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Railroad  Pools,  454. 
Railroads,  455. 
Railroad  Securities.  530. 
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Rape,  530. 

Ratify— Ratification,  532. 
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Rations,  532. 
Real  Actions,  533 
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Ship's  Tackle,   1206. 
Shoddy,  1206. 
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Shortly,    1206. 
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Public   Policy,  433. 

Public  Purpose  or  Use,  434. 

Public  Use,  434. 

Qualifications,  435. 

Quarry,  436. 

Quay,  436. 

Quit  Rents,  452. 

Raised  Bottoms,  530. 

Rate — Ratable,  532. 

Rattoons,  532. 

Razu  Hide  Leather,  532. 

Real  Estate,  533. 

Real  Property,  534. 

Real  Security,  534. 

Reason,  534. 

Reasonable,  534. 

Reasonable  Cause,  534. 

Reasonable  Time,  535. 

Receive,  537. 

Recovery,   599. 

Rectification,  599. 

Rectory,  599. 

Redeem — Redeemable — Redemption,  599. 

Refined  Sugar,  623. 

Refusal,  623. 

Refusing  to  Comply,  623. 

Register,  623. 

Regularly  Issued,  623. 

Regulate — Regulation,  623. 

Reject,  631. 

Rem,  641. 

Removal — Removable,  662. 

Repair,  716. 

Repeal,  716. 

Represent,  728. 

Reputation,  728. 

Requisition,  728. 

Res  Communes,  828. 

Reservation.  828. 

Reserved,  828. 

Residence — Residents,  834. 

Residuum,  834. 

Resulting  Powers,  836. 

Retirement,  837. 

Return,  837. 

Revindication,    837. 

Revenue,  837. 

Revert,  loie. 

Rhumkorf  Coil,  1017. 

Right,  1017. 


Right  of  Entry,  1017. 

Right  of  Way,  1018. 

River,  1018. 

Road,  1018. 

Roadbed — Roadway,  1018. 

Roasting  Ore,  1018. 

Rosary,  1019. 

Ruble,  ioi9. 

Rugs,  1019. 

Rules,  1019. 

Saccharine,  1020. 

Sacrifice,  1020. 

Safe — Safely,  1021, 

Salary,  1021. 

Salts,   1061. 

Same,  1074. 

Script,  1079. 

Seaworthiness,  1088. 

Secret  Partnership,  1088. 

Section,  1088. 

Secure — -Security — Securities,  108S. 

Seized — Seizin,  1089. 

Selection,   1089. 

Sell— Sold,  i089. 

Serious  Personal  Injury,   1112. 

Service — Services,  iiis. 

Session,  1113. 

Settle — Settlement,  .1129. 

Shall,  1130. 

Shall  Be  Married,  1130. 

Shawnee  and  Delaware  Indians,  1130. 

Sheer,  1130. 

Shin-Plasters,  1147. 

Ship,  1147. 

Ship  or  Vessel  of  War,  1147. 

Sign — Sign.\ture,  1207. 

Similar  Purposes,  1207. 

Single  Bill,  1207. 

Single   Man,  1207. 

Single  Ship.  1207. 

Singlings,   1208. 

Sinking    Fund,    1208. 

Sleeping  Car,  1214. 

Small  Matter,  1214. 

Sobrante,  1214. 

Societies,  1214. 

Sojourning,  1214. 

Sound  Mind — Sound  and  Disposing  Mind, 

1215. 
Sounds.  1215. 
Span,  1215. 
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(a)   In  General,  54. 
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(b)  Of  Homestead  Enterer,  54. 
aa.  In  General,  54. 

bb.  Schemes  to  Defraud  Government,   55. 

(c)  Rights  of  Railroad  to  Use  in  Construction,  55. 

(2)  Title  to  Timber  Cut,  55. 

(3)  Seizure  of  Timber  Cut,  56. 

(4)  Compromises  with  Trespassers,   56. 

(5)  Recovery,  56. 

(a)  Of  Timber,   56. 

(b)  Of  Value  of  Timber  or  Damages,  56. 
aa.  Right  of  Action,  56. 

bb.  Form  of  Action,  56. 

cc.  Jurisdiction  and  Venue,  56. 

dd.  Evidence,  57. 

(aa)   Presumptions  and  Burden  of  Proof,  57. 

(bb)   Weight  and  Sufficiency,  57. 
ee.  Damages — Amount  of   Recovery,   57. 

(6)  Criminal  Liability  and  Prosecution,  58. 

d.  Unlawful  Occupancy  and  Inclosure,  58. 

(1)  In  General,  58. 

(2)  Eflfect  of  Claiming  under  Color  of  Title,  58. 

(3)  Procedure,  58. 

e.  Regulation  of  Pasturage,  59. 

f.  Appropriation  and  Use  of  Waters  on  Public  Lands,  59. 

g.  Offenses  in  Connection  with  Disposal,  59. 

(1)  Conspiracies  or   Combinations  to  Defraud  the  Govern- 

ment, 59. 

(a)  Criminal  Liability,  59. 

(b)  VaHdity  of  Contracts,  59. 

(2)  Conspiracy   to    Prevent   Perfection   of   Homestead   En- 

try, 60. 

(3)  False  Swearing,  60. 
3.  Disposal,  60. 

a.  Power  of  Disposal  and  Laws  Controlling,  60. 

(1)  General   Statement,  60. 

(2)  Power  of  Congress.  60. 

(3)  Power  to  Dispose  of  Particular  Lands,  6L 

(a)  State  Lands,  61. 

(b)  Lands  under  Navigable  Waters,  61. 

(c)  Indian  Lands,  61. 

(4)  Laws  Controlling,  61. 

b.  Lands  Subject  to  Entry  and   Sale,  62. 

(1)  In   General,  62. 

(2)  Unsurveyed  Lands.  62. 

(a)  In   General — Sale,  62. 

(b)  Settlement,  62. 

(c)  Unsurveyed   Islands,  62. 

(3)  Lands  Not  Previously  Offered  at  Public  Sale.  63. 

(4)  Land  Previously  Granted,  Appropriated    or    Reserved, 

63. 

(a)  In  General,  63. 

(b)  Lands  to  Which  Inchoate  Rights  Atatched,  68. 
aa.  In  General,  68. 

bb.  Lands  Entered  of  Record,  69. 

(aa)   Prior     to     Cancellation     or     Forfeiture, 
68. 
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(bb)   Subsequent     to     Cancellation     or     For- 
feiture,  70. 
(cc)  Lands  in  Possession  of  Occupant,  70. 

(c)  Lands  Granted  to  Railroad,  70. 

(d)  Lands  Reserved  for  School  Purposes,  70. 
aa.  In  General,  70. 

bb.  Lands   Selected  as  Lieu  Lands,  71. 

(e)  Town  Sites,  71. 

(f)  Lands  to  Which  Claims  Have  Been  Confirmed,  7L 

(g)  Evidence  of  Reservation,  71. 

(5)  Lands    Claimed    under    Grants    from    Other    Govern- 

ments,  71. 

(6)  Indian  Lands,  74. 

(7)  Salt  Springs,   etc.,   74. 

(8)  Mineral  Lands,  75. 

c.  Survey  of  Public  Lands,   78. 

(1)  Necessity   for  Survey,  78. 

(2)  Power  to   Make   and   Correct   Surveys,  78. 

(3)  Mode,    Sufficiency    and    Validity,   79. 

(4)  Construction,  Operation  and  Effect,  79. 

(5)  Plats,  80. 

(6)  Boundaries,    80. 

(7)  Resurveys,   80. 

(8)  Evidence — Correctness  of   Survey,  81. 

d.  Regular   Disposition  to   Private   Individuals,  8L 

(1)  In  General,  81. 

(2)  Right  to  Acquire  and  Methods  of  Disposal,  81. 

(a)  In  General,  81. 

aa.  Parties    Entitled    in    General,    81. 
bb.  ]\Iodes  of   Passing  Title,  81. 

(b)  Public  Sales,  81. 
aa.  In  General,  81. 

bb.  Who  May   Purchase,  82. 

cc.  Price  and  Payment,  82. 

dd.  Combinations  or  Conspiracies  as  to  Bidding,  82. 

(aa)   In   General,   82. 

(bb)  Association   of    Persons  to   Purchase  on 
Joint  Account,  83. 
ee.  Right   and   Title   Acquired,  83. 
ff.  Authentication  of   Sales,   83. 

(c)  Private  Entry  and  Purchase,  83. 

aa.  Definition  and  Meaning  of  "Entry,"  83. 
bb.  Requisites  and  Validity  of  Entry,  84. 

(aa)   In   General — Description    of    Lands,  84. 

(bb)   Entry   Covering    Land    Part    of    Which 
Not   Subject   to   Disposal,   84. 
cc.  Operation  and   Effect,  84. 
dd.  Cancellation  of  Entries,  85. 

(d)  Pre-Emption,    85. 
aa.  In  General,  85. 

bb.  Distinguished   from  Homestead,  86. 
cc.  Who  May   Acquire,  86. 

(aa)   In  General,  86. 

(bb)  What    Constitutes    a   "Bona   Fide    Pre- 
Emption  Claimant,"  86. 
(\0i.  Lands    Subject,   86. 
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ee.  Amount    and    Ixication,    87. 
f f.  Procedure  to  Obtain  Title,  87. 
(aa)   In  General,  87. 

(bb)   Settlement,     Occupancy     and     Improve- 
ment, 87. 
aaa.  In   General,   87. 
bbb.  Entry  in  Trust   for  Another,  87. 
ccc.  What  Constitutes  a  Sufficient  Settle- 
ment, 88. 
(aaa)   In   General,   88. 
(bbb)   Necessity    for    Personal   Resi- 
dence, 88. 
(ccc)   Location  of  Residence,  88. 
aaaa.  In  General,  88. 
bbbb.  Residence  Divided  by  Quar- 
ter Section  Line,  89. 
ddd.  Joint  Residence  and  Occupancy,  89. 
(aaa)   In     General  —  Superiority    of 

Claim,   89. 
(bbb)   Division  of  Quarter  Section-,  89. 
(cc)   Declaratory    Statement   of    Intention,   89. 
aaa.  In    General,   89. 
bbb.  Double  or  Second  Declaration,  90. 
ccc.  Time  of  Filing,  91. 
ddd.  Excuses  for  Failure  to  File,  91. 
eee.  Requisites  and  Sufficiency — Affidavit, 

91. 
fff.  Acceptance,  9L 
(dd)    Proof  and   Payment,   92. 

aaa.  In  General — Necessity  for,  92. 
bbb.  Oath   of   Pre-Emptor,   93. 
(aaa)   In   General,  93. 
(bbb)   Before   Whom   Taken,   93. 
ccc.  Jurisdiction    and    Decision    in    Pre- 
Emption  Cases,  93. 
(aaa)   In    General,   93. 
(bbb)   Effect  of  Refusal    to    Receive 
Proofs,  93. 
ddd.  Time  of  Proof  and  Payment,  93. 
eee.  Operation   and   Effect,   94. 
(ee)   Death   of    Pre-Emptor,   94. 
gg.  Abandonment     or     Relinquishment     and     For- 
feiture, 95. 
(aa)   Abandonment  or  Relinquishment,  95. 
(bb)   Forfeiture,   95. 
hh.  Right  and  Title,  96. 
ii.  Assignment    or    Alienation,    97. 

(aa)   Assignability  and   Rights  of  Parties,  97. 
(bb)   Mortgage  or  Deed  of  Trust,  98. 
(e)   Homestead,   99. 
aa.  Object,  99. 

bb.  Protection  of  Homestead  Claimant,  99. 
cc.  Parties   Entitled,   99. 
(aa)   In  General,  99. 

(bb)   Premature     Presence     within    Territorial 
Limits,   99. 
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dd.  Quantity   of    Land,    100. 
ee.  Good   Faith  an   Essential   Element,   100. 
ff.  Procedure  to  Obtain,  100. 
(aa)   Entry,    100. 

aaa.  Necessity   for   and   Purpose,    100. 
bbb.  Meaning  of  Term  "Entry,"   lOO. 
ccc.  Formal   Requisites   of   Entry,    100. 
(bb)   Residence,  101. 

(cc)   Decision  of  Land   Department,   101. 
gg., Death  of  Entryman,   101. 
hh.  Effect   of    Entry   as    Withdrawing   Land    from 

Subsequent  Entry,    102. 
ii.  Abandonment   and   Relinquishment,    102. 
(aa)   In   General,    102. 
(bb)   What  Constitutes  and  How  Determined, 

102. 
(cc)   Operation    and    Effect,    103. 
jj.  AHenation  or  Incumbrance  of  Homestead  Claim, 
103. 
(aa)   Before  Issuance  of  Patent,   103. 

aaa.  Theory  of  Homestead  Law,   103. 
bbb.  Assignability   of    Soldiers'    Right    to 

Enter  Additional  Land,   103. 
ccc.  Mortgage   or   Deed   of   Trust,    103. 
ddd.  Rights  of  Grantee,  104. 
(bb)   After    Patent,    104. 

(f)  Desert  Land,  Timber  and  Stone  Land  and  Timber 

Culture,    104. 
aa.  Desert  Land,  104. 

bb.  Timber  and  Stone  Land  and  Timber   Culture, 
104. 

(g)  Town  Site,  106. 

aa.  In    General,    106. 
bb.  Lands   Subject,    106. 
cc.  Entry  and  Selection,  106. 
(aa)   In  General,   106. 

(bb)   Person   Entitled   to   Claim   under   Entry, 
106. 
aaa.  In  General,  106. 

bbb.  Character  and  Sufficiency    of    Occu- 
pancy,   106. 
dd.  Rights  of  Occupants — Statment  of  Claim  and 
Payment  of  Price.   107. 
(aa)   Right   and   Title   under   Entry,    107. 
(bb)   Alienation  or  Incumbrance  of  Rights,  108. 
(cc)   Statement   of  Claim,    108. 
ee.  Execution  of  Trust,  Conveyance,  etc.,  of  Trus- 
tee, 108. 
(aa)   In  General,   108. 
(bb)   Suit  to  Divest  Trustee  of  Title,  100. 
(cc)   Conveyance  by  Trustee — Formal  Requi- 
sites.  109. 
ff.  Death  of  Occupant,  109. 
gg.  Streets,  Alleys  and   Squares,   109. 
hh.  Adverse   Claims — Remedies,    110. 
ii.  Appeal  to  Land   Department,   110. 
(h)   Right  to  Vacant  Pack  Land,   110. 
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aa.  In  General,  110. 

bb.  Amount  of  Land,  110. 

cc.  Notice  of  Claim  and  Payment,  110. 
(i)  Rights  of  Claimant  under  Rejected  or  Relinquished 
Claim,  211. 

aa.  Statutory  Provisions,  111. 

bb.  Inability  to  Prove  Prior  Grant,  112. 

cc.  Application  and   Proof,    112. 

dd.  Hearing  and  Determination,    113. 

ee.  Alienation  of  Right,   113. 
(j)   Abandonment  or  Relinquishment  of  Rights,  113. 

(3)  Patent  Certificates  or  Receipts  of  Purchase,   113, 

(4)  Patent  or  Direct  Legislative  Grant,   115. 
(a)   Patent   115. 

aa.  In  General,   115. 
bb.  Necessity  for  and  Issuance  of,  116. 
(aa)   Necessity   for,    116. 
(bb)    Issuance  and  Delivery,   117. 
cc.  Acceptance,  118. 
dd.  Requisites   and   Validity,    118. 
(aa)   In  General,   118. 
(bb)  Grantor,   118. 
(cc)   Grantee.   118. 

aaa.  Ficitious   Patentee,    118. 
bbb.  Patents  in  Name    of    Deceased    Per- 
sons, 119. 
(dd)   Land  Must  Be  Subject  to  Disposal,  119. 
(ee)   Patents  Issued  on  Void  Entries,  119. 
(ff)   Description   in   Patent,    119. 
{gg)   Terms  of  Conveyance,   119. 
(hh)    Signing  and  Countersigning,  119. 
aaa.  Necessity   for,    119. 
bbb.  Bv  Whom  Signed  and  Countersigned^ 
120. 
(ii)   Recordation,   120. 
ee.  Construction,  Operation  and  Effect,  120. 

(aa)   Construction  of  Patents  and  Grants,  120. 
(bb)   Operation  and  Effect,  120. 
aaa.  In    General,    120. 
bbb.  Passing  Title,   120. 
ccc.  Patent  as    Curing    Previous  Defects, 

121. 
ddd.  Relation   Back,   121. 
eee.  Property  Included,   123. 

(aaa)   Lands     Free      from      Existing 

Claims,  123. 
(bbb)   Grants    in    Pursuance    of    Pre- 

Emption  Rights,  123. 
(ccc)   Grants    According    to    Official 

Plat  of  Survey. ^123. 
(ddd)   Grants     Bounded     by    Water- 
courses, 124. 
(eee)   Construction     of     Description, 

124. 
(fff)  Question    of    Law    and    Fact, 
124. 
fff.  Cf  nchisivcncss   in    General,    124. 
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ggg.  Collateral  and  Direct  Attack,   124. 
hhh.  Effect  of  Use  of  Words  of  Release 
and   Transfer,   124. 
iii.  Enurement    to     Equitable     Claimant, 
Assignee,  etc.,   124. 
ff.  Conditions,   Reservations   and  Exceptions,   124. 
(aa)   In  General,  124. 
(bb)   Operation  and  Effect,  125. 
(cc)   Who  May  Raise  Question  of  Breach,  125. 
gg.  Void  and  Voidable  Patents,  126. 
(aa)   In  General,  126. 
(bb)   Patent  Void  in  Part,   126. 
hh.  Presumptions,    126. 

(aa)   Of  Grant  or  Patent,  126. 
(bb)    Presumptions  Arising   from    Grant,    127. 
ii.  Priorities,    127. 
jj.  Conflicting  Patents,  127. 
(b)   Direct   Legislative   Grant,    127. 
(5)   Right  and  Title  to  Public  Land,  127. 

(a)  In  General,   127. 

(b)  Laws   Controlling,    127. 

(c)  Prior  to  Issuance  of  Patent,   128. 
aa.  In  General,  128. 

bb.  Title    Acquired    by    Mere    Settlement    and    Oc- 
cupancy,  128. 
cc.  Title    and    Rights    Acquired    Prior    to    Fulfill- 
ment of  Conditions,   128. 
(aa)   As   against   the  Government,    128. 

aaa.  Settlement     with     Intent     to     Obtain 

Title — Pre-Emption,    128. 
bbb.  Original    Homestead    Entry,    130. 
ccc.  Reservation    in    Favor   of    Person   or 
Corporation,   130. 
(bb)   Rights  as  against  Third  Parties,  130. 
dd.  Title     Acquired   by    Fulfillment    of   Conditions, 
132. 
(aa)   In  General,  132. 

(bb)    Sale   of   Lands    Previously   Granted.  133. 
(cc)   Execution  and  Delivery  of  Certificate  oi 

Entry,  133. 
(dd)   Final    Government   Receipts   and   Certifi- 
cates,  134. 
(ee)   Survey    under    General    Grant    to    Inlial)- 

itants  of  Village,  134. 
(ff)    Final    Confirmation    Founded    on    Settle- 
ment  Rights,    134. 

(d)  Subsequent  to  Issuance  of  Patent,   134. 

(e)  Confirmation   by   Congress,    134. 

(f)  Grantees  Take  by  Purchase,   135. 

(g)  Conflicting  Claims,   135. 

[(6)   Bona   Fide   Land   Claimants — Confirmation,    135. 

(a)  In  General,   135. 

(b)  Bona    Fide    Purchaser    under    Void   or   Forfeited 

Grants,  136. 

(c)  Entries   and   Locations.    136. 

(d)  Purchasers  in  Good  Faith  of  State  Selections,  138, 
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(e)  Lands    Excepted    from    Confirmation — Subsequent 

Patent,  138. 

(f)  Operation  and  Efifect  of   Confirmation,   138, 
aa.  In  General,   138. 

bb.  Enurement   of    Confirmation,    139. 

(7)  Exemptions,   139. 

(8)  Contracts,   Assignments   and    Conveyances,    139. 

(a)  Before   Right   to   Patent   Complete,    139. 

(b)  When  Right  to  Patent  Complete,   139. 

(c)  Operation  and  Effect,  139. 

aa.  Before  Right  to  Patent  Complete,   139. 
bb.  After  Right  to  Patent  Complete,  139. 

(d)  Effect  of  Fraud  and  Fraudulent  Agreement,   139. 

(e)  Enurement  of  Title  to  Assignee  or  Purchaser,  140. 

(f)  Bona  Fide  Purchasers,  141. 
aa.  What  Constitutes,  141. 
bb.  Rights  of  Purchasers,  142. 

(aa)   In    General,    142. 

(bb)   As   against   Equitable   Claimant,    142. 

(cc)   As  against  Prior  Grantors,   142. 

(dd)  Defense  to   Bill   to   Cancel    Patent,    143. 

(g)  Laches,   143. 
■(9)   Remedies,  143. 

(a)  Before   the   Land   Department,    143. 

(b)  Before  the  Courts,  143. 

aa.  On   Behalf  of   Government,    143. 
bb.  On  Behalf  of  Land  Claimant,   143. 
cc.  Recovery  of  Money  Paid,    144. 

(aa)   Cancelled  or  Nonconfirmed  Entries,  144. 
(bb)   Excess   Price   on  Lands   within   Railroad 

Grant,   144. 
(cc)   Cancellation     of    Fraudulently    Acquired 
Patents,  145. 
dd.  Protection  of  Bona  Fide  Purchasers,   145. 
ee.  Recovery   for   Improvement  by   Occupant,    145. 
(10)   Evidence,   145. 

(a)  Records  and  Proceedings  in  Land  Office,  145. 
aa.  In  General,   145. 

bb.  Patents,   Grants,   etc.,   146. 

(aa)   In  General,  146. 

(bb)   Recitals   in   Patents,   146. 
cc.   Surveys,   Maps.   Plats,   etc.,    147. 
dd.  Entries  or  Certificates,   147. 

(aa)   In  General.  147. 

(bb)   Canceled  Entries  and  Certificates,  147. 
ee.  "Memorandum"  on  Record  of  Patent,  148. 
ff.  De  Facto  Public  Record,   14^. 
C"T-  Official  Letters,    148. 

(b)  Copies.  Transcripts,  etc.,  148. 
ra.  In  General.   148. 

hi).  Patents  or  Grants,  149. 

cc.   Surveys,  etc.,   149. 

dd.  Copies  of  Official  Letters,   149. 

(c)  Best  and  Secondary  Evidence,  149. 
aa.  In  General,   149. 

bb.  Parol  Evidence,  150. 
((])    Private  Survevs,  etc..   150. 
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(11)  Presumption  of  Grant,  150. 

( 12)  Boundaries,   150. 

e.  Direct  Legislative  Grant,   150. 

(1)  In  General,    150. 

(a)  Power  of  Legislature  to  Make,   150. 

(b)  Requisites  and  Validity,  151. 

(c)  Construction,    151. 

(d)  Operation  and   Efifect,    151. 
aa.  In  General,  151. 

bb.  Necessity  for  Patent,  152. 

cc.  Grants  in  Prsesenti,  152. 

dd.  Grant  of  Lands  to  Be  Selected,   153. 

(e)  Revocation  or  Repeal,  153. 

(2)  Particular  Legislative  Grants,   153. 

f.  Grants  in  Aid  of  Railroads,   153. 

(1)  In  General,  153. 

(2)  Grants  in  Aid  of  Construction,   154. 

(a)  In  General,  154. 

(b)  "Granted   Lands"   and   "Indemnity   Lands"   Distin- 

guished,  154. 

(c)  \esting  of  Title,  154. 

aa.  In  General — Grants   in   Praesenti,   154. 

(aa)  Original  Grant,  154. 

(bb)   Amended  Grant,   157. 
bb.  Necessity  for  Present  Grantee,  157. 

(d)  Location  and  Adoption  of  Line,  157. 

aa.  In  General — Attachment  of  Title,   157. 
bb.  "Definite  Location"  and  "General  Route"  Dis- 
tinguished,  159. 
(aa)   In  General,  159. 

(Lb)   Designation  of  "General  Route,"  159. 
aaa.  When    "Geperal    Route"    Considered 

Fixed,  159. 
bbb.  Supervision  of  Land  Department,  159. 
ccc.  Effect  of  Fixing  General  Route,  159. 
(cc)   "Definitely  Fixed"  Route,  159. 

aaa.  When   Route    Considered    "Definitely 
Fixed,  159. 
(aaa)   In  General,   159. 
(bbb)    Sufficiency    of    Acceptance    of 

Map,   160. 
(ccc)   Proof  of  Time  of  Attachment 
of  Title.   160. 
bbb.  Purpose  of  Filing   Map    of    Definite 
Location,  161. 
cc.   Route  to  Be  Direct  and  Practical)le,  161. 
dd.  Deviation  of  Road  from  Route  Laid  Down,  161. 
(c)    Survey,   Selection  and  Appro\'al,   161. 
aa.  Necessity  for   Survey,   161. 
bb.  By  Whom  Made,  161. 
cc.  Selection,   162. 

(aa)   In  General.  162. 

(bb)   Right  of  Selection  as  to  Location  of  Sec- 
tions,   162. 
dd.  Costs  of  Survey,  Selection  and  Approval,   162. 

(f)  Withdrawal  of  Land  from  Entry  and  Sale,   163, 
aa.   In  General,  163. 
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bb.  How  Effected  and  Time  Making,  163. 
CO.  Certainty   and   Definiteness  of  Order,    164. 
dd.  Notice  of  Withdrawal,   164. 
ee.  Effect  of  Withdrawal,  164. 

ff.  Effect  of  Neglect  of  Land  Officers  to  Perform 
Duty,  165. 
(g)   Certification  and  Patent,   1G5. 
aa.  In  General,   165. 

bb.  Cancellation  of  Certification  and  Patent,  166. 
(h)   Title  Acquired,  166. 
aa.  In  General,  166. 

bb.  Restriction   upon   Use   of  Land,   166. 
(i) Conditions  of  Grant,  166. 
aa.  In  General,  166. 
bb.  Construction  and  Completion,  166. 
(aa)   In   General,    166. 
(bb)   Condition   Subsequent,    167. 
(cc)   Partial   Construction,    167. 
(dd)   Extension  of  Time  for  Completion,  168. 
cc.  Payment  of  Costs  of  Survey,  Selection,  etc.,  168. 
dd.  Transportation  of  Government  Property,  Mails> 

Troops,  etc.,  168. 
ee.  Annexation  of   New   Condition   in  Amendatory 

Grant,  169. 
ff.  Breach  of  Conrlition,  170. 

(aa)   In  General — Forfeiture.   170. 
(bb)   Declaration  or  Ascertainment  of  Forfei- 
ture, 170. 
aaa.  In  General — Necessity  for,  170. 
bbb.   How  Declared  or  Asserted,  171. 
(aaa)   General  Statement,  171. 
,  (bbb)    By  Judicial  Proceedings,  171. 

(ccc)    By  Legislative  Act,   171. 
ccc.  Who  May  Assert  a  Breach  of  Condi- 
tion,   172. 
dfld.  Defense — Waiver  of  Forfeiture,   172. 
eec.  Effect   of   Forfeiture,    174. 
(aaa)    In   General,    174. 
(bbb)    Effect    of     Subsequent     Grant, 
174. 
(j)   Lands   Included,    174. 

aa.  General    Statement,    174. 
bb.   Amount  of  Land  and  Location,   176. 
(aa)   In    General,    176. 
(bb)   Amended   Grants,    177. 
(cc)   Curves  and  Angles,  177. 
cc.  I'articular   Lands   Excluded,    177. 

(aa)    Lands  Included  in  Prior  Railroad  Grant, 
177. 
aaa.  In   General,   177. 
bbb.  Withdrawn  Lands  Freed  from  Earlier 

Grant,    178. 
ccc.  Withdrawal   of   Land    within    Indem- 
nity Limits,  178. 
ddd.  Railroad   Grant  Forfeited,   179. 
(bb)   Reserved   Swamp  Lands,   179. 
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(cc)   Lands    Granted    to    States     for     Internal 

Improvement,    179. 
(dd)   Mineral   Lands,    180. 
aaa.  In   General,    180. 

bbb.  Time  of  Discovery  of  Minerals.  180. 
ccc.  What    Are    Mineral    Lands,    181. 
ddd.  Entries  upon  and  Claims  to  Mineral 

Lands,    181. 
eee.  Rights  of  Railroad  before  Character 
of  Land  Ascertained,   181. 
(ee)   Lands   Reserved   to    United    States,    181. 
(ff)   Indian   Land,    181. 

(gg)   Mexican   or    Spanish   Land    Grants,    182. 
(hh)   Land     Claims     Arising     under     General 
Land  Laws,  183. 
aaa.  In   General,    183. 
bbb.  Sufficiency  and  Validity  of  Claim,  184. 
ccc.  Effect  of  Liability  to  Subsequent  Can- 
cellation,  187. 
(ii)   Land    Claims    Canceled     Subsequent    to 
Withdrawal,   188. 
dd.  Adjustment   of   Grants   and   Individual   Clanr.s, 
188. 
(k)   Construction  of  Grant,  188. 
aa.  In  General,  188. 

bb.  Acts  Construed  in  Pari  Materia,  191. 
(1)  Revocation  or  Repeal,   191. 
(m)   Indemnity  Lands,    191. 
aa.  In  General,  191. 

bb.  Vesting  of  Title— Selection  and  Approval,  192. 
cc.  Land  Subject  and  Amount,  193. 
(aa)  Amount,   193. 
(bb)   Lands   Subject,    194. 
dd.  Withdrawal    of    Indemnity   Lands,    195. 
ee.  Priorities — Relation  Back,  195._ 
(n)   Conflicting  Grants  and  Claims,  195. 

aa.  Conflicting  Grants  to  Different   Raflroads,   19^. 
(aa)   Place  Limits,   195. 

aaa.  Grants   of   Different   Dates,    195. 
bbb.  Grants  of  Same  Date,  196. 
(bb)   Indemnity   Limits,    197. 
bb.  Railroad  Grants  Conflicting  within  Private  En- 
tries, 197. 
(o)  Transfer  of  Lands  Granted,  197. 
(p)   Grants  and  Conveyances  by  States  to  Raflroads,  197. 
(q)   Disposition  of  Land,  198. 

aa.  Power  of  States  or  Territory,   198. 
bb.  Disposition  by   Railroad,    198. 
cc.  Preference  of  Right  to  Purchase,  199. 
dd.  Mortgage  by  Railroad   Company,    199. 
ee.  Disposition  of  Land  Not  Disposed  of  by  Rafl- 
road,  199. 
'(r)   Rights  of  Purchasers  under  Railroad  Land  Grants, 
200. 
aa.  Protection  of  Rights  Acquired  in  Reliance  upon 
Railroad  Grants.  200. 
(aa)   In  General,  200. 
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(bb)   Relief  Afforded,  201. 
(cc)   Lands   within    Provision,   201. 
(dd)   Parties  Protected,  201. 
(ee)  Time  of  Purchase,  202. 
(ff)   Who  Are  Bona  Fide  Purchasers,  202. 
(gg)   Enurement  of  Title  to  Purchaser,  203. 
(hh)   Effect  of  Reservation  in  Deed  from  Rail- 
road, 204. 
bb.  Recovery  of  Purchase  Price  from  Railroad,  20+ 

(3)  Grant  for  Right  of  Way,  Station  Purposes,  etc.,  204, 

(a)  In  General,  204. 

(b)  Requirements  of  Grant,  204. 
aa.  In  General,  204. 

bb.  Organization  and  Proof  Thereof,  204. 
cc.  Filing  of  Profile,  Maps  of  General  Route  and 
Approval  of  President,  204. 

(c)  Lands  Subject  and  Location  of  Line,  205. 
aa.  Lands  Subject,  205. 

(aa)   In   General,  205. 

(bb)   Land  Subject  to  Existing  Claims,  205. 
bb.  Location  of  Line,  205. 

(d)  Vesting  of  Title  and  Estate  Acquired,  206. 
aa.  Vesting  of  Title,  206. 

bb.  Nature  of  Estate  Acquired,  207. 
(aa)   In  General,  207. 

(bb)   Right  of  W'av  Through  a  Canon,  Pass. 
or  Defile,  207. 

(e)  Extent  of  Right  of  Way.  207. 

(f)  Conditions  of  Grant,  208. 

(g)  Alienation,  208. 

(h)   Forfeiture,   Abandonment  and   Repeal,  208. 
(i)   Conflicting  Claims  and  Superiority,  208. 

(4)  Timber  and  Material  Rights,  208. 

(a)  Under  Grants  in  Aid  of  Construction,  208. 
aa.  In  General,  208. 

bb.  Timber  Wrongfully  Cut  on  Public  Lands,  209. 
(aa)   Title  to  Timber  Wrongfully  Cut,  209. 
(bb)   Remedies,  209. 

(b)  Grant  of  Timber  and  Material  Rights,  209. 
g.  Grants  for  Internal  Improvements,  210. 

(1)  Grants  of  Land  in  Aid  of  Construction.  210. 

(a)  In  General — Statutory  Provision,  210. 

(b)  Character  and  Nature  of  Grant,  210. 
aa.  Vesting  of  Title,  210. 

bb.  Interest  Conveyed  by  Grant,  210. 

(c)  Lands  Subject,  210. 

(d)  Selection,  Location  and  Certification,  211. 

(e)  Construction,  211. 

(f)  Sale  and  Conveyance,  211. 

(g)  Breach  of  Trust,  212. 

(2)  Grant  of  Percentage  Derived  from  Sales,  212. 

(3)  Grants  for  Particular  Improvements  Construed,  212. 

(a)  Canal  and  Wagon  Road  Grants,  212. 

(b)  Grants  to  Aid  in  Improving  Navigation,  212. 
aa.  Character  and  Nature  of  Grant,  212. 

bb.  Lands  Included,  213. 

cc.  Withdrawal  of  Land  Granted,  213. 
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(aa)   In  General,  213. 
(bb)   Effect  of  Withdrawal,  213. 
dd.  Sale  and  Disposal,  213. 
ee.  Adjustment  of  1866,  214. 
School  and  University  Grants  and  Reservations,  214. 

(1)  In  General,  214. 

(2)  Vesting  of  Title,  214. 

(3)  Lands  Included  and  Subject  to  Selection,  215. 

(a)  In  General,  215. 

(b)  Disposition  under  General  Land  Laws,  216. 

(c)  Mineral  Lands,  216. 

(d)  Indian  Lands,  217. 

(e)  Spanish,  French  or  ]\Iexican  Claims,  217. 

(4)  Selection,  etc.,  217. 

(5)  Lieu  Lands,  217. 

(a)  In  General,  217. 

(b)  Title  Incumbered  or  Doubtful,  217. 

(c)  Land  Subject  to  Selection,  218. 

(d)  Right  of  Selection — Time  of  Determination,  218. 

(e)  By  Whom  Selection  Made,  218. 

(f)  Certification  and  Approval  and  Listing,  218. 

(g)  Ratification  by  Congress  of  Selection,  219. 

(6)  Adjustment  of  Grants,  219. 

(7)  Beneficiaries,  219. 

(8)  Construction  and  Operation  of  Grant,  219. 

(9)  Succession,  219. 

(10)  Control  and  Disposal,  219. 

(11)  Sale  and  Lease  of  School  Land,  220. 

(a)  Power  to  Sell  or  Lease— Consent  of  Congress,  220. 

(b)  Remedies,  220. 

(c)  Disposition  of  Proceeds,  220. 

(d)  Legislative    Confirmation   Acts    for    Relief  of    Pur- 

chasers, 220. 

(12)  Construction  of  the  "Cornell  Agreement,"  220. 
Swamp  and  Overflowed  Land  Grants,  220. 

(1)  In  General,  220. 

(2)  Title  and  Right,  221. 

(a)  In  General,  221. 

(b)  Vesting  of  Title,  221. 

(c)  Conditions,  221. 

(3)  Administration  of  Swamp  Land  Grant,  221. 

(4)  Lands  Included,  222. 

(a)  In  General,  222. 

(b)  Lands  Subject  to  Pre-Existing  Claims,  222. 

(c)  Lands  Certified  under  a  Railroad  Grant,  222. 

(5)  Identification.  Survey  and  Selection,  222. 

(a)  Identification,  222. 
aa.  In  General,  222. 

bb.  By  Whom  Made  and  Sufficiency  of,  222. 

cc.  Conclusiveness.  223. 

dd.  Neglect  or  Failure  to  Make  Identification,  223. 

(b)  Survev.  224. 

(c)  Selection,  224. 

(6)  Patent,  224. 

(7)  Sale  and  Disposition.  224. 

(a)  Power  of  Sale,  224. 

(b)  Contract  of  Sale  and  Enforcement.  224. 
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(c)  Disposition  of  Proceeds,  224. 

(d)  Annulment  or  Rescission  of  Contract  to  Convey, 

225. 

(e)  Sales  Made  by  United  States,  225. 

(8)  Mortgage  to  Secure  Municipal  Aid  Bonds,  225. 

(9)  Conflicting  Claims,  225. 

(a)  Adjustment  of,  225. 

(b)  Disposition  of  Purchase  Money,  226. 
(10)   Legislative  Confirmatory  Acts,  226. 

j.  Military  Warrants,  Bounties  and  Donations,  226. 

(1)  In  General.  226. 

(2)  Virginia  Military  Land  Warrants,  226. 

(3)  Scrip  Lssued  for  Outstanding  Land  Warrants,  227. 
k.  Oregon  Donation  Acts,  228. 

1.  Mississippi  Donation,  228. 
m.  Peoria  Donations,  228. 
n.  New  Madrid  Donation,  229. 

o.  Half-Breed  Scrip  and  Grants  to  Half-Breeds,  229. 
p.  Reservations,  230. 

(1)  Military  and  Naval  Reservations,  230. 

(2)  Hot  Springs  Reservation,  230. 
q.  Grants  for  Parks,  230. 

4.  The  Land  Department,  23  L 

a.  In  General,  23L 

b.  Land  Districts  and  Land  Officers,  231. 

(1)  Land  Districts,  231. 

(2)  Land  Officers,  231. 

(a)  Register  and  Receiver,  231. 

aa.  Powers,  Duties  and  Liabilities,  231. 
(aa)    In  General,  231. 
(bb) Settlement    of    Conflicting    and    Adverse 

Claims,  231. 
(cc)  Receipt  of  Register's  Fees,  231. 
(dd)   Accounting  for  Public  Moneys,  232. 
■  ■  bb.  Bond,  232. 

(aa)   Liability  on  Bond,  232. 
(bb)   Action  on  Bond,  232. 
(cc)   Evidence,  232. 
cc.  Compensation — Return  of  Surplus,  233. 

(b)  Commisioner  of  General  Land  Office,  234. 
(p)   Secretary  of  Interior,  234. 

(d)  Surveyors,  235. 

(e)  Timber  Agents,  236. 

(f)  Hawaiian  Land  Commission,  236. 

c.  Land  Department  Subject  to  Will  of  Congress,  236. 

d.  Jurisdiction  of  Land  Department,  236. 

(1)  In  General,  236. 

(2)  Receiving  and  Passing  on  Proofs  and  Settling  Conflicting 

Claims,  236. 

(3)  Making  and  Correcting  Surveys,  237. 

(4)  Determination  of  Character  and  Nature  of  Lands,  237. 

(5)  Administration  of  Grants  of  Public  Lands,  238. 

e.  When  Jurisdiction  Ceases,  238. 

f.  Proceeding  before  Land  Department,  239. 

g.  Suspension  of  Kntries.  etc..  239. 

h.  Review,  Cancellation  and  Correction  in  Land  Department,  239. 
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XI)   In  General.  239. 

(a)  Before  Patent  Issued,  239. 
aa.  In  General,  239. 

bb.  By  Acting  Officer,  240. 

CO.  Supervision  of  Local  Land  Officers,  240. 

dd.  Supervisory  Power  of  Secretary  of  Interior,  240. 

(aa)   In    General,    240. 

(bb)   Necessity   for   Approval   of   Commission- 
er's   Decisions   by    Secretary,   241. 
ee.  Correction  of  Errors  and  Irregularities,  241. 
ff.  Necessity  for  Notice  to  Claimants,  241. 

(aa)   In   General,   241. 

(bb)   Effect  of  Cancellation  without  Notice,  241. 
gg.  Grounds   for   Cancellation,  242. 
hh.  Operation  of  Order  of  Cancellation,  242. 

(aa)   Legal  Order,  242. 

(bb)   Illegal  Order,  242. 

(b)  After  Patent  Issued,  242. 

(2)  Course  of  Appeal,  243. 

(3)  Review  of  Decision  of  Predecessor,  243. 

i.  Operation  and  Effect  of  Decisions  of  Land  Department,  243. 
(1)   Conclusiveness — Direct  and  Collateral  Attack,  243. 

(a)  In   General,  243. 

(b)  Questions  Concluded  or  Reviewable,  244. 
aa.  In  General,  244. 

bb.  Construction  of  Law,  244. 

cc.  Decisions  upon  Questions  of  Fact,  245. 

dd.  Mixed  Question  of  Law  and  Fact,  246. 

(c)  Collateral   Attack,   246. 
aa.  General  Rule,  246. 

bb.  Rule  Qualified  and  Explained,  248. 

(d)  direct  Attack.  250. 
aa.  In  General,   250. 

bb.  At  Law  or  in  Equity,  250. 
cc.   Suits  by  Government,  252. 
(aa)   In  General,  252. 
(bb)   Nature  and  Purpose  of  Suit,  253. 
(cc)    Sufficiency  of  Interest  of  Government,  253. 
(dd)   Form    of    Remedy,    253. 
(ee)   By  Whom  Instituted,  254. 

aaa.  Under   Authority  of    Attorney    Gen- 
eral.  254. 
bbb.   Suit  by  Individual  in  Name  of  Gov- 
ernment, 254. 
(ff)   Jurisdiction.   254. 

(gg)   Classification   of   Suits   for    Cancellation, 
254. 
aaa.  In  General.  254. 

bbb.  Exemplification  of  Grounds  for  Can- 
cellation, 255. 
(aaa)   General    Statement,   255. 
(bbb)  Fraud.   255. 

aaaa.  In   General.  255. 
bbbb.  False  and  Fraudulent  Rep- 
resentation, 255. 
(ccc)   Mistake  or  Inadventence,  255. 
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(ddd)   Misconstruction    of    the    Law 
of  the  Case,  256. 
(hh)   Return  of  Purchase  Money,  256. 
(ii)   Pleading,  256. 

aaa.  Sufficiency   and   Certainty  of   Allega- 
tions, 256. 
bbb.  Authority  of  Attorney   General,  256. 
(jj  )   Defenses,  256. 

aaa.  In  General,  256. 
bbb.  Laches  and  Limitations,  257. 
ccc.  Liability  of  Defendant  to  Indictment 

and   Prosecution,   257. 
ddd.  Passing  of  Title  to  Bona  Fide  Pur- 
chaser, 257. 
(aaa)   In   General,   257. 
(bbb)   Who  Are  Bona  Fide  Purchas- 
ers, 257. 
(kk)   Evidence,   258. 

aaa.   Presumptions  and   Burden  of  Proof, 
258. 
(aaa)   Presumptions,  258. 
(bbb)   Burden  of  Proof,  258. 
bbb.  Admissibility,  258. 
ccc.  Weight  and    Sufficiency.  258. 
(11)   Operation  of  Judgment    on    Third  Par- 
ties, 259. 
(mm)   Appeal,   259. 
dd.  Suits  by  Private  Individuals,  259. 
(aa)   In  General,  259. 
(bb)   Proper   Relief,   260. 

aaa.  Establishing  of  Trust,  260. 
bbb.  Quieting  Title,  261. 
(cc)   Rights  of   Parties  and  Grounds   for  Re- 
^lief,    261. 
aaa.  Interest  of   Complainant,   261. 
bbb.  Grounds  for  Relief,  262. 
(aaa)   In  General,  262. 
(bbb)   Inadvertence  and  Mistake,  263. 
(ccc)   Fraud    and    False    Testimony, 
263. 
aaaa.  In  General,  263. 
bbbb.  Agent  as  Trustee  for  Prin- 
cipal, 264. 
(ddd)   Misconstruction   of   Law,   264 
(dd)   Pleading,  264. 
(ec)   Defense,  264. 
(2)   As  Aiding  in  Construction  of  Statutes,  265. 
j.  Remedies  for  Violations  of  Private  Rights,  265. 
5.  Jurisdiction   of  and   Review   by   Courts,   265. 

a.  Before  Patent  Issued.  265. 

b.  After  Patent  Issued,  267. 

(1)  In  General.  267. 

(2)  Impeachment  of  Title.  268. 

(a)  In  General.  268. 

(b)  Collateral  Attack.  268. 

(c)  Direct   Attack.  268. 

(3)  Construction  of   Patent.  268. 
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III.    Grants  or  Claims  Emanating  from  or  Arising  under  Former  Sov- 
ereign, 268. 

A.  In  General,  268. 

B.  British,   Colonial  and  Proprietary  Grants,  269. 

C.  Spanish,   French   and   Mexican   Grants,   269. 

1.  In    General,   269. 

2.  Acquisition  of  Right  and  Title  under  Former  Sovereigns,  269. 

a.  Definition   and   General   Considerations,   269. 

(1)  Grant  Defined,  269. 

(2)  Grant  Distinguished   from  License,  270. 

b.  Classification  of  Grants,  270. 

c.  Authority   to   Make   and   Manner   of   Making,   270. 

(1)  Laws  Controlling,  270. 

(a)  In    General,    270. 

(b)  Eitect  of  Cession  and  Retrocession,  27L 

(2)  Grants   Made   after   Cession   of   Territory,  271. 

(3)  Mexican   Land   Law,   272. 

(4)  Power   of   States   and   Territories,   272. 

(5)  De   Facto   Government,   273. 

(6)  Grants  by  Towns,  273. 

(7)  Authority  of  Particular  Officers,  273. 

(a)  In  General — Source  of  Authority,  273. 

(b)  Spanish    Officers,   274. 

(c)  Mexican  Officers,  275.  • 

(d)  Presumption  of  Authority,-  276. 

(8)  Lands  Subject,  Who  May  Acquire,  and  Quantity,  278. 

(a)  Lands  Subject  in  General,  278. 

(b)  Mission  Lands,  278. 

(c)  Islands   and  Littoral   Lands,  278. 

(d)  Who   May  Acquire,  279. 

(e)  Quantity  Acquirable,  279. 

(9)  Modes   of   Granting    and     Requisites     and   Validity   of 

Grants,  279. 
(a)   In  General,  279. 
*      (b)    Procedure   to   Obtain   and    Perfect   Title,   280. 
aa.  Petition  and  Diseno,  280. 
bb.  Informe   and   Order   of   Reference,   280. 
cc.  Decree,  280. 
dd.  Grant  or  Patent,  280. 
ee.  Delivery  of  Grant,  281. 
ff.  Record  Espediente  and  Testimonio,  281. 
gg.  Necessity    for   Approval    of   Governor's    Grant, 
282. 
(aa)   Mexican   Grants,  282. 

aaa.  Grants  to  Mexican   Citizens,  282. 
bbb.  Colonization   Grants,  283. 
(bb)    Spanish   Grants,   284. 
hh.  Quarterly  Report  to  Supreme  Government,  284. 
(c)   Location  and  Survey,  284. 

aa.  Necessity  for  Location  and  Survey,  284. 
bb.  Surveyor — Duties   and    Powers,   284. 
cc.  Time  of  Making,  284. 
>  dd.  Validity    and    Sufficiency    of    Survev,    285. 

ee.  By  Whom  Made — Effect  of  Private  Survey,  285. 
ff.  Conformity   to   Grant,    285. 
eg.  Effect  of  Survey,   285. 
fd)    Possession,   285. 
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aa.  Delivery   of   Possession,   285. 
bb.  Effect  of  Possession,  286. 

cc.  Interruption  of  Possession  or  Dispossession,  287. 
dd.  Record    of    Juridical    Possession    as    Evidence, 
287. 

(e)  Consideration,    287. 

( f )  Publication   and   Posting  Placards   of   Sale,   287. 
(10)   Confirmation   of   a   French   Grant   by    Spanish   Author- 
ities, 287. 

d.  Construction,  Operation  and  Effect,  287. 

(1)  In   General,   287. 

(2)  Conditions,  289. 

(a)  In  General,  289. 

(b)  Implied    Conditions,    290. 

(c)  Sufficiency   of   Compliance,    290. 

(d)  Excuse   for  Nonperformance  and  Release  of  Con- 

ditions. 290. 

(e)  Effect  of  Compliance,  291. 

(f)  Effect   of   Noncompliance,   291 

(3)  Title  and  Rights  Acquired,  292. 

(a)  Conditional  Grants,  292. 

(b)  Colonization   Grants,  292. 

(c)  Approval   of   Grant,   292. 

^^  (d)   Grants    by    Quantity — Floating    Grants,    292. 

^  (e)   Unrecorded  Grant,  293. 

(f)  Rights    to    Equivalent     Where    Land     Previously 

Granted,   293. 

(g)  Conflicting  Grants  and   Priorities,   293. 

(4)  Boundaries — Location,  293. 

(a)  In  General,  293. 

(b)  Certainty  and  Definiteness  of  Description,  294. 

(c)  Grants   by   Quantity — Floating   Grants,   295. 

(d)  Words   of  Limitation,    Measurement  or  Area,  295, 

(e)  Riparian    Grants — Back   Lands,   295. 

(f)  Construction   of   Terms   Used  in   Petition,   296. 

(g)  Relative   Weight  of   Descriptive   Calls,   296. 

(5)  Effect  of  Recitals  in  Land  Grants,  296. 

e.  Forfeiture  and  Loss  of  Claim,  296. 

(1)   Failure   to    Perform    Conditions,   296. 

(a)  In  General,  296. 

(b)  Excuse  for  Failure  to  Perform,  296. 

(c)  What    Constitutes    xA.bandonment,    296. 
,                                      (2)   Removal  of  Grantee,  296. 

(3)  Acts  or  Omissions   Subsequent  to  Cession,  296. 

(4)  Defauh  or  Action  of  Official,  297. 
:                                      (5)   Revocation   and   Cancellation,  297. 

(6)  Ascertainment  and   Enforcement   of   Forfeiture,  297. 

f.  Effect  of  Fraud,  Alteration,  etc.,  297. 

g.  Evidence  of  Title,  298. 
h.  Transfer  of  Claim,  298. 

i.  Annulment  of  Claims  by  Treaty  of  Cession,  298. 
3.  Recognition,  Validation  and  Confirmation,  298. 

a.  In  General,  298. 

b.  Recognition  and  Confirmation  by  Treaty,  299. 

(1)  In   General,  299. 

(2)  Claims   Recognized   under   Particular   Treaties,   300. 
(a)   Louisiana  Cession  by  France,  300. 
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(b)  Florida  Cession  by  Spain,  301. 

(c)  Cession    of   Territory   by    Mexico,   303. 

(d)  Spanish  Treaty  of   1795  and  Cession  by  Georgia, 

305. 

(e)  Spanish  Grants  in  French  Territory,  305. 

c.  Legislative   Confirmation   and   Completion   of   Claims,   306. 

(1)  Necessity    for    Confirmation    and    Ascertainment,    306. 

(a)  Claims    Recognized    by    Treaty — Perfect   and   Im- 

perfect, 306. 

(b)  Claims  Not  Recognized  by  Treaties,  308. 

(2)  Authority   to   Confirm   and   Complete,  308. 

(3)  Proceeding   to   Confirm,   Ascertain   and    Complete,   309. 

(a)  In  General,  309. 

(b)  Direct   Legislative  Act,  309. 
aa.  In  General,   309. 

bb.  Particular   Confirmatory   Acts,   309. 
fc)   Determination   in   Land    Department,   311. 

(d)  Determination    by    Commissioners,    313. 
aa.  Creation  of  Commissions — Object,   313. 
bb.  Jurisdiction,   Powers  and  Duties,  313. 

(aa)   In.  General,    313. 

(bb)   Claims    Cognizable,   314. 
cc.  Presentment   of    Claims   and   Hearing,   314. 
dd.  Rule  of  Decision,  315. 
ee.  Report  and  Decree,  315. 
ff.  Review  by  Courts,  316. 

(aa)   In  General,  316. 

(bb)   Proceedings   to   Perfect,   316. 

(cc)   Nature  of  Proceeding  and  Hearing,  316. 

(dd)   Remand,    317. 

(ee)   Amendment  of  Confirmation,  317. 
gg.  Conclusiveness  of  Decision,  316. 
hh.  Congressional    Confirmation    of    Decision,    318. 

(e)  Determination    by    State,    Territory    and    Federal 

Courts,  318. 
aa.  Jurisdiction,   318. 

bb.  Proceedings    Pending    in    Other   Tribunal,   318. 
cc.  Claims   Cognizable   and   Confirmable,   319. 
dd.  Proceedings    for    Determination,    320. 
(aa)   Nature  of   Proceeding,  320. 
(bb)   Parties,  320. 

aaa.  Parties   Plaintiff,  320. 
bbb.  Defendants,   321. 
(cc)   Time  of   Presenting  Claims,  321. 
aaa.  In  General,  321. 

bbb.  Amendment — Original    Petition  Com- 
mencement   of    Proceeding,    321. 
ccc.  Effect    of  Failure    to  File  in    Time, 

321. 
ddd.  Acts  Removing  Bar  of  Statute,  322. 
(dd)   Petition   and    Answer,   322. 
(ee)   Rules  of  Decision,  322. 
aaa.  In   General,  322. 
bbb.  Scope  and  Extent  of  Inquiry,  323. 
(ff)   Decree  or  Order  of  Confirmation,  323. 
aaa.  Amount   and   Location   of  Land   De- 
creed, 323. 
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bbb.  Conditions,  324. 

ccc.  Striking  Conditions   from  Grant,  324. 

ddd.  Decree  for  Issuance  of  "Floats,"  324. 

eee.  Location  of  Floating  Land  Warrant, 

324. 
fff.  Decree  on   Petition    by    Tenants    in 
Common,  324. 
ggg.  Construction  of  Decree,  324. 
{gg)   Review,   324. 

aaa.  Jurisdiction,  324. 
bbb.  Determination,    325. 
ccc.  Effect  as   Suspending  Decree,  325. 

(f)  Determination  by  Court  of  Private  Land  Claims,  325. 
aa.  Creation  and  Purpose,  325. 

bb.  Jurisdiction,  325. 

cc.  Claims  and  Titles  Cognizable,  326. 

dd.  Claims  and  Titles   Confirmable,  326. 

(aa)   In  General,  326. 

(bb)   Grant    of    Land    within    Outerboundaries 
of  Larger  Tract,  Z27. 

(cc)   Grants    Made    upon    Conditions,   327. 
ee.  Parties,   328. 
ff.  Time   of    Proceeding,    328. 

(aa)   In  General,  328. 

(bb)  Laches,   328. 

(cc)   Defendants   Filing   Claims     for    Affirma- 
tive Relief,  328. 
gg.  Laws   Controlling — Rules  of  Decision,  328. 
hh.  Decree  or  Order  of  Confirmation,   328. 

(aa)   Amount    of    Land,    328. 

(bb)   Excepting  Lands   Previously   Granted   or 
Confirmed,  329. 

(cc)  To  Whom   Confirmed,  329. 

(dd)   Effect   of   Decree   of   Confirmation,   329. 

(ee)   Personal  Judgment  against  United  States 
Where   Land   Sold,   329. 
ii.  Appellate  Proceeding,  ZZO. 

(g)  Location,   Survey   and  Approval.  330. 
aa.  In   General,  330. 

bb.  Necessity  for  Location  and   Survey,  330.- 
cc.  Modes,   Requisites   and   Validity,   330. 
(aa)   In  General,  330. 
(bb)   By   Whom   Made.  331. 
(cc)   Conformity    to    Original    Designation    of 

Boundaries,    331. 
(dd)   Conformity   to   Decree,   332. 
(ee)   Right    of    Selection    within    Outerbound- 
aries,  332. 
fff)   Private  and   Unofficial   Surveys,  332. 
(gg)  Notice.  333. 
(hh)   Plat  of  Survey.  333. 
(ii)   Approval,   333. 
(jj)   Intervention  of  Alienee,  ZZZ. 
(\(\.  Payment  of  Expenses,  333. 
ee.  Operation  and  Effect,  333. 
ff.  Reformation,   Amendment,  Cancellation  or  Re- 
survey,   334. 
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gg.  Contest   of  Location,  335. 
(h)  Grant,  Patent  or  Deed,  335. 
aa.  In   General,   335. 
bb.  Operation   and   Effect,   336. 

(aa)   In    General,    336. 

(bb)   Presumption  as  to  X'alidity,  337. 

(cc)   Conclusiveness,  337. 
cc.  Cancellation,  etc.,  338. 

(4)  Annexation  of  Conditions,  338. 

(5)  Operation  and  Effect  of   Completed   Confirmation,  338. 

(a)  In  General,  338. 

(b)  Confirmation    of    Part    as    Satisfaction    of    Whole 

Claim,   339. 
aa.  In   General — Effect   of   Acceptance,  339. 
bb.  Release    of     Claim    to     Residue     of     Original 
Grant.  339. 

(c)  Title  and  Rights  Acquired,  339. 
aa.  In  General,  339. 

bb.  Amount    Confirmed' — Boundaries,    340. 
cc.  Enurement  of  Title  to  Assignees,  etc.,  340. 
dd.  Equitable  Rights  of  Third   Persons,  341. 
ee.  Priorities,    342. 
ff.  Conflicting  Patents,  345. 

(d)  Parties     Bound     by     Decrees     and     Confirmatory 

Acts,  345. 

(e)  Conclusiveness     of      Decrees      and      Confirmatory 

Acts,   346. 

(f)  Collateral  Attack,  347. 

■6.  Evidence  of  Grant  from  Former  Sovereign,  348. 

(1)  In   General,  348. 

(2)  Presumption   and   Burden   of   Proof,   348. 

(a)  Presumption   of  Authority  of  Officers,  348. 

(b)  Presumption  of  Grant.  348. 

(c)  Presumption  of  Recordation  of  Grant,  349. 
((])   Burden  of  Proof,  349. 

(3)  Documentary    Evidence,    349. 

(a)  In   General — Necessity   for,  349. 

(b)  Particular    Records,    351. 

(c)  Filing  ]\Texican  Protocol  in  Tex"as  Land  Office,  352. 
fd)   Exemplifications   of   Records,  352. 

(4)  Secondary  Evidence,  353. 

(5)  Testimony  of  Late  Officer  of  Mexico,  354. 

(6)  Record    of     Proceeding    to     Perpetuate     Evidence    of 

Title,   355. 

(7)  Subsequent  Grants — Reference  to   Former  Grant,  355. 

(8)  Proceedings    before    Surveyor    General,    355. 

(9)  Evidence  to  Identify  Land-  Granted,  355. 

(10)  Illustrative    Cases  of    Weight  and   Sufficiency  of    Evi- 

dence, 355. 

(11)  Waiver  of  Objections — Legality  of   Survey,  356. 

e.  Power   of   Congress   to   Annul    Confirmed   Titles,   356. 

f.  Right   to   Possession   Pending  Confirmation,   356. 

g.  Contests  between  Claimants  Ex  Post  Facto  the  Grant,  356. 
ii.  Lands  in  Lieu   of  Claims  Lost  or  Relinquished,  356. 

D.  Pueblo  Lands.  356. 

1.  In   General,   3.56. 

2.  Source  of  Title.  356. 
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3.  Nature  and  Effect  of  Title  under  Former  Sovereign,  357. 

4.  Confirmation  and   X'alidation  of   Pueblo  Title,  2)b7. 

a.  In  General,  ZS7. 

b.  Proceedings,   358. 

c.  Operation  and   Effect,   358. 

d.  Government  Patent  to  Pueblo,  359. 

5.  Title  and  Rights  of  Individuals,  360. 

a.  In  General,  360. 

b.  Power  to  Grant,  360. 

c.  Validity  and   Effect  of  Grants,   360. 

d.  Confirmation  by  Ordinance,  360. 

e.  Ratification  by  State  Legislature,  360. 

f.  Operation  of  Acts  of  Congress  on  Individual  Titles,  361. 

g.  Priority  of  Claims;  361. 

6.  Liability  for   Municipal  Debts,  362. 

CROSS  REFERENCES. 
See  the  titles  AccEbJioN,  Accretion  and  Reuction,  vol.  1,  p.  51 ;  Acknov^l- 
EDGMENTs,  vol.  1,  p.  76;  Aliens,  vol.  1,  p.  210;  Alteration  of  Instruments, 
vol.  1,  p.  261;  Ancient  Documents,  vol.  1,  p.  313;  Animals,  vol.  1,  p.  316; 
Appeal  and  Error,  vol.  1,  p.  ZZ;  Assignments,  vol.  2,  p.  549;  Attachment 
and  Garnishment,  vol.  2,  p.  660;  Best  and  Secondary  Evidence,  vol.  3,  p. 
214;  Boundaries,  vol.  3,  p.  461;  Canals,  vol.  3,  p.  546;  Citizenship,  vol.  3,  p. 
788;  Constitutional  Law,  vol.  4,  p.  1;  Counties,  vol.  4,  p.  825;  Courts,  vol. 
4,  p.  861;  Dedication,  vol.  5,  p.  235;  Deeds,  vol.  5,  p.  245;  Descent  and  Dis- 
tribution, vol.  5,  p.  335;  District  of  Columbia,  vol.  5,  p.  404;  Documentary 
Evidence,  vol.  5,  p.  431;  Dower,  vol.  5,  p.  487;  Drains  and  Sewers,  vol.  5, 
p.  492;  Due  Process  of  Law,  vol.  5,  p.  499;  Easements,  vol.  5,  p.  690;  Eject- 
ment, vol.  5,  p.  695;  Embezzlement,  vol.  5,  p.  742;  Eminent  Domain,  vol.  5, 
p.  746;  Estates,  vol.  5,  p.  904;  Estoppel,  vol.  5,  p.  913;  Evidence,  vol.  5,^ p. 
1004;  Executors  and  Administrators,  vol.  6,  p.  119;  Fences,  vol.  6,  p.  272; 
Forgery  and  Counterfeiting,  vol.  6,  p.  380;  Fraud  and  Deceit,  vol.  6,  p. 
394,*  Frauds,  Statute  of,  vol.  6,  p.  451;  Fraudulent  and  Voluntary  Con- 
veyances, vol.  6,  p.  472;  Handwriting,  vol.  6,  p.  674;  Identity,  vol.  6,  p.  736; 
Impairment  of  Obligations  of  Contracts,  vol.  6,  p.  758;  Indians,  vol.  6,  p. 
906;  International  Law,  vol.  7,  p.  239;  Joint  Tenants  and  Tenants  in 
Common,  vol.  7,  p.  533;  Judicial  Notice,  vol.  7,  p.  672;  Judicial  Sales,  vol. 

7,  p.  704;  Laches,  vol.  7,  p.  790;  Levees,  vol.  7,  p.  854;  Limitation  of  Ac- 
tions AND  Adverse  Possession,  vol.  7,  p.  900;  Logs  and  Logging,  vol.  7,  p. 
1059;    Lost   Instruments  and  Records,   vol.   7,   p.    1064;    Mandamus,   vol. 

8,  p.  1;  Mines  and  Minerals,  vol.  8,  p.  364;  Mistake  and  Accident,  vol.  8, 
p.  417;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452;  Municipal  Corpora- 
tions, vol.  8,  p.  546 ;  Navigable  Waters,  vol.  8,  p.  805 ;  Notary  Public,  vol. 
8,  p.  926;  Notice,  vol.  8,  p.  928;  Oath,  vol.  8,  p.  951;  Ordinances,  vol.  8,  p. 
1009;  Parol  Evidence,  vol.  9,  p.  12;  Parties,  vol.  9,  p.  34;  Partition,  vol.  9, 
p.  66;  Payment,  vol.  9,  p.  319;  Penalties  and  Forfeitures,  vol.  9,  p.  357; 
Police  Power,  vol.  9,  p.  468;  Presumptions  and  Burden  of  Proof,  vol.  9,  p. 
618;  Principal  and  Agent,  vol.  9,  p.  640;  Public  Officers;  Quieting 
Title;  Railroads;  Recording  Acts;  Records;  Relation;  Res  Ad  judicata; 
Rescission,  Cancellation  and  Reformation;  Schools;  States;  Statutes; 
Streets  and  Highways;  Taxation;  Territories;  Towns  and  Townships; 
Treaties;  Trees  and  Timber;  Trespass;  Trusts  and  Trustees;  United 
States;  Usages  and  Customs;  Vendor  and  Purchaser;  War;  Waters  and 
Watercourses. 

I.    Definitions,  Nature  and  General  Consideration. 
A.    Definitions    and  Meaning    of    Terms— "Public    Domain"— "Public 

Lands." — "Public   domain"    is   equivalent    to   "public   lands,"   and   these   words 
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have  acquired  a  settled  meaning  in  the  legislation  of  this  country.^  By  "public 
land,"  is  meant  such  land  as  is  open  to  sale  or  other  disposition  under  general 
laws.2  Therefore  all  land,  to  which  any  claims  or  rights  of  others  have  attached, 
does  not  fall  within  the  designation  of  public  land.'^  The  term  "public  lands" 
is  held  not  to  include  tide  lands.'* 

Common  Field. — The  term  common  field  is  of  American  invention,  and 
adopted  by  congress  to  designate  small  tracts  of  ground  of  a  peculiar  shape, 
used  by  the  occupants  of  the  French  villages  for  the  purposes  of  cultivation, 
and  protected  from  the  inroads  of  cattle  by  a  common  fence.  The  peculiar 
shape  of  the  lot,  its  contiguity  to  others  of  similar  shape,  and  the  purposes  to 
which  it  was  applied,  constituted  it  a  common-field  lot.  It  could  not  be  con- 
founded with  lots  or  tracts  of  land  of  any  other  character.^ 

Grant. — By  grants  of  land  is  not  meant  the  mere  grant  itself,  but  the  right, 
title,  legal  possession  and  estate,  property  and  ownership,  legally  resulting  upon 
a  grant  of  land  to  the  owner. "^ 

The  term  grant,  in  a  treaty,  comprehends  not  only  those  which  are  made 
in  form,  but  also  any  concession,  warrant,  order  or  permission  to  survey,  possess 
or  settle,  whether  evidenced  bv  writing  or  parol,  or  presumed  from  possession.'^ 

B.    Origin  of  Right  and  Title.— See  post,  "Acquisition  and  Title,"  II,  B,  1. 


1.  Definition — Public  domain. — Barker 
V.  Harvey,  181  U.  S.  481,  490,  45  L.  Ed. 
963. 

2.  Public  land. — Bardon  v.  Northern 
Pac.  R.  Co.,  145  U.  S.  535,  538,  36  L.  Ed. 
806;  Barker  v.  Harvey,  181  U.  S.  481,  490, 
45  L.  Ed.  963;  Newhall  v.  Sanger,  92  U. 
S.  761,  763,  23  L.  Ed.  769;  Leavenworth, 
etc.,  R.  Co.  V.  United  States,  92  U.  S.  733, 
23  L.  Ed.  634;  Doolan  v.  Carr,  125  U.  S. 
618,  31  L.  Ed.  844;  Mann  v.  Tacoma  Land 
Co.,  153  U.  S.  273,  284,  38  L.  Ed.  714; 
Minnesota  v.  Hitchcock,  185  U.  S.  373, 
391,   46   L.    Ed.    954. 

Indian  lands. — "Except  for  the  treaty 
between  the  United  States  and  the  Osage 
Indians,  relative  to  the  lands  in  question, 
and  the  passage  of  appropriate  legislation 
by  the  United  States,  the  lands  would 
never  have  been  sold,  as  they  were  not 
public  lands  of  the  United  States  for  the 
sale  of  which  congress  h-ad  already  pro- 
vided under  its  general  legislation."  Stew- 
art V.  United  States,  206  U.  S.  185,  191,  51 
L.  Ed.  1017.  See  post,  "Nature  of  Indian 
Title,"  II,  B,  1,  a,  (2);  "Indian  Lands," 
n,  B,  3,  b,  (6). 

3.  Lands  siAject  to  claims  or  rights. — 
Bardon  v.  Northern  Pac.  R.  Co.,  145  U. 
S.  535,  538,  36  L.  Ed.  806.  See  post, 
"Lands  Subject  to  Entry  and  Sale,"  II,  B, 
3.  b;  "Lands  Included."  11,  B,  3,  f,  (2), 
(j);  "Lands  Subject."  II,  B,  3,  f,  (3),  (c), 
(aa);  "Lands  Subject,"  II,  B,  3,  g,  (l), 
(c);  "Lands  Included  and  Subject  to 
Selection."  II,  B,  3,  h,  (3);  "Lands  In- 
cluded."  II.  B,  3,  i,   (4). 

4.  Tide  lands. — Mann  v.  Tacoma  Land 
Co.,  153  U.  S.  273,  284,  38  L.  Ed.  714; 
Baer  v.  Moran  Bros.  Co.,  153  U.  S.  287, 
38  L.  Ed  718.  See  the  title  NAVIGABLE 
WATERS,  vol.  8,  p.  805. 

Valentine  scrip  act — Operation  on  tide 
land. — Mann  v.  Tamnia  Land  Co.,  153  U. 
S.   273,  284,   38   L-    Ed.   714. 


Effect  of  ebb  and  flow  of  tide — Subse- 
quent use  of  land. — Baer  v.  Moran  Bros. 
Co.,   153   U.  S.  287,  38   L-   Ed.   718. 

5.  Common  field. — Glasgow  v.  Hortiz, 
1  Black  595,  600,  17  L.  Ed.  110.  See  post, 
"Grants  or  Claims  Emanating  from  or 
Arising   under   Former    Sovereign,"    III. 

6.  Grant. — United  States  v.  Arredondo, 
6  Pet.  691,  744,  8  L.  Ed.  547.  See  post, 
"In  General,"  II,  B,  3,  d,  (4),  (a),  aa;  "In 
General,"  II,  B,  3,  f,  (2),  (a);  "In  Gen- 
eral," III,  A;  "In  General,"  III,  C,  1; 
"Definition  and  General  Consideration," 
in,  C,  2,  a. 

7.  Term  grant  as  used  in  treaties. — 
Strother  v.  Lucas,  12  Pet.  410,  411,  436, 
9  L.  Ed.  1137.  See  United  States  :■. 
Clarke,  8  Pet.  436,  466,  467,  8  L.  Ed.  1001; 
United  States  v.  Huertas,  9  Pet.  171,  9 
L.  Ed.  90;  Smith  v.  United  States,  10  Pet. 
326,  331,  9  L.  Ed.  442;  Mackey  v.  United 
States,  10  Pet.  340,  9  L.  Ed.  447;  New 
Orleans  v.  United  States,  10  Pet.  662,  718. 
9  L.  Ed.  573. 

"The  general  word  'grant'  may  com- 
prehend both  the  incipient  and  the  com- 
plete title.  The  greater  number  of  those 
in  Florida  appear  to  have  been  of  the 
first  description.  Many  of  these  con- 
tained conditions,  on  the  performance  of 
which  the  right  to  demand  a  complete 
title  depended.  Without  this  qualifica- 
tion, the  article  might  have  been  under- 
stood to  make  these  conditional  conces- 
sions absolute.  Therefore,  they  are  de- 
clared to  'be  ratified  and  confirmed,'  to 
the  same  extent  that  the  same  grants 
(they)  would  be  valid,  if  the  territories 
had  remained  under  the  dominion  of  his 
Catholic  Majestv."  United  States  v. 
Clarke.  8  Pet.  436,  4.50.  8  L.  Ed.  1001.  See 
oost.  "Claims  Recognized  under  Particu- 
lar Treaties,"   III,   C,  3,  b,   (2). 
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C.  Classification. — Mineral  and  Agricultural. — Public  lands  are  mineral 
or  agricultural  as  they  are  more  valuable  in  the  one  class  or  the  other. ^ 

II.    Acquisition,   Control  and  Disposal. 
A.    By  the  States — 1.   Acquisition  and  Control — a.   In  General. — See  post, 
"Acquisition  and  Title,"  II,  B,  1. 

b.  British  Colonial  and  Proprietary  Titles. — See  post,  "British  Colonial  and  Pro- 
prietary Grants,"  III,  B, 

c.  Tide  Lands. — See  post,  "Acquisition  and  Title,"  II,  B,  1. 

d.  Criminal  Offenses. — See  the  title  Constitutional  Law,  vol.  4,  pp.  516, 
517.  • 

2.  Disposal — a.  Pozver  of  Disposal  and  Lazes  Governing. — The  legislature 
of  the  state  of  Georgia,  unless  restrained  by  its  own  constitution,  possesses  the 
power  of  disposing  of  the  unappropriated  lands  within  its  own  limits,  in  such 
n",anner  as  its  own  judgment  shall   dictate.^ 

Before  the  admission  of  Texas  into  the  Union,  that  state  passed  many 
laws  upon  the  subject  of  head  rights  to  land,  the  general  object  of  which  was  to 
ascertain  and  secure  valid  titles,  and  prevent  frauds,  by  acts  of  limitation  and  by 
the  establishment  of  boards  of  commissioners  to  separate  the  bad  from  the  good 
titles.  In  the  constitution  adopted  just  before  her  admission  into  the  Union, 
there  was  an  article  annulling  fraudulent  certificates,  and  opening  the  courts  up 
to  a  certain  day,  to  suitors  for  the  investigation  of  their  claims.  It  was  perfectly 
competent  for  the  people  of  Texas  to  pass  these  laws  and  adopt  this  constitution. 
]\Ioreover,  they  were  all  passed  before  the  constitution  of  the  United  States  had 
any  operation  over  Texas,  and  cannot  therefore  be  in  conflict  with  any  of  its 
provisions.  ^^ 

b.  Lands  Subject  to  Disposal — (1)  In  General. — A  state  government  cannot 
grant  lands  to  which  it  has  no  title." 

(2)  Lands  Belonging  to  Another  Government. — Grants  of  land  made  by  a 
government,  in  territory  over  which  it  exercises  political  jurisdiction  de  facto, 
but  which  does  not  rightfully  belong  to  it,  are  invalid  as  against  the  government 
to  which  the  territory  rightfully  belongs.^-  Where  a  disputed  boundary  between 
two  states  is  adjusted  and  settled,  grants  previously  made  by  either  state,  of 
lands  claimed  by  it,  and  over  which  it  exercised  political  jurisdiction,  but  which, 
on  the  adjustment  of  the  boundary,  are  found  to  be  within  the  territory  of  the 
other  state,  are  void,  unless  confirmed  by  the  latter  state;  and  such  confirmation 
cannot  affect  the  titles  of  the  same  lands  previously  granted  by  the  latter  state  itself.^" 

8.  Mineral  and  agricultural. — Barden  v.  fax  v.  Hunter,  7  Cranch  603,  3  L.  Ed.  453. 
Northern  Pac.  R.  Co.,  154  U.  S.  288,  329,  See  post,  "British  Colonial  and  Proprie- 
33   L.    Ed.   992.  _  tary    Grants,"    III,    B. 

For   a   full    and    comprehensive     treat-  12.    Lands  belonging  to  another  govern- 
ment   of   the    disposition     of     the      public  ment.— Coffee  v.  Groover,  123  U.  S.  1,  31 
mineral  lands,  see  the  title  MINES  AND  l    Ed.   51. 
MINERALS,  vol.   8,  p.   364.  13.    Disputed  claims  adjusted.— Coffee  z/.' 

9.  Power  of  disposal  and  laws  gdvern-  Groover,   123   U.   S.   1,  31    L.   Ed.   SI. 
ing.— Fletcher  v.    Peck,   6   Cranch   87,   128,  The     boundary     between      Georgia    and 
3  L.  Ed.  162.  Florida    was    long     in     dispute;      Georgia 

10.  League  v.  De   Young,  11   How.   185,       claiming    to    a    line    called    Watson's    line, 

13  L.    Ed.    657,   citing   Herman   v.    Phalen,  ^nd    exercising    political    jurisdiction,    and 

14  How.   79,   14  L.   Ed.  334.  making  grants  of  land  to  that  line;  whilst' 

11.  Lands  subject  to  disposal. — Lord  L'lorida  claimed  to  a  line  called  McNeil's 
Fairfax,  at  the  time  of  his  death,  had  the  line,  further  north  than  Watson's.  Upon 
absolute  property,  seisin  and  possession  running  the  true  line,  as  finally  agreed 
of  the  waste  and  unappropriated  lands  in  upon  by  the  two  states,  it  was  found  to 
the  Northern  Neck  of  Virginia.  The  com-  be  further  north  than  McNeil's  line.  Held: 
monwealth  of  Virginia  could  not  grant  1.  That  the  grant  made  by  Georgia  oi 
the  unappropriated  lands  in  the  Northern  the  land  in  dispute,  which  was  south  of 
Neck,  unlil  its  title  should  have  been  per-  McNeil's  line,  though  made  whilst  Geor- 
fected  by  possession;  and  the  British  gia  exercised  the  powers  of  government 
treaty  of  1794  confirmed  the  title  to  those  de  facto  over  the  territory  there,  was 
lands  in  the  devisee  of  Lord  Fairfax.  Fair-  nevertheless   void;   2.    That  the   confirma- 
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And  grants  have  been  held  not  rightfully  made,  because  they  were  originally  beyond 
the  territorial  boundary  of  North  Carolina  and  Tennessee;  this  is,  by  necessary 
implication,  admitted  by  the  compact  between  the  states  of  Kentucky  and  Ten- 
nessee.^"* 

(3)  Lands  Ceded  to  United  States  Government. — After  the  cession  of  land 
by  North  Carolina  to  the  United  States,  the  former  had  no  right  to  grant  those 
tunds  to  any  other  grantee,  who  had  not  an  incipient  title  before  the  cession. 
The  question,  whether  such  incipient  title  existed,  is,  therefore,  open  at  law.^s 
And  the  same  is  true  in  regard  to  the  lands  known  as  the  Virginia  Military  Dis- 
trict ceded,  by  Virginia  to  the  United  States,  in  1784.i*^ 

(4)  Lands  Previously  Appropriated  or  Reserved. — A  general  permission  to 
enter  land  within  a  given  tract  of  country  must,  of  necessity,  be  limited  to  lands 
not  previously  appropriated  or  reserved  from  location.^" 

(5)  Szvamp  and  Marsh  Lands — California. — After  the  passage  of  the  act  of 
California,  of  May  14.  1861,  there  was  no  authority  for  the  sale  or  purchase  of 
salt  marsh  or  tide  lands  within  five  miles  of  the  city  of  San  Francisco.^^ 

(6)  Indian  Lands. — The  Indian  title  being  a  right  of  occupancy,  a  state  has 
power  to  grant  the  fee  in  those  lands,  subject  to  this  right.     In  the  early  davs 

tion  by  Florida  of  the  grants  made  by 
Georgia,  did  not  invalidate  or  disturb  the 
grant  of  the  land  in  dispute  previously 
made  by  itself.  Cofifee  v.  Groover,  123  U. 
S.   1,   31   L.   Ed.   51. 

14.  Grants  beyond  state  limits. — Poole 
V.  Fleeger,  11  Pet.  185,  9  L.  Ed.  680;  Rob- 
inson V.  Minor,  10  How.  627,  643,  13  L. 
Ed.  568,  citing  Henderson  v.  Poindexter, 
12  Wheat.  530,  6  L.  Ed.  718;  Hickey  v. 
Stewart,  3  How.  750,  756,  11  L.  Ed.  814; 
La  Roche  v.  Jones,  9  How.  155,  170,  13 
L.    Ed.    85. 

The  circuit  court  instructed  the  jury, 
that  the  state  of  Tennessee,  by  sanction- 
ing the  compact,  admitted,  in  the  most 
solemn  form,  that  the  lands  in  dispute 
were  not  within  her  jurisdiction,  nor 
within  the  jurisdiction  of  North .  Carolina, 
at  the  time  they  were  granted;  and  that, 
consequently,  the  titles  were  subject  to 
the  compact.  Held,  that  the  instructions 
of  the  circuit  court  were  entirely  correct. 
Poole  V.  Fleeger,  11  Pet.  185,  9  L.  Ed. 
680.  See  Rhode  Island  v.  Massachusetts, 
12   Pet.   657,   748.   9   L.    Ed.    1233. 

15.  Lands  ceded  to  United  States  gov- 
ernment.— Polk  V.  Wendall,  9  Cranch  87, 
3   L.   Ed.   665. 

"If,  as  the  plaintiff  offered  to  prove, 
the  entries  were  never  made,  and  the 
Avarrants  were  forgeries,  then  no  right 
accrued  under  the  act  of  1777;  no  pur- 
chase of  the  land  was  made  from  the 
state;  and,  independent  of  the  act  of  ces- 
sion to  the  Unitfed  States,  the  grant  is 
■void  by  the  express  words  of  the  law." 
Polk  v.  Wendall,  9  Cranch  87,  101,  3  L. 
Ed.    665. 

The  state  of  North  Carolina,  by  her  act 
of  cession  of  the  western  lands,  of  1789, 
ch.  3,  recited  in  the  act  of  congress  of 
1790,  ch.  33,  accepting  that  cession,  and 
by  her  act  of  1803,  ch.  3,  ceding  to  Ten- 
nessee the  right  to  issue  grants,  has 
parted  with  her  right  to  issue  grants  for 
lands  within  the  state  of  Tennessee,  upon 


entries  made  before  the  cession.  But,  it 
seems,  that  the  holder  of  such  a  grant 
may  resort  to  the  equity  jurisdiction  of 
the  United  States  courts  for  relief.  Bur- 
ton V.  Williams,  3  Wheat.  529,  4  L  Ed 
452. 

16.  Virginia  Military  District.— What  is 

known  as  the  Virgina  Military  District, 
with  all  the  territory  claimed  by  Virginia' 
northwest  of  the  Ohio,  was  ceded  to  the 
United  States,  in  1784,  with  a  reservation 
in  favor  of  the  legal  bounties  of  the  Vir- 
ginia troops  on  continental  establishment 
only.  After  this  cession,  no  title  could 
be  acquired  under  Virginia,  which  was 
not  mcluded  within  the  reservations 
Miller  v.  Kerr,  7  Wheat.  1,  5,  5  L  Ed" 
381. 

17.  Land     previously     appropriated.— 

Rutherford  v.   Greene,  2   Wheat.   196,   4  L 
Ed.   218. 

The  North  Carolina  act  of  1783  only  of- 
fered for  sale  such  lands  as  were  then  un- 
appropriated. Rutherford  v.  Greene.  2 
Wheat.    196,   4    L.    Ed.    218. 

Lands  reserved.— Under  the  act  of 
North  Carolina  of  1782,  for  the  relief  of 
the  officers  and  soldiers  in  the  continen- 
tal line,  etc.,  the  commissioners  having 
determined  that  the  French  lick  was 
within  the  reservations  of  the  statute,  as 
public  property,  and  having  surveyed  the 
said  reservation  in  1784,  the  same  was 
protected  from  individual  survey  and  lo- 
cation, although  it  exceeded  the  quantity 
of  640  acres.  Edwards  v.  Darbv  13 
Wheat.   206,   6   L.   Ed.   603. 

The  French  lick  reservation,  has  not 
been  since  subjected  to  appropriation,  by 
entry  and  survey,  as  vacant  land,  by  any 
subsequent  statute  of  North  Carolina  or 
Tennessee.  Edwards  v.  Darbv,  12  Wheat 
206,    6    L.    E.    603. 

18.  Swamp  and  marsh  lands— Cali- 
fornia.—O'Neal  7'.  Kirkpatrick,  5  Wall 
791,   18   L.   Ed.   606. 
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this  was  quite  frequently  done,  but  the  Indian  right  of  occupancy  was  protected 
by  the  political  power  and  respected  by  the  courts. ^^ 

North  Carolina. — In  the  acts  of  the  legislature  of  North  Carolina,  respect- 
ing the  manner  of  appropriating  their  vacant  lands,  and  construing  them  in  pari 
materia,  there  is  a  uniform  intention  manifested,  to  prohibit  and  restrict  entries 
from  being  made  on  lands  included  within  the  Indian  boundaries.-*^  The  bound- 
aries of  the  reservation  have  been  altered  by  successive  treaties  with  the  Indians, 
but  it  seems  that  the  extinguishment  of  their  title  did  not  subject  the  land  to  ap- 
propriation, unless  expressly  authorized  by  the  legislature. ^^ 

Virginia  and  Kentucky. — An  act  of  the  legislature  of  Virginia,  passed 
in  May,  1779,  excepted  lands  within  the  country  and  limits  of  the  Cherokee 
Indians.  Other  lands  not  within  the  exception  of  this  act  were  subject  to  ap- 
propriation by  treasury  warrants. ^^ 

Grant  of  Lands  Partly  within  Indian  Boundaries. — See  post,  "Grants 
Valid  as  to  Part,"  II,  A,  2,  i,   (4),   (b). 

(7)  Islands. — By  the  laws  of  Pennsylvania  before  the  Revolution,  a  pre-emp- 
tion right  to  islands  in  the  Susquehanna  River  could  not  be  obtained  by  settle- 
ment. ^^ 

c.  Modes  of  Disposal,  Who  May  Acquire  and  Quantity  Acquirable — (1)  In 
General — (a)  In  Texas  Prior  to  Adoption  of  Common  Lazu. — In  Texas,  before 
the  adoption  of  the  common  law,  a  title  of  possession  issued  to  an  attorney  in 
fact  of  the  original  grantee  for  the  latter's  use,  vested  the  title  in  such  grantee, 
and  not  in  the  attorney.^-* 

(b)  Colonization  Contracts. — Colonization  contracts  constitute  a  class  of  con- 
tracts well  known  in  the  history  of  Mexico,  resting  on  a  policy  which  was  con- 
tinued by  Texas  after  separation  from  that  government.-" 

(c)  Pre-Emption. — The  land  law  of  Virginia,  which  gives  a  right  of  pre-emp- 
tion to  those  who  had  marked  and  improved  land,  before  the  year  1778,  refers 
that  right  to  the  time  when  the  improvement  was  made,  and  to  the  time  of  the 
passage  of  the  act,  and  not  to  the  time  when  the  claim  for  such  pre-emption  was 
made  before  the  court  of  commissioners. ^s 

(d)  Settlement  and  Improvement. — In  1792,  the  state  of  Pennsylvania  passed 

19.  Indian  lands. — Lattitner  v.  Poteet,  14  amined,  and  also  the  nature,  limits,  and 
Pet    4,   10   L.   Ed.  328;   Clark  v.   Smith,   13       efifect  of  the  grant  in  that  case. 

Pet:  195,  10  L.  Ed    123.     See  post,  "Indian  Kentucky    act    of     1809.— Porterfield     v. 

Lands,''    11     B    3,  h,   (6)  (-l^^j.)^    o   How.   76,   77,   11   L.   Ed.  .185. 

20.  North  Carolma. — Preston   v.   Brow- 

der  1  Wheat.  115,  123,  4  L.  Ed.  50;  Dan-  23.  Islands.— Fisher  v.  Haldeman,  20 
forth  V.  Thomas,  1  Wheat.  155,  4  L.  Ed.  How.  186,  15  L.  Ed.  879. 
59;  Lattimer  v.  Poteet,  14  Pet.  4  10  L.  34.  Modes  of  disposal,  who  may  ac- 
Ed.  328.  See  Danforth  v.  Wear,  9  Wheat  -^.^  ^^  quantity  acquirable.— The  origi- 
673,  6  L.  Ed.  188;  Patterson  v.  Jenks,  2  ^^j  ^^^^^  ^^  ^^^  government  was  re- 
Pet.  216,  7  L.  Ed.  402  warded  as  the  foundation  of  the  title;  and 
The  act  of  North  Carolma,  of  1784,  au-  ^j^^  extension  of  that  title  upon  specific 
thorizing  the  removmg  of  warrants  which  j^^^^^  j^  ^^^^  ^^^  ^j^^  benefit  of  the 
had  been  located  upon  lands  previously  original  grantee,  vested  title  in  him.  The 
taken  up,  so  as  to  place  thetn  upon  va-  p^pgrs  of  the  original  title,  from  the  gov- 
cant  lands,  did  not  repeal,  by  implication,  ^rnment  grant  to  the  title  of  possession 
the  previously  existing  laws,  which  pro-  (called  the  espediente),  properly  belong 
hibited  surveys  of  land  within  the  Indian  ^^  ^j^^  archives  of  the  general  land  office, 
boundary;  the  lands  to  which  such  re-  ^^^  include  a  power  of  attorney  from  the 
movals  are  made,  must  be  lands  pre-  ^antee  to  obtain  the  possessory  title, 
yiously  subjected  to  ?itry  and  survey.  ^anrick  v.  Barton,  16  Wall.  166,  21  L- 
Danforth  v.  Wear,  9  Wheat.  673,  6  L.  Ed.  ^^    ^^q 

^^91      n^nfortVi  7;    Thomas    1  Wheat    155  27.     Colonization     contracts.— Walsh     v. 

4   L     Ed     59                ■^^°"'^''   ^    ^^^^^-   ^"^  '  Preston,  109  U.   S.  297,  298,  27  L.   Ed.  940, 

22.     Virginia.-Porterfield    v.     Clark,      2  and   see   this   case   for   the   object   of   such 

How.   76,  77,   11   L.    Ed.   185.     And  in   that  contracts. 

case  the  boundaries  of  the  Cherokees,  as  28.    Pre-emption.— Simms   v.    Guthrie,   9 

fixed     by     treaties,     are     historically     ex-  Cranch   19,  3  L.   Ed.   642. 
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a  law  for  the  sale  of  her  vacant  lands ;  the  warrants  issued  under  it  contained 
a  condition  of  improvement  and  settlement,  within  two  years  from  their  date.^^ 
What  constitutes  a  settlement  will  essentially  depend  on  the  circumstances  of 
each  case.^^ 

(e)  "Blnnston's  Licenses." — What  is  known  as  "Blunston's  licenses"  have  al- 
ways been  deemed  valid,  and  many  titles  in  Pennsylvania  depend  upon  them.s^ 

(2)  Who  May  Settle  or  Purchase. — Where  a  settler  on  the  Indian  lands  oc- 
cupied them  until  the  breaking  out  of  the  Indian  war,  and  then  enlisted  as  a 
soldier,  he  was  held  to  be  within  the  pre-emption  act  of  December  21,   17S4.^^ 

An  alien  may  take  real  property,  by  grant,  whether  from  the  state  or  a  pri- 
vate citizen,  and  may  hold  the  same,  until  his  title  is  divested  by  an  inquest  of  of- 
fice, or  some  equivalent  proceeding.^'' 

(3)  Quantity  Acquirable. — The  quantity  of  lands  acquirable  depended  upon 
the  statutes  of  the  several  different  states  and  the  capacity  of  the  party  applying 
to  purchase  or  laying  claim  thereto.^'^ 

d.  Application  to  Purchase — (1)  In  General. — In  the  construction  of  the  stat- 
utes of  Texas  with  regard  to  the  purchase  of  school  lands,  it  has  been  held  that 
no  application  could  be  made  within  ninety  days  after  one  application  has  been 
filed.38 

(2)  Operation  and  Effect  of  Application. — See  post,  "Effect  of  Application 
to  Purchase,"  II,  A,  2,  k,  (1),  (c). 

e.  Warrant  or  Land  Certificate — (1)  In  General. — The  purchase  of  a  land 
warrant  ^ave  a  power  to  appropriate,  but  was  no  appropriation.'**^ 

(2)  Relocation  of  Warrant. — Pennsylvania. — In  Pennsylvania  a  warrant 
that  loses  its  descriptive  location,  by  a  prior  warrant,  may  be  laid  on  any  va- 


29.      Settlement      and      improvement. — 

United  States  v.  Arredondo,  6  Pet.  691, 
749,  8  L.  Ed.  547;  Huidekoper  v.  Douglass, 
3  Cranch  1,  65,  2  L.  Ed.  347;  Common- 
wealth V.  Coxe,  4  Dall.  170,  199,  1  L.  Ed. 
786. 

Warrants  granted  under  the  act  of 
April  3d,  1792,  are  not  ipso  facto  void, 
where  the  conditions  of  settlement  and 
residence,  within  the  "  time  specified 
therein,  have  not  been  performed;  the 
case  of  every  such  warrant,  must  depend 
on,  and  be  governed  by,  its  own  peculiar 
circumstances.  Attorney-General  v.  Gran- 
tees, 4   Dall.   237,   1   L.    Ed.   815. 

31.  To  constitute  a  settlement,  under 
the  act  of  April  3d,  1792,  so  as  to  vest  in 
any  one  an  inceptive  title  to  the  lands 
lying  north  and  west  of  the  Ohio,  etc., 
there  must  have  been  an  occupancy  by 
him,  accompanied  by  a  bona  fide  intention 
to  reside  upon  the  land,  either  in  person, 
or  by  a  tenant;  the  making  of  improve- 
ments merely  is  not  such  a  settlement. 
Balfour  v.  Meade,  4  Dall.  363,  1  L.  Ed. 
867;  Ewalt  v.  Highlands,  4  Dall.  161,  163, 
1  L.  Ed.  783;  McLaughlin  v.  Dawson,  4 
Dall.   221,  1   L.   Ed.  809. 

The  settlement  required  by  tlie  act  of 
1792,  §  9,  need  not  be  made  within  the 
time  prescribed  therein,  if  the  warrant 
holder  was,  by  force  of  arms,  prevented 
from  making  such  settlement,  provided 
he  persisted  in  his  endeavors  to  efl'ect  it, 
after  the  removal  of  the  force;  and  in 
that  case,  he  has  not  incurred  a  forfeiture 
of  his  land.  Morris  v.  Neighman,  4  Dall. 
209,  1  L.  Ed.  804;  United  States  v.  Arre- 
dondo,   6     Pet.     691,    749,     8     L-     Ed.     547; 


Huidekoper  v.  Douglass,  3  Cranch  1,  2 
L.  Ed.  347;  Commonwealth  v.  Coxe,  4 
Dall.    170,    1    L.    Ed.    786. 

The  proviso  of  the  9th  section  of  that 
act  applies  solely  to  those  who  had  in- 
cipient titles,  which  could  only  have  been 
created  by  such  occupancy  or  by  war- 
rant: a  warrant  of  acceptance  for  these 
lands,  not  founded  on  such  settlement, 
though  containing  a  false  recital  of  it, 
gives  no  title.  Balfour  v.  Meade,  4  Dall. 
363,   1   L.    Ed.    867. 

34.  "Blunston's  licenses." — Calhoun  v. 
Dunning,   4   Dall.   120,  121,  1   L.   Ed.   767. 

35.  Who  may  settle  or  purchase.— 
Sweeny  v.  Toner,  2  Dall.  129,  1  L.  Ed. 
318. 

36.  Aliens. — Governeur  v.  Robertson,  U 
'Wheat.  332,  6  L-  Ed.  488;  Craig  v.  Rad- 
ford, 3  Wheat.  594,  4  L.  Ed.  467.  See  the 
title  ALIENS,  vol.  1,  pp.  225,  226,  233, 
238. 

37.  Quantity  acquirable.— See  Patterson 
V.  Winn,  11  Wheat.  380,  6  L.  Ed.  500,  as 
to    Georgia    Act   of    1787. 

38.  Application  to  purchase. — Monroe 
Cattle  Co.  -cJ.  Becker,  147  U.  S.  47,  56,  37 
L.  Ed.  72.  In  this  case  the  ninetieth  day 
fell  on  Sunday  and  the  court  held  the 
lands  not  open  to  another  application  un- 
til the  following  Monday;  and  that  an 
applicant  cannot  abandon  the  first  appli- 
cation and  make  another  within  the  ninety 
days. 

40.  Warrant  and  land  certificates.— 
Wilson  V.  Mason,  1  Cranch  45,  99,  2  L. 
Ed.  29.  The  mode  pointed  out  by  the 
legislature  would  seem  to  be  that  which 
can  alone  give  title  to  any  particular  land. 
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cant  land.-*^  And  in  the  case  of  a  lost  warrant,  it  may  be  removed  to  other  land, 
provided  the  removal  affects  no  previous  right ;  and  if  it  is  actually  surveyed  upon 
vacant  land,  returned  into  the  land  office,  and  there  accepted,  it  becomes  an  ap- 
propriation.^- In  Kentucky,  where  the  same  law  governed  as  in  Virginia,  it  has 
been  determined,  that  a  military  warrant  once  carried  into  survey,  with  the  con- 
sent of  the  owner,  cannot  be  re-entered  and  surveyed  in  any  other  place.-*^ 

(3)  Assignment  of  lVarm)it  or  Land  Certificate. — The  original  law  of  Vir- 
ginia, which  authorizes  the  assignment  of  warrants,  did  not  require  that  it  should 
be  made  by  endorsement,  or  by  an  instrument  annexed  to  the  warrant.'^'^ 

f.  Entry  or  Location — (1)  Necessity  for  Entry. — The  general  rule  is  that  an 
entry  is  necessary  to  give  validity  to  a  grant.-**^ 

(2)  Sufficiency  and  Validity — (a)  Description  in  Entry — aa.  In  General — 
(aa)  Certainty  and  Definitencss. — The  description  in  an  entry  must  be  certain  and 
definite  as  to  the  location  of  the  land.-*"     However,  an  error  in  description  is  nor 


41.  Relocation  of  warrant. — Bell  v. 
Levers,   4   Dall.   210,   1    L.    Ed.   804. 

42.  Last  warrants. — Hepburn  v.  Levy, 
4   Dall.   218,   1   L.    Ed.   807. 

43.  Military  warrant.— Taylor  v.  Myers, 
7   Wheat.    23,   24,    5    L.    Ed.    387. 

44.  Assignment. — Bouldin  v.  Massie,  7 
Wheat.  122,  5  L.  Ed.  414.  So  in  Texas, 
the  land  certificates  of  that  state  are 
chattels,  and  may  be  sold  by  parol  agree- 
ment and  delivery,  whereby  the  purchaser 
acquires  a  right  to  locate  the  certificate 
and  procure  a  patent  in  the  name  of  the 
grantee,  but  for  his  own  use,  he  becom- 
ing thereby  the  equitable  owner  of  the 
land  located.  Miller  v.  Texas,  etc.,  R.  Co., 
132   U.   S.    662,   684,   33    L.    Ed.    487. 

46.  Necessity  for  entry. — Polk  v.  Wen- 
dell, 5  Wheat.  293,  303,   5  L.   Ed.  92. 

A  survey  in  Kentucky,  not  founded  on 
an  entry,  is  a  void  act,  and  constitutes  no 
title  whatever;  and  land  so  surveyed  re- 
mains vacant,  and  liable  to  be  appro- 
priated by  any  person  holding  a  land 
warrant.  Wilson  v.  Mason,  1  Cranch  45, 
2   L.   Ed.  29. 

Entry  necessary  on  Kentucky  military 
warrant. — Portcrfield  v.  Clark,  2  How.  76, 
125,    11    L.    Ed.    185. 

47.  Sufficiency  and  validity  of  entry  in 
general.— }*IcDowell  v.  Peyton,  JO  Wheat. 
454,  463,  6  L.  Ed.  364;  Elmendorf  v.  Tay- 
lor,   10   Wheat.    152,    153,    6    L.    Ed.   289. 

It  is  well-settled  principle,  that  if  the 
essential  call  of  an  entry  be  uncertain  as 
to  the  land  covered  by  the  warrant  and 
there  are  no  other  calls  which  control  the 
special  call,  the  entry  cannot  be  sus- 
tained. Garnett  v.  Jenkins,  8  Pet.  75,  8 
L.  Ed.  871.  See  Hunt  v.  Wickliffe,  2  Pet. 
201,  7    L.    Ed.   397. 

It  is  an  obvious  principle  that  a  grant 
must  describe  the  land  to  be  conveyed, 
and  that  the  subject  granted  must  be 
identified  by  the  description  given  of  it 
in  the  instrument  itself;  the  description 
of  the  land  consists  of  the  courses  and 
distances  run  by  the  surveyor,  and  of  the 
marked  trees  at  the  lines  and  corners,  or 
other  natural  objects  which  ascertain  the 
very    land    which    was    actually    surveyed. 


Chinoweth  v.  Haskell,  3  Pet.  92,  7  L.  Ed. 
614.  If  an  object  called  for  in  an  entry  is 
well  known  by  two  names,  so  that  it  can 
be  found  by  a  call  for  either,  such  a  call 
will  support  the  entry.  Garnett  v.  Jenkins, 
8  Pet.  75,  8  L.  Ed.  871;  Peyton  v.  Stith,  5 
Pet.  485,  8  L.  Ed.  200;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152,  153,  6  L.  Ed.  289; 
Bodley  v.  Taylor,  5  Cranch  191,  3  L.  Ed. 
75;  McArthur  v.  Browder,  4  Wheat.  48S, 
4    L.    Ed.    622. 

In  Garnett  v.  Jenkins,  8  Pet.  75,  8  L. 
Ed.  871,  it  is  said  that  some  of  the  wit- 
nesses say  that  being  at  Bryant's  station, 
with  the  calls  of  Garnett's  entry  to  di- 
rect them,  they  could  have  found  the  land 
on  Lecompt's  run  without  difficulty;  if 
this  were  correct,  the  entry  must  be  sus- 
tained, for  it  is  the  test  by  which  a  valid 
entry   is    known. 

The  boundaries  of  an  entry  must  be 
fixed  precisely  by  its  own  terms,  and  can- 
not depend  on  '  previous  appropriation. 
Taylor  v.  Walton,  1  Wheat.  141,  4  L. 
Ed.    56. 

To  constitute  a  valid  entry,  the  objects 
called  for  must  be  known  to  the  public 
at  the  time  it  was  made,  and  the  calls 
must  be  so  certain  as  to  enable  the  holder 
of  a  warrant  to  locate  the  vacant  land  ad- 
joining; it  is  not  necessary  that  all  the  ob- 
jects called  for  shall  be  known  to  the 
public,  but  some  one  or  more  leading 
calls  must  be  thus  known,  so  that  an  in- 
quirer, with  reasonable  diligence,  may 
find  the  land  covered  by  the  warrant. 
Garnett  v.  Jenkins,  8  Pet.  75,  8  L.  Ed. 
871. 

It  is  essential  to  the  validity  of  an  en- 
try that  the  land  intended  to  be  appro- 
priated should  be  so  described  as  to  give 
notice  of  the  appropriation  to  subsequent 
locators.  Johnson  v.  Pannel,  2  Wheat. 
206,  4  L.  Ed.  221;  Bodley  v.  Taylor,  5 
Cranch    191,   3    L.    Ed.   75. 

Precision  as  to  distance. — Where  the 
object  called  for  is  easily  found  and  iden- 
tified, the  want  of  precision  in  distance 
will  not  defeat  the  location,  unless  the 
difference  between  the  actual  and  esti- 
m.ated    distance    be    such    as     to     mislead 
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fatal  in  an  entry,  if  it  do  not  mislead  a  subsequent  locator.^^  The  law  of  Ken- 
tucky requires,  in  the  location  of  warrants  for  land,  some  general  description, 
designating  the  place  where  the  particular  object  is  to  be  found,  and  a  description 
of  the  particular  object  itself. ^^  If  the  calls  .of  an  entry  do  not  fully  describe  the 
land,  but  furnish  enough  to  enable  the  court  to  complete  the  location,  by  the 
application  of  certain  principles,  they  will  complete  it.^^ 

(bb)  Calls — Sufficiency. — Notoriety  is  not  essential  to  the  validity  of  an  en- 
try in  Tennessee,  as  it  is  in  Kentucky.  The  statute  of  Virginia,  which  is  the 
land  law  of  Kentucky,  requires  that  entries  shall  be  so  special  and  certain  that 
any  subsequent  locator  may  know  how  to  appropriate  the  adjacent  residuum; 
but  the  land  of  North  Carolina  contains  no  such  provision,  and  the  doctrine  which 
requires  notoriety  as  well  as  identity  has  never  been  received  in  Tennessee.^^ 

Loose  and  vague  expressions  in  an  en- 
try of  land,  in  Kentucky,  may  be  ren- 
dered sufficiently  certain,  by  the  refer- 
ence to  natural  objects  mentioned  in  the 
entry,  and  by  comparing  the  courses  and 
distances  of  the  lines  with  those  natural 
objects.  Marshall  v.  Currie,  4  Cranch 
1T2,  2  L.  Ed.  585;  Shipp  v.  Miller,  2 
Wheat.   316,   4   L.   Ed.   248. 

The  call  for  an  unmarked  tree,  of  a 
kind  which  is  common  in  the  neighbor- 
hood of  a  place  sufficiently  described  bv 
the  other  parts  of  the  entry,  to  be  fixed 
with  certainty,  may  be  considered  as  an 
immaterial  call.  Johnson  v.  Pannel,  2 
Wheat.   206,   4   L.    Ed.   221. 

56.  Calls — Sufficiency. — Blunt  v.  Smith, 
7   Wheat.   248,   5   L.    Ed.    446. 

A  survey  itself,  which  has  not  acquired 
notoriety,  is  not  a  good  call  for  an  en- 
try; but  when  the  survey  has  been  made 
conformable  to  the  entry,  and  the  entry 
can  be  sustained,  the  call  for  the  survey 
may  support  an  entry;  the  boundaries 
of  the  survey  must  be  shown.  This  prin- 
ciple is  fully  settled  by  the  decisions  of 
the  courts  of  the  state  of  Kentucky. 
Holmes  v.  Trout,  7  Pet.  171,  8  L.  Ed.  647. 

A  call  for  a  spring  branch,  generally, 
or  for  a  spring  branch  to  include  a  marked 
tree,  at  the  head  of  such  spring,  is  not  a 
sufficiently  specific  locative  call;  and 
where  further  certainty  is  attempted  to 
be  given,  by  a  call  for  course  and  dis- 
tance, and  the  course  is  not  exact,  and 
the  distance  called  for  is  a  mile  and  a 
half  from  the  place  where  the  object  is 
to  be  found,  the  entry  is  void  for  uncer- 
tainty. Shipp  V.  Miller,  2  Wheat.  316.  4 
L.   Ed.  248. 

The  laws  of  North  Carolina  do  not  re- 
quire that  an  entry  should  express  the 
watercourses  and  remarkable  places, 
which  are  remote,  but  only  those  whicii 
are_  contiguous,  and  which  may  assist  in 
designating  the  land  intended  to  be  ac- 
quired. Blunt  V.  Smith,  7  Wheat.  248.  5 
L.    Ed.    446. 

In  Ohio,  in  order  to  support  an  entry 
the  party  claiming  under  it  must  show 
that  the  objects  called  for  are  so  de- 
scribed, or  are  so  notorious,  that  others, 
by  using  diligence,  can  readily  find  them 
^^'■^tts  T'.  Lindsey,  7  Wheat.  158,  5  L 
Ed.    423. 


subsequent    locators.      Taylor    v.    Walton, 
1   Wheat.    141,   148,   4   L.    Ed.   56. 

Entry  held  invalid.— Littlepage  v.  Fow- 
ler, 11  Wheat.  215,  6  L.  Ed.  459;  Watts  v. 
Lindsey,  7  Wheat.  158,  5  L.  Ed.  423; 
Perkins  v.  Ramsey,  5  Wheat.  269,  5  L. 
Ed.  84;  Garnett  v.  Jenkins,  8  Pet.  75,  8 
L.  Ed.  871;  Finley  v.  Williams,  9  Cranch 
164,  3  L.  Ed.  691;  McDowell  v.  Peyton, 
10  Wheat.  454,  6  L-  Ed.  364;  Taylor  v. 
Owing,    11    Wheat.    226,    6    L.    Ed.    460. 

50.  Error  in  description. — Shipp  1/. 
Miller,  2  Wheat.   316,  4   L.    Ed.   248. 

51,  General  and  special  description. — 
Matson  v.  Hord,  1  Wheat.  130,  4  L. 
Ed.   53. 

Entries  generally  refer  to  some  promi- 
nent, notorious,  natural  object,  and  then 
to  some  particular  object  exactly  de- 
scribing it;  the  first  of  these  is  denomi- 
nated the  general  or  descriptive  call,  and 
the  last,  the  particular  or  locative  call  of 
the  entry.  Reasonable  certainty  is  re- 
quired in  both;  if  the  descriptive  call  will 
not  inform  a  subsequent  locator  in  what 
neighborhood  he  is  to  search  for  the  land, 
the  entry  is  defective,  unless  the  par- 
ticular objects  is  one  of  sufficient  no- 
toriety. Johnson  v.  Pannel,  2  Wheat.  206, 
4  L.  Ed.  221.  See- also,  McDowell  v. 
Peyton,   10  Wheat.  454,  463,  6  L.   Ed.  364. 

The  general  description  must  be  such 
as  will  enable  a  person  intending  to  lo- 
cate the  adjacent  residuum,  and  using 
reasonable  care  and  diligence,  to  find  the 
object  mentioned  in  that  particular  place, 
and  avoid  the  land  already  located;  if  the 
description  will  fit  another  place  better, 
or  equally  well,  it  is  defective.  Matson 
<•.  Hord,  1  Wheat.  130,  4  L.  Ed.  53;  "Mc- 
Dowell V.  Peyton,  10  Wheat.  454,  463, 
G   L.    Ed.   364. 

The  special  description,  or,  in  the  tech- 
nical language  of  the  country,  the  loca- 
tive calls  of  the  entry,  must  be  such  as 
to  ascertain  and  identify  the  land.  Mc- 
Dowell V.  Peyton,  10  Wheat.  4.')4,  463,  6 
L.   Ed.   364. 

53.  Massie  v.  Watts,  6  Cranch  148,  3 
L.  Ed.  181.  If,  by  any  reasonable  con- 
struction of  an  entry,  it  can  be  supported, 
the  court  will  support  it.  Massie  t'. 
Watts,  6  Cranch  l-js.  3  L.  Ed.  181.  See 
Hunt  V.  Wickliflfe,  2  Pet.  20].  7  L.  Ed. 
397. 
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(cc)  Necessity  for  Call  for  hnproveuient. — It  is  not  essential  to  the  dignity 
of  an  entry  upon  a  pre-emption  warrant,  that  the  entry  should,  in  terms,  call  for 
the  improvement,  although  it  must  in  fact  include  such  improvement.^^ 

(dd)  Construction  of  Description. — In  giving  a  construction  to  an  entry,  the 
intention  of  the  locator  is  to  be  chiefly  regarded,  the  same  as  the  intention  of  the 
parties  in  giving  a  construction  to  a  contract;  if  a  call  be  impracticable,  it  is 
rejected  as  surplusage,  on  the  ground  that  it  was  made  through  mistake;  but  if 
a  call  be  made  for  a  natural  or  artificial  object,  it  will  always  control  mere  course 
and  distance;  and  where  there  is  no  object  called  for,  to  control  a  rectangular 
figure,  that  form  must  be  given  to  the  survey.''^ 

bb.  Entry  by  Assignee. — If  an  entry  be  made  by  the  assignee  of  a  pre-emption 
right,  it  will  be  good,  although  the  name  of  the  assignor  be  not  mentioned  in  the 
entry,  if  the  entry  refer  to  the  warrant,  and  it  mention  an  improvement;  provided 
the  place  be  described  with  sufficient  certainty  in  other  respects.^ '^ 

cc.  Description  of  Parties. — In  describing  the  parties  for  whom  an  entry  is 
made,  substituting  a  legal  description,  which  cannot  be  misunderstood,  for  the 
more  definite  description  by  the  proper  names  of  the  persons  who  are  the  heirs, 
is  not  of  such  substantial  importance  as  to  vitiate  the  transaction.*'- 

(b)  Quantity  of  Land  and  Number  of  Entries. — It  has  been  a  settled  prin- 
ciple in  Kentucky,  that  surplus  land  does  not  vitiate  an  entry.^^ 

(c)  Entry  in  Name  of  Deceased. — The  plaintiff's  entry  of  land  in  Ohio  was 
made  in  the  name  of  a  person  who  was  dead  at  the  time  of  the  entry.  This  en- 
try is  a  nullity  in  the  state  of  Ohio.'''^ 

(3)  Purchase  and  Sale  of  Entry  Rights. — The  act  of  North  Carolina  of  1783, 
eh.  2,  did  not  prohibit  the  purchase  of  rights  accjuired  by  others  by  entries.^" 

(4)  Uniting  Several  Entries. — The  uniting  of  several  entries  in  one  survey  and 
patent  was  not  prohibited  by  the  act  of  North  Carolina,  1783,  ch.  2,  and  such 
union  of  entries  is  allowed  by  the  act  of  1784,  ch.  19.'^'^ 

(5)  Abandonment  of  Location  or  IVithdrazi'al  of  Entry. — Where  a  settler 
abandons  one  location  of  land  in  Texas  and  adopts  another,  the  new  certificate 
and  location  operated  as  an  abandonment  of  the  first,  and  the  land  became  pub- 
lic land  again,  subject  to  location  by  other  parties. '^^ 

(6)  Revival  of  Void  Location. — \Miere  a  prior  location  is  absolutely  void  at 
its  inception,  it  could  not  be  revived  by  the  subsequent  failure  of  a  locator  to 
comply  with  the  act  of  1871.  Such  failure  enured  to  the  benefit  of  the  state 
alone."^^ 

(7)  Locator s  Claim. — The  claim  of  a  "locator"  is  peculiar  to  Kentucky,  and 

59.  Necessity  for  call  for  improvement.  ferent  entries,  amounting  in  the  whole  to 
— Finley  v.  Williams,  9  Cranch  164,  3  h-  more  than  5,000  acres.  Polk  v.  Wendall, 
Ed.   691.  9   Cranch   87,   3    L.    Ed.    665. 

60.  Construction  of  description. —  65.  Entry  in  name  of  deceased. — Mc- 
Holmes  z'    Trout.  7  Pet.   171,  8  L.   Ed.  647.        Donald    v.    Smalley,    6    Pet.    261,    8    L.    Ed. 

Surplusage     rejected.— Taylor     v.      Wal-  391;    Gait    v.    Galloway,    4    Pet.    332,    7    L. 

ton,  1  Wheat.  141,   L.  Ed.  56.  Ed.    876,   reaffirmed. 

Rejection     of    false     calls. — Perkins      v.  66.    Purchase   of   entry   rights. — Polk  v. 

Ramscv,  5  Wheat.  269,  270,  5  L.  Ed.  84.  Wendall,   9    Cranch    87,    3    L.    Ed     665. 

61.  Entry  by  assignee, — Simms  v.  67.  Uniting  entries. — Polk  v.  Wendall, 
Guthrie,   9   Cranch   19.   3    L.    Ed.   642.  9    Cranch   87,   3    L.    Ed.    665. 

62.  Description  of  parties. — An  entry  68.  Abandonment  of  location  or  with- 
was  made  in  the  land  office  of  Kentucky,  drawal  of  entry. — Miller  v.  Texas,  etc., 
of  1,000  acres,  in  the  name  of  "John  R.  Co.,  132  U.  S.  662,  676,  33  L.  Ed.  487. 
Floyd's  heirs,"  without  naming  the  per-  The  locator  may  withdraw  a  part  of 
sons  who  were  the  heirs.  The  validity  of  his  entry  but  when  a  part  of  a  warrant  is 
the  entry  was  sustained.  Hunt  v.  Wick-  withdrawn,  the  rules  of  the  land  office 
liffe,  2  Pet.  201,  7   L.   Ed.   397.  require  a  memorandum   on  the  margin   of 

63.  Quantity  of  land  and  number  of  en-  the  record,  of  the  original  entry,  showing 
tries. — Holmes  f.  Trout,  7  Pet.  171,  8  L.  what  part  of  it  is  withdrawn.  Holmes  v. 
Ed.   647.  Trout,  7   Pet.   171,  8   L.   Ed.   647. 

The    act    of   North    Carolina    (1783,    ch.  70.    Revival  of  void  location. — Miller  v. 

2"),    opening   the    land    office,   did   not   pro-       Texas,  etc.,   R.   Co.,  132  U,  S,   662,  682,  33 
liibit    a    person    from    making    several    dif-       L.    Ed.   487. 
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lias  been  universally  understood  by  tbe  people  of  the  country  to  signify  that  com- 
pensation, of  a  portion  of  the  land  located,  agieed  to  be  given  by  the  owner  of 
the  warrant,  to  the  locator  of  it,  for  his  services."  ^ 

g.  Survey — (1)  Necessity  for  Survey,  Time  for  Making  and  Return  Thereof. 
— Necessity  for. — See  post,  "Forfeiture  or  Abandonment,"  II,  A,  2,  1.  The 
return  of  tlie  survey  into  the  office  is  the  only  legal  identification  of  the  land  on 
wliich  the  right  of  the  individual  attaches." ^  The  practice  has  always  been  to 
require  the  surveys  of  public  lands  alienated  to  be  returned  to  the  land  office.'''^ 

(2)  Sitfficicncy  and  l^alidity  of  Survey. — The  act  of  Virginia  of  1748,  §  6, 
entitled,  "an  act  directing  the  duty  of  surveyors  of  lands,"  was  held  merely  di- 
rectory to  the  officer,  and  does  not  make  the  validity  of  the  survey  depend  upon 
his  conforming  to  its  requisitions.''"^  A  survey  not  actually  made  in  the  field,  but 
copied  horn  the  field-notes  of  a  prior  survey  on  file  in  the  surveyor's  office,  is 
not  such  a  survey  as  is  contemplated  by  the  act  of  the  legislature ;  and  such  ?. 
survey  does  not  entitle  the  proposed  purchaser  to  a  deed  to  the  land.'^s  A  locator 
may  survey  his  entry  in  one  or  more  surveys."'^ 

The  survey  must  conform  to  the  entry  and  a  survey  will  not  be  held  valid 
where  tlie  entry  calls  for  land  at  one  place  and  the  survey  is  laid  at  another. ^"^ 

Division  of  County. — An  entry  of  land  in  a  county  which  is  afterwards  di- 
vided, does  not,  after  the  division,  authorize  a  survey  in  the  original  county,  if 
the  land  falls  within  the  new  county. ^^ 

Survey  beyond  Limits  of  District. — Under  the  decisions  of  the  courts  of 
Texas,  a  survey  made  of  land  beyond  the  limits  of  the  surveyor's  district,  al- 


71.  Locator's  claim. — Hollingsworth  v. 
Barbour,   4   Pet.   466,   7   L.   Ed.   922. 

72.  Survey. — Russell  v.  Transylvania 
University,  1   Wheat.   432,  4   L.   Ed.   129. 

By  the  construction  of  the  act  of  Ken- 
tucky of  1797,  granting  further  time  for 
making  surveys,  with  a  proviso  allowing 
to  infants,  etc.,  three  years  after  their 
several  disabilities  are  removed  to  com- 
plete surveys  on  their  entries,  it  any  one 
or  more  of  the  joint  owners  be  under  the 
<lisability  of  infancy,  etc.,  it  brings  the 
€ntry  within  the  saving  of  the  proviso,  as 
to  all  of  the  other  owners.  Miller  v.  Mc- 
Intire,  11  Wheat.  44],  6  L.  Ed.  516;  Shipp 
z:   Miller,   2   Wheat.   316,   4   L.   Ed.   248. 

Although  the  statutes  of  limitation  do 
not  apply,  in  terms,  to  courts  of  equity, 
yet  the  period  of  limitation  which  takes 
away  a  right  of  entry,  or  an  action  of 
ejectment,  has  be.en  held,  by  analogy,  to 
"bar  relief  in  equity,  even  where  the  period 
of  limitation  for  a  writ  of  right,  or  other 
real  action,  had  not  expired.  Elmendorf 
V.  Taylor,  10  Wheat.  152,  153,  6  L.  Ed. 
289. 

Tt  is  questioned  whether  the  compact 
of  1789,  between  Virginia  and  Kentucky, 
restrained  the  legislature  of  Kentucky 
from  prolonging  the  time  for  surveying 
one  entry  to  the  prejudice  of  another. 
Miller  V.  Mclntire,  11  Wheat.  441,  6  L. 
Ed.    516. 

75.  Return  of  survey. — It  has  always 
"been  the  rule  that  surveys  should  be  re- 
turned to  the  land  office  in  order  that  it 
might  appear  by  the  records  of  tliat  office 
what  lands  were  alienated  and  what  not. 
A  survey  is  to  be  regarded  as  abandoned 
U  S  Enc— 3 


unless  returned  in  a  reasonable  time.  Pax- 
ton  V.  Griswold,  122  U.  S.  441,  447,  448, 
30    L.    Ed.    1143. 

77.  Sufficiency  and  validity  of  survey. — 

Craig  V.  Radford,  3  Wheat.  594,  4  L.  Ed. 
467. 

78.  Survey    copied    from    field    notes. — 

Telfener  v.  Russ,  162  U.  S.  170,  183,  40  L- 
Ed.    930. 

An  office  survey  constructed  by  merely 
copying  and  adopting  the  field  notes  of 
a  previous  survey  made  on  the  ground  for 
other  parties  by  other  surveyors,  is  not 
sufficient  to  enable  a  purchaser  to  en- 
force an  executor}'^  contract  for  the  sale 
of  public  lands  under  the  act  of  July  14, 
1879,  as  amended  March  11,  1881.  Tel- 
fener z:  Russ,  163  U.  S.   100,  41   L.  Ed.  87. 

79.  One  or  more  surveys. — Holmes  v. 
Trout,  7   Pet.   171,  8  L.   Ed.   647. 

80.  Conformity  to  entry. — Under  the 
following  entry,  "H.  R.  enters  2000  acres 
in  Kentucky,  by  virtue  of  a  warrant  for 
military  services  performed  by  him,  in 
the  last  war,  in  the  fork  of  the  first  fork 
of  Licking,  running  up  each  fork  for 
quantity;"  it  appeared  in  evidence  that  at 
the  first  fork  of  Licking  the  one  fork 
was  known  and  generally  distinguished  by 
the  name  of  the  south  fork  and  the  other 
by  the  name  of  the  main  Licking,  or  the 
P>lue  Lick  fork,  and  that  some  miles 
above  this  place  the  south  fork  again 
forked.  Held,  that  the  entry  could  not 
be  satisfied  with  lands  lying  in  the  first 
fork.  Meredith  v.  Picket,  9  Wheat.  573. 
574,   6    L.    Ed.    163. 

81.  Division'  of  county. — Boardman  v. 
Reed,  G  Pet.  328,  S  L.  Ed.  415. 
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though  invahd  at  the  time,  is  rendered  good  by  the  subsequent  approval  of  the 
proper  county  surveyor.     The  United  States  courts  adopted  the  rule.^^ 

(3)  Effect  of  Including  Surplus. — In  Virginia  a  survey  is  not  void,  because  it 
includes  more  land  than  was  directed  to  be  surveyed  by  the  warrant.^^  And  it 
has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate  an 
entry,  and  a  survey  is  held  valid,  if  made  conformable  to  such  an  entry.^-* 

(4)  Rectangular  Figure. — The  rectangular  figure  is  to  be  preserved,  if  pos- 
sible.^^ 

(5)  Who  May  Make  Plat  and  Certificate. — It  is  not  necessary,  that  the  deputy 
surveyor  who  made  the  survey  should  make  out  the  plat  and  certify  it.  It  may 
be  done  from  his  notes  by  the  principal  surveyor .^^ 

(6)  Recordation. — The  land  law  of  Virginia  directs  that,  within  three  months 
after  a  survey  is  made,  the  surveyor  shall  enter  the  plat  and  certificate  thereof  in 
a  book,  well  bound,  to  be  provided  by  the  court  of  his  county,  at  the  county 
charge;  after  prescribing  this,  among  other  duties,  the  law  proceeds  to  enact  that 
any  surveyor  failing  in  the  duties  aforesaid,  shall  be  liable  to  be  indicted ;  the  law, 
however,  does  not  declare  that  the  validity  of  such  survey  shall  depend,  in  any 
degree,  on  its  being  recorded. ^^  In  Kentucky,  a  survey  must  be  presumed  to  be 
recorded,  at  the  expiration  of  three  months  from  its  date,  and  an  entry  depend- 
ent on  it  is  entitled  to  all  the  notoriety  of  the  survey,  as  a  matter  of  record.^^ 

(7)  Correction  of  Survey. — Doubtless  the  official  surveyor  may  correct  his 
survey  while  the  warrant  remains  in  his  hands,  but  his  control  over  it  ceases 
after  his  return  has  been  made  to  the  land  office.^^  By  the  decisions  of  the 
courts  of  Tennessee,  the  validity  of  surveys  does  not  depend  on  the  will  or  di- 
rections of  claimants ;  and  though  the  mistakes  of  surveyors  may  be  corrected, 
they  cannot  be  corrected  so  as  to  injure  a  subsequent  adjoining  enterer.^" 

(8)  Block  Surveys. — In  Pennsylvania  surveys  constituting  a  block  are  not  to 
be  treated  as  separate  and  individual  surveys ;  nor  can  each  tract  be  located  in- 
dependently of  the  rest,  by  its  own  individual  lines  or  calls  or  courses  and  dis- 
tances ;  but  such  surveys  are  to  be  located  together  as  a  block  or  one  large  tract. 
If  lines  and  corners  made  for  such  a  block  of  surveys  can  be  found  upon  the 
ground,  this  fixes  the  location  of  the  block,  even  to  the  disregard  of  the  call  for 
adjoiners.  The  lines  and  corners  found  upon  any  part  of  the  block  of  surveys 
belong  to  each  and  every  tract  of  the  block,  as  much  as  they  do  to  the  particular 
tract  which  they  adjoin. ^^ 

82.  Survey  beyond  limits  of  district. —  of  the  land  law  of  Virginia,  which  re- 
Doswell  V.  De  La  Lanza,  20  How.  29,  15  quires  every  survey  to  be  recorded  within 
L    Ed.   824.  two    months    after    it    is    made,    is    merely 

83.  Effect    of     including     surplus — Vir-  directory    to    the    surveyor;    and    his    neg- 

ginia    rule. Taylor    v.    Brown,    5    Cranch  lect   to   record    it   does    not   invalidate   the 

234,   3    L.    Ed.    88.  survey.      Taylor   v.   Brown,   5   Cranch  234, 

84.  Kentucky   rule. — Holmes    v.    Trout,  3  L.  Ed.  88. 

7    Pet.    171,    8    L-    Ed.    647.  The   surveyor  undoubtedly  neglects   his 

85.  Rectangular  figure. — Massie  v.  duty,  if  he  fails  to  record  the  plat  and 
Watts,  6  Cranch  148,  3  L.  Ed.  181;  Bodley  certificate  of  survey,  and  is  punishable 
V    Taylor,  5   Cranch   191,   3   L.    Ed.  75.  for   this    neglect;   but   the   validity   of   the 

When    a    given    quantity    of    land    is    to  survey,   or   of  the   patent,   is  in   no   degree 

be   laid   ofl   on   a   given   base,   it   must    be  afifected  by  it.     Stringer  v.  Young,  3  Pet. 

included    within    four     lines      forming      a  320,  338.  7   L.   Ed.  693;   Taylor  v.   Brown, 

square,   as    nearly   as    may   be,   unless    the  5  Cranch  234,  3   L.   Ed.  88. 
form   be    repugnant   to   the   entry.    Massie  gS.       Presumption       of       recordation. — 

V.    Watts,    6    Cranch    148,    3    L.    Ed.    181;  Elmendorf    v.    Taylor,    10    Wheat.    153,   6 

Peyton  v.   Stith,   5   Pet.   485,  8  L.   Ed.  200;  l.    gj.    289. 
Shipp  V.   Miller,   2   Wheat.    316,   4    L.    Ed.  gg    Correction  of  survey.— Improvement 

248.  ,         ,  ,  -c  Co.   V.    Munson,    14    Wall.    443,    447,    20    L. 

86.  Who  may  make  plat  and  certificate.       gj     ^^^ 

Taylor    v.    Brown,    5    Cranch    234,    3    L.  ^^       ^^^^^^     ^^      correction.-Blunt      v. 

87.  Recordation.-Stringer   v.   Young,   3       Smith,  7  Wheat.  248,  5  L.   Ed.  446. 

Pet    ".■■'0    7   I      Kd    693  91-    Block  surveys. — Clement  v.   Packer, 

Statute    me'rely    directory.— That    clause       125  U.   S-   309,  327,  31  L-   Ed.  721. 
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(9)  Second  Survey. — The  law  is  well  settled  in  Pennsylvania  that  a  warrant, 
where  it  appears  that  a  survey  has  been  ordered  upon  it  and  made,  returned,  and 
accepted,  is  functus  officio,  and  that  no  title  under  a  second  survey  can  be  made 
unless  such  second  survey  was  ordered  by  the  board  of  property. ^^ 

(10)  Deputy  Surveyor. — A  survey  made  by  the  deputy  surveyor  is,  in  law,  to 
be  considered  as  made  by  the  principal  surveyor. ^^  The  chief  surveyor  appoints 
deputies  at  his  will,  and  no  mode  of  appointment  is  prescribed  ;  the  survey  made 
by  his  deputy  is  examined  and  adopted  by  himself,  and  is  certified  by  himself,  to 
the  register  of  the  land  office ;  he  recognizes  the  actual  surveyor  as  his  deputy  in 
that  particular  transaction,  but  this,  if  it  be  unusual  or  irregular,  cannot  affect 
the  grant. ^^ 

h.  Payment  of  Purchase  Money — (1)  In  General. — Texas. — Under  the  laws 
of  Texas,  payment  of  the  purchase  price  was  a  condition  precedent  and  if  the 
price  was  not  paid  within  sixty  days  after  the  return  to  the  general  land  office 
of  a  map  of  the  land  desired  and  the  field  notes  of  its  survey,  the  applicant  for- 
feited all  right  to  the  land  and  was  not  thereafter  allowed  to  purchase  it.^^ 

(2)  Rescinding  Contract  for  Failure  of  Payment. — The  right  to  rescind  the 
contract  on  the  part  of  the  state,  upon  the  failure  of  the  purchaser  to  pay  as  he 
had  agreed,  resided  in  the  state  at  common  law.^^ 

i.    Patent  or  Grant — (1)    In  General. — A  grant  is  a  contract  executed. ^'^ 

(2)  Description  of  Boundaries — Calls — (a)  In  General. — A  description  which, 
will  identify  the  land  is  all  that  is  necessary  to  the  validity  of  a  grant. ^^  j^  j^ 
essential  to  the  validity  of  a  grant  that  the  thing  granted  should  be  so  described 
as  to  be  capable  of  being  distinguished  from  other  things  of  the  same  kind;  but 
it  is  not  necessary  that  the  grant  itself  should  contain  such  a  description,  as, 
without  the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what  is  conveyed. '^^ 
The  entire  description  of  the  patent  must  be  taken,  and  the  identity  of  the  land 
ascertained  by  a  reasonable  construction  of  the  language  used :  if  there  be  a 
repugnant  call,  which  by  the  other  calls  of  the  patent  clearly  appears  to  have 
been  made  through  mistake,  that  does  not  make  void  the  patent ;  but  if  the  land 
granted  be  so  inaccurately  described  as  to  render  its  identity  wholly  uncer- 
tain, it  is  admitted,  that  the  grant  is  void.^  That  certain  calls  in  a  patent  may  be 
explained,  or  controlled  by  other  calls,   is  well  settled. ^     Natural  objects,  called  for 

92.     Second    survey. — Improvement    Co.  93.    Deputy  surveyor. — Craig  v.  Radford 

V.    Munson,    14   Wall.    442,    446,    20    L.    Ed.        3   Wheat.    594,   4   L.    Ed.    467. 

867.                      .    ,    ,       ,    ,             r    Ti            1  ^^-    Appointment    of    deputy.— Stringer 

By    the    settled    land    laws    of    Pennsyl-  .^.   Young,  3  Pet.  320,  7   L    Ed    693 

vania    no   title    can    exist   under   a    second  ^^     Payment  of  purchase  money.-Tel- 

survey,  unless  such  survey  have  been  or-  ^^^^^         ^^^^          ^                           > 

dered    by    the    board    of    property        Im-  ^^              ^^,^'^^^                     ^^^         •         .^ 

proyement    Co.   v.    Munson,   14   Wall.   442,  ^^^^  gg   ^    ^^    ^^^ 

20     L.     Ed.    867.  ftr.       T3  •     J-  .  f  r    •, 

A   second    survey  without   an   order  for  96.    Rescmdmg  contracts   for  failure  of 

it  amounts  to  nothing,  as  it  is  merely  an  payment.— Waggoner  v.    Hack,   188    U.    S. 

unofficial  act,  which  cannot  give  the  war-  ^'^•''  ^^^'  •*'^  L.   Ed.  609. 

rantee  any  rights  either  against  the  state  97.     Patent    or    grant — In    general. — See 

or   any   other   claimant   of   the   tract.      Im-  post,  "In  General,"  11,  15,  3,  d,  (4),  (b),  aa. 

provement   Co.   v.    Munson,   14   Wall.   442,  98.    Description   of  boundaries — Calls. — 

447,  20  L.   Ed.  867.  McArthur  v.   Browdcr,  4  Wheat.  488,  4   L. 

The    mere    fact    that    a    second    survey  Ed.  622;   Blake  v.  Doherty,  5  Wheat.  359, 

was    made    is    not   evidence,    even    after    a  360,  5   L.   Ed.  105. 

long  time,  as  against  another  confessedly  99.    Blake  v.   Doherty,   5  Wheat.   359,   5 

first,      that      an      order      for     the     second  L.    Ed.    105. 

was  made  by  the  board  of  property,  and  1.  Description  held  sufficient. — Board- 
that  the  order  has  been  lost.  And  al-  man  v.  Reed,  6  Pet.  328,  8  L.  Ed.  415: 
though  the  loss  of  such  an  order  may  be  Blake  v.  Doherty,  5  Wheat.  359,  5  L.  Ed. 
presumed    after   a    lapse    of   time,    yet    the  105. 

presumption  can  be  made  only  where  the  2.    Explanation    of    calls. — Boardman    v. 

order   is   shown   by   some   kind   of   compe-  Reed,   6    Pet.    328,   8   L.    Ed.    415;    Stringer 

tent    proof    to    have    once    existed.       Im-  7'.  Yonng,  3  Pet.  320,  7  E.   Ed.  693;   Blake 

provement  Co.  v.  Munson,  14  Wall.  442,20  v.    Doherty,    5   Wheat.    359,    362,   5    L.    Ed. 

L.   Ed.   867.  105. 
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ill  a  grant,  may  be  proved  by  testimony,  not  found  in  the  grant,  but  consistent 
with  it.'''  Patents  describing  the  exterior  boundaries  of  the  tract  and  inchiding 
within  said  bounds  other  claims,  but  exckiding  such  claims  in  the  calculation  of 
the  plat,  with  appurtenances,  etc.,  have  been  held  valid  as  to  the  land  not  so  ex- 
cluded.'* 

(b)  Inclusive  Grants. — In  the  latter  part  of  the  eighteenth  century  it  was  a 
common  practice  for  the  state  of  Virginia  to  make  grants  of  large  tracts  of  lands 
in  the  then  unoccupied  portions  of  the  state  now  included  in  the  state  of  West 
\'irginia,  the  boundaries  of  which  grants  were  often  conflicting  and  overlapping. 
Hence  arose,  under  authority  of  the  statutes,  a  form  of  patent  known  as  an 
"inclusive"  grant.  So  the  exact  tract  of  land  which  any  of  these  patentees  actu- 
ally acquired  could  only  be  determined  after  surveys,  and  a  comparison  of  the 
dates  of  the  entries,  surveys  and  patents.'' 

(3)  Issuance  and  Recordation — (a)  Mandamus  to  Compel  Issuance. — It  has 
been  questioned  whether  or  not  a  mandamus  can  be  issued  against  the  secretary 
of  the  land  office,  commanding  him  to  prepare  and  deliver  patents  in  favor  of  a 
warrantee  of  a  tract  of  land.^' 

(b)  Recordation. — By  the  laws  of  Georgia,  all  public  grants  are  re(|uired  to 
be  recorded  in  the  proper  state  department.' 

(4)  Validity  of  Patent — (a)  In  General. — A  patent  is  void  at  law  if  the  state 
had  no  title,  or  if  the  officer  who  issued  the  patent  had  no  authority  so  to  do.^ 
In  North  Carolina,  the  want  of  an  entry  nullifies  a  patent. =^ 

The  misnomer  of  a  county,  in  a  patent  for  land,  will  not  annul  the  patent; 


3.  Natural  objects.— Blake  v.  Doherty, 
5  Wheat.  359,  5  L.   Ed.  105. 

4.  Exclusion  of  other  claims. — A  pat- 
ent was  issued  by  the  governor  of  Ken- 
tucky, for  a  tract  of  land  containing  1850 
acres,  by  survey,  etc.,  describing  the 
boundaries;  the  patent  described  the  ex- 
terior lines  of  the  whole  tract,  after 
which  the  following  words  were  used, 
''including  within  the  said  bounds  523 
acres  entered  for  John  Preston,  425  acres 
for  William  Garrard — both  claims  have 
been  excluded  in  the  calculation  of  the 
plat,  with  its  appurtenances,"  etc.  Patents 
of  this  description  are  not  unfrequent  in 
Kentucky;  they  have  always  been  held 
valid,  so  far  as  respected  the  land  not 
excluded,  but  to  pass  no  legal  title  to  the 
land  excluded  from  the  grant.  The  words 
manifest  an  intent  to  except  the  lands  of 
Preston  and  Garrard  from  the  patent; 
the  government  did  not  mean  to  convey 
to  the  patentee  lands  belonging  to 
others,  by  a  grant  which  recognizes  the 
title  of  these  others.  If  the  court  en- 
tertained any  doubt  on  this  subject,  those 
doubts  would  be  removed,  by  the  con- 
struction which  it  is  understood  has  been 
put  on  this  patent  by  the  courts  of  the 
state  of  Kentucky.  Scott  v.  Ratiififc,  5 
Pet.   81,   8   L.    Ed.   54. 

5.  Inclusive  grants. — Earns  worth  v. 
DufTncr,  142  U.  S.  4.3,  52,  35  L.  Ed.  931; 
Scott  V.  Ratliffe,  5  Pet.  81,  8  L.  Ed.  54; 
Armstrong  v.  Morrill,  14  Wall.  120,  20 
L.  Ed.  765;  Halsted  v.  Buster,  140  U.  S. 
273,   35   L.   Ed.   484. 

"Grants  of  this  character  have  been  be- 
fore this  court  as  well  as  the  highest 
courts  of  Virginia.  West  Virginia  and 
Kentucky,  their  validity  sustained  by  each 


of  those  courts,  and  the  construction  to 
be  given  to  them  adjudged  to  be,  that  no 
title  or  right  passes  to  the  patentee  to 
any  surveyed  lands  thus  reserved  within 
the  limits  of  the  exterior  boundaries. 
Scott  V.  Ratliffe.  5  Pet.  81,  8  L.  Ed.  54; 
Armstrong  v.  Morrill,  14  Wall.  120.  20 
L.  Ed.  765;  Hopkins  v.  Ward,  6  Munf. 
(Va.)  38;  Nichols  v.  Covey,  4  Rand.  (Va.) 
365;  Trotter  v.  Newton,  30  Gratt.  (Va.) 
582;  Patrick  v.  Dryden,  10  W.  Va.  387; 
Bryan  v.  Willard,  21  W.  Va.  65;  Madison 
V.  Owens,  6  Litt.  Sel.  Gas.  (Ky.)  281." 
Halsted  v.  Buster,  140  U.  S.  273,  274,  35 
L.    Ed.  484. 

Under  the  act  of  Virginia,  of  June  2d, 
1788,  authorizing  the  governor  to  issue 
grants  with  reservation  of  claims  to  lands 
included  within  surveys  then  made,  the 
reservation  in  patents  granted  under  the 
act  excludes  from  the  operation  of  the 
patent  all  lands  held  by  prior  claimants  at 
the  date  of  the  survey,  within  the  exterior 
boundary  of  the  patent,  whether  the  title 
was  only  inchoate  or  had  been  per- 
fected by  grants.  Armstrong  v.  Morrill, 
14  Wall.  120,  '20  L.  Ed.  765;  Scott  v.  Rat- 
lifife.    5    Pet.    81,   86,   8    L.    Ed.    54. 

6.  Mandamus  to  compel  issuance. — 
Commonwealth  v.  Coxe,  4  Dall.  170,  1  L. 
Ed.  786.  See  the  title  MANDAMUS,  vol. 
8,  p.  1. 

7.  Recordation. — Patterson  v.  Winn,  5 
Pet.   233,   8    E.    Ed.    108. 

8.  Validity  of  patent — Want  of  au- 
thority.—Polk  V.  Wendall,  9  Cranch  87, 
3   L.   Ed.   665. 

9.  Want  of  entry,— Polk  v.  Wendall,  9 
Cranch,  87,  3  L.  Ed.  665.  See  ante,  "Ne- 
cessity for   Entry,"   II,  A,   2,  f,   (1).       _ 
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il   will  admit  of  explanation,  and  if  explanation  can  be  received,  the  patent  on 
which   the  misnomer   is    found   is   not   absolutely   void.^^ 

(b)  Grants  Valid  as  to  Part. — A  grant  may  be  good  for  part  of  the  land 
granted,  and  bad  as  to  other  parts  of  the  same.^^  In  the  nature  of  things,  there 
is  no  reason  why  a  grant  of  the  land  should  not  be  good  for  land  which  it  might 
lawfully  pass,  and  void  as  to  that  part  of  the  tract  for  the  granting  of  which 
the  office  had  not  been  open.  It  is  every  day's  practice  to  make  grants  for  lands 
which  have  in  part  been  granted  to  others,  and  it  has  never  been  suggested  that 
the  whole  grant  is  void  because  a  part  of  the  land  was  not  granlable.^-  There 
are  cases  where  grants  and  securities  made  contrary  to  the  prohibitions  of  a 
statute,  in  part,  are,  upon  the  true  construction  of  the  intent  of  the  statute,  void 
in  toto;  but  it  is  very  different,  in  cases  standing  merely  on  the  common  law ;  and, 
therefore,  at  the  common  law,  in  order  to  make  a  grant  void,  in  toto,  for  fraud 
or  covin,  the  fraud  or  covin  raust  infect  the  whole  transaction,  or  be  so  mixed 
up  in  it  as  not  to  be  capable  of  a  distinct  and  separate  consideration. ^^ 

(c)  Obliteration  of  Consideration  as  Ai'oiding  Patent. — In  a  patent,  the  ob- 
literation of  the  consideration  does  not  make  void  the  grant. ^^ 

(5)  Operation  and  Effect. — It  is  the  grant  wdiich  passes  the  legal  title  to  the 
land.^^  A  grant,  when  issued,  conveys  an  estate  in  fee  simple  to  the  grantee, 
clothed  with  all  the  solemnities  which  law^  can  bestow. ^*^ 

(6)  Conclusiveness  of  Patent. — A  patent  jui^tifies  a  presumption  that  all  the 
previous  rec|uisites  of  the  law  have  been  complied  wnth.^"  In  most  states  a  court 
of  law  will  not  look  beyond  the  patent,  but  a  court  of  equity  will  when  the  eq- 
viities   of   the   case   demand   it.^^      Numerous  cases   are   found   in   the   courts  of 


10.  Misnomer  of  county. — Stringer  v. 
Young.   :;    Pet.   3:20,   7   L.    Ed.    693. 

11.  Grants  valid  as  to  part. — Winn  v. 
Patterson,  9  Pet.  663,  9  L.  Ed.  266;  Pat- 
terson V.  Jenks,  2  Pet.  216,  235,  7  L.  Ed. 
402. 

12.  Patterson  v.  Jenks,  2  Pet.  216,  7  L. 
Ed.    402. 

According  to  the  principles  settled  by 
the  supreme  court,  in  numerous  cases 
arising  on  grants  by  North  Carolina  and 
Georgia,  extending  partly  over  the  In- 
dian boundary,  the  grant  is  good  so  far 
as  it  interfered  with  no  prior  right  of 
others,  as  to  whatever  land  was  within 
tin  line  established  between  the  state  and 
the  Indian  territory.  Mitchel  v.  United 
States,  15  Pet.  52,  10  L.  Ed.  658;  Danforth 
V.  Wear,  9  Wheat.  673,  6  L.  Ed.  188; 
Patterson  v.  Jenks,  2  Pet.  216,  7  L.  Ed. 
402;  Winn  v.  Patterson,  9  Pet.  063,  9  L. 
Ed.  266;  Mitchel  v.  United  States,  9  Pet. 
711,    733,    9    L.    Ed.    283. 

13.  Statutory  and  common-law  differ- 
ences.— Winn  V.  Patterson,  9  Pet.  Wul,  9 
L.    Ed.    266. 

.  14.  Obliteration  of  consideration  as 
avoiding  patent.— Polk  v.  Wendall,  9 
Crancii   87,   3   L.   Ed.   665. 

15.  Operation  and  effect. — Colson  v. 
Lewis,  2  Wheat.  377,  379,  4  L.  Ed.  266. 
See  Green  v.  Watkins,  7  Wheat.  27,  28, 
31,    5    L.    Ed.    388. 

Kentucky. — In  Kentucky,  a  patent  is 
the  completion  of  the  legal  title.  Green 
V.   Liter,   8   Cranch   229,   3   L.    Ed.   545. 

16.  Estate  in  fee  simple. — Fletcher  v. 
Peck,  6  Cranch  87,  134,  3  L.  Ed.  102. 


17.  Conclusiveness  of  patent. — Polk  v. 
Wendall,   9    Cranch    87,   3    L.    Ed.    665. 

A  grant  raises  a  presumption  that 
every  prerequisite  has  been  performed; 
consequently,  no  negligence  or  omissions 
of  the  officers  of  government  anterior  to 
its  emanation  can  affect  it.  Patterson  v. 
Jenks,  2  Pet.  216,  237,  7  L.  Ed.  402;  Polk 
f.  Wendall,  9  Cranch  87,  3  L.  Ed.  665; 
Polk  V.  Wendell,  5  Wheat.  293,  5  L. 
Ed.    92. 

The  patent  issued  on  a  military  warrant, 
under  the  law  of  Virginia,  is  prima  facie 
evidence  that  every  prerequisite  of  the 
law  was  complied  with.  Bouldin  v.  Mas- 
sie,   7  Wheat.   122,   5   L.   Ed.   414. 

18.  Difference  at  law  and  in  equity. — 
Finley  v.  Williams,  9  Cranch  164,  3  L.  Ed. 
691;  Blunt  c'.  Smith,  7  Wheat.  248,  5  L. 
Ed.    446. 

The  rule  which  prevails  in  Kentucky 
and  Oliio  as  to  land  titles,  is  that,  at  law, 
the  patent  is  the  foundation  of  title,  and 
neither  party  can  bring  his  entry  before 
the  court:  but  a  junior  patentee,  claiming 
under  an  elder  entry,  may,  in  chancery, 
support  his  equitable  title.  McArthur  v. 
Browder,  4  Wheat.  488,  4  L.   Ed.   622. 

In  Virgina,  the  patent  is  the  completion 
of  the  title,  and  establishes  the  perform- 
ance of  every  prerequisite;  no  inquiry  into 
the  regularity  of  those  preliminary  meas- 
ures which  ought  to  precede  it,  is  made, 
in  a  trial  at  law;  no  case  has  shown  that 
it  may  be  impeached  at  law,  unless  it  he 
for  fraud;  not  legal  and  technical,  but  ac- 
tual and  positive  fraud,  in  fact,  com- 
mitted by  the  pcr.son   wlio  obtained  it;  and 
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Kentucky  and  \'irginia,  where  they  have,  by  proceedings  in  equity,  established 
the  junior  patent  to  be  the  title  instead  of  the  elder  patent,  by  an  inquiry  into 
the  priority  of  location  or  some  other  equitable  matter,  or  have  compelled  the 
holder  of  the  title  under  the  patent  to  convey,  in  whole  or  in  part,  to  some 
persons  whose  claim  rested  on  matters  wholly  anterior  to  the  issuing  of  the 
patent. 1^  But  in  Tennessee,  the  courts  of  law,  under  their  construction  of  the 
land  laws  of  North  Carolina,  permit  the  parties  in  an  ejectment  to  go  back 
to  the  original  entry,  and  connect  the  patent  with  it.-*^  This  construction  is  not 
limited  to\  comparison  of  the  date  of  the  entries,  but  admits  of  an  inquiry  into 
their  legal  effect,  as  they  stand  in  relation  to  each  other.- ^  The  statutes  of 
North  Carolina,   which  have  been  construed  to  justify  a  court  of  law   in  con- 


even      this      is      questioned.       Strniger    v. 
Young,  3  Pet.  320,  7  L.   Ed.  693. 

Objections  which  are  probably  over- 
ruled, when  argued  against  a  legal  title,  in 
support  of  an  equity,  dependent  entirely 
on  a  survey  of  land  for  which  a  pa.tent 
has  been  issued,  can  have  no  weight, 
when  urged  against  a  patent  regularly 
issued  in  all  the  forms  of  law.  Stringer 
V.    Young,   3    Pet.    320,   7    L.    Ed.    693. 

Where  the  claim  rests  on  a  patent  from 
the  commonwealth;  the  preliminary  steps 
may  be  investigated  in  chancery,  when  an 
elder  equitable  right  is  asserted;  but  this 
cannot  be  done  at  law.  Boardman  v. 
Reed,   G   Pet.   328,   8   L.   Ed.   415. 

In  an  ejectment  for  land  in  the  state 
of  Virginia,  the  district  court  for  the  west- 
ern district  of  Virginia  instructed  the 
jury,  "that  the  grant  to  the  plaintiffs, 
which  was  given  in  evidence,  was  a  corn- 
plete  appropriation  of  the  land  therein 
described,  and  vested  in  the  patentee  the 
title;  and  that  any  defects  in  the  prelimi- 
nary steps  by  which  it  was  acquired, 
were  cured  by  the  grant."  There  can  be 
no  doubt  of  the  correctness  of  this  \n- 
struction;  the  federal  supreme  court  have 
repeatedly  decided,  that  no  facts  behind 
the  patent  can  be  investigated.  A  court 
of  law  has  concurrent  jurisdiction  with  a 
court  of  equity  in  matters  of  fraud;  but 
the  defect  of  an  entry  or  survey  cannot 
be  taken  advantage  of  at  law;  the  patent 
appropriates  the  land,  and  gives  the  le- 
oal  title  to  the  patentee.  Boardman  v. 
Reed,   6   Pet.   328,   8   L-    Ed.   415. 

If  the  grant  appropriates  the  land,  it  is 
only  necessary  for  the  person  who  claims 
under  it  to  identify  the  land  called  for; 
whether  the  entry  was  made  in  legal 
form,  or  the  survey  was  executed  agree- 
able to  the  calls  of  the  entry,  are  not 
matters  which  can  be  examined  at  law. 
When,  from  the  evidence,  the  existence 
of  a  certain  fact  may  be  doubtful,  either 
from  want  of  certainty  in  the  proof,  or 
by  reason  of  conflicting  evidence,  a  court 
may  be  called  upon  to  give  instructions 
in  reference  to  supposable  facts;  but  this 
a  court  is  never  bound  to  do,  where  the 
facts  are  clear  and  uncontradicted.  Board- 
man  V.  Reed,  6  Pet.  328,  8  L.   Ed.  415. 

An  entry  is  considered  as  a  record,  of 
which  a  subsequent  locator  may  have  no- 
tice, and,  therefore,  must  be  presumed  to 


have  it;  consequently,  although  he  may 
obtain  the  first  patent,  he  is  liable,  in 
equity,  to  the  rules  which  apply  to  a  sub- 
sequent purchaser,  with  notice  of  a  prior 
equitable  right.  This  certainly  brings  the 
validity  of  the  entries  before  the  court, 
but  it  also  brings  with  that  question  every 
other  which  defeats  the  equity  of  the 
plaintifif.  Bodley  v.  Taylor,  5  Cranch  191, 
223,   3    L.    Ed.   75. 

A  patent  appropriates  the  land  called 
for,  and  is  conclusive  against  rights  sub- 
sequently acquired;  but  when  an  equitable 
right,  which  originated  before  the  date 
of  the  patent,  whether  by  the  first  entry 
or  otherwise,  is  asserted,  it  may  be  ex- 
amined. A  patent  for  land,  under  the 
Virginia  land  law,  as  modified  by  usage 
and  judicial  construction  in  Kentucky  and 
Ohio,  conveys  the  legal  title,  but  leaves 
all  equities  open.  Brush  v.  Ware,  15  Pet. 
93,  10   L.   Ed.   672. 

In  Ohio  and  Kentucky,  this  question 
has  been  long  judicially  settled;  and  the 
federal  court,  following  the  decisions  of 
those  states,  have  also  decided  it.  Bod- 
ley V.  Taylor,  5  Cranch  191,  196,  3  L.  Ed. 
75;  Polk  V.  Wendall,  9  Cranch  87,  93,  3 
L.  Ed.  665;  Polk  v.  Wendell,  5  Wheat. 
293,  5  L.  Ed.  92;  Miller  v.  Kerr,  7  Wheat. 
1.  5  L.  Ed.  381;  Hoofnagle  v.  Anderson, 
7  Wheat.  212,  5  L.  Ed.  437;  Brush  i>. 
Ware,   15  Pet.   93,   10  L.  Ed.   672. 

19.  Rule  in  Virginia  and  Kentucky. — 
Johnson  v.  Towsley,  13  Wall.  72,  85, 
20  L.  Ed.  485;  Bodley  v.  Taylor,  5  Cranch 
191,   221,   3    L.    Ed.    75. 

Pennsylvania. — "There  is  also  a  similar 
course  of  adjudication  in  the  state  of 
^Pennsylvania,  and  we  doubt  not  cases  may 
be  found  in  other  states.  Several  of  the 
Kentuck}-^  cases  have  come  to  this  court, 
where  the  principle  has  been  uniformly 
upheld.  (Finley  v.  Williams,  9  Cranch 
164,  3  L.  Ed.  691;  McArthur  v.  Browder, 
4  Wheat.  488,  4  L.  Ed.  622;  Hunt  z^.  Wick- 
lifife,  2  Pet.  201,  7  L-  Ed.  397;  Green  v. 
Liter,  8  Cranch  229.  3  L.  Ed.  545.)"  John- 
son V.  Towsley,  13  Wall.  72,  85,  20  L.  Ed. 
485. 

20.  Tennessee. — Blunt  7'.  Smith,  7 
Wheat.   248,    5    L.    Ed.    446. 

21.  Admits  of  inquiry  into  legal  effect. 
—Blunt  V.  Smith,  7  Wheat.  248,  5  L.  Ed. 
446. 
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sidcring  the  entry  as  the  commencement  of  title,  are  appHcable  to  mihtary  war- 
rants  as   well    as   other   titles.22 

State  Practice  Followed. — The  supreme  court  of  the  United  States  regards 
those  rules  of  decision,  in  cases  brought  up  from  such  states,  provided  that  in 
so  doing  they  do  not  suffer  the  provisions  of  any  statute  of  the  United  States 
to  be  violated. 23 

Grants  Absolutely  Void. — There  are  cases  in  which  a  grant  is  absolutely 
void ;  as,  where  the  state  has  no  title  to  the  thing  granted,  or  where  the  officer 
had  no  authority  to  issue  the  grant,  etc.  In  such  cases,  the  validity  of  the  grant  is 
necessarily  examinable  at  law.^^ 

(7)  Contest,  Cancellation  or  Impeachment. — Contest. — It  seems  that,  whether 
a  grant  be  absolutely  void  or  voidable  only,  a  junior  grantee  is  not,  by  the  law  of 
Tennessee,  permitted  to  avail  himself  of  its  nullity,  as  against  an  innocent  pur- 
chaser, without  notice. 25 

Cancellation  or  Impeachment. — Where  patents  for  land  were  erroneously 
issued,  it  was  proper  to  cancel,  them.^^  In  general,  the  validity  of  a  patent  for 
lands  can  only  be  impeached  for  causes  anterior  to  its  being  issued,  in  a  court 
of  equity;  but  where  the  grant  is  absolutely  void,  as,  where  the  state  has  no 
title,  or  the  officer  has  no  authority  to  issue  the  grant,  the  validity  of  the  grant 
may  be  contested  at  law. 2"  It  is  well  settled,  however,  that  a  state  can  im- 
peach the  title  thus  conveyed,  only  by  a  bill  in  chancery  to  canc^  or  annul  it, 
either  for  fraud  on  the  part  of  the  grantee,  or  mistake  or  misconstruction  of  the 
law  on  the  part  of  its  officers  in  issuing  the  patent. ^s 

j.  Confirmation  of  Claims — (1)  In  General. — Obtaining  a  warrant  on  a  mil- 
itary right  in  Virginia,  and  locating  it,  gave  to  an  assignee  of  such  right  a  com- 
plete equitable  title,  which  was  confirmed  by  the  compact  between  Pennsylvania 
and   Virginia. 29 

22.  North  Carolina.— Blunt  v.  Smith,  7  L.  Ed.  609,  distinguishing  St.  John  v. 
Wheat.   248,    5    L.    Ed.    446.  Chew,    12    Wheat.    1.53,    163,    6    L.    Ed.    583, 

23.  State    practice     followed. — Ross     v.       as   to   the   last   point. 

Barland,   1   Pet.   6.56,   7  L.    Ed.  302.  A  tract  of  land,  situated  in  that  part  of 

24.  Grants  absolutely  void. — Polk  v.  the  state  of  Pennsylvania,  which,  by  the 
Wendell,   5   Wheat.   293,  _5   L.   Ed.   92.  compact    with    the    state    of    Virginia,    of 

25.  Contest,  cancellation  or  impeach-  1780,  was  acknowledged  to  be  within  the 
ment. — Polk  v.  Wendell,  5  Wheat.  293,  5  former  state,  washeld  under  the  pro- 
L.    Ed.    92.  visions    of    an    act    of    assembly    of    Vir- 

26.  Cancellation — Texas. — Doswell  v.  ginia,  passed  in  1779,  by  which  actual 
De  La  Lanza,  20  How.  29,  15  L.  Ed.  824.       bona  fide  settlers,  prior  to  1778,  were  de- 

27.  Patterson  v.  Winn,  11  Wheat.  380,  clared  to  be  entitled  to  the  land  on 
6  L.   Ed.   500.                        _  which   the    settlement   was    made,    not   ex- 

28.  Mode  of  cancellation. — Chandler  v.  ceeding  four  hundred  acres;  the  settle- 
Calumet,  etc.,  Min.  Co.,  149  U.  S.  79,  93,  ment  was  made  in  1772.  On  this  tract, 
37  L.  Ed.  657,  citing  United  States  v.  in  the  year  1786,  a  survey  was  made,  and 
Hughes,  11  How.  552,  13  L.  Ed.  809;  returned  into  the  land  office  of  Pen'nsyl- 
Hughes  V.  United  States,  4  Wall.  232,  18  vania,  and  a  patent  was  granted  for  the 
L.  Ed.  303;  Moore  v.  Robbins,  96  U.  S.  same;  the  title  set  , up  by  the  defendants 
530,   24   L.    Ed.   848.  in    the    ejectment    was    derived    from    two 

29.  Confirmation  of  claims — In  gen-  land  warrants  from  the  land  office  of 
eral.— Sims  v.  Irvine,  3  Dall.  425,  1  L.  Pennsylvania,  dated  in  1773,  under  which 
Ed.   665.  surveys  were  made  in  1778,  and  on  which 

A  title  to  lands,  which  was  by  Vir-  patents  were  issued  on  the  9th  of  March, 
ginia,  by  compact,  acknowledged  to  be  1782.  The  compact  confirms  private  prop- 
within  Pennsylvania,  derived  under  the  act  crty  and  rights  existing  previous  to  its 
of  the  legislature  of  Virginia,  of  1779,  date,  under  and  founded  on,  and  recog- 
commenced  in  1772,  when  the  settle-  nized  by,  the  laws  of  either  state,  falling 
ment  was  made,  stands  as  a  right,  prior  within  the  other;  preference  being  given 
in  its  commencement  to  that  originating  to  the  elder  or  prior  right;  subject  to  the 
under  a  land  warrant  of  Pennsylvania  of  payment  of  the  purchase  money  required 
1773.  The  question  of  the  title  between  I)y  the  laws  of  the  state  in  which  they 
the  contending  parties  is  not  to  be  de-  might  be,  for  such  lands.  Held,  that  the 
cided  by  the  laws  or  decisions  of  either  title  derived  under  the  Virginia  law  of 
Pennsylvania  or  Virginia,  but  by  the  com-  1779,  and  afterwards  perfected  by  the 
pact  of  1780.     Marlctt  z'.  Silk,  11  Pet.   1,  9  patent    from    Pennsylvania     in    1788     wa^ 
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(2)  Confirmation  under  Divesting  Act  of  ijjg — Pennsylvania. — The  claim- 
ant of  a  proprietary  tenth  or  manor  must  make  title  under  the  divesting  law  of 
1779,  and  show  that  it  was  known  by  the  name  of  such  manor,  and  duly  sur- 
veyed and  returned  into  the  land  ofifice,  prior  to  the  4th  of  July.  1776.-^'^ 

Connecticut  Claimants. — The  act  of  the  9th  of  March,  1796,  declared 
those  Pennsylvania  claimants  who  had  complied  with  the  terms  of  the  con- 
firming law  (while  the  said  law  was  in  existence),  entitled  to  the  benefit  of  the 
same,  and  enacted  that  the  sums  found  due  to  them  should  be  credited  to  them 
in  taking  out  new  warrants,  in  any  part  of  the  state  where  vacant  land  may  be 
found.  Held,  that  the  act  did  not  apply  to  warrants  to  be  located  on  lots  within 
the  city  of  Philadelphia.-^  ^ 

(3)  By  Patent.— See  ante,  "Patent  or  Grant.'"  II,  A.  2,  i. 

k.  Right,  Title  and  Interest — (1)  Prior  to  Patent — (a)  In  General. — h  war- 
rant obtained,  and  duly  located  on  a  special  tract  of  land,  gives  a  complete 
equitable  title ;  one  which  needed  only  a  patent  of  confirmation  to  render  it  a  com- 
plete legal  title.^-  Under  the  well-settled  law  of  Pennsylvania,  a  legal  title  be- 
comes vested  in  a  person  by  his  ownership  of  the  warrant  and  his  payment  of 
the  purchase  money.^^     x\nd  it  is  not  competent  for  the  commonwealth  of  Penn- 


a  valid  title  and  superior  to  that  asserted 
under  the  warrants  of  1773,  and  the  pat- 
ent founded  oil  them,  and  issued  in  1782. 
Marlett  v.  Silk,  11  Pet.  1,  9  L.  Ed.  609. 

Grants  in  Texas  by  the  commissioner, 
who  had  no  authority  to  act  in  that 
capacity  in  the  colony  of  Nashville,  or 
Robertson,  at  their  date,  were  cured  by 
the  act  of  the  Republic  of  Texas  in  1841. 
Davila  v.  Mumford,  24  How.  214,  224,  16 
L.   Ed.  619. 

30.  Confirmatien  under  divesting  act  of 
1779.— Penn  v.  Klvne,  4  Dall.  4U2,  1  L. 
Ed.    884. 

A  survey,  under  a  warrant  of  resurvey, 
is  good  as  an  original  survey,  though  it 
recite  another  which  is  invalid.  Penn  v. 
Klyne,   4   Dall.   403,   1    L.   Ed.   884.. 

31.  Connecticut  claimants. — Common- 
wealth V.  McKissick,  4  Dall.  292,  1  L.  Ed. 
839. 

32.  Right,  title  and  interest  prior  to 
patent. — Sims  v.  Irvine,  3  Dall.  425,  456, 
1  L.  Ed.  665.  See  Brush  v.  Ware,  15  Pet. 
93,    108,    10    L.    Ed.    672. 

The  purchaser  of  d  warrant,  under  ihe 
laws  of  Virginia,  acquired  a  beneficial  in- 
terest in  the  soil,  that  the  survey  located 
that  interest  upon  a  .particular  portion  of 
soil,  by  metes  and  bounds,  and  the  in- 
terest thus  acquired  was  devisable,  as- 
signable, descendible,  and  wanted,  in  fact, 
nothing  but  a  mere  formality  to  give  it 
all  the  attributes  of  a  freehold.  Gov- 
erneur  v.  Robertson,  11  Wheat.  332,  357, 
6    L.    Ed.    488. 

33.  Pennsylvania. — Murphy  v.  Packer, 
152  U.  S.  398,  405.  38  L.  Ed.  489;  Fisher 
V.  Haldeman,  20  How.  180,  192.  15  L.  Ed. 
879;  Herron  v.  Dater,  120  U.  S.  464,  478, 
30   L.    Ed.   748. 

In  Pennsylvania,  a  survey  and  payment 
of  purchase  money  confer  a  legal  right  of 
entry,  which  will  support  an  ejectment. 
Sims  V.   Irvine,  3   Dall.   425,   1   L.   Ed.   665. 

A  warrant  and  survey,  if  the  considera- 
tion be  paid,  is  a  legal  title,  as  against  the 


proprietary;  if  the  consideration  be  not 
paid,  the  warrantee  has  an  equitable  title, 
which  he  may  perfect  by  payment  of  the 
amount  due.  Penn  v.  Klyne,  4  Dall.  402. 
1    L.    Ed.   884. 

"In  the  case  of  Sims  v.  Irvine,  3  Dall. 
42.'),  1  E.  Ed.  665,  which  was  an  ejectment 
for  land  lying  in  Pennsylvania,  decided 
by  this  court  in  1799,  it  was  said  that,  in 
that  state,  'payment,  or,  as  in  this  case, 
consideration  passed,  and  a  survey, 
though  unaccompanied  by  a  patent,  gave 
a  legal  right  of  entry  which  is  sufficient 
in  ejectment.  Why  they  have  been  ad- 
judged to  give  such  right,  whether  from 
a  defect  of  chancery  powers  or  for  other 
reasons  of  policy  or  justice,  is  not  now 
material.  The  right  once  having  become 
an  established  legal  right,  and  having  in- 
corporated itself  as  such  with  property 
and  tenures,  it  remains  a  legal  right  not- 
withstanding any  new  distribution  of  ju- 
dicial powers,  and  must  be  regarded  by 
the  common-law  courts  of  the  United 
States  in  Pennsylvania  as  a  rule  of  de- 
cision.'" Herron  v.  Dater,  120  U.  S.  464, 
471,    30    L.    Ed.    748. 

In  the  case  of  Evans  v.  Patterson,  4 
Wall.  224,  230,  18  L.  Ed.  393,  the  court 
said:  "The  case  cannot  be  made  in- 
telligible without  a  brief  notice  of  the 
very  peculiar  land  law  of  Pennsylvania. 
The  proprietors  of  the  province,  in  the 
beginning,  allowed  no  one  man  to  locate 
and  survey  more  than  three  hundred 
acres.  To  evade  this  rule  in  after  times, 
it  was  the  custom  for  speculators  in  land 
to  make  application  in  the  names  of  third 
persons,  and,  having  obtained  a  warrant, 
to  take  from  them  what  was  called  a 
'deed  poll'  or  -a  brief  conveyance  of  their 
inchoate  equitable  claim.  Pennsylvania, 
until  of  late  years,  had  no  courts  of 
equity.  Hence,  in  an  action  of  ejectment, 
the  plaintiff  might  recover  without  show- 
ing a  legal  title.  If  he  had  a  prior  in- 
choate   or    equitable    title,    either    as    trus- 
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sylvania  to  affect  that  title  by  a  subsequent  patent  to  a  stranger.'' +  In  Pennsyl- 
vania, occupants  or  settlers  on  land  are  never  considered  as  holding  adversely 
to  the  proprietors,  or  to  the  state,  their  successor.  Settlers  who  had  obtained  an 
equity  by  virtue  of  settlement  or  improvement,  had  a  good  title  as  against  sub- 
sequent purchasers.  But  until  they  paid  the  purchase  money,  and  obtained  their 
patent  or  deed  from  the  proprietor,  no  length  of  possession  authorized  a  pre- 
sumption of  the  payment  thereof,  or  of  a  grant  as  against  the  proprietors  or 
state. ^^ 

Texas  Land  Certificate. — A  location  under  a  Texas  land  certificate,  either 
by  the  owner,  or  his  agent,  could  be  made  and  the  title  and  possession  thus  ac- 
quired was  good  against  all  the  world,  except  those  who  could  produce  a  better 
title  than  that  which  the  certificate  and  the  location  under  it  secured.  The  loca- 
tion and  survey  were  good  as  against  the  state  and  all  other  persons  claimmg 
by  inferior  title.^^ 

(b)  Survey  on  Shifted  JVarraiit. — A  survey  made  on  a  shifted  warrant  only 
confers  title  from  its  return.^" 

(c)  Effect  of  Application  to  Piircliase. — No  right,  title  or  interest  in  the  lands 
passes  solely  by  the  application  for  the  survey.  Until  such  application  is  fol- 
lowed by  the  survey,  map,  and  field  notes  of  the  survey,  and  until  they  are  filed 
in  the  general  land  office  of  the  state,  it  gave  no  right  to  the  applicant  to  pur- 
chase the  land.-^^  It  is  only  upon  the  return  and  filing  in  the  general  land  of^ce 
as  stated  above,  that  any  right  to  the  land  surveyed  attaches  to  the  applicant, 
and  until  such  filing  the  state  does  not  agree  to  part  with  any  interest  in  the 
lands  surveyed,  and  the  purchaser  does  not  acquire  any.-'^^  An  applicant,  under 
the  laws  of  Texas,  for  the  purchase  of  a  portion  of  its  unappropriated  lands, 
could  acquire  no  vested  interest  in  the  land  applied  for,  that  is,  no  legal  title  to 
it,  until  the  purchase  price  was  paid  and  the  patent  of  the  state  was  issued  to 
him.^'-^^ 


tee  or  cestui  que  trust,  he  might  recover. 
The  courts  treated  the  applicant,  or  war- 
rantee, as  trustee  for  the  party  who  paid 
the  purchase  money,  or  paid  even  the 
surveying  fees;  for  the  purchase  money, 
under  the  location  or  application  system, 
was  not  paid  at  the  time,  and  sometimes 
never."  Herron  v.  Dater,  120  U.  S.  464, 
471,   30    L.    Ed.    748. 

Under  the  law  of  Pennsylvania,  where 
a  purchaser  of  public  lands  has  filed  in 
the  land  office  of  the  state,  "a  purchase 
blotter"  and  a  purchase  voucher  which 
recites  that  the  purchase  money  has  been 
paid,  and  warrants  applied  for  and  taken 
out  for  certain  lands,  this  evidence  of 
the  payment  of  the  purchase  money  would 
clothe  him  with  the  ownership  of  the 
warrants  and  with  a  right  to  maintain 
ejectment.  Murphy  v.  Packer,  152  U.  S. 
398,    399,    38   L.    Ed.    489. 

34.  Murphy  v.  Packer,  152  U.  S.  398, 
401.    38    L.    Ed.    489. 

Vested  rights. — In  Pennsylvania  the  le- 
gal title  established  by  the  warrant  and 
survey  and  payment  of  the  purchase 
money,  is  perfected  by  the  return  made 
by  the  deputy  surveyor  into  the  land  of- 
fice, and  it  is  not  competent  for  the  state 
to  afifect  that  title  by  a  subsequent  patent 
to  a  stranger.  The  right  had  already 
vested  prior  to  the  existence  of  the  pat- 
ent, and  the  grant  could  not  be  afifected 
by  a  subsequent  grant  to  a  stranger. 
Herron  v.  Dater,  120  U.  S.  464,  478,  30  h. 
EH.    748. 


35.  Effect  adverse  possession. — Fisher 
V.  Haldeman,  20  How.  186,  192,  15  L.  Ed. 
879.  See  the  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION,  voj.    7,   p.   900. 

36.  Texas  land  certificate. — Miller  v. 
Texas,  etc..  R.  Co.,  13:2  U.  S.  602,  689,  33 
L.    Ed.    487. 

37.  Survey  on  shifted  warrant. — Bell  v. 
Levers,  4   Dall.  210,   1   L.   Ed.   804. 

38.  Effect  of  application  to  purchase. — 
Telfener  v.  Russ,  145  U.  S.  522,  532,  36 
L.  Ed.  800;  Telfener  v.  Russ,  162  U.  S. 
170,  180,  40  L.  Ed.  930;  Telfener  v.  Russ, 
163   U.   S.   100,   41   L.    Ed.   87. 

Before  an  act  withdrawing  lands  from 
sale,  which  was  equivalent  to  a  repeal  nt 
the  act  authorizing  the  sale,  could  be  held 
to  impair  any  vested  right  of  the  appli- 
cant, he  must  have  done  everything  re- 
quired by  law  to  secure  such  right.  Un- 
til then  no  contract  could  arise  in  any 
way  binding  upon  the  state.  No  contract 
rights  of  the  petitioner  were  therefore 
violated  by  its  legislation.  Campbell  v. 
Wade,  132  U.  S.  34,  38.  33  L.  Ed.  240. 
See,  generally,  the  title  CONSTITU- 
TIONAL  LAW,   vol.    4,   p.    1. 

39.  Telfener  f.  Russ,  162  U.  S.  170,  181, 
40  L.  Ed.  930;  Telfener  v.  Russ,  145  U. 
S.    522,   532,   30    L.    Ed.    800. 

39a.  Payment  of  purchase  money. — 
Telfener  v.  Russ,  145  U.  S.  522,  53.2,  36 
L.    Ed.   800. 
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(d)  Assignment  of  Inchoate  Right. — It  would  seem  that  if  a  right  to  pur- 
•chase  land,  for  however  short  a  period,  is  vested  in  one,  it  is  a  valuable  right, 
and  is,  in  that  sense,  property,  and  in  the  absence  of  express  prohibitioii  would 
be  therefore  assignable.-*"  A  military  right  of  unappropriated  land  in  America, 
acquired  under  a  royal  proclamation,  in  1763,  was  assignable,  by  the  law  of  Vir- 
ginia, to  an  inhabitant  of  that  state.-*  ^  A  land  warrant,  entered  in  part  upon  land 
conveys  only  an  equitable  interest,  and  an  assignee  thereof  takes  it  subject  tu 
•all  equities.  In  the  assignee's  hands,  unless  affected  by  the  statute  of  limitations 
or  lapse  of  time,  any  equity  arising  from  the  face  of  the  instrument  can  be  as- 
serted against  him,  the  same  as  against  the  assignor.  Where  the  last_  assignee 
obtains  the  patent  in  his  ow^n  name,  as  assignee,  the  legal  estate  vests  in  him.'*^ 
An  assignor  cannot  support  a  claim  against  the  assignee  of  a  military  warrant, 
after  survey  and  patent,  for  any  surplus.-*^ 

(2)  After  Patent — (a)  In  General. — A  patent  for  unimproved  lands,  no  part 
of  which  was  in  the  possession  of  any  one,  at  the  time  it  issued,  gives  legal 
seisin  and  constructive  possession  of  all  the  land  within  the  survey, •*■*  and  a 
conveyance  of  wild  and  vacant  lands  gives  a  constructive  seisin  thereof,  in  deed, 
to  the  grantee  and  attaches  to  him  all  the  legal  remedies  incident  to  the  estate;  a 
fortiori,  this  principle  applies  to  a  patent.^^  Consequently,  a  state  cannot  issue 
two  patents,  at  different  dates,  to  different  parties  for  the  same  land,  so  as  to 
convey  by  the  second  patent  a  title  superior  to  that  acquired  under  the  first  pat- 
ent.4c 

(b)  Conditions — Operation  and  Effect. — Where  a  township  of  land  was 
granted  by  a  state  to  a  college  upon  condition  (amongst  others)  that  the  grantees 
should  give  security  that  they  would  place  a  certain  number  of  settlers  on  the 
land  within  a  certain  time,  the  duty  of  placing  settlers  remained  as  a  permanent 
charge  upon  the  land,  unless  counteracted  by  express  agreements  and  special 
provisions  between  some  of  the  subsequent  grantees.-*^ 


40.  Assignment  of  inchoate  right. — Tel- 
fener  v.  Russ,  145  U.  S.  522,  532,  36  L- 
Ed.    800. 

41.  Assignment  of  military  right. — 
Sims  V.   Irvine,  :.   Dall.   425,   1   L.   Ed.   665. 

42.  Land  warrant. — Brush  v.  Ware,  15 
Pet.   93.   108,   10   L.   Ed.   672. 

43.  Claim  for  surplus. — If  a  person 
who  has  obtained  a  survey,  upon  a  mili- 
tary land  warrant,  under  the  common- 
wealth of  Virginia,  for  2,000  acres,  sell 
and  transfer,  for  a  valuable  consideration, 
his  right  to  the  survey,  and  assign  the 
plat  and  certificate  to  the  purchaser, 
whereupon  the  latter  obtains  a  patent  for 
the  land,  in  his  own  name;  and  if,  upon 
a  resurvey,  it  appear  that  the  grant  con- 
veys 2,700  acres,  the  vendor  cannot,  in 
equity,  support  a  claim  for  the  surplus, 
against  the  vendee.  Vowles  v.  Craig,  8 
Cranch  371.  3  L.  Ed.  593.  See,  generally, 
the  title  VENDOR  AND  PURCHASER. 

44.  Patent  for  unimproved  land. — Pey- 
ton V.  Stith,  5  Pet.  485,  8  L.  Ed.  200;  Barr 
V.  Gratz,  4  Wheat.  213,  222,  4  L.  Ed.  553; 
Green  v.  Liter,  8  Cranch  229,  250,  3  L. 
Ed.    545. 

Under  the  land  law  of  Virginia,  the 
whole  legal  estate  and  seisin  of  the  com- 
monwealth pass  to  the  patentee,  upon  the 
issuing  of  his  patent,  in  as  full  and  bene- 
ficial a  manner  (subject  only  to  the  rights 
of  the  commonwealth)  as  the  common- 
wealth itself  held  them.  Green  v.  Liter, 
8   Cranch  229,  3  L.   Ed.   545. 


45.  Seisin — Remedies  incident  to  title. 
—Green  v.  Liter,  8  Cranch  229,  3  L.  Ed. 
545. 

46.  Issuance  of  two  patents. — Chandler 

V.  Calumet,  etc.,  Min.  Co.,  149  U.  S.  79, 
94,  37  L.  Ed.  657;  United  States  v.  Hughes, 
11  How.  552,  13  L.  Ed.  809;  Hughes  v. 
United  States,  4  Wall.  232,  18  L.  Ed.  303; 
Moore  v.  Robbins,  96  U.  S.  530,  24  L. 
Ed.    848. 

47.  Conditions — Operation  and  effect. — 
Foxcroft  V.  Mallett,  4  How.  353,  11  L.  Ed. 
1008. 

Subsequent  grants — Limitation  of  grant. 
— The  second  grantee,  in  his  deed  to  a 
third  grantee,  for  an  undivided  portion 
of  the  land,  having  "excepted  and  re- 
served certain  lots,"  and  conveyed  the  rest, 
"subject  to  the  condition  that  the  third 
grantee  should  perform  his  part  of  the 
settling  duties  in  proportion,"  and  also, 
"that  from  the  portion  conveyed  a  part 
should  be  taken,  in  the  proportion  which 
the  part  conveyed  bore  to  the  whole 
township,"  by  this  language  limited  the 
extent  and  nature  of  the  grant.  Foxcroft 
f.    Mallett.   4   How.   353,    11    L.    Ed.    1008. 

When  the  third  grantee  mortgaged  his 
interest,  the  portion  of  land  destined  for 
settlers  did  not  pass  by  the  mortgage; 
but  when  this  portion  was  afterwards  lo- 
cated according  to  law,  a  title  accrued  to 
the  settler,  paramount  to  a  title  held  un- 
der a  foreclosure  of  the   mortgage.      Fox- 
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(3)  Effect  of  Statutory  Grant— (a)  In  General— Grant  to  Individual— Th-e 
tenth  section  of  the  act  of  1782  enacting  "that  twenty-five  thousand  acres  of  land 
shall  be  allotted  for  and  given  to  Major-General  Nathaniel  Green,  his  heirs  and 
assigns,  within  the  bounds  of  the  land  reserved  for  the  use  of  the  army,  etc.," 
indicated  the  intention  to  create  a  present  obHgation  on  the  state,  and  a  present 
interest  in  General  Qreen.  These  words  are  words  of  absolute  donation,  not  of 
any  specific  land,  but  of  a  certain  quantity  in  the  territory  set  apart  for  the 
officers  and  soldiers.^  ^ 

(b)  Statute  Directing  Inoperative  Survey  Registered. — Where  an  act  of  the 
legislature  directed  an  unregistered  survey,  inoperative  by  the  lapse  of  time,  to 
be  registered,  and  a  patent  to  be  issued  upon  it,  the  land  covered  by  the  survey 
became  excepted  from  the  mass  of  ungranted  vacant  land,  and  the  claimant  ac- 
quired rights  in  it,  which  could  not  be  defeated  by  a  patent  upon  another  entry 
and  survey.*^ 

(4)  Eniirenicnt  of  RigJit  and  Title  to  Grantee  or  Principal. — An  extension  of 
the  possession  to  an  attorney  in  fact  of  the  original  grantee  of  the  government, 
enures  to  the  benefit  of  such  grantee,  and  its  legal  effect  is  to  perfect  title  in  him! 
As  there  had  been  no  grant  of  the  original  title  to  the  attorney,  an  assertion  of 


croft  V.  Mallett,  4  How.  353,  11  L.  Ed. 
1008. 

Whether  the  clause  in  the  original  grant 
'be  construed  as  an  exception  or  reserva- 
tion, or  as  a  condition,  the  result  would 
be  the  same.  The  title  to  the  settlers' 
lots  did  not  vest  in  any  of  the  persons 
through  whom  the  grant  passed,  but  re- 
mained as  a  charge  upon  the  land,  until 
the  intentions  of  the  legislature  were  car- 
ried out  by  an  actual  settlement.  Fox- 
croft  V.  Mallett,  4  How.  353,  11  L.  Ed. 
1008. 

By  appropriating  these  lots  to  settlers, 
no  part  of  the  security  provided  by  the 
mortgage  is  withdrawn,  because  the  mort- 
gage itself  must  have  contemplated  such 
an  arrangement.  Foxcroft  v.  Mallett,  4 
How.    353,    n    L.    Ed.    1008. 

The  mortgage  being  executed  on  the 
same  day  that  the  mortgagor  received  his 
title,  and  containing  a  reference  to  the 
deed  to  the  mortgagor,  both  deeds  may 
be  considered  parts  of  one  transaction, 
and  be  considered  together.  Foxcroft 
V.    Mallett,    4    How.    353,    11    L.    Ed.    1008. 

48.  Effect  of  statutory  grant — Grant  to 
General  Green. — Rutherford  v.  Greene, 
2  Wheat.  196,  4  L.  Ed.  218;  Deseret  vSalt 
Co.  V.  Tarpey,  142  U.  S.  241,  249,  250,  35 
L.    Ed.   999. 

The  rights  of  General  Green  under  the 
Srant  to  him  in  1782  were  not  impaired 
by  the  act  of  1783,  which  restricts  the 
army  reservation  to  a  narrow  limit  nor 
by  the  entry  under  such  legislation. 
Nothing  can  be  more  obvious  than  that 
provisions  relating  to  lands  in  this  par- 
ticular territory,  can  have  no  implied  ap- 
plication to  a  title  previously  applied  by 
General  Green  to  lands  not  Iving  within 
it.  Rutherford  v.  Greene,  2  Wheat.  lOfi, 
4   L.    Ed.   218. 

49.  Statute  directing  inoperative  survey 
registered. — Ringo  v.  Binns,  10  Pet.  269, 
279,    9    L.    Ed.    420. 

An    agent,   who   had    been    employed    to 


perfect  the  title  to  a  tract  of  land  for  his 
principal,  in   the  course  of  his   agency  be- 
came  acquainted    with    its    deficiency;    and 
having  concealed   this   from   the   principal,- 
obtained   a    legal    title    to    the    same    land 
for   himself;   an   application   was   made   to 
the  legislature   of   Kentucky,  by  the   hold- 
ers   of    the    imperfect    title,    to    supply    its 
defects;    which    was    done    by   a    law    spe- 
cially   enacted    for    that    purpose;    of    this 
proceeding,   the   agent  was   informed;   and 
when   it   was   stated   to   him   that   his   con- 
duct, to  the  injury  of  his  principal,  might 
be  attended  with  unpleasant  consequences 
to   himself,   he   declared   in   writing,   under 
his    hand,    in    the    presence    of    two    wit- 
nesses, that  he  disavowed  an  intention  to 
interfere    with    the    title    of    his    principal, 
and  assigned  the  title  he  had  acquired  to 
him,   that  the   same  might  be  carried  into 
grant;  at  the  same  time,  he  was  paid  $ino 
for  his  expenses,  etc.     In  violation  of  this 
transfer,    he    took    out    a    patent    for    the 
same    land    in    his    own    name;    and    a    bill 
was    filed    in    the    circuit    court    of    Ken- 
tucky, to  compel  him  to  convey  the  legal 
title,    thus    acquired,    to    those    who    held 
the      equitable       title,       under       the       act 
of     the     legislature     of     that     state.    The 
complainants'      entrv     and      survey     were 
raised    by   the    legislature   into   a   right,   to 
the    exclusion     of    every    right;    and     any 
patent    afterwards    issued    was    a    nullity; 
the  legal  title  of  the  complainants  did  not 
rest   upon   the    statute   for   granting   lands, 
but  upon  an  act  of  the  legislature  direct- 
ing  an    unregistered    survey,    inoperate    by 
the   lapse   of   time,   to    be   registered;    and 
a  patent  to  be  issued  upon  it.     When  this 
fact  was  passed  in  favor  of  the  complain- 
ants,  the   land   covered   by  the   survey  be- 
came    excepted     from     the    mass    of    un- 
granted   vacant    land;    and    the    complain- 
ants acquired  rights  in  it,  which  could  not 
be  defeated  by  a  patent  to  any  other  per- 
son.     Ringo   V.    Binns,    10    Pet.    269,   9    L 
Ed.   420. 
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title  in  him  was,  therefore,  a  fraud  upon  his  principal.^*' 

(5}  Grant  to  Several  Grantees  in  Equal  Shares. — A  grant  of  a  tract  of  land^ 
in  equal  shares,  to  63  persons,  to  be  divided  amongst  them,  into  63  equal  shares^ 
with  a  specific  appropriation  of  five  shares,  conveys  only  a  sixty-eighth  part  to 
each  pcrson.^i  If  one  of  the  shares  be  declared  to  be  "for  a  glebe  for  the  Church 
of  England,  as  by  law  established,"  that  share  is  not  holden  in  trust  by  the 
grantees,  nor  is  it  a  condition  annexed  to  their  rights  or  shares.^  ^ 

1.  forfeiture  or  Abandonment — (1)  Who  May  Take  Advantage. — Where  a 
forfeiture  of  land,  granted  by  the  commonwealth,  has  been  incurred,  no  ad- 
vantage can  be  taken  of  it,  except  by  the  state,  in  the  form  directed  by  law.^^ 

(2)  Vesting  of  Forfeited  Lands. — In  Virginia  it  was  provided  by  the  act  of 
1842,  that  where  lands  granted  are  forfeited  for  nonpayment  of  taxes,  the  title 
thereto  should  in  certain  cases  and  under  certain  conditions  vest  in  any  person 
having  a  "just  title  or  claim,"  legal  or  equitable,  under  some  grant  from  the 
state. •"'-' 

(3)  Commissioners  to  Investigate  Purchases  of  School  Lands. — The  act  of 
the  legislature  of  Texas,  approved  April  14,  1883,  for  the  appointment  of  a 
land  board  to  investigate  all  purchases  of  state  school  lands,  operates  only  as  be- 
tween the  state  and  the  purchaser.  It  would  be  beyond  the  competency  of  the 
legislature  to  afifect  vested  rights  in  the  premises.^^ 

(4)  Abandonment. — See  ante,  "Necessity  for  Survey,  Time  for  Making  and 
Rettirn  Thereof,"  II,  A,  2,   g,    (1). 

m.  Operation  and  Effect  of  Negligence  or  Fraud. — In  the  case  of  a  warrant 
neither  the  negligence  nor  the  fraud  of  the  public  officer  shall  work  injury  to  the 
party,  but  no  person  can  derive  title  under  a  location,  if  he  assisted  in  the  fraud 
or  claims  under  one  who  connived  with  the  public  officer  in  the  commission  of 
the  fraud. ^*"'     Lapse  of  time  may  amount  to  a  dereliction  of  an  inceptive  right.'"'''' 

n.    Priorities — Rights  of  Land  Claimants — (1)     In  General. — The  patent  re- 
lates to  the  inception  of  title ;  and,  therefore,  in  a  court  of  equity,  the  person 
who  has  first  appropriated  the  land  has  the  l)est  title,  unless  his  equity  is  im- 


50.  Enurement  of  right  and  title  to 
grantee  or  principal. — Hanrick  ?'.  Barton, 
16  Wall.  ]C(i,  21  L.  Ed.  350;  Hunnicutt 
V.  Peyton,  102  U.  S.  333,  360,  26  L.  Ed. 
113.  But  the  court  said:  "We  do  not 
mean  fo  say  that  the  original  grantee,  if 
not  prohibited  by  law,  might  not  have  as- 
signed his  inchoate  title  to  a  third  per- 
son, nor  that  the  title  might  not,  l^y 
a  grant  in  proper  form,  have  been  per- 
fected in  such  assignee.'' 

If  an  agent  locate  land  for  himself  wliich 
he  ought  to  have  located  for  his  princi- 
pal, he  is,  in  equity,  a  trustee  for  his 
principal.  Massie  z>.  Watts,  6  Cranch  14^!, 
3    L.    Ed.    181. 

51.  Grant  to  several  grantees  in  equal 
shares.— Pawlct  z'.  Clark,  9  Cranch  292,  3 
L.  Ed.  7:;, -5. 

52.  Conditions  annexed. — Paukt  v. 
Clark,  9  Cranch  292.  3  E.  VA.  73.-). 

53.  Forfeiture  or  abandonment.— Mor- 
ris V.  Neighman.  4  Dall.  209,  1  L  Ed.  804. 
See  Ewalt  r.  Highlands,  4  Dall.  101,  1  L. 
Ed.  783;  Commonwealth  v.  Coxc,  4  Dall. 
170,  171,  1  L.  Ed.  786;  ]\lcLaughlin  v. 
Dawson,  4   Dall.  221,   1    E.   Ed.   S09. 

54.  Vesting  of  forfeited  lands. — Where 
a  patent  is  issued  by  the  commonwealth 
of  Virginia  in  pursuance  of  the  Virginii 
act  of  1788,  which  includes  in  its  general 
courses   a   prior   claim,   which    is   excepted 


therefrom,  it  does  not  pass  to  the  patentee 
the  title  of  the  commonwealth  in  and  to 
the  land  covered  by  such  prior  claim;  and 
since  the  patentee  has  no  title  or  claim,, 
legal  or  equitable,  to  the  above-excluded 
lands,  it  follows  that  the  act  of  1843  which 
provided  that  such  land  when  forfeited 
for  nonpayment  of  taxes  should  vest  ii» 
such  person  as  had  a  legal  or  equitable 
title  thereto  under  a  grant  from  the  state, 
was  not  one  for  his  benefit,  for  the  afore- 
said act  of  1842  declares  that  a  party  is 
entitled  to  the  benefit  of  that  act  only 
when  he  has  a  "just  title  or  claim"  legal 
or  equitable,  under  some  grant  of  the  com- 
monwealth, llalsted  V.  Buster,  140  U.  S. 
273,   278,   ?,:>    E.    Ed.    484. 

55.  Commissioners  to  investigate  pur- 
chases.— Monroe  Cattle  Co.  :■.  Becker,  147 
U.    S.    47,    .-.0,   37   L.    Ed.    72. 

56.  Operation  and  effect  of  negligence 
or  fraud.— Bell  z:  Levers,  4  Dall.  210,  1 
L.    Ed.    804. 

57.  Lapse  of  time. — Bell  zf.  Levers,  4 
Dall.  210,  I  L.  Ed.  804.  Thus,  if  an  ap- 
plication is  made  and  entered  in  1765  and 
not  acted  on  until  1773,  and  a  caveat  en- 
tered in  1775  is  the  first  notice  of  a  sur- 
vey, the  lapse  of  time  amounts  to  a  der- 
eliction of  the  inceptive  right.  The 
Pennsvlvania  ruling  is  here  followed.  Sec, 
generally,  the  title  LACHES,  vol.  7,  p. 
790. 
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paired  by  the  circumstances  of  the -case. -^^  In  Kentuci'cy,  it  is  a  good  ground  of 
equitable  jurisdiction  that  the  defendant  has  obtained  a  prior  patent  for  land  to 
which  the  complainant  had  the  better  right,  under  the  statute  respecting  lands ; 
and  in  exercising  that  jurisdiction,  the  court  will  decide  in  conformity  with  the 
settled  principles  of  a  court  of  chancery. "'^  He  who  acquires  a  legal  title,  hav- 
ing notice  of  the  prior  equity  of  another,  becomes  a  trustee  for  that  other,  to  the 
extent  of  his  equity;  but  if  he  has  no  equity,  then  there  is  nothing  for  which  the 
purchaser  of  the  legal  estate  can  be  a  trustee.*"'^  If  the  laws  of  a  state  authorized 
a  soldier  to  convey  his  bounty  land,  before  receiving  a  patent,  and  if  at  the  date 
of  the  deeds,  there  was  no  law  compelling  the  grantees  to  record  them,  they 
would  take  priority  from  their  date.*^^ 

(2)  Daie  of  Entry  as  Determining  Priorities. — In  Tennessee,  the  younger 
patent  on  the  elder  entry  prevails  over  the  elder  patent  on  the  younger  entry. '^- 
In  Kentucky,  the  courts  of  law  will  not  look  beyond  the  patent,  but  courts  of 
equity  will ;  and  will  give  validity  to  the  elder  entry  against  an  elder  patent.*'-"'' 
A  subsequent  locator  of  land,  in  Virginia,  without  notice  of  the  prior  location, 
cannot  protect  himself,  by  obtaining  the  elder  patent.^'^  Entries  made  subse- 
quent to  the  plaintiffs'  claim,  whatever  might  have  been  the  impression  under 
which  they  were  made,  could  not  possibly  aft'ect  the  title  held  under  a  prior  en- 
try.^^     However,  the  rule  seems  to  be  that  if  an  entry  on  a  military  land  war- 


as.  Priorities — Rights  of  land  claimants. 
— Ta3'lor  V.  Brown,  5  Cranch  234,  3  L- 
Ed.    88. 

59.  Bodley  v.  Taylor,  5  Cranch  191,  3 
T.   Ed.  75. 

A  defendant  in  equity,  who  has  obtained 
a  patent  for  land,  not  included  in  his 
entry,  but  covered  by  the  complainants' 
entry,  will  be  decreed  to  convey  it  to  the 
<:ompIainants;  but  the  complainants  will 
not  be  required  to  convey  to  the  defend- 
ant the  land  which  they  have  obtained  a 
patent  for,  which  was  covered  bj^  the  de- 
fendant's entry,  but  which,  by  mistake, 
he  omitted  to  survey.  Bodley  v.  Taylor, 
5   Cranch   191,  3   L.   Ed.  75. 

60.  Wilson  v.  Mason,  1  Cranch  45,  100, 
2   L.   Ed.   29. 

Texas. — Where  a  locator  and  those 
claiming  under  him  have  alwaj's  been  in 
notorious  possession  of  land  in  Texas,  no 
person  can  lay  any  new  location  upon  the 
land  without  full  knowledge  of  their  pre- 
tensions to  the  ownership.  Miller  v. 
Texas,  etc.,  R.  Co.,  132  U.  S.  662,  682,  683, 
•in   L.   Ed.   487. 

A  subsequent  locator  having  actual  no- 
tice of  a  prior  location  will  be  postponed 
to  the  superior  riahts  of  the  prior  locator, 
although  the  subsequent  location  may 
l^ave  passed  into  a  patent.  Miller  i: 
Texas,  etc.,  R.  Co.,  132  U.  S  062  68'' 
33    L.    Ed.    487. 

Caveat  emptor  applicable. — Where  the 
grantee  is  ignorant  of  the  previous  pat- 
ent, the  maxim,  caveat  emptor,  is  cm- 
lihatically  applicable  to  this  species  of 
contract.  Governcur  7'.  Robertson,  11 
Wheat.   332,   359,   6   E.    Ed.   488. 

61.  Soldier's  bounty  land. — Jackson  t'. 
Lamphirc,    3    Pet.    280.    280,    7    E.    Ed.    679. 

62.  Bate  of  entry  as  determining  priori- 
ties.—Polk  z'.  Wendall,  9  Cranch  87,  3  L. 
Ed.  665;  Ross  v.  Reed,  1  Wheat  482,  486, 
4  h.  Ed.  141. 


Although  the  state  courts  of  Tennessee 
have  decided,  that,  under  their  statutes  de- 
claring an  elder  grant,  founded  on  a  junior 
entry,  to  be  void,  a  junior  patent,  founded 
on  a  prior  entry,  will  prevail,  at  law, 
against  a  senior  patent,  found  on  a  junior 
entry — this  doctrine  has  never  been  ex- 
tended beyond  cases  within  the  express 
purview  of  the  statute  of  Tennessee,  and 
cannot  apply  to  the  present  case  of  titles 
deriving  all  their  validity  from  the  laws  of 
Virginia,  and  confirmed  by  the  compact 
between  the  two  states.  Robinson  v. 
Campbell,   3   Wheat.   212,  4   E.   Ed.   372. 

63.  Kentucky.— Finley  r.  Williams,  9 
Cranch  164,  3  E.  Ed.  691;  Peyton  v.  Stith, 
5  Pet.  485,  8  L.  Ed.  200. 

If  the  complainants  clearly  sustain  their 
entry  by  proof,  their  equity  is  made  out, 
and  they  may  well  ask  the  aid  of  a  court 
of  chancery  to  put  them  in  possession  of 
their  rights;  but,  if  their  equity  be  doubt- 
ful, if  the  scale  be  nearly  balanced,  if  it 
do  not  preponderate  in  favor  of  the  com- 
plainants, they  must  fail.  Garnctt  v.  Jen- 
kins, 8  Pet.  75,  8  L.  Ed.  871. 

64.  Virginia. — Taylor  v.  Brown,  5 
Cranch  234.  3  L.   Ed.  88. 

65.  Subsequent  entry. — Stringer?'.  Young, 
3  Pet.  320.  7  L.   Ed.  693. 

The  locator  of  a  warrant  undertakes 
himself  to  find  waste  and  unappropriated 
land,  and  his  patent  issues  upon  his  own 
information  to  the  government,  and  at  his 
own  risk.  He  cannot  be  considered  as 
a  purchaser  without  notice.  Taylor  v. 
Brown,   5   Cranch  234,  3  L.   Ed.  88. 

By  the  laws  of  Texas  a  junior  locator 
of  a  warrant  is  not  entitled  to  claim  as 
an  innocent  purchaser;  where,  as  far  back 
as  1838.  a  map  of  the  names  of  colonists, 
claimants,  and  grantees  of  head-right 
leagues,  was  deposited  in  the  general  land 
office    of    that    republic,    and    where    such 


46 


PUBLIC  LANDS. 


rant  (in  Virginia)  be  not  specific  as  to  the  land  intended  to  be  appropriated,  or 
in  any  respect  be  defective,  it  conveys  no  notice  to  a  subsequent  locator,  nor 
can  it  be  made  good  by  a  subsequent  purchaser  without  notice."*^  The  equity  of 
the  prior  locator  extends  to  the  surplus  land  surveyed,  as  well  as  to  the  quantity 
mentioned  in  the  warrant.^"  The  principle  is  well  settled  that  a  junior  entry, 
shall  limit  the  survey  of  a  prior  entry  to  its  calls;  this  rule  is  reasonable  and 
just.^^ 

(3)  Priority  Accorded  First  Survey. — The  first  survey,  under  a  military  land 
warrant,  in  \'irginia,  gives  the  prior  equity.  The  survey  is  the  act  of  appropria- 
tion.69 

(4)  Between  Pre-Buiption  Claimants,  etc. — Between  pre-emption  rights,  the 
prior  improvement  will  hold  the  land  against  a  prior  certificate,  entry,  survey 
and  patent.'^  A  mere  improvement  right  ought  never  to  be  rendered  effectual  in 
favor  of  a  settler,  when  it  commences  subsequent  to  the  existence  of  the  legal 
rio-ht,  regularly  vested  in  another."^  If  the  location  and  warrant  call  for  the 
same  place  and  there  is  ground  enough  to  satisfy  both,  one  shall  not  run  away 
with  all,  but  shall  be  confined  to  what  he  purchased.  But  if  the  priority  of  im- 
provement is  clear,  that  being  the  spot  designated  by  the  improvement,  ought, 
perhaps,  to  be  assigned  to  him.  If  no  other  rule  can  be  taken,  the  priority  of 
date  ought  to  give  the  preference  to  the  party  whose  warrant  is  oldest,  to  locate 
it  as  he  chooses."  ^ 

Pre-Emption  and  Treasury  Warrants. — The  land  law  of  Virginia,  of 
1779,  makes  a  pre-emption  warrant  superior  to  a  treasury  warrant,  whenever 
they  interfere  with  each  other,  unless  the  holder  of  the  pre-emption  warrant 
has  forfeited  that  superiority,  by  failing  to  enter  his  warrant  with  the  surveyor 
of  the  county,  within  twelve  months  after  the  end  of  the  session  at  which  the 
land  law  was  enacted."^^ 

(5)  First  Grant  on  Duplicate  Warrant. — The  first  grant  from  the  state  of 
North  Carolina,  upon  an  entry,  is  valid,  although  issued  upon  a  duplicate  war- 
rant, the  original  being  in  the  hands  of  the  surveyor  general;  although  a  sub- 
sequent grant  issued  upon  the  original  warrant  for  other  lands.'''^ 

(6)  Shifted   JVarrant  and  Descriptive  or  Indescriptive   Warrant. — A   survey 


junior  locator  had  actual  notice  of  the 
prior  grant.  Cook  v.  Burnley,  11  Wall. 
659,  20  L.   Ed.  29. 

66.  Military  land  warrant. — Brush  v. 
Ware,  15  Pet.  93,  109,  10  L.  Ed.  672;  Kerr 
V.  Watts,  6  Wheat.  550,  560,  5  L.   Ed.  328. 

To  make  a  valid  entry,  some  object  of 
notoriety  must  be  called  for;  and  unless 
this  object  be  proved  to  have  been  gen- 
erally known  in  the  neighborhood  of  the 
land,  at  the  time  of  the  entry,  the  holder 
of  a  warrant  who  enters  the  same  land, 
with  full  notice  of  the  first  entry,  will 
have  the  better  title.  Brush  v.  Ware,  15 
Pet.   93,   109,   10   L.   Ed.   672. 

"But  with  these  exceptions,  the  doctrine 
of  notice  has  been  considered  applicable 
to  these  military  titles,  as  in  other  cases. 
And  no  reason  is  perceived  why  this  rule 
should  not  prevail.  From  the  nature  of 
these  titles,  and  the  force  of  circum- 
stances, an  artificial  system  has  been 
created,  unlike  any  other;  which  has  long 
formed  the  basis  of  title  to  real  estate,  in 
a  large  and  fertile  district  of  country.  The 
peculiarities  of  this  system,  having  for 
half  a  century  received  judicial  sanctions, 
must  be  preserved;  but  to  extend  them, 
would  be  unwise  and  impolitic."  Brush  v. 
Ware,  15  Pet.  93,  110,  10  L.   Ed.   672. 


67.  Equity  extends  to  surplus. — Taylor 
V.   Brown,  5   Cranch  234,   3   L.   Ed.  88. 

68.  Senior  entry  limited  to  calls. — 
Holmes  v.  Trout,  7  Pet.  171,  8  L.  Ed.  647. 

69.  Priority  accorded  first  survey. — Tay- 
lor V.   Brown,  5   Cranch   234,   3   L.   Ed.   88. 

70.  Between  pre-emption  claimants,  etc. 
— Finley  v.  Williams,  9  Cranch  164,  3  L. 
Ed.  691. 

71.  Calhoun  v.  Dunning,  4  Dall.  120,  121, 
1  L.  Ed.  767. 

72.  Gander  v.  Burns,  4  Dall.  122,  1  L- 
Ed.  7C8. 

73.  Pre-emption  and  treasury  warrants. 
—Stephens  v.  McCargo,  9  Wheat.  502,  6 
L.  Ed.  145.  The  period  having  expired, 
and  being  prolonged  by  successive  acts, 
during  which  time  there  was  one  interval 
between  the  expiration  of  the  law  and 
the  act  of  revival,  the  original  right  of 
the  holder  of  the  pre-emption  warrant  was 
preserved,  notwithstanding  that  interval, 
the  entry  of  the  holder  of  the  treasury 
warrant  not  having  been  made,  during  the 
same   interval. 

74.  First  grant  on  duplicate  warrant. — 
Blackwell  v.  Patton,  7  Cranch  471,  3  L. 
Ed.   408. 
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on  a  shifted  warrant  will  not  prevail  over  a  subsequent  descriptive  one,  thoug-h 
the  warrantee  had  notice  thereof,  before  his  own  survey  was  made;  otherwise,, 
of  a  subsequent  indescriptive  warrant. "^ 

(7)    Second  Survey. — See  ante,  "Second  Survey,"  II.  A,  2,  n,   (7). 

o.  Remedies — (1)  Suits  at  Law  or  Equity. — Jurisdiction. — In  a  contest  bc~ 
tween  two  individuals,  claiming  under  an  act  of  a  legislature,  the  court  cannot  in- 
quire into  the  motives  which  actuated  the  members  of  that  legislature."*^ 

(2)  Caz'eat. — A  title  may  be  tried  in  Virginia,  Kentucky,  and  Tennessee,  as 
effectually  upon  a  caveat  as  in  any  other  mode;  and  the  parties,  as  also  those 
claiming  under  them,  are  estopped  by  the  decision.'^'^  The  caveat  is  a  remedy 
given  to  prevent  a  patent  from  issuing  in  certain  cases,  where  the  directions  of 
the  law  have  been  violated,  to  the  injury  of  the  commonwealth,  or  where  some 
other  person  hath  a  better  right.'^s  As  to  so  much  of  a  caveat  as  is  supported  by 
the  survey  on  the  settlement  right,  no  exception  of  form,  or  to  the  testimony, 
having  been  taken,  it  ought  not  to  be  dismissed,  but  on  the  merits."^ ^ 

(3)_  Delivery  Up  and  Cancellation  of  Patents. — The  state  of  Kentucky  may 
prescribe  any  policy  for  the  protection  of  the  agriculture  of  the  country  that 
she  may  deem  wise  and  proper;  she  has,  in  effect,  declared  that  junior  patents, 
issued  for  previously-granted  lands,  shall  be  delivered  up  and  canceled ;  with 
the  addition  that  a  release  of  title  shall  be  executed ;  and  it  is  the  duty  of  the 
courts  to  execute  the  policy.^^ 

p.  Evidence — (1)  Presumptions  and  Burden  of  Proof. — The  presumption 
being  in  favor  of  the  validity  of  every  grant  issued  in  the  forms  prescribed  by 
law,  it  is  incumbent  on  him  who  controverts  it,  to  support  his  objections;  the 
whole  burden  of  proof  lies  on  him.  But  if  his  objections  depend  on 
facts,  those  facts  must  be  submitted  to  a  jury;  if  opposing  testimony  be 
produced,  that  testimony  also  must  be  laid  before  the  jury ;  and  the  court 
may  declare  the  law  upon  the  fact,  but  cannot  declare  it  on  the  testimony .^i 
In  Pennsylvania,  after  the  lapse  of  twenty-one  years  from  the  return  of  a 
survey,  the  presumption  is  that  the  warrant  was  located  as  returned  by  the 
surveyor  to  the  land   office;  and  in  the  absence  of  rebutting   facts   the  official 


75.  Shifted  warrant  and  descriptive  or 
indescriptive  warrant. — Hepburn  v.  Levy, 
4  Dal!.  218,  1  L.  Ed.  807. 

76.  Suits  at  law  or  equity. — See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
269,    270. 

77.  Caveat.— Porterfield  v.  Clark,  2 
How.   76,   11   L.   Ed.   185. 

78.  Nature  of  caveat. — Wilson  v.  Mason, 
1    Cranch  45,   101,  2   L.   Ed.  29. 

"The  terms  in  which  this  remedy  is  ac- 
corded to  the  person  who  would  avail 
himself  of  it,  for  the  purpose  of  asserting 
his  own  title  are,  'or  if  any  person  shall 
obtain  a  survey  of  lands  to  which  another 
hath  by  law  a  better  right,  the  person 
having  such  better  right  may  in  like  man- 
ner enter  a  caveat,'  etc.  Considerable 
doubts  were  entertained  whether  the  word 
'hath,'  in  the  description  of  the  character 
l)y  whom  a  caveat  might  be  maintained, 
did  not  absolutely  require  that  the  better 
right  should  exist  at  the  time  the  survey 
should  be  obtained.  This  construction,  to 
which  some  of  the  court  were  at  first 
greatly  inclined,  would  have  involved  con- 
siderable inconvenience,  and  would  have 
defeated  what  is  deemed  the  essential  ob- 
ject for  which  the  remedy  was  given." 
Wilson  V.  Mason,  1  Cranch  45,  101,  2  L. 
Ed.  29. 


79.  Dismissal.— Wilson     v.      Speed,     a 
Cranch   283,  292,  2   L.    Ed.   441.     See,   gen- 
erally,  the   title    DISMISSAL,    DISCON- 
TINUANCE AND  NONSUIT,  vol    5,  p 
356.  •      >   1  • 

80.  Delivery  up  and  cancellation  of  pat- 
ents.—Clark  V.  Smith,  13  Pet.  195,  10  L 
Ed.  123. 

The  state  of  Kentucky  has  an  undoubted 
power  to  regulate  and  protest  individual 
rights  to  her  soil,  and  to  declare  what 
shall  form  a  cloud  on  titles;  and  having 
so  declared,  the  courts  of  the  United 
States,  by  removing  such  cloud,  are  onlv 
applying  an  old  practice  to  a  new  equity 
created  by  the  legislature,  having  its  origin 
in  the  peculiar  condition  of  the  country. 
The  unappropriated  lands  of  the  state  of 
Kentucky  have  been  opened  to  entry  and 
grant,  at  a  very  cheap  rate,  which  policy 
has  let  in  abuses;  the  clouds  upon  old 
titles,  by  the  issuance  of  new  patents  for 
the  same  lands,  were  the  consequence; 
and  the  citizens  of  other  states  are  en- 
titled to  come  into  the  courts  of  the 
United  States,  to  have  their  rights  secured 
to  them  by  the  statute  of  Kentucky  of 
1796.  Clark  v.  Smith,  13  Pet.  195,  10  L 
Ed.   123. 

81.     Presumption    in    favor    of    grant 

Pattersor  .r.   Jenks,   2    Pet.   216,    7   L     Ed 
402. 
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courses  and  distances  determine  the  location  of  the  tract  warranted.--  How- 
ever, this  presumption  is  not  conclusive,  and  is  rebutted  by  proof  of  the  ex- 
istence of  marked  lines  and  monuments,  and  other  facts  tending  to  show  that 
the  actual  location  on  the  ground  was  different  from  the  official  courses  and 
distances.^3  ^^^1  it  may  now  be  regarded  as  settled  by  the  latest  adjudications 
of  the  supreme  court  of  Pennsylvania  that,  after  a  survey  has  been  returned 
more  than  twenty-one  years,  the  presumption  that  it  has  been  actually  and 
legally  made  is  conclusive,  and  cannot  be  controverted  by  a  party  claiming 
under  a  junior  survey. ^^ 

(2)  Admissibility. — The  official  certificate  of  survey,  returned  by  a  legal  sworn 
surveyor,  in  X'irginia,  cannot  be  invalidated  by  a  particular  fact  tending  to  show 
an  impossibility  that  the  survey  could  have  been  made  in  the  time  intervening 
between  the  date  of  the  entry  and  the  date  of  the  certificate  of  survey. ^^  Where 
younger  surveys  of  fixed  lines  called  for  the  older,  the  fact  is  admissible,  in 
the  language  of  the  authorities,  "to  aid  the  jury  in  discovering  the  actual  location 
of  the  survey."'^*'  The  plat  and  certificate  of  survey  annexed  to  the  patent, 
and  a  copy  of  the  entry  on  which  the  survey  was  made,  are  admissible  in  evi- 
dence for  some  purposes. ■^'^  A  general  plan,  made  by  authority,  conformable 
to  an  act  of  the  local  legislature,  may  also  be  submitted,  with  other  evidence, 
to  the  jury,  to  avail,  quantum  valcre  potest,  in  ascertaining  boundary.^^  A 
demarcation,  or  private  survey,  made  by  direction  of  a  party  interested  under 
the  grant,  is  inadmissible  evidence,  because  it  would  enable  the  grantee  to  fix 
a  vagrant  grant,  by  his  own  act.^^  A  certified  copy  of  a  paper,  found  in  a 
public  office,  is  not  evidence,  unless  the  original  would  be  admissible,  if  pro- 
•duccd.^'^'  A  copy  of  a  warrant  of  survey  is  competent  evidence. ^^  The  list  of  first 
purchasers  under  William  Penn,  have  been  admitted  in  evidence  to  show  title  to 
lands."-  The  original  private  memorandum  book  of  the  secretary  of  the  land 
office  admitted  by  consent. ^^  An  exemplification  of  a  grant  of  land,  under  the 
great  seal  of  the  state  of  Georgia,  is,  per  se,  evidence,  without  producing  or 
accounting  for  the  nonproduction  of  the  original ;  it  is  record  proof,  of  as 
high  a  nature  as  the  original;  it  is  a  recognition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own  grant,  under  its  own  common 
seal ;  and  imports  absolute  verity,  as  a  matter  of  record.®*^  As  to  the  rule,  where 
profert  was  made  in  the  pleading  of  letters-patent,  requiring  the  production  of 
tlie  original  under  the  great   seal,  see  case  cited. ^-^ 

Official  Letters. — The  rule  seems  to  be  that  the  official  correspondence  of  the 
officers  of  the  land  department  are  admissible  to  prove  the  official  acts  of  such 
officers.'''^ 

82.  Presumption  from  lapse  of  time. —  91.  Copy  of  warrant. — Joseph  v.  Mc- 
Cloment  r.    Packer,   12.5   U.    S.    :509,   33G,   31        Dowell,   1    Drill.  5,  1   L.   Kd.  12. 

L.    K(l.    7'M ;    Schracder    Min.,    etc.,    Co.    v.  92.    List  of  first  purchasers  under  Wil- 

Parker,    129  U.   S.   088,   608,  32   L.    Ed.   7G0.       liam    Penn.— Hurst    v.    Dippo,    1    Dall.    20, 

83.  Conclusiveness. — Clement  v.  Packer,       1    L.    Ed.    19. 

12.')  U.   S.  309,  336,  31   L.   Ed.   721.  The    "list    of    first    purchasers"    is    evi- 

84.  Schraeder  Min.,  etc.,  Co.  v.  Packer,  dence  to  show  title  to  lands.  Morris  v. 
120  U.   S.   688.  697,  32   L.   Ed.  760.  Vandercn,   ]    Dall.   64,  1    L.   Ed.  38. 

83.    Admissibility. — Pollard  v.  Dwight,  4  93.    Memorandum  book. — Joseph  v.  Mc- 

Cranch  421.  2  L.   Ed.  606.  Dowell.   1    Dall.   r,.   1    L.    Ed.    12. 

86.  Younger  survey  calling  for  older  94.  Exemplification  of  grant  under  great 
one.— Clement  v.  Packer,  125  I'.  S.  309,  seal.— Patterson  v.  Winn,  5  I'et.  233,  8  L. 
336.    31    L.    Ed.    721.  Ed.    lOS. 

87.  Plat  and  certificate  of  survey.—  95.  Profert  made  in  pleading. — See  Pat- 
Blake  r.  Doherty,  5  Wheat.  359,  5  L.  Ed.  tcrson  v.  Winn,  5  Pet.  233,  8  L.  Ed.  108. 
10.5.                                                                                See    the    title    PROFERT    AND    OYER, 

88.  General  plan. — Blake   z:    Doherty,   5       vol.  9,  p.  793. 

Wheat.  359.  5  L.   l",d.  105.  96.    Official  letters.— Eothcrgill  v.  Stover, 

89.  Private  survey.— Blake  v.  Doherty,  1  Dall.  6,  1  L.  Ed.  13.  See  the  title  DOC- 
5  \\'heat.  359.  5  L.   Ed.   10.5.  UMEVT.XRY  EVTDE.XCE,  vol.  5,  p.  431. 

90.  Certified  copy. — Penn  v.  Ilartman,  2  A.  letter  from  the  secretary  of  the  land 
Dall.  230,   1  L.   Ed.   360.                 -  office   to    a    deputy    surveyor,    stating   that 
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Cral  Testimony. — The  notoriety  and  names  of  places  called  for  in  an  entry, 
inay  be  shown  by  oral  testimony,  but  the  words  of  the  entry  are  to  be  construed 
by  the  court,  as  any  other  written  instrument. ^^ 

(3)  Proof  of  Co'Utents  of  Lost  Paper. — The  loss  of  a  paper  must  be  estab- 
lished, before  its  contents  can  be  proved,  but  where  a  patent  issues  upon  an 
assignment  of  the  warrant,  and  the  legal  title  is  thus  consummated,  the  assign- 
ment itself  being  no  longer  a  paper  essential  to  that  title,  the  same  degree  of 
proof  of  its  existence  cannot  be  required,  as  if  it  were  relied  on  as  composing 
part  of  the  title.^s 

(4)  Weight  and  Sufficiency. — The  letter  of  a  deputy  surveyor  to  his  assistant, 
directing  him  to  make  a  survey,  is  prima   facie  evidence. ^^ 

Certified  Copies  of  Warrants. — Certified  copies  of  warrants  from  the  same 
office,  of  the  same  dates  and  numbers,  but  to  different  persons,  and  for  different 
quantities  of  lands,  are  competent  evidence  to  prove  the  positive  fact  of  the 
existence  of  the  entries  specified  in  the  copies,  but  in  order  to  have  a  negative 
efitect,  in  disproving  entries  alleged  to  be  spurious,  the  whole  abstract  ought  to 
be  produced  in  court,  or  inspected  under  a  commission,  or  the  keeper  of  the 
document  examined  as  a  witness,  from  which  might  be  ascertained  the  fact  of 
the  nonexistence  of  the  contested  entries.^ 

Certificate  of  Survey  as  Evidence. — The  certificate  of  survey  is  sufficient 
evidence  that  the  warrant  was  in  the  hands  of  the  surveyor. ^ 

Patents,  and  the  prevention  certificates  recited  in  the  patents,  are  not 
conclusive  evidence  against  the  commonwealth,  or  any  person  claiming  under 
the  act  of  3d  of  April,  1792,  of  the  patentees  having  performed  the  conditions 
enjoined  on  them  by  that  act,  although  they  have  pursued  the  form  prescribed 
by  the  land  officers.-^ 

q.  Boundaries — Location  of  Lands  Granted — (1)  In  General. — All  lands  are 
supposed  to  have  been  actually  surveyed,  and  the  intention  of  the  grant  is  to 
€onvey  the  land  according  to  the  actual  survey.'*    • 

Relative  Importance  of  Conflicting  Calls. — See  the  title  Boundaries,  vol. 
3,  p.  469,  et  seq. 

Discordant  Calls — Conflicting  Description. — See  the  title  Bouxdarie:s, 
vol.  3.  p.  475. 

Computing  Distance  by  Meander  Lines. — See  the  title  Boundaries,  vol. 
3,  p.  466. 

Tract  Lying  on  "East  Side  of  a  Road." — If  the  entry  be  of  a  settlement 

James   Logan   had   agreed   that   A.   should  99.      Weight     and     sufficiency. — Bell     v. 

have   500  acres   at   C,  and   requesting  him  Levers,   4   Dall.  210,   1   L.   Ed.   804. 

to  survey  it  to  A.;    and  a  plot  of  survey  1.  Certified  copies  of  warrants. — Polk  v. 

made   in    pursuance    thereof,    not    returned  \\'endell,    5    Wheat.    293,   5    L.    Ed.    9:3. 

i-nto    office,   but    found   among    the    papers  2.     Certificate    of   survey   as   evidence. — 

of  the  deputy,  after  his  death,  admitted  in  Taylor    v.    Brown,    5    Cranch    2;]4,    3    L. 

evidence.     Fothergill  v.  Stover,  1   Dall.   (i,  Ed.  88. 

1  L.   Ed.  13.  If,    under    the    Virginia    land    law,    the 

97.  Oral  testimony.— Meredith  v.  Picket,  warrant  must  be  lodged  in  the  office  of 
9  Whert    573    6  L    Ed    163  the   surveyor,   at   the   time   when  the    sur- 

98.  Proof  of  contents  of '  lost  paper.^  ^^^  '^  "^^d^'  '"^  certificate,  stating  that 
Bouldin  V.  Massie,  7  Wheat.  122,  5  L.  Ed.  ^'^^  ^"""^py  ^"^^  made  by  virtue  of  the 
414.  See  the  titles  BEST  AND  SEC-  Rovenior  s  warrant,  and  agreeable  to  the 
ONDARY  EVIDENCE,  vol.  3.  p.  218;  ''""^^  proc lamation  of  1-G3,  ,s  sufticient 
LOST      INSTRUMENTS      AND      REC-  evidence    that      he    warrant    was    m     his 

ORDS,   vol.    7.    pp.    1064,    1065.  r°'f'?'w,  ""K  ^ro      VT'  r?'"'V%  ^-    ^^'^' 

,,,,                   '   ^.             '                ,                  ,  lord,  3  Wheat.   594,  4   L.    h.d.   467. 

Where    there    is    a    strong    degree    of  3.     Patents    and    prevention    certificates. 

probability  that   the  assignment   has   been  —Attorney-General    v.    Grantees,    4    Dall. 

lost    or    destroyed,    through    accident,    Us  ^37    244    1  L    Ed    815 

nonproduction   by  the  party  claiming  un-  '  4]   '  Boundaries  —'Location      of      lands 

der   It   ought    not   to   operate   against   him  granted.— Mclver    v.     Walker.     4     Wheat 

so  as_  to  defeat  his  legal  title.     Bouldin  v.  ,^44,  4  l.  i£d.  611.     See  the  title  BOUND- 

.Alassie,  7  Wheat.  122,  5  L.  Ed.  414.  ARIES,  vol.  3,  p.  4SS. 
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and  pre-emption  to  a  tract  of  land  lying  on  the  east  side  of  a  road,  the  400  acres 
allowed  for  the  settlement  right  must  be  surveyed  entirely  on  the  east  side  of 
the  road.5 

Grant  of  Island  by  Name. — See  the  title  Boundaries,  vol.  3,  p.  474. 

(2)  Resurveying — Locating  and  Surveying  Lands  Already  Granted. — Under 
the  act  of  assembly  of  Virginia,  of  October,  1783,  for  the  better  locating  and 
surveving  the  lands  given  to  the  officers  and  soldiers  on  continental  and  state 
establishments,  the  state  of  Virginia  has  no  right  to  call  upon  the  person  who 
was  appointed  one  of  the  principal  surveyors,  to  account  for  the  fees  received 
by  him,  of  one  dollar  for  every  hundred  acres,  on  delivering  the  warrants,  to- 
wards raising  a  fund  for  the  purpose  of  supporting  all  contingent  expenses ;  the 
bill  filed  by  the  attorney  general  of  the  state,  to  compel  an  account,  not  suffi- 
ciently averring  the  want  of  any  private  parties  in  esse  to  claim  it." 

r.  Construction  of  State  Statutes. — In  cases  depending  on  the  statutes  of  a 
state,  the  settled  construction  of  those  statutes,  by  the  state  courts,  is  to  be  re- 
spected.''' 

s.  Legislative  Invalidation  of  Entries,  Surveys  and  Grants. — The  acts  of  as- 
sembly of  North  Carolina,  passed  between  the  years  1783  and  1789,  invalidate 
all  entries,  surveys  and  grants  of  land,  within  the  Indian  territory,  which  now 
forms  a  part  of  the  territory  of  the  state  of  Tennessee ;  but  they  do  not  avoid 
entries  commencing  without  the  Indian  boundary,  and  running  into  it,  so  far 
as  respects  that  portion  of  the  land  situate  without  their  ter.rilory.s  Where  a 
sale  for  a  tract  of  land  had  been  made  by  the  governor  of  Georgia  under  the 
authority  of  an  act  of  the  legislature,  to  persons  who  had  conveyed  it  to  pur- 
chasers for  a  valuable  consideration  without  notice,  a  subsequent  legislature 
could  not  afterwards  repeal  the  act  on  the  ground  that  it  had  been  passed 
through   bribery.-' 

B.  By  the  United  States  Government — 1.  Acquisition  and  Title — a. 
Acquisition — (1)  In  General-^Discovery  and  Cession. — Influenced  by  many  con- 
siderations, the  powers  of  the  old  world  agreed  that  discovery  should  determine 
the  right,  and  give  title  to  the  government  by  whose  subjects,  or  by  whose  au- 
thority, it  was  made,  against  all  other  governments,  and  that  the  title  so  ac- 
quired   might   be    consummated     by     possession. ^^      Accordingly,    colonies    were 


5.  Locations   on  "east   side   of   road." — 

Bodley  v.  Taylor,  5  Cranch  191,  3  L.  Ed.  75. 

6.  Resurvej^ng — Accounting  for  fees. — 
Nicholas  v.  Anderson,  8  Wheat.  30."),  5  L. 
Ed.   637. 

Qua:re,  whether,  in  such  a  case,  the  as- 
signees of  the  warrants,  or  a  part  of  them, 
suing  in  behalf  of  the  whole,  could  main- 
tain a  suit  in  equity  for  an  account? 
Nicholas  v.  .'\nderson,  8  Wheat.  30."),  .5  L. 
Ed.    637. 

7.  Construction  of  state  statutes. — Polk 
V.  Wendall,  9  Cranch  87,  3  L.  Ed.  OOri.  See 
the  titles  COURTS,  vol.  4,  p.  1066;  STAT- 
UTES. 

As  the  rule  is  settled  that  the  decisions 
of  state  courts  construing  state  laws  are 
to  be  adopted  by  the  supreme  court,  and 
as  the  courts  of  Kentucky  have  decided 
that  an  entry  was  required  to  give  title 
on  a  military  warrant,  in  the  military  dis- 
trict, the  supreme  court  decided  that  the 
legislative  grant  of  Virginia  to  her  officers 
and  soldiers  would  not,  of  itself,  prevent 
the  statute  of  limitations  of  Kentucky  from 
attaching.  Porterfield  v.  Clark,  2  JIow. 
76,    11    E.    Ed.    18.". 

8.  Legislative  invalidation  of  entries, 
surveys  and  grants. — Danforth  v.  Wear,  9 


Wheat.  673,  6  L.  Ed.  188.  See  Preston  v. 
Browder,  1  Wheat.  115,  4  L.  Ed.  50;  Dan- 
forth t'.  Thomas,  1  Wheat.  155,  4  L.  Ed.  59. 

9.  Repeal  of  act  for  bribery. — Levey  v. 
Stockslager,  129  U.  S.  470,  477,  32  L.  Ed. 
785.     See,  also,  the  title  STATUTES. 

10.  In  general — Discovery  and  cession. 
— Holdcn  7'.  Joy,  17  Wall  211,  243,  21  L. 
Ed.  523;  Johnson  v.  Mcintosh,  8  Wheat. 
543,  573,  5  L.  Ed.  681;  Martin  v.  Waddell,. 
16  Pet.  367,  10  L.  Ed.  997;  Shively  v. 
Bowlby,    153    U.    S.    1,    14,    38    L.    Ed.    331. 

Discovery  gave  title  to  the  government 
by  whose  subjects,  or  by  whose  author- 
ity, it  was  made,  against  all  other  Euro- 
pean governments,  which  title  might  be 
consummated  by  possession.  Worcester  v. 
Georgia,   6   Pet.   515,  543,  8   L.   Ed.  483. 

The  country  granted  by  King  Charles 
IT  to  the  Duke  of  York  was  held  by  the 
king  in  his  public  and  regal  character  as 
the  representative  of  the  nation,  and  in 
trust  for  them.  The  discoveries  made  by 
persons  acting  under  the  authority  of  the 
government  were  for  the  benefit  of  the 
nation;  and  the  crown,  according  to  the 
principles  of  the  P)riti'^h  constitution,  was 
the  proper  organ  to  dispose  of  the  public 
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planted  by  Great  Britain,  and  the  United  States,  by  virtue  of  the  revolution  and 
the  treaty  of  peace,  succeeded  to  the  extent  therein  provided  to  all  the  claims  of 
that    government,    both    political    and    territorial.^^ 

The  title  of  the  United  States  to  Oregon  was  founded  upon  original  dis- 
covery and  actual  settlement  by  citizens  of  the  United  Slates,  authorized  or  ap- 
proved by  the  government  of  the  United  States;  as  well  as  upon  the  cession  of 
the  Louisiana  Territory  by  France  in  the  treaty  of  1803,  and  the  renunciation  of 
the  claims  of  Spain  in  the  treaty  of  1819. ^^ 

Public  Land  in  District  of  Columbia. — It  has  been  questioned  whether, 
by  the  Maryland  act  of  cession  of  the  District  of  Columbia  to  the  United  States, 
the  state  conveyed  to  the  United  States  the  vacant  and  unappropriated  lands 
in  the  district. ^^ 

(2)  Nature  of  Indian  Title. — While  the  different  nations  of  Europe  respected 
the  rights  of  the  natives,  as  occupants,  they  asserted  the  ultimate  dominion  to  be 
in  themselves ;  and  claimed  and  exercised,  as  a  consequence  of  this  ultimate  do- 
minion, a  power  to  grant  the  soil,  while  yet  in  the  possession  of  the  natives.  These 
grants  have  been  understood  by  all,  to  convey  a  title  to  the  grantees,  subject  only 
to  the  Indian  rights  of  occupancy.^*     Whenever  the  Indian  right  of  occupancy 


domain.  Johnson  v.  ]\IcIntosh,  8  Wheat. 
54.3,  595,  5  L.  Ed.  681,  cited.  Martin  v. 
Waddell,  16  Pet.  367,  10  L.   Ed.  997. 

"In  Johnson  v.  Mcintosh,  8  Wheat.  543, 
575,  5  L.  Ed.  681,  which  was  here  in  1823, 
the  court,  speaking  by  Chief  Justice  Mar- 
shall, stated  the  origin  of  this  doctrine  of 
the  ultimate  title  and  dominion  in  the 
United  States.  It  was  this:  that,  upon 
the  discovery  of  America,  the  nations  of 
Europe  were  anxious  to  appropriate  as 
much  of  the  country  as  possible,  and,  to 
avoid  contests  and  conflicting  settlements 
among  themselves,  they  established  the 
principle  that  discovery  gave  title  to  the 
government  by  whose  subjects  or  by 
whose  authority  it  was  made,  against  all 
other  governments.  This  exclusion  of 
other  governments  necessarily  gave  to  the 
discovering  nation  the  sole  right  of  ac- 
quiring the  soil  from  the  natives,  and  of 
establishing  settlements  upon  it.  It  fol- 
lowed that  the  relations  which  should  ex- 
ist between  the  discoverer  and  the  na- 
tives were  to  be  regulated  only  by  them- 
selves. No  other  nation  could  interfere 
between  them.  *  *  *  The  discoverers  rec- 
ognized a  right  of  occupancy  or  a  usu- 
fructuary right  in  the  natives.  They  ac- 
cordingly made  grants  of  lands  occupied 
by  the  Indians,  and  these  grants  were  held 
to  convey  a  title  to  the  grantees,  subject 
only  to  the  Indian  right  of  occupancy." 
Buttz  V.  Northern  Pac.  Railroad,  119  U, 
S.    55,    67,   30    P.    Kd.    3?,0. 

"California  belonged  to  Spain  by  the 
rights  of  discovery  and  conquest."  United 
States  V.  Moreno,  1  Wall.  400,  404,  17  L. 
Ed.   633. 

11.  Holden  v.  Joy,  17  Wall.  211,  244, 
21    L.    Ed.    523. 

12.  Title  to  Oregon.— Shively  v. 
Bowlby,  152  U.  S.  1.  50.  38  L.  Ed.  331. 
See  the  title  TRE.\TIES. 

"While  the  right  to  Oregon  was  in  con- 
test between  the  United  States  and  Great 
Britain,    the   citizens   of   the   one    and    the 


subjects  of  the  other  were  permitted  to 
occupy  it  under  the  Conventions  of  1818 
and  1827.  8  Stat.  249,  360.  Its  boundary  on 
the  north  was  defined  by  the  treaty  with 
Great  Britain  of  June  15,  1846.  9  Stat. 
869.  So  far  as  the  title  of  the  United 
States  was  derived  from  France  or  Spain, 
ii;  stood  as  in  other  territories  acquired  by 
treaty.  The  independent  title  based  on 
discovery  and  settlement  was  equally  ab- 
solute. Johnson  v.  Mcintosh,  8  Wheat. 
543,  595,  5  P.  Ed.  681;  Martin  v.  Waddell, 
16  Pet.  367,  409,  10  L.  Ed.  997;  Jones  v. 
United  States,  137  U.  S.  202,  212,  34  L. 
Ed.  691."  Shively  v.  Bowlby,  152  U.  S. 
1,  50,  38  L.   Ed.  331. 

13.  Public  land  in  District  of  Columbia, 
— Beatty  v.  Burnes,  8  Cranch  98,  3  L.  Ed. 
500.  See  the  title  DISTRICT  OF  CO- 
LUMBIA, vol.  5,  p.  405. 

14.  Nature  of  Indian  title.— Martin  v 
Waddell,  16  Pet.  367,  10  L.  Ed.  997;  Chero- 
kee Nation  v.  Georgia,  5  Pet.  1,  49,  8  L. 
Ed.  25;  Worcester  v.  Georgia,  6  Pet.  515, 
517,  8  L.  Ed.  483;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  389,  46  L.  Ed.  954; 
Johnson  v.  Mcintosh,  8  Wheat.  543,  5  L. 
Ed.  681;  United  States  v.  Fernandez,  10 
Pet.  303,  9  L.  Ed.  434;  United  States  v 
Cook,  19  Wall.  591,  22  L.  Ed.  210;  Beecher 
V.  Wetherby,  95  U.  S.  517,  525,  24  L.  Ed. 
440;  Missouri,  etc.,  R.  Co.  v.  Roberts,  152 
U.  S.  114,  118,  38   L.   Ed.  377. 

The  colonial  charters,  a  great  portion 
of  the  individual  grants  by  the  proprietary 
?nd  royal  governors,  and  a  still  greater 
portion  of  the  states  of  the  Union,  after 
the  revolution,  were  made  for  lands 
within  the  Indian  hunting  grounds;  North 
Carolina  and  Virginia,  to  a  great  extent, 
paid  their  officers  and  soldiers  of  the 
Revolutionary  War  by  such  grants,  and 
extinguished  the  arrears  due  the  army  by 
similar  means;  it  was  one  of  the  great 
resources  which  sustained  the  war,  not 
only  by  those  states,  -but  by  other  states. 
The    ultimate    fee,    incumbered    with    the 
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was  terminated  (if  such  termination  was  absolute  and  unconditional)  the  grantee 
of  the  fee  would  acquire  a  perfect  and  unburdened  title.  The  Indians' right  of  occu- 
pancy has  always  been  held  to  be  sacred  ;  something  not  to  be  taken  from  him  except 
by  his  consent,  and  then  upon  such  consideration  as  should  be  agreed  upon.^^ 

Cession  to  United  States. — In  many  instances  the  Indians  by  treaty  ceded 
their  lands  to  the  United  States  government.^" 

Allotments  to  Indians. — In  some  cases,  allotments  of  land  were  made  to 
certain  members  of  the  tribes  in  partial  payment  of  the  consideration  for  the 
cession  of  the  lands  of  the  tribe,  and  the  title,  of  the  allottee  was  in  fee.^" 

(3)  Treaty  zcitli  Spain  of  i/pj. — The  treaty  of  1795  was  not  a  cession  of 
territory  by  Spain  to  the  United  States,  but  the  recognition  of  a  boundary  line, 
and  an  admission,  by  Spain,  that  all  the  territory  on  the  American  side  of  the 

,     line  was  originally  within  the  United  States. ^^ 

(4)  Treaty  z^'itli  Prance  of  i8oj. — By  the  treaty  of  St.  Ildefonso,  made  on 
the  1st  of  October,  1800,  Spain  ceded  Louisiana  to  France ;  and  France,  by  the 
treaty  of  Paris,  signed  the  30th  of  April,  1803,  ceded  it  to  the  United  States. 
Under  this  treaty,  the  United  States  claimed  the  country  between  the  Iberville 
and  the  Perdido;  Spain  contended  that  her  cession  to  France  comprehended 
only  that  territory  which,  at  the  time  of  the  ce'ssion,  was  denominated  Louisiana, 
consisting  of  the  island  of  New  Orleans,  and  the  country  which  had  been  orig- 
inally ceded  to  her  by  France,  west  of  the  jNlississippi.^^ 

(5)  Treaty  zcith  Spain  of  i8ip. — It  is  the  settled  doctrine  of  the  judicial  de- 
partment of  the  government,  that  the  treaty  of  1819  with  Spain  ceded  to  the 
United  States  no  territory  west  of  the  river  Perdido.  It  had  already  been  ac- 
■juired  under  the  Louisiana  treaty. ^^ 

b.  Title  and  Right — (1)  In  General — (a)  Original  States — PonnaHon  of 
New  States. — When  the  original  states  established  their  independence  such  states 
were  sole  owners  of  and  controlled  the  vacant  and  unoccupied  lands  within  their 


right  of  Indian  occupancy,  \vas  in  the 
crown,  previous  to  the  revolution,  and  in 
the  states  of  the  Union,  afterwards,  and 
subject  to  grant;  this  right  of  occupancy 
was  protected  by  the  political  power,  and 
respected  by  the  courts,  until  extinguished, 
when  the  patentee  took  the  unincumbered 
fee;  so  the  United  States  supreme  court 
and  the  state  courts  have  uniformly  held. 
Clark  V.  Smith,  13  Pet.  195,  10  L.  Ed.  123. 
See    the    title    INDIANS,    vol.    6,    p.    906. 

15.  Grants  of  the  fee. — Minnesota  v. 
Hitchcock,  185  U.  S.  373,  389,  46  L-  Ed. 
954. 

16.  Cession  to  United  States. — See 
Jones  V.  Mcehan,  175  U.  S.  1,  S,  21,  44  L. 
Ed.  49;  Francis  v.  Francis,  203  U.  S.  233, 
237,  51  S.  E.  165.  See  the  title  INDIANS, 
vol.  6,  p.  906. 

17.  Allotments  to  Indians. — West  v. 
Hitchcock,    205    U.    S.    80,    51    L.    Ed.    718. 

"The  allotment  of  land  selected  does 
not  constitute  a  bounty  from  the  govern- 
ment, but  is  a  partial  payment  of  the 
consideration  for  the  cession  of  the  lands 
of  the  tribe,  and  the  failure  of  the  secre- 
tary to  approve  this  relator's  selection  is 
a  forcible  abatement  by  that  much  of  the 
consideration  agreed  to  be  paid  by  the 
United  States."  West  v.  Hitchcock,  205 
U.   S,   SO,   ><l,  51    L.   Ed.   718. 

Title  of  allottee  was  in  fee. — Jones  v: 
Meehan,  175  U.  S.  1,  8,  21,  44  L.  Ed.  49; 
Francis  v.  Francis,  203  U.  S.  233,  237,  51 
L.   Ed.   165. 


18.  Treaty  with  Spain  of  1795.— Pollard 
V.   Hagan,  3   How.  212,  11   L   Ed.  565. 

The  United  States  have  never  admitted 
that  they  derived  title  from  the  Spanish 
government  to  any  portion  of  territory 
included  within  the  limits  of  Alabama; 
for,  by  the  treaty  of  1795,  Spain  admitted 
that  she  had  no  claim  to  any  territory 
above  the  thirty-first  degree  of  north  lati- 
tude, and  the  United  States  derived  its 
title  to  all  below  that  degree  from  France, 
imder  the  Louisiana  treaty.  Pollard  v. 
Hagan,  3   How.  212,   11   L.   Ed.   565. 

19.  Treaty  with  France  of  1803.— Foster 
V.    J^eilson,   2   Pet.   253,   254,   7    L.    Ed.    415. 

Had  France  and  Spain  agreed  upon  the 
boundaries  of  the  retroceded  territory, 
before  Louisiana  was  acquired  by  the 
United  States,  that  agreement  would  un- 
doubtedly have  ascertained  its  limits.  But 
the  declarations  of  France,  made  after 
parting  with  the  province,  cannot  be  ad- 
mitted as  conclusive;  in  questions  of  this 
character,  political  considerations  have 
too  much  influence  over  the  conduct  of 
nations,  to  permit  their  declarations  to 
decide  the  course  of  an  independent  gov- 
ernment, in  a  matter  vitally  interesting  to 
itself.  Foster  v.  Neilson,  2  Pet.  253,  7 
L.    Ed.  415. 

20.  Treaty  with  Spain  of  1819. — Pollard 
V.  Files,  2  How.  591,  592,  11  L-  Ed.  391. 
See  ante,  "Treaty  with  France  of  1803," 
II,  B,  1,  a,   (4). 
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boundaries,-^  and  when  new  states  were  formed  therefrom  such  new  states  suc- 
ceeded to  the  ownership  and  control  of  the  vacant  lands  included  therein. 2-  But 
when  foreign  governments  cede  land  to  the  United  States,  the  vacant  and  unaT> 
propriated  lands  therein  vest  in  the  United  States  government  and  when  new 
states  are  formed  out  of  such  territory,  they  have  no  title  to  such  vacant  land.^^ 

(b)  Under  Cessions  from  Foreign  Governments. — When  one  government 
cedes  land  to  another,  the  latter  acquires  all  right  and  title  of  the  former  therein 
in  accordance  with  the  treaty  of  cession. 2-i  Of  course  the  former  could  only 
cede  lands  which  belonged  to  it,  lands  previously  granted  to  individuals  could 
not  be  ceded. 25  After  such  cession  the  control  and  disposal  of  the  vacant  and 
unappropriated  lands  included  therein  rests  with  the  latter  government,-''  and 
any  grant  or  other  disposition  by  the  former  is  void.^"^ 

Under  Florida  Treaty  wilh  Spain. — Under  the  Florida  treaty  the  United 
States  did  not  succeed  to  those  rights  which  the  King  of  Spain  had  held  by 
virtue  of  his  royal  prerogative,  but  possessed  the  territory  subject  to  the  insti- 
tutions and  laws  of  its  own  government,28 

(2)     Tide  Lands. — See  the  title  NavigablK  Waters,  vol.  8.  p.  805. 

2.  Control — a.  In  General. — The  government  has,  with  respect  to  its  own 
lands  lying  within  a  state,  the  rights  of  an  ordinary  proprietor,  to  maintain  its 
possession  and  to  prosecute  trespassers.  It  may  deal  with  such  lands  precisely 
as  a  private  individual  may  deal  with  his   farming  property. -^     The  public  do- 


21.  Original  states. — Shively  v.  Bowlby, 
152  U.  S.  1,  14,  38  L.  Ed.  331. 

22.  New  states.— The  United  States 
never  held  any  municipal  sovereignty, 
jurisdiction,  or  right  of  soil  in  and  to  the 
territory  of  which  Alabama,  or  any  of  the 
new  states,  were  formed,  except  for 
temporary  purposes,  and  to  execute  the 
trusts  created  by  the  acts  of  the  Virginia 
and  Georgia  legislatures,  and  the  deeds  of 
cession  executed  by  them  to  the  United 
States,  and  the  trust  created  by  the  treaty 
©f  the  30th  of  April,  1803,  with  the  French 
republic,  ceding  Louisiana.  Pollard  v. 
Hagan,  3  How.  212,  11  L.   Ed.   565. 

23.  Cession  by  foreign  government. — 
The  United  States  now  holds  the  public 
lands  in  the  new  states  by  force  of  the 
deeds  of  cession  and  the  statutes  con- 
nected with  them,  and  not  by  any  munici- 
pal sovereignty  which  it  may  be  sup- 
posed they  possess  or  have  received  by 
compact  with  the  new  states  for  that  par- 
ticular purpose.  Pollard  v.  Hagan,  3 
How.  212,  11  L.  Ed.  565. 

That  part  of  the  compact  respecting  the 
public  lands  is  nothing  more  than  the 
exercise  of  a  constitutional  power  vested 
in  congress,  and  would  have  been  binding 
on  the  people  of  the  new  states  whether 
they  consented  to  be  bound  or  not.  Pol- 
lard V.  Hagan,  3  How.  212,  11  L.  Ed. 
565.  See  post,  "Effect  of  Admission  of 
Territory  as  State,"  IT,  B,  2,  b. 

24.  Under  cessions  from  foreign  govern- 
ments.—Davis  7'.  Police  Jury,  9  How.  280, 
13    L.    Ed.   i;!8. 

The  title  to  the  land  dcscrilu'd  in  this 
void  grant  was  vested,  therefore,  in  the 
king  of  Spain,  and  remained  in  him  until 
the  treaty  of  vSt.  TIdofonso.  It  then  passed 
to  France,  and  by  the  treaty  of   Paris   Ijc- 


came  vested  in  the  United  States.  United 
States  V.  D'Auterive,  10  How.  609,  13  L. 
Ed.    500. 

25.  Land  previously  granted  to  Individ- 
uals.—Doe  V.  Eslava,  9  How.  421,  445,  13 
L.  Ed.  200;  Garcia  v.  Lee,  12  Pet.  511, 
519,  9  L.  Ed.  1176;  Fletcher  v.  Peck,  6 
Cranch  87,  3  L-  Ed.  162;  United  States  v.. 
Arredondo,  6  Pet.  691,  738,  8  L.  Ed.  547; 
United  States  v.  Percheman,  7  Pet.  51,  87, 
8  L.  Ed.  604.  See  post,  "Grants  or  Claims 
Emanating  from  or  Arising  under  Former 
Sovereign,"   HL 

However,  it  was  incumbent  upon  the 
defendants  to  show  that  the  land  in  ques- 
tion had  been  so  granted  by  the  Spanish 
authorities;  otherwise  the  United  States 
were  entitled  to  recover  it.  United  States 
V.    King,   7    How.   833,   846,    12   L.    Ed.    934. 

26.  Control  and  disposal. — Davis  v.  Po- 
lice Turv,  9  How.  280,  13  L.  Ed.  138.  See 
post,  "Control,"  II,  B,  2;  "Disposal,"  H, 
B,  3. 

27.  Power  of  former  sovereign. — The 
power  to  grant  land  or  franchises  is  one 
of  those  attributes  of  sovereignty  which 
ceases.  The  Spanish  governor  of  Louisi- 
ana had,  therefore,  no  right  to  grant  a 
perpetual  ferry  franchise  on  the  19th  of 
Fcliruary,  1801;  and,  consequently,  it  is 
not  property  which  was  protected  by  the 
treaty  between  France  and  the  United 
States.  Davis  v.  Police  Jury,  9  How.  280, 
1^3  L.  Ed.  138.  See  post.  "Grants  or  Claims 
Emanating  from  or  Arising  under  Former 
Sovereign."    I  I  1. 

28.  Under  Florida  treaty  with  Spain. — 
Pollard  V.  Hagan,  3  How.  212,  11  L.  Ed. 
56."). 

29.  Control — In  general. — Camficld  v. 
United  States,  167  U.  S.  518,  524,  42  L. 
Ed.  260. 
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main  is  held  by  the  government  as  part  of  its  trust.  The  government  is  charged 
with  the  duty  and  clothed  with  the  power  to  protect  it  from  trespass  and  unlaw- 
ful appropriation,  and  under  certain  circumstances,  to  invest  the  individual  citi- 
zen with  the  sole  possession  of  the  title  which  had  till  then  been  common  to  all 
the  people  as  the  beneficiaries  of  the  trust.^*^ 

The  power  over  the  public  lands  is  vested  in  congress  by  the  constitu- 
tion, without  limitation,  and  has  been  considered  the  foundation  on  which  the 
territorial  governments  rest.^^ 

b.  Effect  of  Ad)nission  of  Territory  as  State. — The  admission  of  a  territory  as 
a  state  does  not  deprive  the  United  States  government  of  the  power  of  legislat- 
ing^ for  the  protection  of  the  public  lands,  though  it  may  thereby  involve  the  ex- 
ercise of  what  is  ordinarily  known  as  the  police  power,  so  long  as  such  power  is 
directed  solely  to  its  own  protection.  A  difTerent  rule  would  place  the  public 
domain  of  the  United  States  completely  at  the  mercy  of  state  legislation.32 

c.  Cutting  and  Removing  Timber^^ — (1)    Right  to  Cut  and  Remove — (a)    In 

General. The  attitude  of  the  government  has  not  upheld  or   countenanced  a 

party  in  going  into  the  business  of  cutting  and  carrying  off  the  timber  from 
government  land,  manufacturing  it  into  lumber,  and  selling  itfor  profit.^^  It  is 
provided  that  citizens  of  the  United  States  and  bona  fide  residents  of  the  state 
or  territory  may  fell  and  remove  any  timber  or  trees  growing  or  being  on  the 
public  lands,  provided  they  were  mineral,  and  not  subject  to  entry  under  ex- 
isting laws  of  the  United  States,^^  and  it  is  held  that  an  apt  and  sensible  mean- 
in^T  must  be  given  to  words  as  used  in  the  statute,  and  the  use  and  association 
of'^a  particular  word  in  a  statute  is  to  be  regarded  as  designed  and  not  as  ac- 
cidental, if  the  statute  can  be  reasonably  and  properly  construed  without  elim- 
inating that  word.-"'^ 

(b)  Of  Homestead  Enterer — aa.  In  General. — The  settler  upon  a  homstead 
may  cut  such  timber  as  is  necessary  to  clear  the  land  for  cultivation,  or  to  build 


30.  United  States  v.  Beebe,  127  U.  S. 
338,  342,  32  L.  Ed.  121. 

The  United  States,  having  rightfully  ac- 
quired the  territories,  has  the  power  to 
create  rights  in  such  territories,  when- 
ever it  becomes  necessary  to  do  so  in 
order  to  carry  out  the  public  purposes  ap- 
propriate to  the  objects  for  which  the 
United  States  holds  said  territories;  the 
right  of  "taking  fish  at  all  usual  and  ac- 
customed places"  secured  by  the  treaty  of 
1859  with  certain  Indian  tribes  isa  public 
purpose  appropriate  to  such  object,  and 
the  grant  of  such  right  by  the  United 
States  is  binding  upon  a  state  subse- 
quently formed  out  of  such  territories, 
notwithstanding  the  admission  of  such 
state  into  the  Union  "upon  an  equal  foot- 
ing with  the  original  states."  United 
States  V.  Winans,  198  U.  S.  371,  383,  49 
L.   Ed.   1089. 

31.  United  States  v.  Gratiot.  14  Pet.  .526, 
10  L.  Ed.  573;  McCulloch  v.  Maryland,  4 
Wheat.  316,  422,  4  L.  Ed.  579;  American 
Ins.  Co.  V.  Canter,  1  Pet.  511,  542,  7  L. 
Ed.  243;  Jourdan  v.  Barrett,  4  How.  168, 
185,  11  L.  Ed.  924. 

The  constitution  of  the  United  States 
("article  4,  §  3)  provides,  "that  congress 
shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property,  be- 
longing to  the  United  States."  The  term 
territory,  as  here  used,  is  merely  descrip- 
tive of  one  kind  of  property;  and  is  equiva- 


lent to  the  word  lands.     United  States  v. 
Gratiot.   14  Pet.  526,   537,   10  L-   Ed.   573. 

32.  Effect  of  admission  of  territory  as 
state. — Camfield  v.  United  States,  167  U. 
S.  518,  525,  42  L.  Ed.  2G0.  See  ante,  "Orig- 
inal States — Formation  of  New  States," 
II,  B.  1,  b,  (1),  (a).  See  also,  the  title 
CONSTITUTIONAL    LAW,    vol.     4,    p. 

153. 

33.  Cutting    timber   on    Indian   lands. — 

See   the  title   INDI.\XS,  vol.   6,  p.   927,   et 
seq. 

34.  Right  to  cut  and  remove. — LTnited 
States  V.  Mock,  149  U.  S.  273,  277,  37  L. 
Ed.  732,  followed  in  United  States  v. 
Humphries,   149   U.    S.   277,   37   L.    Ed.   734. 

35.  Northern  Pac.  R.  Co.  v.  Lewis,  162 
U.    S.   366,   376,    40    L.    Ed.    1002. 

36.  United  States  v.  United  Verde  Cop- 
per Co.,  196  U.   S.  207,  214,  49   L.   Ed.  449. 

In  the  construction  of  act  of  congress 
of  June  3,  1878,  20  Stat.  88,  c.  150,  au- 
thorizing and  permitting  the  felling  and 
removing  of  timber  "for  building,  agricul- 
tural, mining,  or  other  domestic  pur- 
poses," the  word  "domestic"  is  not  to 
be  construed  as  meaning  "household,"  nor 
is  the  word  "other"  to  be  treated  as  an 
intruder  and  eliminated  from  the  statute; 
but  the  word  "domestic"  applies  to  the 
locality  to  which  the  statute  is  directed, 
and  gives  permission  to  the  industries 
there  practiced  to  use  the  public  timber. 
United  States  v.  United  Verde  Copper 
Co.,    196   U.    S.    207,   213,   49    L.    Ed.    449. 
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him  a  house,  outbuildings,  and  fences,  and,  perhaps,  to  exchange  such  timber 
for  lumber  to  be  devoted  to  the  same  purposes;  but  not  to  sell  the  same  for 
money,  except  so  far  as  the  timber  may  have  been  cut  for  the  purpose  of  culti- 
vation.3'''  It  is  equally  clear  that  a  homestead  enterer  is  bound  to  act  in  good 
faith  to  the  government,  and  that  he  has  no  right  to  pervert  the  law  to  dishon- 
est purposes,  or  to  make  use  of  the  land  for  profit  or  speculation.  The  law  con- 
templates the  possibility  of  his  abandoning  it,  but  he  may  not  in  the  meantime 
ruin  its  value  to  others,  who  may  wish  to  purchase  or  enter  it.-"^'^  With  respect 
to  the  standing  timber,  the  privileges  of  a  homstead  enterer  are  analogous  to 
those  of  a  tenant  for  life  or  years. •'^'^ 

bb.  Schemes  to  Defraud  Government. — The  fact  that  claimants  to  lands  under 
the  homestead  and  pre-emption  laws  after  occupation  for  a  time  abandon  the 
lands  is  not  alone  proof  that  they  intended  to  defraud  the  government,  although 
in  the  meantime  they  have  cut  and  sold  the  timber  from  the  lands  during  the  oc- 
cupation.'**' As  between  the  government  and  the  settler,  the  title  to  the  land  un- 
til the  conditions  of  the  law,  are  fulfilled  remains  in  the  United  States,  but  in  the 
meantime  if  the  settler  is  engaged  in  improving  the  land  as  required  by  law  and 
disposes  of  any  surplus  timber  without  intent  to  defraud  the  government,  and  the 
purchaser  buys  the  timber  under  the  belief  that  there  is  no  intent  or  purpose  to 
defraud  the  government,  the  sale  is  lawful  and  the  purchaser  is  protected.-* ^ 

(c)  Rights  of  Railroad  to  Use  in  Construction. — See  post,  "Timber  and 
Material  Rights,"  II.  B,  3,  f,   (4). 

(2)  Title  to  Timber  Cut. — The  trees  growing  upon  the  public  lands  of  the 
United  States  are  its  absolute  property  as  much  so  as  any  other  article  of  prop- 
erty possessed  by  the  government,  and  any  one  entering  upon  those  lands  for 
the  purpose  of  cutting  trees  commits  a  plain  act  of  trespass,  illegal  in  its  nature, 
and  as  the  title  to  the  standing  timber  was  in  the  United  States,  the  trespasser 
by  severing  the  trees  from  the  freehold  acquired  no  right,  title  or  interest  in 
them  by  reason  of  such  severance.'*^     Persons  who,  without  authority,  cut  wood 


37.  Of  homestead  enterer. — Shiver  v. 
United  States,  159  U.  S.  491.  49S,  40  L. 
Ed.  231;  Stone  v.  United  States,  167  U.  S. 
178,  194,  42  L.  Ed.  127.  See  also,  United 
States  V.  Cook,  19  Wall.  591,  22  L.  Ed. 
210. 

As  to  all  the  lands  in  which  the  title 
is  in  the  government,  the  timber  and 
trees  standing  and  growing  on  them,  are 
part  of  the  land,  the  title  of  the  United 
States  to  the  trees  being  the  same  as  its 
title  to  the  soil,  and  even  a  settler  who 
takes  up  a  claim  on  public  lands  intending 
to  perfect  his  right  to  it,  has  no  right 
until  he  has  perfected  his  claim,  to  cut 
the  timber,  except  so  far  as  it  is  neces- 
sary and  reasonable  to  prepare  so  much 
of  the  lands  for  cultivation  as  he  intends 
to  cultivate.  Stone  v.  United  States,  167 
U.   S.    178,   191,    192,   42  L.    Ed.    127. 

A  reasonable  construction  of  the  stat- 
ute— a  construction  consonant  both  with 
the  protection  of  the  property  of  the  gov- 
ernment in  the  land  and  of  the  rights  of 
the  settler — restricts  a  homestead  en- 
terer to  the  use  of  the  timber  actually  cut, 
or  to  the  lumber  exchanged  for  such  tim- 
ber and  used  for  his  improvements,  and 
to  such  as  is  necessarily  cut  in  clearing 
the  land  for  cultivation.  Shiver  v.  United 
States,  159  U.  S.  491,  408,  40  L.  Ed.  231. 

38.  Shiver  v.  United  States,  159  U.  S. 
491,  497,  40  L.   Ed.  231. 


39.  Shiver  v.  United  States,  159  U.  S. 
491.    497,    40    L.    Ed.    2.11. 

40.  Schemes  to  defraud  government.— 
Stone  V.  United  States,  167  U.  S.  178,  194, 
42    L.    Ed.    127. 

The  jury  should  judge  of  the  intent  of 
the  parties  so  acting  by  all  the  circum- 
stances _  surrounding  each  case,  and  if 
these  circumstances  satisfy  the  jury  that 
claimants  of  the  land  were  acting  in  good 
faith  at  the  time  they  sold  the  timber,  and 
the  purchaser  had  no  reasonable  ground 
to  believe  otherwise,  then  such  sale  would 
be  lawful.  Stone  7\  United  States,  167 
U.   S.    178,   194,  42  L.   Ed.    127. 

41.  Timbers  cut  by  claimant.— Stone  v. 
United  States,  107  U.  S.  178  193  42  L 
Ed.   127. 

42.  Title  to  timber  cut.— Northern  Pac. 
R.  Co.  7'.  Lewis,  162  U.  S.  366,  374,  40  L. 
Ed.  1002.  See  ante,  "Schemes  to  Defraud 
Government,"   IT,   B,  2,  c,   (1),   (h),  bb. 

"In  Schulenberg  v.  Harriman,  21  Wall 
44,  64.  22  L.  Ed.  551,  it  was  held,  that 
where  title  to  land  upon  which  the  lum- 
ber was  cut  was  in  the  state,  severing  the 
timber  from  the  realty  did  not  change  the 
title.  Its  character  was  changed  from 
realty  to  personalty,  but  its  title  was  not 
affected.  It  continued  as  previously  the 
property  of  the  owner  of  the  land  and 
could  be  pursued  wherever  it  was  carried. 
All   the  remedies  were   open  to  the  owner 
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on  government  lands  and  transfer  it  to  another  part  of  the  same  tract  of  gov- 
ernment lands,  or  who  purchase  from  others  that  have  so  cut  and  transferred 
it,  do  not  own  such  wood,  nor  have  they  the  slightest  title  to  it  or  interest  in 
it ;  neither  do  such  persons  have  any  such  possession  as  is  prima  facie  evidence 
of  title,  right  or  ownership  such  as  will  enable  them  to  maintain  an  action 
against  a  railroad  company  for  the  negligent  destruction  of  such  wood  by  fire.'*^ 

(3)  Seizure  of  limber  Cut. — Notwithstanding  there  is  no  special  statute  for 
it,  the  department  of  the  interior,  acting  under  the  idea  of  protecting  from  dep- 
redation timber  on  the  lands  of  the  government,  have  gradually  come  to  assert 
the  right  to  seize  what  is  cut  and  taken  away  wherever  it  can  be  traced,  and  in 
aid  of  this  the  registers  and  receivers  of  the  land  office  have,  by  instructions 
from  the  secretary  of  the  interior,  been  constituted  agents  of  the  United  States 
for  these  purposes,  with  power  to  appoint  special  agents  under  themselves.  The 
authority  of  the  secretary  of  the  interior  to  make  these  rules  and  regulations 
for  the  protection  of  the  public  lands,  has  been  upheld.'*'* 

(4)  Compromises  zcith  Trespassers. — The  instructions  of  the  commissioners 
of  the  general  land  office  delivered  occasionally  from  1855  to  1877,  directing 
them  to  seize  and  sell  timber  cut  from  the  public  land,  also  authorized  them  tG 
compromise  with  the  trespassers  on  payment  of  a  reasonable  compensation  for 
the  timber  cut  and  taken  away."*^  A  compromise  so  made  by  which  a  trespasser- 
agrees  to  pay  all  the  costs  and  expenses  of  a  seizure  by  one  of  these  agents, 
and  gives  bond  to  pay  the  value  of  the  timber  when  ascertained  in  a  manner 
pointed  out  in  the  agreement,  and  does  pay  the  actual  expenses,  is  a  valid  adjust- 
ment of  the  matter,  and  binds  the  United  States."*^  And  on  a  subsequent  seizure 
of  the  same  property,  by  government  officers,  in  disregard  of  this  Settlement  and 
sale  of  it  to  another  person,  such  compromise  is  evidence  of  the  title  of  the  party 
who  took  possession  vmder  it  and  had  held  it  ever  since,  in  an  action  between 
him  and  the  second  purchaser.'*''' 

(5)  Recoi'ery — (a)  Of  Timber — (b)  Of  Value  of  Timber  or  Damages — aa. 
Right  of  Action. -^^ — The  United  States  may  maintain  an  action  for  cutting  and 
carrying  away  timber  from  its  public  land.'*^ 

.bb.  Form  of  Action. — The  United  States  have  a  right  to  bring  an  action  of 
trespass  quare  clausum  fregit  against  a  person  for  cutting  and  carrying  away 
trees  from  the  public  lands.-''" 

cc.  Jurisdiction  and  Venue. — Although  the  lands  from  which  the  trees  are 
alleged  to  have  been  unlawfully  cut  are  in  Idaho,  the  district  court  of  the  United 
States  for  the  district  of  Washington  has  jurisdiction  of  the  case,  as  the  defend- 
ant was  found  there.-'^'     Where  a  party  holding  permits  to  cut  timber  from  cer- 

which   the   law   afiforded   in   other  cases   of  L.  Ed.  825.     See,  senerally,  the  title  COM- 

the    wrongful    removal    or    conversion    of  PROMISE  AND  SETTLEMENT,  vol.  3, 

personal    property.      See    also,    Turley     v.  p.  980. 

Tucker,  6  Missouri  583.     It  is  plain,  there-  48.    As  to  power  of  United  States  to  sue 

fore,  that   the   plaintiffs   obtained   no   right  and    be    sued,      see      the      title      UNITED 

or   title   to   the   trees   by   cutting   them   on  STATES. 

the  lands  owned  by  the  United  States  un-  49.    Action  for   cutting   timber. — United 

der   circumstances    such    as    are    set    forth  States   v.    Cook,    19   Wall.    591,    594,   22    L. 

in  this  bill  of  exceptions."      Northern  Pac.  Ed.  210;  Cotton  v.  United  States,  11  How. 

R.   Co.  V.   Lewis,  1G2  U.   S.  366,  374,  40   L.  229,    13    L.   Ed.   675. 

Ed.    1002.  50.    Form  of  action. — Cotton  v.  United 

43.    Northern  Pac.   R.  Co.  v.  Lewis,   162  States,  11   How.  229,  13   L.   Ed.   675. 

U    S.  3r;r),  40  L.  Ed.  1002.  51.     Jurisdiction    and    venue. — Stone     v. 

'44.     Seizure    of    timber     cut.— Wells     v.  United    States,    167   U.    S.    178,   182,   42    L. 

Nickles,    104   U.    S.   444,  26   L.    Ed.   825;    In  Ed.    127. 

re  Neagle,  135  U.  S.  1,  65,  34  L.   Ed.  55.  In   the  above   case  the  gravamen   of  the 

45.  Compromises  with  trespassers. —  action  was  the  conversion  of  the  lumber 
Wells  V.  Nickles,  104  U.  S.  444,  26  L.  Ed.  and  the  railroad  ties  manufactured  out  of 
825.  such    trees,    and    a    judgment    was    asked. 

46.  ^yells  V.  Nickles,  104  U.  S.  444,  26  not  for  the  trespass,  but  for  the  value  of 
L.   Ed.  825.  the    personal    property    so    converted    by 

47.  Wells  V.   Nickles,   104   U.   S.   444,   26       the    defendant.      The    action    in    its    essen- 
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tain  government  lands,  willfully  and  fraudulentl}'  cuts  timber  from  other  lands, 
he  does  not  become  a  trustee  ex  maleficio  and  subject  to  equity  jurisdiction,  but 
commits  a  trespass  for  which  he  is  liable  at  law.-''- 

dd.  Evidence — (aa)  Preswiiptions  and  Burden  of  Proof. — If  a  person  h.a<l 
acquired  the  right  by  reason  of  a  compliance,  w'ith  the  provisions  of  a  statute. 
the  facts  should  have  been  shown  by  him.  The  presumption  in  the  absence  ot 
evidence  is  that  the  cutting  is  illegal.^'^ 

(bb)    IVeiglit  and  Sufficiency. — See  ante,  "Title  to  Timber  Cut,"  II,  B,  2,  c.  (2). 

ee.  Damages — Amount  of  Recovery. — Where  the  trespass  was  committed  by 
mistake  and  there  was  no  intention  on  the  part  of  the  trespasser  to  violate  the 
law,  the  measure  of  damages  must  be  the  value  of  the  timber  at  the  time  and 
at  the  place  where  it  w^as  cut  and  not  at  the  time  and  place  of  its  delivery. ^i 
When  the  government  proved  or  defendant  admitted  that  he  cut  and  unlaw- 
fully carried  away  timber,  the  government  was  entitled  to  at  least  a  verdict  for 
nominal  damatjes.^-'' 


tial  features  related  to  personal  property, 
was  of  a  transitory  nature,  and  could  be 
brought  in  any  jurisdiction  in  which  the 
defendant  could  be  found  and  served  with 
process.  And  a  suit  could  have  been 
brought  to  recover  the  property  wherever 
it  could  be  found.  The  case  of  Ellen- 
wood  V.  Marietta  Chair  Co.,  1.58  U.  S. 
105,  39  L.  Ed.  913,  proceeded  upon  the 
theory  that  the  allegations  of  the  petition, 
at  the  time  it  was  tried,  presented  a 
single  cause  of  action,  in  which  the  tres- 
pass upon  the  land  was  the  principal 
thing,  and  the  conversion  of  the  property 
was  incidental  only,  and,  therefore,  that 
the  entire  cause  of  action  was  local. 

"If  a  suit  like  this  cannot  be  maintained, 
then  persons  depredating  on  the  public 
lands  inay  escape  civil  liability  by  simply 
removing  from  the  state  in  which  the  dep- 
redation occurred;  whereby  the  govern- 
ment would  be  compelled  to  rely  alto- 
gether upon  a  criminal  prosecution  in 
which  it  could  not  succeed  except  by 
proving  the  guilt  of  the  defendant  be- 
yond all  reasonable  doubt."  Stone  v. 
United  States,  167  U.  S.  178,  183,  42  L. 
Ed.  127.  See,  generally,  the  title  VENUE. 

52.  Equity  jurisdiction. — United  States 
V.  Bitter  Root,  etc.,  Co.,  200  U.  S.  451, 
478,    50    E.    Ed.    550. 

53.  Presumptions  and  burden  of  proof. 
— Northern  Pac.  R.  Co.  v.  Lewis,  162  U. 
S.  366,  376,  40  L.  Ed.  1002;  United  States 
V.  Cook,  19  Wall.  591,  22  L.  Ed.  210; 
United  States  v.  Denver,  etc.,  R.  Co.,  191 
U.  S.  84,  90,  48  L.  Ed.  106;  United  States 
V.    Mock,    149    U.    S.    273,    37   L.    Ed.    732. 

''A  party  who  has  been  shown  to  be 
prima  facie  guilty  of  a  trespass,  and  re- 
lies upon  a  license,  must  exhibit  his 
license  and  prove  that  his  acts  were  jus- 
tified by  it.  The  practical  injustice  of  a 
different  rule  is  manifest.  It  would  re- 
quire the  plaintiff  not  only  to  establish  a 
negative,  that  is,  that  the  timber  was  not 
cut  for  the  purpose  of  construction  and 
repair,  but  to  establish  it  by  testimony 
peculiarly  within  the  knowledge  of  the 
defendant."  United  States  v.  Denver  etc 
R.   Co.,   191   U.   S.   84,  91,   48    L.    Ed     106     ' 


"If  the  burden  of  proof  would  rest  upon 
the  defendant  to  show  the  cutting  of 
timber  for  a  proper  purpose,  evidently  it 
could  not  shift  that  burden  upon  the  plain- 
tiff by  employing  an  agent  to  do  the 
work."  United  States  v.  Denver,  etc.,  R. 
Co.,  191   U.   S.  84,  91,  48  L.   Ed.  106. 

"As  the  government  was  the  sole  and 
absolute  owner  of  these  lands  and  of  the 
timber  growing  thereon,  the  presumption 
would  be  against  the  right  of  any  third 
person  to  cut  the  timber,  and  if  he 
clainied  the  right  by  virtue  of  any  au- 
thority or  license  given  him  by  the  owner, 
that  is,  the  government,  he  would  be  com- 
pelled to  show  it."  Northern  Pac.  R.  Co. 
V.  Lewis,  162  U.  S.  366,  377,  40  L.  Ed. 
1002.  See,  generally,  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF,  vol.  9,  p.  618. 

54.  Damages — Amount  of  recovery. — 
It  was  so  held  where  a  railroad  com- 
pany cut  timber  from  public  lands  in  the 
belief  that  such  lands  were  adjacent  to 
its  line  of  road,  though  in  legal  construc- 
tion they  were  not  adjacent,  the  said  com- 
pany having  used  ordinary  care  and  pru- 
dence in  first  being  advised  as  to  the  law 
and  there  was  no  intention  on  the  part  of 
said  company  to  violate  any  law  or  do  any 
wrongful  act.  United  States  v.  St.  An- 
thony R.  Co.,  192  U.  S.  524,  542,  48  L.  Ed 
548. 

In  Pine  River  Logging  Co.  v.  United 
States,  186  U.  S.  279,  46  L.  Ed.  1164,  the 
parties  to  the  contract  were  held  liable 
for  the  full  value  of  the  timber  after  it 
was  cut  and  had  increased  in  value  by 
reason  of  the  labor  expended  upon  it  by 
the  parties  who  did  the  cutting.  This  was 
on  the  ground  that  they  were  willful 
trespassers,  acting  in  bad  faith,  and  ought 
to  be  made  to  suffer  some  punishment  for 
their  depredations;  but  it  was  stated  that 
where  the  trespass  is  the  result  of  inad- 
vertence or  mistake,  and  the  wrong  was 
not  intentional,  the  value  of  the  property 
when    first   taken    must    govern. 

55.  Nominal  damages.— United  States 
V.  Mock.  149  U.S.  273,  277,  37  L.  Ed.  732, 
followed    in   United   States   v.    Humphries, 
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(6)  Cnininal  Liability  and  Prosecution. — By  statute  it  is  made  a  criminal  of- 
fense to  cut  and  remove  timber  from  the  public  lands  of  the  United  States.^^ 
By  the  act  of  March  2nd,  1831,  the  cutting  and  using  of  oak  and  hickory  or  any 
other  description  of  timber  trees  from  the  public  lands  is  indictable  and  pun- 
ishable by  fine  and  imprisonment.^" 

d.  Unlazi'fnl  Occupancy  and  Inclosurc — (1)  In  General — The  building  of 
fences  upon  public  lands  with  intent  to  inclose  them  for  private  use  would  be  a 
mere  trespass,  and  such  fences  might  be  abated  by  the  officers  of  the  government 
or  by  the  ordinary  processes  of  courts  of  justice.  To  this  extent  no  legislation 
was  necessary  to  vindicate  the  rights  of  the  government  as  a  landed  propri- 
etor."^ If  parties  have  enclosed  the  public  lands  in  violation  of  the  statute  it 
is  no  answer  to  say  that  they  have  enclosed  them  for  irrigating  as  well  as  for 
pasturage  purposes.  The  violation  of  the  statute  is  none  the  less  manifest  from 
the  fact  that  the  defendants  had  an  ulterior  purpose,  or  a  purpose  other  than 
that  of  pasturage.^'-* 

(2)  Effect  of  Claiming  under  Color  of  Title. — The  provision  of  the  act  of 
Feb.  25,  1885,  for  the  removal  of  fences  enclosing  public  land,  do  not  operate 
upon  persons  who  hold  the  land  under  a  bona  fide  claim  or  color  of  title.*^^ 

(3)  Procedure. — The  proceeding  under  the  act  of  February  25,  1885,  to  com- 
pel the  removal  of  a  fence  enclosing  public  lands  is  not  a  common-law  action, 
but  a  summary  proceeding  more  in  the  nature  of  a  suit  in  equity,  and  the  de- 


149  U.  S.  277,  37  L.  Ed.  734.  As  to  any 
further  right  of  recovery,  see  Wooden- 
ware  Co.  V.  United  States,  106  U.  S.  432, 
27  L.  Ed.  230;  Benson  Min.,  etc.,  Co.  v. 
Alta  Min.,  etc.,  Co.,  145  U.  S.  428,  36  L. 
Ed.  762.  See,  generally,  the  title  DAM- 
AGES,  vol.    5,   p.    157. 

56.  Criminal  liability  and  prosecution. 
—Shiver  v.  United  States,  159  U.  S.  491, 
40  L.  Ed.  231;  United  States  v.  Briggs,  9 
How.    351,    13    L.    Ed.    170. 

57.  On  the  2d  of  March,  1831,  congress 
passed  an  act  (4  Statutes  at  Large,  472), 
entitled  ''An  act  to  provide  for  the  pun- 
ishment of  offenses  comrnitted  in  cutting, 
destroying,  or  removing  live  oak  or  other 
timber  or  trees,  reserved  for  naval  pur- 
poses." The  act  itself  declares,  that  every 
person  who  shall  remove,  etc.,  any  live 
oak  or  red  cedar  trees,  or  other  timber, 
from  any  other  lands  of  the  United 
States,  shall  be  punished  by  fine  and  im- 
prisonment. The  title  of  the  act  would 
indicate  that  timber  reserved  for  naval 
purposes  was  meant  to  be  protected  by 
this  mode,  and  none  other.  But  the  en- 
acting clause  is  general,  and  therefore 
cutting  and  using  of  oak  and  hickory,  or 
any  other  description  of  timber  trees 
from  the  public  lands,  is  indictable,  and 
punishable  by  fine  and  imprisonment. 
United  States  v.  Briggs,  9  How.  351,  13 
L.  Ed.  170. 

58.  Unlawful  occupancy  and  inclosure. 
— Camfield  t'.  United  States,  167  U.  S. 
518,   524,   42   L.    Ed.   260. 

59.  Purpose  no  defense. — Camfield  v. 
United  States,  167  U.  S.  518,  528,  42  L. 
Ed.    260. 

60.  Effect  of  claiming  under  color  of 
title. — Color  of  title  cxi-;ts  wherever  there 
is      a      reasonable      doubt      regarding     the 


validity  of  an  apparent  title,  whether  such 
doubt  arises  from  the  circumstances  un- 
der which  the  land  is  held,  the  identity 
of  the  land  conveyed  or  the  construction 
of  the  instrument  under  which  the  party 
in  possession  claims  his  title.  Cameron 
V.  United  States,  148  U.  S.  301,  308,  37  L. 
Ed.    459. 

A  petition  to  the  surveyor  general  of 
the  territory  of  Arizona  was  filed  Feb- 
ruary 28,  1880,  by  the  heirs  of  R.  for  the 
confirmation  of  a  grant,  under  an  act  of 
congress  of  July  22,  1854,  10  Stat.  308,  c. 
103,  as  marked  by  the  survey  and  monu- 
ments. The  surveyor  general  reported 
that  the  grant  should  be  confirmed  to  the 
extent  of  four  square  leagues  and  no  more. 
The  court  found  that  the  fence  main- 
tained by  the  defendant  was  within  the 
exterior  boundaries  of  the  grant,  as  said 
boundaries  were  recited  as  measured  in 
the  expediente,  and  outside  the  four 
square  leagues  measured  by  the  surveyor 
general;  that  the  defendant  had  succeeded 
to  all  the  rights  of  R.  in  the  grant,  and 
w^as  and  had  been  in  possession  of  all  the 
buildings  on  the  four  square  leagues  sur- 
veyed by  the  surveyor  general  and 
claimed,  and  had  always  claimed  title  to 
the  possession  of  all  the  land  within  the 
exterior  boundaries  as  measured  in  the 
expediente,  claiming  title  thereto;  "that 
the  report  of  the  said  surveyor  general 
upon  said  grant  has  never  been  finally 
acted  upon  by  congress;  and  that  said 
claim  and  said  report  are  still  pending 
before  cong-ess."  Upon  proof  of  the 
foregoing  facts,  it  was  held  that  defend- 
ant established  a  color  of  title  to  the 
lands  in  question.  Cameron  v.  United 
States,  148  U.  S.  301,  307,  37  L.  Ed.  459. 
See  United  States  v.  Green,  185  U.  S.  256, 
46   L.    Ed.   898. 
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cree  provided  by  the  act  for  the  abatement  of  the  enclosure  is  unknown  to  an 
action  at  common  law  as  administered  in  this  country .^'^  Where  a  fence  is  built 
in  violation  of  the  act  of  1885,  congress  may  order  its  abatement,  notwithstand- 
ing such  action  will  involve  an  entry  upon  the  lands  of  a  private  individual. ^2 

e.  Regulation  of  Pasturage. — Regulation  of  pasturage  on  public  land,  see  the 
titles  Animals,  vol.  1,  p.  321 ;  Constitutional  Law,  vol.  4,  p.   1. 

f.  Appropriation  and  Use  of  Waters  on  Public  Lands. — See  the  titles  Mines 
AND  Minerals,  vol.  8,  p.  364;  Waters  and  Watercourses. 

g.  Offenses  in  Connection  ztnth  Disposal — (1)  Conspiracies  or  Combinations' 
to  Defraud  the  Government — (a)  Criminal  Liability. — A  conspiracy  to  defraud 
the  government  in  connection  with  the  disposal  of  public  lands,  renders  the 
guilty  parties  liable  to  indictment.^'^  W^hatever  may  be  the  rule  in  equity  as  to 
the  necessity  of  proving  an  actual  loss  or  damage  to  the  plaintiff,  a  case  may  be 
made  out  under  the  statute,  by  proof  of  a  conspiracy  to  defraud  and  the  com- 
mission of  an  overt  act,  notwithstanding  the  United  States  may  have  received  a 
-consideration  for  the  lands  and  suffered  no  pecuniary  loss.  The  law  punishes 
the  false  practices  by  which-  the  lands  were  obtained,  and  the  question  whether 
the  government  stands  in  the  position  of  a  bona  fide  purchaser  with  respect  to 
other  lands  obtained  by  them  in  the  deal  is  not  one  which  can  be  litigated  in  a 
criminal  prosecution   for  a  violation  of  law.^'* 

(b)  Validity  of  Contracts. — A  contract  between  two  persons,  neither  of  them 
being  settlers  or  housekeepers,  that  one  of  them  shall  enter  land  for  the  benefit 
of  both  under  the  pre-emption  laws,  is  a  combination  to  defraud  the  govern- 
ment,  contrary  to  public  policy,   illegal,  and  void.*^^      gy^,}^  ^  contract   will  noi 


61.  Procedure. — Cameron  v.  United 
States,  148  U.  S.  301,  304,  37  L.  Ed.  459.  _ 

"The  proceeding  contemplated  by  this 
act  is  more  nearly  analogous  to  the  sum- 
mary remedies  provided  for  the  enforce- 
ment of  mechanics'  liens  considered  by 
this  court  in  Idaho,  etc..  Land  Imp.  Co.  v. 
Bradbury,  132  U.  S.  509,  33  L.  Ed.  433,  or 
the  special  proceedings  under  the  terri- 
torial statutes  of  Utah  discussed  in  String- 
fellow  V.  Cain,  99  U.  S.  610,  2.5  L.  Ed. 
421;  Cannon  v.  Pratt,  99  U.  S.  C19,  25  L. 
Ed.  446;  Neslin  v.  Wells,  104  U.  S.  428, 
26  L,.  Ed.  802;  Gray  v.  Howe,  108  U.  S. 
12,  24  L.  Ed.  634,  and  in  Ely  v.  New 
Mexico,  etc.,  R.  Co.,  129  U.  S.  291,  32  L. 
Ed.  688,  appealed  from  the  supreme  court 
of  Arizona.  In  these  cases  the  validity 
of  special  statutory  proceedings  of  this 
Ascription  was  sustained,  and  in  Hecht 
V.  Boughton,  105  U.  vS.  235,  26  L.  Ed.  1018, 
it  was  held  that  under  the  act  of  April  7, 
1874,  18  Stat.  27,  c.  80,  an  appeal  was  the 
rinly  proceeding  by  which  this  court  could 
review  the  judgment  or  decree  of  a  terri- 
torial court  in  a  case  where  there  was  not 
a  trial  by  jury."  Cameron  v.  United 
States,  148  U.  S.  301,  305,  37  L.  Ed.  459. 

Proceedings  by  assize  of  nuisance  and 
by  writ  quod  permittat  prosternere  have 
been  abolished  by  statute  in  England,  and 
are  now  obsolete,  if  ever  used,  in  this 
country,  and  in  cases  like  the  present  the 
-only  common-law  remedy  available  to  the 
United  States  would  be  an  action  of  eject- 
ment or  trespass  to  oust  the  intruders. 
Cameron  v.  United  States,  148  U.  S.  301, 
r.04.   37    L.    Ed.    459. 

62.  Fence   built   in   violation   of  act   of 


1885. — Camfield   v.    United    States,    167    U. 
S.    518,    52,5,    42    L.    Ed.    260. 

It  was  so  held  where  fences  were 
erected  immediately  outside  the  even- 
numbered  sections  of  public  lands,  though 
erected  entirely  on  other  land,  and  were 
manifestly  intended  to  enclose  the  gov- 
ernment's lands.  Camfield  v.  United 
States,  167  U.   S.  518,  525.  42  L.  Ed.  260. 

63.  Offenses  in  connection  with  dis- 
posal.—Hyde  V.  Shine,  199  U.  S.  62,  82, 
50  L.  Ed.  90,  citing  Dimond  v.  Shine'  199 
U.    S.    88,    50    L.    Ed.    99. 

64.  Defense.— Where,  by  a  completed 
conspiracy  to  defraud  the  United  States, 
lands  have  been  purchased  from  a  state 
in  the  names  of  fictitious  persons,  full 
compensation  having  been  made  to  the 
state,  and  such  lands  have  been  exchanged 
for  United  States  lands  under  the  forest 
reserve  acts  of  June  4,  1897,  an  indict- 
ment under  United  States  Rev.  Stat  S 
5440,  against  the  members  of  said  con- 
spiracy IS  sufficient,  even  though  the 
United  States  might  succeed  in  defeating 
a  recovery  of  the  state  lands  by  setting 
up  the  rights  of  a  bona  fide  purchaser. 
Hyde  v.  Shine,  199  U.  S.  62,  83,  50  L  Ed 
90,  cited  in  Dimond  v.  Shine,  199  U.  S  Ss' 
50    L.    Ed.   99. 

No  pecuniary  damage  suffered.— Th- 
states  or  the  United  States  have  a  right 
to  punish  a  violation  of  a  statute  enacted 
as  a  part  of  the  public  policy,  notwith- 
standing they  may  have  suffered  no 
pecuniary  damages  therefrom.  Hyde  !■ 
Sluno,  199  U.   S.  62.  81.  50  I,.   Kd.  90. 

65.  Validity  of  contracts.— flarkness  v 
Underlull,    1    Black   316,    17    L.    Ed.    208 
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operate  by  way  of  estoppel  to  prevent  one  of  the  parties,  his  heirs  or  ahenees, 
from  setting  up  a  good  legal  title  subsequently  acquired,  against  the  fraudulent 
title  obtained  by  the  other  in  accordance  with  the  contract."'^^ 

(2)  Conspiracy  to  Prevent  Perfection  of  Homestead  Entry. — Conspiracy  tc 
prevent  party  from  perfecting  homestead  entrv  on  public  lands,  see  the  titles 
Civil  Rights,  vol.  3,  pp.  814,  820;  Conspiracy,  vol.  3,  pp.  1101,  1102,  1104. 

(3)  False  Szvearing. — False  swearing  in  a  land  contest  before  a  local  land 
office,  in  respect  of  a  homestead  entry,  is  perjury  within  the  scope  of  Rev. 
Stat.,  §  5392.'^'  In  case  of  false  swearing  the  pre-emptor  was  subject  to  a  prose- 
cution for  perjury,  and  forfeited  the  money  he  had  paid  for  the  land;  and  any 
grant  or  convevance  made  by  him  before  the  entry  was  declared  null  and  void, 
with  an  exception  in  favor  of  bona  fide  purchasers  for  a  valuable  considera- 
tion.^^ 

3.  Disposal— a.  Power  of  Disposal  and  Lazvs  Controlling — (1)  Generat 
Statement. — It  is  a  well-settled  principle  that  where  a  new  country  is  discov- 
ered the  discovery  is  made  for  the  benefit  of  the  whole  nation  to  which  the  dis- 
coverers owe  allegiance,  and  the  vacant  soil  is  to  be  disposed  of  by  that  organ  of 
the  government  which  has  the  constitutional  power  to  dispose  of  the  national  do- 
mains.*^^  The  United  States,  being  the  owner  of  the  public  lands  within  the 
states  and  territories,  have  the  right  to  say  to  whom,  in  what  mode,  and  by  what 
title,  they  shall  be  conveyed.^" 

(2)  Pozver  of  Congress. — Congress  under  the  power  conferred  upon  it  by 
the  constitution  has  the  exclusive  right  to  dispose  of  the  public  lands  belonging 
to  the  United  States,'^ ^  and  no  state  can  interfere  with  this  right  or  embarrass 


66.  Operation  of  fraudulent  contract. — 

Harkness    z:    Underbill,    1    Black    316,    17 
L.    Ed.   208. 

67.  False  swearing. — Caha  v.  United 
States,  1.52  U.   S.  211,  38   L.   Ed.  415. 

68.  Effect  of  false  swearing. — Myers  v. 
Croft,    13   Wall.   291,  296,   20   L.    Ed.    562. 

69.  Power  of  disposal  and  laws  con- 
trolling.—INIartin  V.  WaddcU,  16  Pet.  367, 
409,  10  L.  Ed.  997.  In  this  case,  the  court 
say:  "According  to  the  theory  of  the 
British  constitution,  all  vacant  lands  are 
vested  in -the  crown,  as  representing  the 
nation,  and  the  exclusive  power  to  grant 
them  is  admitted  to  reside  in  the  crown, 
as  a  branch  of  the  royal  prerogative.  It 
has  been  already  shown  that  this  principle 
was  as  fully  recognized  in  America  as  in 
the  island  of  Great  Britain."  Scott  v. 
Sandford,  19  How.  393,  501,  15  L.  Ed.  691. 
See  Johnson  v.  Mcintosh,  8  Wheat.  543, 
595,   5   L.   Ed.    681. 

70.  Irvine  v.  Marshall,  20  IIow.  558,  15 
L.   Ed.  994. 

The  control,  enjoyment,  and  disposal, 
by  the  United  States,  of  their  own  prop- 
erty, is  independent  of  the  locality  of 
such  property,  whether  it  be  situated  in 
a  state  or  territory;  nor  are  the  contracts 
of  the  government  with  respect  to  sub- 
jects within  its  constitutional  competency, 
local,  or  confined  in  their  effects  and 
operation  strictly  to  the  sites  of  the  sub- 
jects to  which  they  relate.  Irvine  v.  Mar- 
shall, 20  How.   558,   15   L.   Ed.  994. 

71.  Power  of  congress. — Van  Brocklin 
V.  Tennessee,  117  U.  S.  151,  168,  29  L. 
Ed.  845;  United  States  v.  Gratiot.  14  Pet. 
526,  10  L.  Ed.  573;  Pollard  v.  Hagan,  3 
How.  'hi2,  11   L.   Ed.   565;    Irvine   v.    Mar- 


shall, 20  How.  558,  563,  15  L.  Ed.  994  j 
Jourdan  z>.  Barrett,  4  How.  168,  185,  11 
L.  Ed.  924;  United  States  z:  Hughes,  11 
How.  '552,  568,  13  L.  Ed.  809;  Scott  v. 
Sandford,  19  How.  393,  501,  15  L.  Ed. 
691. 

The  authority  of  congress  over  the  pub- 
lic lands  is  granted  by  §  3,  article  IV,  of 
the  constitution,  which  provides  that  "the 
congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulation-v 
respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States.'" 
In  other  words.  congress  is  the 
body  to  which  is  given  the  power 
to  determine  the  conditions  upon 
which  the  public  lands  shall  be  disposed 
of.  The  nation  is  an  owner,  and  has 
made  congress  the  principal  agent  to  dis- 
pose of  its  property.  Butte  City  Water 
Co.  V.  Baker,  196  U.  S.  119,  125,  49  L. 
Ed.  409;  Gibson  v.  Chouteau,  13  Wall.  92, 
102,  20  L.  Ed.  534;  Bagnell  v.  Broderick, 
13  Pet.  436,  450,  10  L.  Ed.  235;  Haydel  zu 
Dufresne,  17  How.  23,  29,  15  L.  Ed.  115. 

Congress  may  secure  the  rights  of  the 
United  States  in  the  public  domain,  pro- 
vide for  the  sale,  lease  or  donation  of  any 
part  of  it,  establish  the  validity  of  the 
titles  of  the  purchasers,  and  organize 
territorial  governments,  with  powers  of 
legislation.  Dred  Scott  z'.  Sandford.  ir^ 
How.  393,  501,  15  L.  Ed.  691.  See  Wither- 
spoon  z'.  Duncan,  4  Wall.  210,  219,  18  L. 
Ed.    339. 

No  appropriation  of  public  land  can  b& 
made  for  any  purpose,  but  by  authority 
of  an  act  of  congress.  By  the  3d  section 
of  the  constitution  of  the  United  States, 
power  is  given  to  congress  to  dispose  ofv 
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its  exerciseJ2  nor  can  such  state  legislation  deprive  the  grantees  of  the  United 
States  of  the  possession  and  enjoyment  of  the  property  granted,  by  reason  of 
any  delay  in  the  transfer  of  the  title  after  the  initiation  of  proceedings  for  its 
acquisition^^  Where  congress  has  prescribed  rules  which  must  be  followed  and 
conditions  which  must  be  complied  with,  the  land  department  has  no  authority 
to  make  any  changes  therein,  and  the  same  is  true  in  regard  to  any  of  the  of- 
ficers of  the  department."'*  The  power  of  congress  over  the  public  lands,  as 
conferred  by  the  constitution,  can  only  be  restrained  by  the  courts,  in  cases 
where  the  land  has  ceased  to  be  government  property  by  reason  ot  a  right  vested 
in   some  person  or  corporation/^ 

Extent  of  Power  of  Congress. — The  recognition  of  a  plenary  power  in 
congress  to  dispose  of  the  public  domain,  or  to  organize  a  government  over  it, 
does  not  imply  a  corresponding  authority  to  determine  the  internal  polity,  or  to 
adjust  the  domestic  relations,  or  the  persons  who  may  lawfully  inhabit  tlie  ter- 
ritory in  which  it  is  stipulated."*^ 

(3)  Ponder  to  Dispose  of  Particular  Lands — (a)  State  Lands. — See  ante, 
■"Effect  of  Admission  of  Territory  as  State,"  II,  B,  2,  b. 

(b)  Lands  under  Navigable  Waters. — See  the  title  Navigablk  Wate;rs  vol 
8,  p.  805.  H 

(c)  Lidian  Lands. — See  the  title  Indians,  vol.  6,  p.  906. 

(4)  Laics  Controlling. — From  what  has  heretofore  been  said  it  follows,  nec- 
essarily, that  the  disposal  of  the  public  lands  of  the  United  States  is  controlled 


and  make  all  needful  rules  and  regula- 
tions respecting,  the  territory  or  other 
property  of  the  United  States.  No  au- 
thority is  known  to  exist  in  any  col- 
lector, under  a  law  of  congress,  to  make 
an  appropriation  of  land  for  the  use  of 
the  United  States.  United  States  v.  Fitz- 
gerald,   15    Pet.    407,    10    L.    Ed.    785. 

The  words  "dispose  of  the  public  lands, 
used  in  the  constitution  of  the  United 
States,  cannot,  under  the  decisions  of  the 
supreine  court,  receive  any  other  con- 
■struction  than  that  congress  has  the 
power,  in  its  discretion,  to  authorize  the 
leasing  of  the  lead  mines  on  the  public 
lands  in  the  territories  of  the  United 
States.  There  can  be  no  apprehension  of 
any  encroachments  upon  state  rights,  by 
the  creation  of  a  numerous  tenantry 
within  the  borders  of  the  states,  from  the 
adoption  of  such  measures.  United  States 
V.   Gratiot,   14   Pet.   526,   10   L.   Ed.   573. 

72.  Van  Brocklin  v.  Tennessee,  117  U. 
S.  151,  168,  29  L.  Ed.  845;  Gibson  v.  Chou- 
teau, 13  Wall.  92,  20  L.  Ed.  534;  Jourdan 
V.  Barrett,  4  How.  168,  185,  11  L.  Ed.  924; 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426, 
26  L.  Ed.  578.  See  post,  "Recognition, 
Validation    and    Confirmation,"    III,    C,    3. 

A  state  has  a  perfect  right  to  legislate 
as  she  may  please  in  rcgarrl  to  the  reme- 
dies to  be'  prosecuted  in  her  courts;  and 
to  regulate  the  disposition  of  the  prop- 
erty of  her  citizens,  by  descent,  devise  or 
alienation;  but  congress  is  invested,  by 
the  _  constitution,  with  the  power  of  dis- 
posing of  the  public  land,  and  making 
needful  rules  and  regulations  respecting 
it.  Wilcox  V.  McConnel,  13  Pet.  498,  10 
L.    Ed.   264. 

73.  Gibson  z:  Chouteau,  13  Wall.  92, 
20  L.  Ed.  534.     The  court  say:     "For,  as 


said  in  Bagnell  v.  Broderick,  13  Pet.  436, 
450,  10  L.  Ed.  235,  'congress  has  the  sole 
power  to  declare  the  dignity  and  effect  of 
titles  emanating  from  the  United  States; 
and  the  whole  legislation  of  the  federal 
government  in  reference  to  the  public 
lands  declares  the  patent  the  superior  and 
conclusive  evidence  of  legal  title.  Until 
its  issuance  the  fee  is  in  the  government, 
which,  by  the  patent,  passes  to  the  gran- 
tee, and  he  is  entitled  to  recover  the  pos- 
session  in    ejectment.'  " 

74.  Laws  of  congress  binding  on  de- 
partmental officers. — Congress,  which  pos- 
sesses the  absolute  power  of  alienation  of 
the  public  lands,  has  prescribed  the 
period  at  which  other  parties  than  the 
grantee  named  shall  have  the  privilege  of 
acquiring  a  right  to  portions  of  the  lands 
specified,  and  neither  the  secretary,  nor 
any  other  officer  of  the  land  department, 
can  extend  the  period  by  requiring  some- 
thing to  be  done  subsequently,  and  until 
done  continuing  the  right  of  parties  to 
settle  on  the  lands  as  previously.  Van 
Wyck  7\  Knevals,  106  U.  S.  360,  367.  27 
L.  Ed.  201;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer,  113  U.  S.  629,  28  L.  Ed.  1122; 
Walden  v.  Knevals,  114  U.  S.  373,  375.  29 
L.  Ed.  167.  See  post,  "Land  Department 
Subject  to  Will   of  Congress,"  IT,   B.  4,  c. 

75.  Jurisdiction  of  courts. — Frisbie  z: 
Whitney.    9    Wall.    187,    19    L.    Ed.    668. 

76.  Extent   of   power    of    congress. .\ 

supreme  power  to  make  needful  rules  re- 
specting the  public  domain,  and  a  similar 
power  of  framing  laws  to  operate  upon 
persons  and  things  wMthin  the  territorial 
limits  where  it  lies,  are  distinguished  by 
broad  lines  of  demarcation  in  American 
history.  Dred  Scott  z'.  Sandford,  19  IJdv 
393,   501,   15    L.    Ed.   691. 
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by  the  laws  of  the  United  States  as  provided  by  congress."'^ 

b.  Lands  Subject  to  Entry  and  Sale — (1)  In  General. — The  policy  of  the 
government  was  to  keep  the  public  lands  opened  at  all  times  to  sale  and  pre- 
emption, and  thus  encourage  the  settlement  of  the  country,  and,  at  the  same 
time,  to  advance  such  settlement  by  liberal  donations  to  aid  in  the  construction 
of  railways  and  other  internal  improvements.'** 

(2)  Unsurveyed  Lands — (.a)  In  General — Sale. — Xo  portion  of  the  public 
domain,  unless  it  be  in  special  cases  not  aflfecting  the  general  rule,  is  open  to 
sale  until  it  has  been  surveyed  and  an  approved  plat  of  the  township  embracing 
the  land  has  been  returned  to  the  local  land  office.'"-^ 

(b)  Settlement. — A  settlement  upon  the  public  lands  in  advance  of  the  public 
surveys  is  allowed  to  parties  who  in  good  faith  intend,  when  the  surveys  are 
made  and  returned  to  the  local  land  office,  to  apply  for  their  purchase.^^^ 

(c)  Unsurveyed  Islands. — The  government,  as  original  proprietor,  has  the 
right  to  survey  and  sell  any  lands,  including  islands  in  a  river  or  other  body  of 
water  and  if  it  omits  to  survey  an  island  in  a  stream  and  refuses,  when  its  at- 
tention is  called  to  the  matter,  to  make  any  survey  thereof,  no  citizen  can  over- 
rule the  action  of  the  department,  assume  that  the  island  ought  to  have  been 
surveyed,  and  proceed  to  occupy  it  for  the  purposes  of  homestead  or  pre-emp- 
tion entry.^^ 


77.  Laws  controlling. — Jourdan  v.  Bar- 
rett,  4   How.   16S,    185,    11    L.    Ed.    924. 

So  when  the  territorial  government  of 
Oregon  was  established,  it  was  provided 
by  an  act  of  1848,  that  "all  laws  hereto- 
fore passed  in  said  territory,  rnaking 
grants  of  land,  or  otherwise  affecting  or 
incumbering  the  title  to  lands,"  are  de- 
clared to  be  void;  and  the  laws  of  the 
United  States  are  "extended  over  and  de- 
clared to  be  in  force  in  said  territory,  so 
far  as  the  same,  or  any  provision  thereof, 
may  be  applicable."  Shively  v.  Bowlby, 
152  U.  S.  1,  50,  38  L.  Ed.  331;  Lownsdale 
r.  Parrish,  21  How.  290,  16  L.  Ed.  80; 
Stark  V.  Starrs,  6  Wall.  402,  18  L.  Ed.  925; 
Missionary  Society  v.  Dalles,  107  U.  S. 
330,  344,  27  L.  Ed.  545;  Missionary  So- 
ciety V.  Kelly,  107  U.  S.  347,  27  L.  Ed. 
549. 

78.  Lands  subject  to  entry  and  sale. — > 
Winona,  etc.,  R.  Co.  r.  Barney,  113  U.  S. 
618,   625,   28   L.    Ed.   1109. 

"It  was  not  for  the  interest  of  the  coun- 
try that  any  portion  of  the  public  lands 
should  be  withheld  from  sale  and  settle- 
ment because,  when  the  route  of  the  roads 
was  definitely  determined,  they  might  fall 
within  the  limits  of  the  grants;  nor  was 
it  the  purpose  of  congress  to  lessen  the 
extent  of  its  aid  because  it  might  ulti- 
mately be  found  that,  at  the  time  of  its 
grant,  or  when  the  route  was  determined, 
portions  of  the  land  designated  had  al- 
ready been  disposed  of  or  pre-emption 
rights  had  attached  to  them."  Winona, 
etc.,  R.  Co.  V.  Barney,  113  U.  S.  618,  625, 
28   L.    Ed.   1109. 

Public  lands  belonging  to  the  United 
States,  for  whose  sale  or  other  disposi- 
tion congress  has  made  provision  by  its 
general  laws,  are  to  be  regarded  as  le- 
gally open  for  entry  and  sale  under  such 
laws,  unless  some  particular  lands  have 
been    withdrawn    from    sale    by    congres- 


sional authorit}^  or  by  an  executive  with- 
drawal under  such  authority,  either 
expressed  or  implied.  Lockhart  v.  John- 
son. 181  U.  S.  516,  520,  45  L.  Ed.  979; 
Wolsey  v.  Chapman,  101  U.  S.  755,  769, 
25  L.  Ed.  915;  Hewitt  v.  Schultz,  180  U. 
S.    139,    45    L.    Ed.    463. 

79.  Unsurveyed  lands. — Buxton  v.  Tra- 
ver,  130  U.  S.  232,  235.  32  L.  Ed.  920; 
Barnard  v.  Ashley,  18  How.  43,  46,  15  L. 
Ed.   285. 

Between  March  1,  1856,  and  May  30, 
1862,  unsurveyed  public  lands  in  Cali- 
fornia were  not  subject  to  settlement  un- 
der the  pre-emption  laws.  Since  the  latter 
date,  they,  as  well  as  surveyed  lands,  have 
been  so  subject.  Hosmer  v.  Wallace,  9T 
U.    S.    575,    24    L.    Ed.    1130. 

At  the  time  of  the  passage  of  the  Ne- 
vada Enabling  Act,  approved  March  21. 
1864  (13  Stat.  30),  §§  16  and  36  in  the 
several  townships  in  Nevada  had  not 
been  surveyed,  nor  had  congress  then 
made,  or  authorized  to  be  made,  any  dis- 
position of  the  public  domain  within  her 
limits.  Heydenfeldt  z'.  Daney  Gold,  etc., 
Min.  Co.,  93  U.  S.  634,  23  L.  Ed.  995. 

80.  Settlement. — Buxton  v.  Traver,  130 
U.  S.  232,  32  L.  Ed.  920;  Gonzales  r. 
French,  164  U.  S.  338,  346,  41  L.  Ed.  458. 
See  post,  "In  General,"  II,  B,  3,  d,  (2), 
(d),  fif,  (bb),  aaa. 

In  the  above  cases  it  is  said:  "If,  within 
a  specified  time  after  the  surveys,  and 
the  return  of  the  township  plat,  the  set- 
tler takes  certain  steps,  that  is,  files  a 
declaratory  statement,  *  *  *  and  performs 
certain  other  acts  prescribed  by  law,  he 
acquires  for  the  first  time  a  right  of  pre- 
emption to  the  land.  *  *  *  jf  those  steps 
are  from  any  cause  not  taken,  the  profifer 
of  the  government  has  not  been  accepted, 
and  a  title  in  the  occupant  is  not  even 
initiated." 

81.  Unsurveyed    islands. — Whitaker     7-. 
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(3)  Lands  Not  Previously  Offered  at  Public  Sale. — In  the  absence  of  a  spe- 
cial order  by  congress,  private  entries  have  never  been  allowed  unless  the  land 
applied  for  had  been  previously  offered  at  public  sale  to  the  highest  bidder  at 
the  same  price.  This  has  been  the  established  practice  of  the  land  office,  sanc- 
tioned by  the  law  officers  of  the  government,  and  recognized  by  the  federal  su- 
preme court  as  a  leading  feature  in  the  system  of  land  sales. ^2  The  very  ob- 
vious reason  for  requiring  a  public  sale  before  leaving  the  lands  open  to  private 
entry  is  to  secure  to  all  persons  a  fair  and  equal  opportunity  of  purchasino- 
them,  and  to  obtain  the  government  the  benefit  of  competition  in  case  the  lancb. 
should  be  worth  more  than  the  price  fixed  by  congress.  This  system  com- 
menced at  an  early  period  of  our  history,  and  was  perfected  in  1820.^-^ 

(4)  Lands  Previously  Granted,  Appropriated  or  Reserved — (a)  In  General. 
— Where    lands    have    been    previously    disposed    of,    or    appropriated,^-*    or    re- 


McBride,  197  U.  S.  510,  515,  49  L.  Ed.  857. 
See  post,  "Power  to  Make  and  Correct 
Surveys,"    II,    B,   3,   c,    (;2). 

82.  Lands  not  previously  offered  at  pub- 
lic sale.— Eldred  v.  Sexton,  19  Wall.  189, 
196,  22  L,.  Ed.  146;  Johnson  v.  Towsley,  13 
Wall.  72,  88,  20  L.  Ed.  485;  Chotard  v. 
Pope,  12  Wheat.  586,  588,  6  L.  Ed.  737; 
Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  Ed. 
428;  Clements  v.  Warner,  24  How.  394, 
397,  16  L.  Ed.  695;  Moore  v.  Robbins,  96 
U.  S.  530,  536,  24  L.  Ed.  848;  Atherton 
V.   Fowler,   96   U.    S.    513,   24   L-    Ed.   732. 

It  is  a  fundamental  principle  underlying 
the  land  system  of  this  country  that 
private  entries  are  never  permitted  until 
after  the  lands  have  been  exposed  to  pub- 
He  auction,  at  the  price  for  which  they 
are  afterwards  subject  to  entry.  They 
are  first  surveyed,  then  a  day  is  ap- 
pointed for  their  sale  by  the  president, 
which  is  to  be  kept  open  for  two  weeks. 
At  this  sale  they  are  offered  at  a  minimum 
price,  and  cannot  be  sold  for  less,  but 
-  may  be  sold  for  as  much  more  as  any  one 
will  give,  and  what  remains  unsold  at  the 
close  of  such  sale  is  subject  to  entrv  at 
that  price.  Eldred  v.  Sexton,  19  Wall. 
189,    195,   22    L.    Ed.    146. 

The  fundamental  principle  established 
by  the  act  of  congress  of  April  24th. 
1820,  and  since  governing  the  matter  of 
sales  of  the  public  lands,  that  private  en- 
tries are  not  permitted  until  after  the 
lands  have  been  exposed  to  public  auc- 
tion, at  the  price  for  which  they  are 
afterwards  subject  to  entry,  held  to  be 
applicable  to  the  case  of  the  grant  by 
congress,  June  3d,  1856,  of  alternate  sec- 
tions designated  by  odd  numbers,  to  the 
state  of  Wisconsin  for  the  aid  of  the 
Chicago  and  Northwestern  Railway.  El- 
dred V.  Sexton,  19  Wall.  189,  22  L.  Ed. 
146. 

There,  after  the  line  of  the  railroad  was 
located  and  the  price  of  sections  within 
six  miles  designated  by  even  numbers, 
doubled,  that  is  to  say  fixed  at  $2.50  per 
acre,  and  after  these  were  offered  at  pub- 
lic sale  at  that  price  and  remained  un- 
sold, so  that  thenceforth  they  became 
open  to  private  entry  at  $2.50,  but  not  at 
less,  the  line  of  the  road  was  changed  by 
joint   resolution   of   congress,   leiving   out- 


side of  the  six  mile  limits  certain  of  these 
even  sections;  the  joint  resolution  pro- 
viding that  the  even  sections  of  public 
lands  "reserved  to  the  United  States  by 
the  act  of  June  3d,  1856  (the  original 
grant),  along  the  originally  located  route 
of  railroad,  and  along  which  no  railroad 
has  been  constructed,  shall  hereafter  be 
sold  at  $1.25  per  acre."  Held,  notwith- 
standmg  this  provision  that  the  "funda- 
mental principle"  jibove  spoken  of  was 
of  so  pervading  a  character,  that  although 
these  sections,  while  within  the  six  miles 
limit,  had  been  offered  at  public  sale  at 
$2.50  and  refused,  they  were  not  open  to 
private  entry  now  that  by  the  change  of 
location  they  weve  without  that  limit, 
until  they  had  been  offered  for  public 
sale  at  $1.25  per  acre,  and  had  been  left 
unsold.  Eldred  v.  Sexton,  19  Wall.  189 
22   L.   Ed.    146. 

83.  Eldred  v.  Sexton,  19  Wall.  189    19.") 
22    L.    Ed.    146. 

84.  Lands    previously    granted,    appro- 
priated or  reserved.— Davis  r.     Weibbold 
139    U.    S.    507,    35    L.    Ed.    238;    Hardin    v 
Jordan,   140  U.   S.   371,  400,  35   L.   Ed.  428; 
Vincennes  University  v.   Indiana,  14  How' 
268,   273,   14   L.    Ed.   416;    New   Orleans   v. 
United   States,   10   Pet.   662.   726,   9   L.    Ed. 
573;    Reichart    v.    Felps,    6    Wall.    160,    18 
L.  Ed.  849;  Monroe  Cattle  Co.  v.  Becker 
147  U.   S.   47,   57,  37   L.   Ed.  72;   Wilcox  v 
Jackson,    13    Pet.    498,    10     L.      Ed.      264; 
Leavenworth,    etc.,     R.     Co.      v       United 
States.  92  U.  S.  733,  23  L.  Ed.  634;  Kansas 
Pac.   R.   Co.   V.    Dunmever,   113   U.    S    62') 
28  L.  Ed  1102;  United  States  !•  Fitzgerald 
15    Pet.    407,    10    L.    Ed.    785;    Kisscll    v.    St.' 
Louis    Public     Schools,    18    How.     19     27 
15    L.    Ed.    324;    Hastings,   etc.,    R.    Co  \" 
Whitney,    132    U.    S.    357,    33    L.    Ed.    363; 
Bardon   v.    Northern    Pac.    R.    Co     145    u' 
S.    535,    36    L.    Ed.    806;    United    States    r. 
Southern    Pac.    R.    Co.,    146   U.    S.    570,    36 
L.     Ed.     1091;    .Armstrong    v.    Morrill'    14 
Wall.    120,    143,    20    L.    Ed.    765;    Scott    T' 
Ratliffe,   5   Pet.   81.   86,   8   L.    Ed.   54;   Wis-   " 
cousin    Cent.    R.    Co.    7-.    Forsvthe     150    U 
S.  46.  60,  40  L.   Ed.  71;  Wirth  7:   Branson' 
98    U.    S.    118,    25    L.    Ed.    86;     Frisbie      v 
Whitney,    9    Wall.    187,    19    L.     Ed.      668; 
Lytle    V.    Arkansas,    9    How.    314,    13    l' 
Fd.    153;    Barney   v.    Dolph,    07    U.    S.    652^ 


<34 


PUBLIC  LANDS. 


served    from    sale,    or    location,^^    or    otherwise    segregated    from    the    pubHc 


24  L.  Ed.  1063;  Stark  v.  Starrs,  6  Wall. 
402,  18  L.  Ed.  925;  Simmons  v.  Wagner, 
101  U.  S.  200,  25  L.  hd.  yiO.  See  post, 
"Lands  Inclnded,"  IE  B,  3,  £,  (2),  (j); 
"Lands  Subject,"  H,  B,  3,  1,  (.3;,  (c),  au; 
"Lands  Subject,"  U,  B,  3,  g,  (1),^  <,c); 
"Lands  Included  and  Subject  to  Selec- 
tion," n,  B,  3,  h,  (,3);  "Lands  Included," 
11,  B,  3,  i,  C-i). 

A  party  in  possession  of  lands,  holding 
an  uncanceled  certificate  of  the  register 
of  the  land  office  within  whose  district 
ihey  are  situate,  showing  that  full  pay- 
ment has  been  made  for  them,  was  sued 
ui  ejectment  by  the  party  who  subse- 
(.juently  entered  them,  and  obtained  a  pat- 
ent therefor.  Held,  that  the  plaintiff  is 
not  entitled  to  recover.  Sunmons  v. 
Wagner,   101   U.    S.   2G0,   25    L-   Ed.    910. 

If  the  land  department  issues  a  patent 
for  land  which  has  already  been  reserved 
or  granted  to  another  person,  the  act  is 
not  voidable  merely,  but  void.  In  these 
and  similar  cases  the  action  of  the  court 
or  offtcer  fails  for  want  of  jurisdiction 
over  the  person  or  subject  matter.  The 
proceeding  is  a  nullity,  and  its  invalidity 
may  be  shown  in  a  collateral  proceeding. 
Noble  V.  Union  River  Logging  R.  Co.,  147 
L.    S.    165,   173,   37    L.    Ed.    123. 

Under  the  act  of  congress  of  March 
3d,  1803,  such  lands  on-ly  were  authorized 
to  be  offered  for  sale,  as  had  not  been  ap- 
propriated by  the  previous  sections  of  the 
law,  and  certificates  granted  by  the  com- 
missioners in  pursuance  thereof;  a  right, 
therefore,  to  a  particular  tract  of  land, 
derived  from  a  donation  certificate  given 
under  that  law,  is  superior  to  the  title  of 
any  one  who  purchased  the  same  land  at 
the  public  sales,  unless  there  be  some 
fatal  infirmity  in  the  certificate,  which 
renders  it  void.  Ross  v.  Barland,  1  Pet. 
056,   7   L.    Ed.   302. 

Where  particular  tracts  of  land  have 
been  taken  possession  of  by  rightful  or- 
ders of  an  executive  department,  to  be 
used  for  some  public  purpose,  as  for  a 
military  post,  congress  in  legislating  for 
the  disposal  of  public  lands  will  be  pre- 
sumed to  have  intended  no  interference 
with  such  possession  nor  a  sale  or  dis- 
posal of  the  property  to  private  individ- 
uals, and  no  right  of  an  individual  set- 
tler attaches  to  or  hangs  over  the  land 
to  interfere  with  such  action  as  the  gov- 
ernment may  thereafter  see  fit  to  take  in 
respect  to  it.  Scott  v.  Carew,  196  U.  S. 
100,  109,   49   L.   Ed.   403. 

"Whenever  a  statute  is  passed  contain- 
ing a  general  provision  for  the  disposal 
of  public  lands,  it  is,  unless  an  intent  to 
the  contrary  is  clearly  manifest  by  its 
terms,  to  be  held  inapplicable  to  lands 
which  for  some  special  public  purpose 
have  been  in  accordance  with  law  taken 
full  possession  of  by  and  are  in  the  ac- 
tual occupation  of  the  government."  Scott 


V.  Carew,  196  U.  S.  100,  109,  49  L.  Ed. 
403. 

Where  a  person  makes  an 'unauthorized 
entry  on  public  land  and  is  afterwards 
lawfully  dispossessed  under  an  order  of 
the  war  department  to  use  the  said  land 
for  a  military  post,  on  the  abandonment 
of  the  said  military  post,  such  person  by 
his  unlawful  entry  has  no  priority  of 
right  of  purchase  under  the  act  of  1826; 
for,  no  cloud  can  be  cast  upon  the  title 
of  the  government — nothing  can  be  done 
by  an  individual  to  embarrass  it  in  the 
future  disposition  of  the  land.  Scott  v. 
Carew,  196  U.  S.  100,  114,  49  L.  Ed.  403. 

If  it  be  conceded  that  a  pre-emptioner 
was  charged  with  knowledge  of  the  fact 
that  in  1872  the  land  was  swamp  and 
overflowed,  it  does  not  follow  that  he 
is  also  chargeable  with  knowledge  of  the 
fact  that  twenty  years  before  it  was  in 
like  condition.  No  patent  or  conveyance 
had  been  made  from  the  United  States 
to  the  state.  No'  selection  or  identifica- 
tion of  the  land  as  swamp  land  had  ever 
been  made  by  the  land  department  of  the 
government,  and  when  his  application  to 
enter  it  as  a  homestead  was  recognized 
in  that  department  he  had  a  right  to  as- 
sume that  it  was  land  which  did  not  pass 
by  the  act  of  1849  to  the  state.  At  least, 
he  is  not  chargeable  as  a  matter  of  law 
with  knowledge  of  its  condition  at  that 
time,  or  that  by  reason  of  such  condition 
it  was  among  the  lands  granted  by  act 
of  congress  to  the  state.  Texas,  etc.,  R. 
Co.  V.  Smith,  159  U.  S.  66,  72,  40  L- 
Ed.    77. 

As  the  receipt,  which  was  upon  its  face 
sufficient  to  transfer  the  full  equitable 
title  to  W.,  did  not  disclose  when  his 
rights  to  the  land  were  initiated,  his 
vendees  were  not  chargeable  as  matter  of 
law  with  knowledge  of  the  fact  that  the 
land  was,  at  one  time,  not  subject  to  pre- 
emption or  homestead.  Texas,  etc.,  R. 
Co.  V.  Smith,  159  U.  S.  66,  73,  40  L.  Ed.  77. 

A  patent  issued  to  the  corporate  au- 
thorities of  the  city  of  Portland,  in  Ore- 
gon, in  December,  1860,  upon  an  entry 
made  under  the  town  site  act  of  May 
23d,  1844,  passed  no  title  to  the  land 
covered  by  the  donation  claim  of  a  per- 
son whose  right  to  a  patent  was  perfected 
previously  to  such  entry,  and  whose  claim 
was  surveyed  previously  to  the  act  of 
July  17th,  1854;  by  which  the  town  site 
act  was  extended,  though  with  qualifica- 
tions, to  Oregon  territory.  Stark  v. 
Starrs,  6  Wall.  402,   18  L.   Ed.  925. 

85.  Davis  v.  Weibbold,  139  U.  S.  507, 
529,  35  L.  Ed.  238;  Wood  v.  Beach,  156 
U.  S.  548,  550,  39  L.  Ed.  528;  Galloway  v. 
Finley,  12  Pet.  264,  299,  9  L.  Ed.  1079; 
Mackay  v.  Easton,  19  Wall.  619,  633,  22 
L.  Ed.  211;  Mills  v.  Stoddard,  8  How.  34.5, 
12  L.  Ed.  1107;  Best  v.  Polk,  18  Wall. 
112,  117,  21  L.  Ed.  805;  Stoddard  v.  Cham- 
bers,  2   How.   284,   11    L.   Ed.   269;   United 
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States  z:  Arredondo,  6  Pet.  691,  728,  8  L. 
Ed.  547;  Reichart  v.  Felps,  6  Wall.  160, 
18  L.  Ed.  849;  Riley  v.  Welles,  154  U.  S. 
appx.  578,  19  L.  Ed.  648;  Wolsey  v.  Chap- 
man, 101  U.  S.  755,  766,  25  L.  Ed.  915; 
Wolcott  V.  Des  Moines  Co.,  5  Wall.  681, 
18  E.  Ed.  689;  United  States  v.  Chicago, 
7  How.  185,  192,  12  L.  Ed.  660;  United 
States  V.  Stone,  2  Wall.  525,  537,  17  L. 
Ed.  765;  Easton  v.  Salisbury,  21  How. 
426.  431,  16  L.  Ed.  181;  Hale  v.  Games, 
22  How.  144,  161,  16  L.  Ed.  264;  Aurre- 
coechea  v.  Bangs,  114  U.  S.  381,  385,  29 
L.  Ed.  170;  Huff  V.  Doyle,  93  U.  S.  558, 
-23  L.  Ed.  975;  Clements  v.  Warner,  24 
How.  394,  16  L.  Ed.  695;  United  States 
V.  Des  Moines,  etc.,  R.  Co.,  142  U.  S. 
510,  528.  35  L.  Ed.  1099;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  400,  35  L.  Ed.  428; 
Campbell  r.  Wade,  132  U.  S.  34,  37,  33 
L.  Ed.  240;  Lockhart  z:  Johnson,  181  U. 
S.  516,  523.  45  L-  Ed.  979;  Grisar  v.  Mc- 
Dowell, 6  Wall.  363,  381,  18  L.  Ed.  863; 
Hot  Springs  Cases,  92  U.  S.  698,  23  L. 
Ed.  690;  Morton  v.  Nebraska,  21  Wall. 
660,  22  L.  Ed.  639;  Bullard  v.  Des  Moines, 
etc..  Railroad,  122  U.  S.  167,  170,  30  L. 
Ed.  1123;  Dubuque,  etc.,  R.  Co.  v.  Litch- 
field, 23  How.  66,  16  L.  Ed.  500;  Nelson 
r.  Northern  Pac.  R.  Co.,  188  U.  S.  108, 
133,  47  L.  Ed.  406;  Gertgens  v.  O'Connor, 
191  U.  S.  237,  48  L.  Ed.  163;  United  States 
r.  Carpenter,  111  U.  S.  347,  350,  28  L. 
Ed.  451;  Cooper  v.  Roberts,  18  How.  173, 
15  L.  Ed.  338;  Homestead  Co.  v.  Valley 
Railroad,  17  Wall.  153,  21  L.  Ed.  622; 
Williams  r.  Baker,  17  Wall.  144,  21  L. 
Ed.  561;  Dubuque,  etc.,  R.  Co.  v.  Des 
Moines  Val.  R.  Co.,  109  U.  S.  329,  334, 
27  E.  Ed.  952;  Wisconsin  Cent.  R.  Co.  v. 
Forsythe,  159  U.  S.  46,  54,  40  L.  Ed.  71. 
The  general  grant  of  authority  con- 
ferred upon  the  president  by  the  act  of 
March  1,  1847  (9  Stat,  at  L.  147),  to  set 
apart  public  lands  for  public  uses,  does 
not  empower  him  to  interfere  with  res- 
ervations existing  by  force  of  a  treaty. 
That  could  only  be  done  under  authority 
of  congress.  Spalding  v.  Chandler,  100 
U.  S.  394,  405,  40  L.  Ed.  469;  Missouri, 
■etc.,  R.  Co.  V.  Roberts,  152  U.  S.  114,  118, 

38  L.   Ed.   377. 

Where  a  settler  merely  entered  upon 
land  in  1866,  making  no  application  to 
enter  it  as  a  homestead  until  after  the 
lands  had  been  withdrawn,  and  relying 
upon  the  permission  of  the  register  of  the 
land  office  to  go  upon  the  land  and  oc- 
cupy it  (which  officer  had  no  power  to 
give  such  permission),  it  was  held  that 
the  defendant  had  no  equitable  rights  su- 
perior to  a  railroad  who  subsequently  ob- 
tained the  legal  title  to  the  said  land. 
Maddox   V.    Burnham,   156   U.    S.    544,   546, 

39  L.    Ed.    527. 

Among  the  exceptions  in  the  act  to 
the  exercise  of  the  right  of  pre-emption, 
is  one  that  includes  "sections  of  lands  re- 
served to  the  United  States,  alternate  to 
other  sections  granted  to  any  of  the  states 
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for  the  construction  of  any  canal,  rail- 
road, or  other  public  improvement''  (5 
Statutes  at  Large,  466),  and  in  the  ad- 
ministration of  the  laws,  the  executive  de- 
partment of  the  government  has  decided, 
that  after  the  restoration  to  market  of 
the  lands  embraced  in  the  exception 
quoted  from  the  act  of  1841,  and  when 
they  have  become  subject  to  entry  at 
private  sale,  they  lose  their  character  as 
reserved  lands,  and  will  then  be  subject 
to  the  privileges  of  pre-emption  in  favor 
of  settlers.  Clements  v.  Warner,  24  How. 
394,    397,    16    L-    Ed.    695. 

In  Wilcox  V.  Jackson,  13  Pet.  498,  10 
L.  Ed.  264,  there  was  a  reservation  of 
lands  for  a  military  post,  for  an  Indian 
agency,  and  for  the  erection  of  a  light- 
house, and  it  was  held  that  the  lands  so 
reserved  were  not  subject  to  entry  at  the 
land  office.  Cameron  v.  United  States, 
148  U.  S.  301,  309,  37  L.  Ed.  459;  Scott 
V.  Carew,  196  U.  S.  100,  109,  49  L.  Ed. 
403;  United  States  v.  Fitzgerald,  15  Pet. 
407,    10    L.    Ed.    785. 

A  proviso  that  any  and  all-  lands  here- 
tofore reserved  to  the  United  States,  for 
any  purpose  whatever,  are  reserved  from 
the  operation  of  the  grant  to  which  it  is 
annexed,  applies  to  lands  set  apart  for 
the  use  of  an  Indian  tribe  under  a  treaty. 
They  are  reserved  to  the  United  States 
for  that  specific  use;  and,  if  so  reserved 
at  the  date  of  the  grant,  are  excluded 
from  its  operation.  It  is  immaterial 
whether  they  subsequently  become  a  part 
of  the  public  lands  of  the  country.  Leaven- 
worth, etc..  R.  Co.  v.  United  States,  92 
U.  S.  733,  23  L.  Ed.  634,  followed  in  Mis- 
souri, etc.,  R.  Co.  V.  United  States,  92  U. 
S.   760,  23    L.    Ed.   645. 

Where  a  surplus  of  land  remained  after 
a  tribe  of  Indians  had  obtained  their  com- 
plement under  the  treaty  of  the  United 
States  with  them,  no  one  could  acquire 
any  right  to  them  until  they  were  thrown 
open  to  pre-emption  and  settlement,  and 
it  required  some  positive  affirmative  ac- 
tion after  the  lands  were  declared  to  be 
public  lands  before  any  title  to  them, 
legal  or  equitable,  could  be  obtained,  and 
all  proceedings  attempting  to  forestall  the 
proclamation  were  null  and  void.  Walker 
V.  Henshaw,  16  Wall.  436,  446,  21  L.  Ed. 
365. 

In  August,  1846,  congress  granted  to 
the  territory  of  Iowa  five  alternate  sec- 
tions of  the  public  lands,  on  each  side  of 
the  Des  Moines  River,  to  aid  in  improv- 
ing its  navigation.  It  was  a  disputed 
question  whether  the  grant  terminated  at 
the  mouth  of  the  Raccoon  Fork,  or  ex- 
tended along  the  whole  length  of  the 
river  to  the  northern  boundary  of  the 
state.  The  land  department  ordered  that 
lands  the  whole  length  of  the  river 
within  the  state  should  be  Avithdrawn 
from  sale.  It  was  decided  that  the  grant 
terminated  at  the  mouth  of  the  Raccoon 
River,    but    that    the    withdrawal    by    the 
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lands,^''  or  when  no  provision  has  been  made  for  their  sale  or  other  disposition, ^^^ 


land  department  of  lands  above  the 
mouth  of  the  Raccoon  River  was  valid, 
and  that  a  subsequent  railroad  grant,  with 
the  ordinary  reservation  clause  in  it,  did 
not  operate  upon  lands  so  withdrawn. 
Wolcott  V.  Des  Moines  Co.,  5  Wall.  681, 
18  L.  Ed.  689;  Spencer  v.  McDougal,  159 
U.  S.  62,  64,  40  L.  Ed.  76. 

If  a  withdrawal  of  land  beyond  the 
terminus  of  a  grant  can  be  sustained, 
equally  so  should  be  one  made  in  antici- 
pation of  the  locations  of  two  lines  of 
road,  which  locations  were  as  yet  un- 
determined, and  might  be  such  as  to  bring 
almost  any  portion  of  the  lands  with- 
drawn within  the  indemnity  limits  of  the 
grant.  Spencer  v.  McDougal,  159  U.  S. 
62,    65,   40    L.    Ed.    76. 

The  location  of  the  line  in  1869  was  in 
fact  accepted  by  the  land  department, 
and  by  the  letters  of  March  15  and  May 
11,  1870,  the  land  in  controversy  was,  with 
others,  withdrawn  to  satisfy  the  grant  as 
determined  by  that  location.  It  was  held 
that  such  a  reservation  by  the  interior 
department  operates  to  withdraw  the 
land  from  entry  under  the  pre-emption  or 
homestead  laws.  Wolcott  v.  Des  Moines 
Co,  5  Wall.  681,  18  L.  Ed.  689;  Wolsey 
V.  Chapman.  101  U.  S.  755,  25  L.  Ed.  915; 
Bullard  v.  Des  Moines,  etc.,  Railroad,  122 
U  S  167,  30  L.  Ed.  1123;  United  States  v. 
Des  Moines,  etc.,  R.  Co.,  142  U.  S.  510, 
35  L.  Ed.  1099;  Hamblin  v.  Western  Land 
Co.,    147    U.    S.    531,    536,    37    L.    Ed.    267. 

On  June  8th,  1870,  W.  entered  upon  a 
tract  of  public  land  (lying  within  the  in- 
demnity limits  of  two  railroads,  which  tract 
had  been  selected,  certified  to  the  state 
and  by  it  patented  to  the  railroad),  oc- 
cupied it  and  endeavored  to  enter  it  as  a 
homestead.  It  was  held  that  W.  could 
acquire  no  rights  legal  or  equitable,  by 
reason  of  his  occupation  and  settlement, 
because  for  many  years  prior  to  the  selec- 
tion by  the  railroad  companies,  the  land 
had  been  withdrawn  from  sale  or  loca- 
tion, pre-emption  or  homestead  entries 
for  the  benefit  of  such  railroad  com- 
panies. Wood  V.  Beach,  156  U.  S.  548, 
549,  39  L.   Ed.   528. 

Where  an  act  of  congress  of  1812  di- 
rected a  survey  to  be  made  of  the  out- 
boundary  line  of  the  village  of  Caron- 
delet,  in  the  state  of  Missouri,  so  as  to 
include  the  commons  claimed  by  its  in- 
habitants, and  a  survey  made  did  not  em- 
brace all  the  lands  thus  claimed,  the  lands 
omitted  were  reserved  from  sale  until 
the  approval  of  the  survey  by  the  land 
department,  and  the  validity  of  the  claim 
to  the  omitted  lands  was  thus  determined. 
Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed. 
424. 

The  act  of  congress  approved  Feb.  6, 
1871  (16  Stat.  404),  authorizing  a  sale  of 
the  townships  set  apart  for  the  use  of  the 
Stockbridge    and     Munsee      Indians,      and 


originally  forming  a  part  of  the  lands  of 
the  Menomonees,  does  not  apply  to  sec- 
tion 16.  Beecher  v.  Wetherby,  95  U.  S. 
517,    24    L.    Ed.    440. 

Attempted  reservation. — An  attempted 
reservation  could  have  no  effect  upon  a 
title  acquired  by  the  entryman  prior 
thereto.  Scott  v.  Carew,  196  U.  S.  100, 
112,  49  E.  Ed.  403;  United  States  v.  Fitz- 
gerald, 15   Pet.  407,  10  L.  Ed.   785. 

Reservation  of  back  lands. — The  act  of 
1811  reserved  for  the  public  all  such  back 
lands  as  were  not  correctly  taken  up  un- 
der that  act  by  the  pro'prietors  of  river 
fronts;  and  those  who  did  not  enter  their 
claims  in  time  did  not  lose  whatever 
equity  they  may  have  had  before  the  pas- 
sage of  the  act.  Jourdan  v.  Barrett,  4 
How.   168,   11    L.    Ed.   924. 

86.  Lands  segregated  from  public  do- 
main,— "In  Wilcox  V.  Jackson,  13  Pet. 
498,  10  L.  Ed.  264,  the  contest  was  over 
a  fort  of  the  United  States  which  had 
been  in  its  continued  possession  for  over 
thirty  years,  and  was  so  occupied,  when 
the  suit  was  brought  against  its  officers 
to  dispossess  them.  The  case  came  from 
the  supreme  court  of  Illinois  to  this  court 
on  a  writ  of  error,  and  the  judgment  in 
favor  of  the  plaintiff  was  reversed.  The 
question  now  under  consideration  was  not 
passed  upon  directly  by  this  court.  But 
a  long  examination  of  the  question 
whether  the  plaintiff  had  proved  title  in 
himself,  and  a  decision  that  while  the 
state  courts  of  Illinois  held  a  certificate 
of  purchase  from  the  United  States  to  be 
a  legal  title  under  her  statute,  that  statute 
was  invalid,  might  all  have  been  avoided 
by  the  simple  declaration  that  the  United 
States,  being  in  possession  of  the  prop- 
erty as  a  fort,  no  action  at  law  against  its 
officers  could  be  maintained."  United 
States  V.  Lee,  106  U.  S.  196,  211,  27  L. 
Ed.    171. 

87.  No  provision  for  sale  or  disposition. 
—Davis  V.  Weibbold,  139  U.  S.  507,  529, 
35    L.    Ed.    238. 

No  vested  rights  in  the  land  could  be 
acquired  by  any  one  until  it  was  open  to 
settlement.  Hosmer  v.  Wallace,  97  U.  S. 
575,  581,  24  L.  Ed.  1130;  Frisbie  v.  Whit- 
ney, 9  Wall.  187,  19  L.  Ed.  668;  The 
Yosemite  Valley  Case,  15  Wall.  77,  21  L- 
Ed.    82. 

The  act  of  August  14th,  1848,  organiz- 
ing the  territory  of  Oregon,  which  de- 
clared that  all  laws  of  the  United  States 
should  be  in  force  in  the  territory,  "so 
far  as  the  same,  or  any  provision  thereof, 
may  be  applicable,"  did  not  extend  over 
the  country  any  portion  either  of  the 
general  pre-emption  act  of  September, 
1841,  or  of  the  act  of  May  23d,  1844,  com- 
monly known  as  the  "Town  Site  Act." 
Stark  V.  Starrs,  6  Wall.  402,  18  L.  Ed. 
925;  Missionary  Society  v.  Dalles,  107  U 
S.    336,    344,    27    L.    Ed.    545,    followed    in 
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the  department  has  no  jurisdiction  to  transfer  them,  and  their  attempted  convey- 
ance by  patent  is  inoperative  and  void,  no  matter  with  what  seeming  regularity  the 
forms  of  law  have  been  observed.  A  tract  lawfully  appropriated  to  any  purpose 
becomes  thereafter  severed  from  the  mass  of  public  lands,  and  no  subsequent 
law  or  proclamation  will  be  construed  to  embrace  it,  or  to  operate  upon  it,  al- 
though no  exception  be  made  of  it.^^  Where  particular  tracts  of  land  have 
been  taken  possession  of  by  rightful  orders  of  the  executive  department,  to 
be  used  for  some  public  purpose,  congress  in  legislating  will  be  presumed  to  have 
intended  no  interference  with  such  possession  nor  a  sale  or  disposal  of  the  prop- 
erty to  private  individuals.  Such  has  been  the  rule  obtaining  in  the  land  depart- 
ment, as  well  as  in  the  courts. ^^  The  act  of  July  3,  1866,  14  Stat.  79,  which 
authorized  the  secretary  of  the  interior  to  withdraw  certain  lands  from  sale, 
on  filing  a  map  of  the  general  route  of  the  road  with  him,  did  not  reserve  such 
lands  from  entry  under  the  pre-emption  and  homestead  laws.'-^^  Accordino-  to 
the  practice  of  the  government,  as  recognized  by  congress,  the  president  may 
reserve  from  sale  and  set  apart  for  public  use,  parcels  of  land  belongino-  to  the 
United  States.  And  he  may  modify,  by  reducing  or  enlarging  it,  a  reservation 
previously  made.  That  he  has  made  the  modification  on  a  compromise  of  an 
opposing  private  claim,  does  not  invalidate  the  reservation. ^i  As  a  matter  of 
fact,  there  can  be  no  reservation  of  public  lands  from  sale  except  by  reason  of 
some  treaty,  law,  or  authorized  act  of  the  executive  department  of  the  o-overn- 
ment ;  and  the  acts  of  the  heads  of  departments,  within  the  scope  of  their  pow- 
ers, are  in  law  the  acts  of  the  president. ^^     The  fact  that  the  withdrawals  were 

Missionary    Society    v.    Kelly,    107    U.    S. 
347,   27    L.    Ed.   549. 

Congress  passed  no  law  in  any  wise 
affecting  title  to  lands  in  the  territory  of 
Oregon  until  September,  1850;  and  there- 
fore where  a  controversy  arose,  in  July, 
1850,  relating  to  titles  to  land,  neither 
party  could  be  said  to  have  a  legal  title. 
Lownsdale  v.  Parrish,  21  How.  290,  16 
L.    Ed.    80. 

88.  Lands  appropriated. — Wilcox  v. 
Jackson,  13  Pet.  498,  10  L.  Ed.  264; 
Leavenworth,  etc.,  R.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  Ed.  634;  Missouri,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  760,  23 
L.  Ed.  645;  Bardon  v.  Northern  Pac.  R. 
Co.,  145  U.  S.  535,  539,  36  L.  Ed.  806; 
Davis  V.  Weibbold,  139  U.  S.  507,  529,  35 
L.  Ed.  238;  Missouri,  etc.,  R.  Co.  v.  Rob- 
erts,   152  U.    S.    114,   119,   38    L.    Ed.    377. 

This  applies  more  forcibly  to  Indian 
than  to  military  reservation,  inasmuch  as 
the  latter  are  the  absolute  property  of  the 
government,  whilst  in  the  former  other 
rights  are  vested.  Leavenworth,  etc.,  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L. 
Ed.  634,  followed  in  Missouri,  etc.,  R. 
Co.  V.  United  States,  92  U.  S.  760,  23  L. 
Ed.  645;  Hastings,  etc.,  R.  Co.  v.  Whitney, 
132  U.  S.  357,  360,  33  L.  Ed.  363;  Mis- 
souri, etc.,  R.  Co.  V.  Roberts,  152  U.  S. 
114,  119,  38  L.  Ed.  377;  Spalding  v. 
Chandler,   160   U.   S.   394,  40   L.    Ed.   469. 

In  the  case  of  Morton  v.  Nebraska,  21 
Wall.  660,  22  L.  Ed.  639,  the  plaintiff  held 
a  patent  for  lands  in  Nebraska  which 
were  saline  lands,  and  noted  as  such  on 
the  field  books,  although  notes  thereof 
had  not  been  transferred  to  the  register's 
general  plats.  The  pre-emption  act  of 
September  4,   1841,   c.   16,  5   Stat.   453,  456, 


declared  that  "no  lands  on  which  are 
situated  any  know  salines  or  mines  shall 
be  liable  to  entry."  Notwithstanding  this 
prohibition  patents  were  issued  for  the 
lands,  and  it  was  held  that  they  were 
absolutely  void.  Burfenning  v.  Chicago,, 
etc.,  R.  Co.,  163  U.  S.  321,  323  41  L.  Ed. 
175. 

89.  Lands  to  be  used  for  public  pur- 
poses.—Scott  V.  Carew,  196  U  S.  100  109 
49     L.     Ed.     403. 

90.  Lands  reserved.— Kansas  Pac.  R. 
Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L  Ed 
1122. 

91.  What  constitutes  as  sufficient  res- 
ervation.—Grisar  V.  McDowell,  6  Wall 
363,    18    L.    Ed.    863. 

92.  Mode  of  and  authority  to  reserve 
— Wolsey  V.  Chapman,  101  U.  S.  755  769! 
25    L.    Ed.    915. 

The  order  of  the  secretary  of  the  in- 
terior of  April  6,  1850,  directing  that  the 
lands  on  the  Des  Moines  River  above  the 
Raccoon  Fork  be  reserved  from  sale,  was, 
in  contemplation  of  law,  the  order  of  the 
president,  and  had  the  same  effect  as  a 
proclamation  mentioned  in  said  act  of 
1841.  Being  so  reserved,  they  were  not 
subject  to  selection  by  the  state  of  Iowa, 
as  forming  a  part  of  the  five  hundred 
thousand  acres  granted  to  her  for  in- 
ternal improvements,  which  she,  with  the 
consent  of  congress,  appropriated  to  the 
use  of  common  schools.  Wolsey  t>  Chap- 
man,   101    U.    S.   755,    25    L.    Ed.    915.' 

"It  was  said  in  Wolsey  7'.  Chapman 
101  U.  S.  755.  768,  25  L.  Ed.  915:  'The' 
proper  executive  department  of  the  gov- 
ernment had  determined  that,  because  of 
doubts  about  the  extent  and  operation  of 
that   act,   nothing   should    be   done   to   im- 
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made  by  order  of  the  interior  department,  and  not  by  proclamation  of  the  pres- 
ident, is  immaterial.'-*^  The  direction  of  the  secretary  of  the  treasury  to  reserve 
it  from  sale,  several  months  after  it  had  been  sold  and  paid  for,  would  not 
amount  to  such  a  reservation.^"' 

Reservation  by  Land  Department — Disposal  by  Congress. — Although 
lands  were  withdrawn  from  pre-emption  ^nd  sale  by  the  action  of  the  land  de- 
partment in  order  that  the  beneficiary  of  a  grant  might,  in  case  the  full  amount 
of  lands  granted  was  not  found  within  the  place  limits,  select  therefrom  enough 
to  supply  the  deficiency,  not  being  granted  lands,  they  were  still  within  the  dis- 
posing power  of  congress.  There  would  be  no  question  of  the  title  of  one  to 
whom  congress  had  in  terms  granted  them.^'^ 

(b)  Lands  to  IVhich  Inchoate  Rights  Attached — aa.  In  General. — Lands 
originally  public  cease  to  be  public  after  they  have  been  entered  at  the  land  of- 
fice, and  a  certificate  of  entry  has  been  obtained.^*'  Where  a  person  has  com- 
plin J  with  all  the  requisites  necessary  to  entitle  him  to  a  patent  in  a  particular 
lot  or  tract  he  is  to  be  regarded  as  the  equitable  owner  thereof,  and  the  land 
is  no  longer  open  to  location.  The  public  faith  has  become  pledged  to  him,  and 
any  subsequent  grant  of  the  same  land  to  another  party  is  void,  unless  the  first 
location  of  entry  be  vacated  and  set  aside.^'''     An  act  in  authorizing  a  state  to 


pair  the  rights  of  the  state  above  the  Rac- 
coon Fork  until  the  diflferences  \vere  set- 
tled, cither  by  congress  or  judicial  de- 
cision. For  that  purpose  an  authoritative 
order  was  issued,  directing  the  local  land 
officers  to  withhold  all  the  disputed  lands 
from  sale.  This  withdrew  the  lands  from 
private  entry,  and,  as  we  held  in  Riley 
z:  Welles,  154  U.  S.,  appx.,  578,  19  L.  Ed.  648, 
was  sufficient  to  defeat  a  settlement  for 
the  purpose  of  pre-emption  while  the  or- 
der was  in  force,  notwithstanding  it  was 
afterwards  found  that  the  law,  by  reason 
of  which  this  action  was  taken,  did  not 
contemplate  such  a  withdrawal.'  This 
has  been  and  is  the  settled  rule  of  the 
courts  and  the  land  department."'  Wood 
V.  Beach,  156  U.  S.  548,  549,  39  L.  Ed. 
528. 

A  reservation  from  sale  by  an  order 
from  the  war  department  is  a  reservation 
"by  order  of  the  president."  Wilcox  v. 
Jackson,  13  Pet.  498,  10  L.  Ed.  264;  Wol- 
sey  V.  Chapman,  101  U.  S.  755,  770,  25  L. 
Ed.    915. 

93.  Order  made  interior  department. — 
Wood  V.  Beach,  156  U.  S.  548,  550,  39  L. 
Ed.    528. 

Where,  by  an  act  of  congress,  all  lands 
reserved  from  sale  by  order  of  the  presi- 
dent were  exempted  from  pre-emption, 
the  court  rules  that  a  request  for  a  reser- 
vation made  by  the  secretary  of  war  for 
the  use  of  the  Indian  department,  must 
be  considered  as  made  by  the  president 
within  the  meaning  of  the  act.  Wilcox 
V.  Jackson,  13  Pet.  498,  10  L.  Ed.  264; 
The  Confiscation  Cases,  20  Wall.  92.  109, 
22  L.  Ed.  320;  Scott  z'.  Carew,  196  U.  S. 
100,   no,   49   L.    Ed.   403. 

94.  Direction  by  secretary  of  treasury. 
— United  States  v.  Fitzgerald,  15  Pet.  407, 
10   L.    Ed.   785.  _ 

95.  Reservation  by  land  department — 
Disposal  by  congress. — Wisconsin  Cent. 
R.    Co.    V.    Forsythe,    159    U.    S.    46,    55,    40 


L.    Ed.    71.      See    post,    "Effect    of    With- 
drawal,"   II,   B,   3,  f,   (2),   (f),   ee.  _ 

96.  Lands  to  which  inchoate  rights  at- 
tached.— Hastings,  etc.,  R.  Co.  v.  Whit- 
ney, 132  U.  S.  357,  361,  33  L.  Ed.  363; 
Witherspoon  v.  Duncan,  4  Wall.  210,  18 
L.  Ed.  339;  Carroll  z:  Safiford,  3  How.  441, 
11  h.  Ed.  671;  Winona,  etc.,  R.  Co.  v. 
Barney.  113  U.  S.  618,  625,  28  L.  Ed. 
1109;  Whitney  v.  Taylor,  158  U.  S.  85,  90, 
39  L.  Ed.  906.  See  Bardon  v.  Northern 
Pac.  R.  Co.,  145  U.  S.  535,  544,  36  L.  Ed. 
806;  Moore  v.  Robbins,  96  U.  S.  530,  24 
L.   Ed.   848. 

97.  In  Wirth  v.  Branson,  98  U.  S.  118, 
25  L-  Ed.  86,  the  contest  was  between  the 
locator  of  a  military  bounty  land  warrant 
and  a  party  who  had  subsequently  ob- 
tained a  patent  for  the  same  tract.  It 
was  held  that,  as  the  land  in  question  was 
shown  to  have  been  located  under  a  regu- 
lar military  land  warrant,  a  subsequent 
location,  though  followed  by  a  patent, 
would  be  void;  that  as  everything  was 
done  by  the  locator  of  the  warrant  to 
entitle  him  to  a  patent,  the  land  became 
segregated  from  the  public  domain,  and 
was  subjected  to  private  ownership  and 
all  the  incidents  and  liabilities  thereof. 
Hedrick  v.  Atchison,  etc..  R.  Co.,  167  U. 
S.    673,   679,    42    L.    Ed.    320. 

Where  a  survey  of  land,  under  the 
military  rights  referred  to,  is  void  for  cir- 
cumstances not  appearing  of  record  on 
its  face,  and  which  must  he  proved  by 
extrinsic  evidence  from  different  sources, 
a  second  enterer  is  met  by  the  statute, 
and  cannot  obtrude  on  the  existing  sur- 
vey by  a  second  location.  Saunders  v. 
Niswanger  (11  Ohio  State  298),  over- 
ruled. Niswanger  v.  Saunders,  1  Wall. 
424.   17   L.   Ed.   599. 

If  the  grantee  lost  part  of  his  land  by 
reason  of  another  grant,  and  his  war- 
rants were  merged  by  this  misfortune, 
equity   required   that   congress    should   de- 
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make  selections  of  land,  does  not  interfere  with  the  operation  of  the  other 
provisions  of  the  act  regulating  the  system  of  settlement  and  pre-emption.  The 
two  modes  of  acquiring  title  to  land  from  the  United  States  are  not  in  conflict 
with  each  other.  Both  are  to  have  full  operation,  that  one  controlling  in  a  par- 
ticular case  under  which  the  first  initiatory  step  was  had.^^ 

bb.  Lands  Entered  of  Record — (aa)  Prior  to  Cmicellation  or  Forfeiture. — * 
Land  upon  which  an  entry  of  record,  valid  upon  its  face,  has  been  made,  is  ap- 
propriated and  withdrawn  from  subsequent  homestead  entry,  pre-emption,  set- 
tlement, sale  or  grant,  until  the  original  entry  be  canceled  or  be  declared  for- 
feited, in  which  case  the  land  reverts  to  the  government  as  part  of  the  public 
domain,  and  becomes  again  subject  to  entry  under  the  land  laws.^^ 


clare  his  survey  to  be  valid  by  a  cura- 
tive act.  This  is  the  principle  governing 
the  decisions  in  the  cases  of  Galloway  v. 
Finley,  12  Pet.  264,  294,  9  L-  Ed.  1079, 
and  McArthur  v.  Dun,  7  How.  262,  264, 
12  L.  Ed.  693,  where  the  entries,  surveys, 
and  patents  had  been  made  to  dead  men, 
and  were  void  of  course  for  want  of  a 
grantee;  yet  this  court  held  that  the  act 
of  1807  applied,  and  that  second  entry  on 
the  first  survey  was  void.  In  the  case  of 
Stubblefield  v.  Boggs  (2  Ohio  State  Re- 
ports 216),  the  same  doctrine  is  main- 
tained. Niswanger  v.  Saunders,  1  Wall. 
424,    439,    17    L.    Ed.    599. 

98.  Shepley  v.  Cowan,  91  U.  S.  330,  23 
L.    Ed.    424. 

Where  a  state  seeks  to  select  lands  as 
a  part  of  the  grant  to  it  by  the  eighth 
section  of  the  act  of  congress  of  Sept.  4, 
1841,  and  a  settler  seeks  to  acquire  a 
right  of  pre-emption  to  the  same  lands, 
the  party  taking  the  first  initiatory  step, 
if  the  same  is  followed  up  to  patent,  ac- 
quires the  better  right  to  the  premises. 
The  patent  relates  back  to  the  date  of 
the  initiatory  act,  and  cuts  ofif  all  inter- 
vening claimants.  Shepley  v.  Cowan.  91 
U.  S.  330,  23  L.  Ed.  424.  See  post,  "In 
General,"   11,   B,   3,   h,    (3),    (a). 

99.  Prior  to  cancellation  or  forfeiture. 
— Sturr  V.  Beck,  133  U.  S.  541,  549,  33  L. 
Ed.  761;  Hastings,  etc.,  R.  Co.  v.  Whit- 
ney, 132  U.  S.  357,  361,  33  L.  Ed.  363; 
Winona,  etc.,  R.  Co.  v.  Barney,  113  U. 
S.  618,  625,  28  L.  Ed.  1109;  Hodges  v. 
Colcord,  193  U.  S.  192,  196,  48  L.  Ed.  677; 
Whitney  v.  Taylor,  158  U.  S.  85,  90,  39 
L.  Ed.  906;  Witherspoon  v.  Duncan,  4 
Wall.  210,  18  L.  Ed.  339;  Carroll  v.  Saf- 
ford,  3  How.  441,  11  L.  Ed.  671;  Hosmer 
V.  Wallace,  97  U.  S.  575,  579,  24  L.  Ed. 
1130;  Trenouth  v.  San  Francisco,  100  U. 
S.  251,  25  L.  Ed.  62G;  Mower  v.  Fletcher, 
116  U.  S.  380,  385,  386,  29  L.  Ed.  593; 
Haws  V.  Victoria  Copper  Min.  Co.,  160 
U.  S.  303,  317,  40  L.  Ed.  436;  Clipper 
Min.  Co.  V.  Eli  Min.,  etc.,  Co.,  194  U  S 
220,  230.  48  L.  Ed.  944;  Kansas  Pac.  R. 
Co.  V.  Dunmeyer.  113  U  S.  629,  28  L 
Ed.  1122;  Sioux  City,  etc.,  Land  Co.  v. 
Grififey,  143  U.  S.  32,  38,  36  L.  Ed.  64; 
Northern  Pac.  R.  Co.  v.  Sanders.  166  U. 
S.  620.  631,  632,  41  L.  Ed.  ]]39:  Northern 
Pac.  R.  Co.  V.  De  Lacey,  174  U.  S  622 
634,    635,    43    L.    Ed.    1111;    McAIichael    v. 


Murphy,    197    U.    S.    304,    311,    49    L.    Ed. 
766. 

This  applies  as  well  to  homestead  and 
pre-emption  as  to  cash  entries.  In  either 
case,  the  entry  being  made,  and  the  cer- 
tificate being  executed  and  delivered,  the 
particular  land  entered  thereby  becomes 
segregated  from  the  mass  of  public  lands, 
and  takes  the  character  of  private  prop- 
erty. The  fact  that  such  an  entry  may  not 
be  confirmed  by  the  land  office  on  ac- 
count of  any  alleged  defect  therein,  or 
may  be  canceled  or  declared  forfeited  on 
account  of  noncompliance  with  the  law,  or 
even  declared  void,  after  a  patent  has  is- 
sued, on  account  of  fraud,  in  a  direct 
proceeding  for  that  purpose  in  the  courts, 
is  an  incident  inherent  in  all  entries  of 
the  public  lands.  Hastings,  etc.,  R.  Co. 
V.  Whitney,  132  U.  S.  357,  361,  33  L. 
Ed.   363. 

In  the  case  of  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  28  L.  Ed.  1122, 
this  principle  was  applied  to  a  railroad 
grant  act.  In  that  case  a  homestead 
claim  had  been  made  and  filed  in  the  land 
office  by  one  M.,  and  there  recognized  by 
a  certificate  of  entry,  before  the  line  of 
the  company's  road  was  located.  Subse- 
quently to  the  location  he  abandoned  his 
entry  and  took  a  title  under  the  railroad 
company,  and  his  homestead  entry  was 
canceled.  One  D.  then  entered  the  land 
under  the  homestead  law,  claiming  that, 
by  the  cancellation  for  abandonment,  it 
had  passed  back  into  the  mass  of  public 
lands  and  was  not  brought  within  the 
grant;  and  upon  that  claim  ousted  the 
defendant  in  error,  who  afterwards 
brought  his  action  against  the  railroad 
company  for  a  breach  of  covenant,  ob- 
taining a  judgment  in  the  court  below, 
which  was  afterwards  affirmed  by  the 
federal  supreme  court.  Hastings,  etc.,  R. 
Co.  V.  Whitney,  132  U.  S.  357.\361,  33  L. 
363.  See  post,  "Lands  Included,"  II,  B, 
3,  J,    (2),    (j). 

"In  Witherspoon  v.  Duncan,  4  Wall. 
210,  218,  18  L.  Ed.  339,  a  similar  question 
arose  and  was  in  like  manner  answered. 
Said  the  court:  'In  no  just  sense  can 
lands  be  said  to  be  public  lands  after  they 
have  been  entered  at  the  land  office  and 
a  certificate  of  entry  obtained.  If  pub- 
lic lands  before  the  entry,  after  it  they 
arc    private   property.      If   subject   to   sale. 
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(bb)  Subsequent  to  Cancellation  or  Foi-feiture. — Where  an  entry  was  clearly 
void,  and  rightfully  set  aside  by  the  commissioner,  the  United  States  held  the 
land  as  if  no  entry  had  been  made,  and  could  grant  it  upon  such  terms  and  con- 
ditions as  congress  might  prescribe.^ 

(cc)  Land  in  Possession  of  Occupant. — A  settlement  cannot  be  made  upon 
public  land  already  occupied ;  as  against  existing  occupants,  the  settlement  of 
another  is  ineffectual  to  establish  a  pre-emptive  right. ^  No  right  of  pre-emption 
can  be  established  by  a  settlement  and  improvement  on  a  tract  of  public  land 
where  the  claimant  forcibly  intruded  upon  the  possession  of  one  who  had  al- 
ready settled  upon,  improved,  and  enclosed  that  tract.^ 

(c)  Lands  Granted  to  Railroad. — When  the  route  of  a  railroad  to  which  a 
grant  of  land  is  made,  is  "definitely  fixed,"  no  parties  can  subsequently  acquire 
a  pre-emption  right  to  any  portion  of  the  lands  covered  by  the  grant.  The  right 
of  the  state  and  of  the  company  is  thenceforth  perfect  as  against  subsequent 
claimants  under  the  United  States.* 

(d)  Lands  Reserved  for  School  Purposes — aa.  In  General. — Lands  to  which 
a  grant  for  school  purposes  has  attached  are  no  longer  subject  to  settlement 
and  location  under  the  general  land  laws  and  an  entry  thereon  creates  no  right 


the  government  has  no  power  to  revoke 
the  entry  and  withhold  the  patent.  A 
■second  sale,  if  the  first  was  authorized  by 
law,  confers  no  right  on  the  buyer,  and 
is  a  void  act;'  and  again:  'The  contract 
of  purchase  is  complete  when  the  cer- 
tificate of  entry  is  executed  and  de- 
livered, and  thereafter  the  land  ceases  to 
be  a  part  of  the  public  domain.  The  gov- 
ernment agrees  to  make  proper  convey- 
ance as  soon  as  it  can,  and  in  the 
meantime  holds  the  naked  legal  fee  in 
trust  for  the  purchaser,  who  has  the 
equitable  title.'  See,  also.  Railway  Co. 
V.  Prescott,  16  Wall.  603,  608,  21  L.  Ed. 
373;  Railway  Co.  v.  McShane,  22  Wall. 
444,  461,  22  L.  Ed.  747."  Wisconsin  Cent. 
R.  Co.  V.  Price  County,  133  U.  S..  496, 
506,  33  L,.  Ed.  687.  See  Bardon  v.  North- 
ern Pac.  R.  Co.,  145  U.  S.  535,  539,  36 
L.    Ed.    806. 

Generally,  a  homestead  entry  while  it 
remains  uncanceled  withdraws  the  land 
from  subsequent  entry.  Such  has  been 
the  ruling  of  the  land  department.  "In 
In  re  Clif¥,  3  L.  D.  216,  218,  it  was  said- 
by  Secretary  TePler:  'Under  the  present 
ruling  of  this  department,  entries  of 
record  prima  facie  valid  appropriate  the 
lands  covered  thereby,  and,  while  they  re- 
main uncanceled,  the  land  is  not  sub- 
ject to  further  entry.'  "  Hodges  v.  Col- 
cord,  193  U.  S.  192,  194,  48  L.  Ed.  677, 
distinguishing  Calhoun  v.  Violet,  173  U. 
S.  60,  43  L.  Ed.  614. 

Where,  in  ejectment,  it  appeared  that 
a  location  of  a  military  bounty  land  war- 
rant, duly  made  by  A.  on  the  demanded 
premises,  the  same  being  a  part  of  the 
surveyed  public  land  of  the  United  States, 
had  not  been  vacated  or  set  aside,  held, 
that  a  subsequent  entry  of  them  by  B. 
was  without  authority  of  law,  and  that  a 
patent  issued  to  him  therefor  was  void. 
Wirth  V.  Branson,  93  U.  S.  118,  25  L. 
Ed.    86. 

1,     Subsequent    to    cancellation    or    for- 


feiture.—McCarthy  V.   Mann,   19  Wall.  20, 
32,    22    L.    Ed.    49. 

2.  Land  in  possession  of  occupant. — 
Quinby  f.  Conlan,  104  U.  S.  420,  423,  26 
L.  Ed.  800;  Atherton  v.  Fowler,  96  U.  S. 
513,  24  L.  Ed.  732;  Hosmer  v.  Wallace, 
97  U.  S.  575,  24  L.  Ed.  1130;  Trenouth  v. 
San  Francisco,  100  U.  S.  251,  25  L.  Ed. 
626.  See  post,  "Lands  Subject,"  II,  B, 
3,  d,   (2),    (d),  dd. 

A  settlement  upon  a  portion  of  a 
quarter  section,  and  making  the  improve- 
ments required  by  law,  will  sustain  a  pre- 
emptive claim  to  the  whole  quarter  sec- 
tion as  against  subsequent  settlers.  A 
subsequent  settlement  is  not  improved,  or 
in  any  respect  rendered  more  efficacious, 
by  the  fact  of  purchase  from  earlier  oc- 
cupants. "The  settlement  which  the  law 
of  congress  will  recognize — except  where 
the  claim  is  made  by  a  widow  or  heirs  of 
a  deceased  settler — must  be  personal  to 
the  settler,  and  not  that  of  others  who 
may  have  conveyed  to  him."  Quinby  v. 
Conlan,   104   U.   S.  420,  423,  26   L.   Ed.   800. 

3.  Forcible  intrusion  on  another's  pos- 
session,— Atherton  v.  Fowler,  96  U.  S. 
513,    24   L.    Ed.    732. 

"Under  the  pre-emption  laws,  as  held  in 
Atherton  v.  Fowler,  96  U.  S.  513,  24  L. 
Ed.  732,  the  right  to  make  a  settlement 
is  to  be  exercised  on  unsettled  land;  the 
right  to  make  improvements  is  to  be 
exercised  on  unimproved  land;  and 
the  right  to  erect  a  dwelling  house 
is  to  be  exercised  on  vacant  land: 
none  of  these  things  can  be  done  on  land 
when  it  is  occupied  and  used  by  others." 
Hosmer  v.  Wallace.  97  U.  S.  575,  580,  24 
L.  Ed.  1130;  Atherton  v.  Fowler,  96  U. 
S.  513,  519,  24  L.  Ed.  732;  Mower  v. 
Fletcher,  116  U.  S.  580,  486,  29  L.  Ed.  593. 

4.  Lands  granted  to  railroad. — Van 
Wyck  V.  Knevals,  106  U.  S.  360,  366.  27 
L.  Ed.  201.  See  post.  "Grants  in  Aid  of 
Railroads,"   II,   B,  3,  f. 
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-as  against  the  school  grantee. ^  The  proviso  to  the  sixth  section  of  the  act  of 
March  3,  1853  (10  Stat.  246)  forbidding  pre-emption  on  unsurveyed  lands 
after  one  year  from  the  passage  of  the  act,  is  limited  to  the  lands  not  excepted 
out  of  that  section,  and  has  no  application  to  the  school  sections  so  excepted.^ 
bb.  Lands  Selected  as  Lieu  Lands. — The  land  selected  by  the  state  as  in- 
demnity school  lands,  and  certified  or  listed  as  such  by  the  proper  officer,  are 
not  open  to  pre-emption  settlement.'^ 

(e)  Town  Sites. — Land  embraced  within  a  town  site  on  the  public  domain, 
when  unoccupied,  is  exempt  from  settlement  and  sale  under  the  pre-emption 
laws  of  the  United  States.**  The  act  of  Alay  8th,  1820,  ch.  595,  "for  the  relief 
of  the  legal  representatives"  of  a  certain  person,  did  not  authorize  them  to  enter 
lands  within  the  tract  surveyed  and  laid  off  for  the  town  of  Claiborne,  in  the 
state  of  Alabama.^ 

(f)  Lands  to  Which  Claims  Have  Been  Confirmed. — A  patent  to  another 
afterw^ards,  for  any  of  the  lands  to  which  claims  had  been  legislatively  con- 
firmed, would  be  void,  because  the  government  had  already  released  all  title  and 
claim  thereto.  If  congress  could  not  grant  them  to  another,  much  less  could 
the  arbitrary  edict,  or  imperfect  performance  of  a  neglected  duty  by  a  minis- 
terial officer,  operate  to  divest  a  clear  title  by  statute. ^^ 

(g)  Evidence  of  Reservation. — A  patent  or  instrument  of  confirmation  by 
an  officer  authorized  by  congress  to  make  it,  followed  by  a  survey  of  the  land 
described  in  the  instrument,  is  conclusive  evidence  that  the  land  described  and 
surveyed  was  reserved  from  sale.^^ 

(5)  Lands  Claimed  under  Grants  from  Other  Governments. — Land  within 
the  boundaries  of  a  grant,  emanating  from  or  arising  under  a  former  sovereioti, 
while  proceedings  were  pending  in  the'  tribunals  of  the  United  States  to  de- 
termine its  validity,  was  exempt  from  sale  and  pre-emption,  and.  therefore,  of 
-appropriation  under  the  land  grant  acts  of  the  United  States  in  aid  of  the  con- 


5.  Lands  reserved  for  school  purposes. 

— Kissell  v.  St.  Louis  Public  Schools,  18 
How.  19,  27,  15  L.  Ed.  324;  Water,  etc., 
Co.  V.  Bugbey,  96  U.  S.  165,  24  L.  Ed. 
621.  See  post,  "School  and  University 
Grants   and    Reservations,"   II,   B,   3,   h. 

Sale  of  mineral  land. — The  act  of  March 
1,  1847  (9  Stats,  at  Large,  146),  providing 
for  the  sale  of  mineral  lands,  does  not  in- 
clude section  sixteen,  which  remains  sub- 
ject to  the  compact  with  Michigan. 
Cooper  V.  Roberts,  IS  How.  173,  15  L. 
Ed.  338.  See  the  title  MINES  AND 
MINERALS,  vol.  8,  p.  364. 

6.  Act  of  March  3,  1853.— Sherman  v. 
Buick,  93  U.   S.  209,  23   L.   Ed.   849. 

In  construing  the  act  of  March  3,  1853 
<10  Stat.  _  246),  the  court  held:  School 
sections  sixteen  and  thirty-six,  granted  to 
the  state  of  California  by  §  6  of  the  act, 
are  also  excepted  from  tke  operation  of 
the  pre-emption  law  to  which,  by  the 
same  section,  the  public  lands  generally 
are  subjected;  the  rule  governing  the  right 
of  pre-emption  on  school  sections  is  pro- 
vided by  the  seventh  section  of  the  act, 
and  it  protects  a  settlement,  if  the  sur- 
veys, when  made,  ascertain  its  location  to 
be  on  a  school  section;  in  such  case,  the 
only  right  conferred  on  the  state  is  to 
select  other  land  in  lieu  of  that  so  occu- 
pied. Sherman  v.  Buick,  93  U.  S.  209,  23 
L.  Ed.  849. 

7.  Lands  selected  as  lieu  lands. — Durand 


V.  Martin,  120  U.  S.  366,  369,  30  L.  Ed. 
675;  Trenouth  v.  San  Francisco,  100  U. 
S.  251,  256,  25  L   Ed.  626. 

If  school  selections  are  found  in  dis- 
puted territory  outside  the  limits  of  an 
unsettled  survey  by  the  United  States  of 
a  private  claim,  and  the  state  select  lieu 
lands  and  the  proper  officers  of  the  United 
States  approve  such  a  selection  and  issue 
the  proper  certified  lists,  and  a  purchaser 
under  such  a  title  enters  into  the  posses- 
sion of  the  land  and  improves,  cultivates, 
and  holds  it,  no  one  by  forcibly  or  sur- 
reptitiously getting  into  possession  can 
make  a  pre-emption  settlement  which  will 
defeat  his  title.  Atherton  v.  Fowler  96 
U.  S.  513,  519,  24  L.  Ed.  732;  Mower  z> 
Fletcher,  116  U.  S.  380,  385,  29  L  Ed 
593.  See  post,  "Lieu  Lands,"  II,  B.  s! 
h,   (5). 

8.  Town    sites.— Steel   7'.    Smelting    Co 
106  U.  S.  447.  449,  27  L  Ed.  226;   Chotard 
V.  Pope,  12  Wheat.  586,  590,  6  L.  Ed.  737. 

9.  Chotard  v.  Pope,  12  Wheat.  586,  6  L. 
Ed.  737. 

10.  Lands  to  which  claims  have  been 
confirmed. — Glasgow  v.  l\n\  '■/  \  Black 
595,  6H1.  17  L  Ed.  110;  Lafavette  v.  Ken- 
ton, 18  How.  197.  15  L.  Ell.  345.  See  post, 
"Operation  and  Effect  of  Completed  Con- 
firmation."   Ill,   C,   3.   c,    (5). 

11.  Evidence  of  reservation.— Reichart 
V.  Felps,  6  WalJ.  160,  18  L.  Ed.  849.  See 
post,  "Evidence,"  II,  B,  3,  d,   (10). 
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struction  of  railroads  and  telegraph  lines. ^^  .\  party  cannot  initiate  a  pre- 
emption right  by  settling  upon  lands  in  California,  a  claini  to  which,  under  a 
foreign  title,  is  at  the  time  pending  before  the  tribunals  of  the  United  States 
for  confirmation. i=*  Until  a  segregation  of  the  quantity  granted  is  made  by  an 
approved  official  survey,  third  parties  cannot  interfere  with  the  grantee's  pos- 
session of  the  lands,  and  limit  it  to  any  particular  place  within  those  bound- 
aries. ^-^  But  the  rule  seems  to  be  that  where  a  Alexican  grant  was  for  a  specitic 
quantity  within  an  area  containing  a  much  larger  quantity,  it  was  only  the 
quantity  actually  granted  which  was  reserved  from  disposition  by  the  govern- 
ment during  the  examination  of  the  validity  of  the  grant;  the  remainder  was 
at  its  disposal  as  a  part  of  the  public  domain.  ^^     But  lands  which  are  in  fact 

12.  Lands  claimed  under  grants  from 
other  governments. — Carr  v.  Quigley,  149 
U.  S  652,  657,  37  L.  Ed.  885;  Nevvhall  r. 
Sanger,  92  U.  S.  761,  23  L-  Ed.  709;  Van 
Reynegan  v.  Bolton,  95  U.  S.  33,  24  L. 
Ed.  351;  Cameron  v.  United  States,  148 
U.  S.  301,  311,  37  L.  Ed.  459;  Lockhart  v. 
Johnson,  181  U.  S.  516,  524,  45  L.  Ed. 
979;  Astiazaran  v.  Santa  Rita  Land,  etc., 
Co.,  148  U.  S.  SO,  37  L.  Ed.  376.  See  post, 
"Spanish,    French    and    Mexican    Grants," 

III,  c. 

13.  Claim  pending  for  confirmation. — 
Trenough  v.  San  Francisco,  100  U.  S.  251, 
25    L.    Ed.    626. 

The  status  of  land  included  in  a  Span- 
ish, French  or  Mexican  claim  pending  be- 
fore a  tribunal  charged  with  the  duty  o£ 
adjudicating  it,  was  such  that  the  right  of 
private  property  could  not  be  impaired 
by  a  change  of  sovereignty,  and  such  land 
was  not  included  in  the  phrase  "public 
lands,"  and  until  such  claims  were  finally 
decided  to  be  invalid  they  were  not  re- 
stored to  the  body  of  public  lands  subject 
to  be  granted.  Doolan  v.  Carr,  125  U.  S. 
618,  632,  31  L.  Ed.  844;  Newhall  v.  Sanger, 
92  U.  S.  761.  23  L.  Ed.  769;  Leavenworth, 
etc.,  R.  Co.  V.  United  States,  92  U.  S.  733, 
23   L.   Ed.   634. 

Pending  a  proceeding  in  a  tribunal  of 
the  United  States,  for  the  confirmation  of 
a  claim  to  lands  in  California,  under  a 
Mexican  grant,  no  portion  of  them  em- 
braced within  the  boundaries  designated 
in  the  grant  is  open  to  settlement,  under 
the  pre-emption  laws,  although,  upon  the 
final  survey  of  the  claim  when  confirmed, 
there  may  be  a  surplus  within  those 
boundaries.  Hosmer  v.  Wallace,  97  U.  S. 
575,    24    L.    Ed.    1130. 

The  object  of  the  seventh  section  of 
the  act  of  July  23,  1866  (14  Stat.  218),  "to 
quiet  land  titles  in  California,"  was  to 
withdraw  from  the  general  operation  of 
the  pre-emption  laws  lands  continuously 
possessed  and  improved  by  a  purchaser 
under  a  Mexican  grant,  which  was  subse- 
quently rejected,  or  limited  to  a  less  quan- 
tity than  that  embraced  in  the  boundaries 
designated,  and  to  give  to  him,  to  the  ex- 
clusion of  all  other  claimants,  the  right 
to  obtain  the  title.  Hosmer  v.  Wallace, 
97   U.    S.    575,    24   L-    Ed.    1130._ 

The  holder  of  a  New  Madrid  certificate 
had  a  right  to  locate  it  only  on  public  lands 
the   sale   of  which  was  authorized   bv  law. 


But  lands  claimed  under  a  Spanish  con- 
cession, where  the  claim  had  been  filed 
according  to  the  acts  of  congress,  were 
reserved  from  sale  when  the  entry  under 
the  New  Madrid  certificate  was  made,  viz, 
in  1816.  Consequently,  the  entry  was 
void.  Mills  V.  Stoddard,  8  How.  345,  12 
L.   Ed.   1107. 

Where  the  report  of  the  surveyor  gen- 
eral of  New  Mexico  limiting  a  Mexican 
grant  to  four  square  leagues  has  never 
been  finally  acted  upon  by  congress,  and 
the  claim  to  the  land  and  report  of  the 
surveyor  general  are  still  pending  before 
congress,  or  in  other  words  sub  judice, 
the  lands  are  not  public  lands  as  that  term 
is  used  in  the  acts  of  congress  respecting 
the  disposition  of  public  lands.  Cameron 
V.  United  States,  148  U.  S.  301,  303,  37 
L.   Ed.   459. 

Undefeated  Mexican  claim — Railroad 
grant.— Xewhall  v.  Sanger,  92  U.  S.  761. 
23  L.  Ed.  769;  Ryan  v.  Railroad  Co.,  99 
U.  S.  382,  25  L.  Ed.  305;  Hastings,  etc.,  R. 
Co.  V.  Whitney,  132  U.  S.  357,  365,  33 
L.  Ed.  363.  See  post,  "Mexican  or  Span- 
ish   Land    Grants,"    II,    B,    3,    f,    (2),    (j), 

"Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
Ed.  769,  applies  only  where  the  adverse 
claim  is  undisposed  of  when  the  grant 
would  otherwise  take  effect.  It  has  no 
application  as  to  the  future  after  the 
claim  has  ceased  to  exist."  Ryan  v.  Rail- 
road  Co.,  99   U.    S.   382,  389,  25   L.   Ed.   305. 

14.  Segregation  essential. — Hosmer  %■. 
Wallace,   97   U.   S.    575,   24   L.    Ed.    1130. 

15.  In  the  case  of  a  floating  Mexican 
grant,  the  government  retained  the  right 
of  locating  the  quantity  granted  in  such 
part  of  the  larger  tract  described  as  it 
saw  fit;  and  the  government  of  the  United 
States  succeeded  to  the  same  right:  hence, 
the  government  might  dispose  of  any 
specific  tracts  within  the  exterior  limits 
of  the  grant,  leaving  a  sufficient  quantity 
to  satisfy  the  float.  United  States  v.  Mc- 
Laughlin, 127  U.  S.  428,  457,  32  L.  Ed. 
213.  See  post,  "Right  of  Selection  within 
Outerboundaries,"  III,  C,  3,  c,  (3),  (g), 
cc,    (ee). 

Where  defendant  purchases  land  (within 
the  exterior  boundary  of  the  Mexican 
grant  known  as  .A-gua  Caliente,  but  which 
was  excluded  by  the  final  survey  of  the 
United  States),  for  a  valuable  considera- 
tion,  and   the    title    to    the    land    was   con- 
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public  lands  belonging  to  the  United  States,  although  within  the  claimed  limits 
of  a  Mexican  grant,  are  open  to  entry  and  sale.^^  Where  by  the  final  survey  of 
a  confirmed  grant,  made  and  filed  in  the  local  land  office,  it  is  ascertained  that 
the  land  in  question  is  not  a  part  of  the  grant,  confirmed,  the  land  becomes  sub- 
ject to  entry  and  pre-emption  for  the  first  time.^'''  Under  the  eighth  section  of 
the  act  of  July  23d,  1866,  "to  quiet  land  titles  in  California,"  a  survey  made  by 
the  United  States  surveyor  general  for  California  of  a  claim  to  land  under  a 
ccfnfirmed  Mexican  grant,  is  operative  without  the  approval  of  the  commissioner 
of  the  general  land  office,  and  the  land  lying  outside  of  such  survey  then  be- 
comes subject  to  state  selection  in  lieu  of  school  sections  covered  by  the  grant, 
and  is  open  to  settlement  under  the  pre-emption  laws.^^ 

Spanish  Concessions  in  Missouri. — The  several  acts  of  congress,  passed  in 
relation  to  claims  to  lands  in  Missouri,  under  Spanish  concessions,  reserved 
such  lands  from  sale  from  time  to  time.  But  there  was  an  intermission  of  such 
legislation  from  the  29th  of  May,  1829,  to  the  9th  of  July,  1832 ;  and.  during  this 
interval,  lands  so  claimed  were  upon  the  footing  of  other  public  lands,  as  to 
sale,  entry,  and  so  forth. ^''* 


firmed  by  the  United  States  district  court 
and  the  federal  supreme  court,  the  par- 
ties proved  their  respective  claims  to  en- 
ter the  land  before  the  register  and  re- 
ceiver who  decided  in  favor  of  defendant 
in  error,  and  this  decision  being  subse- 
quently affirmed  by  the  secretary  of  the 
interior,  and  a  patent  issued  by  the  United 
States  to  the  defendant,  to  the  lands  in 
controversy,  it  was  held  that  the  defend- 
ant is  entitled  to  the  land  as  against  a 
pre-emptor  of  the  same  land  claiming  it 
as  a  homestead.  Hays  v.  Steiger,  156  U. 
S.   387,  390,   39   U   Ed.   463. 

"For  some  years  after  the  decision  in 
Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
Ed.  769,  it  was  supposed  that  the  reser- 
vation from  such  appropriation  was  ex- 
tended to  all  lands  within  the  outerbounda- 
ries  of  a  Mexican  grant  without  refer- 
ence to  the  actual  quantity  granted.  The 
interpretation  given  to  the  term  'bounda- 
ries' used  in  the  opinion  in  that  case  led 
to  this  conclusion.  But  the  case  of  United 
States  V.  McLauglin,  127  U.  S.  428,  32  L. 
Ed.  213,  where  it  was  attempted  to  extend 
the  reservation  from  sale  to  lands  nearly 
one  hundred  miles  square  upon  the  ground 
that  that  amount  was  within  the  exterior 
boundaries  designated,  although  the 
amount  intended  to  be  granted  was  only 
eleven  leagues,  led  to  a  consideration  of 
the  facts  in  Newhall  v.  Sanger.  92  U.  S. 
761,  23  L.  Ed.  769,  and  to  a  better  un- 
derstanding of  the  import  of  its  decision. 
It  then  appeared  that  there  was  no  alle- 
gation in  the  pleadings  of  that  ca^^e  that 
the  boundaries  of  the  grant  designated 
exceeded  the  actual  amount  intended  to  be 
granted.  As  appeared  by  them,  it  was  a 
grant  of  a  specific  quantity  within  bounda- 
ries which  embraced  no  greater  amount. 
The  language  used  with  reference  to  the 
exemption  of  a  grant  of  that  character 
evidently  presented  a  different  question 
from  that  of  a  grant  with  boundaries  em- 
bracing an  area  exceeding  many  times  the 
quantity  actually  granted."  Carr  r  Quig- 
ley,    149    U.    S.    652,    658,    37    L.    Ed.    885. 


See,  also,   Menard  v.  INIassey,  8   How.  293, 
12  L.   Ed.   1085. 

16.  Lands  in  fact  public  lands. — Lock- 
hart  V.  Johnson,  181  U.  S.  516,  521,  45  L. 
Ed.    979. 

17.  After  final  survey. — Quinn  v.  Chap- 
man, 111  U.  S.  445,  446,  28  L.  Ed.  476; 
Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
Ed.  769;  Van  Reynegan  v.  Bolton,  95  U. 
S.  33,  24  L.  Ed.  351;  McCreery  v.  Haskell, 
119  U.   S.   327,  330,  30   L.   Ed.  408. 

After  the  land  is  surveyed  it  becomes 
again  a  part  of  the  public  domain  and  open 
to  pre-emption,  and  the  title  of  a  pre- 
emptor  is  good  against  one  claiming  un- 
der an  invalid  selection  of  the  state. 
Aurrecoechea  v.  Bangs,  114  U.  S.  381,  385, 
386,   29    L.    Ed.    170. 

18.  Effect  of  survey  by  surveyor  gen- 
eral.—McCreery  V.  Haskell,  119  U.  S.  .•!27. 
30  L-  Ed.  408.  See  post,  "Construction, 
Operation  and  Effect,"  II,  B,  3,  c,  (4). 

Surveys  under  the  eighth  section  of  the 
act  of  July  23,  1866,  "to  quiet  land  titles 
in  California,"  become  operative  by  ap- 
proval of  the  United  States  survej^or  gen- 
eral for  the  state,  and  his  filing  in  the 
local  land  office  of  the  township  plats. 
Upon  such  approval  of  a  survey  and  filing 
of  the  township  plats,  lands  thereby  ex- 
cluded from  a  confirmed  private  land 
claim  become  subject  to  state  selections 
and  other  modes,  of  disposal  of  public 
lands.  Previous  approval  of  the  survey 
by  the  commissioner  of  the  general  land 
office  is  not  necessary.  Frasher  v.  O'Con- 
nor.   115   U.    S.    102,   29  L.    Ed.   311. 

19.  Spanish  concessions  in  Missouri. — 
Dclauriere  v.  Emison,  15  How.  525,  14 
L.  Ed.  800.  See  post.  "Louisiana  Cession 
by  France,"   III,   C,  3.  b,    (2),    (a). 

The  same  is  true  in  regard  to  French 
and  Spanish  grants  in  Louisiana.  Easton 
V.   Salisbury,   21   How.   426,   16   L.   Ed.   181. 

By  an  act  of  the  6th  of  March,  1820  (3 
Stat,  at  L.,  545),  congress  gave  a  certain 
amount  of  land  to  the  state  of  Missouri, 
to  be  selected  by  the  legislature  thereof 
on  or  before  the  1st  of  January,  1825;  and 
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(6)  Indian  Lands. — No  laws  giving  to  settlers  a  right  of  pre-emption  can 
be  so  construed  as  to  embrace  Indian  lands.  Such  lands  have  always  been  pro- 
tected from  settlement  and  survey  by  penal  enactments.-"  And  until  the  Indian 
title  is  properly  extinguished,  no  right  or  title  in  behalf  of  a  settler  can  at- 
tach.^i  Upon  the  extinguishment  of  an  Indian  title  to  a  reserve  during  the 
operation  of  the  act  of  September  4,  1841,  §  10  (5  Stat,  at  L.  456),  the  land  was 
not  subject  to  pre-emption. 22  The  treaty  of  30th  May,  1860,  between  the 
United  States  and  the  Delaware  Indians,  conferred  a  right  to  locate  grants  only 
on  that  portion  of  the  Delawares'  lands  reserved  for  their  "permanent  home" 
by  the  treaty  of  May  6th.  1854,  and  did  not  authorize  their  location  on  that 
portion  of  those  lands  which,  by  that  treaty,  were  to  be  sold  for  their  uses.^^ 

(7)  Salt  Springs,  etc. — The  policy  of  the  government,  since  the  acquisition 
■of  the   Northwest  Territory  and  the  inauguration   of   our  land   system,   to  re- 


liy  another  act,  passed  on  the  3d  of 
March,  1831  (4  Stat,  at  L.  492),  the  legisla- 
ture were  authorized  to  sell  this  land. 
Delauriere  v.  Emison,  15  How.  525,  14  L. 
Ed.    800. 

The  patent  for  the  land  covered  by  the 
Xew  Madrid  certificate  was  not  issued 
iintil  after  congress  had  renewed  this  res- 
ervation, viz,  in  1832.  Therefore,  neither 
the  entry  nor  patent  can  give  a  good  title. 
Had  the  patent  been  issued  before  con- 
gress passed  the  act  of  1832.  the  result 
would  have  been  different.  jMills  v.  Stod- 
dard,  8   How.   345.   12   L.    Ed.    1107. 

20,  Indian  lands.— Thredgill  v.  Pintard, 
12  How.  24,  37.  13  L-  Ed.  877;  Buttz  V. 
Northern  Pac.  Railroad,  119  U.  S.  55,  30 
L.  Ed  330;  Leavenworth,  etc.,  R.  Co.  v. 
United  States,  92  U.  S.  733,  742,  23  L. 
Ed.  634,  followed  in  Missouri,  etc.,  R.  Co. 
r.  United  States,  92  U.  S.  760,  23  L.  Ed. 
645.  See,  generally,  the  title  INDIANS, 
vol.   6,  p.   906. 

After  a  treaty  reserving  lands  for  the 
use  of  an  Indian  tribe,  until  a  survey  is 
made,  and  the  actual  extent  of  the  reser- 
vation designated,  no  part  of  the  land 
containing  the  quarry  could  be  taken  up 
either  by  settlement  or  by  location  under 
Louisiana  Agricultural  College  scrip.  The 
whole  of  such  land  is  by  the  treaty  with- 
drawn from  private  entry  or  appropriation 
until  the  government  determines  whether 
any  portion  less  than  the  whole  should 
be  reserved.  United  States  v.  Carpenter, 
111   U.    S.   347,   349,   28    L.    Ed.   451. 

Public  lands  set  apart  by  a  duly  au- 
thorized executive  officer  of  the  United 
States  and  accepted  by  the  Indians,  in 
accordance  with  the  terms  of  the  treaty 
of  June  16,  1820,  are  excepted  from  the 
pre-emption  act  of  September  4,  1841  (5 
Stat,  at  L.  453),  as  effectuallv  as  if  the 
particular  tract  to  be  used  had  been  spe- 
cifically designated  by  boundaries  in  the 
treaty  itself.  Spalding  7'.  Chandler,  160 
U  S  394,  404,  40  L.  Fd.  469;  Missouri, 
ftc.  R.  Co.  7\  Roberts.  152  U.  S.  114,  116, 
118.  38  L.   Ed.  377. 

Treaty  of  August  9,  1814,  with  Creeks. 
— See  !Minter  7:  Crommelin,  18  How.  87, 
15   L.   Ed.   279. 


21.  Extinguishment  of  title. — The  sec- 
retary was  authorized  to  decide  whether 
or  not  the  Indian  had  abandoned  the  land. 
If  abandoned,  it  became  forfeited  to  the 
United  States.  Minter  v.  Crommelin,  18 
How.  87,  15   L.   Ed.  279. 

Hence,  where  such  a  reservation  was 
offered  for  sale,  and  a  patent  issued  for 
it,  the  presumption  is  that  the  secretary 
had  decided  the  fact  of  abandonment,  and 
issued  the  order  for  the  sale.  Minter  v. 
Crommelin.   IS   How.   87,  15  L.  Ed.  279. 

Under  the  construction  of  act  of  con- 
gress December  15th,  1880,  which  de- 
clared "that  the  Fort  Dodge  military 
reservation  was  no  longer  needed  for  mili- 
tary purposes,  and  authorized  the  secre- 
tary of  the  interior  to  dispose  of  a  part 
of  the  lands  within  that  reservation  to 
actual  settlers  under  the  provisions  of 
the  homestead  law,"  it  was  held  that  con- 
gress did  not  intend  to  open  to  actual 
settlers  under  the  homestead  laws  such 
of  the  lands,  within  the  limits  of  the 
abandoned  military  reservation,  lying  north 
of  the  railroad  track,  as  were  part  of  the 
Osage  trust  lands.  Frost  v.  Wenie,  157 
U.  S.  46,  47,  39  L.  Ed.  614.  See  United 
States  V.  Ingram,  172  U.  S.  327,  43  L.  Ed. 
46.5. 

The  manner,  time,  and  conditions  of 
extinguishing  such  right  of  occupancy 
were  exclusivelj^  matters  for  the  considera- 
tion of  the  government,'  and  could  not 
be  interfered  with  nor  put  in  contest  by 
private  parties.  Ruttz  v.  Northern  Pac. 
Railroad.  119  U.   8.   55,  30   L.   Ed.   330. 

"Whether  the  land  had  been  surveyed 
or  not,  the  treaty  was  notice  that  a  part 
of  the  quarry  would  be  retained  by  the 
government,  and  that  the  whole  might  be, 
for  the  use  of  the  Indinns.  This  purpose 
and  the  stipulation  of  the  United  States 
could  not  be  defeated  by  the  action  of 
any  officers  of  the  land  department." 
United  States  v.  Carpenter,  111  U.  S.  347, 
349,  28   L.   Ed.   451. 

22.  Act  of  September  4,  1841,  §  10.— 
Spalding  v.  Chandler,  160  U.  S.  394,  407, 
40  L.   Ed.   469. 

23.  Treaty  of  May  30,  I860.— United 
States  V.  Stone,  2  Wall.  525,  17  L.  Ed. 
765. 
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serve  salt  springs  from  sale,  has  been  uniform.^^  This  pohcy  has  been  apphed 
to  the  "Louisiana  Territory,"  and  probably  would  apply  to  the  territory  of  Ne- 
braska, on  general  principles. ^^  And  the  same  rule  is  applicable  under  the  act 
of  July  22d,  1854,  "to  establish  the  offices  of  surveyor  general  of  New  Mex- 
ico, Kansas,  and  Nebraska,"  at  least  so  far  as  to  render  void  an  entry  where 
the  salines  at  the  time  had  been  noted  on  the  field  books,  were  palpable  to  the 
eye,  and  were  not  first  discovered  after  entry. ^^  The  words  of  the  statute  are 
general  and  reserve  from  sale  or  location  all  salines,  whether  marked  on  the 
plats  or  not. 2" 

(8)  Mineral  Lands. -^ — No  title  from  the  United  States  to  land  known  at  the 
time  of  sale  to  be  valuable  for  its  minerals  of  gold,  silver,  cinnabar,  or  copper 
can  be  obtained  under  the  pre-emption  or  homestead  laws,  or  the  town  site  laws, 
or  in  any  other  way  than  as  prescribed  by  the  laws  specially  authorizing  the 
sale  of  such  lands, 2^  except  in  the  states  of  Michigan,  Wisconsin,  Minnesota, 
Missouri  and  Kansas.^*^  But  in  order  to  except  mines  or  mineral  lands  from 
the  operation  of  a  pre-emption,  homestead  or  town  site  patent,  it  is  not  sufficient 
that  the  lands  do  in  fact  contain  minerals,  or  even  valuable  minerals,  when  the 
town  site  patent  takes  effect ;  but  they  must  at  that  time  be  known  to  contain 
minerals  of  such  extent  and  value  as  to  justify  expenditures  for  the  purpose 
of  extracting  them;  and  if  the  lands  are  not  known  at  that  time  to  be  so  val- 
uable for  mining  purposes,  the  fact  that  they  have  once  been  valuable,  or  are 
•afterwards  discovered  to  be  still  valuable,  for  such  purposes,  does  not  defeat 
or  impair  the   title  of  persons  claiming  under  the  town   site  patent.^ ^      It  has 


24.  Salt  springs,  etc. — Morton  v.  Ne- 
braska, 21  Wall.  6G0.  22  L-  Ed.  639;  Mullan 
;•.  United  States,  118  U.  S.  271.  277,  30 
U    Ed.    170. 

25.  To  what  territories  applicable. — Mor- 
ton V.  Nebraska,  21  Wall.  660,  22  L.  Ed. 
639. 

26.  Morton  v.  Nebraska,  21  Wall.  660, 
S2   L.   Ed.   639. 

27.  Salines  not  marked  on  plat. — Mor- 
ton V.  Nebraska,  21  Wall.  660,  674,  22  U 
Ed.    639. 

28.  Mineral  lands — Purchase  of. — As  to 
purchase  of  mineral  lands  under  the  laws 
relating  thereto,  see  the  title  MINES 
AND  MINERAL,  vol.  8,  p.  364. 

29.  Mineral  lands  not  subject  to  pre- 
emption or  homestead. — Deffeback  v. 
Hawke,  115  U.  S.  392,  29  U  Ed.  423; 
Davis  V.  Weibbold,  139  U  S.  507,  526,  35 
U  Ed.  238;  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  327,  31  L. 
Ed.  182;  The  Secretary  v.  McGarrahan,  9 
Wall.  298,  305,  19  U  Ed.  579;  Moran  v. 
Horsky.  178  U.  S.  205,  209,  44  U  Ed.  1038. 

"Whilst  we  hold  that  a  title  to  known 
valuable  mineral  land  cannot  be  acquired 
imder  the  town  site  laws,  *  *  *  ^^g  (Jq 
not  wish  to  be  understood  as  expressing 
any  opinion  against  the  validity  of  the 
entry,  so  far  as  it  affected  property  other 
than  mineral  lands,  if  there  were  any  such 
at  the  time  of  the  entry.  The  acts  of  con- 
gress relating  to  town  sites  recognize  the 
possession  of  mining  claims  within  their 
limits;  and  in  Steel  7'.  Smelting  Co.,  106 
U.  S.  447,  449,  27  E.  Ed.  226.  we  said  that 
'land  embraced  within  a  town  site  on  the 
public  domain,  when  unoccupied,  is  not 
exempt  from  location  and  sale  for  mining 
•purposes;   its  exemption   is  only  from   set- 


tlement and  sale  under  the  pre-emption 
laws  of  the  United  States.'  "  Deffeback  v. 
Hawke,   115  U.   S.   392,  406,  29   U   Ed.   423. 

30.  Exception  in  certain  states. — Deffe- 
back z:  Hawke,  115  U.  S.  392,  29  U  Ed.  423; 
Colorado  Coal,  etc.,  Co.  v.  United  States, 
123   U.    S.    307,   327_,   31    U    Ed.    182. 

31.  Time  of  discovery  of  minerals. — 
Deffeback  v.  Hawke,  115  U.  S.  '(92,  29  U 
Ed.  423;  Davis  v.  Weibbold,  139  U.  S.  507, 
35  U  Ed.  238;  Dower  v.  Richards,  151  U. 
S.  658.  663,  38  U  Ed.  305;  Colorado  Coal, 
etc.,  Co.  Tj.  United  States,  123  U.  S.  307, 
328,  31  L.  Ed.  182;  Moran  v.  Horsky,  173 
U  S.  205,  208,  44  U  Ed.  1038;  Shaw  v. 
Kellogg,  170  U.  S.  312,  339,  42  U  Ed. 
1050;  McLaughlin  v.  United  States,  107 
U   S.   526,  27   L.   Ed.  621. 

Congress  did  not  intend  that  a  grant 
should  be  rendered  nugatory  by  any  fu- 
ture discoveries  of  mineral.  The  selec- 
tion was  to  be  made  within  three  years. 
The  title  was  then  to  pass,  and  it  would 
be  an  insult  to  the  good  faith  of  congress 
to  suppose  that  it  did  not  intend  that  the 
title  when  it  passed  should  pass  abso- 
lutely, and  not  contingently  upon  subse- 
quent discoveries.  This  is  in  accord  with 
the  general  rule  as  to  the  transfer  of 
title  to  the  public  lands  of  the  United 
States.  Shaw  v.  Kellogg,  170  U.  S  312, 
332,    42    L.    Ed.    1050. 

In  the  case  of  Deffeback  v.  Hawke,  115 
U.  S.  392,  29  L.  Ed.  423,  the  plaintiff  as- 
serted title  to  mineral  lands  under  a  pat- 
ent of  the  United  States,  founded  upon 
an  entry  under  the  laws  of  congress,  for 
the  sale  of  mineral  lands.  The  defendant, 
not  having  the  legal  title,  claimed  a  better 
right  to  the  premises  by  virtue  of  a  pre- 
vious  occupation   of   them    by   his   grantor 
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been  held  that  the  question  as  to  whether  lands  were  mineral  or  nonmineral,  was 
open  to  consideration  up  to  the  time  of  issuing  the  patent.^^  Q^e  who  obtains 
a  patent  to  mineral  lands,  as  agent  of  a  railroad  company,  with  full  knowledge 
of  their  nature,  is  not  an  innocent  purchaser,  and  the  patent  may  be  set  aside.^^ 


as  a  lot  on  a  portion  of  the  public  lands 
appropriated  and  used  as  a  town  site — that 
is,  settled  upon  for  purposes  of  trade  and 
business,  and  not  for  agriculture,  and  laid 
out  into  streets,  lots,  blocks,  and  alleys 
for  that  purpose.  And  it  was  held  by  the 
federal  supreme  court  that  no  title  from 
the  United  States  to  land  known  at  the 
time  of  sale  to  be  valuable  for  its  min- 
erals of  gold,  silver,  cinnabar,  or  copper 
could  be  obtained  under  the  pre-emption 
sr  homestead  laws,  or  the  town  site 
laws,  or  in  any  other  way  than  as  pre- 
scribed by  the  laws  specially  authorizing 
the  sale  of  such  lands.  These  three  cases, 
those  under  the  pre-emption  and  home- 
stead laws  and  town  site  act,  were  classed 
together.  It  was  found  that  under  the 
pre-emption  and  homestead  act  lands  con- 
taining known  saline  deposits  and  mines 
could  not  be  purchased.  In  the  town  site 
act.it  was  provided  that  by  virtue  of  its 
provisions  no  title  could  be  acquired  to 
any  mine  of  gold,  silver,  cinnabar  or  cop- 
per, or  to  any  valid  mining  claim  or  pos- 
session held  under  existing  laws.  And 
under  the  mineral  act  of  congress  it  was 
provided  that  in  all  cases  lands  valuable 
for  minerals  should  be  reserved  from  sale 
except  as  otherwise  expressly  provided. 
The  court  held  that  under  those  acts  land 
could  be  purchased  which  was  not  known 
to  be  mineral;  and  from  this  the  infer- 
ence was  drawn  that  only  lands  known 
at  the  time  of  the  sale  to  be  valuable  for 
minerals  could  be  excluded,  and  if  they 
were  not  thus  known  to  be  valuable  for 
minerals  a  sale  mic;ht  be  had.  Barden  v. 
Northern  Pac.  R.  Co.,  154  U.  S.  288,  322, 
38  L.   Ed.  992. 

"The  grant  or  patent,  when  issued, 
would  thus  be  held  to  carry  with  it  the 
determination  of  the  proper  authorities 
that  the  land  patented  was  not  subject 
to  the  exception  stated.  There  has  been 
no  direct  adjudication  upon  this  point  by 
this  court,  but  this  conclusion  is  a  legiti- 
mate inference  from  several  of  its  deci- 
sions. It  was  implied  in  the  opinion  in 
Deffeback  v.  Hawke,  115  U.  S.  392,  29 
L.  Ed.  423,  already  referred  to,  and  in 
the  cases  of  the  Colorado  Coal,  etc.,  Co. 
r.  United  States,  123  U.  S.  307,  328,  31  L. 
Ed.  182;  United  States  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673,  683,  32  L.  Ed. 
571."  Davis  v.  Weibbold,  139  U.  S.  507, 
524.  35  L.   Ed.  238. 

A  change  in  the  conditions  occurring 
subsequently  to  the  sale,  whereby  neW 
discoveries  are  made,  or  by  means 
whereof  it  may  become  profitable  to  w-ork 
the  veins  as  mines,  cannot  affect  the  title 
as  it  passed  at  the  time  of  the  sale.  The 
question  must  be  determined  according  to 
the   facts   in   existence   at   the   time   of   the 


sale.  If  upon  the  premises  at  that  time 
there  were  not  actual  "known  mines,"  ca- 
pable of  being  profitably  worked  for  their 
product,  so  as  to  make  the  land  more 
valuable  for  mining  than  for  agriculture, 
a  title  to  them  acquired  under  the  pre- 
emption act  cannot  be  successfully  as- 
sailed. Davis  V.  Weibbold,  139  U.  S.  507, 
35  L.  Ed.  238. 

The  decision  in  Steel  v.  Smelting  Co.,. 
106  U.  S.  447,  27  L.  Ed.  226,  was  that  land 
embraced  within  a  town  site  on  the  pub- 
lic domain,  when  unoccupied,  was  not  ex- 
empt from  location  and  sale  for  mining 
purposes,  and  referred  to  the  fact  that 
some  of  the  most  valuable  mines  in  the 
country  were  within  the  limits  of  incor- 
porated cities,  which  had  grown  up  on 
what  was  on  its  first  settlement  a  part  of 
the  public  domain.  "We  were  speaking  at 
that  time  of  town  sites  for  which  no  pat- 
ent had  been  issued,  and  of  mines  in 
public  lands;  for,  immediately  after  using 
these  expressions,  we  said:  'Whenever, 
therefor,  mines  are  found  in  lands  belong- 
ing to  the  United  States,  whether  within 
or  without  town  sites,  they  may  be  claimed 
and  worked,  provided  existing  rights  of 
others,  from  prior  occupation,  are  not  in- 
terfered with.' "  Davis  v.  Weibbold,  139 
U.    S.    507,    528,   35   L.    Ed.   238. 

32.  In  Barden  v.  Northern  Pac.  R.  Co., 
154  U.  S.  288,  38  L.  Ed.  992,  it  was  held 
that  lands  identified  by  the  filing  of  the 
map  of  definite  location  as  within  the 
scope  of  the  grant  made  by  congress  to 
that  company,  although  at  the  time  of  the 
filing  of  such  map  not  known  to  contain 
any  mineral,  did  not  pass  under  the  grant 
if  before  the  issue  of  the  patent  mineral 
was  discovered.  The  minority  were  of  the 
opinion  that  the  question  was  settled  at 
the  time  of  the  filing  of  the  map  of  defi- 
nite location.  The  majority,  relying  on 
the  language  in  the  original  act  of  1864 
making  the  grant,  and  also  on  the  joint 
resolution  of  January  30,  1865,  which  ex- 
pressly declared  that  such  grant  should 
not  be  "construed  as  to  embrace  mineral 
lands,  which  in  all  cases  shall  be  and  are 
reserved  exclusively  to  the  United  States," 
held  that  the  question  of  mineral  or  non- 
mineral  was  open  to  consideration  up  to 
the  time  of  issuing  a  patent.  But  there 
was  no  division  of  opinion  as  to  the  ques- 
tion that  when  the  legal  title  did  pass — 
and  it  passed  unquestionably  by  the  pat- 
ent— it  passed  free  from  the  contingency 
of  future  discovery  of  minerals.  See 
Shaw  V.  Kellogg,  170  U.  S.  312,  339,  42 
L.   Ed.  1050. 

33.  Agent  with  full  knowledge — Inno- 
cent purchaser. — Western  Pac.  R.  Co.  v. 
United  States,  108  U.  S.  510,  513,  27  L. 
Ed.  806. 
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The  exception  of  mineral  land  from  grants  under  act  of  congress  are  not  held 
to  exclude  all  lands  in  which  minerals  may  be  found,  but  only  those  where  the 
mineral  is  in  sufficient  quantity  to  add  to  their  richness  and  to  justify  expendi- 
ture for  its  extraction,  and  known  to  be  so  at  the  date  of  the  grant.^^ 

Coal  lands  are  mineral  lands  within  the  meaning  of  that  term  as  used  in  the 
statutes  regulating  the  disposition  of  the  public  domain.^^ 

Lead  Mines. — The  act  of  congress  entitled  "An  act  to  create  additional  land 
districts  in  the  states  of  Illinois  and  Missouri,  and  in  the  territory  north  of  the 
state  of  Illinois,"  approved  June  26th,  1834,  does  not  require  the  president  of 
the  United  States  to  cause  to  be  offered  for  sale  the  public  lands  containing 
lead  mines  situated  in  the  land  districts  created  by  said  act.-^^  The  lands  con- 
taining lead  mines  in  the  Indiana  territory,  or  in  that  part  of  it  made  into  new 
land  districts  by  the  act  of  the  26th  of  June,  1834,  are  not  subject,  under  any 
of  the  pre-emption  laws  which  have  been  passed  by  congress,  to  a  pre-emption 
by  settlers  upon  the  public  lands.^'^ 

Town  Sites. — It  would  seem  that  there  may  be  an  entry  of  a  town  site, 
even  though  within  its  limits  mineral  lands  are  found,  the  entry  and  the  patent 
being  inoperative  as  to  all  lands  known  at  the  time  to  be  valuable  for  their  min- 


34.  What    land    considered     mineral. — 

Davis   V.   Weibbold,   139   U.   S.   507,   519,   35 
L.  Ed.  238. 

35.  Aiulian  v.  United  States,  118  U.  S. 
271,  277,  30  L.  Ed.  170. 

"The  first  statute  which  made  any  ref- 
erence to  minerals  on  the  public  lands 
was  that  of  September  4,  1841,  5  Stat.  453, 
455,  ch.  16,  §  10,  which  provided  that  no 
pre-emption  entry  should  be  made  on 
"lands  on  which  are  situated  any  known 
salines  or  mines;'  and  by  the  act  of  July 
1,  1864,  13  Stat.  343,  ch.  205,  §  1,  it  was 
provided  that  'any  tracts  einbracing  coal 
beds  or  coal  fields,  constituting  portions 
of  the  public  domain,  and  which  as 
"mines"  are  excluded  from  the  pre-emp- 
tion act  of  1841,  and  which  under  past 
legislation  are  not  liable  to  ordinary  pri- 
vate entry,'  might  be  disposed  of  at  a 
price  not  less  than  twenty  dollars  an  acre. 
This  is  clearly  a  legislative  declaration 
that  'known'  coal  lands  were  mineral 
lands  within  the  meaning  of  that  terni  as 
used  in  statutes  regulating  the  public 
lands,  unless  a  contrary  intention  of  con- 
gress was  clearly  manifested."  Mullan  v. 
United  States,  118  U.  S.  271,  277,  30  L." 
Ed.   170. 

To  constitute  the  exemption  contem- 
plated by  the  pre-emption  act  under  the 
head  of  "known  mines,"  there  should  be 
upon  the  land  ascertained  coal  deposits  of 
such  an  extent,  and  value  as  to  make  the 
land  more  valuable  to  be  worked  as  a 
coal  mine,  under  the  conditions  existing 
at  the  time,  than  for  merely  agricultural 
purposes.  The  circumstance  that  there 
are  surface  indications  of  the  existence  of 
veins  of  coal  does  not  constitute  a  mine. 
It  does  not  even  prove  that  the  land  will 
ever  be  under  any  conditions  sufficiently 
valuable  on  account  of  its  coal  deposits 
to  be  worked  as  a  mine.  Davis  v.  Weib- 
bold,   139    U.    S.    507,    524,    35    L.    Ed.    238. 

Jt  is  not  sufficient  to  constitute  "known 
mines"  of  coal,  within  the  meaning  of  the 
statute,  that  there  should  merely  be  indi- 


cations of  coal  beds  or  coal  fields  of 
greater  or  less  extent  and  of  greater  or 
less  value,  as  shown  by  outcroppings.  The 
act  of  1864  evidently  contemplates  a  dis- 
tinction between  coal  beds  or  coal  fields 
excluded  from  the  pre-emption  act  of  1841 
as  "known  mines,"  and  other  coal  beds 
or  coal  fields  not  coming  within  that  de- 
scription. It  was,  therefore,  held  that  to 
constitute  the  exemption  contemplated  by 
the  pre-emption  act  under  the  head  of 
"known  mines,"  there  should  be  upon  the 
land  ascertained  coal  deposits  of  such  an 
extent  and  value  as  to  make  the  land  more 
valuable  to  be  worked  as  a  coal  mine,  un- 
der the  conditions  existing  at  the  time, 
than  for  merely  agricultural  purposes. 
Colorado  Coal,  etc.,  Co.  v.  United  States, 
123    U.    S.   307,    328,   31    L.    Ed.    182. 

36.  Lead  mines. — United  States  v.  Gear, 
3   How.   120,  11   L.  Ed.   523. 

The  4th  section  of  the  act  of  1834  does 
in  no  way  repeal  any  part  of  the  5th  sec- 
tion of  the  act  of  the  3d  of  March,  1807, 
by  which  the  lands  containing  lead  mines 
were  reserved  for  the  future  disposal  of 
the  United  States,  by  which  grants  for 
lead-mines  tracts,  discovered  to  be  such 
before  they  may  be  bought  from  the 
United  States,  are  declared  to  be  fraudu- 
lent and  null,  and  which  authorized  the 
president  to  lease  any  lead  mines  which 
had  been,  or  might  be,  discovered  in  the 
Indiana  territory,  for  a  term  not  exceed- 
ing five  years.  United  States  v.  Gear,  3 
How.   120,   11  L.   Ed.  523. 

The  said  act  does  not  require  the  presi- 
dent to  cause  said  lands,  containing  lead 
mines,  to  be  sold,  because  the  5th  section 
of  the  act  of  the  3d  of  March,  1807,  en- 
titled "An  act  making  provision  for  the 
disposal  of  the  public  lands  situated  be- 
tween the  United  States  military  tract  and 
the  Connecticut  reserve,  and  for  other 
purposes,"  is  still  in  full  force.  United 
States  V.  Gear.  3  How.  120,  11  L.  Ed.  523. 

37.  United  States  v.   Gear,  3   How    120 
11   L.   Ed.  523. 
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erals,  or  discovered  to  be  such  before  their  occupation  and  improvement  for 
residence  or  business  under  the  town  site  title.-'''^' 

c.  Sunry  of  Public  Lands — (1)  Necessity  for  Snrvey?^^ — In  order  to  con- 
stitute a  vaUd  grant,  there  must  be  a  severance  of  the  property  claimed  from 
the  pubhc  domain,  either  by  actual  survey  or  by  some  ascertained  limits  or  mode 
of  separation  recognized  by  a  competent  authority.^  ^ 

(2)  Pozvcr  to  Make  and  Correct  Surveys. — The  power  to  make  and  correct 
surveys  of  the  public  lands  belongs  to  the  political  department  of  the  govern- 
ment.-*^ The  reason  is  that  great  confusion  and  litigation  would  ensue  if  the 
judicial  tribunals,  state  and  federal,  were  permitted  to  interfere  and  overthrow 
the  public  surveys  on  no  other  ground  than  an  opinion  that  they  could  have  the 
work  in  the  field  better  done  and  divisions  more  equitably  made  than  the  depart- 
ment of  public  lands  could  do.^^  When  it  appeared  that  the  government  was  en- 
gaged in  works  connected  with  the  improvement  of  the  river  to  stop  the  drift- 
ing character  of  an  island  and  give  it  stability  and  permanence,  and  where  the 
expenditures,  largely  exceeding  any  possible  return  from  the  sale  of  the  island. 


38.  Town  sites. — Deffeback  v.  Hawke, 
115    U.    S.    392,   29    L.    Ed.    423. 

38a.  See  ante,  "Unsurveyed  Lands,"  II, 
B,  3,  b,   (2). 

39.  Necessity  for  survey. — Lecompte  v. 
United  States,  11  How.  115,  13  L.  Ed.  627; 
United  States  v.  King,  3  How.  773,  786, 
787,  11  L.  Ed.  824;  United  States  v. 
Forbes,  15  Pet.  173,  184,  10  L.  Ed.  701; 
Buvck  V.  United  States,  15  Pet.  215,  10  L. 
Ed;  715;  O'Hara  v.  United  States,  15  Pet. 
275,  10  L.  Ed.  737;  United  States  v.  Dele- 
spine,  15  Pet.  319,  10  L.  Ed.  753;  United 
States  V.  Miranda,  16  Pet.  153,  159,  10  E- 
Ed.   920. 

40.  Power  to  make  and  correct  surveys. 
— Cragin  v.  Powell,  128  U.  S.  691,  698,  32 
L.  Ed.  566;  Russell  v.  Maxwell  Land 
Grant  Co.,  158  U.  S.  253,  256,  39  L.  Ed. 
971;  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
454,  455,  27  L.  Ed.  226;  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93; 
Henshaw  v.  Bissell,  18  Wall.  255,  21  L. 
Ed.  835;  Gardner  v.  Bonestell,  180  U.  S. 
362,  369,  45  L-  Ed.  574;  Tubbs  v.  Wilhoit, 
138  U.  S.  134,  143,  34  L.  Ed.  887;  Michi- 
gan Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589, 
594,  42  L.  Ed.  591;  Stanford  v.  Taylor,  18 
How.  409,  15  L.  Ed.  453;  Haydel  v. 
Dufresne,  17  How.  23,  15  L.  Ed.  115; 
West  V.  Cochran,  17  How.  403,  15  L.  Ed. 
110;  Jackson  v.  Clark,  1  Pet.  628.  7  L.  Ed. 
290;  Niswanger  v.  Saunders.  1  Wall.  424, 
17  L.  Ed.  599;  Snyder  v.  Sickles,  98  U.  S. 
203,  25  L.  Ed.  97;  Frasher  v.  O'Connor, 
115  U.  S.  102,  29  L.  Ed.  311;  Gazzam  v. 
Phillips,  20  How.  372,  15  L.  Ed.  958;  Pol- 
lard V.  Dwight.  4  Cranch  421.  2  L.  Ed. 
066;  Taylor  v.  Brown,  5  Cranch  234.  3  L. 
Ed.  88;  McTver  v.  Walker,  9  Cranch  173, 
177,  3  L.  Ed.  694;  Craig  v.  Radford,  3 
Wheat.  594,  4  L.  Ed.  467;  EHicott  v.  Pearl, 
10  Pet.  412,  9  L.  Ed.  475;  Knight  v. 
United  States  Land  .\ss'n,  142  U.  S.  161, 
176,  35  L.  Ed.  974;  Brown  v.  Hitchcock, 
173  U.  S.  473,  43  L.  Ed.  772;  Kirwan  v. 
Murphy,  189  U.  S.  35,  54,  47  L.  Ed.  698. 

The  secretary  of  the  interior  had  ample 
power    to    set    aside    the    survey    of    the 


pueblo  lands  of  San  Francisco  and  order 
a  new  survey,  and  his  action  in  such  mat- 
ter is  unassailable  in  the  courts  in  a  col- 
lateral proceeding.  Knight  v.  United 
States  Land  Ass'n,  142  U.  S.  161,  182,  35 
L.   Ed.  974. 

Under  the  rule  that  the  power  to  make 
and  correct  surveys  of  the  public  lands 
belongs  exclusively  to  the  political  de- 
partment of  the  government,  and  that  the 
action  of  that  department  within  the 
scope  of  its  authority,  is  unassailable  in 
the  courts  except  by  a  direct  proceeding, 
it  must  be  held  that  the  action  of  the  land 
department  in  determining  that  such  a 
survey  correctly  delineated  the  boundaries 
of  the  pueblo  grant,  as  established  by  the 
confiri--ition  decree,  is  binding  in  the  fed- 
eral siipreme  court,  if  the  department  had 
jurisdiction  and  power  to  order  that  sur- 
vey. Stoneroad  v.  Stoneroad,  158  U.  S- 
240,   251,   252,   39   L.    Ed.   966. 

Whether  the  official  survey  is  erroneous,, 
or  should  give  way  to  the  extent  of  its 
discrepancies  to  another  survey,  is  a  ques- 
tion which  was  not  within  the  province 
of  the  court  below,  nor  is  it  the  province 
of  the  federal  supreme  court  to  consider 
and  determine.  The  mistakes  and  abuses 
w.hich  have  crept  into  the  official  surveys 
of  the  public  domain  form  a  fruitful 
theme  of  complaint  in  the  politicaf 
branches  of  the  government.  The  correc- 
tion of  these  mistakes  and  abuses  has  not 
been  delegated  to  the  judiciary,  except  as 
provided  by  the  act  of  June  14,  1860,  12 
Stat.  33,  c.  128.  in  relation'  to  Mexican 
land  claims,  which  was  repealed  in  1864. 
13  Stat.  332,  c.  194,  §  8.  From  the  earliest 
days  matters  appertaining  to  the  survey 
of  public  or  private  lands  have  devolved 
upon  the  commissioner  of  the  general  land 
office,  under  the  supervision  of  the  secre- 
tary of  the  interior.  Rev.  Stat.,  §  453. 
Crasin  v.  Powell,  128  U.  S.  691,  eb?,-  32 
L.    Ed.    566. 

41.  Havdel  v.  Dufresne.  17  How.  23.  30. 
15  L.  Ed.  115;  Cragin  v.  Powell,  128  U  S 
691,  699.  32  L.  Ed.  566;  Gleason  v.  White 
199  U.  S.  54,  50  L.  Ed.  87. 
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indicated  that  the  government  designed  to  appropriate  it  to  special  uses,  and  not 
to  open  it  to  pre-emption  and  settlement,  in  the  absence  of  positive  enactment 
the  secretary  might,  therefore,  properly  withhold  any  action  tending  to  encour- 
age a  settlement  there.'*  ^ 

(3)  Mode,  Sufficiency  and  Validity.— The  settled  policy  of  congress  has  been 
to  survey  the  public  lands  in  square  figures,  running  the  lines  north  and  south,, 
and  east  and  west,  and  to  extend  the  subdivisions  authorized  by  law,  as  far  as 
practicable,  in  square  figures,  to  the  lowest  denomination.-i^  Some  latitude  of 
discretion  is  allowed  to  the  surveyor  general  under  the  act  of  April  24th,  1820. 
and  the  instructions  of  the  land  office,  in  the  subdivision  of  fractional  sections 
containing  more  than  one  hundred  and  sixty  acres;  and  he  is  not  obliged,  ab- 
solutely, and  under  all  circumstances,  to  lay  off  a  full  quarter  or  half  quarter 
section,  though  the  fraction  is  capable  of  such  a  subdivision.-*^ 

(4)  Construction,  Operation  and  Effect. — The  official  survey  of  the  public 
lands  of  the  Uaited  States  are  controlling.-*^  The  description  and  plat  of  the 
original  government  survey,  made  by  the  surveyor  general  from  the  field  notes 
and  filed  in  the  land  office,  are  conclusive.'**'  The  section  lines  and  corners  as 
laid  down  in  the  description  and  plat  are  binding  upon  the  general  government 
and  all  parties  concerned.-*"  Where  public  land  is  surveyed  into  townships, 
ranges,  etc.,  the  survey  of  a  particular  township  approved  by  the  surveyor  o-en- 
eral  is  cowclusive  as  to  the  rights  of  the  parties  who  purchased  land  in  that 
particular  township.^s  The  public,  by  the  act  of  the  proper  officer,  had  a  rio-ht 
to  fix  and  declare  the  place  of  the  river  for  the  purposes  of  a  survey  and  sale  of 
the  lands,  and  a  grantee  cannot  contradict  the  survey  and  claim  beyond  it  by 
showing  that  the  true  channel  of  the  river  was  really  at  another  place.-*^ 


42.  Carrick  z:  Lamar,  116  U.  S.  423, 
426,    29    L.    Ed.    677. 

43.  Mode,  sufficiency  and  validity. — 
Brown  ?'.  Clements,  3  How.  650,  663,  11 
L.    Ed.    767. 

44.  Modes  of  making  subdivisions. — 
Gazzam  v.  Phillips,  20  How.  372,  15  L. 
Ed.  958,  overruling  Brown  v.  Clements,  3 
How.   650,  11   L.   Ed.  767. 

In  Brown  v.  Clements,  3  How.  650,  664, 
11  L.  Ed.  767,  the  court  say:  "There  is 
nothing  in  any  of  the  acts  of  congress, 
nor  in  the  instructions  of  the  secretary  of 
the  treasury,  to  authorize  the  division  of 
this  fractional  section  made  by  the  sur- 
veyor general,  and  it  being  a  violation  of 
the  law,  and  contrary  to  the  duties  of  his 
office,  it  must  be  regarded  as  a  void  act. 
Miller  z'.  Kerr.  7  Wheat.   1,  5  L.   Ed.  381." 

45.  Construction,  operation  and  effect.— 
Home  V.  Smith.  159  U.  S.  40,  43,  40  L.  Ed. 
68;  Gleason  v.  White.  199  U.  S.  54,  60,  50 
L.  Ed.  87;  Stoneroad  v.  Stoneroad,  158  U. 
S.  240.  39  L.  Ed.  966;  Russell  v.  Maxwell 
Land  Grant  Co.,  158  U.  S.  253,  39  L.  Ed. 
971;  United  States  z'.  Montana  Lumber, 
etc.,  Co.,  196  U.  S.  573,  49  L.  Ed.  604; 
Whitaker  v.  McBride,  197  U.  S.  510,  49 
L.   Ed.  857. 

In  Grand  Rapids,  etc.,  R.  Co.  v.  Butler, 
159  U.  S.  87,  40  L.  Ed.  85,  it  appeared  that 
the  land  on  the  east  bank  of  Grand  River 
had  been  surveyed  in  1831,  and  that  on 
the  west  bank  of  the  river  in  1837,  and 
also  that  included  in  this  last  survey  were 
four  islands.  Upon  these  surveys  the  ad- 
jacent land  and  the  islands  were  sold  and 
patented    to    private    parties.       In     1855    a 


parcel  of  ground  in  the  river  was,  under 
instructions  from  the  surveyor  general, 
surveyed  and  marked  "Island  No.  5,"  and 
for  that  island  a  patent  was  issued  to  the 
railroad  company.  It  was  held  that  the 
patent  to  the  riparian  owner  issued  before 
the  date  of  the  last  survey  conveyed  ta 
hm-i  the  title  to  the  island.  Whitaker  v 
r^IcBride.  197  U.  S.  510,  513,  49  L.  Ed.  857. 

46.  Haydel  v.  Dufresne,  17  How.  23.  15- 
L.  Ed.  115. 

47.  Lindsay  v.  Hawes,  2  Black  554,  IT 
L.  Ed.  265;  Cornelius  v.  Kessel,  128  U.  S. 
456,  461,  32   L.  Ed.  482. 

Where  a  party  takes  up  and  resides 
upon  a  tract  of  land  within  a  quarter  sec- 
tion, ^vhose  limits  have  been  fixed  by  an 
authorized  government  survey,  pays  for  it 
and  receives  his  patent  certificate  from 
the  proper  officers,  and  by  a  subsequent 
survey  it  is  found  that  the  house  of  the 
pre-emptor  is  not  within  the  tract  for 
which  he  has  paid,  the  commissioner  of 
the  land  office  cannot,  for  this  reason,  set 
aside  the  sale.  In  such  a  case  the  govern- 
ment is  bound  by  the  original  survey. 
Lindsay  v.  Hawes,  2  Black  554,  17  L.  Ed 
265. 

48.  Jourdan  v.  Barrett,  4  How.  168,  169 
11    L.    Ed.    924. 

49.  Bates  t-.  Illinois  Cent.  R.  Co  1 
Black  204,  17  L.  Ed.  158;  Home  v.  Smith 
159  U.   S.   40,  45,  40   L.   Ed.  68. 

The  jury  is  bound  to  find  the  river 
boundary  to  be  where  the  plat  of  the  sur- 
vey and  the  field  notes  have  designated  it. 
though  in  fact  the  river  had  at  the  time  of 
the  survey  another  channel  through  which 
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Conclusiveness — Collateral  Attack. ^ — A  survey  made  by  the  government 
must  be  held  conckisive  against  any  collateral  attack  in  controversies  between 
individuals.  There  must  be  some  tribunal  to  which  final  jurisdiction  is  given 
in  respect  to  the  matter  of  surveys,  and  no  other  tribunal  is  so  competent  to 
deal  with  the  matter  as  the  land  department. ^°  Whether  a  survey  as  originally 
made  is  correct  or  not  is  a  matter  committed  exclusively  to  the  land  depart- 
ment, and  over  which  the  courts  have  no  jurisdiction  otherwise  than  by  origi- 
nal proceedings  in  equity,  but,  where  the  lines  run  by  such  survey  lie  on  the 
ground,  and  whether  any  particular  tract  is  one  side  or  the  other  of  that  line, 
are  questions  of  fact  which  are  always  open  to  inquiry  in  the  courts.^ ^ 

Operation  as  Title. — A  survey  does  not  create  title ;  it  only  defines  bound- 
aries. Conceding  the  accuracy,  a  survey  is  not  an  admission  of  title.  Al- 
though the  boundaries  of  the  tract  claimed  by  defendants  may  not  be  open  to 
dispute,  their  title  depends  upon  other  things.^^ 

(5)  Plats. — A  copy  of  the  plat  of  survey  is  required  to  be  kept  in  the  of- 
fice of  the  surveyor  general,  in  all  offices  where  the  lands  are  to  be  sold  and  also 
in  the  office  of  the  commissioner  of  public  lands.^^ 

(6)  Boundaries. — See  the  title  Boundaries,  vol.  3,  p.  461. 
Meander  Lines. — See  the  title  Boundaries,  vol.  3,  p.  481. 

(7)  Rcsurvcxs. — The  commissioner  of  the  general  land  offices,  in  the  exer-' 
cise  of  his  superintendence  over  surveyors  general,  and  of  all  subordinate  of- 
ficers of  his  bureau,  is  clothed  with  large  powers  of  control  to  prevent  the  con- 
sequences of  inadvertence,  mistakes,  irregularity  and  fraud  in  their  operations, 
■and  under  the  authority  of  specific  appropriations  by  congress,  for  that  purpose, 
resurveys  of  public  lands  have  become  an  extensive  branch  of  the  business  of 
the  general  land  office.^'* 


its  waters  generally  flowed.  Bates  v.  Illi- 
nois Cent.  R.  Co.,  1  Black  204,  17  L.  Ed. 
158. 

It  is  not  material  in  such  a  case  where 
the  most  usual  channel  of  the  river  was, 
nor  whether  the  channel  recognized  in 
the  survey  and  field  notes  was  natural  or 
artificial,  constant  or  occasional.  Bates  v. 
Illinois  Cent.  R.  Co.,  1  Black  204,  17  L. 
Ed.   158. 

50.  Conclusiveness — Collateral  attack. — 
Gardner  v.  P.onestell,  180  U.  S.  362,  369, 
45  L.  Ed.  574;  Knight  v.  United  States 
Land  Ass'n,  142  U.  S.  161,  176,  35  L.  Ed. 
974;  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
454,  455,  27  L.  Ed.  226;  United  States  v. 
San  Jacinto  Tin  Co.,  10  Swayer,  639,  af- 
firmed in  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  31  L.  Ed.  747;  United 
States  V.  Flint,  4  Sawyer,  42,  affirmed  in 
United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Ed.  93;  Henshaw  v.  Bissell,  18 
Wall.  255,  21  L.  Ed.  835;  Stanford  v.  Tay- 
lor, 18  How.  409,  15  L.  Ed.  453;  Haydel 
V.  Dufresne,  17  How.  23,  15  L.  Ed.  115; 
West  V.  Cochran,  17  How.  403,  15  L.  Ed. 
110;  Jackson  v.  Clark,  1  Pet.  628,  7  L.  Ed. 
290;  Niswanger  v.  Saunders,  1  Wall.  424, 
17  L.  Ed.  599;  Snyder  v.  Sickles,  98  U. 
S.  203,  25  L.  Ed.  97;  Frasher  v.  O'Connor, 
3  15  U.  S.  102,  29  L.  Ed.  311;  Gazzam  v. 
Phillips,  20  How.  372,  15  L.  Ed.  958;  Pol- 
l;ird  V.  Dwight,  4  Cranch  421,  2  L.  Ed. 
660;  Taylor  v.  Brown,  5  Cranch  234,  3  L. 
Ed.  88;  Mclver  v.  Walker,  9  Cranch  173, 
177,  3  L.  Ed.  694;  Craig  v.  Radford,  3 
"Wheat.  594,  4  L.  Ed.  467;  EUicott  v.  Pearl, 


10  Pet.  412,  9  L.  Ed.  475;  Cragin  v.  Pow- 
ell, 128  U.  S.  691,  698,  32  L.  Ed.  566;  United 
States  V.  Hughes,  11  How.  552,  13  L.  Ed. 
809;  White  v.  Burnley,  20  How.  235,  15  L. 
Ed.  886;  Knight  v.  United  States  Land 
Ass'n,  142  U.  S.  161,  176,  35  L.  Ed.  974; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  39 
L.  Ed.  966;  Home  v.  Smith,  159  U.  S.  40, 
43,  40  L.  Ed.  68;  Whitaker  v.  McBride, 
197   U.   S.   510,  512,  49   L.   Ed.  857. 

51.  Russell  V.  Maxwell  Land  Grant  Co., 
158  U.  S.  253,  259,  39  L.  Ed.  971.  See  post, 
"Conclusiveness — Direct  and  Collateral 
Attack."   II,   B,  4,  i,   (1). 

52.  Operation  as  title. — Russell  v.  Max- 
well Land  Grant  Co.,  158  U.  S.  253,  259, 
39    L.    Ed.   971. 

53.  Plats.— Cragin  v.  Powell,  128  U.  S. 
691,   32   L.   Ed.   566. 

54.  Resurveys. — Cragin  v.  Powell,  128 
U.  S.  691,  698,  32  L-  Ed.  566;  Bell  v. 
Hearne,   19    How.    252,   262,   15    L.    Ed.   614. 

"When  the  land  department  has  once 
made  and  approved  a  governmental  sur- 
vey of  public  lands  (the  plats,  maps, 
field  notes  and  certificates  all  having  been 
filed  in  the  proper  office),  and  has  sold  or 
disposed  of  such  lands,  the  courts  have 
power  to  protect  the  private  rights  of  a 
party  who  has  purchased,  in  good  faith, 
from  the  government  against  the  inter- 
ferences or  appropriations  of  corrective 
resurveys  made  by  that  department  subse- 
quently to  such  disposition  or  sale." 
Cragin  v.  Powell,  128  U.  S.  691,  699,  32  L. 
Ed.   566. 

In  Tubbs  v.  Wilhoit,  138  U.  S.  134,  143, 
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(8)  Bz'idcjicc — Correctness  of  Snit'ey. — The  fact  that  a  survey  was  con- 
tested at  every  step  by  interested  parties,  and  was  returned  to  the  surveyor's  of- 
tice  for  correction,  was  twice  before  that  office  and  twice  before  the  commis- 
sioner, and  finally  decided  after  six  months'  consideration  by  the  secretary  oi 
the  interior,  confirming  the  decision  of  the  land  office,  affords  very  strong  evi- 
dence  of  the  correctness   and   honesty  of  the  survey. ^'^ 

Maps,  Plats  and  Surveys  as  Evidence. — See  the  title  Documentary  Evi- 
dence, vol.  5,  p.  444.  See  ante,  "Evidence,"  II,  A,  2,  p;  post,  "Surveys,  Maps, 
Plats,  etc.,"  II,  B,  3,  d,   (10),   (a),  cc. 

d.  Regular  Disposition  to  Private  Individuals — (1)  In  General. — The  leg^l 
title  to  public  lands  cannot  be  conveyed  except  in  the  form  provided  by  law.^*^ 
For  the  transfer  of  that  title  the  law  has  made  numerous  provisions,  designating 
the  persons  who  may  acquire  it  and  the  terms  of  its  acquisition.^"  No  right  can 
be  acquired  under  a  law,  except  in  pursuance  of  it.-^^ 

(2)  Right  to  Acquire  and  Methods  of  Disposal — (a)  In  General — aa.  Par- 
ties Entitled  in  General. — A  location  by  an  alien  and  all  the  rights  following 
from  such  location  are  voidable,  not  void,  and  are  free  from  attack  by  any  one 
except  the  government. ^^  No  law  is  known  to  exist,  which  deprives  an  officer 
in  the  service  of  the  United  States  of  a  right  to  acquire  a  portion  of  the  public 
kinds,  by  any  mode  of  purchase  common  to  other  citizens. "° 

bb.  Modes  of  Passing  Title. — A  patent,  although  the  usual,  is  by  no  means 
the  only  mode  by  which  the  title  to  the  public  domain  can  pass  from  the  govern- 
ment to  an  individual.  It  may  pass  by  an  act  of  congress,  or  by  a  treaty  stipu- 
lation, as  well  as  by  a  patent.^ ^  A  general  law  may  grant  titles  as  well  as  a 
special  law.^- 

(b)  Public  Sales — aa.  In  General. — It  is  familiarly  known  that  the  public 
lands  are  uniformly  brought  into  market,  in  pursuance  of  a  system  which  com- 
menced in  the  year  1796,  and  was  perfected  about  the  year   1800.     The  lands 


34  L.  Ed.  887,  the  court  quoted  with  ap- 
proval this  passage  from  a  letter  of  the 
secretary  of  the  interior:  "There  can  be 
no  doubt  but  that  under  the  act  of  July 
4,  1836,  reorganizing  the  general  land  of- 
fice, the  commissioner  has  general  super- 
vision over  all  surveys,  and  that  authority 
is  exercised  whenever  error  or  fraud  is 
alleged  on  the  part  of  the  surveyor  gen- 
eral." Quoted  also,  in  Michigan  Land, 
etc.,  Co.  V.  Rust,  168  U.  S..  589,  594,  42  L. 
Ed.    591. 

And  in  New  Orleans  v.  Paine,  147  U.  S. 
261,  37  L.  Ed.  162,  the  question  was  pre- 
sented as  to  the  power  of  the  department 
to  order  a  new  survey,  and  on  page  266 
the  rule  was  thus  stated:  "If  the  depart- 
ment was  not  satisfied  with  this  survey, 
there  was  no  rule  of  law  standing  in  the 
way  of  its  ordering  another.  Until  the 
matter  is  closed  by  final  action,  the  pro- 
ceedings of  an  officer  of  a  department  are 
as  much  open  to  review  or  reversal  by 
himself,  or  his  successor,  as  are  the  in- 
terlocutory decrees  of  a  court  open  to 
review  upon  the  final  hearing."  Quoted 
in  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.    S.    589,    594,    42    L.    Ed.    591. 

55.  Evidence — Correctness  of  survey 

United  Stales  v.  San  Jacinto  Tin  Co.,  125 
U.   S.  273,  31   L.   Ed.  747. 

56.  Regular  disposition  to  private  in- 
ciividuals. — McGarrahan  v.  Mining  Co.,  96 
U.   S.  316,   321,  24   L.   Ed.   630. 
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57.  Modes  of  transfer. — Smelting  Co. 
V.  Kemp,  104  U.  S.  636,  640,  26  L.  Ed.  875, 
followed  in  Smelting  Co.  v.  Ray,  104  U. 
S.  657,  26  L.  Ed.  882.  See  post.  "Public 
Sales,"  n,  B,  3,  d,  (2),  (b);  "Private  En- 
try and  Purchase,"  H,  B,  3,  d,  (2),  (c) ;  "Pre- 
Emption,"  n,  B,  3,  d,  (2),  (d) ;  "Home- 
stead," n,  B,  3,  d,  (2),  (e);  "Patent  or 
Direct  Legislative  Grant,"  H,  B,  3,  d,  (4). 

58.  Must  be  pursuant  to  law. — Mills  v. 
Stoddard,  8  How.  345,  366,  12  L  Ed.  1107. 
Thus  if  a  New  Madrid  location  was  made 
in  violation  of  the  law,  it  is  not  perceived 
how  any  right  could  be  acquired  under  it. 

59.  Aliens. — McKinley  Creek  Min.  Co. 
V.  Alaska  United  Min.  Co.,  183  U.  S.  563, 
572,  46  L.  Ed.  331;  Manuel  v.  Wulff,  152 
U.  S.  505,  38  L.  Ed.  532.  See  the  title 
ALIENS,   vol.    1,   p.   210. 

60.  United  States  officers. — United 
States  V.  Fitzgerald,  15  Pet.  407,  10  L. 
Ed.   785. 

61.  Modes  of  passing,  title. — Francis  v. 
Francis,  203  U.  S.  233,  239,  51  L.  Ed.  165. 
Sec  post,  "Patent  or  Direct  Legislative 
Grant,"  11,  B,  3,  d,  (4);  "Direct  Legis- 
lative Grant,"  II,  B,  3,  e. 

A  title  in  fee  may  pass  by  a  treaty  with- 
out the  aid  of  an  act  of  congress,  and 
without  a  patent.  I'rancis  v.  Francis,  203 
U.  S.  233,  241.  51  L  Ed.  165.  See,  gen- 
cr.-illy.    the    title    TREATIES. 

G2.  General  law. — Damon  v.  Hawaii,  194 
U.    S.    154,   160,    48    L.    Ed.   916. 
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are  first  surveyed,  then  advertised  at  public  auction,  and  then  whatever  remains 
unsold  at  public  auction  is  offered  at  private  sale  to  the  first  applicant,  at  stipu- 
lated prices.  The  act  of  1800  presents  a  full  view  of  the  course  pursued  on  this 
subject.**^  The  obvious  reason  for  requiring  a  public  sale  before  leaving  the 
lands  open  to  private  entry  is  to  secure  to  all  persons  a  fair  and  equal  opportu- 
nity of  purchasing  them,  and  to  obtain  for  the  government  the  benefit  of  com- 
petition in  case  the  lands  should  be  worth  more  than  the  price  fixed  by  con- 
gress/''* And,  unless  congress  by  special  act  ordered  otherwise,  private  entries, 
have  never  been  allowed  unless  the  land  applied  for  had  been  previously  offered 
at  public  sale  to  the  highest  bidder  at  the  same  price.'''^ 

bb.  Who  May  Purchase. — Whether  a  receiver  can  purchase  the  public  lands 
within  his  district  in  his  own  name,  or  in  the  name  of  others  for  his  benefit, 
while  in  office,  consistent  with  law  and  the  proper  discharge  of  his  official  du- 
ties, has  been  questioned,^*^  and  the  register  is  expressly  forbidden  by  the  act 
of  ]\Iay  10,  1800,  §  10.^"  It  promotes  the  public  sales,  that  agents  should  be  al- 
lowed to  attend  and  purchase  under  the  usual  responsibility  of  agents  or  trus- 
tees.^^ 

cc.  Price  and  Payment. — The  act  of  congress,  forbidding  the  sale  of  public 
lands  on  credit,"^  makes  no  exception  in  favor  of  any  officers.  He  must  pur- 
chase, if  he  purchases  at  all,  upon  the  terms  prescribed."^  The  purchase  price 
of  the  alternate  reserved  lands  within  a  railroad  grant  was  placed  at  $2.50  in- 
stead of  $1.25,  the  ordinary  price  of  public  lands.  The  reason  for  this  addi- 
tion to  the  price  was  that  a  railroad  ordinarily  enhances  the  value  of  contiguous 
lands,  and  when  congress  granted  only  the  odd  sections  to  aid  in  the  construc- 
tion of  one,  it  believed  that  such  construction  would  make  the  even  and  re- 
served sections  of  at  least  double  value."  ^ 

dd.  Combinations  or  Conspiracies  as  to  Bidding — (aa)  Li  Genera!. — The 
fourth  section  of  the  act  of  congress  of  31st  of  March,  1830.  entitled  "An  act 
for  the  relief  of  purchasers  of  public  lands,  and  for  the  suppression  of  fraud- 
ulent practices  at  the  public  sales  of  the  lands  of  the  United  States,"  is  intended 
to  protect  the  government  and  punish  all  persons  who  enter  into  combinations 
or  conspiracies  to  prevent  others  from  bidding  at  the  sales,  either  by  agreement 
not  to  do  so,  or  by  intimidation,  threats,  or  violence.  The  fifth  section  is  in- 
tended for  the  protection  of  those  who  propose  to  purchase  lands  at  the  public 
sales  from  the  extortions  of  those  who  have  formed  the  combinations  made 
penal  by  the  fourth  section.'^  It  is  no  part  of  the  policy  of  the  fifth  section  of 
that  act  to  encourage  frauds  by  releasing  the  fraudulent  party  from  the 
obligation  of  his  contract.'^    \\'here  an  agreement  of  the  kind  is  entered  into 

63.  Public  sales.— Chotard  i:  Pope,  12  Atherton  v.  Fowler,  96  U.  S.  513,  517,  2* 
Wheat     586,    588,    6    L.    Ed.    737.  L.     Ed.     732. 

64.  Eldred  v.  Sexton,  19  Wall.  189,  195,  70.  Purchase  by  officers.-The  act  of 
09  T  KH  I4fi  congress,  passed  on  the  24th  of  April, 
■•"'    ^-   ^,                     ^         ,-          ,.,     „.  „     ^o  1820    (3    Stat,    at    L.,     566),      which      sub- 

65.  Johnson  r.  To^yslcy.  13  VVall.  <~.  s^ituted  cash  payments  in  lieu  of  credit 
88,  20  L.  Ed.  485;  Chotard  t'.  Popc-  1-  sales  of  the  public  lands,  made  no  ex- 
Wheat.  586,  588  6  L.  Ed.  737;  Eldred  r.  ^^^^-.^n  in  favor  of  the  receiver.  If  he 
Sexton,  19  Wall.  189,  196,  22  L.  hcL  146  ^^^^  purchase  at  all,  it  must  be  by  placing 
See  ante,  "Lands  Not  Previously  Offered  ,^j^  ^^^^^  ^^^^^^^^  ^^,j^,^  ^^^  ^^^^^  moneys 
at    Public    Sale,     II,   B,   3,   b,    (3).  which   he   holds    in   trust    for    the    govern- 

66.  Register  and  receiver.— United  ment.  United  States  v.  Boyd,  5  How. 
States   V.    Boyd,    5    How.    29.   30,    49,    12    L.       .29,    30,    12    L.    Ed.    36. 

Ed.  36.  71.    Reserved  sections — Railroad  grants. 

67.  Act  of  May  10,  1800,  §  10.— United  —United  States  z:  Ingram,  172  U.  S.  327. 
States   V.    Boyd,   5    How.  -29,   30,   49,   12    L.        329.    43    L.    Ed.    465. 

Ed.    36.  72.    Combinations  or  conspiracies  as  to 

68.  Purchase  by  agents. — Irvine  v.  Mar-  bidding. — Fackler  v.  Ford,  24  How.  322, 
shall,  20  How.   .'•,58.  15   L.  Ed.  994.  331.   332.  16   L.    Ed.   690. 

69.  Price  and  pnyment.— United  States  73.  Fackler  v.  Ford,  24  How.  322,  333,. 
V.   Boyd,  5   How.  20,  30,  48,  12   L.   Ed.  36;  16   L.    Ed.    690. 


PUBLIC  LANDS. 


83 


and  the  land  is  thus  sold  at  an  under  price,  no  one  but  the  government  can  inter- 
pose."'* 

(bb)  Association  of  Persons  to  Purchase  on  Joint  Account. — There  is  no 
principle  of  the  common  law  which  forbids  individuals  from  associating  together 
to  purchase  lands  of  the  United  States  on  joint  account  at  a  public  sale."^'^ 

ee.  Right  and  Title  Acquired. — The  purchase  at  public  land  sales  ordered 
by  the  president,  and  by  private  entry  contemplates  the  immediate  payment  of 
the  money,  and  the  right  of  the  party  to  the  land  was  fixed  when  this  was  done. 
He  had  then  a  vested  interest,  which  became  a  perfect  legal  title  when  he  re- 
ceived his  patent."^ 

ff.  Authentication  of  Sales. — The  act  of  congress  of  1820  and  regulations  of 
the  general  land  office  of  1831  direct  the  manner  in  which  purchases  of  public 
land  shall  be  authenticated  by  the  registers  and  receivers  of  the  land  offices."' 

(c)    Private  Entry  and  Purchase — aa.    Definition  and  Meaning  of  "Entr\:'\ 

The  term  "entry"  means  that  act  by  which  an  individual  acquires  an  inceptive 
right  to  a  portion  of  the  unappropriated  soil  of  the  country,  by  filing  his  claim 
in  the  office  of  an  officer  known,  in  the  legislation  of  several  states,  by  the  epi- 
thet of  an  entry  taker,  and  corresponding  very  much  in  his  functions  with  the 
registers  of  land  offices,  under  the  acts  of  the  United  States.  In  the  natural 
progress  of  language,  the  term  has  been  introduced  into  the  laws  of  the  United 
States;  and  by  reference  to  those  laws,  the  meaning  of  the  term  will  be  found 
to  be  distinctly  confined  to  the  appropriation  of  lands  under  the  laws  of  the 
United  States,  at  private  sales."^ 


74.      Right     to     attack      arrangement. — 

Where  the  land  department  of  the  gov- 
ernment, denying  an  unfounded  pre-emp- 
tion claim  in  the  government  lands  set  up 
by  a  person  indebted  to  several  persons, 
proceeds  to  sell  the  lands  at  public  auction, 
as  part  of  the  public  lands,  and  the  debtor 
and  several  of  his  creditors  enter  into  an 
agreement  that  the  land  shall  not  be  bid 
up,  but  on  the  contrary  shall  be  struck 
off  at  as  low  a  price  as  possible  to  one 
of  the  creditors,  who  shall  divide  it  among 
such  creditors  as  will  come  into  an  agree- 
ment to  receive  it  in  satisfaction  of  their 
debts,  and  the  land  is  thus  sold  at  an 
under  price,  creditors  who  have  not  come 
into  the  arrangement  cannot  set  the  ar- 
rangement aside.  The  government  alone 
can  interpose.  Easlev  v.  Kellom,  14  Wall. 
279,   20    L.    Kd.    890. 

75.  Association  of  person  to  purchase 
on  joint  account. — Oliver  z'.  Piatt,  3  How. 
3.3.3,   11    L.   Ed.  C22. 

76.  Right  and  title  acquired. — Atherton 
V.  Fowler,  96  U.  S.  513,  517,  24  L.  Ed. 
732. 

77.  Authentication  of  sales. — Bell  ?'. 
Hoarne.    19    How.    252,    15    L.    Ed.    614. 

78.  Definition  and  meaning  of  "entry." 
— Chotard  z'.  Pope,  12  Wheat.  586,  588,  6 
L.  Ed.  737. 

"The  term  entry,  as  apnlied  to  appro- 
priations of  land,  was  probably  borrowed 
from  the  state  of  Virginia,  in  which  we 
find  it  used  in  that  sense,  at  a  very  re- 
mote period.  Many  cases  will  be  found 
in  the  reports  of  the  decisions  of  this 
court,  in  which  the  title  to  western  lands 
were  drawn  in  question,  which  will  show 
how  familiarly  and  generally  the  term  is 
used  by  court  and  bar."     Chotard  zk  Pope, 


12    Wheat.    586,    588,    6    L.    Ed.    737.      See 
ante,    "Entry   or    Location,"    H,   A,   2,   f. 

"By  looking  through  the  laws  making 
provisions  for  grants  of  land  from 
the  year  1800  downwards,  congress  will 
be  found  repeatedly  using  the  term  entry, 
in  a  sense  which  leaves  no  doubt  of  the 
description  of  lands  to  which  it  is  ap- 
plied. In  the  act  of  the  3d  of  March  1817 
(3  U.  S.  Stat.  390),  entitled  'an  act  al- 
lowing further  time  for  entering  dona- 
tion i-ights  to  lands  in  the  district  of  De- 
troit,' it  will  be  found,  by  comparing  the 
title  with  the  enacting  clause,  that  the 
sense  in  which  the  terms  entry  is  used  is 
that  of  filing  a  claim  with  the  register 
of  the  land  office."  Chotard  v.  Pope,  12 
Wheat.    586,   589,   6    L.    Ed.    737. 

The    only    lands    that    could    be    appro- 
prmted,   by  filing  a  claim  in  the  register's 
oftice,    were    those    which    were    offered    at 
private    sale.      In    the   act   of    March,    1818 
(6   U.   S.   Stat.   200),   for   "authorizing   cer- 
tain   purchasers    of   public    lands    to   with- 
draw   their     entries,      and      transfer      the 
moneys  paid  thereon,"  congress  familiarly 
used   the  term  with   reference   to  the  same 
subject:    and    still    more    explicitly    in    the 
act   of   March,   1819,   entitled   "an   act   pro- 
viding for  the  correction  of  errors  in  mak- 
ing  entries   of   lands    at    the    land    ofTices" 
(3    U.    S.    Stat.    526).      In    the    2d    and    3d 
sections  of  the  act  of  April  24th,   1820    (3 
U.   S.   Stat.   566),  entitled,  "an   act  making 
further   provisions    for   the    sale   of   public 
lands."  will   be  found   conclusive   evidence, 
that   the   right   to   enter   is    identified    with 
the  right  to  purchase  at  private  .-ale,  and 
confined    to    the    appropriating     of      such 
lands    as    may   be   legally   appropriated    bv 
entry  at   the   register's   office;   from   which 
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bb.  Requisites  and  VaJidity  of  Entry — (aa)  In  General — Description  of 
Lands. — It  is  essential  to  the  validity  of  an  entry  that  it  shall  call  for  an  object, 
notorious  at  the  time,  and  that  the  other  calls  shall  have  precision.  A  survey, 
unless  carried  into  grant,  cannot  aid  a  defective  entry,  against  one  made  subse- 
quently; the  survey,  to  be  good,  must  have  been  made  in  pursuance  of  the  en- 
try.'^ Where  there  are  calls  in  an  entry  repugnant  to  each  other,  those  which 
are  inconsistent  with  the  main  intention  of  the  locator,  manifested  by  the  words 
of  the  entry,  shall  be  rejected  to  give  effect  to  the  entry. ^°  Palpable  mistakes 
in  the  entry,  such  as  a  call  for  east  instead  of  west,  which  is  apparent  by  other 
calls  in  the  entry,  may  be  corrected.  But  where  there  is  no  mistake  or  uncer- 
tainty in  the  calls,  to  vary  them  is  to  make  a  new  entry.  An  entry,  like  every 
other  instrument  of  writing,  must  be  construed  by  the  words  used.  And  these 
words  can  never  be  extended,  by  construction,  so  as  to  infringe  upon  subsequent 
and  bona  fide  entries. ^^  The  great  and  leading  object  of  every  entry  is  to  ob- 
tain the  quantity  of  land  specified  in  it ;  every  other  call,  therefore,  must  be  re- 
garded as  intended  to  eft'ect  this  principal  object,  and  as  subordinate  thereto.^^ 

(bb)  Entry  Covering  Land  Part  of  Which  Not  Subject  to  Disposal. — An  en- 
try of  two  tracts  was  sought,  one  of  which  was  not  at  the  disposal  of  the  United 
States  by  reason  of  its  being  within  a  swamp  land  grant  to  the  state,  and  it  was 
held  that  the  validity  of  the  entry  as  to  the  other  was  not  affected  thereby.^-' 

cc.  Operation  and  Effect. — An  entryman  upon  the  public  lands  only  secures  a 
vested  interest  in  the  land  when  he  has  lawfully  entered  upon  and  applied  for  the 
same,  and  in  all  respects  complied  with  the  requirements  of  the  law.*^  Courts 
of  equity  consider  an  entry  as  the  commencement  of  title,  and  will  sustain  a 
valid  entry  against  a  patent  founded  on  a  prior  defective  entry,  if  issued  after 


are  excluded  all  lands  previously  appro- 
priated, whether  by  public  sale,  or  by  be- 
ing withdrawn  from  the  mass  of  lands 
offered  for  sale.  Chotard  v.  Pope,  12 
Wheat.    580,    r,89,    6    L-    Ed.    737. 

79.  In  general — Bescription  of  land. — 
Lindsey  v.  Miller,  6  Pet.  666,  8  L.  Ed. 
538.  See  ante,  "Sufficiency  and  Validity," 
II,   A,   2,   f,    (2). 

To  constitute  a  valid  entry,  the  objects 
called  for  must  be  known  to  the  public, 
at  the  time  it  was  made,  and  the  calls 
must  be  so  certain  as  to  enable  the  holder 
of  a  warrant  to  locate  the  vacant  land  ad- 
joining; it  is  not  necessary  that  all  the 
objects  called  for  shall  be  known  to  the 
public,  but  some  one  or  more  leading 
calls  must  be  thus  known,  so  that  an  in- 
quirer, with  reasonable  diligence,  may 
find  the  land  covered  by  the  warrant. 
Garnett  i\  Jenkins,  8  Pet.  75,  8  L.  Ed. 
871;  Brush  ;:•.  Ware.  15  Pet.  93,  109,  10 
L.  Ed.  672;  Kerr  v.  Watts,  6  Wheat.  550, 
560,   5    L.    Ed.   328. 

To  make  a  valid  entry,  some  object  of 
notoriety  must  be  called  for;  and  unless 
this  object  be  proved  to  have  been  gen- 
erally known  in  the  neighborhood  of  the 
land,  at  the  time  of  the  entry,  the  holder 
of  a  warrant,  who  enters  the  same  land, 
with  full  notice  of  the  first  entry,  will 
have  the  better  title;  and  so,  if  an  entry 
be  not  specific  as  to  the  land  intended  to 
be  appropriated,  it  conveys  no  notice  to 
the  subsequent  locator,  nor  can  it  be 
made  good  by  a  subsequent  purchase 
without    notice.      But    with    those    excep- 


tions, the  doctrine  of  constructive  notice 
has  been  considered  applicable  to  mili- 
tary titles,  as  in  other  cases;  and  no  rea- 
son is  perceived  why  this  rule  should  not 
prevail.  From  the  nature  of  these  titles, 
and  the  force  of  circumstances,  an  arti- 
ficial system  has  been  created,  unlike  any 
other,  which  has  long  formed  the  basis 
of  title  to  real  estate  in  a  large  and  fer- 
tile district  of  country;  the  peculiarities 
of  this  system  having  for  half  a  century 
judicial  sanctions,  must  be  preserved;  but 
to  e.xtend  them  would  be  unwise  and  im- 
politic. Brush  V.  Ware,  15  Pet.  93,  10  L. 
Ed.   672. 

80.  Croghan  v.  Nelson,  3  How.  187,  193, 
11  L.  Ed.  554;  Mclver  v.  Walker,  9 
Cranch    173.   3    L.    Ed.    694. 

81.  Croghan  v.  Nelson,  3  How.  187, 
196,   11   L.    Ed.    554. 

In  making  an  entry  of  land,  where  mis- 
takes occur  which  are  occasioned  by  the 
impracticability  of  ascertaining  the  rela- 
tive positions  of  the  objects  called  for, 
the  court  will  correct  those  mistakes  so 
as  to  carry  out  the  intentions  of  the  lo- 
cator. Croghan  v.  Nelson,  3  How.  187, 
11    L.    Ed.    554. 

82.  Croghan  v.  Nelson,  3  How.  187, 
194,    11    L.    Ed.    554. 

83.  Entry  covering  land  part  of  which 
mot  subject  to  disposal. — Cornelius  v.  Kes- 

sel,  1:28  U.  S.  4.-.f).  457,  33  L.  Ed.  482;  Hyde 
V.  Bishop  Iron  Co.,  177  U.  S.  281,  288,  44 
L.   Ed.  771. 

84  Operation  and  elTect. — Hawley  v. 
Diller,  178  U.   S.   47G,   44   L.  Ed.   1157. 
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such  valid  entry  was  made;  but  they  never  sustain  an  entry  made  after  the  date 
of  the  patent. ^^ 

dd.  Cancellation  of  Entries. — The  land  department  has  authority,  at  any  time 
before  a  patent  is  issued,  to  inquire  whether  the  original  entry  was  in  conform- 
ity with  the  act  of  congress.^*^  The  power  of  supervision  possessed  by  the 
commissioner  of  the  general  land  office  over  the  acts  of  the  register  and  receiver 
of  the  local  land  offices  in  the  disposition  of  the  public  lands,  undoubtedly  au- 
thorizes him  to  correct  and  annul  entries  of  land  allowed  by  them,  where  the 
lands  are  not  subject  to  entry,  or  the  parties  do  not  possess  the  qualifications  re- 
quired, or  have  previously  entered  all  that  the  law  permits.  The  exercise  of  this 
power  is  necessary  to  the  due  administration  of  the  land  department. s"  The 
commissioner  may,  at  least  in  some  cases,  review  the  action  of  the  local  land  of- 
ficers in  respect  to  entries,  though  his  power  is  not  arbitrary  and  unlimited.^^ 

Necessity  for  Notice. — See  post,  "Necessity  for  Notice  to  Claimants,"  II, 
B,  4,  h,  (1),  (a),  ff. 

(d)  Pre-Bmption — aa.  In  General. — A  settlement  upon  the  public  lands  in 
advance  of  the  public  surveys  is  allowed  to  parties  who  in  good  faith  intend, 
when  the  surveys  are  made  and  returned  to  the  local  land  office,  to  apply  for 
their  purchase.  If,  within  a  specified  time  after  the  surveys,  and  the  return 
of  the  township  plat,  the  settler  takes  certain  steps,  and  performs  cer- 
tain other  acts  prescribed  by  law,  he  acquires  for  the  first  time  a  right 
of  pre-emption  to  the  land.  If  those  steps  are  from  any  cause  not  taken, 
the  proffer  of  the  government  has  not  been  accepted,  and  a  title  in  the  occupant 
is  not  even  initiated. ^^  The  law  recognizes  their  superior  equity  to  become  the 
purchasers  of  a  limited  extent  of  land,  comprehending  their  improvements,  over 
that  of  any  other  person.^"     It  has  been  well  said  that,  "the  law  deals  tenderly 


85.  Hoofnagle  v.  Anderson,  7  Wheat. 
212,   5    L.    Ed.    437. 

86.  Cancellation  of  entries. — Hawley  v. 
Diller,  178  U.  S.  476,  488,  44  L.  Ed.  1157; 
Knight  V.  United  States  Land  Ass'n,  142 
U.  S.  161,  35  L.  Ed.  974;  Michigan  Land, 
etc.,  Co.  V.  Rust,  168  U.  S.  589,  593,  42  L. 
Ed.  591;  Orchard  v.  Alexander,  157  U. 
S.  372,  381,  39  L.  Ed.  737;  Garland  v. 
Wynn,  20  How.  6,  8,  15  L.  Ed.  801;  Lytle 
V.  Arkansas,  22  How.  193,  16  L.  Ed.  306; 
Harkness  v.  Underhill,  1  Black  316,  325, 
17   L.    Ed.    208. 

87.  Cornelius  v.  Kessel,  128  U.  S.  456, 
4$1,  32  L.  Ed.  482;  Black  v.  Jackson,  177 
U.  S.  349,  357,  44  L.  Ed.  801.  See  post, 
"In  General,"  H,  B,  4,  h,  (1),  (a),  dd, 
(aa). 

88.  Orchard  v.  Alexander,  157  U.  S. 
372,  381,  39  L-  Ed.  737;  Cornelius  v.  Kes- 
sel,  128  U.   S.  456,   32   L.   Ed.   482. 

In  Barnard  v.  Ashley,  18  How.  43,  45, 
15  L.  Ed.  285,  it  was  contended,  in  ac- 
cordance with  the  prior  cases,  that  the 
decision  of  the  register  and  receiver  was 
final  and  conclusive,  but,  the  entries  hav- 
ing been  made  on  ex  parte  affidavits,  the 
right  of  review  by  the  commissioner  of 
the  general  land  oflfice  was  sustained,  the 
court  saying:  "The  necessity  of  'super- 
vision and  control,'  vested  in  the  com- 
missioner, acting  under  the  direction  of 
the,  president,  is  too  manifest  to  require 
comment,  further  than  to  say  that  the 
facts  found  in  this  record  show  that  noth- 
ing is  more  easily  done  than  ai)parcntly 
to  establish,  by  ex  parte  affidavits,  cultiva- 


tion and  possession  of  particular  quarter 
sections  of  land,  when  the  fact  is  untrue. 
That  the  act  of  1836  modifies  the  powers  of 
registers  and  receivers  to  the  extent  of 
the  commissioner's  action  in  the  instances 
before  us,  we  hold  to  be  true.  But  if  the 
construction  of  the  act  of  1836,  to  this 
effect,  were  doubtful,  the  practice  under 
it  for  nearly  twenty  years  could  not  be 
disturbed  without  manifest  impropriety."' 
Orchard  v.  Alexander,  157  U.  S.  372,  377, 
39    L.    Ed.    737. 

89.  Statement  of  general  principle. — 
Gonzales  v.  French,  164  U.  S.  338,  346,  41 
L.  Ed.  458;  Buxton  v.  Traver,  130  U.  S. 
232,    32    L.    Ed.    920. 

90.  Clements  v.  Warner,  24  How.  394. 
397,  16  L.  Ed.  695;  Northern  Pac.  R.  Co. 
V.  Amacker,  175  U.  S.  564,  567,  44  L.  Ed. 
274;  Moss  v.  Dowman,  176  U.  S.  413,  41S, 
44    L.    Ed.    526. 

The  policy  of  the  government  has  been 
for  years  to  encourage  settlement  on  the 
public  land  by  the  pioneers  of  emigra- 
tion, and  to  this  end  it  has  passed  many 
laws  for  their  benefit.  This  policy  not 
only  favors  the  actual  settler,  but  it  is  to 
the  interest  of  those  who,  by  purchase, 
own  adjacent  lands,  that  all  of  it  should 
be  open  to  settlement  and  cultivation. 
Railway  Co.  v.  Prescott,  1(J  Wall.  603, 
609,  21  L.  Ed.  373;  Clements  v.  Warner, 
24  How.  394,  397,  16  L.  Ed.  695;  Moss  v. 
Dowman.  176  U.  S.  413,  418,  44  L.  Ed. 
526;  Lytle  v.  Arkansas,  9  How.  314,  333, 
13    L.    Ed.    153. 

Legislation    respecting    public    lands    is 
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with  one  who.  in  good  faith,  goes  upon  the  pubHc  lands,  with  a  view  of  making 
a  home  thereon. "'^i  The  right  of  pre-emption  was  a  bounty  extended  to  settlers 
and  occupants  of  the  public  domain ;  this  bounty,  it  cannot  be  supposed,  was 
designed  to  be  extended  to  the  sacrifice  of  public  establishments,  or  of  great 
public  interests. ^2 

bb.  Distinguished  from  Homestead. — A  pre-emption  differs  from  a  home- 
stead in  that  the  settlement  is  the  initial  act  with  respect  to  the  former  while 
the  filing  of  the  declaratory  statement  is  the  initial  act  with  respect  to  the 
latter.^^' 

cc.  Who  May  Acquire — (aa)  In  General. — The  actual  settler  is  the  one  £or 
whose  benefit  the  pre-emption  laws  were  enacted.^-* 

(bb)  What  Constitutes  a  "Bona  Fide  Pre-Emption  Claimant." — A  "bona  fide 
])re-emption  claimant"  is  one  who  has  settled  upon  lands  subject  to  pre-emption, 
with  the  intention  to  acquire  them,  and  who,  in  order  to  perfect  his  right  to 
them,  has  complied,  or  is  proceeding  to  comply,  in  good  faith  with  the  require- 
ments of  the  pre-emption  laws.^^ 

dd.  Lands  Subject. — By  the  act  of  congress  of  1830,  all  lands  were  exempted 
from  pre-emption  which  were  reserved  from  sale  by  order  of  the  president  of 
the  United  States. ^^  Lands  were  not  subject  to  pre-emption  claims  until  they  had 
been  previously  offered  at  public  sale  to  the  highest  bidder.'''^ 

Land  Occupied  by  Another. — As  a  person  cannot  perform  the  conditions 
required,  when  the  land  is  occupied  by  another,  his  right  of  pre-emption  does 
not  extend  to  it.^^  But  there  may  be  cases  where  two  persons  making  settle- 
ment on  different  parts  of  the  same  quarter  section  of  land  may  present  con- 
flicting claims  to  the  right  of  pre-emption  of  the  whole  quarter  section,  and 
neither  of  them  be  a  trespasser  upon  the  possession  of  the  other,  for 
the  reason  that  the  quarter   section  is  open,  unenclosed,  and  neither  party  in- 


to be  construed  favorably  to  the  actual 
settler.  Lake  Superior,  etc..  Iron  Co.  v. 
Cunningham,  155  U.  S.  354,  384,  39  L.  Ed. 
183 

91.  Northern  Pac.  R.  Co.  v.  Amacker, 
175  U.  S.  564,  567,  44  L.  Ed.  274;  Ard  v. 
Brandon,  156  U.  S.  537,  543,  39  L.  Ed. 
524. 

92.  Wilcox  V.  McConnel,  13  Pet.  498, 
10    L.    Ed.    264. 

93.  Distinguished  from  homestead. — 
Whitney  r.  Taylor,  158  U.  vS.  85,  94,  39 
L.  Ed.  906;  Maddox  v.  Burnham,  156  U. 
S.  544,  39  L.  Ed.  527.  See  post,  "Home- 
stead," II,  B,  3,  d,   C2),   (e). 

94.  Who  may  acquire. — Moss  v.  Dow- 
man,  176  U.  S.  413,  418,  44  L-  Ed.  526. 
See  ante,  "Parties  Entitled  in  General," 
II,  B,  3,  d,   (2),   (a),  aa. 

"Again,  in  Bohall  v.  Dilla,  114  U.  S.  47, 
51,  29  L.  Ed.  61,  'those  laws  are  intended 
for  the  benefit  of  persons  making  a  set- 
tlement upon  the  public  lands,  followed 
by  residence  and  improvement  and  the 
erection  of  a  dwelling  thereon.'"  Moss 
7'.  Dowman,  176  U.  S.  413,  418,  44  L.  Ed. 
526. 

95.  What  constitutes  a  "bona  fide  pre- 
emption claimant." — Ilosmer  v.  Wallace, 
97   V.   S.  57.-),  24  L.   Ed.   1130. 

"The  term  bona  fide,  as  applied  to  the 
pre-emption  claimant,  does  not  change 
the  qualifications  of  such  claimant,  nor 
the  conditions  upon  which,  under  the 
general   law,  a   settlement   with   a   view   to 


pre-emption    is    permitted."       Hosmer     v. 
Wallace,  97  U.  S.  575,  581,  24  L.  Ed.  1130. 

96.  See  ante,  "Lands  Subject  to  En- 
try and  Sale,"   II,   B,  3,  b. 

By  the  terms  of  §  14  of  act  of  March 
3,  1891,  the  president  was  authorized  to 
reserve  any  lands  on  the  islands  of 
Kadiak  and  Afognak,  Alaska,  for  the  pur- 
poses of  establishing  a  fish  culture  station, 
and  when  such  reservation  was  made  it 
terminated  all  rights  of  one  who  entered 
such  lands  as  a  mere  trespasser  prior  to 
the  said  act  of  1891.  Russian-American 
Packing  Co.  v.  United  States,  199  U.  S. 
570,  578,  50  L.  Ed.  314,  cited  in  Royal 
Packing  Co.  v.  United  States,  199  U.  S. 
579,    50    L.    Ed.    316. 

97.  See  ante,  "Lands  Not  Previously 
Offered  at  Public  Sale,"  II,  B,  3,  b,  (3). 

98.  Land  occupied  by  another. — Hos- 
mer V.  Wallace,  97  U.  S.  575,  24  L.  Ed. 
1130.  See  ante,  "Lands  in  Possession  of 
Occupant,"  II,  B,  3,  b,  (4),  (b),  bb, 
(cc). 

No  right  of  pre-emption  can  be  estab- 
lished by  a  settlement  and  improvement 
on  a  tract  of  public  land  where  the 
claimant  forcibly  intruded  upon  the  pos- 
session of  one  who  had  already  settled 
upon,  improved,  and  enclosed  that  tract. 
Such  an  intrusion,  though  made  under 
pretense  of  pre-empting  the  lands,  is  but 
a  naked,  unlawful  trespass,  and  cannot 
initiate  a  right  of  pre-emption.  Atherton 
V.   Eowler,  96  U.   S.  513,  24   L.   Ed.   732. 
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terferes  with  the  actual  possession  of  the  other. ^'^  In  such  cases,  the  settlement 
of  the  later  of  the  two  may  be  bona  tide,  for  many  reasons.  The  first  party  may 
not  have  the  qualifications  necessary  to  a  pre-emptor,  or  he  may  have  pre-empted 
other  land,  or  he  may  have  permitted  the  time  for  filing  his  declaration  to 
elapse,  in  which  case  the  statute  expressly  declares  that  another  person  may 
become  pre-emptor,  or  it  may  not  be  known  that  the  settlements  are  on  the 
same  quarter. ^ 

Pre-Emption  Right  to  Vacant  Back  Lands. — See  post,  "Right  to  Vacant 
Back  Land,"  II,  B,  3,  d,  (2),  (h). 

ee.  Amount  and  Location. — Every  settler  on  the  public  lands  had  the  ri^-ht 
■of  pre-emption  of  one  hundred  and  sixty  acres. ^  Yet,  the  pre-emptioner  had 
no  right  to  go  beyond  the  fractional  section  upon  which  his  improvements  were, 
in  order  to  make  up  the  one  hundred  and  sixty  acres  to  which  settlers  generally 
were  entitled.-^  But  when  two  or  more  persons  were  settled  on  th-e  same  quar- 
ter section,  it  might  be  divided  between  the  two  first  settlers,  and  each  be  en- 
titled to  a  pre-emption  of  eighty  acres  of  land  elsewhere,  in  the  same  land  dis- 
trict.4 

ff.  Procedure  to  Obtain  Title — (aa)  In  General. — When  the  public  surveys 
are  made  and  returned,  the  land  not  having  been  in  the  meantime  withdrawn 
from  sale,  a  person  can  acquire,  by  pursuing  certain  steps,  the  right  to  purchase 
them.  If  those  steps  are  from  any  cause  not  taken,  the  profifer  of  the  govern- 
ment has  not  been  accepted,  and  a  title  in  the  occupant  is  not  even  initiated. 
The  title  to  the  land  remains  unaffected,  and  subject  to  the  control  and  disposi- 
tion of  the  government,  as  before  his  occupancy.^ 

(bb)  Settlement,  Occupancy  and  Improvement — aaa.  In  General. — The  law 
-and  the  rules  governing  pre-emption  sales  required  in  every  instance  the  set- 
tlement and  residence  for  a  given  time  on  the  land,  the  actual  cultivation  of 
a  part  of  it,  and  building  a  house  on  it.^  The  right  of  pre-emption  was  given 
to  one  who  made  "a  settlement  in  person,"  and  who  inhabited  and  improved  the 
land  and  erected  a  dwelling  thereon.'^  There  must  be  a  settlement  and  im- 
provement in  order  to  justify  the  filing  of  such  a  declaratory  statement.  Set- 
tlement is  the  initial  fact.^ 

bbb.  Entry  in  Trust  for  Another. — The  claimant  was  required  to  make  this 
settlement  and  to  improve  the   land  and  build  upon  it,  with  a  purpose  of  ac- 


99.  Atherton  v.  Fowler,  96  U.  S.  513, 
516,  24    L.    Ed.    732. 

1.  Atherton  v.  Fowler,  96  U.  S.  513, 
516,  24  L.  Ed.  732;  Johnson  v.  Towsley, 
13  Wall.  72,  20  L.   Ed.  485. 

2.  Amount  and  location. — Brown  v. 
Clements,  3  How.  650,  11  L.  Ed.  767; 
Lytle  V.  Arkansas,  9  How.  314,  13  L-  Ed. 
153. 

3.  Limited  to  fractional  section. — Lytle 
V.  Arkansas,  9  How.  314,  13  L.  Ed.  153; 
Brown  v.  Clements,  3  How.  650,  6G6,  11  L. 
Ed.    767. 

Under  the  act  of, September  4,  1841, 
one  residing  and  owning  one  quarter  of 
a  quarter  section  of  land  who  cultivated 
parts  of  the  other  quarter  section  but 
did  not  reside  thereon,  his  residence,  in 
law,  was  confined  to  the  land  he  owned. 
Nix  V.  Allen,  112  U.  S.  129,  138,  28  L. 
Ed.    675. 

4.  Division  of  section. — Brown  v.  Cle- 
ments, 3  How.  650,  666,  11  L.  Ed.  767; 
Evtle  V.  Arkansas,  9  How.  314,  13  L.  Ed. 
1.53. 

5.  Proceeding  to  obtain  title. — Buxton 
7'.  Traver,  130  U.  S.  232,  230,  32  L.  Ed. 
920:  Frisbie  v.  Whitney,  9  Wall.   187,   193, 


19   L.   Ed.   668.    See   The   Yosemite   Valley 
Case,   15   Wall.  77,  21   L.   Ed.   82. 

The  United  States  by  those  acts  enter 
into  no  contract  with  the  settler,  and  in- 
cur no  obligation  to  any  one  that  the 
land  occupied  by  him  shall  ever  be  put 
up  for  sak.  They  simply  declare  that  in 
case  any  of  their  lands  are  thrown  open 
for  sale,  the  privilege  to  purchase  them 
in  limited  quantities,  at  fixed  prices,  shall 
be  first  given  to  parties  who  have  settled 
upon  and  improved  them.  Buxton  7,' 
Traver,  130  U.  S.  232,  236,  32  L-  Ed.  920; 
The  Yosemite  Valley  Case,  15  Wall  77* 
21    L.    Ed.    82. 

6.  Settlement,  occupancy  and  improve- 
ment.—United  States  V.  Minor,  114  U  S 
233.  239.  29  L.  Ed.  110;  Sherman  v.  Buick, 
93  U.  S.  209,  23  L.  Ed.  849;  Ferguson  v. 
McLaughlin,  96  U.  S.  174,  175.  24  L. 
Ed.  624;  Hosmer  v.  Wallace.  97  U  S" 
575,  24  L-  Ed.  1130;  Atherton.  7-  Fowler 
96   U.    S.    513,    518.    24    L.    Ed.    732. 

7.  Whitney  7'.  Tavlor,  158  U.  S  85  04 
39  L.  Ed.  906;  ]\Taddox  v.  Burnham.' 156 
U.   S.   544.  39   L.   Fd.   527. 

8.  Whitnev  V.  Tavlor,  158  U.  S.  85,  93 
39    L.    Ed.   906. 
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quiring  real  ownership  for  himself  and  not  for  another,  nor  with  a  purpose 
to  sell  to  another.''' 

ccc.  What  Constitutes  a  Sufficient  Settlement — (aaa)  In  General. — The  set- 
tlement, occupancy  and  improvement  must  be  made  in  good  faith  with  intent 
to  become  a  purchaser  under  the  pre-emption  laws.^*'  It  is  immaterial  whether 
a  pre-emption  claimant  built  the  dwelling  house  himself  or  hired  an  agent  to 
erect  it  for  him,  or  whether  he  purchased  it  after  it  was  built  by  another,  pro- 
vided it  appears  that  he  was  the  lawful  owner  of  the  dwelling  house,  and  made 
the  entry  and  settlement  in  good  faith,  and  continued  to  occupy  and  cultivate 
the  land,  as  required  by  the  pre-emption  laws.^^  Where  a  person  in  possession 
as  lessee  and  tenant  of  another,  occupies  a  shop  as  a  mechanic,  the  corner  of 
which  accidently  obtruded  over  the  section  line,  upon  the  public  land,  and  who 
is  subject  to  removal  by  his  landlord  each  month,  is  not  "a  settlement"  on  the 
public  lands,  within  the  true  intent  and  meaning  of  the  act  of  May,  1830.^2 

(bbb)  Necessity  for  Personal  Residence. — The  pre-emption  laws,  intended  for 
the  benefit  of  persons  making  a  settlement  upon  the  public  lands,  followed  by 
residence  and  improvement  and  the  erection  of  a  dwelling  thereon,  requires  a 
residence  both  continuous  and  personal. ^3  Jt  jg  only  under  special  circumstances 
that  residence  away  from  the  land  is  permissible.  The  settler  may  be  excused 
for  temporary  absences  caused  by  well-founded  apprehensions  of  violence,  by 
sickness,  by  the  presence  of  an  epidemic,  by  judicial  compulsion,  or  by  engage- 
ment in  the  military  or  naval  service.  Except  in  such  and  like  cases  the  re- 
quirement of  a  continuous  residence  on  the  part  of  the  settler  is  imperative.^^ 

(ccc)  Location  of  Residence — aaaa.  In  General. — Under  §  6  of  the  act  of 
March  3,  1853  (10  Stat.  244),  a  settler  upon  unsurveyed  public  lands  in  Cali- 
fornia has  no  valid  claim  to  pre-empt  a  quarter  section,  or  any  part  thereof 
included  in  his  settlement,  unless  it  appears  by  the  government  surveys,  when 
the  same  are  made  and  filed  in  the  local  land  office,  that  his  dwelling  house 
was  on   that  quarter  section.  ^^ 


9.  Entry  in  trust  for  another. — United 
States  V.  Minor,  114  U.  S.  233,  239,  29 
L.    Ed.   110. 

An  entry  of  the  public  land  by  one 
person  in  trust  for  another  is  forbidden 
by  statute,  and  equity  will  not,  on  a  bill 
to  enforce  such  a  trust,  decree  that  any 
entry  in  trust  was  made.  Warren  v.  Van 
Brunt,  19  Wall.  646,  22   L.   Ed.  219. 

10.  What  constitutes  a  sufficient  settle- 
ment.— Harkncss  v.  Underbill,  1  Black 
316,    324,    17    L.    Ed.    208. 

11.  Building  dwelling  house. — Lansdale 
V.  Daniels,  100  U.  S.  113,  117,  25  L.  Ed. 
587. 

12.  Possession  as  lessee  or  tenant. — 
Lytle  V.  Arkansas,  22  How.  193,  206,  16 
L.    Ed.   306. 

13.  Necessity  for  personal  residence. 
— Bohall  V.  Dilla,  114  U.  S.  47,  51,  29  L. 
Ed.  61;  Atherton  v.  Fowler,  96  U.  S.  513, 
518,  24   L.    Ed.    732. 

W.  made  an  affidavit  that  he  was  an 
actual  settler  and  housekeeper  on  the 
land,  and  applied  to  enter  under  the  pro- 
visions of  the  act  of  April  5,  1832.  He 
also  procured  the  affidavit  of  one  T.,  who 
swore  that  W.  was  an  actual  settler  and 
housekeeper  on  the  half-quarter  section. 
The  evidence  put  before  the  commis- 
sioner tended  to  prove  that  W.  went  on 
the  land  into  a  log-pen,  without  a  roof, 
and  staid  there  only  one  night;  further- 
more,   that   the    affidavits    of    W.    and    T. 


were  evasive,  and  did  not  state  that  W. 
was  an  actual  settler  on  the  5th  of  April, 
1832,  the  register  and  receiver  were, 
therefore,  instructed,  that  if  they  be- 
lieved the  facts,  as  respects  the  frauds 
practiced  to  obtain  the  entry  in  W.'s 
name,  to  treat  it  as  void,  for  fraud.  The 
court  say:  "We  concur  with  the  com- 
missioner's directions,  and  the  finding  of 
the  register  and  receiver,  that  the  pro- 
ceeding of  W.'s  was  a  fraudulent  con- 
trivance to  secure  the  valuable  privilege 
of  a  preference  of  entry."  Harkness  v. 
Underbill,  1  Black  316,  323,  324,  17  L. 
Ed.    208. 

Under  the  occupant  law  passed  June  19. 
1834,  B.  could  lawfully  enter  the  quarter 
section,  if  he  had  occupied  the  same  as 
required  by  law;  that  is  to  say,  if  he  was 
in  possession  when  the  act  was  passed, 
and  cultivated  any  part  of  the  land  in 
the  year  1833.  Barnard  v.  Ashley,  18  How. 
43,   46,    15   L.    Ed.    285.       . 

R.  built  a  cabin  in  1833,  and  in  January, 
1834,  sold  out  his  improvements  to  B., 
and  removed  away,  and  resided  elsewhere 
in  June,  1834,  and  he  was  held  not  en- 
titled to  a  preference  of  entry.  Barnard 
V.   Ashley.   18   How.  43,   48,   15   L.   Ed.   285. 

14.  Residence  away  from  the  land. — 
Bohall  V.  Dilla,  114  U.  S.  47,  51,  29  L. 
Ed.   61. 

15.  Location  of  residence. — Ferguson  v. 
IMcLaughlin,  96  U.   S.   174,  24   L.   Ed.   624; 
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bbbb.  Residence  Divided  by  Quarter  Section  Line. — Residence  in  a  house  di- 
vided by  a  quarter  section  line,  enables  the  occupant  to  claim  either  quarter  in 
which   he   may   have   made   the   necessary   cultivation. ^^ 

ddd.  Joint  Residence  and  Occupancy — (aaa)  In  General — Superiority  of 
Claim. — Where  two  persons  go  upon  land  at  the  same  time  and  for  a  while 
maintain  a  joint  occupancy,  one  of  them  cannot  claim  an  anterior  settlement 
on  account  of  his  possession,  although  the  other  was  absent  for  a  short  time 
after  his  eviction  by  the  former,  but  continued  all  the  while  to  build  a  house 
upon  adjoining  premises,  the  claimant  himself  having  been  absent  for  many 
months. 1''' 

(bbb)  Division'  of  Qimrter  Section. — The  second  section  of  the  act  of  the 
29th  of  May,  1830,  providing,  that  "if  two  or  more  persons  be  settled  upon 
the  same  quarter  section,  the  same  may  be  divided  between  the  two  first  actual 
settlers,  if  by  a  north  and  south,  or  east  and  west  line  the  settlement  or  im- 
provement of  each  can  be  included  in  a  half-quarter  section,"  refers  only  to 
tracts  of  land  containing  one  hundred  and  sixty  acres,  and  does  not  operate 
upon  one  containing  only  one  hundred  and   thirty-three  acres. ^^ 

(cc)  Declaratory  Statement  of  Intention — aaa.  In  General. — Settlement  alone, 
without  a  declaratory  statement,  creates  no  pre-emption  right.  Such  a  notice 
of  claim  or  declaratory  statement  is  indispensably  necessary  to  give  the  claim- 
ant any  standing  as  a  pre-emptor,  the  rule  being  that  his  settlement  alone  is 
not  sufficient  for  that  purpose. ^^     The  declaratory  statement  bears  substantially 


Sherman    v.    Buick,    93    U.    S.    209,    23    L. 
Ed.    849. 

16.  Residence  divided  by  quarter  sec- 
tion line.— Silver  v.  Ladd,  7  Wall.  219,  19 
L.    Ed.   138. 

Where  it  is  shown  that  the  house  of  a 
pre-emptor  is  built  on  the  line  dividing 
two  quarter  sections;  that  he  had  another 
building  on  one  fraction  wholly,  which  is 
sometimes  spoken  of  as  his  stable,  and 
sometimes  as  a  blacksmith  shop,  in  which 
he  worked  at  that  trade;  that  the  ground 
cultivated  by  him  was  exclusively  on  this 
fraction,  and  the  proof  of  its  cultivation 
and  enclosure  is  quite  clear,  it  was  held 
that  his  residence  in  it  avails  as  the 
foundation  of  a  pre-emption  right  in 
either.  Lindsey  v.  Hawes,  2  Black  554, 
562,  17  L.  Ed.  265.  See  Cornelius  v. 
Kessel,   128  U.   S.   456,  461,  32   L.   Ed.   482. 

17.  In  general — Superiority  of  claim. — ■ 
V.  and  A.  went  upon  the  premises  at  the 
same  time  and,  for  awhile,  their  occu- 
pancy was  joint.  After  the  partition,  V. 
remained  in  the  house  alone.  He  was 
there  in  no  respect  as  the  tenant  of  W. 
but  by  reason  of  his  right  as  part  owner. 
V.  was  absent  after  his  eviction  upon  his 
lands  adjoining,  and  cannot  be  considered 
an  abandoning  his  possession,  for  he  was 
all  the  time  at  work  upon  his  new  house, 
which  was  finished  and  ready  for  occu- 
pation in  from  two  to  four  weeks.  W. 
was  absent  after  the  partition,  from  July 
until  October,  and  he  did  not  actually  re- 
side himself  on  the  disputed  forty  acres 
many  months.  He  had,  therefore,  no 
claini  superior  to  that  of  V.  on  account 
of  his  possession.  Warren  v.  Van  Brunt, 
19  Wall.  646,  653,  22  L-  Ed.  219.  See 
ante,  "Eands  in  Possession  of  Occupant," 
II,  B,  3,  b,   (4),   (b),  bb,  (cc). 


18.  Division      of      quarter      section - 

Downes  v.  Scott,  4  How.  500,  11  L.  Ed. 
1075. 

19.  Declaratory  statement  of  intention. 

— Tarpey  v.  Madsen,  178  U.  S.  215,  225, 
44  L.  Ed.  1042;  Whitney  v.  Taylor,  158 
U.  S.  85,  39  L.  Ed.  906;  Lansdale  v. 
Daniels,  100  U.  S.  113,  116,  25  L.  Ed.  587- 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U, 
S.  629,  28  L.  Ed.  1122;  Hastings,  etc.,  R. 
Co.  V.  Whitney,  132  U.  S.  357,  33  L.  Ed. 
363;  Maddox  v  Burnham,  156  U.  S.  544, 
39  E.  Ed.  527;  Moore  v.  Robbins,  96  U. 
S.    530,    536,    24    L.    Ed.    848. 

The  mere  settlement  upon  public  lands 
without  taking  some  steps  required  by 
law  to  initiate  the  settler's  right  thereto, 
is  wholly  inoperative  as  against  the 
United  States.  Lansdale  v.  Daniels,  100 
U.  S.  113,  116,  25  L.  Ed.  587;  Maddox  v. 
Burnham,  156  U.  S.  544,  39  L.  Ed.  527;. 
Northern  Pac.  R.  Co.  v.  Colburn,  104  U. 
S.  383,  41  L.  Ed.  479;  Russian-American 
Packing  Co.  v.  United  States,  199  U.  S. 
570,  575,  50  L-  Ed.  314,  citing  Royal  Pack- 
ing Co.  V.  United  States,  199  U.  S.  579, 
50   L.    Ed.'  316. 

A  party  by  mere  settlement  upon  lands 
of  the  United  States,  with  a  declared  in- 
tention to  obtain  a  title  to  the  same  un- 
der the  pre-emption  laws,  docs  not 
thereby  acquire  such  a  vested  interest  in 
the  premises  as  to  deprive  congress  of 
the  power  to  divest  it  by  a  grant  to  an- 
other party.  The  Yosemite  Valley  Case, 
15  Wall.  77,  21  L.  Ed.  82;  Buxton  v. 
Traver,  130  U.  S.  232,  234,  32   L.   Ed.  920. 

The  United  States  by  the  pre-emption 
laws  do  not  enter  into  any  contract  with 
the  settler,  or  incur  any  obligation  that 
the  land  occupied  by  him  shall  never  be 
put  up  for  sale.     They  simply  declare  by 
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the  same  relation  to  a  purchase  under  the  pre-emption  law  that  the  original 
•entry  in  a  homestead  case  does  to  the  final  acquisition  of  title.  The  purpose  of 
each'  is  to  place  on  record  an  assertion  of  an  intent  to  obtain  title  under  the 
respective  statutes.^o  a  settler  upon  unsurveyed  public  lands  in  California,  who 
filed  no  declaratory  statement  after  the  return  of  the  plat  of  the  survey  to 
the  proper  local  land  office,  could  not,  under  the  act  of  March  3,  1853  (10 
Stat.  244),  acquire  by  his  settlement  a  right  of  pre-emption.^i 

bbb.  Double  or  Second  Dcclaratio)i.—^o  person  shall  be  entitled  to  more  than 
one  pre-emption  right.-^  nor  shall  any  person  file  a  second  declaratory  statement 
for  another  tract  of  land.2:>  The  fourth  section  of  the  act  of  March  3d,  1843, 
concerning  two  declaratory  statements  of  the  same  pre-emptor,  is  confined  to 
pre-emptions  of  land  subject  to  private  entry.^-*  And  it  is  held  that  in  allowing 
a  pre-emption  to  amend  his  declaratory  statement,  the  commissioner  of  the 
<aMieral  land  office  assumed  a  power  which  was  not  vested  in  him,  and  in  al- 
fowing  the  amendment  to  cover  a  much  larger  tract  than  at  first  claimed,  au- 
thorized a  second  declaration  for  a  different  tract,  which  was  not  permissible.^^ 

those  laws  that  in  case  any  of  their  lands 
are  thrown  open  for  sale  the  privilege  to 
purchase  them  in  limited  quantities  at 
fixed  prices  shall  be  first  given  to  par- 
ties who  have  settled  upon  and  improved 
them.  The  legislation  thus  adopted  for 
the  benefit  of  settlers  was  not  intended  to 
<leprive  congress  of  the  power  to  make 
-any  other  disposition  of  the  lands  before 
they  are  offered  for  sale,  or  to  appro- 
priate them  to  any  public  use.  The 
Yosemite  Valley  Case,  15  Wall.  77,  21  L. 
Ed.  82. 

Ihe  power  of  regulation  and  disposition 
over  the  lands  of  the  United  States  con- 
ferred upon  congress  by  the  constitution, 
only  ceases  under  the  pre-emption  laws 
when  all  the  preliminary  acts  prescribed 
by  those  laws  for  the  acquisition  of  the 
title,  including  the  payment  of  the  price 
of  the  land,  have  been  performed  by  the 
settler.  When  these  prerequisites  have 
been  complied  with,  the  settler  for  the  first 
time  acquires  a  vested  interest  in  the 
premises  occupied  by  him,  of  which  he 
cannot  be  subsequently  deprived.  He 
then  is  entitled  to  a  certificate  of  entry 
from  the  local  land  ofTicers,  and  ultimately 
to  a  patent  for  the  land  from  the  United 
States.  Until  such  payment  and  entry  the 
pre-emption  laws  give  to  the  settler  only 
a  privilege  of  pre-emption  in  case  the 
lands  are  offered  for  sale  in  the  usual 
manner;  that  is,  the  privilege  to  purchase 
them  in  that  event  in  preference  to  others. 
The  Yosemite  Valley  Case,  15  Wall.  77. 
21    L.   Ed.   82. 

The  court  of  Frisbie  v.  Whitney,  9 
Wall.  187,  19  L.  Ed.  668,  without  examin- 
ing all  of  the  cases  on  the  subject,  stated 
that  in  nearly  all  of  them  the  party, 
whose  equitable  right  was  potected,  had 
acquired  a  vested  right  by  action  of  the 
land  officers,  and  payment  and  acceptance 
of  the  price  of  the  land,  which  those  offi- 
cers had  disregarded;  and  that  in  the 
other  cases  the  successful  partv  had  es- 
tablished his  legal  right  of  preference  of 
iMirchase  over  others  under  existing  law. 
The  Yosemite  Valley  Case,  15  Wall.  77, 
88,    21    L.    Ed.    82. 


20.  Purpose  of  statement. — Whitney  v. 
Taylor,  158  U.  S.  85,  95,  39  L.  Ed.  906; 
Johnson  v.  Towsley,  13  Wall.  72,  82,  20 
L.    Ed.    485. 

21.  Time  of  filing. — Lansdale  v.  Daniels, 
100   U.   S.   113,  25   L.   Ed.  587. 

22.  Double  or  second  declaration. — San- 
ford  z:  Sanford,  139  U.  S.  642,  648,  35  L. 
Ed.    290. 

23.  Sanford  v.  Sanford,  139  U.  S.  642, 
648.   35   L.    Ed.   290. 

When  a  party  has  filed  his  declaration 
of  intention  to  claim  the  benefits  of  the 
right  of  pre-emption  for  one  tract  of 
land,  he  shall  not  at  any  future  time  file^ 
a  second  declaration  for  another  tract. 
Baldwin  v.  Stark,  107  U.  S.  463,  466,  27 
L.    Ed.   526. 

"With  the  filing  of  the  first  declaration 
the  applicant  is  limited  to  the  land  desig- 
nated, whether  less  or  different  from  what 
he  supposed  he  could  claim,  or  what  he 
may  subsequently  desire  to  acquire.  The 
prohibition  of  the  statute  is  without  quali- 
fication or  exception,  and  the  rights  of 
the  pre-emptor  must  be  measured  by  it. 
Baldwin  r.  Stark.  107  U.  S.  463,  466,  27 
L.  Ed.  526.  Such  has  been  the  uniform 
ruling  of  the  land  department,  except 
where  a  prior  claim  has  prevented  the 
completion  of  the  orjginal  entry,  or  a 
mistake  in  the  first  declaration  has  oc- 
curred without  the  knowledge  or  any 
fault  of  the  claimant."  Sanford  v.  San- 
ford,   139   U.    S.    642,    648.    35    L.    Ed.    290. 

24.  Act  of  March  3d,  1843. — Johnson  v. 
Towsley,    13   Wall.    72,   20    L-    Ed.    485. 

'"Some  attempt  is  made  to  show  that, 
under  the  decision  of  this  court  in  John- 
son V.  Towsley,  the  objection  to  a  double 
pre-emption  does  not  apply  except  where 
the  land  is  subject  to  entry  by  purchase. 
But  the  court  was  there  speaking  of  the 
effect  of  such  former  filing  of  a  declara- 
tion of  intention  under  the  act  of  1841  on 
the  rights  afterwards  asserted  under  the 
act  of  1843."  Baldwin  v.  Stark,  107  U. 
S.    463,    466,    27    L.    Ed.    526. 

25.  Amendment  of  statement. — Sanford 
V.  Sanford,  139  U.  S.  642,  650,  35  L.  Ed. 
290. 
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ccc.  Thnc  of  Filing. — The  act  of  September  4,  1841,  c.  16,  required  those  who 
liacl  settled  upon  lands  to  file  a  declaratory  statement  within  three  months  from 
the  passage  of  the  act.2«  The  fifth  section  of  that  act  relating  to  lands  not 
proclaimed  for  sale,  does  not  forfeit  the  pre-emptor's  right  absolutely,  when 
lie  has  failed  to  make  his  declaratory  statement  within  three  months,  but  it 
.gives  the  better  right  to  any  one  else  who  has  made  a  settlement,  or  declaratory 
statement  on  the  same  land  before  the  first  settler  has  made  the  requisite  decla- 
Tation.27  Therefore,  a  declaratory  statement  on  such  land  is  valid  if  made  at 
any  time  before  another  party  commences  a  settlement  or  files  a  declaration. ^s 
Subsequent  settlers  were  required  to  file  their  statement  within  thirty  days 
.after  the  date  of  such  settlement.-^ 

ddd.  Excuses  for  Failure  to  File. — The  right  of  one  who  has  actually  occu- 
pied, with  an  intent  to  make  a  homestead  or  pre-emption  entry,  cannot  be  de- 
feated by  the  mere  lack  of  a  place  in  which  to  make  a  record  of  his  intent.-''^ 
But  when  the  original  entryman,  either  because  he  does  not  care  to  perfect 
liis  claim  to  the  land  or  because  he  is  conscious  that  it  is  invalid,  abandons  it, 
and  a  score  of  years  thereafter  some  third  party  comes  in  and  attempts  to 
dispossess  the  grantee  of  congress  of  its  title — apparently  perfect  and  unques- 
tioned during  many  years — he  does  not  come  in  the  attitude  of  an  equitable 
•claimant  to  the  consideration  of  the  court. •"'^ 

eee.  Requisites  and  Sufficiency — Affidavit. — Congress  has  seen  fit  not  to  re- 
quire an  affidavit  to  a  declaratory  statement,  and  has  provided  for  the  filing 
of  such  unsworn  statement  as  the  proper  means  for  an  assertion  on  record 
of  a  claim  under  the  pre-emption  law,  and  that  is  all  that  is  necessary  to  except 
the  land  from  the  scope  of  the  grant.^- 

fff.  Acceptance. — The  acceptance  of  the  declaratory  statement  and  noting  the 
same  on  the  books  of  the  local  land  office  is  the  official  recognition  of  the  pre- 
•emption  claim  ;^^  it  is  prima  facie  evidence  that  they  have  approved  it  as  a  bona 
fide  application.^'* 

26.  Time  of  filing. — Whitney  v.  Taylor, 
i:)8  U.  S.  85,  94,  39  L-  Ed.  906;  Maddox 
:•.   Burnham,  156  U.   S.  544,  39   L.   Ed.  527. 

"And  we  think  that  congress  intended 
to  provide  for  the  protection  of  the  first 
settler  by  giving  him  three  months  to 
make  his  declaration,  and  for  all  other 
-settlers  by  saying  if  this  is  not  done 
■within  three  months  any  one  else  who 
has  settled  on  it  within  that  time,  or  at 
any  time  before  the  first  settler  makes 
his  declaration,  shall  have  the  better 
right.'"  Johnson  v.  Towsley,  13  Wall.  72, 
DO,  20   L.   Ed.  485. 

27.  Johnson  v.  Towsley,  13  Wall.  73, 
■20  L.  Ed.  485;  Whitney  v.  Taylor,  15S  U. 
S.   85,   96,  39  L.    Ed.   906. 

A  notice  of  a  claim  under  the  pre-emp- 
tion laws  if  given  before  the  time  allowed 
by  law,  is  a  nullity,  but  where  it  is  filed 
subsequent  to  the  period  prescribed  by  the 
amendatory  act,  as  in  the  latter  event  it 
is  held  to  be  operative  and  sufficient  un- 
less some  other  person  had  previously 
commenced  a  settlement  and  given  the 
required  notice  of  claim.  Whitney  v. 
Taylor,  158  U.  S.  85,  97,  39  L.  Ed.  900; 
Lansdale  v.  Daniels,  100  U.  S.  113,  117, 
25  L.  Ed.  587;  Johnson  v.  Towsley,  13 
Wall.  72,  91,  20  L.  Ed.  485;  Northern  Pac. 
R.  Co.  V.  De  Laccy,  174  U.  S.  622,  035,  43 
E.    Ed.    1111. 

28.  Johnson  v.  Towsley,  13  Wall  72  20 
L.    Ed.   485. 


29.  Subsequent  settlers. — Northern  Pac. 
R.  Co.  V.  De  Lacey,  174  U.  S.  622,  43  L. 
Ed.    1111. 

30.  Excuses  for  failure  to  file. — Tarpey 
V.  Madsen,  178  U.  S.  215,  219,  44  L.  Ed. 
1042. 

"Where  the  accident  or  omission  is  not 
the  fault  of  the  party  but  of  the  govern- 
ment, or  some  official  of  the  government, 
such  accident  or  omission  cannot  defeat 
the  right  of  the  individual."  Tarpey  v. 
Madsen,  178  U.  S.  215,  219,  44  L  Ed. 
1042. 

"And  in  this  respect  we  must  notice  the 
oft-repeated  declaration  of  this  court,  that 
'the  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands 
with  a  view  of  making  a  home*  thereon.' 
Ard  V.  Brandon,  156  U.  S.  537,  543,  39  L 
Ed.  524;  Northern  Pac.  R.  Co.  v. 
Amacker,  175  U.  S.  564,  567,  44  L.  Ed. 
274."  Tarpey  v.  Madsen,  178  U.  S.  215 
220,    44    T,.    Ed.    1042. 

31.  Abandonment  of  claim.— Tarpey  z' 
Madsen,  178  U.  S.  215,  220,  44  L  Ed 
1042. 

32.  Affidavit.— Whitney  v.  Taylor  158 
U.    S.   85,   90,    39    L.    Kd.   900. 

33.  Acceptance.— Whitncv  v.  Taylor 
158  U.  S.  85,  94,  39  L.  Ed.  900;  Tarpey  v. 
Madsen,  178  U.  S.  215,  225,  44  ]_,.  "Ed. 
1042;  Kansas  Pac.  R.  Co.  v.  Dunmeyer' 
113   U.   vS.   029,  28   L.   Ed.   1122. 

34.  Whitney  v.  Taylor,  158  U.  S.  85  39 
L.    Ed.    900. 
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(dd)  Proof  and  Payment — aaa.  In  General — Necessity  for. — The  statutes  con- 
ferring pre-emption  rights  required  satisfactory  proofs  of  settlement  and  im- 
provement.^^ Under  §  14  of  the  act  of  1841  (5  Stat.  457),  and  the  act  of 
March  3,  1853  (10  Stat.  244),  no  pre-emption  claim  was  of  any  avail  against 
a  purchaser  of  the  land  at  the  public  sales  ordered  by  the  proclamation  of  the 
president,  unless,  before  they  commenced,  the  claimant  had  proved  up  his 
settlement  and  paid  for  the  land.^*^  Although  the  occupation  and  cultivation- 
of  public  lands  with  a  view  to  pre-emption  confers  a  preference  over  others 
in  the  purchase  of  such  lands  by  the  bona  fide  settler,  which  will  enable  him 
to  protect  his  possession  against  other  individuals,  it  does  not  confer  a  vested 
right  as  against  the  United  States  in  the  land  so  occupied.^"  Such  a  vested 
right,  under  the  pre-emption  laws,  is  only  obtained  when  the  purchase  money 
has  been  paid,  and  receipt  from  the  proper  land  officer  given  to  the  purchaser. 
Until  this  has  been  done  it  is  competent  for  congress  to  withdraw  the  land 
from  entry  and  sale,  though  this  may  defeat  the  inchoate  right  of  the  settler.^^ 
A  claim  is  not  an  existing  one,  where  by  the  record  it  appears  that  the  right 
to  make  proof  and  payment  has  expired  under  the  terms  of  the  statute.^^ 


35.  Necessity  for  proof. — Lylle  v.  Ar- 
kansas, 9  How.  314,  13   L.   Ed.  153. 

Fraudulent  and  evasive  affidavit. — Hark- 
ness  V.  Underhill,  1  Black  3lG,  324,  17  U 
Ed.   208. 

36.  Proof  of  claim  and  payment. — 
Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed. 
848.  ^      , 

The  decision  of  the  secretary  ot  the 
interior,  against  a  purchaser  at  the  pub- 
lic sales,  in  favor  of  a  pre-emption  claim- 
ant who  had  failed  to  make  the  required 
proof  and  payment,  was  erroneous,  as  a 
misconception  of  the  law  and  the  equi- 
table title  should  be  decreed  to  belong 
to  the  purchaser.  Moore  v.  Robbins,  96 
U.    S.   530,  24   L.    Ed.   848. 

37.  Effect  of  occupation  and  cultivation. 
— Russian-American  Packing  Co.  v.  United 
States,  199  U.  S.  570,  577,  50  L.  Ed.  314, 
citing  Royal  Packing  Co.  v.  United  States, 
199  U.  S.  579,  50  L.  Ed.  316.  See  Lytle  v. 
Arkansas,  9  How.  314,  13  L.  Ed.  153;  The 
Yosemite  Valley  Case,  15  Wall.  77,  87, 
21   L.   Ed.   82. 

Occupation  and  improvement  of  the 
tracts  desired,  with  a  view  to  pre-emp- 
tion, though  absolutely  essential  for  that 
purpose,  do  not  confer  upon  the  settler 
uuy  right  in  the  land  occupied  as  against 
the  United  States,  which  could  impair  in 
any  respect  the  power  of  congress  to 
withdraw'the  land  from  sale  for  the  uses 
of  the  government,  or  to  dispose  of  the 
same  to  other  parties.  Campbell  v 
Wade,  132  U.  S.  34,  38,  33  L-  Ed.  240;  Fris- 
bie  V.  Whitney,  9  Wall.  187,  19  L.  Ed.  668. 

During  the  preliminary  period  an  en- 
tryman  has  no  vested  right  to  the  land; 
but  he  did  acquire  the  right  of  prefer- 
ence in  the  purchase.  That  is  to  say,  if 
he  made  the  necessary  settlement  and  im- 
provement, and  the  necessary  declaration 
in  writing,  no  other  person  could  buy  the 
land  until  the  period  elapsed  which  the 
law  gave  him  to  pay  the  purchase  money. 
The  Yosemite  Valley  Case,  15  Wall.  77, 
21  L.  Ed.  82;  Atherton  v.  Fowler,  96  U. 
S.   513,   518,  24  L.    Ed.   732. 


No  selection  of  lands  under  a  subse- 
quent act  of  congress  could  impair  the 
right  of  a  pre-emptioner,  thus  acquired. 
Lytle  V.  Arkansas,  9  How.  314,  13  L.  Ed> 
153. 

38.  Russian-American  Packing  Co.  v. 
United  States,  199  U.  S.  570,  578,  50  L- 
Ed.  314,  citing  Royal  Packing  Co.  v. 
United  States,  199  U.  S.  579,  50  L.  Ed. 
316.  See  Frisbie  v.  Whitney,  9  Wall.  187, 
19  L.  Ed.  668;  The  Yosemite  Valley  Case,. 
15  Wall.  77,  87,  21  L-  Ed.  82;  Levi  v. 
Thompson,  4  How.   17,  11  L.   Ed.  856. 

Under  the  pre-emption  laws,  a  peti- 
tioner by  §§  12  and  13  of  act  of  March 
3,  1891,  relating  to  Alaska,  does  not  ac- 
quire a  vested  right  by  merely  procuring 
a  survey  of  the  lands  he  wishes  to  pur- 
chase; such  vested  right  is  only  obtained 
when  the  purchase  money  has  been  paid, 
and  receipt  from  the  proper  land  otticer 
given  to  the  purchaser,  and  until  this  has 
been  done  it  is  competent  for  congress  to 
withdraw  the  land  from  entry  and  sale, 
though  this  may  defeat  the  inchoate  right 
of  a  settler.  Russian-American  Packing 
Co.  V.  United  States,  199  U.  S.  570,  577, 
50  L.  Ed.  314,  cited  in  Royal  Packing  Co. 
V.  United  States,  199  U.  S.  579,  50  L.  Ed. 
316. 

39.  Expiration  of  right. — Northern  Pac. 
R.  Co.  V.  De  Laccy,  174  U.  S.  622,  635,  4:i 
L.    Ed.   1111. 

The  case  of  Johnson  v.  Towsley,  lii 
Wall.  72,  90,  20  L.  Ed.  485,  does  not  hold 
that  after  the  declaration  has  been  filed 
and  the  time  in  w-hich  to  prove  up  and 
make  payment  upon  his  claim  has  wholly 
expired,  the  claim  nevertheless  still  ex- 
ists in  sufficient  force  to  prevent  the  trans- 
fer of  title  under  the  act  of  congress, 
simply  because  the  officer  of  the  land  of- 
fice has  failed  to  perform  a  mere  minis- 
terial duty  by  canceling  of  record  a  claim 
which  has  really  ceased  to  exist  by  opera- 
tion of  law.  Northern  Pac.  R.  Co.  v. 
De  Lacey,  174  U.  S.  622,  635,  43  L.  Ed. 
1111. 
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bbb.  Oath  of  Pre-Biiiptor — (aaa)  In  General. — For  the  oath  of  pre-emption, 
•as  required  by  the  acts  of  congress,  as  a  condition  precedent  to  the  issuance 
of  a  patent  for  the  land  which  he  claims,  see  note  below.'*'^ 

(bbb)  Before  Whom  Taken. — The  oath  of  the  pre-emptor,  which  is  part  of 
the  proof  required  by  law,  may  be  taken  before  either  the  register  or  receiver.'*^ 

ccc.  Jurisdiction  and  Decision  in  Pre-Eniption  Cases — (aaa)  In  General. — 
Although  there  is  no  direct  appeal  from  a  decision  of  the  register  and  receiver 
as  to  the  sufficiency  of  the  proof  of  facts  upon  which  a  pre-emptive  right  is 
founded,  yet  there  are  ways  in  which  the  commission  of  the  general  land  office 
•exercises   a   supervisory  power   over   his   acts.'*- 

(bbb)  Effect  of  Refusal  to  Receive  Proofs. — -Where  a  party  has  settled  upon 
public  land  with  a  view  to  acquire  a  right  of  pre-emption,  the  land  being  open 
"to  settlement,  his  right  thus  initiated  is  not  prejudiced  by  a  refusal  of  the  local 
land  officers  to  receive  his  proofs  of  settlement,  upon  an  erroneous  opinion  that 
the  land  is  reserved  from  sale.'*^  And  the  same  is  true  where  the  land  depart- 
ment refused  to  allow  the  party  to  file  his  declaratory  statement  because  of 
some  rule  of  its  own  establishment,  if  he  had  a  right  to  make  pre-emption  of 
the  land  otherwise  valid.'^'* 

ddd.  Time  of  Proof  and  Payment. — The  statutes  are  somewhat  general  in 
their  provisions  as  to  the  time  of  payment  of  the  purchase  price  of  the  lands, 
merely  providing  that  the  entries  desired  may  be  made  upon  satisfactory  proof 
being  made  to  the  register  and  receiver  and  "upon  paying  to  the  United  States 
the  minimum  price  of  such  land."^^  The  pre-emption  of  land  did  not  require 
or  admit  of  payment  at  the  time  the  right  of  pre-emption  was  exercised.  The 
land  might  not  have  been  surveyed,  and  then  it  could  not  be  identified  or  de- 
scribed so  as  to  cause  a  patent  to  issue  on  it.  The  law  also  intended  to  give 
the  settler  time  to  build  a  house,  break  up  the  ground,  and  make  a  settlement 
first  and  payment  afterwards."*^  The  act  of  1870,  July  14,  gives  a  claimant 
of  a  pre-emption  right  eighteen  months  from  the  time  limited  for  his  declaratory 
statement  to  make  proof  and  payment.'*'^     By  the  act  of   1871.  twelve  months 


40.  Oath  of  pre-emptor. — See  Udell  v. 
Davidson,  7  How.  769.  13  L.  Ed.  907; 
Hyde  v.  Bishop  Iron  Co.,  177  U.  S.  281, 
^•89,  44  h.  Ed.  771;  Warren  v.  Van  Brunt, 
19   Wall.   646,   654,   22    L.    Ed.    219. 

41.  Before  whom  taken. — Lytic  v.  Ar- 
kansas, 9  How.  314,  13  L.  Ed.  153;  Pot- 
ter V.  United  States,  107  U.  S.  126,  129,  27 
L.   Ed.   330. 

The  register  and  receiver  are  nowhere 
required  to  meet  and  jointly  consider  the 
sufficiency  of  the  proof  offered.  If  both 
are  satisfied,  that  is  all  the  law  requires. 
Potter  V.  United  States,  107  U.  S.  126, 
129,    27    L.    Eel.    330. 

42.  Jurisdiction  and  decision  in  pre- 
emption cases. — Barnard  v.  Ashley,  18 
How.  43,  44,  15  L.  Ed.  285.  See  post, 
"Before  Patent  Issued,"  II,  B,  4,  h,  (l),  fa). 

43.  Effect  of  refusal  to  receive  proofs. 
— Shepley  v.  Cowan,  91  U.  S.  3:'.0,  23  L. 
Ed.    424. 

44.  Where  the  land  department  refuses 
to  permit  a  party  to  file  his  declaratory 
statenient  because  of  a  rule  of  its  own 
establishment  forbidding  the  filing  of  a 
declaratory  statement,  based  upon  an  al- 
leged right,  having  its  origin  subsequent 
to  the  commencement  of  a  contest  be- 
tween other  parties  to  the  same  land,  if 
he  had  a  right  to  make  pre-emption  of 
tbis  Inncl.  otberwisp  valid,  the  existence 
of  the  rule  or  its  enforcement  against  him, 


would  not  operate  to  defeat  his  rights. 
Quinn  v.  Chapman,  111  U.  S.  445,  447,  28 
L.    Ed.    476. 

45.  Time  for  proof  and  payment. — 
Smith  V.  United  States,  170  U.  S.  372,  377, 
42   L.   Ed.   1074. 

The  statutes  do  not  provide  that  the  en- 
tryman  shall  not  pay  the  money  before 
the  final  decision  is  made  determining  the 
sufficiency  of  his  proofs,  but  they  simply 
provide  that  when  the  register  and  re- 
ceiver are  so  satisfied  and  upon  payment 
of  the  money,  entry  may  be  made.  The 
matter  of  the  time  of  payment,  so  long  as 
it  is  made  before  the  entry,  is  thus  left 
for  regulation  by  the  department  having 
the  matter  in  charge.  Such  regulations 
arc  made  under  §  161,  Rev.  Stat.,  per- 
mitting each  head  of  a  department  to 
prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his  de- 
partment and  the  conduct  of  its  officers 
and  clerks.  Smith  v.  United  States,  170 
I  J.    S.    372,   377.   42    E.    Ed.    1074. 

46.  Atherton  v.  Fowler,  96  U.  S.  513, 
517,  24  L.  Ed.  732:  Buxton  v.  Traver,  130 
U.   S.   232.  236,   32   L.    Ed.   920. 

47.  Act  of  July  14,  1870. — Where  one  nn 
January  18,  1871,  settled  upon  an  even- 
numbered  section  of  land  as  a  pre-emptor, 
the  land  at  that  date  not  subject  to  pri- 
vate entry,  having  been  withdrawn  by  the 
land  department  as  within  the  grant  made 
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more  were  added  and  since  that  time  all  claimants  of  pre-emption  rights  lose 
those  rights  by  operation  of  law,  vmless  within  thirty  months  after  the  dale 
prescribed  for  filing  their  declaratory  notices,  they  make  proper  proof  and  pay- 
ment  for  the   lands   claimed.^^ 

eee.  Operation  and  Effect. — When  payment  is  made,  the  other  prerequisite> 
having  been  complied  with,  the  settler  is  then  entitled  to  a  certificate  of  entry 
from  the  local  land  ofiice  and  ultimately  to  a  patent.-* ^  Where  the  proper  of- 
ficer received  payment  as  the  agent  of  the  government,  it  becomes  the  duty  of 
the  government  to  issue  the  patent  upon  the  acceptance  of  the  proofs  and  finat 
receipt,  and  the  fact  that  its  agent  had  not  paid  the  money  over  to  it  would  con- 
stitute no  defense  to  its  obligation  to  issue  the  patent  when  the  proofs  were 
found   satis  factory. ■''" 

(ee)  Death  of  Prc-Eniptor. — Section  2267  of  the  Revised  Statutes  was  in- 
tended to  secure  to  the  heirs  of  the  deceased  pre-emptor  a  claim  to  the  benefit 
of  the  pre-emption  lands,  which  he  had  initiated,  but  not  completed  before  his 
death,  "by  filing  in  due  time  all  the  papers  essential  to  the  establishment  of  the 
same."  and  does  not  give  to  heirs  of  a  deceased  occupant  of  unsurveyed  public 
land  who  did  notliing  during  his  life  beyond  occupation  and  improvement,  the 
same  rights   as  above. '•^ 


to  the  Burlington  and  Missouri  River 
Railroad  Company,  though  it  had  been  by 
proclamation  offered  at  public  sale  prior 
to  the  act  making  said  grant,  he  was  en- 
titled under  the  act  of  July  14,  1870  to 
eighteen  months  from  the  time  limited 
for  his  declaratory  statement  to  make 
payment  and  proof.  Morrison  v.  Stal- 
naker,  104  U.  S.  213,  214,  215,  26  L.  Ed. 
741. 

48.  Act  of  1871.— Northern  Pac.  R.  Co. 
V.  De  Lacey,  174  U.  S.  622,  43  L.  Ed. 
1111. 

49.  Operation  and  effect. — Russian- 
American  Packing  Co.  v.  United  States, 
199  U.  S.  570,  578,  50  L.  Ed.  314,  citing 
Royal  Packing  Co.  v.  United  States,  199 
U.  S.  579,  50  L.  Ed.  316;  The  Yosemite 
Valley  Case,  15  Wall.  77.  87.  21  L.  Ed. 
82;  Campbell  v.  Wade,  132  U.  S.  34,  38, 
33  L.  Ed.  240;  Shiver  v.  United  States, 
159  U.  S.  491.  40  L.  Ed.  231.  See  post, 
"Patent  Certificates  and  Receipts  of  Pur- 
chase," II,  B,  3,  d,  (3);  "Patent,"  II,  B, 
3,   d,    C4),    (a). 

50.  Smith  V.  United  States,  170  U.  S. 
372,   832.  42   L.   Ed.   1074. 

51.  Death  of  pre-emptor. — Buxton  v. 
Traver,  130  U.  S.  232,  236,  237,  32  L.  Ed. 
920. 

Where  the  occupant  of  public  land  did 
nothing  during  his  life  beyond  its  occupa- 
tion and  improvement,  there  was  nothing 
to  initiate  a  title  to  him,  or  right  of  pre- 
emption created  by  him;  and  of  course 
nothing  was  left  by  the  deceased  to  be 
completed  by  his  heirs,  and  hence  there 
was  no  denial  of  any  rights  to  them  un- 
der the  Revised  Statutes.  §  2269.  Buxton 
T'.  Traver,  130  U.  S.  232.  236,  237,  3".:  L. 
Ed.   920. 

Under  §  2269  of  the  Kansas  statutes 
which  provides:  "Where  a  party  entitled 
to  claim  the  benefits  of  the  pre-emption 
law  dies  before  consummating  his  claim 
by    filing    in  due  time  all  the    papers    essen- 


tial to  the  establishment  of  the  same,  it 
shall  be  competent  for  the  executor  or 
administrator  of  the  estate  of  such  party, 
or  one  of  the  heirs,  to  file  the  necessary 
papers  to  complete  the  same;  but  the  en- 
try in  such  cases  shall  be  made  in  favor 
of  the  heirs  of  the  deceased  pre-emptor,. 
and  a  patent  thereon  shall  cause  the  title 
to  enure  to  such  heirs,  as  if  their  names 
had  been  specially  mentioned."  It  was 
held  that  T.  intended  to  acquire  the  title 
and  had  complied,  or  was  proceeding  X.o 
comply  in  good  faith,  with  the  require- 
ments of  the  law  to  perfect  his  right  to 
it,  and  by  the  above  statute  that  right 
could  be  perfected  after  his  death  for  the 
benefit  of  those  who  would  have  been 
entitled  if  his  death  had  occurred  after 
patent  instead  of  before.  Hutchinson  In- 
vestment Co.  V.  Caldwell,  152  U.  S.  65,  3S 
L.    Ed.   356. 

In  a  state  whose  laws  allow  illegitimate 
children  to  inherit  from  the  father  when , 
they  had  been  recognized  by  him  in  his 
lifetime,  such  children  are  heirs  within 
the  meaning  of  §  2269  of  the  statutes 
above  mentioned.  And  the  court  said: 
"But  it  is  contended  that  the  word  'heirs'' 
was  used  in  its  common-law  sense,  and 
it  is  true  that  technical  legal  terms  are 
usually  taken,  in  the  absence  of  a  counter- 
vailing intent,  in  their  established  com- 
mon-law signification,  but  that  considera- 
tion has  no  controlling  weight  in  the  con- 
struction of  this  statute.  Undoubtedly  the 
word  'heirs'  was  used  as  meaning,  as  at 
common  law,  those  capable  of  inheriting, 
but  it  docs  not  follow  that  the  question 
as  to  who  possessed  that  capability  was 
thereby  designed  to  be  determined  other- 
wise than  by  the  law  of  the  state  which 
was  both  the  situs  of  the  land  and  the 
domicil  of  the  owner."  Hutchinson  In- 
vestment Co.  V.  Caldwell.  152  U.  S.  65.  68.. 
38  Iv.  Ed.  356.  See  tl->e  title  HEIR. 
HEIRS  AND  THE  LIKE,  vol.  6,  p.  69^: 
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gg.  Abandonment  or  Relinquishment  and  Forfeiture — (aa)  Abandonment^, 
or  Relinquishment. — When  one  has  made  a  homestead  or  pre-emption  entry  he 
may  file  in  the  land  office  a  rehnquishment  of  all  rights  obtained  thereby,  and 
if  he  does  so  the  land  becomes  open  to  entry  by  another.f'^  All  parties  claimino- 
preferences  of  entry  throughout  the  public  domain,  who  fail  to  prove  up  thei'r 
claims  before  the  register  and  receiver  as  provided  by  law,  and  permit  the  land 
to  be  sold  at  the  public  sales  or  otherwise  disposed,  abandon  their  preferences 
and  allow  them  to  be  forfeited — even  conceding  their  original  validity.^s  The 
relinquishment  operates  only  against  the  party  making  the  relinquishment  and 
does  not  desVoy  any  adverse  rights  of  which  there  is  in  the  land  office  an  ex- 
isting record/'^ 

(bb)  Forfeiture. — The  Revised  Statutes,  §  2262,  requiring  a  pre-emption  ap- 
plicant to  make  affidavit  to  certain  facts,  provides  that  "if  any  person  takino- 
such  oath  swears  falsely  in  the  premises,  he  shall  forfeit  the  money  which  he 
may  have  paid  for  such  land,  and  all  right  and  title  to  the  same."'^^ 


52.  Abandonment    or    relinquishment. — 

McCIunsr  r.   Penny,   189  U.   S.   143,   147,  47 
L.    Ed.    751. 

53.  What  constitutes  abandonment. — 
Morehouse  v.  Phelps,  21  How.  294,  303, 
16   L.   Ed.    140. 

Where  there  has  been  no  proof  and 
no  payment  within  the  time  prescribed  by 
the  law,  it  will  appear  npon  the  record, 
and  that  both  the  right  of  the  claimant 
and  the  claim  itself  has  expired.  North- 
ern Pac.  R.  Co.  V.  De  Lacey,  174  U.  S. 
622,   43    t,.   Ed.    1111. 

On  October  5,  1868,  and  prior  to  the 
filing  of  the  map  of  general  route  of  a 
railway,  there  was,  as  appeared  from  an 
agreed  statement,  a  pre-emption  declara- 
tory statement  made  by  one  S.  In  1869 
he  settled  upon  the  tract,  built  a  house 
and  resided  in  it,  but  in  the  fall  of  that 
year  abandoned  the  land,  and  never  re- 
turned. On  October  14,  1872,  S.  filed  an 
amended  pre-emption  declaratory  state- 
ment wholly  excluding  the  land  in  con- 
troversy and  substituting  other  land. 
Whatever  right  S.  may  have  acquired  by 
his  original  declaratory  statement  was 
clearly  lost  by  his  amended  declaratory 
statement.  Indeed,  it  had  undoubtedly 
lapsed  long  before.  Northern  Pac.  R. 
Co.  V.  Ama^:ker,  175  U.  S.  564,  568,  44  L. 
Ed.  274;  Northern  Pac.  R.  Co.  v.  De 
Lacey,   174   U.    S.   622,   43   L.    Ed.    1111. 

Under  the  act  of  September  4,  1S41, 
which  provided  that  "no  person  shall  be 
entitled  to  more  than  one  pre-emptive 
right  by  virtue  of  this  act."  one  who  made 
a  pre-emption  entry  of  the  northeast 
quarter  of  the  quarter  section  on  wliich 
he  settles  and  as  to  which  he  files  his 
declaratory  statement,  he,  in  law,  aban- 
dons his  settlement  on  the  other  three- 
quarters  of  the  quarter  section  for  the 
purposes  of  pre-emption  and  surrendered 
all  the  pre-emption  rights  he  ever  had  in 
them.  Nix  ?-.  Allen,  112  U.  S.  129,  136, 
28   L.    Ed.    675. 

54.  Effect — Whose  rights  affected. — 
McClung  7'.  Penny,  189  U.  S.  143,  147,  47 
L.    Ed.    751. 

If   there    has    been    no   contest    and    the 


land  records  are  free  from  any  other  claim 
than  that  which  is  relinquished,  the 
second  entryman  may  perfect  a  title.  But 
It  the  records  of  the  land  office  show  that 
there  has  been  a  contest,  and  the  success- 
ful contestant  makes  a  relinquishment  a 
third  party  entering  the  land  is  charged 
with  notice  of  the  equitable  rights  of  'the 
unsuccessful  contestant;  and  if,  as  a  mat- 
ter of  law,  those  rights  are  entitled  to 
protection,  they  can  be  enforced  when- 
ever the  legal  title  has  passed  from  the 
government.  McCIung  v.  Penny  18& 
U.    S.    143,    147,   47   L.    Ed.    751. 

"The  plaintiff,  although  possession  be 
obtained  by  him  through  this  forcible  en- 
try and  detainer  action,  cannot,  by  there- 
after relinquishing  his  entry,  and  per- 
mitting some  one  else  to  make  an  entry, 
destroy  the  equitable  rights,  if  any,  which 
defendant  possesses.  Hence,  as  a  relin- 
quishment will  not  deprive  the  defendant 
of  her  equitable  rights,  and  simply  sub- 
stitutes one  party  for  another  in  any  legal 
proceedings  which  she  may  hereafter  m- 
stitute  to  assert  those  rights,  it  is  clear 
that  it  cannot  have  any  such  value  as  is 
ascribed  to  it  in  these  affidavits."  Mc- 
Clung 7'.  Penny.  189  U.  vS.  143  147  47  L 
Ed.    751.  ,         ,  ^. 

55.  Forfeiture— False  swearing, — Hyde 
V.  Bishop  Iron  Co..  177  U  S.  281  289  44 
L.    Ed.    771.  '  ' 

Effect   of   contract  to   divide   claim. If, 

in  a  single  application  to  enter  160  acres 
of  land,  the  applicant  is  guilty  of  any  vio- 
lation of  U.  S.  Rev.  Stat.,  §  2262.  by  rea- 
son of  a  contract  with  another  by  which 
contract  one-half  of  said  land  is  to  bo 
divided  with  such  other,  such  violation 
vitiates  the  proceeding  in  toto,  and  not 
merely  as  to  the  part  of  the  land  to  be 
so  divided.  Hyde  7'.  Bishop  Iron  Co  177 
US.  281,  44   L.   Ed.  771. 

"It  would  be  a  gross  perversion  of  the 
spirit  of  this  statute  to  permit  a  party 
who  has  made  a  single  anplication  to  en- 
ter a  tract  of  land,  to  ignore  its  unity 
after  it  has  been  proved  that  he  has  made 
a  contract  in  defiance  of  th^  cfntute  in- 
reference  to  half  the  land,  and  have  it  di- 
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hh.  RifjJit  and  Title. — In  General. — The  claim  of  a  pre-emption  until  sanc- 
tioned by  law,  has  no  existence  as  a  substantive  right,  but  when  covered  by  the 
law,  it  becomes  a  legal  right,  subject  to  be  defeated  only  by  a  failure  to  perform 
the  conditions  annexed  to  it.  It  is  founded  in  an  enlightened  public  policy, 
rendered  necessary  by  the  enterprise  of  our  citizens. ^^ 

Right  and  Title  Acquired  by  Mere  Settlement  and  Occupancy.^*''' 
— Whenever  the  local  land  otificers  approve  the  evidences  of  settlement 
and  improvement  and  receive  the  cash  price  they  issue  a  receiver's  re- 
ceipt. Thereby  a  contract  is  entered  into  between  the  United  States  and  the 
pre-emptor,  and  that  contract  is  known  as  an  entry.  It  may  be,  like  other  con- 
tracts, voidable;  and  is  voidable  if  fraudulently  and  unlawfully  made.^'^  The 
etfect  of  the  entry  is  to  segregate  the  land  entered  from  the  public  domain,  and 
while  subject  to  such  entry  it  cannot  be  appropriated  to  any  other  person,  or 
for  any  other  purposes.  It  would  not  pass  under  a  land  grant,  no  matter  how 
irregular  or  fraudulent  the  entry.^^  The  holder  of  a  register's  certificate  of  the 
purchase  of  a  lot  in  a  certain  town,  lawfully  acquired,  and  issued  by  the  regis- 
ter under  the  pre-emption  laws,  has  such  an  equitable  estate  in  the  lot,  before 
the  issuing  of  a  patent,  as  will  subject  the  lot  to  sale  under  execution,  under  the 
statute  of  lowa."^  After  a  person  has  complied  with  all  the  requisitions  of  the 
law  granting  pre-emption  rights,  he  has  such  a  vested  interest  as  will  prevent 
any  disposition  by  congress  and  will  entitle  him  to  a  patent. ^^ 

Cancellation  of  Entry. — When  by  due  proceedings  in  the  proper  tribunai 
the  entry  is  set  aside  and  canceled,  the  contract  is  also  terminated.     The  void- 


^•ided  into  two  separate  and  independent 
Eipplications,  and  then  his  application  sus- 
tained and  his  title  confirmed  as  to  that 
part  of  the  land  in  respect  to  which  he 
had  made  no  contract.  Such  a  construc- 
tion would  enable  an  applicant,  without 
any  risk,  to  speculate  on  the  chances  of 
escaping  detection  in  his  effort  to  violate 
the  statute  and  thwart  the  purposes  of 
congress  in  the  disposal  of  public  lands." 
Hyde  v.  Bishop  Iron  Co.,  177  U.  S.  281, 
S'^O.    44    L.    Ed.   771. 

56.  Right  and  title. — Moss  t'.  Dowman, 
]T6  U.  S.  413,  418,  44  L.  Ed.  .526;  Lytle  v. 
Arkansas,  9  How.  314,  333,  13  L.   Ed.  153. 

56a.  See  ante,  "In  General,"  II,  B,  3,  d,  (2), 
(d),  ff,  (cc).  aaa;  post,  "Assignment  or 
Alienation,"  TI.  B,  3,  d,  (2),  (d^  ii;  "Prior 
to  Issuance  of  Patent,"  II,  B,  3,  d,  (5),  (c). 

57.  The  entry — Operation  and  effect. — 
Parsons  v.  Venzke,  164  U.  S.  89,  92,  41 
E.   Ed.   360. 

58.  Parsons  v.  Venzke,  164  U.  S.  89, 
n\  41  L.  Ed.  360.  See  post,  "Patent  Cer- 
tificate or  Receipts  of  Purchase,"  II,  B,  3, 
d.    (3). 

59.  Certificate  of  purchase. — Levi  v. 
Thompson,   4    How.    17,    11    L.    Ed.    856. 

60.  Effect  of  compliance  with  condi- 
tions.— John  Fitzgerald  had  been  ap- 
pointed, in  1833,  inspector  of  the  cus- 
toms for  the  district  of  Mississippi;  and 
by  the  collector  at  New  Orleans,  he  had 
been  employed  as  boarding  officer  at  the 
southwest  pass  on  the  Mississippi  River, 
and  went  into  possession  of  a  tract  of 
land  which  had  been  occupied  by  a  former 
boarding  officer  in  the  service  of  the 
United  States.  The  collector  was  not  in- 
structed   by    the    treasury    department     to 


place  the  boarding  officer  on  that  or  any 
other  tract  of  land;  nor  was  he  bound  to 
reside  there;  the  United  States  had  pro- 
vided no  accommodations  for  the  board- 
ing officer;  the  collector  had  never,  be- 
fore possession  was  so  taken,  requested 
that  the  land  should  be  reserved  for  the 
use  of  the  boarding  officer,  or  of  the  cus- 
tom house  at  New  Orleans.  John  Fitz- 
gerald, on  the  18th  June,  1836,  entered 
the  tract  of  land  with  the  register  of  the 
land  office  in  New  Orleans,  and  he  and 
Hipolite  Fitzgerald,  his  wife,  expended 
their  own  money  on  the  improvement  of 
the  tract,  and  complied  with  all  the  req- 
uisitions of  the  laws  of  the  United 
States  granting  pre-emption  rights;  proof 
was  made,  before  the  register  of  the  land 
office,  of  the  possession  and  cultivation  of 
the  tract  of  land  in  1833;  and  the  pur- 
chase money  was  paid  to  the  United 
States.  The  acting  commissioner  of  the 
land  office,  on  the  3d  of  November,  1836, 
wrote  to  the  register  of  the  land  office 
at  New  Orleans,  stating  that  the  secre- 
tary of  the  treasury  had  directed  that  the 
land  should  be  reserved  from  sale,  for  the 
us-e  of  the  custom  house  at  New  Orleans, 
and  requesting  that  it  should  be  marked 
as  reserved  from  sale,  on  the  plats  of 
land  in  his  office.  The  circuit  court  of 
Louisiana  dismissed  the  petition  which 
had  been  presented  by  the  United  States, 
claiming  this  land,  and  decreed  that  John 
and  Hipolite  Fitzgerald  should  be  quieted 
in  the  possession  of  the  land;  and  on 
appeal  to  the  supreme  court,  the  decision 
of  the  circuit  court  was  affirmed.  United 
States  v.  Fitzgerald,  ]5  Pet.  407.  10  L. 
Ed.  785;  Carroll  v.  Safiford,  3  How.  441, 
11    L.    Ed.    671. 
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able  contract  has  been  avoided.  There  is  no  longer  a  contract,  no  longer  an 
■entry,  and  the  land  is  as  free  for  disposal  by  the  land  department  as  though 
no  entry  had  ever  been  attempted. ^^ 

ii.  Assignment  or  Alienation — (aa)  Assignability  and  Rights  of  Parties. — 
In  May,  1830,  congress  passed  an  act  (4  Stat,  at  L,.,  420)  which  gave  the  right 
of  pre-emption  to  settlers  on  the  public  lands,  but  made  null  and  void  all  as- 
signments and  transfers  of  the  right  of  pre-emption  prior  to  the  issuance  of 
patents.  This  act  was  to  remain  in  force  for  one  year.^^  'j'j^g  prohibition 
against  the  sale  of  pre-emptive  rights  does  not  forbid  the  sale  of  the  land  after 
the  entry  is  effected,  that  is,  after  the  right  to  a  patent  had  become  vested,  but 
it  does  apply  to  all  prior  transfers,  otherwise  the  policy  of  preventing  specula- 
tion through  the  instrumentality  of  temporary  settlers  would  be  defeated.^ ^  'pj^g 
right  to  pre-empt  land  acquired  by  settling  upon  and  improving  it,  is  a  valuable 
right,  and  independent  of  the  legislation  of  congress  it  is  assignable."^"*     It  has 


61.  Cancellation  of  entry. — Parsons  v. 
Venzke,  164  U.   S.  89,  92,  41   L.   Ed.   360. 

62.  Assignability  and  rights  of  parties. 

— Marks   v.    Dickson,   20   How.   501,    15    L. 
Ed.    1002. 

In  January,  1832,  another  act  was 
passed  (4  Stat,  at  h.,  496),  supplementary 
to  the  former,  allowing  certificates  of  pur- 
chase to  be  transferred,  and  patents  to  be 
issued  in  the  name  of  the  assignee.  In 
June,  1834,  another  act  was  passed  (4 
Stat,  at  L.,  678),  reviving  the  act  of  1830. 
The  true  construction  of  this  act  of  1834 
is  not  that  it  restored  the  prohibitory 
clause  of  1830,  but  that  it  revived  the 
supplement,  together  with  the  original 
act;  and  that,  consequently,  an  assign- 
ment was  good  and  legal  before  a  patent 
was  issiied.  But  it  was  necessary  to  en- 
ter the  land  at  the  office,  before  the  right 
of  assignment  accrued;  and,  therefore,  as- 
signments made  before  such  entry  were 
assignments  of  floats,  and  void.  Marks 
V.   Dickson,   20   How.    501,   15    L.    Ed.   1002. 

63.  Sa'le  after  entry  affected.— Quinby 
V.  Conlan,  104  U.  S.  420,  422,  26  L.  Ed. 
800;  Myers  v.  Croft,  13  Wall.  291,  20  L. 
Ed.  562.  See  Morehouse  v.  Phelps,  21 
How.   294,    305,    16    L.    Ed.    140. 

Where  it  was  contended  on  behalf  of 
the  plaintiff,  that  the  deed  was  inopera- 
tive, because  it  was  forbidden  by  the  12th 
section  of  the  act  of  congress  of  Sep- 
tember 4th,  1841,  which  granted  pre-emp- 
tion rights,  and  enacted  that  any  grant 
or  conveyance  made  before  the  entry  of 
the  land  shall  be  null  and  void,  except 
in  the  hands  of  bona  fide  purchasers  for 
a  valuable  consideration,  it  was  said,  that 
neither  that  act  nor  the  acts  of  May  29th, 
1830,  and  January  23d,  1832,  have  any  ap- 
plication as  they  relate  to  pre-emptive 
rights  conferred  upon  actual  settlers. 
"The  plaintiff  did  not  enter  the  land  in 
dispute  under  either  of  these,  and  no  act 
of  congress  deprived  him  of  the  power  to 
sell  and  convey  after  he  had  made  an 
entry  and  paid  all  the  purchase  money, 
though  before  he  had  received  his  pat- 
ent." Irvine  v.  Irvine,  9  Wall.  617,  626, 
19  L.  Ed.   800. 

Under  the  12th  section  of  the  act  of 
10  U  S  Enc— 7 


September,  1841,  "to  appropriate  the  pro- 
ceeds of  the  sales  of  public  lands  and  to 
grant  pre-emption  rights" — which  section, 
after  prescribing  the  manner  in  which  the 
proof  of  settlement  and  improvements 
shall  be  made  before  the  land  is  entered, 
has  a  provision  that  "all  assignments  and 
transfers  of  the  rights  hereby  secured, 
prior  to  the  issuing  of  the  patent,  shall 
be  null  and  void" — a  pre-emptor  who  has 
entered  the  land,  and  who,  at  the  time, 
is  the  owner  in  good  faith,  and  has  done 
nothing  inconsistent  with  the  provisions 
of  the  law  on  the  subject,  may  sell  even 
though  he  has  not  yet  obtained  a  patent. 
The  disability  extends  only  to  the  assign- 
ment of  the  pre-emption  right.  Myers  v. 
Croft,  13  Wall.   291,  20   L.   Ed.   562. 

64.  Myers  v.  Croft,  13  Wall.  291,  296, 
20  h.  Ed.  562;  Thredgill  v.  Pintard,  12 
How.  24,  13  L.  Ed.  877;  Beley  v. 
Naphtaly,  169  U.  S.  353,  363,  42  L.  Ed. 
775;  Hussey  v.  Smith,  99  U.  S.  20,  22, 
25    L.   Ed.    314. 

Unless  forbidden  by  some  positive  law, 
contracts  made  by  actual  settlers  on  the 
public  lands  concerning  their  possessory 
rights,  and  concerning  the  title  to  be  ac- 
quired in  future  from  the  United  States, 
are  valid  as  between  the  parties  to  the 
contract,  though  there  be  at  the  time  no 
act  of  congress  by  which  the  title  may 
be  acquired,  and  though  the  government 
is  under  no  obligation  to  either  of  the 
parties  in  regard  to  the  title.  Lamb  v. 
Davenport,   18  Wall.  307,  21   L.   Ed.  759. 

"The  right  of  the  United  States  to  dis- 
pose of  her  own  property  is  undisputed, 
and  to  make  rules  by  which  the  lands  of 
the  government  may  be  sold  or  given 
away  is  acknowledged;  but,  subject  to 
these  well-known  principles,  parties  in 
possession  of  the  soil  might  make  valid 
contracts,  even  concerning  the  title,  pred- 
icated upon  the  hypothesis  that  they 
rnight  thereafter  lawfully  acquire  the 
title,  except  in  cases  where  congress  had 
imposed  restrictions  on  such  contracts." 
Sp.Trrow  7J.  Strong,  3  Wall.  97,  IS  L.  Ed. 
49;  Myers  v.  Croft,  13  Wall.  291,  20  L. 
Ed.  562;  Davenport  v.  Lamb,  13  Wall.  418, 
20    L.    Ed.    655;    Thredgill    v.    Pintard,    12 
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been  held  that  possessory  rights  founded  upon  mere  occupation  and  improve- 
ments upon  government  land,  though  invalid  as  against  the  government,  may 
be  made  the  subject  of  barter  and  sale,  and  may  be  treated  under  the  laws  of  the 
state   and   territory   as   having  all   the   attributes  of   property. *55 

A  power  executed  before  the  location  was  sufficient  to  justify  an  assign- 
ment made  after  the  location,  there  being  a  tacit  affirmance  of  the  power,  when  it 
might  have  been  set  aside.*^*^^ 

Fraud — What  Constitutes. — Where  the  holder  of  a  pre-emption  right  to 
town  lots  sold  them  to  another  person,  the  facts,  that  the  vendor  had  received 
certificates  of  his  right,  although  the  land  officers  were  not  satisfied  with  their 
sufficiency,  and  that  the  vendor  acted  as  the  undisputed  owner,  were  sufficient 
to  negative  the  charge  of  fraud  in  his  representing  his  title  to  be  good.*^'^  The 
relinquishment,  by  the  vendor,  of  his  title  to  the  United  States,  with  a  view  to  a 
public  sale  and  completion  of  his  title,  was  not  fraudulent  towards  the  vendee, 
if  it  was  the  purpose  of  the  vendor  to  enable  himself  to  convey  a  perfect  title 
to  his  vendee. '^^^ 

Vendor's   Lien. — Where  a  settler  upon  the  public  lands  had  a  pre-emption 
right  to  them  and  sold  them  to  a  person  who  again  sold  them  to  a  third  party, 
the  original  vendor  has  a  lien  upon  the  land   for  the  balance  of  the  purchase 
money  still  due,  and  can  enforce  it  by  a  bill  in  chancery,  notwithstanding  the    , 
vendee  has  taken  out  a  patent  in  his  own  name  under  a  subsequent  pre-emption 

law.«9 

(bb)  Mortgage  or  Deed  of  Trust. — The  trend  of  the  authorities  is  strongly 
in  favor  of  the  proposition  that  a  mortgage  or  deed  of  trust  by  one  seeking  an 
entry  under  the  pre-emption  or  homestead  laws  of  the  United  States,  made  prior 
to  the  perfection  of  his  equitable  right,  is  valid  ;'^*^  while  some  transactions  are 
held  to  be  mere  personal  obligations,  not  amounting  to  a  mortgage  or  deed  of 
trust  and  consequently  not  invalid  under  the  statutory  prohibition.' ^ 


How.   24,   13   L.   Ed.   877;  Lamb  v.  Daven- 
port,  18  Wall.  307,  314,  21   L.   Ed.  759. 

65.  Mere  possessory  rights. — Maish  v. 
Arizona,  164  U.  S.  599,  41  L.  Ed.  567; 
Lamb  v.  Davenport,  18  Wall:  307,  21  L. 
Ed.  759;  Catholic  Bishop  v.  Gibbon,  158 
U.    S.    155,    168,   39   L.    Ed.   931. 

"Even  before  the  acquiring  of  even  an 
equitable  title  to  the  land  as  against  the 
government,  contracts  made  by  actual  set- 
tlers concerning  their  possessory  rights 
and  the  title  hoped  to  be  acquired  from 
the  United  States,  may  be  valid  as  be- 
tween the  parties  thereto,  and  enforced  in 
the  courts.  Lamb  v.  Davenport,  18  Wall. 
307,  21  L.  Ed.  759;  Stark  v.  Starr,  94  U. 
S.  477,  24  L.  Ed.  276."  Clark  v.  Hering- 
ton,   186  U.   S.  206,  211,   46   L.   Ed.    1128. 

In  Hussey  v.  Smith,  99  U.  S.  20,  25  L. 
Ed.  314,  it  was  held  that  a  nonresident 
might,  by  purchase  from  an  occupant,  ac- 
quire such  a  right  to  the  occupancy  as 
would  entitle  him  to  a  judgment  for  a 
conveyance  under  the  trust.  The  power 
of  an  occupant  to  sell  and  convey  his 
possessory  rights  is  clearly  recognized  by 
the  territorial  statute.  Stringfeilow  v. 
Cain,  99  U.  S.  610,  615,  25  L.  Ed.  421, 
followed  in  Cannon  v.  Pratt.  99  U.  S.  619, 
25    L.    Ed.    446. 

66.  Power  executed  before  location. — 
Marks  -•.  Dickson,  20  How.  501,  15  L. 
Ed.    1002. 

67.  Fraud — What  constitutes. — Bush  v. 
Marshall,  6   How.    284,   12   L.   Ed.    440. 


68.  Bush  V.  Marshall,  6  How.  284,  12 
L.    Ed.   440. 

H,  at  the  public  sale,  the  vendee  him- 
self became  the  purchaser,  he  became  a 
trustee  for  his  original  vendor;  and  if,  at 
the  public  sale,  the  original  vendor  be- 
came the  purchaser,  the  title  enured  to 
the  benefit  of  his  vendee.  Bush  v.  Mar- 
shall, 6   How.  284,   12  L.    Ed.  440. 

69.  Vendor's  lien. — Thredgill  v.  Pint- 
ard,  12  How.  24,  13  L.  Ed.  877.  See  the 
title  VENDOR'S   LIEN. 

70.  Mortgage  or  deed  of  trust. — Hafe- 
mann  v.  Gross,  199  U.  S.  342,  347,  50  L- 
Ed.   220. 

In  Easley  v.  Kellom,  14  Wall.  279,  282, 
20  L.  Ed.  890,  it  was  held  that  although 
the  deed  of  trust  held  by  the  complainant 
would  have  been  valid  as  against  a  pre- 
emptor  and  his  assign,  had  his  pre-emp- 
tion right  been  sustained,  still,  this  right 
was  not  sustained  and  a  subsequent  sale 
by  the  government  agents  conveyed  a  good 
title  to  the  purchasers,  clear  of  the  deed 
of   trust. 

71.  A  contract,  made  by  a  pre-emptor 
of  nublic  land  with  another  party,  to  pay 
said  other  party  a  certain  sum  in  cash  "for 
locating  him"  and  to  give  such  other 
party  "one-fourth  part  of  the  price  and 
proceeds  that  may  hereafter  be  obtained 
for  the  sale  of  said  land"  after  obtaining 
title  thereto,  in  consideration  for  such 
other  party's  advancing  to  the  pre-emptor 
"one-fourth    of    all    expenses    accruing"   to 
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(e)  Homestead — aa.  Object. — The  object  of  the  homestead  law  was  to  fur- 
nish homes  to  the  citizens  of  the  government,  to  encourage  the  settlement  of 
its  pubhc  domain,  and  to  make  the  accession  of  these  homes  as  easy  and  cheap 
as  possible,  and  not  to  wantonly  and  senselessly  place  obstructions  in  the  way 
of  such  acquisition."  2 

bb.  Protection  of  Homestead  Claimant. — It  is  the  policy  of  the  government  to 
protect  the  rights  of  the  homestead  claimant  while  he  is  endeavoring  to  com- 
ply with  the  requirements  of  the  law."^ 

cc.  Parties  Entitled — (aa)  In  General. — That  portion  of  the  homestead  law 
which  describes  the  qualifications  for  entry  is  to  be  liberally  construed,  in  order 
that  no  one  be  permitted  to  avail  himself  of  the  bounty  of  congress,  u.dess  evi- 
dently of  the  classes  congress  intended  should  enjoy  that  bounty."'* 

(bb)  Premature  Presence  within  Territorial  Limits. — One  who  is  within  the 
territorial  limits  at  the  hour  when  the  land  is  thrown  open  to  entry,  within  both 
the  letter  and  the  spirit  of  the  statute,  is  disqualified  to  take  a  homestead  therein."^ 


said  pre-emptor  in  making  final  proof  to 
the  land  in  question,  is  not  a  mortgage, 
deed  of  trust  or  agreement  for  a  specific 
lien  of  any  kind  upon  the  land,  and  in 
no  event  could  be  enforced  against  the 
land;  it  created  only  a  personal  obligation 
against  the  patentee  to  be  determined  by 
the  sum  received  on  the  sale  of  the  land; 
hence  such  contract  is  not  invalid  under 
United  States  Rev.  Stat,  §  2262,  forbid- 
ding alienation  of  the  title  in  whole  or  in 
part.  Hafemann  v.  Gross,  199  U.  S.  342, 
347,  50  L.  Ed.  220.  See  generally,  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  452. 

72.  Object. — Keane  v.  Brygger,  160  U. 
S.    276,    287,   40    L-    Ed.    426. 

73.  Protection  of  homestead  claimant. 
—Keane  v.  Brygger,  160  U.  S.  276,  287, 
40  L.   Ed.  426. 

74.  Parties  entitled. — Smith  v.  Town- 
send,    148    U.    S.    490,    497,    37    L.    Ed.    53.3. 

75.  Premature  presence  within  terri- 
torial limits. — Smith  v.  Townsend,  148  U. 
S.    490,    502,    37    L.    Ed.    533. 

"  'Enter'  and  'entry'  may  be  technical 
words  in  the  statute,  but  the  expressions 
'enter  upon'  and  'enter  upon  and  occupy' 
are  used  in  the  ordinary  sense  of  the 
words,  and  have  no  technical  significance 
in  this  statute.  The  evident  intent  of  con- 
gress was,  by  this  legislation,  to  put  a 
wall  around  this  entire  territory,  and 
disqualify  from  the  right  to  acquire,  un- 
der the  homestead  laws,  any  tract  within 
its  limits,  every  one  who  was  not  outside 
of  that  wall  on  April  22.  When  the  hour 
came  the  wall  was  thrown  down,  and  it 
was  a  race  between  all  outside  for  the 
various  tracts  they  might  desire  to  take 
to  themselves  as  homesteads."  Smith  v. 
Townsend,  148  U.  S.  490,  500,  37  L.  Ed. 
533 

In  Smith  v.  Townsend.  148  U.  S.  490,  37 
L.  Ed.  533,  the  point  presented  was 
whether  a  railroad  section  hand,  residing 
with  his  family  on  a  railroad  right  of 
way  within  the  territory,  and  who  by 
reason  of  his  employment  and  residence 
was  present  therein  at  the  hour  of  noon 
on  April  22,  1889,  could  immediately  there- 


after legally  enter  upon  public  land  ad- 
joining said  right  of  way  and  claim  the 
same  as  a  homestead.  He  was  held  dis- 
qualified. Payne  v.  Robertson,  169  U.  S. 
323,    327,   42   L.    Ed.   764. 

One  authorized  to  enter  the  territory 
in  advance  of  the  general  public,  solely  to 
perform  services  therein  as  an  employee 
of  the  government,  was  not  at  liberty,  im- 
mediately on  the  arrival  of  the  hour  for 
opening  the  territory  to  settlement,  to  as- 
sume the  status  of  a  private  individual 
and  "actual  settler,"  and  make  selection 
of  a  homestead,  thus  clearly  securing  an 
advantage  in  selection  over  those  who, 
obedient  to  the  command  of  the  president, 
remained  without  the  boundaries  until  the 
time  had  arrived  when  they  might  law- 
fully enter.  Payne  v.  Robertson,  169  U. 
S.    323,    330,    42    L.    Ed.    764. 

A  United  States  deputy  marshal,  who 
had  entered  into  the  territory  of  Oklahoma 
prior  to  April  22,  and  was  there  when  the 
territory  was  then  opened  to  settlement, 
was,  within  both  the  letter  and  spirit  of 
the  statute  (act  of  March  2nd,  1889  which 
provides,  "That  any  person  who  may  enter 
upon  any  part  of  said  lands  prior  to  the 
time  that  the  same  are  opened  to  settle- 
ment, shall  not  be  permitted  to  occupy 
or  to  make  entry  of  such  lands  or  lay  any 
claim  thereto,  until  said  lands  are  opened 
for  settlement  by  proclamation  of  the 
president,  no  person  shall  be  permitted  to 
enter  upon  and  occupy  the  same,  and  no 
person  violating  this  provision  shall  ever 
be  permitted  to  enter  any  of  said  lands 
or  acquire  any  right  thereto")  disqualified 
to  take  a  homestead  therein;  no  exception 
being  made  by  reason  of  the  fact  that  the 
deputy  marshal  was  there  upon  official 
duty,  but  the  spirit  of  equality  maintained 
by  the  statute  should  prevail.  Payne  v 
Robertson,    160    U.    S.    323,    42    L.    Ed.    764. 

The  act  of  March  2,  1S89,  providing^ 
that  the  risrhts  of  honorably  discharged 
Union  soldiers  and  sailors  in  the  late 
Civil  War,  should  not  be  abridged,  does 
not  entitle  them  to  enter  into  the  terri- 
tory of  Oklahoma  and  claim  a  valid  entry 
of    homestead    therein,    before    the    desig- 
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The  settled  rule,  applied  by  the  land  department  in  the  execution  of  the  statute 
is  that  one  who  took  part  in  the  race  for  land  on  the  day  of  the  opening  was 
not  prohibited  from  taking  land  because  of  a  prior  entry  into  the  territory,  un- 
less it  be  shown  that  manifest  advantage  resulted  to  the  entryman  from  his 
previous  going  into  the  territory/*^ 

dd.    Quantity  of  Land. — The  homestead  law  allowed  one  to  enter  160  acres.''"'' 

ee.  Good  Faith  an  Essential  Element. — Good  faith  on  the  part  of  the  claim- 
ant is  the  essential  foundation  of  all  valid  claims  under  the  homestead  laws  J  ^ 

ff.  Procedure  to  Obtain — (aa)  Entry — aaa.  Necessity  for  and.  Purpose. — 
The  entry  in  the  land  office  is  the  initial  act/^  and  no  homestead  claim  attaches 
to  a  tract  until  such  entry  in  the  local  land  office  is  made.^<^  The  purpose  of  the 
entry  in  a  homestead  case  is  to  place  on  record  an  assertion  of  an  intent  to 
obtain  title  under  the  statute. ^^ 

bbb.  Meaning  of  Term  "Entry." — The  popular  understanding  of  the  word 
entry  is  not  limited  simply  to  the  initiation  of  the  proceedings,  but  it  is  common 
to  speak  of  an  entry  of  land  under  the  homestead  law,  meaning  thereby  not  a 
mere  preliminary  application,  but  the  proceedings  as  a  whole,  the  complete 
transfer  of  title. ^^ 

ccc.  Formal  Requisites  of  Entry. — Under  the  homestead  law  three  things  are 
needed  to  be  done  in  order  to  constitute  an  entry  on  public  lands :  First,  the  ap- 
plicant must  make  an  affidavit  setting  forth  the  facts  which  entitle  him  to  make 
such  an  entry;  second,  he  must  make  a  formal  application;  and,  third,  he  must 
make   payment   of   the   money   recjuired.^^ 


nated  time,  but  subjects  them  to  the  same 
general  restrictions  as  imposed  upon  all 
others.  Calhoun  v.  Violet,  173  U.  S.  60, 
43    L.    Ed.    614. 

Construction  of  proclamation. — Where 
there  was  a  seeming  contradiction  be- 
tween two  clauses  of  the  president's  proc- 
lamation, and  the  first  was  used  in  spe- 
cial description  of  the  strip,  while  the 
second  was  found  in  that  portion  of  the 
proclamation  which  defined  the  purposes 
for  which  the  strip  was  to  be  used,  as  be- 
tween the  two  clauses  the  first  was  en- 
titled to  preference.  And  where  the  proc- 
lamation described  land  as  "around  and 
immediately  within  the  outer  boundaries 
of  the  entire  tract  of  country,  to  be 
opened  to  settlement,"  it  meant  the  strip 
was  one  which  ran  around  and  imme- 
diately within  the  outer  boundaries  of  the 
entire  body  of  lands  opened  to  settlement, 
and  not  around  the  outer  boundaries  of 
the  entire  tract  specified  in  the  cession 
and  relinquishment  of  the  Cherokee  In- 
dians. Winebrenner  z'.  Forney.  189  U.  S. 
148,    151,    152,   153,   47    L.   Ed.    754. 

76.  Potter  v.  Hall,  189  U.  S.  292,  300, 
47   L.    Ed.   817. 

In  the  cases  of  Smith  v.  Townsend,  148 
U.  S.  490,  37  L.  Ed.  533;  Payne  v.  Robert- 
son, 169  U.  S.  323,  42  L.  Ed.  764;  Cal- 
houn T'.  Violet,  173  U.  S.  60,  43  L.  Ed. 
614.  the  only  question  decided  was  the 
validit}'  of  an  entry  made  by  one  who 
was  within  the  inhibited  territory  at  the 
time  when  the  land  was  opened  by  law 
for  settlement.  The  cases  did  not  in- 
volve whether  one  who  was  outside  of 
the  territory  at  the  moment  of  time  when 
the  land  was  opened,  lost  his  right  to 
take  part  in  the  race  into  the  territory 
because    at   a   time   previous    to   that    mo- 


ment, he  had  been  within  the  territory  in 
question,  but  it  was  expressly  excluded. 
Potter  V.  Hall,  189  U.  S.  292,  296,  47  L. 
Ed.    817. 

77.  Quantity  of  land. — Gleason  v.  White, 
199    U.    S.   54,   61,    50   L.    Ed.    87. 

78.  Good  faith  an  essential  element. — 
The  secretary  of  the  interior  came  to  the 
conclusion,  from  the  evidence  returned  by 
the  register,  that  J.  must  be  considered 
not  as  a  bona  fide  homestead  claimant, 
acting  in  good  faith,  but  as  one  seeking, 
by  a  seeming  compliance  with  the  forms 
of  law,  to  obtain  a  tract  of  land  for  his 
son-in-law,  who  had  previously  exhausted 
his  homestead  privileges,  observing  that 
the  element  of  good  faith  is  the  essential 
foundation  of  all  valid  claims  under  the 
homestead  law.  It  was  held  that,  under 
these  circumstances,  so  far  from  having 
exceeded  his  jurisdiction  in  directing  a 
cancellation  of  the  entry,  he  was  exercis- 
ing only  that  just  supervision  which  the 
law  vests  in  him  over  all  proceedings  in- 
stituted to  acquire  portions  of  the  public 
lands.  Lee  v.  Johnson,  116  U.  S.  48,  52, 
29   L.   Ed.   570. 

79.  Entry — Necessity  for  and  purpose. 
—Whitney  v.  Taylor,  158  U.  S.  85,  94,  39 
L.  Ed.  906;  Maddox  v.  Burnham,  156  U. 
S.    544,   39    E.    Ed.    527. 

80.  Northern  Pac.  R.  Co.  t'.  Colburn, 
164  U.   S.   383,  386,  41    L.   Ed.   479. 

81.  Purpose  of  entry. — Whitney  v.  Tay- 
lor, 158  U.  S.  85,  95,  39  L.  Ed.  906,  citing 
Johnson  v.  Towsley,  13  Wall.  72,  89,  20 
L.   Ed.  485. 

82.  Meaning  of  term  "entry." — Dealy  v. 
United  States,  152  U.  S.  539,  54.5,  38  L- 
Ed.  545.  See  post,  "Formal  Requisites  of 
Entry,"   IT,   B,  3,  d.   (2),   (e),  ff,   (aa),  ccc. 

83.  Formal  requisites   of   entry. — Hast- 
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(bb)  Residence. — By  the  original  entry  upon  public  lands  he  acquires  the 
inchoate  but  well-defined  right  to  the  land  and  its  possession,  which  can  only  be 
perfected  by  continued  residence,  possession,  and  cultivation  for  five  years. 
His  right  to  continue  this  residence  for  five  years  for  that  purpose  is  dependent 
upon  the  act  of  congress.  His  right  to  the  patent,  after  this  is  done,  rests  ex- 
clusively on  the  same  foundation.'^'*  An  entryman  is  precluded  from  claiming 
a  residence  on  land  for  homestead  purposes,  where  he  maintains  a  residence  for 
voting  purposes  in  a  precinct  other  than  that  in  which  the  homestead  entry 
lies.^^ 

(cc)  Decision  of  Land  Department. — The  decision  of  the  land  department 
upon  a  question  of  fact,  with  reference  to  residence  upon  public  lands,  is  con- 
clusive and  cannot  be  reviewed  by  the  courts  in  absence  of  a  clear  showing  of 
fraud   or   imposition. ^^ 

gg.  Death  of  Entryman. — What  interest  arose  in  the  entryman  by  his  entry, 
who  could  upon  his  death  fulfill  the  conditions  of  settlement  and  proof,  and  to 
whom  and  for  whom  title  would  pass,  depended  upon  the  laws  of  the  United 
States. s'''  The  object  sought  to  be  attained  by  congress  was  that  those  who 
would  have  taken  the  land  on  the  death  of  the  pre-emptor,  if  the  patent  had  is- 
sued to  him,  should  obtain  it  notwithstanding  his  death,  an  object  which  would 
be  in  part  defeated  by  the  exclusion  of  any  who  would  have  so  taken  by  the 
local  law  if  the  title  had  vested  in  him.^^ 


ings,  etc.,  R.  Co.  v.  Whitney,  132  U.  S. 
357,  363,  33  L.  Ed.  363;  Dealy  v.  United 
States,  152  U.  S.  539,  544,  38  L.  Ed.  545. 
"When  these  three  requisites  are  com- 
plied with,  and  the  certificate  of  entry  is 
executed  and  delivered  to  him,  the  entry 
is  made — the  land  is  entered.  If  either  one 
of  these  integral  parts  of  an  entry  is  de- 
fective, that  is,  if  the  affidavit  be  insuffi- 
cient in  its  showing,  or  if  the  application 
itself  is  informal,  or  if  the  payment  is 
not  made  in  actual  cash,  the  register  and 
receiver  are  justified  in  rejecting  the  ap- 
plication. But  if,  notwithstanding  these 
defects,  the  application  is  allowed  by  the 
land  officers,  and  a  certificate  of  entry  is 
delivered  to  the  applicant,  and  the  entry 
is  made  of  record,  such  entry  may  be 
afterwards  canceled  on  account  of  these 
defects  by  the  commissioner,  or  on  appeal 
by  the  secretary  of  the  interior;  or,  as  is 
often  the  practice,  the  entry  may  be  sus- 
pended, a  hearing  ordered  and  the  party 
notified  to  show  by  supplemental  proof 
a  full  compliance  with  the  requirements 
of  the  department;  and  on  failure  to  do 
so  the  entry  may  then  be  canceled.  But 
these  defects,  whether  they  be  of  form  or 
substance,  by  no  means  render  the  entry 
absolutelv  a  nullity."  Hastings,  etc.,  R. 
Co.  V.  Whitney,  132  U.  S.  357,  363,  33  L- 
Ed.   363. 

84.  Residence.— United  States  v.  Wad- 
dcll,  112  U.  S.   76,  80,  28  L.   Ed.  673. 

85.  Residence  for  voting  purposes  else- 
where.— -"It  is  true  that  a  vote  in  another 
county  is  only  a  circumstance  to  be  con- 
sidered, but  when  it  leads  to  the  conclu- 
sion of  a  voting  residence  elsewhere  it 
leads  to  the  conclusion  of  a  residence 
elsewhere  for  all  purposes  by  the  very 
words  of  the  compiled  statutes  of  Mon- 
tana on  which  the  plaintilif  relies.     Sections 


1007,   1020."     Small   v.    Rakestraw,   196   U. 
S.   403,  406,  49  L.   Ed.   527. 

86.  Decision  of  land  department. — In 
Stewart  v.  McHarry,  159  U.  S.  643,  650, 
40  L,.  Ed.  290,  it  was  held  that  S.'s  owner- 
ship and  title  were  sufficient  to  entitle  him 
to  an  additional  farm  homestead,  and  that 
the  land  department  erred  as  matter  of 
law  in  its  conclusion  in  regard  thereto, 
but  that  in  respect  of  S.'s  residence  on  the 
land  conveyed  to  him  by  his  wife,  that 
was  a  question  of  fact,  and  the  court  had 
no  jurisdiction  to  re-examine  the  conclu- 
sions of  the  land  department  thereon  in 
the  absence  of  a  clear  showing  that  the 
decision  was  procured  by  fraud  or  impo- 
sition, which  did  not  appear  in  the  case. 
See  post,  "Conclusiveness — Direct  and 
Collateral  Attack,"   II,  B,  4,  i,   (1). 

87.  Death  of  entryman. — McCune  v.  Es- 
sig,  199  U.  S.  382,  388,  50  L-  Ed.  237; 
Bernier  v.  Bernier,  147  U.  S.  242,  37  L. 
Ed.    152. 

The  prior  right  of  a  widow  of  a  de- 
ceased entryman  to  enter  and  complete 
title,  given  by  United  States  Rev.  Stat.,  §§ 
2291,  2292,  cannot  be  affected  by  the  doc- 
trine of  relation  under  the  descent  and 
distribution  laws  in  any  state,  so  as  to 
confer  upon  the  children  of  such  entry- 
man  any  right  or  interest  in  the  land  para- 
mount to  the  said  right  of  the  widow. 
McCune  v.  Essig,  199  U.  S.  382,  388,  50 
L.    Ed.  237. 

88.  Object  sought  to  be  attained. — 
Hutchinson  Investment  Co.  v.  Caldwell, 
152   U.   S.  65,   69.  38   L.    Ed.   3.-6. 

In  the  construction  of  the  United  States 
Rev.  Stat.,  §  2291,  it  was  held  that  the 
whole  i^rciuises  which  the  deceased  died 
claiming  under  a  homestead  entry,  passed 
equally  to  all  his  children,  as  his  heirs, 
but   did   not   enure  to   the   minor  children 
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hh.  Effect  of  Entry  as  JJ'ithdrazi.'ing  Loud  from  Subsequent  Entry. — It  seems 
that  entries  of  record,  prima  facie  valid,  appropriate  the  lands  covered  thereby, 
and,  while  they  remain  uncanceled,  the  land  is  not  subject  to  further  entry. ^'^ 
And  one  who  procured  the  relinquishment  and  removal  of  such  an  entry  from 
the  records  of  the  land  office,  was  entitled  to  the  benefit  of  that  contest,  and  was 
rightfully  given  an  entry  of  and  patent  to  the  land  as  against  one  who  has  at- 
tempted to  enter  such  lands  on  the  ground  that  the  original  entry  was  void.^° 

ii.  Abandonment  and  Relinquishment — (aa)  In  General. — No  man  entering 
land  as  a  homestead  is  bound  to  perfect  his  title  by  occupation ;  he  may  abandon 
it  at  any  time,  or  he  may  in  any  other  satisfactory  way  relinquish  the  rights  ac- 
quired by  his  entry.  Having  done  that,  he  is  no  longer  interested  in  the  title 
to  the  land.^^  When  one  has  made  a  homestead  or  pre-emption  entry  he  may 
file  in  the  land  office  a  relinquishment  of  all  rights  obtained  thereby.''^ 

(bb)  What  Constitutes  and  Hozv  Determined. — The  question  whether  or  not 
there  has  been  an  abandonment  must  be  determined,  like  every  other  question  of 
the  kind,  by  evidence.''^  There  certainly  could  be  no  higher  or  more  convinc- 
ing testimony  of  the  applicant  himself,  by  a  formal  relinquishment  of  his  rights 
to  the  land  endorsed  on  his  original  receipt  and  filed  in  the  land  office.^'*  Where 
a  person's  application  is  wrongfully  rejected,  he  does  not  forfeit  his  rights 
because  he  follows  the  register's  advice  and  seeks  in  another  way  to  acquire  the 
title,  nor  is  his  rights  affected  because  of  his  failure  to  take  an  appeal.*'^  The 
fact  that  one  seeking  to  enter  a  tract  of  land  as  a  homestead  cannot  make  a 
valid  sale  thereof  is  not  at  all  inconsistent  with  his  right  to  relinquish  his  ap- 
plication for  the  land.  While  public  policy  may  prevent  enforcing  a  contract 
of  sale,  it  does  not  destroy  its  significance  as  a  declaration  that  the  vendor  no 
longer  claims  any  rights.  He  cannot  sell  and  at  the  same  time  deny  that  he  has 
made  a  sale.  The  governni.ent  may  fairly  treat  it  as  a  relinquishment,  an 
abandonment  of  his  application  and  entry.^*^ 


to  the  exclusion  of  those  who  had  at- 
tained their  majority,  and  §  2292  in  pro- 
viding only  for  minor  heirs  must  be  con- 
strued, not  as  repealing  the  provisions  of 
§  2291,  but  as  in  harmony  with  them  and 
only  intended  to  give  the  fee  of  the  land 
to  the  minor  children  exclusively  when 
there  <are  no  other  heirs.  Bernier  v. 
Bernier,  147  U.  S.  242,  246,  37  L.   Ed.   152. 

89.  Effect  of  entry  as  withdrawing  land 
from  subsequent  entry. — Hodges  v.  Col- 
cord,  19?.  U.  S.  192,  194,  48  L.  Ed.  677, 
distinguishing  Calhoun  v.  Violet,  173  U. 
S.  60,  64,  43  L.  Ed.  614. 

90.  Rights  of  one  procuring. — Hodges 
V.  Colcord,  193  U.  S.  192,  196,  48  L.  Ed. 
677. 

91.  Abandonment  and  relinquishment — 
In  general. — Love  v.  Flahivc,  205  U.  S. 
195,  202.  51   L.  Ed.  768. 

92.  Filing  relinquishment  in  land  office. 
— McClung  V.  Pennv,  189  U.  S.  143,  147, 
47   L.    Kd.   751. 

93.  What  constitutes  and  how  deter- 
mined.— Keane  v.  Brygger,  160  U.  S.  276, 
287,  40  L.  Ed.  426. 

94.  Keane  v.  Brygger,  160  U.  S.  276, 
287,    40    L.    Ed.    426. 

95.  Wrongful  rejecting  of  application. — 
Where  a  person,  being  qualified  under  the 
laws  of  the  United  States  to  make  a 
homestead  entry,  since  the  land  was  not 
within    the   place    limits    of   either   of   two 


railroads,  although  within  their  indemnity 
limits,  and  had  not  been  withdrawn  by 
the  land  department  from  entry  and  set- 
tlement, made  out  a  fornial  application 
and.  paid  the  requisite  fees,  which  were 
wrongfully  rejected  by  the  officer  charged 
with  the  duty  of  receiving  them,  it  was 
held  that  such  wrongful  rejection  did  not 
operate  to  deprive  defendant  of  his  equi- 
table rights,  nor  did  he  forfeit  or  lose 
those  rights  because,  after  this  wrongful 
rejection,  he  followed  the  advice  of  the 
register  and  sought  in  another  way  to  ac- 
quire title  to  the  lands,  and  his  rights 
were  not  affected  by  the  fact  that  he  did 
not  take  an  appeal,  and  are  superior  to 
the  rights  of  the  railroads,  in  the  case  of 
one  under  a  certification  of  the  same 
land  to  the  state  and  conveyance  by  it 
to  the  railroad  and  in  the  case  of  the 
other  under  a  patent  directly  from  the 
United  States,  both  subsequent  to  his 
rights  under  his  attempted  homestead  en- 
trv.  .\r(l  V.  Brandon,  156  U.  S.  537,  543, 
544,  39   L.   Ed.   524. 

96.  Sale  as  relinquishment. — Love  v. 
Flahive,  205  U.   S.   195,  201,  51   L.   Ed.  768. 

He  may  not  sell  and  still  have  the 
rights  of  one  who  has  not  sold,  and  by 
merely  continuing  in  possession  he  does 
not  create  a  new  right  of  entry,  as  against 
the  partv  -n  whose  favor  he  has  relin- 
nuished  his  right.  Love  v.  Flahive,  206  U. 
S.  356,  51   L.   Ed.   1093. 
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(cc)  Operation  and  Effect. — When  the  government  becomes  satisfied  that 
there  has  been  an  abandonment  of  such  right  by  the  apphcant,  the  entry  will 
be  canceled,  and  the  land  will  be  subject  to  the  re-entry  of  some  one  who  will 
comply  with  the  law.^'^  A  voluntary  relinquishment  of  a  homestead  entry  re- 
stores the  land  to  the  public  domain,  independently  of  the  act  of  May  14,  1880.^^ 
Where  a  person  relinquishes  his  claim  it  does  not  lie  in  his  mouth  to  challeno-e 
the  action  of  the  government  in  patenting  the  land  to  another.^^  However,  the 
relinquishment  operates  only  against  the  party  making  the  relinquishment  and 
does  not  destroy  any  adverse  rights  of  which  there  is  in  the  land  office  an  ex- 
isting record.^ 

jj.  Alienation  or  Inctimbj-ance  of  Homestead  Claim — (aa)  Before  Issuance 
of  Patent — aaa.  Theory  of  Homestead  Law. — The  theory  of  the  homestead  law 
is,  that  the  homestead  shall  be  for  the  exclusive  benefit  of  the  homesteader. 
The  law  contemplates  five  years'  continuous  occupation  by  the  homesteader, 
with  no  alienation  except  for  the  named  purposes. ^  The  sale  of  a  homestead 
prior  to  the  issue  of  patent  is  void  under  the  statutes.^  It  has  been  said,  that, 
although  it  be  conceded  that  a  contract  of  sale  made  before  the  patent,  is,  by 
virtue  of  the  policy  of  the  United  States  as  disclosed  in  its  statutes,  void,  and 
could  not  be  enforced,  yet  the  contract  is  not  inherently  vicious  or  immoral, 
but  simply  void  because  in  conflict  with  the  federal  statutes.'* 

bbb.  Assignahility  of  Soldiers'  Right  to  Enter  Additional  Land. — The  rio-ht, 
given  under  U.  S.  Rev.  Stat.,  §  2306,  to  an  honorably  discharged  soldier,  "to 
enter  so  much  land  as,  when  added  to  the  quantity  previously  entered,  shall 
not  exceed   160  acres"  is  assignable  and  transferable.^ 

ccc.  Mortgage  or  Deed  of  Trust. — The  trend  of  the  authorities  is  strongly  in 
favor  of  the  proposition  that  a  mortgage  or  deed  of  trust  by  one  seekino-  an 


97.  Operation  and  effect. — Keane  v. 
Brygger,  160  U.  S.  276,  287,  40  L.  Ed.  426; 
McClung  V.  Penny,  189  U.  S.  143,  147,  47 
L.  Ed.  751. 

Even  though  the  relinquishment  of  the 
former  entryman  was  not  returned  to  and 
noted  on  the  records  of  the  land  office 
until  after  the  selection  of  said  land  by 
the  university  commissioners  of  Washing- 
ton territory,  the  title  of  said  commission- 
ers or  their  grantee  is  superior  to  that  of 
one  who  enters  after  the  irregularity  has 
Ijeen  corrected  by  noting  the  said  relin- 
quishment on  the  said  records.  Keane  v. 
Brygger,  160  U.  S.  276,  287,  40  L.  Ed.  426. 

98.  Voluntary  relinquishment. — Keane 
V.  Brygger,  160  U.  S.  276,  2S6,  40  L.  Ed. 
426. 

99.  Estoppel  to  challenge  title  of  an- 
other.—Love  V.  Flahive,  205  U.  S.  195,  202, 
51   L.    Ed.   768. 

1.  Parties  affected. — McClung  v.  Penny, 
189  U.   S.   14.3,   147,  47   L.   Ed.   751. 

"If  there  has  been  no  contest  and  the 
land  records  are  free  from  any  other 
claim  than  that  which  is  relinquished,  the 
second  entryman  may  perfect  a  title.  But 
if  the  records  of  the  land  office  show  that 
there  has  been  a  contest,  and  the  success- 
ful contestant  makes  a  relinquishment,  a 
third  party  entering  the  land  is  charged 
with  notice  of  the  equitable  rights  of  the 
unsuccessful  contestant;  and  if,  as  a  mat- 
ter of  law,  those  rights  arc  entitled  to  pro- 
tection, they  can  be  enforced  whenever 
the  legal  title  has  passed  from  the  govern- 


ment."    McClung  V.  Penny,  189  U.  S    143, 
147,    47    L.    Ed.    751. 

2.  Theory  of  homestead  law. — z\nderson 
V.  Carkins,  135  U.  S.  483,  487,  34  L.  Ed. 
272;  Moss  v.  Dowman,  176  U.  S.  413,  418, 
44  L.  Ed.  526. 

3.  Sale  prior  to  patent.— Love  v  Fla- 
hive, 205  U.  S.  195,  201,  51  L-  Ed.  768; 
Anderson  v.  Carkins,  135  U.  S.  483,  34 
L.    Ed.   272. 

\yhere  A.,  who  was  contemplating  en- 
tering into  possession  of  land  to  acquire 
title  under  the  homestead  act,  and  did 
acquire  the  title,  made  a  contract  with  C. 
to  convey  half  of  the  land  in  payment  of 
improvements  made  upon  the  land  by  C, 
then  it  was  held  that  such  a  contract  con- 
templated perjury  on  the  part  of  A.,  and 
was  designed  to  thwart  the  policy  of  the 
government  in  the  homestead  laws  to  se- 
cure for  the  benefit  of  the  homesteader  the 
exclusive  benefit  of  his  homestead  right. 
Such  a  contract  is  against  public  policy, 
and  will  not  be  enforced  in  a  court  of 
equity.  Anderson  7'.  Carkins,  135  U  S 
483,  487,  489,  34  L.   Ed.  272. 

4.  Hartman  v.  Butterfield  Lumber  Co , 
199  U.  S.  335.  337,  50  L.  Ed.  217,  citing 
Anderson  v.  Carkins,  135  U.  S.  483,  34  L 
Ed.    272. 

5.  Assignability  of  soldiers'  right  to  en- 
ter additional  land. — Webster  v.  Luther, 
163  U.  v'^,  3:5 1,  342.  41  L.  Ed.  179;  Be1ev 
V.    Naphtaly,   169   U.   S.   353,  363,  42  L.   Ed 
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entry  under  the  homestead  laws  of  the  United   States,  made  prior  to  the  per- 
fection of  his  equitable  right,   is  valid.** 

ddd.  Rights  of  Grantee. — A  bona  fide  encumbrancer  of  land  is  not  entitled 
to  the  issuing  of  a  patent  under  act  of  congress  of  March  3,  1891,  if,  at  the 
date  of  the  passage  of  said  act,  the  entry  of  the  entryman  through  whom  he 
claims  has  already  been  canceled ;  for  said  act  applied  only  to  entries  existing  at 
the  time  of  its  passaged  A  mere  grantee  by  deed,  which  conveys  the  interest 
of  an  entryman,  does  not  take  title  under  such  entryman,  within  the  meaning  of 
the  rule  which  prevents  one  who  takes  title  under  another  from  questioning 
that  other's  title,  and  such  grantee  is  at  full  liberty  to  deny  the  title  of  said  en- 
tryman.^ 

(bb)  After  Patent. — When  the  patent  issued,  the  full  legal  title  passed  to  the 
patentee  (the  homesteader),  and  he  could  do  with  the  land  that  which  he  saw 
fit,  sell  or  give  it  away,  and  if  he  voluntarily  conveyed  it  he  could  not  there- 
after repudiate  the  conveyance.^  It  is  also  well  settled  that  one  whose  interest 
in  land  is  acquired  subsequently  to  a  conveyance  thereof  by  the  owner,  has  no 
higher  right  to  question  the  conveyance  than  the  grantor  had.  This  does  not 
conflict  with  the  rule  that  a  conveyance  fraudulent  against  creditors  may  be 
set  aside  at  their  instance;  for  their  rights  exist  prior  to  the  conveyance,  or  if 
not,  the  conveyance  was  made  with  the  purpose  on  the  part  of  the  grantor  of  de- 
frauding  them    out   of   debts    subsequently    contracted. ^° 

(f)  Desert  Land,  Timber  mid  Stone  Land  and  Timber  Culture — aa.  Desert 
Land. — Valid  entries  can  be  made,  under  the  desert  land  act,  of  land  within  the 
place  limits  of  a  land  grant  to  railroad  corporations.^^  Act  of  1877,  providing 
for  the  sale  of  "desert  lands,"  does  not  embrace  alternate  sections  reserved  to 
the  United  States,  along  the  line  of  railroads  for  the  construction  of  which  con- 
gress made  a  grant  of  lands. ^^  Where  a  person  voluntarily  abandons  his  entry 
of  public  lands  under  the  desert  land  act,  he  has  no  cause  of  action  for  the  sum 
which  he  paid  to  initiate  it.^^  Land  entered  under  the  act  of  1877,  when  the 
price  was  $2.50  per  acre,  could  not  be  patented,  after  the  passage  of  the  act  of 
1891,  upon  paying  only  $1.25  per  acrc^-^ 

bb.  Timber  and  Stone  Land  and  Timber  Culture. — Lands  are  not  excluded 
by  the  scope  of  the  timber  and  stone  act  of  June  3.  1878,  because  in  the  future, 
bv  large  expenditures  of  money  and  labor,  they  may  be  rendered  suitable  for 
cultivation.  It  is  enough  that  at  the  time  of  the  purchase  they  are  not,  in  their 
then  condition,  fit  therefor.  The  statute  does  not  refer  to  the  probabilities  of 
the  future,  but  to  the  facts  of  the  present. ^^  In  the  absence  of  fraud  or  some 
other  element  to  invoke  the  jurisdiction  and  powers  of  a  court  of  equity,  the 

6.  Mortgage  or  deed  of  trust.— ^Hafe-  Bibb  v.  Allen,  149  U.  S.  481,  497,  37  L. 
mann   v.   Gross,   199   U.   S.   342,   347,  ^50   L.       Ed.    817. 

Ed    2^0  10-    Har.tman  v.  Butterfield  Lumber  Co., 

7.  Rights  of  grantee.-Guaranty  Sav.  199  U.S^  335  338  50  L  Ed^  217  See  the 
■Rnnk  7;  Rlidow  176  U  S  448  458  44  L  title  FRAUDULENT  AND  VOLUN- 
Ed    540                '                           '        '  TARY    CONVEYANCES,   vol.   6,  p.   472. 

^'      ^       „         ,.  ^     ,     ^.  ,  11.    Desert   land — Lands   open  to  entry. 

8.  Grantee  disputing  grantor  s  tile.-  _u„ited  States  z,  Ingram,  172  U.  S. 
Guaranty  Sav.   Bank  v.   liladow,  176   U.   b.       ^07    40   i^    ji^\    4c,-, 

448,  44  L.  Ed.  540     See  the  titles  ESTOP-  ^'{^^   Reserved  alternate  sections.— United 

?T%'r^';?'Ac'x.PoP-  ^"^'  ^^^'  VENDOR  AND  g^.^^^^  ,,   j^^.^,^^^  ^^0  U.  S.  136,  137,  40  L. 

FUKCHAbbK.  pj     269 

9.  After  patent.— Hartman  v.  Butter-  13^  Abandonment  of  entry— Recovers  of 
field  Lumber  Co.,  199  U.  S.  335,  337,  50  money  paid. — United  States  v.  Ingram,' 3  72 
L.    Ed.    217.      See    post,    "When    Right    to  u.   S.  327,  43  L.   Ed.  465. 

Patent  Complete,"  II,  B,  3,  d,  (8),  (b).  14.       Patent— Purchase  price.— United 

"It   is    generally    true   that    an    executed  States   v.    Healey,    160    U.  S-    136,    149,    40 

contract,     voluntarily     executed,     without  L.    Ed.    369. 

fraud    or    duress,    is    binding    and    cannot  15.    Timber    and    stone  lands. — United 

be  repudiated  by  the  party  who  executed  States   z\   Biuld,   144  U.   S.  154,   167,   30  L. 

it."     Hartman  v.   Butterfield   Lumber   Co.,  Ed.   384;   Thayer  ?■.   Spratt,   189   U.   S-  346,. 

199    U.    S.    335,    337,    50    L-    Ed.    217.      See  350,   47    L.    Ed.    845. 
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determination  of  the  land  officers  as  to  the  fact  whether  the  given  tract  is  or  is 
not   fit    for   cuhivation,   is   conclusive. ^^ 

Alienation  of  Rights. — The  "timber  and  stone"  act  of  June  3rd,  1878,  in 
relation  to  selling  surveyed  public  lands,  valuable  chiefly  for  timber  and  stone, 
which  forbids  purchases  on  speculation,  and  any  agreement  or  contract  whereby 
the  land  purchased  shall  enure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  himself,  does  not  in  any  respect  limit  the  dominion  which  the  purchaser 
has  over  the  land  after  its  purchase  from  the  government,  or  restrict  in  the 
slightest  his  power  of  alienation. ^'^  An  agreement,  during  his  term  of  occu- 
pancy, to  convey  an  interest  after  patent  issued,  will  not  defeat  his  claim  and 
forfeit  the  right  acquired  by  planting  the  trees  and  complying  with  the  terms 
of  the  law.  Had  congress  intended  such  result  to  follow  from  the  alienation 
of  an  interest  after  entry  in  good  faith,  it  would  have  so  declared  in  the  law.^^ 

A  bona  fide  purchaser  of  timber  lands  from  the  patentees  is  protected,  by 
the  operation  of  the  doctrine  of  relation,  against  the  consequences  of  the  wrong- 
ful conduct  of  the  entrymen.^^  Where  there  was  no  suspicion  cast  upon  the 
vendor's  title  by  the  circumstances  disclosed,  a  purchaser  is  not  charged  with 
notice  of  the  wrongful  character,  as  against  the  United  States,  of  certain  sales 
of  standing  timber,  although  such  knowledge  might  have  been  gotten  by  a 
searching  inquiry  into  the  papers  and  books  of  the  vendor  produced  as  evi- 
dence  of   title. -^ 


16.  Decision      of     land      department. — 

United  States  v.  Budd,  144  U.  S.  154,  168, 
36  L.  Ed.  384.  See  post,  "Conclusiveness 
—Direct  and  Collateral  Attack,"  II,  B,  4, 

i,    (1). 

The  entrymen  at  the  time  of  making 
their  entries  were  entitled  to  purchase 
lands  under  the  act  of  congress  of  1878, 
and  in  the  purchase  of  the  land  fully  com- 
plied with  the  laws  of  the  United  States 
and  the  rules  and  regulations  of  the  land 
department.  All  the  requirements  of  the 
timber  and  stone  act  were  complied  with, 
in  regard  to  making  a  legal  and  valid  en- 
try and  purchase  thereunder,  and  there- 
after the  applications  were  allowed  and 
certificates  duly  issued  as  applied  for. 
The  lands  included  in  the  entries  were  at 
all  times  chiefly  valuable  for  the  timber 
thereon  and  at  that  time  unfit  for  culti- 
vation. The  land  ofiice  canceled  the  tim- 
ber entries  upon  a  misconstruction  of  the 
statute  of  1878,  holding  if  the  land  could 
be  successfully  cultivated  after  the  tim- 
ber was  removed,  it  was  not  subject  to 
entry  as  timber  land  under  that  act.  Held 
that  since  the  entries  were  valid  and  the 
conveyances  to  a  remote  grantee  passed  a 
good  equitable  title  to  the  lands,  he  was 
entitled  to  a  patent  from  the  United 
States.  Thayer  v.  Spratt,  189  U.  S.  346, 
353,  354,  47   L.   Ed.   845. 

17.  Alienation  of  rights. — United  States 
V.  Budd,  144  U.  S.  154,  156,  163,  36  L.  Ed. 
384. 

18.  Agreement,  during  occupancy,  to 
convey. — Adams  v.  Church,  193  U.  S.  510, 
516.  48  L.  Ed.  769;  Myers  v.  Croft,  13 
Wall.  291,  20   L.   Ed.   562. 

19.  Bona  fide  purchaser. — United  States 
7,'.  Clark,  200  U.  S-  601,  50  L.  Ed.  616; 
United  States  t'.  Detroit,  etc.,  Lumber 
Co.,   200   U.   S.    321,   50    L.    Ed.   499. 


It  is  held  that  a  purchaser  of  timber 
lands,  if  the  receiver's  receipt  is  issued,  is 
protected  by  the  act  of  June  3,  1878,  as  a 
bona  fide  purchaser,  against  a  cancellation, 
for  the  frauds  of  the  entryman,  of  patents 
subsequently  issued  in  the  absence  of  a 
showing  of  actual  notice  of  the  frauds. 
United  States  v.  Clark,  200  U.  S.  601,  607, 
50  L.  Ed.  616;  United  States  v.  Detroit, 
etc..  Lumber  Co.,  200  U.  S.  321,  50  L.  Ed. 
499. 

20.  Notice  of  wrongful  conduct  of  en- 
tryman.— United  States  v.  Detroit,  etc.. 
Lumber  Co.,  200  U.  S.  321,  50  L.  Ed.  499. 

"In  their  brief,  counsel  for  the  govern- 
ment say:  'We  claim  that  the  law  as  laid 
down  in  Hawley  v.  Diller,  178  U.  S.  476, 
44  L-  Ed.  1157,  that  one  who  takes  title 
before  the  issuance  of  patent  cannot  claim 
to  be  a  bona  fide  purchaser,  made  it  the 
duty  of  the  Detroit  Company  to  make  the 
most  searching  inquiry  at  least  as  to  all 
of  the  timber  contracts  e.xcept  the  thir- 
teen for  which  patents  to  the  land  had  is- 
sued.' We  do  not  understand  the  law  to 
be  as  stated,  or  that  one  who  enters  into 
an  ordinary  and  reasonable  contract  for 
th  purchase  of  property  from  another  is 
bound  to  presume  that  the  vendor  is  a 
wrongdoer,  and  that,  therefore,  he  must 
make  a  searching  inquiry  as  to  the  validity 
of  his  claim  to  the  property.  The  rule 
of  law  in  respect  to  purchases  of  land  or 
timber  is  the  same  as  that  which  obtains 
in  other  commercial  transactions,  and  such 
a  ride  as  is  claimed  by  counsel  would 
shake  the  foundations  of  commercial  busi- 
ness. No  one  is  bound  to  assume  that 
the  party  with  whom  he  deals  is  a  wrong- 
doer, and  if  he  presents  property,  the  title 
to  which  is  apparently  valid,  and  there 
are  no  circumstances  disclosed  which  cast 
suspicion  upon  the  title,  he  may  rightfully 
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(o-)  Tozoi  Site — aa.  /;;  General. — The  object  of  the  town  site  act  was  to  af- 
ford rehef  to  the  inhabitants  of  cities  and  towns  upon  the  pubhc  lands,  by  giv- 
ing title  to  the  lands  occupied  by  them,  and  thus  induce  them  to  erect  suitable 
buildings  for  residence  and  business.  Under  such  protection  many  towns  have 
grown  up  on  lands  which,  previously  to  the  patent,  were  part  of  the  public  do- 
main of  the  United  States,  with  buildings  of  great  value  for  residence,  trade 
and  manufactures.-^ 

bb.  Lauds  Subject. — Land  which  has  been  previously  appropriated  to  any 
purpose  is  not   subject  to  entry  under  the  town   site  law. 22 

Mineral  Lands. — See  ante,  "Mineral  Lands,"  II,  B,  3,  b,   (8). 

cc.  Entry  and  Selection — (aa)  In  General. — The  mere  occupancy  or  posses- 
sion of  land  for  town  site  purposes,  in  the  absence  of  any  entry  or  filing  any 
plat  gives  no  right  to  the  land  or  against  a  subsequent  grantee  of  the  govern- 
ment.^3 

(bb)  Persons  Entitled  to  Claim  under  Entry — aaa.  /;;  General. — The  entry 
and  payment  vest  the  legal  title  in  the  proper  authorities,  according  as  the 
entry  is  made,  who  are  trustees  for  the  occupants  according  to  their  interests.^-* 
The  beneficiaries  of  the  trust  created  by  the  town  site  laws  on  those,  who  at  the 
time  the  entry  is  made,  are  occupants  of  the  land  or  are  entitled  to  the  occu- 
pancy thereof.-^ 

bbb.  Character  and  Sufficiency  of  Occupancy. — Although  the  claimant  need 
not  maintain  an  actual  occupancy,  yet  he  must  in  some  way  retain  control  of 
the  property  to  the  exclusion  of  all  adverse  entries. ^^    It  is  not  necessary  that  the 


deal  with  him,  and,  paying  full  value  for 
the  same,  acquire  the  rights  of  a  pur- 
chaser in  good  faith.  Jones  v.  Simpson, 
116  U.  S.  609,  615,  29  L.  Ed.  742.  He  is 
not  bound  to  make  a  searching  examma- 
tion  of  all  the  account  books  of  the 
vendor  ,nor  to  hunt  for  something  to  cast 
a  suspicion  upon  the  integrity  of  the 
title."  United  States  v.  Detroit,  etc.. 
Lumber  Co.,  200  U.  S.  321,  331,  50  L.  Ed. 
499. 

"Counsel  also  say  that  the  question  is 
settled  by  the  decision  in  Hawley  v.  Dil- 
ler,  178  U.  S.  476,  44  L.  Ed.  1157,  rely- 
ing upon  the  second  paragraph  in  the 
headnotes:  'An  entryman  under  this  act 
acquires  only  an  equity,  and  a  purchaser 
from  him  cannot  be  regarded  as  a  bona 
fide  purchaser  within  the  meaning  of  the 
act  of  congress  unless  he  becomes  such 
after  the  government,  by  issuing  a  patent, 
has  parted  with  the  legal  title.'  There  are 
two  or  three  answers  to  this  contention. 
In  the  first  place,  the  headnote  is  not  the 
work  of  the  court,  nor  does  it  state  its 
decision — though  a  different  rule,  it  is 
true,  is  prescribed  by  statute  in  some  states. 
It  is  simply  the  work  of  the  reporter, 
gives  his  understanding  of  the  decision, 
and  is  prepared  for  the  convenience  of  the 
profession  in  the  examination  of  the  re- 
ports. In  the  second  place,  if  the  patent 
referred  to  in  that  headnote  is  a  patent 
issued  upon  a  wrongful  entry,  no  such 
fact  appeared  in  the  case,  because  no 
patent  was  issued  upon  the  entry  charged 
to  have  been  wrongful,  but  after  that  en- 
,  try  had  been  canceled,  a  patent  was  is- 
sued to  Diller  on  a  new  entry.  If  it 
refers  to  some  other  patent  than  one  is- 
sued   upon    a    wrongful    entry,    it    has    no 


pertinency,  for  the  doctrine  of  relation 
never  carries  a  patent  back  to  the  date  of 
any  other  entry  than  that  upon  which  it 
is  issued.  And  finallj-  the  headnote  is  a 
misinterpretation  of  the  scope  of  the  de- 
cision." United  States  v.  Detroit,  etc., 
Lumber  Co.,  200  U.  S.  321,  336,  50  L.  Ed. 
499. 

21.  Town  sites. — Davis  v.  Weibbold, 
139  U.  S.  507,  525,  35   L.   Ed.  238. 

22.  Lands  subject. — A  patent  issued  to 
the  corporate  authorities  of  the  city  of 
Portland,  in  Oregon,  in  December,  1860, 
upon  an  entry  made  under  the  town  site 
act  of  May  23d,  1844,  passed  no  title  to 
the  land  covered  by  the  donation  claim 
of  a  person  whose  right  to  a  patent  was 
perfected  previously  to  such  entry,  and 
whose  claim  was  surveyed  previousl}'  to 
the  act  of  July  17th,  1854;  by  which  the 
town  site  act  was  extended,  though  with 
qualifications,  to  Oregon  territory.  Stark 
V.   Starrs,   6   Wall.    402,   18   L.    Ed.   925. 

23.  Entry  and  selection. — Northern 
Pac.  R.  Co.  z\  Smith.  171  U.  S.  260,  43  L 
Ed.  157;  Sparks  v.  Pierce.  115  U.  S.  40S, 
29   L    Ed.   428. 

24.  Persons  entitled  to  claim  under  en- 
try.—Hussev  f.  Smith,  99  U.  S.  20.  25  L. 
Ed.  314:  Bockhntrer  v.  Foster,  190  U.  S. 
116,   47    L.    Ed.    975. 

23.  Beneficiaries. — Stringfellow  v.  Cain, 
99  U  S.  610.  25  L  Ed.  421;  Cofield  z\  Mc- 
Clelland, 16  Wall.  331.  21  L.  Ed.  339;  Fol- 
som  V.  Dewey,  103  U.  S.  738,  26  L.  Ed. 
470. 

26.  Character  and  sufficiency  of  oc- 
cupancy.— Stringfellow  v.  Cain.  99  U.  S. 
610.   25'  L.    Ed.    421. 

The  original  occupancy  of  P.  and  his 
wife  was  abandoned  in  1861.     Y.  then  en- 
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claimant  reside  on  the  lot  or  even  in  the  town,  if  he  uses  the  lot  and  occupies  it 
with  buildings  and  improvements  in  such  a  manner  as  to  show  an  intention 
10  possess  and  claim  such  lot  under  the  town  site  laws. 2"  But  one  who  ceased 
to  occupy  the  lot  before  the  entry  did  not  acquire  any  rights  under  the  entry. 2* 
<\d.  Rights  of  Occupants — Statement  of  Claim  and  Payment  of  Price — (aa) 
Right  and  Title  under  Entry. — An  occupant,  prior  to  the  entry  of  the  town 
site,  has  an  inchoate  right  to  the  benefit  of  the  town  site  law  in  case  the  property 
shall  be  purchased  from  the  government  by  the  proper  authorities  under  the 
provisions  of  that  law  'r^  he  is  in  the  position  of  one  seeking  to  acquire  a  title 
by  a  possession  adverse  to  all  other  inhabitants  of  the  town.^o  He  has  a  vested 
equitable  interest  in  the  lot  he  occupies,  which  cannot  be  legally  divested  ex- 
cept by  his  own  acts  in  neglecting  or  failing  to  avail  himself  of  the  privileges 
secured  to  him  by  law  or  by  a  voluntary  relinquishment.^^  A  party  in  posses- 
sion of  land  at  the  time  of  the  passage  of  the  act  of  1864  for  the  relief  of  the 
city  of  Denver  and  at  the  time  of  the  entry  thereof  by  the  probate  judge,  is  by 
law  entitled  to  a  deed  from  the  judge.^^  A  selection  of  lots  in  a  projected  town 
site,  in  accordance  with  a  plat  agreed  upon  by  a  number  of  occupants,  near  the 
date  of  the  opening  of  the  land  to  settlement,  did  not  and  could  not  rest  an  ab- 
solute title  in  the  persons  so  selecting  lots.-^^  The  interests  which  the  occupants 
possessed  previous  to  the  entry  of  a  town  site  under  the  act  of  March  2,  1867, 
either  in  the  land  occupied  by  them  or  in  rights  of  way  over  adjoinino-  streets 
and  alleys,  were  secured  by  it.^'' 


tered  into  possession.  It  matters  not,  for 
the  purposes  of  this  inquiry,  whether  Y. 
purchased  the  possessory  rights  of  P.  and 
his  wife  or  not.  They  voluntarily  left  the 
lot  and  he  took  it.  In  1868  he  gave  back 
the  south  half  to  Mrs.  P.,  and  she  has 
occupied  adversely  ever  since.  Under  the 
rule  settled  in  Stringfellow  v.  Cain,  99  U. 
S.  610,  25  L.  Ed.  421,  this  gave  her  the 
right  to  a  conveyance  under  the  trust 
created  by  the  town  site  purchase.  Can- 
non V.  Pratt,  99  U.  S.  619,  622,  25  L.  Ed. 
446. 

27.  Residence  on  lot. — Plussey  v.  Smith, 
99  U.  S.  20,  25  L.  Ed.  314;  Stringfellow  v. 
Cain,  99  U.   S.   610,  25   L.    Ed.   431. 

28.  Occupancy  ceasing  before  entry. — 
Stringfellow  v.  Cain,  99  U.  S.  610,  25  L. 
Ed.  421.  See  Folsom  v.  Dewey,  103  U. 
S.    738,   26    L.    Ed.   470. 

29.  Right  and  title  under  entry. — 
Stringfellow  v.  Cain,  99  U.  S.  610,  25  L. 
Ed.    421. 

30.  Stringfellow  v.  Cain,  99  U.  S.  610, 
25    E.    Ed.    421. 

31.  Vested  equitable  interest. — Hussey 
V.   Smith,  99   U.   S.   20,  25   L.    Ed.   314. 

32.  Right  to  deed. — A  bill  to  compel  a 
conveyance  from  a  person  to  whom  the 
probate  judge  of  Aratahoe  County,  Col- 
orado territory  (in  which  county  is  situ- 
ated Denver),  had  conveyed  a  lot  in  pur- 
suance of  the  acts  of  congress  of  Mav  23, 
1844,  and  May  28,  1864,  for  the  relief  of 
the  city  of  Denver,  and  of  the  act  of  Col- 
orado territory  of  March  11.  1864,  was 
dismissed,  because  the  defendant  was  in 
possession  of  the  lot  in  question  at  the 
♦^ime  of  the  passas'e  of  the  act  for  the  re- 
lief of  the  city  of  Denver,  and  at  the  time 
of  the  entry  of  the  lands  made  by  the 
probate  judge,  by  means  of  which   he   be- 


came and  was  the  party  by  law  entitled 
to  the  deed  from  the  probate  judge.  Co- 
field  V.  McClelland,  16  Wall.  331,  21  L. 
Ed.    339. 

33.  Effect  of  selection  of  lot.— There 
was  no  provision  in  the  act  of  March  2, 
1889,  opening  the  territory  of  Oklahoma 
to  settlement,  permitting  the  entry  to 
lands  for  town  sites.  On  May  14,  1890, 
more  than  a  year  after  lands  of  said 
territory  were  opened  to  entry  an  act  pro- 
viding for  town  sites  entries  was  passed 
(26  Stat.  109).  Hence,  a  mere  agreement 
among  a  number  of  people  selecting  lots 
for  a  projected  town  site  on  April  22, 
1889,  did  not  and  could  not  vest  an  abso- 
lute and  unconditional  title  in  the  persons 
who  thus  selected  such  lots;  such  selec- 
tion not  being  final,  neither  was  the  plat 
or  map  of  the  proposed  town  site,  as  tlien, 
or  soon  after,  agreed  upon  ^  by  the  said 
persons,  final  or  conclusive.  The  said 
agreement  upon  the  plat  or  map  was  li- 
able to  alteration;  hence,  when  thereafter, 
the  trustees,  under  the  statute,  made  a 
survey  of  lands  into  streets,  by  which  the 
plaintiff's  lot  was  placed  into  the  public 
street  of  the  city,  it  was  plaintiff's  mis- 
fortune to  draw  a  blank,  for  the  whole 
thing  was  experimental  and  conditional. 
Oklahoma  City  t'.  McMaster,  196  U  S 
529,    537,    49    L.    Ed.    587. 

34.  Act  of  March  2,  1867.— Ashby  v. 
Hall,    119   U.    S.    526,   30    L.    Ed.    469. 

The  entry  in  the  land  office  of  a  por- 
tion of  the  public  lands  in  the  territory  of 
Montana,  settled  upon  and  occupied  as  a 
town  site,  under  the  act  of  congress  of 
March  2d,  1867.  "for  the  relief  of  the  in- 
habitants of  cities  and  towns  on  the  pub- 
lic lands,"  being  "in  trust  for  the  several 
use   and   benefit   of  the   occupants   thereof, 
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(bb)  Alienation  or  Incumbrance  of  Rights. — The  occupant  of  a  lot  can  sell 
or  convey  his  possessory  interest  therein  before  the  lands  are  entered,  and  a 
bona  fide  purchaser  is  entitled  to  a  conveyance  from  the  trustee.^^  He  could 
mortgage  his  land  and  a  foreclosure  and  sale  under  the  mortgage  would  carry 
his  title  to  the  purchaser.^^ 

(cc)  Statement  of  Claim. — A  party  by  omitting  to  sign  and  deliver  the  state- 
ment required  by  §  4  of  the  Colorado  territorial  statute  March  11,  1864,  con- 
taining a  description  of  the  claim,  became  barred  of  the  right  to  the  lands  both 
in  law  and  in  equity.^'^ 

ee.  Execution  of  Trust,  Conveyance,  etc.,  of  Trustee — (aa)  In  General. — • 
The  act  of  March  2,  1867,  which  provided  that  the  "land  so  settled  and  oc- 
cupied" for  a  town  site  may  be  entered  at  the  land  office,  "in  trust  for  the  sev- 
eral use  and  benefit  of  the  occupants  thereof  according  to  their  respective  in- 
terests," created  a  trust  in  favor  of  those  who  at  the  time  the  entry  was  made 
were  occupants,  or  entitled  to  the  occupancy.^^  The  title  vested  in  town  site 
trustees  under  act  of  congress  May  14,  1890,  providing  for  town  site  entries  of 
lands  in  what  was  known  as  Oklahoma,  was  not  in  any  sense  of  a  permanent 
character ;  it  was  only  a  step  towards  the  ultimate  transmission  of  the  title  of 
the  United  States  to  occupants  under  the  township  act.^» 


according  to  their  respective  interests; 
the  execution  of  which  trust,  as  to  the  dis- 
posal of  the  lots  in  such  town,  and  the 
proceeds  of  the  sales  thereof,  to  be  con- 
ducted under  such  rules  and  regulations 
as  may  be  prescribed  by  the  legislative 
authority  of  the  state  or  territory  in 
which  the  same  may  be  situated,"  it  was 
held  that  the  occupant  of  a  lot  in  the 
town  which  had  been  surveyed  and 
plated  into  streets,  alleys,  blocks,  and 
lots,  continued  to  possess  after  such  en- 
try the  same  right  of  way  over  an  ad- 
joining alley  which  he  had  previously 
possessed  as  appurtenant  to  his  lot.  Ashby 
V.   Hall,  119  U.   S.  526,  30  L.  Ed.  469. 

35.  Alienation  or  incumbrance. — Hussey 
V.  Smith,  99  U.  S.  20,  25  L.  Ed.  314; 
Stringfellow  v.  Cain,  99  U.  S.  610,  25  L. 
Ed.  421,  followed  in  Cannon  v.  Pratt,  99 
U.  S.  619,  25  L.  Ed.  446;  Folsom  v. 
Dewey,   103  U.   S.  738,  26   L.   Ed.  470. 

36.  Mortgage — Foreclosure. — Hussey  v. 
Smith,  99  U.   S.  20,  25  L.   Ed.  314. 

An  incorporated  town'  in  Utah  was 
situate  on  public  lands,  which  were  duly 
entered  at  the  proper  land  ofiice  by  the 
mayor,  to  whom  a  patent  was  issued  un- 
der the  act  of  March  2,  1867  (14  Stat.  541). 
The  legislature  of  the  territory,  as  author- 
ized by  that  act,  enacted  the  requisite 
rules  and  regulations  for  the  disposal  of 
the  lots  in  the  town,  and  provided  that 
the  party  who  was  the  rightful  owner  of 
possession,  or  occupant,  or  was  entitled 
to  the  occupancy  or  possession  of  a  lot, 
should  on  certain  conditions  be  entitled 
to  a  deed  therefor  from  the  mayor.  A 
mode  whereby  contesting  claims  should 
be  determined  was  prescribed.  A.,  be- 
fore the  lands  were  entered,  was  in  the 
possession  of  a  lot,  and  mortgaged  it  to 
B.,  but  thereafter  remained  in  possession. 
In  a  foreclosure  suit  brought  in  the 
proper  court  against  A.,  wherein  the  proc- 
ess  sued   out   was   served  by   the   marshal 


of  the  United  States  for  that  territory,  a 
decree  was  rendered  whereunder  he,  still 
acting  as  the  ministerial  officer  of  that 
court,  under  the  decision  of  the  local 
courts  that  he  was  entitled  so  to  do,  made 
sale  of  the  lot  to  C.  The  sale  was  con- 
firmed by  the  court,  and  C.  conveyed  the 
lot  to  D.,  a  nonresident.  A.  and  D.  re- 
spectively claimed  a  deed  from  the  mayor. 
Held:  1.  That  A.'s  interest  in  the  lot,  be- 
fore the  lands  were  entered,  could  be  the 
subject  of  a  sale  or  mortgage.  2.  That 
although  this  court  subsequently  decided 
that  the  marshal  could  act  only  in  cases 
where  the  United  States  was  concerned, 
his  doings  in  the  premises  were  those  of 
an  officer  de  facto;  that  by  his  service  of 
the  process  the  court  acquired  jurisdic- 
tion of  the  person  of  A.;  that  the  sale 
under  the  decree  extinguished  A.'s  right 
to  the  lot;  and  that  D.  was  entitled  to  a 
deed  therefor  from  the  mayor.  Hussey 
V.  Smith,  99  U.  S.  20,  25  L.  Ed.  314. 

37.  Statement  of  claim. — Cofield  v.  Mc- 
Clelland,   16   Wall.    331,   21    L.    Ed.    339. 

38.  Execution  of  trust,  conveyances, 
etc.,  of  trustee. — Stringfellow  v.  Cain,  99 
U.  S.  610,  614,  25  L.  Ed.  421,  followed  in 
Cannon  v.  Pratt,  99  U.  S.  619,  25  L.  Ed. 
446.  See  Cofield  v.  McClelland,  16  Wall. 
331,  21  E.  Ed.  339;  Folsom  v.  Dewey,  103 
U.    S.    738,  26    L.    Ed.   470. 

39.  Title  of  township  trustees. — Bock- 
finger  V.  Foster,  190  U.  S.  116,  120,  47  L. 
Ed.    975. 

In  McDaid  v.  Oklahoma,  150  U.  S.  209, 
37  L.  Ed.  1055,  after  referring  to  a  de- 
cision of  the  land  department,  under  the 
act  of  1890,  to  the  effect  that  "the  issue 
of  the  patent  to  town  site  trustees  under 
the  act  was  not  a  disposition  of  the  gov- 
ernment title,  but.  a  conveyance  in  trust 
to  be  held  under  the  direction  of  '  the 
secretary  of  the  interior,"  the  court  in 
that  case,  speaking  by  Chief  Justice 
Fuller,   said:    "This  proposition  is   denied,. 


PUBLIC  LANDS. 


109 


The  execution  of  this  trust  as  to  the  disposal  of  lots  in  the  town  is  to  be 
conducted  under  such  regulations  as  may  be  prescribed  by  the  legislative  au- 
thority of  the  state  or  territory  in  which  the  town  is  situated.'**' 

(bb)  Suit  to  Divest  Trustee  of  Title. — Until  the  title  to  lands  within  any 
town  site  boundary  has  been  finally  disposed  of  as  provided  in  the  act  of  1890, 
providing  for  town  site  entries  of  lands  in  what  was  known  as  Oklahoma,  no 
suit  can  be  maintained  against  the  town  site  trustees  to  divest  them  of  the  title 
held  by  them  in  trust  for  occupants  under  that  act.'*! 

(cc)  Conveyance  by  Trustee — Formal  Requisites. — The  act  of  the  terri- 
torial legislature  of  Utah  providing  for  the  conveyance  to  occupants  by  the 
mayor  of  lands  included  in  the  town  site  did  not  require  watnesses  to  his  deed. 
It  merely  directed  that  "deeds  of  conveyance  for  the  same  shall  be  executed  by 
the  mayor  of  the  city  or  town  under  the  seal  of  the  corporation."  This  provi- 
si«n  for  the  execution  of  a  particular  class  of  deeds  is  not  controlled  by  the  law 
of  the  territory  requiring  deeds  generally  to  be  executed  with  two  witnesses."* - 

ff.  Death  of  Occupant. — The  possessory  rights  of  the  occupant  of  town  site 
lots,  subject  to  entry  under  the  acts  of  congress,  descend  upon  the  death  of  the 
occupant  according  to  the  rules  established  by  the  statutes  of  the  state,^^  and  if 
the  widow  and  heirs  maintain  such  possession  they  are  entitled  to  the  land  when 
the  town  site  is  entered.'*'* 

gg.  Streets,  Alleys  and  Squares. — The  legislature  of  the  territory  could  not, 
imder  the  authority  conferred  by  the  town  site  act  of  March  2,  1867,  change  or 
close  the  streets,  alleys,  and  blocks  of  the  town  by  a  new  survey.  \Miatever 
power  it  may  have  over  them  does  not  come  from  the  town  site  act,  but,  if  it 
exists  at  all,  from  the  general  grant  of  legislative  power  under  the  organic  act 
of  the  territory.'*^ 


and  it  is  insisted  that  the  authority  of 
the  secretary  relates  solely  to  public 
lands,  the  title  to  which  is  still  in  the 
United  States,  and  that  by  the  issue  of 
the  patent  to  town  site  trustees  the  title 
passes  and  all  control  over  the  lands  em- 
braced therein  is  lost.  Hence  that  in  this 
case  the  title  of  the  United  States  passed 
by  the  patent  to  the  trustees,  and  that 
they  held  it  thereafter  in  trust  for  the  oc- 
cupants, free  from  the  control  of  the  land 
department.  Reference  is  made  to  Moore 
7'.  Robbins,  96  U.  S.  5.30,  24  L.  Ed.  848,  and 
like  cases,  to  the  point  that  when  a  pat- 
ent has  been  awarded,  issued,  delivered, 
and  accepted,  all  right  to  control  the 
title  or  to  decide  on  the  right  to  the  title 
has  passed  from  the  executive  depart- 
ment of  the  government.  But  those  cases 
refer  to  the  legal  title  directly  and  finally 
conferred,  and  the  principle  invoked  can 
only  be  applicable  on  the  assumption  that 
■  "by  the  town  site  conveyance  title  was 
granted  to  the  Oklahoma  trustees  for  the 
purpose  of  divesting  the  government  of 
all  authority  and  control  over  the  final  dis- 
position of  the  property,  and  not  for  the 
purpose  of  putting  title  in  the  trustees  as 
agents  of  the  government  for  the  execu- 
tion of  the  trust  devolving  upon  them  as 
such."  Bockfinger  v.  Foster,  190  U.  S. 
116,   122,   47    L.    Ed.   975. 

40.  Execution  of  trust. — Ashby  v.  Hall, 
119    U.    S.    526,    30    L.    Ed.    469. 

The  power  vested  in  the  legislature  of 
the  territory  was  confined  to  regulations 
for  the  disposal  of  the  lots  and  the  pro- 
ceeds of  the  sales.  These  regulations 
mieht  extend  to  provisions  for  the  ascer- 


tainment of  the  nature  and  extent  of  the 
occupancy  of  different  claimants  of  lots, 
and  the  execution  and  delivery  to  those 
found  to  be  occupants  in  good  faith  of 
some  official  recognition  of  title  in  the 
nature  of  a  conveyance;  but  they  could 
not  authorize  any  diminution  of  the  rights 
of  the  occupants  when  the  extent  of  their 
occupancy  was  established.  Ashby  z'. 
Hall,    119   U.    S.    526,   30   L.    Ed.    469. 

41.  Suit  to  divest  title. — The  town  site 
trustees  do  not  hold  an  indefeasible  title 
as  of  private  right  \vith  power  to  dispose 
of  the  land  at  will,  but  only  as  trustees 
for  such  occupants,  as  should  be  ascer- 
tained, in  the  mode  prescribed  by  the  act 
of  congress,  to  be  entitled  to  particular 
lots  within  the  town  site  boundary.  Bock- 
finger V.  Foster,-  190  U.  S.  116,  120,  126. 
47  L.  Ed.  975.  distinguishing  Pavne  v. 
Robertson.    169    U.    S.    323,   42    L.    Ed.    764. 

42.  Conveyance  by  trustee — Formal  req- 
uisites.— Townsend  v.  Little,  109  U.  S. 
504,    512,    27    L.    Ed.    1012. 

43.  Death  of  occupant. — Stringfellow  z\ 
Cain,  99  U.  S.  610,  25  L.  Ed.  421.  See, 
penerallv,  the  title  DESCENT  AND 
DISTRIBUTION,  vol.  5.  p.  335. 

It  has  been  held  that  the  administrator 
of  a  descent  is  his  legal  representative 
within  the  meaning  of  the  act  of  Feb- 
ruary 2,  1829,  granting  the  right  to  pur- 
cliase  town  lots  to  certain  occupants  and 
their  legal  representatives.  Morehouse  t/. 
Phelps.  21    How.  294,   16   L.  Ed.  140. 

44.  Widows  and  heirs. — Strinefellow  i-. 
Cain,   99   U.    S.    610,   25   L.    Ed.    421. 

45.  Streets,  alleys,  etc. — .A.shby  v.  Hall, 
119    U.    S.    526.   30   L.    Ed.   469. 
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hh.  Adverse  Claims — Remedies. — A  town  site  occupant  after  receiving  title 
under  the  act,  may  be  sued  by  anyone  claiming  to  have  acquired  under  the 
homestead  laws  a  right  to  the  lands  prior  and  superior  to  that  held  by  the  town 
site  trustees  for  the  use  and  benefit  of  the  town  site  occupants.'**^  The  probate 
court  of  Utah  has  jurisdiction  to  determine  the  conflicting  rights  of  claimants  to 
lots  forming  part  of  the  lands  in  that  territory  entered  as  a  town  site  under  the 
act  of  congress  of  March  2,  1867  (14  Stat.  541),  and  an  appeal  may  be  taken 
from  the  judgment  of  that  court  to  the  district  court,  within  one  year  after  it 
has  been  rendered.'*'^ 

ii.  Appeal  to  Land  Department. — The  town  site  trustees  appointed  by  the 
secretary  of  the  interior  under  the  act  of  May  14th,  1890,  are  agents  of  the 
government  and  their  decisions  are  subject  to  appeal  to  the  commissioner  and  the 
secretary  as  provided  for  in  the  secretary's  regulation.^s  And  where  an  appeal  had 
been  duly  taken  thereunder,  the  trustees  properly  declined  to  issue  a  deed  and 
the  mandamus  to  compel  them  to  do  so  is  improvidently  awarded.*^ 

(h)  Right  to  Vacant  Back  Land — aa.  In  General. — Before  the  transfer  of 
Louisiana  to  the  United  States,  the  Spanish  government  was  accustomed _  to 
grant  lands  fronting  on  the  Mississippi  River,  and  reserve  the  lands  behind 
those  thus  granted  for  the  use  of  the  front  proprietors,  who  had  always  a  right 
of  pre-emption  to  them.^*'  It  was  customary  to  reserve,  to  the  depth  of  forty 
additional  arpents,  the  lands  immediately  in  the  rear,  to  be  used  by  the  front 
proprietors  for  pasturage,  or  to  obtain  timber  for  fences  or  for  fuel.-^^  After 
the  transfer  congress  recognized  this  right  of  pre-emption  by  several  laws.^^ 

bb.  Amount  of  Land. — The  right  of  pre-emption  did  not  extend  so  far  in 
depth,  as  to  include  lands  fit  for  cultivation  bordering  on  another  river,  creek,  bayou 
or  watercourse.^-^  And  under  the  act  of  March  3,  1811,  where,  owing  to  a  bend  in  the 
river,  each  claimant  could  not  obtain  a  tract  equal  in  quantity  to  the  tract  already 
owned  by  him,  the  principal  deputy  surveyor  of  each  district,  under  the  super- 
intendence of  the  surveyor  of  the  public  lands  south  of  the  state  of  Tennessee, 
should  divide  the  vacant  land  amongst  the  claimants  in  such  manner  as  to  him 
might  seem  most  equitable.^* 

cc.  Notice  of  Claim  and  Payment. — It  was  provided  that  all  notices  of  claims 
should  be  entered,  and  the  money  paid  thereon,  at  least  three  weeks  before  such 
period  as  may  be  designated  by  the  president  of  the  United  States  for  the  public 
sale  of  the  lands  in  the  township.  The  last  proviso  cannot  be  construed  to  apply 
to  a  township  where  the  lands  had  already  been  exposed  to  sale  by  order  of  the 

46.  Adverse  claims — Remedies. — Bock-  51.  Slidell  v.  Grandjean,  111  U.  S.  412, 
finger  v.   Foster,  190  U.   S.   116,  120,  47  L-       417,   28   L.   Ed.   321. 

Ed.    975.  52.    Recognition    after  cession. — Surgett 

47.  Jurisdiction  of  probate  court — Ap-  j,  Lapice,  8  How.  48,  12  L.  Ed.  982;  Hay- 
peal.— Cannon  V.  Pratt,  99  U.  S.  619,  25  del  v.  Dufresne,  17  How.  23,  29,  15  L. 
L.    Ed.    446.                         •  Ed.   115.     See  post,   "Recognition,   Valida- 

48.  Appeal    to    land     department.— Mc-  tjon   and  Confirmation,"   HI,   C.   3. 

Daid  V.   Oklahoma,   150  U.   S.  209,  219,  37  Act  of  March  3,   1811.— Jourdan  v.  Bar- 

L.    Ed.    1055.  rett.   4    How.    168,    11    L.    Ed.    924;    Haydel 

49.  McDaid  v.  Oklahoma,  150  U.  S.  209,  .-^._   Defrcsne,   17   How.  23,  15   L.  Ed.  115. 
220,  37  L.  Ed.  1055;  Bockfinger  v.  Foster,  ^^^   ^^  1832.— In    1832.   congress   passed 
190   U.    S.  .116     121     47    L     Ed.   9ro^      See,  ^^   ^^^    ^^   gtat.   at   L.,   534)    giving   to   the 
also,  the  title   MANDAAlUb,  vol.   8,  p.   1^  proprietors   of  any   tracts   bordering   on   a 

50.  Right  to  vacant  back  land.— burgetu  ^j^.^^  ^^^^^  bayou,  or  watercourse,  the 
r.  Lapice,  8  How-.  48,  12  L.  Ed.  982.  bee  ^.j^j^^  ^^  preference  in  the  purchase  of  any 
on  this  subject  Slidell  r.  Grandjean,  HI  ^-3^3^^  tract  of  land  adjacent  to  and  back 
U.   8.   412    417,   28   L.   Ed.   321.                  _  „f    j^j^    ^^^    ^ract.      Surgett    v.    Lapice,    8 

Under  the  former  government  of  Louisi-  j^^w    48    12  L    Ed    982 

ana,  the  regulations   of  O'Reilly,   Gayoso,  ^„  '  »  '     "^      '  r  1  \,j  ~  c         *..        t 

and'   Morales     recognized      the      equitable  ??     ^^H    f   Fd    ^^^J"'"^'"  "'^  ^P'"' 

claim    of    the    owners    of    tracts    of    land  §   How.  48.  12  L.   Ed.  982.                   _  _ 

fronting   on   rivers,    etc.,    to   a    portion    of  54.    Bend  m  nver— Equitable  division.— 

the    public    lands    which    were     back      of  Jourdan  v.  Barrett.  4  How.  168.  11  L.   Ed. 

them      Jourdan  v.  Barrett,  4  How.  168,  11  924;    Haydel  v.    Dufresne,   17   How.   23,   15 

L.    Ed.    924.  L.  Ed.  115. 


PUBLIC  LANDS. 


Ill 


president  in  1829.  The  act  having  been  passed  in  1832,  a  GompHance  with  it 
was  impossible,  and  it  must,  therefore,  be  construed  as  applying  prospectively  to 
those  lands  which  had  not  been  exposed  to  public  sale.^^  In  executino-  the  acts 
of  1820  and  1832,  claimants 'were  allowed  to  pay  for  the  largest  amount  which 
they  claimed,  but  the  precise  amount  due  on  the  exact  quantity  of  land  to  which 
they  were  entitled  could  not  appear  until  the  final  survey.-'^*' 

(i)  Rights  of  Claimant  under  Rejected  or  Relinquished  Claim— aa.  Statu- 
tory Provisions. — Where  claims  had  been  made  and  therefore  adjudged  invalid, 
congress,  in  some  instances,  by  private  act,  permitted  those  who  were  bona  fide 
purchasers  from  the  claimant  whose  claim  had  been  adjudged  invalid,  or  from 
his  assigns,  to  enter  the  land  so  purchased  according  to  the  lines  of  the  public 
surveys  then  provided  for,  at  $1.25  per  acre,  to  the  extent  to  which  the  lands 
had  been  reduced  to  possession  at  the  time  of  the  adjudication  by  the  supreme 
court.^^  Congress  has  at  times  provided  that  where  a  quantity  of  land  within 
a  former  concession  had  been  sold,  the  owners  of  the  concession  may  enter  a 
like  quantity  in  any  land  ofifice  within  certain  territory  after  the  same  has  been 
offered  for  sale.^^ 

It  was  provided  by  the  act  of  1832,  §  3,  that  persons  who  had  claims  of 
a  certain  class  under  France  or  Spain,  to  land  upon  which  they  were  settlers 
and  housekeepers,  might  have  a  right  of  pre-emption  where  their  claims  had  been 
rejected  or  if  they  would  relinquish  their  claims. ^^     This  right  of  pre-emption 


55.  Notice   of     claim    and     payment. — 

Surgett   V.    Lapice,   8    How.    48,   13   L.    Ed. 
982. 

56.  Jourdan  v.  Barrett,  4  How.  168,  11 
L.    Ed.  924. 

57.  Statutory  provisions. — In  Beley  v. 
Naphtaly,  169  U.  S.  353,  358,  42  L.  Ed. 
775,  the  court  say:  "Such  is  the  act,  ap- 
proved March  3,  1863,  c.  116,  12  Stat.  808, 
entitled  'An  act  to  grant  the  right  of  pre- 
emption to  certain  purchasers  of  the 
"Soscol  Ranch"  in  the  state  of  Cali- 
fornia.' See  also  a  similar  act,  approved 
June  17,  1864,  c.  133,  13  Stat.  136;  also  the 
act  approved  July  2,  1864,  c.  218,.  13  Stat. 
372;  also  the  act  approved  March  3,  1865, 
c.   115,   13   Stat.   534." 

58.  Entry  of  like  quantity  in  another 
territory. — Soulard  v.  United  States,  10 
Pet.    100,   9  L.   Ed.   361. 

In  the  act  of  1836,  congress  had  in  view 
the  situation  of  persons  whose  titles  were, 
by  that  act,  confirmed  to  lands  which  had 
been  previously  granted  to  others,  and, 
in  order  to  meet  the  case,  provided  that 
such  confirmed  claimants  might  take  up, 
elsewhere,  an  amount  of  public  land  equal 
to  that  which  they  lost.  Les  Bois  v. 
Bramell,  4  How.  449.   11   L.   Ed.  1051. 

The  act  of  congress  of  1860,  providing 
that  in  case  lands  within  territory  ceded 
to  the  Uitiited  States,  claimed  under  grants 
previously  made  by  foreign  governments 
and  since  confirmed,  should  be  sold  by  the 
United  States  before  the  confirmation,  or 
could  not  be  surveyed  and  located,  the 
claimant  should  be  entitled  to  so  much 
public  land  in  lieu  thereof,  includes  lands 
granted  by  the  United  States  to  settlers 
thereon.  The  right  rests  upon  the  rea- 
sons that  the  claimant  had  been  deprived 
of  so  much  of  his  private  property  by  the 
act  of  the  United  States,  and  that  the  stat- 
utes in  pari  materia  used  the  words  "sold 


or  disposed  of."  United  States  v.  Wat- 
kms,  97  U.  S.  219,  24  L.  Ed.  952;  Five  Per 
Cent  Cases,  110  U.  S.  471,  484,  28  L.  Ed. 
198. 

Failure  to  prove  sale  of  land. — A  de- 
cree of  the  court  was  erroneous,  authoriz- 
mg  the  claimants  to  enter  public  land, 
upon  the  ground  that  the  United  States 
had  sold  what  was  covered  by  the  claim, 
when  there  was  no  evidence  that  the 
United  States  had  made  any  such  sales. 
United  States  v.  Castant,  12  How.  437  13 
L.   Ed.   1056. 

59.  Relinquishment  of  claims— Act  of 
1832.— O'Brien  v.  Perry,  1  Black  132,  17 
L.   Ed.   114. 

A  party  claimed  a  town  lot  on  which 
he  resided  and  other  adjoining  land.  The 
town  lot  was  confirmed  in  1825,  and  in 
1834  he  relinquished  his  claim  and  de- 
manded his  pre-emption  of  the  other  land 
under  the  act  of  1832.  It  was  held  that 
he  was  a  settler  and  housekeeper  on  the 
land  to  which  he  claimed  pre-emption, 
O'Brien  v.  Perry,  1  Black  132,  17  L  Ed! 
114. 

Where  a  person,  whose  right  of  pre- 
emption was  founded  on  his  relinquish- 
ment of  an  undetermined  claim  under 
France  or  Spain,  has  entered  the  land  ac- 
cording to  the  act  of  1832,  and  the  land 
office  has  canceled  his  entry  and  issued 
a  patent  to  another  person  for  the  same 
land,  the  patent  and  the  cancellation  of 
the  entry  are  both  void.  O'Brien  v  Perrv 
1   Black  132,   17  L.   Ed.   114. 

According  to  the  instructions  from  the 
commissioner  of  the  land  office,  the  cer- 
tified copy  of  the  relinquishment  would 
seem  to  be  sufficient  evidence  of  the  right 
of  pre-emption,  even  without  further 
proof.  O'Brien  v.  Perry,  1  Black  13-> 
136.    17   L.    Efl.   114. 

The   amount   of   land     to     which     such 
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did  not  depend  upon  actual  residents  and  housekeepers,  in  the  case  of  a  person 
whose  claim  under  such   Spanish  or  French  grant  was  still  undetermined.'^" 

It  was  provided  by  the  act  of  1866,  to  cjuiet  land  titles  in  California,  that 
land  grants  purchased  of  Mexican  grantees  or  their  assigns,  in  good  faith  and 
for  a  valuable  consideration,  where  such  grants  have  subsequently  been  rejected 
or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey  of 
the  grant,  may  be  purchased  of  the  United  States  by  such  prior  purchasers, 
after  the  same  are  surveyed  under  existing  laws,  at  the  minimum  price  estab- 
lished by  law,  provided  there  is  no  valid  adverse  private  right  or  title  except 
tliat  of  the  United  States,*^ ^  and  provided  such  prior  purchasers  have  used,  im- 
proved, and  continued  in  the  actual  possession  of  the  premises  according  to  the 
tenor  of  their  original  purchase,  they  first  making  proof  of  those  facts  as  re- 
quired in  the  seventh  section  of  the  act  to  quiet  the  title  to  such  grants,  under 
regulations  to  be  prescribed  by  the  commissioner  of  the  "general  land  ofiice  as 
provided  by  the  same  section  of  that  act.^^  Annexed  to  that  right,  however,  is 
the  condition,  the  right  to  purchase,  "shall  not  extend  to  lands  containing  mines 
of  gold,   silver,   copper,   or   cinnabar."^^ 

bb.  Inability  to  Prove  Prior  Grant. — The  hardship  to  be  relieved  from  by 
these  special  acts  and  by  the  general  act  of  1866  did  not  solely  exist  in  the 
fact  that  there  had  been  a  formal  grant  from  the  Mexican  authorities,  which  was 
in  some  manner  defective,  so  that  no  valid  claim  or  right  could  grow  out  of 
such  grant,  but  it  also  existed  when  a  claimant  in  possession  of  land  which  he 
had  bona  fide  and  for  a  valuable  consideration  purchased  of  one  who  claimed 
his  right  or  title  from  the  Mexican  or  Spanish  government  by  way  of  a  grant 
therefrom,  was  nevertheless  unable  to  prove  such  grant,  and  as  a  consequence 
could  not  prove  any  valid  title  or  claim  in  himself/^"* 

cc.     Application   and    Proof. — The   claimant   under   a    rejected   Mexican   land 


claimant  was  entitled  to  pre-empt  in  no 
case  exceeded  the  quantity  of  their  claim, 
which  should  in  no  case  exceed  640  acres 
including  the  improvements.  O'Brien  v. 
Perry,    1    Black   132,    17    L.    Ed.   114. 

60.  Claim  still  undetermined. — O'Brien 
V.  Perry,  1   Black  132,   17  L-   Ed.   114. 

61.  General  act  of  1866.— The  Secretary 
V.  McGarrahan,  9  Wall.  298,  305,  19  L.  Ed. 
679;  Beley  v.  Naphtaly,  169  U.  S.  353,  357, 
42    L.    Ed.   775. 

The  words  "grantees"  and  "grants" 
should  not  have  such  a  rigid  and  technical 
construction  as  to  require  the  actual  ex- 
istence of  a  formal  grant  from  the  gov- 
ernment of  Mexico,  but  should  be  con- 
strued in  accordance  with  what  seems  to 
have  been  its  plain  purpose,  which  was  to 
cover  the  case  of  those  persons  who  in 
good  faith  and  for  a  valuable  considera- 
tion have  purchased  lands  (and  taken  and 
retained  their  possession)  from  those  who 
claimed  and  were  supposed  to  be  Mexi- 
can grantees,  but  whose  claims  had  been 
subsequently  rejected.  Belev  v.  Naphtaly, 
169    U.    S.   353,   360,   42    L.    Ed.    775. 

Necessity  for  record  proof  grant. — Un- 
der the  statute  of  1866  record  proof  of 
the  existence  of  a  grant  was  not  neces- 
sary in  order  to  give  the  officers  of  the 
United  States  jurisdiction  to  issue  the 
patent  upon  being  satisfied  of  the  exist- 
ence of  those  facts  in  regard  to  which  it 
was  their  province  to  determine.  Beley  v.. 
Naphtaly,  169  U.  S.  353,  301,  42  L-  Ed. 
775.      , 


"In  Winona,  etc.,  R.  Co.  v.  Barney,  113 
U.  S.  618,  28  L.  Ed.  1109,  this  court  con- 
strued an  act  of  congress  which  alluded 
to  lands  'granted  as  aforesaid'  as  includ- 
ing lands  purporting  to  have  been 
'granted  as  aforesaid,'  and  this  inclusion 
was  made  because  the  court  was  satisfied, 
taking  all  things  into  consideration,  that 
such  construction  was  what  congress 
meant.  The  court  simply  carried  out  that 
intention  by  supplying  a  word  not  found 
in  the  act.  For  the  reasons  thus  given 
we  think  this  act  includes  those  persons 
who  in  good  faith  and  for  a  valuable  con- 
sideration have  purchased  land  from  those 
who  claimed  and  who  were  thought  to  be 
Mexican  grantees  or  assigns,  provided 
they  fulfill  the  other  conditions  named  in 
the  act."  Beley  v.  Naphtaly,  169  U.  S. 
353.   3G1,   42    L.    Ed.    775. 

Purchase  after  claim  rejected  and  pend- 
ing appeal  therefrom. — Belev  v.  Naph- 
taly,   169   U.    S.   353,   42    L.    Ed.    775. 

62.  The  Secretary  v.  McGarrahan,  9 
Wall.    298,    305,    19    L.    Ed.   579. 

63.  Lands  excluded. — The  Secretary  v. 
McGarrahan,  9  Wall.  298,  305,  19  L.  Ed. 
579. 

In  The  Secretary  v.  McGarrahan,  9 
Wall.  298,  19  L.  Ed.  579,  it  was  held  that 
the  claimant  must  show  that  the  land 
contained    no   such    mines. 

G4.  Inability  to  prove  prior  grant. — 
Beley  v.  Naphtaly,  169  U.  S.  353,  358,  42 
L.   Ed.   775.   , 
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claim  of  the  right  to  purchase  at  the  minimum  price,  should  make  application 
to  the  commissioner  of  the  general  land  office  and  not  to  the  secretary  of  the 
interior.^^  Such  claimant  shall  make  proof  of  the  facts  required  under  regula- 
tions to  be  provided  by  the  commissioner  of  the  general  land  office."'' 

dd.  Hearing  and  Determination. — Whether  or  not  one  is  in  fact  such  bona 
fide  purchaser  was  a  question  to  be  determined  by  the  government  on  issuing 
the  patent,  and*  an  inquiry  into  that  question  of  fact  is  precluded  by  the  patent 
itself.  6"^ 

ee.  Alienation  of  RigJit. — A  purchaser  in  good  faith  from  a  Mexican  grantee, 
could  convey  to  another  his  right  under  the  statute  of  1866.  His  right  was 
not  a  mere  personal  privilege  which  he  might  exercise  to  purchase  the  land  at 
the  minimum  price  established  by  law.  But  he  could  assign  or  convey  such  right, 
and  his  grantee  or  assignee,  immediate  or  remote,  could,  so  far  as  this  point  is 
concerned,  exercise  the  same  right  of  purchase  which  he  had  before  he  con- 
veyed or  assigned. 6^ 

(j)  Abandonment  or  Relinquishment  of  Rights. — One  who,  having  an  in- 
choate right  to  property,  abandons  it  for  a  long  period  and  permits  others  to 
acquire  apparent  title,  and  deal  with  it  as  theirs,  and  as  though  he  had  no  right, 
does  not  appeal  to  the  favorable  consideration  of  a  court  of  equity.  A  neg- 
lected right,  if  neglected  too  long,  must  be  treated  as  an  abandoned  right  which 
no  court  will  enforce.  There  always  comes  a  time  when  the  best  of  rights  will, 
by  reason  of  neglect,  pass  beyond  the  protecting  reach  of  the  hands  of  equity.*^^ 
As  to  the  abandonment  or  relinquishment  of  the  rights  and  interests  acquired 
in  land  belong  to  the  public  domain,  see  the  appropriate  heads  throughout  this 
work. 

(3)  Patent  Certificates  or  Receipts  of  Purchase. — Patent  certificates  or  re- 
ceipts of  purchase  protect  the  purchaser  as  fully,  and  are  as  binding  upon  the 
government,  as  the  patent  which  follows  as  of  course.'^ ^  The  final  receiver's  re- 
ceipt is  an  acknowledgment  by  the  government  that  it  has  received  full  pay  for 
the  land,  that  it  holds  the  legal  title  in  trust  for  the  entryman  and  will  in  due 
course  issue  to  him  a  patent.  He  is  the  equitable  owner  of  the  land.  It  becomes 
subject  to  state  taxation,  and  under  the  control  of  state  laws  in  respect  to  con- 
veyances,  inheritances,   etc.'^^     The   contract   of  purchase   is  complete  when  the 

65.  Application  and  proof. — The  Secre-  claim  to  the  land  or  because  he  is  con- 
tary  v.  AlcGarrahan,  9  Wall.  29S,  310,  19  scious  that  it  is  invalid,  abandons  it,  and 
L.  Ed.  579.  a    score    of    years    thereafter    some    third 

66.  The  Secretary  v.  McGarrahan,  9  party  comes  in  and  attempts  to  dispossess 
Wall.   298,   310,   19    L.    Ed.   579.  the  railroad  company  (grantee  of  congress) 

67.  Hearing  and  determination. — Beley  of  its  title — apparently  perfect  and  un- 
V.  Naphtaly,  169  U.  S.  353,  363,  42  L.  Ed.  questioned  during  these  many  years — he 
775.  does  not  come  in  the  attitude  of  an  equi- 

The  decision  of  the  land  department  table  appellant  to  the  consideration  of 
with  reference  to  the  facts  set  up  by  the  the  court.  Tarpey  v.  Madsen,  178  U.  S. 
claimant  as  entitling  him  to  the  benefit  215,  220,  44  I^.  Ed.  1042. 
of  the  statute,  was  conclusive  and  not  70.  Patent  certificates  or  receipt  of  pur- 
open  to  review  by  the  court.  The  Secre-  chase. — Withcrspoon  v.  Duncan,  4  Wall, 
tary  v.  McGarrahan,  9  Wall.  298,  19  L.  210,  18  L.  Ed.  339;  Carroll  v.  SafTord,  3 
Ed.  579;  Beley  v.  Naphtaly,  169  U.  S.  353,  How.  441,  11  L.  Ed.  671. 
42  L.  Ed.  775.  See  post,  "Conclusiveness  71.  United  States  v.  Detroit,  etc.,  Lum- 
— Direct  and  Collateral  Attack,"  II,  B,  ber  Co.,  200  U.  S-  321,  337,  50  L.  Ed.  499, 
4,  i,   (1).  citing   Carroll   v.    SafTord,   3   How.    441.    11 

68.  Alienation  of  right.— Beley  v.  L.Ed.  071;  Withcrspoon  j'.  Duncan,  4  Wall. 
Naphtaly,  169  U.  S.  363,  363,  42  L.  Ed.  210,  18  h-  Ed.  339;  Simmons  z'.  Wagner, 
775.  101  U.  S.  260,  25  L.  Ed.  910;  Winona,  etc., 

69.  Abandonment  or  relinquishment  of  Land  Co.  v.  Minnesota,  159  U.  S.  526,  40 
rights.— Aloran  7'.  Horsky,  178  U.  S.  205,  L.  Ed.  247;  Cornelius  v.  Kessel.  128  U.  S. 
208,  44  L.  Ed.  10.^8,  citing  Felix  v.  Patrick,  456,  32  L.  Ed.  482;  Hastings,  etc  R  Co 
145  U.  S.  317,  36  L.  Ed.  719;  Galliher  v.  r.  Whitney,  132  U.  S.  357,  \33  L.  Ed.  363; 
Cadwell,   145   U.   S.   368,   36   L.   Ed.   738.  Benson    Min..   etc.,   Co.   7'.    Alta    Min.,   etc.. 

When  the  original  entryman,   either  be-       Co.,  145  U.  S.  428,  36  L.  Ed.  762. 
cause    he    does    not   care    to     perfect      his  Certificate   of   entry.— According  to   the 
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certificate  of  entry  is  executed  and  delivered,  and  thereafter  the  land  ceases 
to  be  a  part  of  the  public  domain.  The  government  agrees  to  make  proper  con- 
veyance as  soon  as  it  can,  and  in  the  meantime  holds  the  naked  fee  in  trust  for 
the  purchaser,  who  has  the  equitable  title.  A  second  sale,  if  the  first  was  author- 
ized by  law,  confers  no  right  on  the  buyer,  and  is  a  void  act."^  Certificates  of 
the  ofticers  of  the  land  department  of  location  of  warrants  and  of  payment  of 
purchase  money  do  not  convey  the  legal  title  of  the  land  to  the  holder  of  the 
certificate,  but  they  are  only  evidence  of  equitable  title,  which  may  afterwards 
be  perfected  by  the  issue  of  a  patent,  and  that  in  the  courts  of  the  United  States 
such  certificates  are  not  sufficient  to  authorize  a  recovery  in  an  action  of  eject- 
ment.'3     Such  certificate  constitutes  a  good  defense  to  an  action  of  ejectment,'^ 


well-known  mode  of  proceeding  at  the 
land  offices  (established  for  the  rnutual 
convenience  of  buyer  and  seller),  if  the 
party  is  entitled  by  law  to  enter  the  land, 
the  receiver  gives  him  a  certificate  of  en- 
try reciting  the  facts,  by  means  of  \vhich, 
in  due  time,  he  receives  a  patent.  Wither- 
spoon  V.  Duncan,  4  Wall.  210,  21S,  18  L. 
Ed.    339. 

Many  agricultural  lands  and  many  min- 
ing claims  are  held  by  their  owners  with 
only  final  receipts  from  the  government 
and  without  the  issue  of  any  patent,  yet 
the  rights  which  accompany  title  are  ex- 
ercised by  the  parties  and  enforced  by  the 
courts.  Clark  v.  Herington,  18G  U.  S. 
206,  211,   46   L.   Ed.   1128. 

"Prior  to  the  issue  of  any  patent  a 
party  may  have  rights  in  the  land  of  one 
kind  or  another  which  courts  will  enforce. 
Thus,  where  the  full  equitable  title  to 
land  has  passed  from  the  government  to 
an  individual,  the  land  is  subject  to  state 
taxation,  although  no  patent  has  issued. 
Carroll  v.  Safford,  3  How.  441,  11  L.  Ed. 
671;  Witherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  Ed.  339.  Where,  prior  to  the  issue 
of  a  patent,  land  in  possession  of  an  in- 
dividual is  sought  to  be  charged  with 
state  taxes,  he  may  contest  in  the  courts 
the  liability  of  the  land  therefor  on  the 
ground  that  full  equitable  title  has  not 
passed  to  him,  or  that  something  yet  re- 
mains to  be  done  before  the  rights  of  the 
government  are  ended.  Railway  Co. 
V.  Prescott,  16  Wall.  603,  21  L.  Ed. 
373;  Railway  Co.  v.  McShane,  22  Wall. 
444,  22  L.  Ed.  747."  Clark  v.  Herington, 
186   U.    S.   206,   210,   46   L.    Ed.   1128. 

Subject  to  taxation. — When  the  pur- 
chaser of  land  from  the  United  States  has 
paid  for  it,  and  received  a  final  certificate, 
it  is  taxable  property,  according  to  the 
statutes  of  Michigan,  although  a  patent 
has  not  yet  been  issued.  Carroll  v.  Saf- 
ford, 3   How.  441,  11   L.   Ed.  671.  _ 

Taxation  upon  lands  so  held  is  not  a 
violation  of  the  ordinance  of  1787,  as  an 
"interference  with  the  primary  disposi- 
tion of  the  soil  by  congress,"  nor  is  it  "a 
tax  on  the  lands  of  the  United  States." 
The  state  of  Michigan  could  rightfully  im- 
pose the  tax.  Carroll  v.  SafTord,  3  How. 
441,  11   L.  Ed.  671. 

It  was  competent  for  the  state  to  as- 
sess and  tax  such  lands  at  their  full 
value,    as    the    absolute    property     of      the 


holder  of  the  final  certificate,  and  in  de- 
fault of  payment,  to  sell  them  as  if  he 
owned  them  in  fee.  Carroll  v.  Safford,  3 
How.  441,  11   L.   Ed.  671. 

72.  Witherspoon  v.  Duncan,  4  Wall.  210, 
218,   18   L.    Ed.    339. 

Lands  cannot  be  said  to  be  public  lands 
after  they  have  been  entered  at  the  land 
office,  and  certificates  of  entry  obtained: 
The  contract  of  purchase  is  complete 
when  the  certificate  of  entry  is  executed 
and  delivered,  and  thereafter  the  land 
ceases  to  be  a  part  of  the  public  domain, 
and  becomes  private  property.  The  gov- 
ernment agrees  to  make  proper  convey- 
ance as  soon  as  it  can,  and  in  the  mean- 
time holds  the  naked  legal  fee  in  trust 
for  the  purchaser,  who  has  the  equitable 
title.  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  506,  507,  33  L.  Ed. 
687. 

"In  Witherspoon  v.  Duncan,  4  Wall. 
210,  218,  18  L.  Ed.  3.39,  it  is  said  by  Mr. 
Justice  Davis,  speaking  for  the  court, 
that  'in  no  just  sense  can  lands  be  said 
to  be  public  lands  after  they  have  been 
entered  at  the  land  office  and  a  certifi- 
cate of  entry  obtained.  If  public  lands 
before  the  entrj-,  after  it  they  are  private 
property.  *  *  *  The  contract  of  purchase 
is  complete  when  the  certificate  of  entrj' 
is  executed  and  delivered,  and  there- 
after the  land  ceases  to  be  a  part  of  the 
public  domain.  The  government  agrees 
to  make  proper  convej-ance  as  soon  as  it 
can,  and  in  the  meantime  holds  the  naked 
legal  fee  in  trust  for  the  purchaser  who 
has  the  equitable  title.'  It  may  be  said 
that  this  language  refers  to  the  certifi- 
cate issued  on  final  proofs,  but  if  the 
word  'entry,'  as  applied  to  appropriations 
of  land,  'means  that  act  b\'  which  an  in- 
dividual acquires  an  inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the 
country,  by  filing  his  claim,'  Chotard  v. 
Pope,  12  Wheat.  586,  588,  6  L.  Ed.  737, 
the  principle  has  a  wider  scope."  Sturr 
V.   Reck.   133  U.    S.    541.   .•')4S,   33   L.   Ed.   761. 

73.  Evidence  of  equitable  title.— Lang- 
don  V.  Sherwood,  124  U.  S.  74,  83,  31  L. 
Ed.  344;  Hooper  v.  Scheimer,  23  How. 
S35,  16  L.  Ed.  452;  Hussman  v.  Durham, 
165  U.  S.  144.  41  L.  Ed.  664;  Carter  v. 
Ruddy,  166  U.  S.  493,  495,  41  L.  Ed. 
1090. 

74.  Defense  to  ejectment. — .\  party  in 
possession     of    lands,    holding    an    uncan- 
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and  no  doubt  is  entertained  of  the  power  of  the  states  to  pass  laws,  authorizing 
purchasers  of  lands  from  the  United  States  to  prosecute  actions  of  ejectment 
upon  certificates  of  purchase,  against  trespassers  on  the  lands  purchased ;  but 
it  is  denied  that  the  states  have  any  power  to  declare  certificates  of  purchase  of 
equal  dignity  with  a  patent ;  congress  alone  can  give  them  such  effect/^  Al- 
though the  officers  of  the  land  department  may  in  practice,  and  as  a  rule  of  con- 
venience, have  received  the  certificate  of  purchase  as  evidence  of  title,  yet  nei- 
ther that  practice  nor  the  certificate  itself  can  control  the  power  either'  of  the 
United  States  or  of  the  federal  supreme  court,  to  adjudge  or  to  confirm  the 
title  to  the  land  to  the  true  owner  J  ^ 

(4)  P<itent  or  Direct  Legislative  Grant — (a)  Patent — aa.  In  General. — The 
patent  of  the  United  States  is  the  conveyance  by  which  the  nation  passes  its 
title  to  portions  of  the  public  domain."'^  A  grant  is  a  contract  executed."^  It  is 
a  transfer  of  tangible  property;  of  property  in  existence  before  the  right  is 
conveyed ;  of  property  which  the  government  has  the  full  right  to  dispose  of  as 
it  sees  fit,  and  may  retain  to  itself  or  convey  to  one  individual  or  another;  and 
it  creates  a  title  which  lasts  for  all  time."''  In  the  legislation  of  congress  a 
patent  has  a  double  operation.  It  is  a  conveyance  by  the  government,  when  the 
government  has  any  interest  to  convey  ;^^  but  where  it  is  issued  upon  the  con- 
firmation of  a  claim  of  a  previously  existing  title,  it  is  documentary  evidence, 
having  the  dignity  of  a  record,  of  the  existence  of  that  title,  or  of  such  equities 
respecting  the  claim  as  justify  its  recognition  and  confirmation.  The  instrument 
is  not  the  less  efficacious  as  evidence  of  previous  existing  rights  because  it  also 
embodies  words  of  release  or  transfer  from  the  government. ^^ 


celed  certificate  of  the  register  of  the 
land  office  within  whose  district  they  are 
situate,  showing  that  full  payment  has 
been  made  for  them,  was  sued  in  eject- 
ment by  the  party  who  subsequently  en- 
tered them,  and  obtained  a  patent  there- 
for. Held,  that  the  plaintiff  is  not  en- 
titled to  recover.  Simmons  v.  Wagner, 
101   U.    S.   260,   25   L.    Ed.   910. 

75.  Basis  of  action  of  ejectment. — Bag- 
nell  V.  Broderick,  13  Pet.  436,  10  L.  Ed. 
235. 

The  act  of  the  legislature  of  Illinois, 
giving  the  right  to  the  holder  of  a  regis- 
ter's certificate  of  the  entry  of  public 
lands,  to  recover  possession  of  such  lands 
in  an  action  of  ejectment,  does  not  apply 
to  cases  where  a  paramount  title  to  the 
lands  is  in  the  hands  of  the  defendant,  or 
of  those  he  represents.  The  exception  in 
the  law  of  Illinois,  applies  to  cases  in 
which  the  United  States  have  not  parted 
with  the  title  to  the  land,  by  granting  a 
patent  for  it.  Wilcox  v.  McConnel,  13 
Pet.  498,  10  L.  Ed.  264,  cited  and  com- 
mented on  in  Mobile  v.  Eslava,  16  Pet. 
234,  250,  10  L.  Ed.  948.  See  Martin  v. 
Hunter,  1  Wheat.  304,  305,  355,  4  L. 
Ed.  97. 

76.  Effect  of  rule  of  decision  in  depart- 
ment.— Irvine  v.  Marshall,  20  How.  558, 
15    L.    Ed.   994. 

Although  a  certificate  may  he  the  sub- 
ject of  bargain  and  sale,  yet  the  United 
States  can  take  care  that  the  conveyance 
shall  be  made  to  him  who  is  in  good  faith 
their  vendee.  Irvine  v.  Marshall,  20  How. 
558,   15  L.   Ed.  994. 

77.  Patent  or  grant— In  general. — 
Smelting  Co.  v.  Kemp,  104  U.   S.  636,  640, 


26  L.  Ed.  875;  Smelting  Co.  v.  Ray,  104 
U.  S.  657,  26  L.  Ed.  882;  Gibson  v.  Chou- 
teau, 13  Wall.  92,  102,  20  L.  Ed.  534;  Bar- 
den  V.  Northern  Pac.  R.  Co.,  154  U.  S. 
288,  327,  38  E.  Ed.  992;  Stoddard  v. 
Chambers,  2  How.  284,  318,  11  L.  Ed.  269; 
Hoofnagle  v.  Anderson,  7  Wheat.  212, 
5  E.  Ed.  437;  Boardman  v.  Reed,  6  Pet. 
328,  8  E.  Ed.  415;  White  v.  Burnley.  20 
How.  235,  15  L.  Ed.  886;  Spencer  v.  Laps- 
ley,    20    How.    264,   272,    15    L.    Ed.    902. 

"The  patent  for  land  is  a  conveyance 
to  an  individual  of  that  which  is  the  abso- 
lute property  of  the  government  and  to 
which,  but  for  the  conveyance,  the  in- 
dividual would  have  no  right  or  title." 
United  States  v.  American  Bell  Tel.  Co., 
167    U.   S.    224,   238,   42    L.    Ed.    144. 

78.  Contract  executed. — Fletcher  v. 
Peck,  6  Cranch  87,  135,  3  L.  Ed.  162; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  657,  4  L.  Ed.  620;  Providence 
Bank  v.  Billings,  4  Pet.  514,  562,  7  L.  Ed. 
939. 

A  grant  by  the  United  States  to  a 
state  upon  conditions,  and  the  accept- 
ance of  the  grant  by  the  state,  constitutes 
a  contract.  McGce  v.  Mathis,  4  Wall. 
143,  155,  18  L.  Ed.  314. 

79.  Creation  of  title.— United  States  v. 
American  Bell  Tel.  Co.,  167  U.  S.  224, 
238,    42    L.    lul.    144. 

80.  Double  operation — Conve5^nce, — 
Wisconsin  Cent.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  510,  33  L.  Ed.  687;  Deseret 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  251.  35 
L.  Ed.  999;  Langdeau  v.  Hanes,  21  Wall. 
521,  520,  22  L.  Ed.  606;  Wrieht  ?•.  Rose- 
berry,    121    U.    S.    488.    400,    30    L.    Ed.    1039. 

81.  Documentary    evidence     of     title '■ 

Wisconsin   Cent.  R.  Co.  v.  Price  County,  133 
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Distinguished  from  Patent  for  Invention. — It  may  be  well  to  state  that 
there  is  a  dili'erence  between  a  patent  for  land  and  a  patent  for  an  invention ; 
while  the  same  term  is  used,  the  same  grantor  is  in  each,  and  although  each 
vests  in  the  patentee  certain  rights,  yet  they  are  not  in  all  things  alike.'^*- 

bb.  Necessity  for  and  Issuance  of — (aa)  Necessity  for. — The  general  rule 
is  that  a  patent  is  necessary  for  the  transfer  of  the  legal  title  to  public 
lands.^2  Congress  has  the  sole  power  to  declare  the  dignity  and  effect  of  titles 
emanating  from  the  United  States ;  and  the  whole  legislation  of  the  federal  gov- 
ernment, in  reference  to  the  public  lands,  declares  the  patent  the  superior  and 
conclusive  evidence  of  legal  title ;  until  its  issuance  the  fee  is  in  the  government ; 
by  the  patent,  it  passes  to  the  grantee,  and  he  is  entitled  to  recover  the  posses- 
tion  in  ejectment. ^^■^  It  has  been  repeatedly  decided  that  certificates  of  the  of- 
ficers of  the  land  department  do  not  convey  the  legal  title  of  the  land  to  the 
holder  of  the  certificate,  but  that  they  only  evidence  an  equitable  title,  which 
may  afterwards  be  perfected  by  the  issue  of  a  patent,  and  that  in  the  courts  of 
the  United  States  such  certificates  "are  not  sufficient  to  authorize  a  recovery  in 
an  action  of  ejectment. "^^  It  may  be  correctly  stated  that  nothing  passes  a  per- 
fect title  to  public  lands,  with  the  exception  of  a  few  cases,  but  a  patent;  the 
exceptions   are,   where   congress   grants   lands,   in   words   of   present   grant;   the 


U.  S.  496,  510,  33  L.  Ed.  687;  Langdeau  z/. 
Hanes,  21  Wall.  521,  529,  22  L-  Ed.  606; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
251-,  35  L.  Ed.  999;  Wright  v.  Roseberry, 
121  U.  S.  488,  499,  30  L.  Ed.  1039;  Marsh 
z'.  Nichols,  etc.,  Co.,  128  U.  S.  605,  611, 
32    L.    Ed.    538. 

Where  congress,  after  confirming  to 
parties  title  to  land,  has  directed  that  a 
patent  of  the  United  States  should  be  is- 
sued, the  patent  in  such  cases  operates 
merely  as  record  evidence  of  the  title,  and 
adds  nothing  to  the  title  itself.  Wright 
V.  Roseberry,  121  U.  S.  488,  497,  30  L. 
Ed.    1039. 

82.  Distinguished  from  patent  for  in- 
vention.— United  States  v.  American  Bell 
Teh  Co.,  167  U.  S.  224,  238,  42  L.   Ed.  144. 

For  a  full  and  comprehensive  treatment 
of  the  subject  of  patents  for  inventions, 
see  the  title    PATENTS,  vol.  9,  p.   136. 

83.  Necessity  for. — Carter  v.  Ruddy,  166 
U.  S.  493,  495,  41  L.  Ed.  1090;  United 
States  V.  Detroit,  etc.,  Lumber  Co.,  200 
U.  S.  321,  338,  50  L.  Ed.  499;  Guaranty 
Sav.  Bank  v.  Bladow,  176  U.  S.  448,  44 
L.  Ed.  540;  Shiver  v.  United  States,  159 
U.  S.  491,  495,  40  L.  Ed.  231;  Wilcox  v. 
Jackson,  13  Pet.  498,  516,  10  L.  Ed.  264; 
Frisbie  v.  Whitney,  9  Wall.  187,  193,  19 
L.  Ed.  608;  Rogers  Locomotive  Machine 
Works  V.  American  Emigrant  Co.,  164  U. 
S.  559,  574,  41  L.  Ed.  552;  Michigan  Land, 
etc.,  Co.  V.  Rust,  168  U.  S.  589,  592,  42  L. 
Ed.    591. 

In  Carter  v.  Ruddy,  160  U.  S.  403,  41  L. 
Ed.  1090,  it  was  contended  that  the  loca- 
tion of  the  scrip  operated  to  transfer  the 
legal  title  and  that  no  patent  was  neces- 
sary. The  court  said:  "This  scrip  is  of 
the  same  character  as  that  which  was  be- 
fore this  court  in  Felix  v.  Patrick,  145  U. 
S.  317,  36  L.  Ed.  719.  While  it  is  true 
>:hat_the  act  of  1854  does  not  in  terms 
provide  for  the  issue  of  a  patent,  and 
simply    authorizes    the     location      of      the 


scrip  upon  any  public  lands,  yet  the  gen- 
eral rule  is  that  a  patent  is  necessary  for 
the  transfer  of  the  legal  title  to  public 
lands." 

"Indeed,  in  some  of  the  opinions  of  this 
court,  emphasizing  the  value  of  a  re- 
ceiver's receipt,  there  are  expressions 
which  s'eem  to  underestimate  the  signifi- 
cance of  a  patent.  Wisconsin  Cent.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  510, 
33  L.  Ed.  687;  Deseret  Salt  Co.  v.  Tar- 
pey, 142  U.  S.  241,  251,  35  L.  Ed.  999.  For 
it  must  be  remembered  that  the  latter  is 
the  instrument  which  passes  the  legal 
title,  and  that  until  it  is  issued  the  legal 
title  remains  with  the  government  and  is 
subject  to  investigation  and  determination 
by  the  land  department.  Barden  v.  North- 
ern Pac.  R.  Co.,  154  U.  S.  288,  326,  38  L. 
Ed.  992;  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  592,  42  L.  Ed.  591;  Guaranty 
Sav.  Bank  v.  Bladow,  176  U.  S.  448,  44 
L.  Ed.  540."  United  States  v.  Detroit, 
etc..  Lumber  Co.,  200  U.  S.  321,  338,  50 
L.    Ed.    499. 

84.  Carter  v.  Ruddy,  166  U.  S.  493,  495, 
41  L.  Ed.  1090,  citing  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  450,  10  L.  Ed.  235;  Wil- 
cox V.  Jackson,  13  Pet.  498,  516,  10  L.  Ed. 
264;  Langdon  v.  Sherwood,  124  U.  S.  74, 
83,  31  L.  Ed.  344;  Fenn  v.  Holme,  21  How. 
481,   488,   16    L.    Ed.    198. 

Where  a  patent  has  not  been  issued  for 
a  part  of  the  public  lands,  a  state  has  no 
power  to  declare  any  title,  less  than  a 
patent,  valid  against  a  claim  of  the  United 
States  to  the  land;  or  against  a  title  held 
under  a  patent  granted  by  the  United 
States.  Wilcox  v.  McConncI,  13  Pet.  498, 
10    L.    Ed.    264. 

85.  Land  officers'  certificates  do  not 
pass  title.— Carter  v.  Ruddy,  166  U.  S.  493, 
495,  41  L.  Ed.  1090,  citing  Hussman  v. 
Durham.  165  U.  S.  144,  41  L.  Ed.  664.  See 
ante,  "Patent  Certificates  or  Receipts  of 
Purchase/'  II,   B,  3,  d,   (3). 
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general  rule  applies  as  well  to  pre-emptions  as  to  other  purchases  of  public 
lands. ^^  There  are  many  instances  in  the  legislation  of  congress  where  patents 
are  authorized  to  be  issued  to  parties  in  further  assurance  of  their  title,  notwith- 
standing a  previous  legislative  grant  to  them  or  a  legislative  confirmation  of  a 
previously  existing  claim.  The  previous  grant  or  confirmation  is  in  no  respect 
impaired  thereby,  or  its  construction  affected. ^'^ 

(bb)  Issuance  and  Delivery. — The  execution  and  delivery  of  the  patent  after 
the  right  to  it  had  become  complete  were  the  mere  ministerial  acts  of  the  officers 
charged  with  that  duty.^^  The  government  cannot  be  reasonably  e^cpected  to  is- 
sue its  patent,  and  it  is  not  authorized  to  do  so,  without  excepting  mineral  lands, 


86.  Rule  and  exceptions  stated. — Wil- 
cox V.  McConnel,  13  Pet.  498,  10  L.  Ed. 
264.  See  post,  "Direct  Legislative  Grant," 
II,    B,    3,    e. 

"Generally  speaking,  while  the  legal 
title  remains  in  the  United  States,  t^ie 
grant  is  in  process  of  administration  and 
the  land  is  subject  to  the  jurisdiction  of 
the  land  department  of  the  government. 
It  is  true  a  patent  is  not  always  neces- 
sary for  the  transfer  of  the  legal  title. 
Sometimes  an  act  of  congress  will  pass 
the  fee.  Strother  v.  Lucas,  12  Pet.  410, 
454,  9  L.  Ed.  1137;  Grignon  v.  Astor,  2 
How.  319,  11  L.  Ed.  283;  Chouteau  v. 
Eckhart,  2  How.  344.  372,  11  L.  Ed.  293; 
Glasgow  V.  Hortiz,  1  Black  595,  17  L.  Ed. 
110;  Langdeau  v.  Hanes,  21  Wall.  521,  22 
L.  Ed.  606;  Ryan  v.  Carter,  93  U.  S.  78, 
23  L.  Ed.  807."  Michigan  Land,  etc.,  Co. 
V.   Rust,  168  U.   S.   589,  592,  42  L.   Ed.   591. 

"Sometimes  a  certification  of  a  list  of 
lands  to  the  grantee  is  declared  to  be 
operative  to  transfer  such  title,  Rev.  Stat., 
§  2449;  Frasher  v.  O'Connor,  115  U.  S. 
102,  29  L.  Ed.  311;  but  wherever  the  grant- 
ing act  specifically  provides  for  the  issue 
of  a  patent,  then  the  rule  is  that  the  le- 
gal title  remains  in  the  government  until 
the  issue  of  the  patent.  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  450,  10  L.  Ed.  235." 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  592,  42  L-  Ed.   591. 

"It  is  true  there  are  exceptions  to  this 
rule.  One  is  specially  provided  by  stat- 
ute. Rev.  Stat.,  §  2449,  which  makes  a 
certification  to  a  state  equivalent  to  a 
patent  as  a  conveyance  of  title.  Again,  as 
said  in  Wilcox  v.  Jackson,  13  Pet.  498,  10 
L.  Ed.  264.  'One  class  of  cases  to  be  ex- 
cepted is,  where  an  act  of  congress  grants 
land,  as  is  sometimes  done  in  words  of 
present  grant.'  This  exception  was  rec- 
ognized in  Wisconsin  Cent.  R.  Co.  v. 
Price  County,  133  U.  S.  496.  33  L.  Ed.  687; 
St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R. 
Co.,  139  U.  S.  1,  35  L.  Ed.  77;  Deseret  Salt 
Co.  V.  Tarpey,  142  U.  S.  241,  35  L. 
Ed.  999."  Carter  v.  Ruddy,  166  U.  S.  493, 
495,    41    L.    Ed.    1090. 

While  not  essential  to  transfer  the  le- 
gal right,  the  patent  would  be  evidence 
that  the  grantee  had  complied  with  the 
conditions  of  the  .grant,  and  to  that  ex- 
tent that  the  grant  was  relieved  from  the 
possibility  of  forfeittire  for  breach  of  its 
conditions.      It    would    serve    to    identify 


the  lands  as  coterminous  with  the  road 
completed;  it  would  obviate  the  necessity 
of  any  other  evidence  of  the  grantee's 
right  to  the  lands,  and  it  would  be  evi- 
dence that  the  lands  were  subject  to  the 
disposal  of  the  railroad  company  with  the 
consent  of  the  government.  It  would  thus 
be  in  the  grantee's  hands  deeds  of  further 
assurance  of  his  title,  and,  therefore,  a 
source  of  quiet  and  peace  to  him  in  its 
possession.  Deseret  Salt  Co.  v.  Tarpey, 
142  U.    S.   241,   251.   35   L.   Ed.   999.  _ 

87.  Patents  issuing  upon  legislative  con- 
firmation.— St.  Paul,  etc.,  R.  Co.  v.  North- 
ern Pac.  R.  Co.,  139  U.  S.  1,  6,  35  L.  Ed. 
77,  referring  to  Langdeau  v.  Hanes,  21 
Wall.  521,  22  L.  Ed.  606;  Wright  v.  Rose- 
berry,   121   U.   S.   488,   497,   30   L.    Ed.    1039. 

The  case  of  Langdeau  v.  Hanes,  21 
Wall.  521,  529,  22  L.  Ed.  606,  is  an  in- 
stance of  this  kind.  In  that  case  there 
had  been  a  previous  confirmation  to  the 
heirs  of  one  Tongas  of  a  claim  to  a  tract 
of  land  in  the  French  and  Canadian  set- 
tlement of  St.  Vincents  in  the  North- 
western Territory,  conveyed  by  Virginia 
to  the  United  States  in  1793.  This  claim 
was  confirmed  by  commissioners  ap- 
pointed by  congress  under  the  act  of  1804. 
and  their  decision  was  confirmed  by  the 
act  of  congress  of  March  3,  1807,  but  no 
patent,  for  which  this  last  act  provided 
upon  a  location  and  survey  of  the  claim, 
was  issued  for  the  tract  at  that  time.  One 
was,  however,  issued  for  it  in  1872,  upon 
a  survey  made  in  1820,  and  the  question 
was  whether  a  new  title  was  acquired  by 
that  patent,  or  whether  the  old  title  was 
good  from  the  confirmation.  It  was  held 
that  the  old  title  was  good  from  the  con- 
firmation, if  the  claim  was  to  a  tract  of 
defined  boundaries,  or  capable  of  identi- 
fication; but  if  the  claim  was  to  quantity, 
and  not  to  a  specific  tract,  the  title  became 
perfect  when  the  quantit.v  was  segregated 
by  the  survey  of  1820.  Deseret  Salt  Co. 
V.  Tarpey,  142  U.  S.  241,  251,  35  L.  Ed. 
999.  See  post,  "Grant,  Patent  or  Deed," 
ITT.    C,   3.   c,    (3),    (hV 

88.  Issuance  merely  ministerial. — Dib- 
ble V.  Rellingham  Ray  Land  Co..  163  U. 
S.  63.  74,  41  L.  Ed.  72,  citing  Barnev  v. 
Dolph,  97  U.  S.  652,  24  L.  Ed.  1033;  Sim- 
mons 7'.  Wagner.  101  U.  S.  260,  25  L.  Ed. 
910;  United  States  v.  Detroit,  etc..  Lum- 
ber Co.,  200  U.  S.  321,  335,  50  L.  Ed. 
499. 
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until  it  has  had  an  opportunity  to  have  the  country,  or  that  part  of  it  for  which 
a  patent  is  sought,  sufficiently  explored  to  justify  its  declaration  in  the  patent, 
which  would  be  taken  as  its  determination,  that  no  mineral  lands  exist  therein.^'' 
At  an  early  period  there  was  difficulty  as  to  the  form  of  patent  certificates  and 
of  patents.'  arising  out  of  applications  to  have  them  issued  in  the  name  of  the 
assignee  or  present  claimant,  thus  imposing  upon  the  office  the  burden  of  decid- 
ing as  to  the  validity  of  the  derivative  title.  The  commissioner  of  the  land  of- 
fice recommended  that  in  such  cases  the  patent  certificate  or  the  patent  should 
be  issued  to  the  original  grantee,  or  his  legal  representatives,  and  this  suggestion 
was  adopted  by  the  several  boards  of  commissioners.  This  formula,  "or  his 
legal  representatives,"  embraces  the  representatives  of  the  original  grantee  of 
the  land  by  contract,  such  as  assignees  or  grantees,  as  well  as  by  operation  of 
law.  and  leaves  the  question  open  to  inquiry  in  a  court  of  justice  as  to  whom  the 
certificate,  patent,  or  confirmation  should  enure. ^"^ 

The  delivery  of  a  patent  to  the  patentee  is  not,  as  in  a  conveyance  by  a 
private  person,  essential  to  pass  the  title. ^^• 

cc.  Acceptance. — The  acceptance  of  a  grant  has  been  presumed  from  the 
efforts  of  the  grantee  to  secure  the  favorable  action  of  the  department,  and 
from  his  demand  for  the  possession  of  the  patent. ^^ 

dd.  Requisites  and  Validity — (aa)  In  General. — The  statutory  provisions 
prescribing  the  manner  in  which  a  patent  of  the  United  States  for  land  shall  be 
executed  are  mandatory.  No  equivalent  for  any  of  the  required  formalities  is 
allowed,  but  each  of  the  integral  acts  to  be  performed  is  essential  to  the  per- 
fection and  validity  of  such   an  instrument.^^ 

(bb)  Grantor. — A  grant  is  void  unless  the  grantor  had  power  to  make  it.-'"* 
A  patent  is  void  at  law  if  the  grantor  had  no  title  to  the  premises  embraced  in 
it.  or  if  the  officer  who  issued  the  patent  had  no  authority  so  to  do.^^ 

(cc)  Grantee — aaa.  Fictitious  Patentee. — Patents  issued  to  fictitious  parties 
could  not  transfer  the  title,  and  no  one  could  derive  any  right  under  a  convey- 
ance in  the  name  of  the  supposed  patentees.     A  patent  to  a  fictitious  person  is. 


89.  Time  of  issuance. — Barden  v.  North- 
ern Pac.  R.  Co.,  154  U.  S.  288,  331,  38  L. 
Ed.    992. 

Effect  of  delay. — However,  the  delay  of 
the  government  in  issuing  a  patent  to  the 
plaintiff,  of  which  great  complaint  is  made, 
does  not  affect  the  power  of  the  com- 
pany, to  assert  in  the  meantime,  by  pos- 
sessory action  (as  held  in  Deseret  Salt 
Co.  V.  Tarpey,  142  U.  S.  241,  35  L. 
Ed.  999),  its  right  to  lands  which  are  in 
fact  nonmineral.  But  such  delay,  as  well 
observed,  cannot  have  the  effect  of  en- 
titling it  to  recover,  as  is  contended  in 
this  case,  lands  which  it  admits  to  be 
mineral.  Barden  v.  Northern  Pac.  R.  Co., 
1.54   U.    S.   288,   331,   38    L.    Ed.    992. 

90.  To  whom  issued. — Carpenter  v. 
Rannels,  19  Wall.  138,  145,  22  L.  Ed.  77; 
Plogan  V.  Page,  2  Wall.  605,  607,  17  L. 
Ed.    854. 

91.  Necessity  for  delivery. — United  States 
V.  Schurz,  102  U.  S.  378,  26  L.  Ed. 
167.  The  title  by  patent  from  the  gov- 
ernment is   a   title   by   record. 

92.  Acceptance. — United  States  v.  Schurz, 
102   U.    S.   37S.   26   L.    Ed.   167. 

93.  Requisites  and  validity. — McGar- 
rahan  f.  .Mining  Co..  96  U.  S.  316,  24  L. 
Ed.  630;  Young  v.  Clarendon  Tp.,  132  U. 
S.  340.  349,  33  L.  Ed.  356;  Marsh  V. 
Nichols,   etc.,    Co.,    128   U.    S.   605,    613,   32 


L.    Ed.    538;    Anthony    v.    Jasper    County, 
101  U.   S.  693,  697,   25   L.   Ed.   1005. 

94.  Grantor, — United  States  v.  Arre- 
dondo,  6  Pet.  691,  728,  8  L.  Ed.  547;  Polk 
V.  Wendall,  9  Cranch  87,  99,  3  L.  Ed.  665; 
Polk  v.  Wendell,  5  Wheat.  293,  303,  5 
L.  Ed.  92. 

95.  Title  and  authority  to  convey, — 
Knight  V.  United  States  Land  Ass'n,  142 
U.  S.  161,  176,  35  L.  Ed.  974;  Moran  v. 
Horsky,  178  U.  S.  205,  212,  44  L.  Ed.  1038; 
Wright  V.  Roseberry,  121  U.  S.  488,  519, 
30  L.  Ed.  1039;  Doolan  z:  Carr,  125  U.  S, 
618,  625,  31  L.  Ed.  844;  Patterson  v.  Winn, 
n  Wheat.  380,  384,  6  L.  Ed.  500;  Stod- 
dard V.  Chambers,  2  How.  284,  318,  11  L, 
Ed.  269;  Easton  v.  Salisbury,  21  How. 
426,  16  L.  Ed.  181;  Reichart  v.  Felps,  6 
Wall.  160,  18  L.  Ed.  849;  Best  v.  Polk, 
18  Wall.  112,  21  L.  Ed.  805;  Smelting  Co. 
7'.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875; 
Steel  V.  Smelting  Co.,  106  U.  S.  447,  453, 
27  L.  Ed.  226;  United  States  v.  Carpenter, 
111  U.  S.  347,  28  L.  Ed.  451;  Polk  v.  Wen- 
dall,  9    Cranch   87,    3    L.    Ed.   665. 

"H  the  United  States  had,  at  the  date 
of  the  patent,  no  title  to  the  lands  de- 
scribed therein,  the  patent  conveyed 
none."  Missionary  Society  v.  Dalles,  107 
U.  S.  a36,  339,  27  L.  Ed.  545,  followed  in 
Missionary  Society  v.  Kelly,  107  U.  S. 
347,   27   L.    Ed.   549. 
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in  legal  effect,  no  more  than  a  declaration  that  the  government  thereby  conveys 
the  property  to  no  one.'''^ 

bbb.  Patents  in  Name  of  Deceased  Persons. — Where  neither  of  the  patentees 
were  living  at  the  time  the  patent  for  the  claim  was  issued,  at  common  law  the 
patent  would  have  been  inoperative  and  void  from  this  circumstance.^^  By  that 
law  the  grant  to  a  deceased  party  is  as  ineffectual  to  pass  the  title  of  the 
grantor  as  if  made  to  a  fictitious  person;  and  the  rule  would  apply  equally 
to  grants  of  the  government  as  to  grants  of  individuals,  but  for  the  act  of 
congress  of  Alay  20th,  1836,  which  obviates  this  result.^s  The  act  of  congress 
of  1836  authorizes  the  issuance  of  patents  for  land  in  the  name  of  deceased 
parties,  who  in  their  lifetime  became  entitled  thereto, ^^  and  that  statute  ap- 
plies to  patents  under  the  act  of  congress  of  September  27th,  1850,  called  the 
Donation  Act  of  Oregon;  and  such  patents  enure  to  the  parties  designated  in 
the  Donation  Act,  and  not  solely  to  the  parties  designated  in  the  act  of   1836.^ 

(dd)  Lo'ud  Must  Be  Subject  to  Disposal. — A  patent  is  a  mere  ministerial  act, 
and  if  it  be  issued  for  lands  not  subject  to  sale  by  law,  it  is  void.^  And  the 
want  of  power  in  the  land  department  to  convey  may  be  proved  by  a  defendant 
at   law.^ 

(ee)  Patents  Issued  on  Void  Entries. — Where  the  entry  upon  which  a  patent 
is  issued  is  void,  the  patent  so  issued  is  also  void.** 

(ff)  Description  in  Patent. — A  description  by  which  the  land  may  be  identified 
is  all  that  is  necessary  to  -the  validity  of  the  patent.^  Where  the  grant  of  the 
lands  is  recited  to  be  according  to  the  official  plat  of  the  survey  of  said  lands, 
returned  to  the  general  land  office  by  the  surveyor  general,  such  plat  is  thereby 
adopted  as  a  part  of  the  instrument.*^ 

(g§)    Terms  of  Conveyance. — See  post,  "In  General,"  II,  B,  3    d    (4)     fa) 
ff,   (aa).  _  '  ^  '    w,   V    /, 

(hh)  Signing  and  Countersigning — aaa.  Necessity  for. — The  law  has  pro- 
vided  that  the   instrument   must  not   only   be   signed,   but   it  must   be   counter- 


96.  Patent  to  fictitious  patentee. — Mof- 
fat V.  United  States,  112  U.  S.  24,  31,  28 
L,.  Ed.  623;  Sampeyreac  v.  United  States, 
7  Pet.  222,  241,  8  L-  Ed.  665. 

97.  Patents  in  name  of  deceased  per- 
sons.— Davenport  v.  Lamb,  13  Wall.  418, 
427,  20  L.  Ed.  655,  citing  Gait  v.  Galloway, 
4  Pet.  332,  345,  7  L-  Ed.  876;  McDonald  v. 
Smalley,  6  Pet.  261,  8  L.  Ed.  391;  Gallo- 
way V.  Finley,  12  Pet.  264,  298,  9  L.  Ed. 
1079. 

98.  Effect  of  act  of  May  20,  1836.— 
Davenport  v.  Lamb,  13  Wall.  418,  427,  20 
L.    Ed.    655. 

99.  Davenport  v.  Lamb,  13  Wall.  418, 
20  L.  Ed.  655.  See  ante,  "Issuance  and 
Delivery,"  H,  B,  3,  d,  (4),  (a),  bb,  (bb). 

1.  Davenport  v.  Lamb,  13  Wall.  418,  20 
L.  Ed.  655.  See  post,  "Oregon  Donation 
Acts,"    LL    B,    3,   k. 

2.  Land  must  be  subject  to  disposal. — 
Stoddard  v.  Chambers,  2  How.  284,  11  L. 
Ed.    269. 

If  the  lands  patented  were  not  at  the 
time  public  property,  having  been  pre- 
viously disposed  of,  or  no  provision  had 
been  made  for  their  sale,  or  other  dis- 
position, or  they  had  been  reserved  from 
sale,  the  department  had  no  jurisdiction 
to  transfer  the  land,  and  their  attempted 
conveyance  b}'^  patent  is  inoperative  and 
void,  no  matter  with  what  seeming  regu- 
larity   the    forms    of    law    have    been    ob- 


served. Davis  V.  Weibbold,  139  U.  S.  507, 
529,  35  L.  Ed.  238;  Morton  t/.  Nebraska, 
21  Wall.  660,  22  L-  Ed.  639;  Minter  v. 
Crommehn,  18  How.  87,  88,  15  L.  Ed.  279; 
Burfenning  v.  Chicago,  etc.,  R.  Co.,  163 
U.  S.  321,  323,  41  L.  Ed.  175.  See  ante, 
"Lands  Subject  to  Entiy  and  Sale."  II. 
B,   3,   b. 

3.  Minter  v.  Crommelin,  18  How.  87, 
88,  15  L.  Ed.  279;  Polk  v.  Wendall,  9 
Cranch  87,   99,   3  L.   Ed.   665. 

4.  Patent  issued  on  void  entry. — Cun- 
ningham V.  Ashley,  14  How.  377,  14  L. 
Ed.    462. 

"As  the  husband  of  the  plaintiff  entered 
upon  the  lot  in  1855  without  right,  and 
the  possession  was  continued  without 
right,  the  permission  of  the  register  to 
prove  up  the  possession  and  improve- 
ments, and  to.  make  the  entry  under  the 
pre-emption  laws,  were  acts  in  violation 
of  law,  and  void,  as  was  also  the  issuing 
of  the  patent."  Riley  v.  Welles.  154  U. 
S.,  anp-x.,  578.  10  L.  Ed.  648.  See  ante, 
"In  General,"  II,  B,  3,  d,  (2),  (d),  flf,  (bb), 
aaa. 

5.  Description  in  patent. — McArthur  v 
Browder,   4  Wheat.   4S8,   4   L.    Ed.   622. 

6.  Reference  to  plat— Nilcs  r.  Cedar 
Point  Club,  175  U.  S.  300,  306,  44  L.  Ed. 
171;  Hardin  v.  Jordan,  140  U.  S.  371  3,5 
L.  Ed.  428.  See  the  title  BOUNDARIES 
vol.  3,  p.  461. 
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signed^  If  a  patent  is  not  actually  countersigned  by  the  recorder  of  the  general 
land  office  in  person,  or,  in  his  absence,  by  the  principal  clerk  of  private  land 
claims  as  acting  recorder,  it  is  not  executed  according  to  law,  and  does  not 
pass  the  title  of  the  United   States.^ 

bbb.  By  Whom  Signed  and  Countersigned. — Patents  are  to  be  signed  by  the 
president  in  person,  or  in  his  name  by  a  secretary,  under  his  direction,*^  and 
countersigned   by   the   recorder   of   the   general   land   office.^" 

(ii)   Recordation. — The  failure  to  record  a  patent  does  not  defeat  the  grant. ^^ 

ee.  Construction,  Operation  and  Effect — (aa)  Construction  of  Patents  and 
Grants. — The  construction  of  the  patent  is  the  proper  duty  of  the  court,  and 
not  of  the  jury.^^  Evidence  to  aid  in  the  construction  of  a  patent  is  clearly 
incompetent.  13  fhe  patent  itself  must  be  taken  as  evidence  of  its  meaning. 
It  must  be  interpreted  as  a  whole,  its  various  provisions  be  taken  as  far  as  practi- 
cable in  connection  with  each  other,  and  the  legal  deductions  drawn  therefrom  must 
be  conformable  w'ith  the  scope  and  purpose  of  the  entire  document.^'* 

Rules  of  Construction.— The  courts  of  the  United  States  will  construe  the 
grants  of  the  general  government  without  reference  to  the  rules  of  construction 
adopted  by  the  states  for  their  grants;  but  whatever  incidents  or  rights  attach  to 
the  ownership  of  property  conveyed  by  the  government  will  be  determined  by  the 
states,  subject  to  the  condition  that  their  rules  do  not  impair  the  efficacy  of  the 
grants  or  the  use  and  enjoyment  of  the  property  by  the  grantee.^^ 

(bb)  Operation  and  Effect — aaa.  In  General. — It. is  also  the  settled  doctrine 
of  the  federal  supreme  court,  that  a  patent  carries  the  fee,  and  is  the  best  title 
known  to  a  court  of  law.^^  Of  course  a  patent  fraudulently  issued  or  issued 
against  law  is  void  and  passes  no  title  to  the  patentee. i'^ 

bbb.  Passing  Title. — A  patent  regularly  signed,  sealed,  countersigned,  and 
duly  recorded,  passes  to  the  patentee  a  perfect  right  to  the  possession  of  and 
title  to  that  part  of  the  public  domain  for  which  it  calls. ^^     Until  its  issuance  the 

7.  Signing. — Young    v.    Clarendon    Tp.,       16   L.    Ed.    125. 

132  U    S   340   349,  33  L,.  Ed.  356;  Marsh  i:  15.     Rules    of     construction. — Northern 

Nichols     etc      Co.,    128    U.    S.    605,    613,    32  Pac.    R.    Co.    t/.    Townsend,    190   U.    S.    267, 

L    Ed    538  270,   47    L-    Ed.    1044;    Packer  v.    Bird,   137 

The  act  of  March  3,  1843  (5  Stat.  627),  U.   S.   661,   669,  34   L.   Ed.  819;   Shively  v. 

in  relation   to  exemplifications   of  records,  Bowlby,    152    U.    S.    1,    44,   38    L.    Ed.    331. 

does   not  dispense  with  the  provisions  of  See,   generally,   the   title    INTERPRETA- 

law  touching  the  signing  and  countersign-  TION    AND    CONSTRUCTION,    vol.    6, 

ing.     The  record,  to  prove  a  valid  patent,  p.  257. 

must   still   show   that   they  were   complied  While    the    federal    court    will    construe 

with.      The    names    need    not   be    fully   in-  grants    of    the    general    government    with- 

serted  in   the   record,   but   it   must  appear  out  reference  to  the  rules  of  construction 

in    some    form    that   they     were      actually  adopted  by  the  states  for  grants  by  them, 

signed  to  the  patent  when  it  was  issued.  yet  whatever  incidents  or  rights  attach  to 

McGarrahan  v.   Mining  Co.,  96  U.   S.  316,  the    ownership    of   property,    conveyed   by 

24   L.   Ed.   630.  the    United    States,    bordering   on    a    navi- 

8.  McGarrahan  v.  Mining  Co.,  96  U.  S.  gable  stream  will  be  determined  by  the 
316,  24  L.  Ed.  630;  Marsh  v.  Nichols,  etc.,  state  in  which  it  is  situated,  subject  to  the 
Co.',  128  U.  S.  605,  613,  32  L.  Ed.  538.  limitation    that    its    rules    do    not    impair 

9.  By  whom  signed  and  countersigned.  the  efficacy  of  the  grant,  or  the  use  and 
— United  States  z\  Commissioner,  5  Wall.  enjoyment  of  the  property  of  the  grantee. 
563,  565,  18  L.  Ed.  692.  4  Stat,  at  Large  Joy  v.  St.  Louis,  201  U.  S.  332,  50  L-  Ed. 
417.  776. 

10.  United  States  v.  Commissioner,  5  16.  Operation  and  effect— In  general.— 
Wall.  563,  565,  18  L.  Ed.  692;  5  Stat,  at  Hooper  r.  Scheimer,  23  How.  235,  16  L- 
Large   417.  Ed.   452. 

11.  Recordation. — McGarrahan  v.  Min-  17.  Void  patent. — If  two  patents  be  is- 
ing   Co.,  06   U.   S.   316,  24   L.   Ed.   630.  sued    by   the   United    States   for   the    same 

12.  Construction  of  patents  and  grants.  land,  and  the  first  in  date  be  obtained 
— Brown  r.  Hugcr,  21  How.  305,  16  L.  fraudulently  or  against  law,  it  does  not 
Ed.  125;  Stuart  v.  Easton,  170  U.  S.  383,  carry  the  legal  title.  Stoddard  v.  Cham- 
391,  42  L.  Ed.  1078.  bers,   2   How.    284,   11    L.    Ed.   269. 

13.  Stuart  V.  Easton,  170  U.  S.  383,  391,  18.  Passing  title.— United  States  v. 
42    L.    Ed.    1078.  Schurz,    102    !■.    S.    378,    26     L.      Ed.      167; 

14.  Brown  v.  Huger,  21  How.  305,  318,  Gertgens  v.  O'Connor,  191  U.  S.  237,  240, 
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fee  is  in  the  government,  which,  by  the  patent,  passes  to  the  grantee,  and  he  is 
entitled  to  recover  the  possession  in  ejectment. ^^  All  control  of  the  executive 
department  of  the  government  over  the  title  thereafter  ceases.-"  A  patent  is  a 
title  from  its  date,  and  conclusive  against  all  those  whose  rights  did  not  commence 
previous  to  its  emanation.-^ 

ccc.  Patent  as  Curing  Previous  Defects. — It  has  been  frequently  held  by  the 
federal  supreme  court  that  a  grant  raises  a  presumption  that  the  incipient  steps 
required  to  give  it  validity  have  been  taken. 22  The  presumption  as  to  the  regu- 
larity of  the  proceedings  which  precede  the  issue  of  a  patent  of  the  United 
States  for  land,  is  founded  upon  the  theory  that  every  officer  charged  with  su- 
pervising any  part  of  them,  and  acting  under  the  obligation  of  his  oath,  will  do 
his  duty,  and  is  indulged  as  a  protection  against  collateral  attacks  of  third  par- 
ties.23  The  proposition  that  a  patent  is  an  appropriation  of  the  land  it  cov- 
ers, although  the  proceedings  previous  to  its  emanation  may  be  irregular  and 
defective,  is  unquestionably  true ;  but  this  principle  has  never,  so  far  as  is  known 
to  the  court,  been  applied  to  a  case  in  which  the  opposing  title  to  the  particular 
land  in  controversy  had  its  commencement  before  the  patent  issued. ^-^  Where 
a  person  has  bought  land  and  paid  for  it,  the  patent  subsequently  made  in  con- 
sequence does  not  confer  a  new  title  on  him;  but  confirms  the  right  which  he 
had  acquired  before  the  deed  was  made.^^ 

A  defect  in  a  survey  is  cured  by  the  issue  of  a  patent  thereon. 26 
ddd.    Relation  Back. — The  patent  when  issued  relates  back  to  the  date  of  the 
initiatory  act,  and  cuts  off  all  intervening  claimants. 2"     On  the  issue  of  a  patent 
the  title  does  not  by  relation  always  date  as  of  the  time  when  the  certificate  of 


48  L.  Ed.  163;  Moore  v.  Robbins,  96  U. 
S.  530,  24  L,.  Ed.  848;  Johnson  v.  Drew, 
171  U.  S.  93,  100,  43  L.  Ed.  88;  Shepley  v. 
Cowan,  91  U.  S.  330,  23  L.  Ed.  424; 
Landes  v.  Brant,  10  How.  348,  13  L.  Ed. 
449;  French  v.  Spencer,  21  How.  228,  16 
L.  Ed.  97;  Stark  v.  Starrs,  6  Wall.  402, 
18  L.  Ed.  925;  Lynch  v.  Bernal,  9  Wall. 
315,  19  L.  Ed.  714;  Gibson  v.  Chouteau,  13 
Wall.  92,  20  L.  Ed.  534;  Simmons  v. 
Wagner,  101  U.  S-  260,  25  L.  Ed.  910; 
United  States  v.  Detroit,  etc.,  Lumber 
Co.,  200  U.  S.  321.  334,  50  L.  Ed.  499;  In 
re  Emblen,  161  U.  S.  52,  56,  40  L-  Ed. 
613;  Ehrhardt  v.  Hogaboom,  115  U.  S.  67, 
29  L.  Ed.  346;  Wright  v.  Roseberry,  121 
U.  S.  488,  518,  30  L.  Ed.  1039;  Bryan  v. 
Forsyth,  19  How.  334,  15  L.  Ed.  674; 
Bicknell  v.  Comstock,  113  U.  S.  149,  151, 
28   L.    Ed.   962. 

"The  patent  of  the  United  States  passes 
that  title.  Whoever  holds  it  must  recover 
against  those  who  have  only  unrealized 
hopes  to  obtain  it,  or  claims  which  it  is 
the  exclusive  province  of  a  court  of 
equity  to  enforce."  Steel  v.  Smelting  Co., 
106  U.   S.   447,   452,  27   L.    Ed.   226. 

A  party  cannot  defend  against  a  patent 
duly  issued  upon  an  entry  made  in  the 
local  land  office,  on  the  ground  that  he 
was  in  actual  possession  of  the  la;Kl  at 
the  time  of  the  issue  of  the  patent.  John- 
son V.  Drew,  171  U.  S.  93,  99,  43  L.  Ed.  88. 

19.  Gibson  v.  Chouteau,  13  Wall  92, 
102,  20  L.  Ed.  534;  Bagnell  v.  Broderick, 
13  Pet.  436,  450,  10  L.  Ed.  235;  Hooper 
V.  Scheimer,  23  How.  235,  249,  16  L  Ed 
452. 

20.  Moore  v.  Robbins,  96  U.  S.  530,  24 
L.   Ed.   848. 


21.  Hoofnagle  v.  Anderson,  7  Wheat. 
212,    5    L.    Ed.   437. 

22.  Patent  as  curing  previous  defects. 
—Best  V.  Polk,  18  Wall.  112,  118,  21  L. 
Ed.  805;  Polk  v.  Wendell,  5  Wheat.  293. 
5  L.  Ed.  92;  Bagnell  v.  Broderick,  13  Pet. 
436,  10  L.  Ed.  235;  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212,  5   L.   Ed.   437. 

A  grant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  complied 
with,  and  a  warrant  is  evidence  of  the 
existence  of  an  entry;  but  where  the  en- 
try has  never  in  fact  been  made,  and  the 
warrant  is  forged,  no  right  .  crues,  under 
the  act  of  North  Carolina  of  1777,  and 
the  grant  is  void.  Polk  v.  Wendell,  5 
Wheat.   293,   5   L.   Ed.   92. 

23.  Mofifat  V.  United  States,  112  U.  S. 
24,    30,    28    L.    Ed.    623. 

24.  Brush  v.  Ware,  15  Pet.  93,  107,  10 
L.  Ed.  672;  Stephens  v.  McCargo,  9 
Wheat.  502,  510,  6  L.  Ed.  145;  Hoofnagle 
V.  Anderson,  7  Wheat.  212,  5  L.  Ed.  437. 

"The  patent,  under  the  Virginia  land 
law,  as  modified  by  usage  and  judicial 
construction,  in  Kentucky  and  Ohio,  con- 
veys the  legal  title,  but  leaves  all  equities 
open.  Bouldin  t'.  Massie,  7  Wheat.  122. 
149,  5  L.  Ed.  414."  Brush  v.  Ware,  15  Pet. 
83,    107,    10    L.    Ed.    672. 

25.  Irvine  v.  Irvine,  9  Wall.  617,  19  L. 
Ed.   800. 

26.  Mackay  v.  Easton,  19  Wall.  619. 
G34,  22   L.   Ed.  211. 

27.  Relation  back. — Sturr  v.  Beck.  133 
U.  S.  541,  550,  33  L.  Ed.  761;  Shepley  v. 
Cowan,  91  U.  S.  330,  337,  23  L.  Ed.  424: 
Gibson  v.  Chouteau,  13  Wall.  92,  101,  20 
L.  Ed.  534;  Dibble  v.  Bellineham  Bav 
Land   Co.,   163   U.   S.   63,  74,   41    L.   Ed.   72; 
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location  was  issued. ^^     But  a  title  by  relation  extends  no  further  back  than  to 
the  inception  of  the  equitable   right.-'' 

The  doctrine  of  relation  is  a  fiction  of  law  adopted  by  the  courts  solely  for 
the  purposes  of  justice,  and  is  only  applied  for  the  security  and  protection  of 
persons  who  stand  in  some  privity  with  the  party  that  initiated  proceedings  for 
the  land,  and  acquired  the  equitable  claim  or  righ-t  to  the  title.^"     The  doctrine 


Withcrspoon  v.  Duncan,  4  Wall.  210,  218, 
18  L  Ed.  339;  Deffeback  v.  Hawke,  115 
U  S.  392,  405,  29  L.  Ed.  423;  Missouri, 
etc.,  R.  Co.  V.  Cook,  163  U.  S.  491, 
497,'  41  L.  Ed.  239;  Landes  v.  Brant, 
10  How.  348,  13  L.  Ed.  449;  French  v. 
Spencer,  21  How.  228,  16  L.  Ed.  97;  Stark 
I.  Starrs,  6  Wall.  402,  18  L.  Ed.  925; 
Lynch  V.  Bernal,  9  Wall.  315,  19  L.  Ed. 
714;  Simmons  v.  Wagner,  101  U.  S.  260, 
25  L  Ed.  910;  United  States  v.  Detroit, 
etc.,  Lumber  Co.,  200  U.  S.  321,  334,  50 
L  Ed.  499;  Heydenfeldt  v.  Daney  Gold, 
etc  ,  Min.  Co.,  93  U.  S.  634,  641,  23  L.  Ed. 
995;  French  v.  Fyan,  93  U.  S.  169,  170,  23 
L  Ed.  812;  United  States  v.  Loughrey, 
172  U  S.  206,  43  L.  Ed.  420;  United 
States  V.  Anderson,  194  U.  S.  394,  400,  48 
L.    Ed.    1035. 

The  doctrine  of  relation  applies  where 
both  the  litigant  parties  have  a  grant;  the 
case  of  Ross  v.  Barland,  1  Pet.  656,  7  L. 
Ed.  302,  was  of  this  description.  There 
the  younger  patent  was  founded  on  the 
best  right  in  equity,  standing  in  advance 
of  either  patent,  and  the  equities  were 
tried  at  law.  But  if  the  elder  or  better 
entry  had  not  been  carried  into  a  grant, 
a  court  of  equity  might  have  adminis- 
tered the  same  measure  of  justice,  and 
decreed  the  land  from  the  patentee,  whose 
legal  title  was  founded  on  the  inferior 
equity.  This  is  the  constant  practice  in 
the  state  courts  in  similar  cases.  Les 
Bois  z:  Bramell,  4  How.  449,  462,  11  L. 
Ed.   1051. 

In  Stark  v.  Starrs,  6  Wall.  402,  418,  18 
L.  Ed.  925,  the  court  observed  that  "the 
right  to  a  patent  once  vested  is  treated 
by  the  government,  when  dealing  with 
the  public  lands,  as  equivalent  to  a  pat- 
ent issued.  When,  in  fact,  the  patent  does 
issue,  it  relates  back  to  the  inception  of 
the  right  of  the  patentee,  so  far  as  it  rnay 
be  necessary  to  cut  off  intervening  claim- 
ants." See  Benson  Min.,  etc.,  Co.  v.  Alta 
Min.,  etc.,  Co.,  145  U.  S.  428,  433,  36  L. 
Ed.  762. 

In  French  v.  Spencer,  21  How.  228,  16 
L.  Ed.  97,  it  appeared  that  a  military  land 
warrant  had  been  located  on  the  tract, 
and  the  land  sold  thereafter,  but  before 
the  issue  of  the  patent,  the  act  under 
which  the  land  warrants  were  granted 
providing  that  no  claim  for  military 
bounties  should  be  assignable  or  trans- 
ferable until  after  the  patent  had  been 
issued,  and  that  all  sales,  mortgages  or 
contracts  made  prior  thereto  should  be 
void.  It  was  held  that  the  patent  related 
back  to  the  time  of  the  location,  and  that 
the   conveyance   intermediate   the   location 


and  the  patent  was  valid  and  transferred 
the    title. 

Where  a  state  seeks  to  select  lands  as 
a  part  of  the  grant  to  it  by  the  eighth 
section  of  the  act  of  congress  of  Sep- 
tember 4,  1841,  and  a  settler  seeks  to  ac- 
quire a  right  of  pre-emption  to  the  same 
lands,  the  party  taking  the  first  initiatory 
step,  if  the  same  is  followed  up  to  pat- 
ent, acquires  the  better  right  to  the 
premises.  The  patent  relates  back  to  the 
date  of  the  initiatory  act,  and  cuts  off  all 
intervening  claimants.  Shepley  v.  Cowan, 
91  U.  S.  330,  23  L.  Ed.  424.  See  Mc- 
Creery  v.  Haskell,  119  U.  S.  327,  330,  30 
L.    Ed.   408. 

28.  Hussman  v.  Durham,  165  U.  S.  144, 
41   L.   Ed.  664. 

29.  Hussman  v.  Durham,  165  U.  S.  144, 
41    L.   Ed.   664. 

If  no  equitable  right  passed  by  the  sur- 
render of  the  land  warrant  and  the  cer- 
tificate of  location  in  1858,  but  only  by 
the  payment  of  the  money  in  1888,  the 
legal  title  created  by  the  issue  of  the 
patent  has  no  relation  back  of  this  later 
day.  In  other  words,  the  United  States 
does  not  part  with  its  rights  until  it  has 
actually  received  payment,  and  if  by  mis- 
take, inadvertence  or  fraud  a  certificate  of 
location  (which  is  equivalent  to  a  re- 
ceipt) is  issued  when  in  fact  no  considera- 
tion has  been  received,  no  equitable  title 
is  passed  thereby;  and  a  conveyance  of 
the  legal  title  does  not  operate  by  relation 
back  of  the  time  when  the  actual  consid- 
eration is  paid.  Hussman  v.  Durham,  165 
U.   S.   144,  41   L.   Ed.   664. 

30.  The  doctrine  of  relation  explained. 
—Gibson  v.  Chouteau,  13  Wall.  92,  20  L. 
Ed.  534;  Hussman  v.  Durham,  165  U.  S. 
144,  41  L.  Ed.  664;  Lynch  v.  Bernal,  9 
Wall.  315,   19  L.   Ed.  714. 

The  doctrine  of  relation  is  applied  only 
to  subserve  the  ends  of  justice,  and  to 
protect  parties  deriving  their  interests 
from  the  claimant  pending  the  proceed- 
ings for  the  confirmation  of  his  title.  It 
gives  eflfect  to  the  confirmation  of  the  title 
as  of  the  day  when  the  proceedings  to 
secure  such  confirmation  were  instituted; 
and  for  that  purpose  only  can  the  decree 
be  treated  as  made  at  that  time.  No  dif- 
ferent interpretation  is  to  be  given  to 
the  language  of  the  decree  than  would  be 
given  if  the  doctrine  of  relation  had  no 
application.  Lvnch  v.  Bernal,  9  Wall. 
315,   317,   19  L.   Ed.   714. 

The  doctrine  of  relation,  although  but 
a  fiction  of  law,  is  resorted  to  whenever 
justice  requires  it,  and  operates  for  the 
protection    of    bona    fide     purchasers      of 
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of  relation  does  not  affect  strangers  not  connecting  themselves  with  the  equi- 
table claim  or  right  by  any  valid  transfer  from  the  original  or  any  subsequent 
holder.31 

eee.  Property  lu^Iudcd — Caaa)  Lands  Free  from  Existing  Claivis.— The  rule 
of  construction  adopted,  that,  in  the  absence  of  any  express  provision  indicating 
otherwise,  a  grant  of  public  lands  only  applies  to  lands  which  are  at  the  time 
free  from  existing  claims,  is  better  and  safer,  both  to  the  government  and  to 
private  parties,  than  the  rule  which  would  pass  the  property  subject  to  the  liens 
and  claims  of  others.  The  latter  construction  would  open  a  wide  field  of  litiga- 
tion between  the  grantees  and  third  parties.'^ 

Cbbb)  Grants  in  Pursuance  of  Pre-Emption  Rights. — The  quantity  of  lan:l 
granted  to  a  patentee  in  pursuance  of  a  pre-emption  right  under  the  act  of  May 
29th.  1830,  must,  in  an  action  at  law,  be  ascertained  from  the  description  in  the 
patent,  and  cannot  be  controlled  by  any  supposed  original  equity  to  the  whole 
of  a  quarter  section  to  which  a  claim  might  have  been  made  before  the  register 
and  receiver.33 

(ccc  )  Grants  According  to  Official  Plat  of  Survey. — \\"hen  lands  are  granted 
according  to  an  official  plat  of  the  sur\-ey  of  such  lands,  the  plat  itself,  with  all 
its  notes,  lines,  descriptions  and  landmarks,  becomes  as  much  a  part  of  the  grant 
or  deed  by  which  they  are  conveyed,  and  controls  so  far  as  limits  are  concerned 
as  if  such  descriptive  features  were  written  out  upon  the  face  of  the  deed  or  the 
grant  itself.^-* 


timber  lands  from  the  patentees  against 
the  consequences  of  the  wrongful  con- 
duct of  the  entrymen.  United  States  v. 
Detroit,  etc.,  Lumber  Co.,  200  U.  S.  321, 
50  L.  Ed.  499. 

Where  selections  of  indemnity  lands 
are  made  of  certain  lands  in  the  indemnity 
limits  in  lieu  of  lands  within  the  place 
limits,  which  had  been  cast  to  the  gran- 
tee bj^  sale  or  pre-emption,  and  at  the 
time  of  making  the  selections  there  were 
tendered  all  proper  legal  fees  and  charges, 
the  selection  being  rejected  b}'^  the  local 
land  officers  and  an  appeal  being  taken, 
the  final  decision  of  the  appeal  in  favor  of 
the  selections  manifesth-  imported  that 
at  the  time  of  the  application  for  selec- 
tions the  land  in  question  was  rightfully 
claimed  b}'  the  applicant,  and  the  case  is 
one  coming  peculiarly  within  the  prin- 
ciple of  relation.  United  States  v.  Ander- 
son, 194  U.    S.   394,   399,  48   L.   Ed.   1035. 

By  the  doctrine  of  relation,  the  succes- 
sor in  interest  of  an  applicant,  who  would 
have  been  entitled  to  recover  for  material 
removed  between  the  application  for  a  pat- 
ent and  the  date  of  issuance  thereof  by 
the  government,  is  entitled  to  recover 
from  the  United  States  a  sum  which  it 
has  recovered  from  trespassers  on  said 
land  for  the  removal  of  material  after  the 
said  application  and  before  the  issuance 
of  said  patent,  the  United  States  having 
had  notice  of  such  application  prior  to 
said  recoverv.  United  States  v.  Ander- 
son,  194  U.    S.   394.   400,   4S   L.    Ed.   1035. 

31.  Does  not  affect  strangers. — Gibson 
V.  Chouteau.  13  Wall.  92,  20  L.  Ed.  534. 
Lessieur  v.  Price,  12  How.  59,  74.  13  L. 
Ed.  873. 

32.  Lands  free  from  existing  claims  — 
Bardon  v.   Northern   Pac.    R.   Co.,    145   U. 


S.  535,  544,  36  L.  Ed.  806.  See  ante, 
"Lands  Subject  to  Entry  and  Sale,""  II, 
B,  3,  b.  As  to  what  lands  are  included  in 
particular  direct  legislative  grants,  see  the 
specific  treatment,  hereinafter  found,  of 
such  legislative  grants. 

"A  grant  does  not  attach  to  lands,  if, 
at  the  time,  they  are  pre-empted  or  other- 
wise segregated  from  the  public  lands. 
This  principle  is  established  by  a  large 
number  of  cases  in  this  court.  Wilcox 
V.  Jackson,  13  Pet.  498,  10  L.  Ed  264- 
Leavenworth,  etc.,  R.  Co.  v.  United  States! 
92  C.  S.  733,  23  L.  Ed.  634;  Kansas  Pac. 
R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L 
Ed.  1122;  Hastings,  etc.,  R.  Co.  r.' Whit- 
ney, 132  U.  S.  357,  33  L.  Ed.  363;  Bardon 
V.  Northern  Pac.  R.  Co.,  145  U.  S.  535, 
36  L.  Ed.  806;  United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  36  L.  Ed.  1091  " 
iMonroe  Cattle  Co.  v.  Becker,  147  U  S 
47,  57,   37  L.   Ed.   72. 

A  patent  does  not  pass  to  the  patentee 
the  title  of  the  commonwealth  in  and  to 
the  lands  covered  by  such  prior  claim, 
subject  only  to  the  title,  whatever  it  may 
be,  in  the  prior  claimant;  but,  if  that  title 
is  only  a  prior  entry,  and  becomes  va- 
cated by  neglect  to  survey  and  return  the 
plat,  any  one  may  lay  a  warrant  on  the 
same,  as  in  other  cases  of  vacant  and  un- 
appropriated lands.  Halsted  v  Bu-^ter 
140  U  S.  2t3.  277,  35  L.  Ed.  484.  citing 
Nichols  V.  Covey,  4  Rand.   CVa.)  365. 

33.  Grants  in  pursuance  of  pre-emption 
rights.— Gazzam  z:  Phillip?.  20  How  37-^ 
lo  L.   Ed.  9.'-)8. 

34.  Grants  according  to  official  plat  of 
survey.— Cragin  v.  Powell,  123  U.  S  691 
r,96,   32   L.    Ed.    566. 
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(ddd)  Grants  Bounded  by  Watercourses. — When  land  is  conveyed  by  the 
United  States  bounded  on  a  nonnavigable  lake  belonging  to  it,  the  grounds  for 
decision  are  quite  different  from  the  consideration  affecting  a  conveyance  of 
land  bounded  on  navigable  water ;  and  the  effect  of  a  grant  on  the  title  to  ad- 
joining submerged  land  will  be  determined  by  the  law  of  the  state  where  the 
land  lies.  In  case  of  land  bounded  on  a  nonnavigable  b.ke,  the  United  vStates 
assumes  the  position  of  a  private  owner  subjected  to  the  general  law  of  the 
state,  so  far  as  its  conveyances  are  concerned."^-^  The  patent  passes  the  title  of 
the  United  States,  not  only  as  it  was  at  the  time  of  the  survey,  but  as  it  was  at 
the  date  of  the  patent.^*^ 

(eee)  Construction  of  Description. — Erroneous  particulars  of  description  will 
be  rejected  where  what  is  left  sufficiently  identifies  the  subject  of  the  grant. -'^ 
This  rule  is  adopted  in  aid  of  the  intention  of  the  grantor,  as  gathered  from  the 
intention  of  the  instrument,  read  in  the  light  of  the  circumstances  under  which  it 
was  written.^s 

(fff)  Question  of  Lazv  and  Fact. — Whether  land  contained  in  an  original 
patent  reached  to  a  certain  river  as  one  of  its  boundaries  luider  the  distances 
called  for  by  the  patent,  is  a  question  of  fact.^^ 

fff.  Conclusiveness  in  General. — See  post,  "Conclusiveness — Direct  and  Col- 
lateral Attack,"  II,  B,  4,  i,  (1). 

ggg.  Collateral  and  Direct  Attack. — See  post,  "Collateral  Attack,"  II,  B,  4,  i, 
(1),  (c)  ;  "Direct  Attack,"  II,  B,  4,  i,  (d). 

hhh.  Effect  of  Use  of  Words  of  Release  and  Transfer. — A  patent  is  no  less 
efficacious  as  evidence  of  previously  existing  rights  because  it  also  embodies 
words  of  release  or  transfer   from  the  government.*'^ 

iii.  Bnureuient  to  Equitable  Claimant,  Assignee,  etc. — The  formula,  "or  his 
legal  representatives,"  used  in  patents  to  public  lands,  embraces  the  representa- 
tives of  the  original  grantee  of  the  land  by  contract,  such  as  assignees  or  grantees, 
as  well  as  by  operation  of  law,  and  leaves  the  question  open  to  inquiry  in  a  court 
of  justice  as  to  whom  the  certificate,  patent,  or  confirmation  should  enure.*^ 

ff.  Conditions,  Reservations  and  Exceptions — (aa)  In  General. — The  land 
officers,  who  are  merely  agents  of  the  law,  had  no  authority  to  insert  in  the 
patent  any  other  terms  than  those  of  conveyance,  with  recitals  showing  a  com- 
pliance with  the  law  and  the  conditions  which  it  prescribed. *2     If  a  grant  be 

35.    Grants  bounded  by  watercourses. —  36.    Jefferis   v.    East    Omaha    Land    Co., 

Hardin    v.    Shedd,    190    U.    S.    508,    518,    47  134  U.  S.  178,  195,  33  L.  Ed.  872. 

L.    Ed.   1156;  Joy  v.   St.   Louis,   201   U.   S.  Any    accretion    formed    between    those 

332,  50   L.   Ed.  776;   Hardin  v.  Jordan,   140  ^^^^^    gggg    to    the    patentee.      Jefferis    v. 

U.     S.     371,     35     L.     Ed.     428;    Shively    v.  gast  Omaha  Land  Co.,  134  U.  S.  178,  195, 

Bowlby,   152   U.    S.   1,   45,   38   L.    Ed.    331;  33  ^    Ed.  872.     See  the  title  ACCESSION, 

Grand   Rapids,  etc.,   R.   Co.  v.   Butler,  159  ACCRETION    AND    RELICTION,    vol. 

U.  S.  87,  90,  93,  40  L.  Ed.  85;  St.  Anthony  1    p    51 

Falls  Water  Power  Co.  z;.  St  Paul  Water  '3^^    Construction  of  description.-Pren- 

Commrs,    1G8    U.    S.    349,    363,    42    L.    Ed.  ^j^^  ^    Stearns,    113   U.   S.   435,   448,   28   L. 

497.  -pj     intiQ 

"In  Hardin  v.  Jordan,  140  U.  S.  371,  35  „J^-      .             ^^              ...   tt    c^     ... 

L.    Ed.    428,    it    was    held    that    grants    by  38.    Prentice  v.   Stearns,   113   U.    S.   43a, 

the     United     States     of     its     public     lands  448,  28  L.   Ed.   1059. 

bounded    on    streams    and    other    waters,  39.    Question    of   law  and   fact. — Joy  v. 

made    without    reservation    or    restriction,  St.  Louis,  201  U.  S.  3.32,  50  L.  Ed.  776. 

are  to  be  construed  as  to  their  effect  ac-  40.    Effect   of   use   of   words   of   release 

cording  to  the  law  of  the   state  in  which  and     transfer. — Langdeau     v.     Kanes,     21 

the   land  lies."     Mitchell  v.   Smale,   140  U.  Wall    521,  23  L-  Ed.'^  606;  Wright  v.  Rose- 

S.  406,  412,  413,  414,  35  L.  Ed.  442;   Grand  berry,  121  U.  S.  488,  499,  30  L.  Ed.  1039. 

Jl^^il^'  .1^%'   hf^'o.''-  0?"^^":^^^^   ^-  !?•  41.    Carpenter  v.  Rannels,  19  Wall.  138, 

87    92,   40    L.    Ed    85;    St.    Anthony    Falls  ^^  j^    ^^    „      gee  Hogan  v.  Page,  2 

Water    Power     Co^    ^.     St     Paul    Water  ^^^jj    ^^5,  607,   17   L.   Ed.   854.     See  ante, 

Commrs,    168    U     S.    349     363     42    L.    Ed.  ..j^gu^nce  and  Delivery,"   II,   B,  3,  d,   (4), 

497.     See  the  titles    BOUND.\RIES,  vol.  ,  .     ,.      /its 

3,   p.   461;    NAVIGABLE  WATERS,   vol.  ^^''    ''"'    'J!';                          .                , 

8,    p.    805;     WATERS    AND    WATER-  *2-     Conditions,    reservations    and    ex- 

COURSES  ceptions — Terms  of  conveyance. — Shaw  v. 
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viewed  as  one  merely  to  trustees  to  hold  "for  the  uses  and  purposes  mentioned 
in  the  act  of  the  assembly,"  it  is  clear  that  the  fee  was  not  upon  a  condition  sub- 
sequent nor  one  upon  limitation.'*^ 

(bb)  Operation  and  Effect. — Where  a  patent  is  issued,  on  a  claim  which  has 
no  certain  limits,  reserving  "all  valid  adverse  rights,"  a  second  patent  to  another 
claimant  for  a  portion  of  the  same  land  is  valid,  and  operative  to  convey  the 
title.'**  Where  the  patentee  takes  subject  to  a  confirmed  title,  the  latter,  inde- 
pendently of  any  question  of  adverse  possession,  must  prevail.'*^  A  patent  for 
land  adjoining  Peoria,  subject  to  the  rights  of  all  persons  (French  villagers) 
claiming  under  the  act  of  1823,  confers,  notwithstanding  that  reservation,  a  title 
in  fee  simple  upon  the  patentee*^  The  clause  making  the  patent  subject  to 
claims  under  the  act  of  1823,  was  intended  to  exonerate  the  United  States  from 
liability  in  case  a  better  title  should  be  proved,  and  does  not  create  a  trust  in  the 
patentee  for  the  use  of  any  villager  who  may  afterwards  get  it  surveyed  to  him- 
self.'*''' A  patentee  of  a  quarter  section  is  secure  in  his  title  to  the  whole  of  it, 
if  he  has  been  in  possession  of  a  part  claiming  the  whole  for  seven  years,  though 
it  has  been  subdivided  into  lots,  upon  some  of  which  he  had  no  actual  residence 
or  occupancy .■*'^ 

Inquiry  into  Merits  of  Opposing  Claims. — A  patent  of  the  United  States 
relinquishing  to  the  patentee  their  right  to  certain  land,  but  providing  that  it  shall 
in  no  manner  affect  the  rights  of  third  persons,  nor  preclude  a  judicial  decision 
between  private  claimants  for  the  same  land — this  reservation  being  inserted  hi 
accordance  with  a  statute  which  authorized  the  patent  to  issue — allows  a  ju- 
dicial inquiry  into  the  merits  of  opposing  claims  to  the  land.'*^ 

(cc)  Who  May  Raise  Question  of  Breach. — No  one  but  the  grantor  can  raise 
the  question  of  a  breach  of  a  condition  subsequent.^ ° 


Kellogg,  170  U.  S.  312,  338,  42  L.  Ed.  1050; 
Deffeback  v.  Hawke,  115  U.  S.  392,  29  L. 
Ed.  423. 

43.  Grant  to  trustees. — Stuart  v.  Easton, 
170  U.   S.   383,   397,  42   L.    Ed.   1078. 

44.  Effect  of  reservation. — Maguire  v. 
Tyler,  8  Wall.  650,  19   L.   Ed.  320. 

45.  Dredge  v.  Forsyth,  2  Black  563,  568, 
17  L.  Ed.  253,  followed  in  Kellogg  v.  For- 
syth, 2  Black  571,  17  L.  Ed.  256;  Bryan 
V.  Forsyth,  19  How.  334,  15  L.  Ed.  674; 
Meehan  v.  Forsyth,  24  How.  175,  16  L- 
Ed.  730;  Gregg  v.  Tesson,  1  Black  150, 
17  L.  Ed.  74. 

46.  Dredge  v.  Forsyth,  2  Black  563,  17 
L.  Ed.  253,  followed  in  Kellogg  v.  For- 
syth, 2  Black  571,  573,  17  L.  Ed.  256; 
B"ryan  v.  Forsyth,  19   How.  334,  15  L.  Ed. 

•074. 

A  patent  for  a  quarter  section  of  land 
subject  to  French  claims,  confirmed  by 
congress  in  1823,  is  not  a  good  title  for  a 
lot  within  the  quarter  section,  as  against 
a  French  claimant  under  the  confirming 
act,  whose  survey  of  the  lot  was  made  in 
1840  and  his  patent  issued  in  1846.  Gregg 
V.  Tesson,  1   Black  150,  17  L.   Ed.  74. 

47.  Dredge  v.  Forsyth,  2  Black  563,  17 
L.  Ed.  253,  followed  in  Kellogg  v.  For- 
syth, 2  Black  571,  17  L.  Ed.  25G;  Meehan 
v.  Forsyth,  24  How.  175,  178,  16  L.  Ed. 
7?,0;  Gregg  v.  Tesson,  1  Black  150,  17  L. 
Ed.  74;  Gregg  v.  Forsyth,  24  How.  179,  16 
L.    Ed.    731. 

A  confirmed  claim  under  the  act  of  1823 
is,  on  its  face,  a  better  title  than  that 
acquired  under  a  patent  issued  before  the 


confirmation  thereof,  but  subject  to  that 
claim.  Dredge  v.  Forsyth,  2  Black  563,  17 
L.  Ed.  253,  followed  in  Kellogg  -v.  For- 
syth,  2   Black   571,   17    L.    Ed.    256. 

If  the  patentee  takes  possession  of  the 
land,  and  holds  it  under  the  patent,  his 
possession  is  adverse,  and  not  subservient 
to  a  claimant  under  the  act  of  1823. 
Dredge  v.  Forsyth,  2  Black  563,  17  L. 
Ed.  253,  followed  in  Kellogg  v.  Forsyth,  2 
Black  571,  17  L.  Ed.  256;  Meehan  v.  For- 
syth,  24    How.    175,    16    L.    Ed.    730. 

But  if  the  patentee  of  the  quarter  sec- 
tion was  in  possession  of  part  and  claimed 
the  whole  of  it  under  his  patent  for  more 
than  seven  years  before  suit  brought,  and 
'the  claimant  of  the  lot  was  not  in  posses- 
sion at  all,  the  party  so  in  possession 
is  protected  by  the  Illinois  statute  of 
limitations.  Gregg  v.  Tesson,  1  Black  150, 
17   L.   Ed.   74. 

The  title  under  such  patent  may  be 
superseded  and  annulled  by  a  survey  un- 
der the  act  of  1823,  but  it  is  in  the  mean- 
lime  good  on  its  face,  and  will  afford  pro- 
tection to  the  patentee  in  possession  under 
it.  Dredge  v.  Forsyth,  9  Black  563,  17  L. 
Ed.  253,  followed  in  Kellogg  v.  Forsyth, 
2   Black  571,  17  L.  Ed.  256. 

48.  Dredge  v.  Forsyth,  2  Black  503.  17 
L.  Ed.  253,  followed  in  Kellogg  v.  For- 
syth, 2   Black  571,   17   L.   Ed.   256. 

49.  Inquiry  into  merits  of  opposing 
claims. — White  v.  Cannon,  6  Wall.  443, 
13    L.    Kd.   923. 

50.  Who  may  raise  question  of  breach. 
—United   States  v.   Northern   Pac.    R.    Co.. 
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gg.  Void  and  Voidable  Patents — (aa)  In  General. — Whenever  the  invahdity 
of  a  patent  does  not  appear  upon  the  face  of  the  instrument,  or  by  matters  of  which 
thecourts  will  take  judicial  notice,  and  the  land  is  apparently  within  the  jurisdiction 
of  the  land  department  as  ordinary  public  land  of  the  United  States,  then  it 
would  seem  to  be  technically  more  accurate  to  say  that  the  patent  was  voidable 
and  not  void.^^  A  patent,  like  the  deed  of  an  individual,  would  be  inoperative 
if  he  never  owned  the  property,  or  had  previously  conveyed  it,  or  had  dedicated 
it  to  uses  which  precluded  its  sale.  And,  of  course,  in  both  cases  it  is  always 
open  to  show  that  the  instrument  was  never  executed  by  the  parties  whose  sig- 
natures are  attached  to  it,  but  is  a  simulated  document.^-  On  general  principles, 
it  is  incontestable  that  a  grantor  can  convey  no  more  than  he  possesses.  Hence, 
those  who  come  in  under  the  holder  of  a  void  grant,  can  acquire  nothing.^^ 

(bb)  Patent  Void  in  Part. — Although  a  part  of  the  land  covered  by  a  patent 
was  within  a  prior  patent  and  the  power  of  the  land  department  was  exhausted 
by  such  first  patent  as  to  the  lands  therein  granted,  yet  the  second  patent  is  suf- 
ficient to  pass  title  to  the  lands  which  remained  in  the  government.^-* 

hh.  Presumptions — (aa)  Of  Grant  or  Patent. — A  grant  of  land  may  as  well 
be  presumed  as  a  grant  of  a  fishery,  or  of  common,  or  of  a  way.  Presumptions 
of  this  nature  are  adopted  from  the  general  infirmity  of  human  nature,  the  dif- 
ficulty of  preserving  muniments  of  title,  and  the  public  policy  of  supporting  long 
and  uninterrupted  possessions.  They  are  founded  upon  the  consideration  that  the 
facts  are  such  as  could  not,  according  to  the  ordinary  course  of  human  affairs, 
occur,  unless  there  was  a  transmutation  of  title  to,  or  an  admission  of  an  exist- 
ing adverse  title  in,  the  party  in  possession.^^  Upon  a  long  and  uninterrupted 
possession,  the  law  bases  presumptions  as  sufficient  for  legal  judgment,  in  the 
absence  of  rebutting  circumstances,  as  formal  instruments,  or  records,  or  articu- 
late testimony.     Not   that   formal   instruments   or   records  are  unnecessary,   but 


152  U.  S.  284,  38  L.  Ed.  443.  See,  gen- 
erally, the  title  CONDITIONS,  vol.  3,  p. 
1004.  As  to  breach  of  condition  of  direct 
legislative  grants,  see  post,  the  specific 
treatments  of  such  various  particular 
grants. 

51.  Void  and  voidable  patents. — Moran 
V.  Horsky,  178  U.  S.  205,  212,  44  L.  Ed. 
1038. 

The  distinction  between  a  void  and  a 
voidable  instrument,  though  sometimes  a 
very  nice  one,  is  still  a  well-recognized 
distinction  on  which  valuable  rights  often 
depend.  Moran  v.  Horsky,  178  U.  S.  205, 
210,  44  L.  Ed.  1038. 

52.  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
453,   27    L.    Ed.   226. 

53.  Parties  holding  under  void  grant. — 
Sampeyreac  v.  United  States,  7  Pet.  222, 
241,  8  L.  Ed.  665;  Polk  v.  Wendell.  5 
Wheat.  293,  308,  5  L.  Ed.  92;  Gait  v.  Gal- 
loway, 4  Pet.  332,  345,  7  L-  Ed.  876;  Mc- 
Donald V.  Smalley,  6  Pet.  261,  8  L.  Ed. 
391;  Galloway  v.  Finley,  12  Pet.  264,  9  L. 
Ed.   1079.  • 

54.  Patent  void  in  part. — If  conveyance 
of  1866»  passed  the  title  to  the  claimants 
of  a  part  of  the  land  covered  by  their 
confirmed  grant,  an  additional  patent 
should  convey  the  remainder  when  the 
proper  officer  became  satisfied  that  the 
first  did  not  convey  all  that  had  been  con- 
firmed to  them.  Nor  is  the  last  parent 
rendered    invalid    because,    in    addition    to 


the  land  not  conveyed  by  the  first  patent, 
it  purports  to  convey  also  what  was  al- 
ready.  patented.  In  short,  it  is  but  the 
common  case  of  a  grantor  who,  having 
failed  to  convey  what  he  was  bound  to 
convey,  makes  another  deed  to  correct 
the  wrong.  The  deeds  are  not  in  conflict. 
If  the  power  of  the  land  office  was  ex- 
hausted by  the  first  deed,  it  was  only  so 
as  to  the  land  which  it  included.  The 
legal  title  to  that  alone  could  pass  by  that 
patent,  and  if  the  title  to  the  land  now 
in  question  remained  in  the  government, 
the  patent  of  1870  was  insufficient  to  con- 
vey it.  Adam  v.  Norris,  103  U.  S.  591, 
594,   26   L.    Ed.   583. 

55.  Presumption  of  patent,  or  grant. — 
Ricard  v.  Williams,  7  Wheat.  59,  119,  5 
L.  Ed.  398;  United  States  v.  Chavez,  175 
U.  S.  509.  521,  44  L.  Ed.  255;  United 
States  V.  Chaves,  159  U.  S.  452,  40  L.  Ed. 
215.  See,  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.  9,  p.  618.  See  post,  "Presumption  of 
Grant,"  III,  C,  3,  d,  (2),  (b). 

It  is  not  necessary  for  the  jury,  in  order 
to  presume  a  conveyance,  to  believe  that 
a  conveyance  was  in  point  of  fact  exe- 
cuted. It  is  sufficient  if  the  evidence 
leads  to  the  conclusion  that  the  convey- 
ance might  have  been  executed,  and  that 
its  existence  would  be  a  solution  of  the 
difficulties  arising  from  its  nonexecution. 
United  States  v.  Chavez,  175  U.  S.  509, 
521,  44   L.    Ed.   255. 
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it  will  be  presumed  that  they  once  existed  and  have  been  lost.°^  In  general,  the 
presumption  of  a  grant  is  limited  to  periods  analogous  to  those  of  the  statute 
of  limitations,  in  case  where  the  statute  does  not  apply.^^  Where  the  statute 
applies,  the  presumption  is  not  generally  resorted  to;  but  if  the  circumstances 
of  the  case  are  very  cogent,  and  require  it,  a  grant  may  be  presumed  within  a 
period  short  of  the  statute.^^  They  may  be  encountered  and  rebutted  by  con- 
trary presumptions,  and  can  never  arise,  where  all  the  circumstances  are  per- 
fectly consistent  with  the  nonexistence  of  a  grant.^^  A  fortiori,  they  cannot 
arise  where  the  claim  is  of  such  a  nature  as  is  at  variance  with  the  supposition 
of  a  grant. ^0  Presumptions  of  a  grant,  arising  from  the  lapse  of  time,  are  ap- 
plied to  corporeal  as  well  as   incorporeal  hereditaments.^^ 

(bb)  Presumptions  Arising  from  Grant. — See  ante,  "Patent  as  Curing  Pre- 
vious Defects,"  II,  B,  3,  d,  (4),  (a),  ee,  (bb),  ccc;  post,  "Conclusiveness — Direct 
and  Collateral  Attack,"  II,  B,  4,  i,  (1). 

ii.    Priorities. — See  post,  "Rights  and  Title  to  Public  Land,"  II,  B,  3,  d,  (5). 

jj.  Conflicting  Patents. — It  is  a  principle  applicable  to  every  grant,  that  it 
cannot  affect  pre-existing  titles.^^  "VMien  courts  of  law  go  behind  conflicting 
patents,  and  contest  the  equities  on  which  they  are  founded,  it  has  never 
been  held  that  the  patent  aided  the  equitable  title;  it  must  come  in  support  of 
the  grant,  and  stand  on  its  own  merits.^^ 

Where  each  party  has  a  patent  from  the  government,  and  the  question  is 
as  to  the  superiority  of  the  title  under  those  patents,  if  this  depends  upon  ex- 
trinsic facts  not  shown  by  the  patents  themselves,-  it  is  competent,  in  any  ju- 
dicial proceeding  where  this  question  of  superiority  of  title  arises,  to  establish 
it  by  proof  of  these  facts.^-* 

(b)  Direct  Legislative  Grant. — See  post,  "Direct  Legislative  Grant,"  II,  B, 
3,  e. 

(5)  Right  and  Title  to  Public  Land — (a)  In  General. — It  may  well  be  stated, 
in  the  beginning,  that  the  legislation  respecting  public  lands  is  to  be  construed 
favorably  to  the  actual  settler.^^ 

(b)  Laws  Controlling. — Whenever  the  question,  in  any  court,  state  or  federal, 
is  whether  the  title  to  property  which  had  belonged  to  the  United  States  has 
passed,  that  question  must  be  resolved  by  the  laws  of  the  United  States.  But 
whenever  the  property  has  passed,  accordiilg  to  those  laws,  then  the  property, 
like  all  other  in  the  state,  is  subject  to  state  legislation;  so  far  as  that  legisla- 
tion is  consistent  with  the  admission  that  the  title  passed  and  vested  according  to 
the  laws  of  the  United  States.*^*^     The  rights  of  a  claimant  are  to  be  measured 

56.  Long  and  uninterrupted  possession.  64.  Each  party  claiming  under  a  patent. 

— United   States  v.   Chavez,   175   U.   S.   509,  — Iron    Silver    Min.    Co.    v.    Campbell,    135 

520,   44   L.   Ed.   255.      See   Fletcher  v.    Ful-  U.   S.   2S6.  292,  34  L.   Ed.   155. 

ler,  120  U.   S.   534,  30  L.   Ed.  759.  65.    Right  and   title   to   public    land— In 

57.  Analogous  to  statute  of  limitations.  general. — Lake  Superior,  etc.,  Iron  Co.  z'. 
— Ricard  v.  Williams,  7  Wheat.  59,  5  L.  Cunningham,  155  U.  S.  354,  384,  39  L  Ed 
Ed.    398.  183. 

58.  Ricard  ?'.  Williams,  7  Wheat.  59,  5  66.  Laws  controlling. — Wilcox  v  Mc- 
L.  Ed.  398.  See  the  title  LTMITATIOX  Connel,  13  Pet.  498.  10  L.  Ed  264-  Mc- 
OF  ACTIONS  AND  ADVERSE  POS-  Cune  z:  Essig,  199  U.  S.  382,  390  50  L 
SESSION,  vol.  7,  p.  900.  Ed.    237. 

59.  May  be  rebutted. — Ricard  v.  Wil-  What  interest  arose  in  the  cntryman  bv 
Hams,  7  Wlicat.   59,   5   L.   Ed.   398.       _  his  entry,  who  could  upon  his  death  fulfill 

60.  Claims  and  supposition  at  variance.  the  conditions  of  settlement  and  proof, 
— Ricard  v.  Williams,  7  Wheat.  59,  5  L.  and  to  whom  and  for  whom  title  would' 
Ed.  398.  pass,     depended     upon     the     laws     of    the 

61.  To  what  applied. — Ricard  v.  Wil-  United  States.  Rernier  t-.  Rernier  147  U 
Hams,  7  Wheat.   59,  5   L.   Ed.   398.  S.    242,   37    L.    Ed.    152;    McCune   v.    Essig" 

62.  Conflicting    patents. — New    Orleans  199   U.   S.   382,  388,   50   L.   Ed.   237. 

7'.  De  Armas,  9  Pet.  224,  235,  9  L.  Ed.  109;  In   Bcrnier  v.  Bernier,   147  U.  S.  242,  37 

United    States    7'.    Arredondo,    6    Pet.    691,  L.   Ed.   152,  it  was  said  that  the  object  of 

738,  8  L.  Ed.  547.  §§    2291    and    2292    was    "to    provide    the 

63.  Les  Rois  ?■.  Rramell,  4  How.  449,  method  of  completing  the  homestead  claim 
462,   11   L.   Ed.    1051.  and   obtaining   a   patent   therefor,   and   not 
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by  the  acts  of  congress,  and  not  by  what  hie  may  or  may  not  be  able  to  do,  and 
if  a  sound  construction  of  these  acts  shows  that  he  had  acquired  no  vested 
mterest  in  the  land,  then,  as  his  rights  are  created  by  the  statutes,  they  must  be 
governed  by  their  provisions,  whether  they  be  hard  or  lenient. ^'^ 

(c)  Prior  to  Issuance  of  Patent — aa.  In  General. — The  whole  legislation  of 
the  federal  government,  in  reference  to  public  lands,  declares  the  patent  the  su- 
perior and  conclusive  evidence  of  legal  title ;  until  its  issuance  the  fee  is  in  the 
government;  by  the  patent,  it  passes  to  the  grantee,  and  he  is  entitled  to  re- 
cover the  possession  in  ejectment/'*^ 

bb.  Title  Acquired  by  Mere  Settlement  and  Occupancy. — Occupation  of  the 
public  lands  can  never  be  adverse  to  the  government  so  as  to  defeat  or  affect  in 
any  way  the  title  subsequently  conferred  by  its  grant  or  patent."^  A  possession 
of  any  part  of  what  was  known  as  back  lands,  anterior  to  the  survey,  could  not 
be  set  up  as  a  defense  under  the  laws  of  Louisiana,  because  the  lands  belonged 
to  the  United  States,  and  those  persons  in  possession  were  trespassers  J  *^ 

cc.  Title  and  Rights  Acquired  Prior  to  Fulfillment  of  Conditions — (aa)  As 
against  the  Government — aaa.  Settlement  with  Intent  to  Obtain  Title — Pre- 
Emption. — A  party,  by  mere  settlement  upon  the  lands  of  the  United  States, 
although  with  a  declared  intention  to  obtain  a  title  to  the  same  under  the  pre- 
emption laws,  does  not  thereby  acquire  such  a  vested  interest  in  the  premises  as 
to  deprive  congress  of-  the  power  to  divest  it  by  a  grant  to  another  party,''' ^  or 


to  establish  a  line  of  descent  or  rules  of 
distribution  of  the  deceased  entryman's 
estate."  McCune  v.  Essig,  199  U.  S.  382, 
390,  50  L.  Ed.  237.  See  Hall  v.  Russell, 
101    U.   S.   503,   25   L.   Ed.   829. 

67.  Rights  measured  by  acts  of  congress. 
—Rector  f.  Ashley,  G  Wall.  142,  151,  18 
L.  Ed.  733;  Frisbic  v.  Whitney,  9  Wall. 
187,   197,  19   L.   Ed.   G68. 

68.  Prior  to  issuance  of  patent — In  gen- 
eral.—Bagneli  V.  Broderick,  13  Pet.  436, 
450,  10  L.  Ed.  235;  Carter  v.  Ruddy,  166 
U.  S.  493,  495,  41  L.  Ed.  1090.  See  Wil- 
cox V.  Jackson,  13  Pet.  498,  516,  10  L.  I^d. 
264;  Langdon  v.  Sherwood,  124  U.  S.  74, 
83,  31  L.  Ed.  344.  See  ante,  "Necessity 
for,"  II,  B,  3,  d,  (4),  (a),  bb,  (aa). 

Prior  to  the  issuance  of  the  patent  which 
passes  the  legal  title,  the  legal  title  re- 
mains with  the  government,  and  is  sub- 
ject to  investigation  and  determination  by 
the  land  department,  which  may  for  suffi- 
cient reasons  set  aside  the  certificate  of 
entry;  but  this  power  of  the  land  depart- 
ment cannot  be  exercised  arbitrarily  and 
without  notice,  and  if  improperly  exer- 
cised the  rights  of  the  entryman  may  be 
enforced  in  the  courts  after  the  patent 
has  issued  to  other  parties.  United  States 
V.  Detroit,  etc.,  Lumber  Co.,  200  U.  S. 
321,    50    L.    Ed.    490. 

69.  Title  acquired  by  mere  settlement 
and  occupancy. — Morrow  v.  Whitney,  95 
U.  S.  551,  557,  24  L.  Ed.  456;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  Ed.  534; 
Tarpcy  v.  Madsen,  178  U.  S.  215,  221.  44 
L.  Ed.  1042;  Frisbie  7-.  Whitney,  9  Wall. 
187,  19  L.  Ed.  668;  The  Yosemite  Valley 
Case,  15  Wall.  77,  21  L.  Ed.  82.  See 
Walker  v.  Henshaw,  16  Wall.  436,  446,  21 
L.  Ed.  365;  Simmons  v.  Ogle,  105  U.  S. 
271,  273.  26  L.  Ed.  1087.  See  ante,  "Right 
and  Title,"  II.   B,  3,  d,   (2),   (d).  hh. 

This  principle  is  well   illustrated  by  the 


case  of  Camfield  v.  United  States,  167  U. 
S.  518,  42  L.  Ed.  260,  where  the  court  sus- 
tained a  bill  filed  by  the  United  States  to 
compel  by  mandatory  injunction  certain 
parties  to  vacate  public  lands  which  they 
were  occupying  without  any  intent  to  pur- 
chase, and  whose  occupancy  therefore 
stood  in  the  way  of  others  who  might 
wish  to  enter  and  acquire  title  under  the 
land  laws   of  the  United   States. 

70.  Possession  of  back  lands. — Jourdan 
V.  Barrett,  4  How.  168,  11  L-  Ed.  924.  See 
ante,  "Right  to  Vacant  Back  Land,"  II, 
B,   3,   d,   (2),    (h). 

71.  Settlement  with  intent  to  obtain  title 
— Pre-Emption. — Shcpley  v.  Cowan,  91  U. 
S.  330,  23  L.  Ed.  424;  Washington,  etc., 
R.  Co.  V.  Osborne,  160  U.  S.  103,  108,  40 
L.  Ed.  355;  Buxton  v.  Traver,  130  U.  S. 
232,  32  L.  Ed.  920;  The  Yosemite  Valley 
Case,  15  Wall.  77,  21  L.  Ed.  82;  Frisbie  v. 
Whitney,  9  Wall.  187,  19  L.  Ed.  668; 
Catholic  Bishop  v.  Gibbon,  158  U.  S.  155, 
39  L.  Ed.  931;  Gonzales  v.  French,  164  U. 
S.  338,  345,  41  L-  Ed.  458;  Lamb  v.  Daven- 
port. 18  Wall.  307,  21  L.  Ed.  759;  Rector 
V.  Gibbon,  111  U.  S.  276,  28  L.  Ed.  427; 
Shiver  v.  United  States.  159  U.  S.  491, 
495,  40  L.  Ed.  231;  Campbell  v.  Wade,  132 
U.  S.  34,  38,  33  L.  Ed.  240;  Barry  v. 
Gamble,  3  How.  32,  11  L.  Ed.  479;  Bag- 
nell  V.  Broderick,  13  Pet.  436,  10  L.  Ed. 
235;  Rector  v.  Ashly,  6  Wall.  142,  18  L. 
Ed.  733;  Benson  Min.,  etc.,  Co.  v.  Alta  Min., 
etc.,  Co.,  145  U.  S.  428,  36  L.  Ed.  762; 
Black  V.  Elkhorn  Min.  Co.,  163  U.  S. 
445,  451,  41  L.  Ed.  221;  Tarpey  v.  Madsen, 
178  U.  S.  215,  221,  44  L.  Ed.  1042;  Sparks 
V.  Pierce,  115  U.  vS.  408,  29  L.  Ed.  428; 
Northern  Pac.  R.  Co.  v.  Smith,  171  U.  S. 
260,  269,  43  L.  Ed.  157. 

A  vested  right,  under  the  pre-emption 
laws,  is  only  obtained  when  the  purchase 
money  has  been  paid,  and  the   receipt  of 
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to  reserve  the  land  whenever  it  might  be  needed  for  public  uses." 2  The  filing 
of  the  declaratory  statement,  of  settlement  and  occupancy,  confers  no  vested 
right  upon  the  pre-emption,  as  against  the  governments^  The  United  States 
make  no  promise  to  sell  him  the  land,  nor  do  they  enter  into  any  contract  with 
him  upon  the  subject.  But  they  allow  him  to  occupy  any  unsurveyed  lands 
which  are  vacant  and  have  not  been  reserved  from  sale ;  and,  when  the  public 
surveys  are  made  and  returned,  the  land  not  having  been  in  the  meantime  with- 
drawn from  sale,  he  can  acquire,  by  pursuing  certain  steps,  the  right  to  pur- 
chase them."^  But  after  the  filing  of  the  declaratory  statement  and  while  the 
time  is  running  within  which  to  make  proof,  there  is  an  inchoate  right  on  the 
part  of  the  pre-emptor  which  the  government  recognizes.'^^  The  claim  of  a  pre- 
emption is  not  that  shadowy  right  which  by  some  it  is  considered  to  be.  Until 
sanctioned  by  law,  it  has  no  existence  as  a  substantive  right.  But  when  cov- 
ered by  the  law,  it  becomes  a  legal  right,  subject  to  be  defeated  only  by  a  failure 


the  proper  land  officer  given  to  the  pur- 
chaser. Until  this  is  done,  it  is  within 
the  legal  and  constitutional  competency 
of  congress  to  withdraw  the  land  from 
entry  or  sale,  though  this  may  defeat  the 
imperfect  right  of  the  settler.  Frisbie  v. 
Whitney,  9  Wall.  187,  19  L.  Ed.  668; 
Hosmer  v.  Wallace,  97  U.  S.  575,  581,  24 
L.  Ed.  1130;  Northern  Pac.  R.  Co.  v.  Col- 
turn,  164  U.  S.  383,  41  L.  Ed.  479;  North- 
ern Pac.  R.  Co.  V.  Smith,  171  U.  S.  260. 
268,  43  L.  Ed.  157.  See  ante,  "Right  and 
Title,"  II,  B,  3,  d,  (2),  (d),  hh. 

The  power  of  regulation  and  disposition 
conferred  upon  congress  by  the  constitu- 
tion only  ceased  when  all  the  preliminary 
acts  prescribed  by  law  for  the  acquisi- 
tion of  the  title,  including  the  payment 
of  the  price  of  the  land,  had  been  per- 
formed by  the  settler.  When  these  pre- 
requisites were  complied  with,  the  settler 
for  the  first  time  acquired  a  vested  right 
in  the  premises  of  which  he  could  not 
be  subsequently  deprived.  He  was  then 
entitled  to  a  certificate  of  entry  from  the 
local  land  officers,  and  ultimately  to  a 
patent  of  the  United  States.  Until  such 
payment  and  entry,  the  acts  of  congress 
gave  to  the  settler  only  a  privilege  of 
pre-emption  in  case  the  lands  were  offered 
for  sale  in  the  usual  manner;  that  is,  the 
privilege  to  purchase  them  in  that  event 
in  preference  to  others.  Shepley  v. 
Cowan,  91  U.  S.  330,  23  L-  Ed.  424;  Weeks 
V.  Bridgman,  159  U.  S.  541,  546,  40  L.  Ed. 
253;  Gonzales  v.  French,  164  U.  S  338 
345,  41  L.  Ed.  458. 

The  mere  settlement  upon  public  lands 
without  taking  some  steps  required  by 
law  to  initiate  the  settler's  right  thereto, 
is  wholly  inoperative  as  against  the  United 
States;  and  where  one  thus  enters  with- 
out authority  a  tract  of  land  in  Afognak 
Island,  Alaska,  he  acquires  no  right 
against  the  United  States  under  the  act 
of  May  17,  1884,  providing  a  civil  govern- 
ment for  Alaska.  Russian-American  Pack- 
ing Co.  V.  United  States,  199  U.  S.  570, 
575,  50  L.  Ed.  314,  cited  in  Royal  Packing 
Co.  V.  United  States,  199  U,  S.  579,  50  L. 
Ed.  316. 

10  U  S  Enc— 9 


As  between  the  United  States  and  the 
settler,  the  land  is  to  be  deemed  the  prop- 
erty of  the  former,  at  least  so  far  as  is 
necessary  to  protect  it  from  waste,  but 
the  court  does  not  express  an  opinion 
whether,  as  between  the  settler  and  the 
state,  it  may  not  be  deemed  the  property 
of  the  settler,  and,  therefore,  subject  to 
taxation.  Shiver  v.  United  States,  159  U. 
S.  491,  499,  40  L.  Ed.  231,  citing  Car- 
roll V.  Safford,  3  How.  441,  11  L.  Ed.  671; 
Witherspoon  v.  Duncan,  4  Wall.  210,  18 
L.  Ed.  339;  Railway  Co.  v.  Prescott,  16 
Wall.  603,  21  L.  Ed.  373;  Railway  Co.  v. 
McShane,  22  Wall.  444,  22  L.  Ed.  747; 
Wisconsin  Cent.  R.  Co.  v.  Price  County, 
133    U.    S.    496,    33    L.    Ed.    687. 

It  was  said  as  early  as  1839,  in  Wilcox 
V.  Jackson,  13  Pet.  498,  516,  10  L.  Ed.  264, 
that  "with  the  exception  of  a  few  cases, 
nothing  but  the  patent  passes  a  perfect  and 
consummate  title."  So,  in  Frisbie  v. 
Whitney,  9  Wall.  187,  193,  19  L.  Ed.  668: 
"There  is  nothing  in  the  essential  nature 
of  these  acts"  (entering  upon  lands  for 
the  purpose  of  pre-emption)  "to  confer 
a  vested  right,  or,  indeed,  any  kind  of 
claim  to  land,  and  it  is  necessary  to  re- 
sort to  the  pre-emption  law  to  make  out 
any  shadow  of  such  right."  See  Shiver 
V.  United  States,  159  U.  S.  491,  495,  40  L- 
Ed.    231. 

72.  Power  to  reserve  the  settled  land. — 
Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed. 
424;  Gonzales  v.  French,  164  U.  S.  338, 
345,  41   L.   Ed.  458. 

73.  Buxton  v.  Traver,  130  U.  S.  232, 
235,  32  L.  Ed.  920;  The  Yosemite  Valley 
Case,  15  Wall.  77,  21  L.  Ed.  82;  Frisbie 
V.  Whitney,  9  Wall.  187,  19  L.  Ed.  668; 
Pcnnoyer  v.  McConnaughy,  140  U.  S.  1, 
20,  35  L.  Ed.  363;  Shiver  7-.  United  States, 

159  U.  S.  491,  495.  40  L.  Ed.  231;  Whitney 
:'.  Taylor,  158  U.  S.  85,  95,  39  L.  Ed.  906. 
See  ante,  "Right  and  Title,"  II,  B,  3,  d. 
(2),   (d),  hh. 

74.  Washington,  etc.,  R.   Co.  v.  Osborn, 

160  U.  S.  103,  108,  40  L.   Ed.  355. 

75.  Northern  Pac.  R.  Co.  v.  De  Lacey, 
174  U.  S.  622,  635,  43  L.  Ed.  1111;  Frisbie 
V.   Whitney,   9   Wall.    187,   19    L.    Ed.    668. 
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to  perform  the  conditions  annexed  to  it.  It  is  founded  in  an  enlightened  pubHc 
poHcy,  rendered  necessary  by  the  enterprise  of  the  citizens.'*^ 

bbb.  Original  Homestead  Entry. — The  original  entry  in  a  homestead  case^ 
gives  the  enterer  no  vested  rights  as  against  the  government.""  But  by  such  en- 
try he  acquires  an  inchoate  but  well-detined  right  to  the  land  and  its  possession, 
which  can  only  be  perfected  by  continued  residence,  possession,  and  cultivation 
for  five  years.  His  right  to  continue  this  residence  for  five  years  for  that  pur- 
pose, is  dependent  upon  the  act  of  congress.  His  right  to  the  patent,  after  this 
is  done,  rests  exclusively  on  the  same  foundation.'^  Land  entered  under  the 
homestead  act  continues  to  be  the  property  of  the  United  States  for  five  years 
following  the  entry,  and  until  a  patent  is  issued;  such  property  is  subject  to 
divestiture,  upon  proof  of  the  continred  residence  of  the  settler  upon  the  land 
for  five  years,  and  the  settler  has  the  right  to  treat  the  land  as  his  own,  so  far,, 
and  so  far  only,  as  is  necessary  to  carry  out  the  purposes  of  the  act.  The  ob- 
ject of  this  legislation  is  to  preserve  the  right  of  the  actual  settler,  but  not  to 
open  the  door  to  manifest  abuses  of  such  right."^ 

ccc.  Reservation  in  Favor  of  Person  or  Corporation. — The  right  which  is 
given  to  a  person  or  corporation,  by  a  reservation  of  public  lands  in  his  favor, 
is  intended  to  protect  him  against  the  actions  of  third  parties,  as  to  whom  his 
right  to  the  same  may  be  absolute.  But,  as  to  the  government,  his  right  is  only 
conditional   and   inchoate. ^^ 

(bb)  Rights  as  against  Third  Parties. — Whilst  no  vested  right  in  the  public 
lands  as  against  the  United  States  is  acquired  until  all  the  prerequisites  for  the 
acquisition  of  the  title  have  been  complied  with,^^  parties  may,  as  against  each 
other,  acquire  a  right  to  be  preferred  in  the  purchase  or  other  acquisition  of  the 
land,  when  the  United  States  have  determined  to  sell  or  donate  the  property. 
In  all  such  cases,  the  first  in  time  in  the  commencement  of  proceedings  for  the 
acquisition  of  the  title,  when  the  same  are  regularly  followed  up,  is  deemed  to 
be  the  first  in  right. ^^    This  inchoate  right  may  be  protected  by  the  courts  against 


76.  Lytle  v.  Arkansas,  9  How.  314,  333, 
13  L.  Ed.  153;  Moss  v.  Dowman,  176  U. 
S.   413,   418,   44   L.    Ed.   526. 

77.  Original  homestead  entry. — Whit- 
ney V.  Taylor,  158  U.  S.  85,  95,  39  L-  Ed.  906. 

78.  United  States  v.  Waddell,  112  U.  S. 
76,  80,  28  L.  Ed.  673.  See  Pcnnoyer  v. 
McConnaughy,  140  U.  S.  1,  20,  35  L.  Ed. 
363.  See  ante,  "Effect  of  Entry  as  With- 
drawing Land  from  Subsequent  Entry," 
II,   B,   3,  d,   (2),    (e),  hh. 

The  right  here  guaranteed  is  not  the 
mere  right  of  protection  against  personal 
violence.  This,  if  the  result  of  an  ordi- 
nary quarrel  or  malice,  would  be  cogni- 
zable under  the  laws  of  the  states  and  by 
its  courts.  But  it  is  something  different 
from  that.  It  is  the  right  to  remain  on 
the  land  in  order  to  perform  the  require- 
ments of  the  act  of  congress,  and,  accord- 
ing to  its  rules,  perfect  his  incipient  title. 
United  States  v.  Waddell,  112  U.  S.  76,  80, 
28    L    Ed.   673. 

79.  Shiver  v.  United  States,  159  U.  S. 
491.    497,    40    L    Ed.    231. 

It  is  equally  clear  that  a  homestead 
enterer  is  bound  to  act  in  good  faith  to 
the  government,  and  that  he  has  no  right 
to  pervert  the  law  to  dishonest  purposes, 
or  to  make  use  of  the  land  for  profit  or 
speculation.  The  law  contemplates  the 
possibility  of  his  abandoning  it.  but  he 
may   not    in   the    meantime    ruin    its    value 


to  others,  who  may  wish  to  purchase  or 
enter  it.  Shiver  v.  United  States,  159  U. 
S.  491,  497,  40  L  Ed.  231.  See  ante,  "Of 
Homestead   Enterer,"   II,  B,  2,  c,  (ij,   (b). 

80.  Reservation  in  favor  of  person  or 
corporation. — Shiver  v.  United  States,  159 
U.  S.  491,  496,  40  L.   Ed.  231. 

81.  Rights  as  against  third  parties. — 
Shepley  v.  Cowan.  91  U.  S.  330,  23  L  Ed. 
424,  citing  Frisbie  v.  Whitney,  9  Wall. 
187,  19  L.  Ed.  668;  The  Yosemite  Valley 
Case,  15  Wall.  77,  21  L  Ed.  82,  cited  in 
Ard  V.  Brandon,  156  U.  S.  537,  542,  39^ 
L  Ed.  524. 

82.  Shepley  v.  Cowan,  91  U.  S.  330, 
338,  23  L  Ed.  424;  Ard  v.  Brandon,  156 
U.  S.  537,  542,  39  L  Ed.  524;  Buxton  v. 
Traver,  130  U.  S.  232,  32  L.  Ed.  920; 
Washington,  etc.,  R.  Co.  v.  Osborn,  160 
U.  S.  103,  108.  40  L.  Ed.  355;  Foley  v. 
Harrison,  15  How.  433,  14  L-  Ed.  761; 
Cunningham  v.  Ashley,  14  How.  377,  14 
L  Ed.  462;  Tarpey  v.  Madsen,  178  U.. 
S.  215,  44  L.  Ed.  1042.  See  also,  Camp- 
bell V.  Wade,  132  U.  S.  34,  38,  33  L  Ed. 
240. 

"The  policy  of  the  government  has  al- 
ways been  favorable  to  actual  settlers.  As 
late  as  Ard  v.  Brandon.  156  U.  S.  537,  39 
L.  Ed.  524,  it  was  said  that  'the  law  deals 
tenderly  with  one  who,  in  good  faith, 
goes  upon  the  public  lands,  with  a  view 
of    making    a    home    thereon.'      See.    also, 
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the  claims  of  other  persons  who  have  not  an  equal  or  superior  right.' 


Northern  Pac.  R.  Co.  v.  Amacker,  173  U. 
S.  564,  44  L.  Ed.  274;  Moss  v.  Dowman, 
176  U.  S.  413,  44  L.  Ed.  526;  Rector  v. 
Gibbon,  111  U.  S.  276,  28  L.  Ed.  427;  Nel- 
son V.  Northern  Pac.  R.  Co.,  188  U.  S. 
108,  123,  47  L.  Ed.  406."  Knepper  v. 
Sands,   194  U.   S.   476,   485,   48   L.   Ed.   1083. 

"The  pioneer  has  always  been  regarded 
as  entitled  to  favorable  consideration,  and 
while  his  occupancy  has  not  been  deemed 
of  itself  sufficient  to  establish  title  to  the 
soil,  yet  it  has  been  held  to  give  him  cer- 
tain possessory  rights  which  are  the  sub- 
ject of  contract,  and  create  a  superior 
equity  in  respect  to  the  acquisition  of 
title.  Lamb  v.  Davenport,  18  Wall.  307,  21 
L.  Ed.  759,  illustrates  this."  Catholic 
Bishop  V.  Gibbon,  158  U.  S.  155,  168,  39 
L.  Ed.  931.  The  case  of  Rector  v.  Gibbon, 
111  U.  S.  276,  28  L.  Ed.  427,  is  even  more 
closely  in   point. 

Occupation  and  settlement  alone  does 
confer  a  preference  over  others  in  the 
purchase  of  such  land  by  the  bona  fide 
settler,  which  will  enable  him  to  protect 
his  possession  against  other  individuals, 
and  which  the  land  officers  are  bound  to 
respect.  Frisbie  v.  Whitney,  9  Wall.  187, 
19    L.    Ed.    668. 

No  individual  can  interfere  with  their 
occupation,  or  compel  them  to  leave. 
Their  possessory  rights  are  recognized  as 
of  value  and  made  the  subjects  of  barter 
and  sale.  Tarpey  v.  Madsen,  178  U.  S. 
215,  220,  44   L.   Ed.   1042. 

In  Ard  v.  Brandon,  156  U.  S.  537,  39  L. 
Ed.  524,  it  was  held  that  when  a  pre- 
emptor  has  the  right  to  make  entry,  and 
applies  to  the  local  land  officers  and  they 
refuse  to  recognize  his  right,  it  will  be 
deemed  to  date  from  the  time  of  his  ap- 
plication, and  this  notwithstanding  he 
proceeds  to  obtain  title  in  some  other 
way. 

In  the  above  case  the  court  quoted  with 
approval  these  words  from  Clements  v. 
Warner,  24  How.  394,  397,  16  L.  Ed.  695: 
"The  policy  of  the  federal  government  in 
favor  of  settlers  upon  public  lands  has 
been  liberal.  It  recognizes  their  superior 
equity  to  become  the  purchasers  of  a 
limited  extent  of  land,  comprehending 
their  improvements,  over  that  of  any  other 
person."  Quoted  also  in  Nelson  v.  North- 
ern Pac.  R.  Co.,  188  U.  S.  108,  123,  47  L. 
Ed.   406. 

Whenever  a  homestead  entry  has  been 
made,  followed  by  no  settlement  or  occu- 
pation on  the  part  of  the  one  making  the 
entry,  and  that  homestead  entry  has  by 
lapse  of  time  or  relinquishment,  or  other- 
wise, been  ended,  any  one  in  actual  pos- 
session as  a  settler  and  occupier  of  the 
land  has  a  prior  right  to  perfect  title 
thereto  by  making  an  entry  in  the  land 
office;  even  though  a  third  entryman  has 
paid  value  for  such  relinquishment  and 
makes  entry  subsequent  to  the  relinquish- 


ment.     Moss   V.    Dowman,    176   U.    S    413, 
421,   44   L.    Ed.   526. 

On  the  25th  of  December,  1824,  Cun. 
nmgham  applied  to  the  land  office  at 
Bate<^ville,  in  Arkansas,  to  become  the 
purchaser  of  a  quarter  section  of  land  un- 
der a  Cherokee  certificate  which  had  be- 
come vested  in  him.  This  application  was 
refused,  upon  the  ground  that  two  New 
Madrid  certificates  had  been  laid  upon  the 
land  in  1820.  The  right  under  these  cer- 
tificates was  claimed  by  Ashley.  In  1830, 
Cunningham  said  that  Brumbach  had  an 
improvement  on  the  same  quarter  section, 
which  Brumbach  assigned  to  Ashley.  The 
law  sanctioned  the  division  of  a  quarter 
section,  under  such  circumstances.  In 
1831,  Cunningham  claimed  a  pre-emption 
right  under  the  act  of  May  29th,  1830. 
The  claims  under  this  act,  under  the  Cher- 
okee float,  were  not  inconsistent  with  each 
other.  In  1838,  two  floats  were  entered 
upon  the  same  quarter  section,  viz;  one 
by  Pummer,  for  the  east  half  of  it,  under 
the  act  of  1830,  and  the  supplemental  act 
of  1832;  the  other  for  the  west  half  by 
Jenbeau,  under  the  act  of  1834,  and  the 
circular  of  the  general  land  office  of  1837. 
Patents  were  issued,  and  the  title  became 
vested  in  Ashley.  The  title  of  Cunning- 
ham IS  better  than  that  derived  from  these 
floats.  The  title  under  the  New  Madrid 
certificates  is  not  decided  in  this  case,  or 
affected  in  any  way  by  the  decision. 
Cunningham  is  therefore  entitled  to  the 
half  of  the  quarter  section  which  he 
claimed  separately  from  Brumbach.  Cun- 
ningham V.  Ashley,  14  How.  377,  14  L  Ed 
462. 

83.     Recognition    in    courts    of   inchoate 

claims.— Frisbie  v.   Whitney,   9   Wall     187 
19  L.  Ed.  668. 

.A.ny  controversy  between  two  occupants 
of  a  tract  open  to  pre-emption  and  home- 
stead entry  is  not  determined  by  the  mere 
time  of  filing  of  the  respective  claims  in 
the  land  office,  but  by  the  fact  of  prior 
occupancy,  and  these  controversies  are  of 
frequent  cognizance.  Tarpey  v.  Madsen, 
178   U.    S.   215,  222,   44   L.    Ed.   1042. 

In  October,  1855,  C.  be.^an  a  settlement 
upon  a  portion  of  a  section.  In  Novem- 
ber, 1855,  W.  purchased  the  same  land 
at  private  sale  at  the  land  office.  In  No- 
vember, 1856,  C.  claimed  a  pre-emption 
right,  and  the  register  and  receiver 
granted  a  certificate  of  purchase  accord- 
ingly. It  was  held  that  the  land  in  ques- 
tion was  subject  to  a  pre-emption  right  in 
November.  1855,  when  W.  made  his  pur- 
chase, and  consequently  the  purchase  is 
invalid,  as  against  the  pre-emption  right 
of  C.  Clements  v.  Warner,  24  How  394 
16    L.    Ed.    695. 

Til  an  action  of  ejectment  for  the  Hot 
Springs  in  Arkansas,  wherein  one  party- 
claimed  title  through  a  pre-emption  claim 
which  they  were  allowed  to  enter  by  the 
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Oral  evidence,  therefore,  of  the  date  of  occupancy  may  be  decisive  of  the 
controversy  between  such  apphcants  for  a  tract  of  land.^'* 

As  between  a  railroad  company  holding  a  land  grant  and  an  indi- 
vidual entryman,  the  question  of  right  has  been  declared  to  rest  not  on  the 
mere  matter  of  occupancy,  but  upon  the  state  of  the  record.  All  the  cases  in 
which  this  question  has  been  discussed  and  the  conclusion  announced,  have  been 
since  the  act  of  1880,  giving  to  persons  seeking  a  homestead  the  same  rights  in 
respect  to  occupancy  as  to  persons  intending  a  pre-emption. ^^  But  the  right 
of  one  who  has  actually  occupied,  with  intent  to  make  a  homestead  or  pre-emp- 
tion entry,  cannot  be  defeated  by  the  mere  lack  of  a  place  in  which  to  make  a 
record  of  his  intent. ^^ 

dd.  Title  Acquired  by  Fulfilhnent  of  Conditions — (aa)  In  General. — In  the 
administration  of  the  affairs  of  the  land  department  of  the  government,  when- 
ever, in  cash  sales,  the  price  has  been  paid,  or,  in  other  cases,  all  the  conditions 
of  entry  performed,  the  full  equitable  title  has  passed,  and  only  the  naked  legal 
title  remains  in  the  government  in  trust  for  the  other  party,  in  whom  are  vested 
all  the  rights  and  obligations  of  ownership.^"     A  party  who  has  complied  with 


register  and  receiver,  and  the  other  party 
through  a  New  Madrid  certificate,  it  was 
held  that  (the  title  of  the  United  States 
not  being  drawn  into  question),  the  former 
party  had  the  better  title  and  it  is  suffi- 
cient to  maintain  an  action  of  ejectment. 
Hale  z:  Gaines,  22  How.  144,  16  L.  Ed. 
264.  See  the  title  EJECTMENT,  vol.  5, 
p.  695. 

84.  Oral  evidence. — Tarpey  z'.  Madsen, 
178  U.   S.   215,  222,   44   L.    Ed.    1042. 

85.  Railroad  and  individual  entryman. — 
Tarpey  v.  Madsen,  178  U.  S.  215,  222,  44 
L.  Ed.  1042. 

86.  Tarpey  v.  Madsen,  178  U.  S.  215, 
219,  44  L.  Ed.  1042;  Nelson  v.  Northern 
Pac.  R.  Co.,  188  U.  S.  108,  123,  47  L.  Ed. 
406. 

87.  Title  acquired  by  fulfillment  of  con- 
ditions.—  Benson  Min.,  etc.,  Co.  v.  Alta 
Min.,  etc.,  Co.,  145  U.  S.  428,  432,  36  L- 
Ed.  762.  See  ante,  "Patent  Certificate  or 
Receipt  of  Purchase,"  II,  B,  3,  d,   (3). 

This  was  laid  down  as  a  principle  in 
the  case  of  Lytle  v.  Arkansas,  9  How. 
314,  13  L.  Ed.  153,  and  has  ever  since  been 
adhered  to.  See  Stark  v.  Starrs,  6  Wall. 
402,  18  L.  Ed.  925;  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212,  5  L.  Ed.  437;  Mann 
V.  Tacoma  Land  Co.,  153  U.  S.  273,  286, 
38  L.  Ed.  714;  Carroll  v.  Saflford,  3  How. 
441,  460,  11  E. 'Ed.  671;  Witherspoon  v. 
Duncan,  4  Wall.  210,  218,  18  L-  Ed.  339; 
Lindsey  v.  Hawes,  2  Black  554,  17  L. 
Ed.  265;  Deffeback  v.  Hawke,  115  U.  S. 
302,  305,  29  L.  Ed.  423;  Cornelius  v.  Kes- 
sel,  128  U.  S.  456,  461,  32  L.  Ed. 
482;  Rector  v.  Ashley,  6  Wall.  142,  18 
L.  Ed.  733;  United  States  v.  Thompson, 
98  U.  S.  486,  25  L.  Ed.  194;  Redfield  v. 
Parks,  132  U.  S.  239,  249,  33  L.  Ed.  327; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  151, 
169,  29  L.  Ed.  845.  See,  also,  the  case  of 
Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  Ed. 
313;  Belk  v.  Meagher,  104  U.  S.  279,  20 
L.  Ed.  735;  Gwillim  z\  Donnellan,  115  U. 
S.  45,  29  L.  Ed.  348;  Noyes  v.  Mantle,  127 
U.  S.  348,  32  L.  Ed.  108;  McKinley  Creek 


Min.  Co.  V.  Alaska  United  Min.  Co.,  183 
U.   S.   563,  571,  46  L.   Ed.  331. 

Subsequent  cases  which  seem  to  be  in 
conflict  with  the  above  have  been  dis- 
tinguished from  them  by  the  fact  that 
something  remained  to  be  done  by  the 
claimant  to  entitle  him  to  a  patent;  such 
as  the  payment  of  the  price,  the  payment 
of  the  fees  of  surveying,  or  the  like.  "The 
proper  distinctions  on  the  subject  are  so 
fully  stated  in  the  case  of  Stark  v.  Starrs, 
6  Wall.  402,  18  L.  Ed.  925;  Frisbie  v.  Whit- 
ney, 9  Wall.  187,  19  L.  Ed.  668;  The 
Yosemite  Valley  Case,  15  Wall.  77,  21  L. 
Ed.  82;  Railway  Co.  z:  McShane,  22  Wall. 
444,  22  E.  Ed.  747;  and  Shepley  v.  Cowan, 
91  U.  S.  330,  23  L.  Ed.  424,  that  it  would 
be  supererogation  to  go  over  the  subject 
again."  Wirth  v.  Branson,  98  U.  S.  118, 
121,   25   L.    Ed.    86. 

For  case  directly  in  point,  see  Brown 
V.  Clements,  3  How.  650,  666,  11  L.  Ed. 
767. 

Thus  in  the  case  of  Carroll  v.  Safford, 
3  How.  441,  11  L.  Ed.  671,  it  was  held  that, 
after  the  price  of  the  land  had  been  paid 
and  the  purchaser  held  the  receiver's  cer- 
tificate therefor,  it  was  subject  to  state 
taxation,  although  the  patent  was  not  then 
issued.  They  are  no  more  the  property 
of  the  United  States  than  lands  patented. 
So  far  as  the  rights  of  the  purchaser  are 
considered,  they  are  protected  under  the 
patent  certificate  as  fully  as  under  the 
patent.  The  government,  until  the  pat- 
ent shall  issue,  holds  the  mere  legal  title 
to  the  land  in  trust  for  the  purchaser. 

In  Lessee  of  French  v.  Spencer,  21  How. 
228,  16  L.  Ed.  97,  it  was  held  that  the  pat- 
ent related  back  to  the  time  of  the  loca- 
tion, and  that  the  conveyance  intermediate 
the  location  and  the  patent  was  valid  and 
transferred   the  title. 

In  Stark  z'.  Starrs,  6  Wall.  402,  418,  18 
L.  Ed.  925,  the  court  observed  that  "the 
right  to  a  patent  once  vested  is  treated  by 
the  government,  when  dealing  with  the 
public  lands,  as  equivalent  to  a  patent  is- 
sued.    When,  in  fact,  the  patent  does  is- 
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all  the  terms  and  conditions  which  entitled  him  to  a  patent  for  a  particular 
tract  of  public  land,  acquires  a  vested  interest  therein,  and  is  to  be  regarded  as 
the  equitable  owner  thereof.  While  his  entry  or  location  remains  in  full  force 
and  effect,  his  rights  thereunder  will  not  be  defeated  by  the  issue  of  a  patent  to 
another  party  for  the  same  tract. ^^  Courts  of  equity  consider  an  entry  as  the 
commencement  of  title,  and  will  sustain  a  valid  entry  against  a  patent  founded 
on  a  prior  defective  entry,  if  issued  after  such  valid  entry  was  made;  but  they 
never  sustain  an  entry  made  after  the  date  of  the  patent. ^^ 

(bb)  Sale  of  Lands  Previously  Granted. — It  is  well  settled  that  when  lands 
have  once  been  sold  by  the  United  States  and  the  purchase  money  paid,  the 
lands  sold  are  segregated  from  the  public  domain,  and  are  no  longer  subject  to 
entry,  and  a  subsequent  sale  and  grant  of  the  same  lands  to  another  person 
would  be  absolutely  null  and  void  so  long  as  the  first  sale  continued  in  force.^*^ 

(cc)  Execution  and  Delivery  of  Certificate  of  Entry. — See  ante,  "Patent  Cer- 
tificates or  Receipts  of  Purchase,"  II,  B,  3,  d,   (3). 


sue,  it  relates  back  to  the  inception  of 
the  right  of  the  patentee,  so  far  as  it  may- 
be necessary  to  cut  off  intervening  claim- 
ants." 

"The  execution  and  delivery  of  the  pat- 
ent after  the  right  to  it  is  complete  are 
the  mere  ministerial  acts  of  the  officer 
charged  with  that  duty.  An  authorized 
sale  by  a  settler,  therefore,  after  his  right 
to  a  patent  had  been  fully  secured,  was, 
as  to  the  government,  a  transfer  of  the 
ownership  of  the  land."  Barney  v.  Dolph, 
97  U.  S.  652,  656,  24  L-  Ed.  1063;  Simmons 
V.  Wagner,  101  U.  S.  260,  25  L.  Ed.  910, 
citing  Stark  v.  Starrs,  6  Wall.  402,  18  L. 
Ed.    925. 

In  Witherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  Ed.  339,  there  was  a  donation  entry 
instead  of  a  cash  purchase;  but  the  entry- 
having  been  completed,  it  was  held  that 
the  title  passed,  and  that  the  land  was 
subject  to  taxation,  although  the  patent 
did  not  issue  until  years  thereafter. 

In  Deffeback  v.  Hawke,  115  U.  S.  392, 
29  L.  Ed.  423,  the  court  gave  to  a  certifi- 
cate of  purchase  of  mineral  lands  the  same 
effect  that  had  been  theretofore  given  to 
cash  and  donation  entries  of  agricultural 
lands.  No  adverse  claim  was  ever  filed 
with  the  register  and  receiver  of  the  local 
land  of^ce,  and  the  entry  was  never  can- 
celed nor  disapproved  by  the  officers  of 
the  land  department  at  Washington.  The 
right  of  the  government,  therefore,  passed 
to  him,  though  its  deed,  that  is,  its  patent, 
had   not  issued. 

88.  Wirth  v.  Branson,  98  U.  S.  118,  25 
L.  Ed.  86;  Benson  Min..  etc.,  Co.  v.  Alta 
Min.,  etc.,  Co.,  145  U.  S.  428,  434,  36  L. 
Ed.   762. 

The  equity  of  a  pre-emption  claimant 
of  land  under  the  laws  of  the  Uiiitcd  States 
who  has  complied  with  the  conditions  im- 
posed by  those  laws,  obtained  his  cer- 
tificate by  the  payment  of  the  purchase 
money,  and  retained  uninterrupted  pos- 
session of  the  property,  cannot  be  de- 
feated by  one  whose  entry  was  subse- 
quent, although  he  has  fortified  his  title 
with  a  patent;  such  person  having  notice 
sufficient  to  put  him  on   inquiry  as  to  the 


interests,  legal  or  equitable,  of  the  pre- 
emption claimant.  Hughes  v.  United 
States,  4  Wall.  232,  18  L.  Ed.  303. 

While  the  title  remains  in  the  govern- 
ment, he  may  not  be  able  to  enforce  his 
equity,  because  no  action  can  be  main- 
tained against  the  government,  except 
upon  contract,  express  or  implied.  (United 
States  V.  Jones,  131  U.  S.  1,  33  L.  Ed.  90.) 
But  while  he  may  not  sue  on  his  equity, 
he  may  protect  that  equity  when  sued  by 
the  government.  It  is  sometimes  said 
that  a  legal  title  with  an  equity  is  para- 
mount to  an  equity  alone,  but  this  is  not 
strictly  true  unless  the  equities  are  equal, 
for  sometimes  a  superior  equity  may  be 
adjudged  paramount  to  a  legal  title  and 
an  inferior  equity.  (Garland  v.  Wynn,  20 
How.  6,  15  L.  Ed.  801;  Lytle  v.  Arkansas, 
22  How.  193,  16  L.  Ed.  306;  Lindsey  v. 
Hawes,  2  Black  554,  17  L.  Ed.  265;  Wirth 
V.  Branson,  98  U.  S.  118,  25  L.  Ed.  86.) 
United  States  v.  Detroit,  etc..  Lumber  Co., 
200   U.    S.   321,   338,  50   L.   Ed.   499. 

89.  Entry. — Hoofnagle  v.  Anderson,  7 
Wheat.   212,   5   L.    Ed.   437. 

In  Hoofnagle  v.  Anderson,  7  Wheat.  212, 
5  E.  Ed.  437,  counsel  attempted  to  take 
the  case  out  of  the  general  rule,  upon  the 
ground  that  the  equity  of  the  party  claim 
ing  under  the  entry  commenced  before 
the  legal  title  of  the  other  party  was  con- 
summated; but  the  circumstances  of  the 
case,  and  the  equity  arising  out  of  it,  were 
not  deemed  by  the  court  sufficient  to  take 
it   out  of  the  general  rule. 

The  right  to  a  patent  once  vested  is 
equivalent,  as  respects  the  government 
dealing  with  the  public  lands,  to  a  patent 
issued.  When  issued,  the  patent,  so  far 
as  may  be  necessary  to  cut  oflf  intervening 
claimants,  relates  back  to  the  inception 
of  the  right  of  the  patentee.  Stark  v. 
Starrs.  6  Wall.   402,   18   L.    Ed.   925. 

90.  Sale. — Simmons  v.  Wagner,  101  U. 
S.  260,  25  L.  Ed.  910,  citing  Wirth  v.  Bran- 
son, 98  U.  S.  118,  25  L.  Ed.  86;  Frisbie  v. 
Whitney,  9  Wall.  187,  19  L.  Ed.  668; 
Lyttlc  V.  Arkansas,  9  How.  314,  13  L.  Ed. 
153.  See  ante,  "Lands  Previously  Granted 
Appropriated  or  Reserved,"  II,  B,  3,  b,  (4). 
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(dd)  Final  Government  Receipts  and  Certificates. — See  ante,  "Patent  Cer- 
tificates or  Receipts  of  Purchase,"  II,  B,  3,  d,   (3). 

(ee)  Survey  under  General  Grant  to  Inhabitants  of  Village. — Under  an  act 
of  congress  making  a  general  grant  of  land  to  the  inhabitants  of  a  village,  when 
the  survey  was  made  and  approved,  by  which  the  limits  of  the  lot  were  desig- 
nated, the  title  is  such  as  will  sustain  an  action  of  ejectment  even  before  a  pat- 
ent was  issued. ^^ 

(ff)  Final  Confirmation  Founded  on  Settlement  Rights. — A  patent  was  re- 
quired in  cases  of  final  confirmations,  founded  on  settlement  rights;  before  its 
issuance  the  title  was  still  equitable. ^2 

(d)  Subsequent  to  Issua>ice  of  Patent. — The  whole  legislation  of  the  federal 
government,  in  reference  to  the  public  lands,  declares  the  patent  the  superior  and 
conclusive  evidence  of  legal  title;  by  the  patent,  it  passes  to  the  grantee,  with  all 
its  incidents.^^ 

(e)  Confirmation  by  Congress.^* — A  title  to  land  becomes  a  legal  title  when 
a  claim  is  confirmed  by  congress.  Such  confirmation  is  a  higher  evidence  of 
title  than  a  patent,  because  it  is  a  direct  grant  of  the  fee,  which  had  been  pre- 
viously in  the  United  States.^^  If,  by  a  legislative  declaration,  a  specific  tract 
is  confirmed  to  any  one,  his  title  is  not  strengthened  by  a  subsequent  patent  from 
the  government. ^"^  Where  a  patent  is  issued  upon  the  confirmation  of  a  claim  of 
a  previously  existing  title,  it  is  documentary  evidence,  having  the  dignity  of  a 


91.  Survey  under  general  grant  to  in- 
habitants of  village. — Cameron  v.  United 
States.  US  U.  S.  301,  308,  37  L-  Ed.  459; 
Bryan  v.  Forsyth,  19  How.  334,  15  L.  Ed. 
674. 

To  the  same  effect  are  Pillow  v.  Rob- 
erts, 13  How.  472,  14  L.  Ed.  228;  Meehan 
V.  Forsyth,  24  How.  175,  16  L.  Ed.  730; 
Greg!?  V.  Forsyth,  24  How.  179,  16  L.  Ed. 
731-  Hall  V.  Law,  102  U.  S.  461,  26  L.  Ed. 
217;  Deffeback  v.  Hawke,  115  U.  S.  392, 
407,  29   L.   Ed.  423. 

By  the  acts  of  congress  passed  on  the 
15th  of  May,  1820,  and  March  3d,  1823, 
provision  was  made,  that  each  of  the  set- 
tlers in  Peoria,  Illinois,  should  be  entitled 
to  a  village  lot,  and  the  surveyor  of  pub- 
lic lands  was  directed  to  designate  upon 
a  plat  the  lot  confirmed  to  each  claim- 
ant. The  act  of  1823  conferred  on  the 
grantee  an  incipient  title;  and  when  the 
survey  was  made  and  approved  by  which 
the  limits  of  the  lot  were  designated,  the 
title  then  became  capable  of  sustaining  an 
action  of  ejectment,  even  before  a  patent 
was  issued.  Bryan  v.  Forsyth,  19  How. 
334,  15  L.  Ed.  674.  See,  generally,  the 
title   EJECTMENT,  vol.   5,   p.   695. 

92.  Final  confirmation  founded  on  set- 
tlement rights. — Landcs  v.  Brant,  10  How. 
343,  13  L.  Ed.  449.  See  ante,  "Patent  Cer- 
tificates or  Receipts  of  Purchase,"  II,  B, 
3,  d,  (3);  "Bona  Fide  Land  Claimants — 
Confirmation."   IT,   B.  3,  d,   (6). 

93.  Subsequent  to  issuance  of  patent. — 
Bagnell  v.  Broderick,  13  Pet.  436,  437,  10 
L.  Ed.  235;  Carter  v.  Ruddy,  166  U.  S. 
493,  495,  41  L.  Ed.  1090.  See,  also,  Wil- 
cox V.  Jackson,  13  Pet.  498,  516,  10  L.  Ed. 
264;  Langdon  v.  Sherwood,  124  U.  S.  74, 
83.  31  L.  Ed.  344;  Hussman  v.  Durham, 
165  U.  S.  144,  41  L.  Ed.  664;  Rcdfield  v. 
Parks,  132  U.  S.  239,  246,  33  L.  Ed.  327; 
Hooper  v.  Scheimer,  23  How.  235,  249,  16 


L.  Ed.  452;  Texas,  etc.,  R.  Co.  v.  Smith, 
159  U.  S.  66,  68,  40  L.  Ed.  77.  See  ante, 
"Operation  and  Effect,"  II,  B,  3,  d,  (4), 
(a),   ee,   (bb). 

94.  See  post,  "Bona  Fide  Land  Claimants 
— Confirmation,"  II,  B,  3,  d,  (6);  "Recogni- 
tion, Validation  and  Confirmation,"  III, 
C,   3. 

95.  Confirmation  by  congress. — Grignon 
V.  Astor.  2  How.  319,  11  L.  Ed.  283;  Mor- 
row V.  Whitney,  95  U.  S.  551,  554,  24  L- 
Ed.    456. 

96.  Effect  of  patent  issuing  upon  con- 
firmation.— Wliitney  v.  Morrow,  112  U.  S. 
693,  695,  28  L.  Ed.  871;  Stoddard  v.  Cham- 
bers, 2  How.  284,  316,  11  L.  Ed.  269.  See 
post,  "Grant,  Patent  or  Deed,"  III,  C,  3, 
c,  (3),  (h). 

The  principle  thus  applied  in  Morrow 
V.  Whitney,  92  U.  S.  551,  24  L.  Ed.  456; 
Whitney  v.  Morrow,  112  U.  S.  693,  28  L. 
Ed.  871,  is,  that  an  act  of  congress  rec- 
ognizing the  validity  of  the  claim  of  an 
individual  to  specific  land,  as  against  the 
United  States,  operates  to  transfer  to  him 
the  interest  of  the  United  States,  as  ef- 
fectually as  a  grant  could  have  done;  and, 
where  such  individual  has  the  possession 
of  the  land,  or  some  estate  in  it,  and  the 
United  States  still  holds  the  legal  title  to 
it,  the  confirmation  is  substantially  a  con- 
veyance of  an  estate  or  right  in  the  land 
by  the  United  States  to  such  individual; 
and,  where  the  land  has  boundaries  which 
are  clearly  defined,  or  are  capable  of  iden- 
tification, such  confirmation  perfects  the 
claimant's  title  to  the  very  land,  without 
the  issuing  of  any  patent  therefor.  But 
this  doctrine  necessarily  applies  only  to 
a  case  where  the  United  States  intend,  by 
the  statute,  to  transfer  to,  and  vest  in,  the 
beneficiary,  a  title  to  specific  land.  Levey 
V.  Stocks'lager,  129  U.  S.  470,  476,  32  L- 
Ed.   785. 
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record,  of  the  existence  of  that  title  or  of  such  equities  respecting  the  claim  as 
justify  its  recognition  and  confirmation.  The  instrument  is  not  the  less  ef- 
ficacious as  evidence  of  previously  existing  rights  because  it  also  embodies 
words  of  release  or  transfer  from  the  government."" 

(f)  Grantees  Take  by  Purchase. — The  grantees  of  the  public  land  take  by 
purchase. ^^ 

(g)  Conflicting  Claims. — See  ante,  "Rights  as  against  Third  Parties,"  II,  B, 
3,  d,  (5),  (c),  cc,  (bb)  ;  post,  "Bona  Fide  Land  Claimants — Confirmation,"  II, 
B,  3,  d,  (6).  As  to  conflicting  claims  under  direct  grants  by  act  of  legislation, 
see  specific  treatments  hereinafter  found,  of  the  particular  direct  legislative 
grants,  to  railroads,  schools,  etc.,  and  to  aid  in  various  internal  improvements. 

(6)  Bona  Fide  Land  Claimants — Confirmation — (a)  In  General. — When- 
ever congress  has  relieved  parties  from  the  consequences  of  defects  in  their 
title,  its  aim  has  been  to  protect  those  who,  in  good  faith,  settled  upon  public 
land  and  made  improvements  thereon ;  and  not  those  who  by  violence  or  fraud 
or  breaches  of  contract  intruded  upon  the  possessions  of  original  settlers  and 
endeavored  to  appropriate  the  benefit  of  their  labors. ^^ 

The  term  "confirmed,"  as  used  in  the  statutes,  implies  existing  contracts 
which,  though  voidable,  have  not  been  avoided,  and  not  contracts  which  once 
existed  but  have  long  since  ceased  to  be.  If  the  act  is  not  limited  to  existin<y 
entries,  existing  contracts,  then  it  must  apply  to  all  entries,  all  contracts,  no 
matter  when  made  or  how  long  since  canceled,  or  what  rights  have  been  ac- 
quired by  others  since  the  cancellation.^ 

97.  Morrow  v.  Whitney,  95  U.  S.  551,  and  after  final  entry,  to  bona  fide  pur- 
554,  24  L.  Ed.  456;  Langdeau  v.  Hanes,  21  chasers,  or  incumbrancers,  for  a  vakiable 
Wall.  521,  22  L.  Ed.  606.  See  post,  "Pat-  consideration,  shall,  unless  upon  an  in- 
ents,  Grants,  etc.,"  II,  B,  3,  d,  (10),  (a),  vestigation  by  a  government  agent,  fraud 
Lb;  "Grant,  Patent  or  Deed,"  III,  C,  3,  c,  on  the  part  of  the  purchaser  has  been 
(3),  (h);  "Evidence  of  Grant  from  Foreign  found,  be  confirmed  and  patented  upon 
Sovereign,"  III,  C,  3,  d.  presentation    of   satisfactory   proof    to    the 

A  patent  founded  upon  a  survey  by  the  land    department    of    such    sale    or    incum- 

government,  removes  any  doubt  as  to  the  brance,"   refers   only  to   subsisting   entries 

"boundaries    of   the    tract,     which     always  and   does    not   reach    one   which   has   been 

arises   where    their   establishment    rests   in  canceled    for    fraud.      Parsons    v.    Venzke 

the  uncertain  recollection   of  witnesses   as  164  U.  S.  89,  92,  41  L.  Ed.  360. 

to  an  ancient  possession.     It  is  an  instru-  The  act  of  March  2,  1867,  c.  177,  "for  the 

ment  of  quiet  and  security,  but  it  does  not  relief    of    the    inhabitants     of      cities      and 

add   any  thing   to   the   interest   vested    by  towns    upon    the    public    lands."    provides 

the  confirmation.     Ryan   v.   Carter,  93   U.  that  whenever  any  portion   of  the   public 

S.  78,  23  L.  Ed.  807;   Morrow  v.  Whitney,  lands    of    the    United    States    has    been    or 

«5  U.  S.  551,  555,  24  L.  Ed.  456.  shall   be    settled    upon    and    occupied    as    a 

98.  Grantees  take  by  purchase.— Mc-  town  site,  and  therefore  not  subject  to  en- 
Kmley  Creek  Min.  Co.  z:  Alaska  United  try  under  the  agricultural  pre-emption 
Min.  Co.,  183  U.  S.  563,  571,  46  L.  Ed.  331;  laws,  it  shall  be  lawful  for  the  authorities 
l\Ianuel  v.  Wulfif,  152  U.  S.  505,  38  L.  Ed.  of  the  town  to  enter  the  lands  so  settled 
^'■''2.  and   occupied   in   trust   for  the   several   use 

99.  Bona  fide  land  claimants — Confirma-  and  benefit  of  the  occupants  thereof,  the 
tion.— Rector  z<.  Gibbon,  111  U.  S.  276,  284,  execution  of  which  trust  to  be  conducted 
28  L.  Ed.  427.     ^^  under  such   rules  as  the   legislature  of  the 

1.      Claims      "confirmed." — Parsons      v.  state   or   territory   may   prescribe      Under 

Venzke,  164  U.   S.   89,   92,  41   L.   Ed.   360;  that   act,    it    has    been    held   that    where    a 

Guaranty  Sav.  Bank  v.  Bladow,  176  U.  S.  party  had  been  in  the  occupancy  of  a  lot, 

418.    458,    44    L.    Ed.    540.  but  prior  to  the  passage  of  the  act  volun- 

The  act  of  congress  of  March  3rd,  1891,  tarily  withdrew  therefrom  and  gave  it  up 
ch.  561,  26  Stat.  1095,  1098,  §  7,  which  pro-  to  others,  the  rights,  which  depended  on 
vides:  "and  all  entries  made  under  the  keeping  the  possession,  were  gone.  String- 
pre-emption,  homestead,  desert  land  or  fellow  z:  Cain.  99  U.  S.  610,  25  L.  Ed.  421 
timber  culture  laws,  in  which  final  proof  cited  in  Missionary  Society  r.  Dalfes,  107 
and  payment  may  have  been  made  and  U.  S.  336,  346,  27  L.  Ed.  545.  See  ante 
certificates  issued,  and  to  which  there  are  "Rights  of  Occupants— Statement  of 
no  adverse  claims  originating  prior  to  Claim  and  Payment  of  Price,"  IT,  B,  3 
final   entry   and    which   have   been    sold   or  d.    (2),    (p;),   dd. 

incumbered    prior    to     the     first     day     of  The  act  of  August  14,  1848,  confirms  and 

:March,  eighteen  hundred  and  eighty-eight,  establishes    title    to    land    occupied    at    the 
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Where  an  act  of  congress  speaks  of  "vested  rights,"  protecting  them, 
it  means  rights  lawfully  vested.  Hence,  it  does  not  protect  a  location  made  on 
public  land  reserved  from  sale.- 

(b)  Bona  Fide  Purchaser  under  Void  or  Forfeited  Grants. — See  post,  "Bona. 
Fide  Purchasers,"  II,  B,  3,  d,  (8),  (f)  ;  "Rights  of  Purchasers  under  Railroad 
Land  Grants,"  II,  B,  3,  f,  (2),  (r)  ;  "Passing  of  Title  to  Bona  Fide  Purchaser," 
II,  B,  4,  i,  (1),  (d),cc,  (jj),  ddd. 

(c)  Entries  and  Locations. — The  act  of  1876  validated  all  otherwise  regular 
pre-emption  and  homestead  entries  made  prior  to  the  time  when  the  notice  of 
the  withdrawal  of  the  land  from  entry  was  received  at  the  local  land  office,  al- 
though such  entries  were  made  after  the  time  when  the  map  of  general  route  of 
the  railroad  to  which  the  land  was  granted,  'V\'as  filed  in  the  office  of  the  secre- 
tarv  of  the  interior  and  the  order  of  withdrawal  made.-^ 

the  act  of  congress  of  June  15,  1880  (21  Stat,  at  L.  237,  ch.  227),  ap- 
plies to  such  entries  as  those  mentioned  in  the  foregoing  paragraph  and  allows 
the  purchase  of  such  lands  by  those  who  have  so  entered,  or  by  those  to  whom 
they  have  transferred  by  bona  fide  instrument  in  writing.-*     The  right  given  by 


date  of  the  act  as  missionary  stations 
among  the  Indian  tribes.  It  was  con- 
tended that  the  act  conferred  title  to  lands 
which  were  not  occupied  at  the  date  of 
the  act,  but  which  had  been  voluntarily 
abandoned  eleven  months  before,  and  the 
occupancy  of  which  was  never  resumed 
for  any  other  purposes.  The  court  say: 
"Not  even  a  liberal  construction  would 
support  such  a  claim."  Missionary  So- 
ciety v.  Dalles,  107  U.  S.  336,  343,  27  L. 
Ed.  545,  followed  in  Missionary  Society  v. 
Kelly,  107  U.  S.  347,  27  L.  Ed.  549. 

In  Missionary  Society  v.  Dalles,  107  U. 
S.  336,  343,  27  L.  Ed.  545,  it  appeared  that 
in  1836  the  Methodist  Episcopal  Church 
established  a  missionary  station  at  The 
Dalles,  in  Oregon.  In  1847  that  church 
transferred  the  station  to  the  American 
Board  of  Commissioners  for  Foreign  Mis- 
sions. The  American  Board  continued  in 
occupation  for  a  short  time,  but  one  of  its 
missionaries  having  been  murdered  by  the 
Indians,  it,  through  fear  of  Indian  hostil- 
ity, temporarily  at  least  abandoned  the 
mission,  and  at  the  date  of  the  passage  of 
the  act  of  August  14,  1848,  there  were  no 
missionaries  at  The  Dalles,  and  no  station 
in  actual  occupancy.  The  next  year  the 
American  Board  restored  the  station  to 
the  Methodist  Episcopal  Church,  and  in 
June,  1850,  the  latter  caused  a  survey  to 
be  made  of  640  acres,  for  the  purpose  of 
a  claim  under  this  proviso.  The  court 
held  that  the  claim  of  the  applicant  could 
not  be  sustained.  Catholic  Bishop  v.  Gib- 
bon, 158  U.   S.  155,  168,  39  L-  Ed.  931. 

It  is  held  that  this  is  not  a  grant  new 
and  absolute  of  so  many  acres,  but  a  con- 
firmation of  rights  flowing,  or  supposed 
to  flow,  from  occupancy;  the  language 
"not  exceeding  640  acres,"  places  a  limit 
in  area  beyond  which  the  grant  may  not 
go.  From  this  it  appears  that  there  must 
be  occupancy,  and  the  extent  of  the  oc- 
cupancy is  one  limit  of  the  grant.  This 
occupancy  must  be  independent  and  sepa- 
rate and  not  inferior  and  subordinate.  It 
must  be  an  occupancy  in  one's  own  right. 


and  not  under  and  dependent  of  another. 
Catholic  Bishop  v.  Gibbon,  158  U.  S.  155,. 
39  L.   Ed.  931. 

2.  Vested  rights.^Morton  v.  Nebraska, 
21    Wall.    660,    22    L.    Ed.    639. 

3.  Entries  and  locations. — The  with- 
draw-al  authorized  by  the  sixth  section  of 
the  act  making  the  land  grant  to  the 
Northern  Pacific  Railway  Company  (13 
Stat.  365,  369)  did  not  vest  in  the  com- 
pany any  title  to  the  lands  within  the 
withdrawal  limits,  but  only  operated  by 
legislative  declaration  and  subsequent  ex- 
ecutive action  to  withdraw  those  lands 
from  homestead  or  pre-emption  entries; 
that  the  right  of  the  railroad  company  to 
any  tract  only  became  vested  when  the 
line  of  definite  location  was  filed,  and  that 
up  to  that  time  congress  had  full  power 
to  order  a  cancellation  of  the  withdrawal 
or  to  make  any  disposition  of  lands  within 
those  limits  which  it  saw  fit;  and  that  this 
act  of  1876,  rightfully  construed  and  in 
accordance  with  the  spirit  of  congressional 
dealings  with  individual  homesteaders  and 
pre-emptors,  is  to  be  taken  as  a  legislative 
enactment  that  no  entry  was  to  be  con- 
sidered invalidated  by  reason  of  the  filing 
of  the  map  of  general  route  if  it  was  made 
before  notice  of  the  withdrawal  was  re- 
ceived at  the  local  land  ofiice.  Northern 
Pac.  R.  Co.  V.  Amacker,  175  U.  S.  564,  569, 
44  L.  Ed.  274.  See  post,  "Vesting  of  Title," 
II,  B,  3,  f,  (2),  (c);  "Land  Claims  Arising 
Under  General  Land  Laws,"  II,  B,  3,  f, 
(2),  (j).  cc,  (hh). 

4.  Act  of  June  15,  1880. — Northern  Pac. 
R.  Co.  V.  Amacker,  175  U.  S.  564,  44  L- 
Ed.   274. 

The  order  of  withdrawal  directing  the 
local  land  office  to  withhold  from  "sale  or 
entry"  the  odd-numbered  sections  within 
the  general  route  of  the  Northern  Pacific 
Railroad  Company,  could  not  prevent  the 
occupancy  of  one  of  these  odd-numbered 
sections  prior  to  definite  location  by  one 
who  in  good  faith  intended  to  claim  the 
benefit  of  the  homestead  laws  as  soon  as 
surveyed,  because  such  right  of  occupancy 
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the  act  of  1880  is  to  the  entrymen  and  person  to  whom  their  rights  have  been 
transferred  by  "bona  fide  instruments  in  writing,"^  and  the  widow  of  the  entry- 
man  holding  under  a  will  Ts  held  to  be  a  bona  fide  transferee  within  the  meaning 
of  the  statute,*^  although  it  is  questionable  whether  a  widow  whose  right  is 
based  on  her  rights  as  widow,  is  within  its  scopeJ 

The  act  of  1889  confirmed  only  claims  of  bona  fide  claimants'^  in  actual  oc- 
cupancy on  the  first  day  of  May,  1888.^  The  term  "public  land  laws,"  as  used 
in  the  act  of  March  2,  1889,  which  forfeits  a  railroad  grant  of  land  and  con- 
firms claims  therein  which  have  arisen  under  color  of  the  "public  land  laws,"" 
fairly  construed,  refers  not  simply  to  the  statutes  making  general  disposition  of 
public  domain,  but  to  any  laws  of  congress,  special  or  general,  by  which  public 
lands  were  disposed  of.^*^  The  phrase,  "where  the  consideration  received  there- 
for is  still  retained  by  the  government,"  is  satisfied  whenever  the  conditions  of 
the  attempted  conveyances  have  been  fully  complied  with.^^ 

Act  of  June  3,  1896. — After  the  passage  of  act  of  congress  of  March  3, 
1891,  allowing  commutation  only  fourteen  months  or  over  after  the  entry,  a 
commutation  entry  was  made  within  three  months  after  entry,  in  good  faith  and 
was  a  good  commutation  entry  save  for  the  fact  that  it  was  premature.  It  was 
held  that  the  act  of  June  3,  1896,  does  away  with  that  objection  and  confirms  thie 
entry,   and  the  right  to  that  confirmation  is   not  destroyed  by   that   which   the 


was  distinctly  recognized  by  the  act  of 
1864,  and  the  act  of  18S0.  Nelson  v. 
Northern  Pac.  R.  Co.,  188  U.  S.  108,  133, 
47   L.    Ed.  406. 

5.  To  whom  right  given. — Northern 
Pac.  R.  Co.  V.  Amacker,  175  U.  S.  564,  44 
L.    Ed.    274. 

6.  Widow  holding  under  will. — -North- 
ern Pac.  R.  Co.  V.  Amacker,  175  U.  S.  564, 
44    L.    Ed.   274. 

7.  Claim  based  on  widow's  rights. — 
Northern  Pac.  R.  Co.  v.  Amacker,  175  U. 
S.   564,   570,  4   L.    Ed.  274. 

8.  Confirmatory  act  of  1889. — Where  a 
party  enterihg  upon  a  tract,  although  he 
knew  that  it  was  within  the  limits  of  an 
old  railroad  grant,  did  so  under  the 
honest  belief  and  expectation  that  that 
grant,  if  not  technically  extinguished  by 
lapse  of  time,  had  remained  so  long  un- 
appropriated by  any  beneficiary  that  con- 
gress would  shortly  resume  it,  and  in  that 
belief  determined  to  make  for  himself  a 
home  thereon,  with  a  view  of  perfecting 
his  title  under  the  land  laws  of  the  United 
States  when  the  forfeiture  should  be  finally 
declared,  is,  within  the  terms  of  the 
confirmatory  act  of  1889,  a  bona  fide  claim- 
ant of  a  homestead.  Lake  Superior,  etc., 
Iron  Co.  V.  Cunningham,  155  U.  S.  354, 
385,   39    L.    Ed.    183. 

9.  Actual  occupancy  required. — While 
the  term  "homestead  claim"  is  sometimes 
used  to  denote  the  mere  formal  applica- 
tion at  the  local  land  office,  obviously  this 
is  not  the  purport  of  the  term  as  used  in 
the  act  of  1899,  for  it  is  defined  in  the 
same  sections  as,  "arising  or  asserted  by 
actual  occupation  of  the  land."  Lake  Su- 
perior, etc.,  Iron  Co.  v.  Cunningham,  155 
U.   S.  354,   383,  39  L.   Ed.   183. 

Where  the  defendant  did  not  enter  upon 
the  tract  in  controversy  until  after  the 
1st,   of   May,   1888,   his   entry  and   occupa- 


tion gave  him  no  rights  to  the  land,  be- 
cause it  was  embraced  within  the  rail- 
road grant  of  1856.  "He  took  nothing  un- 
der the  confirmatory  act  of  1889,  because 
he  was  not  a  bona  fide  claimant  or  in  ac- 
tual occupation  on  the  1st  of  May,  1888. 
The  land  was  selected  and  certified  to  the 
state  for  the  benefit  of  the  canal  company, 
and  was  within  the  scope  of  the  confirma- 
tion to  the  company  by  the  act  of  1889. 
The  title  of  the  company  was,  therefore, 
perfect  as  against  him."  Lake  Superior, 
etc.,  Iron  Co.  v.  Finan,  155  U.  S.  385,  39- 
L.   Ed.   194. 

10.  Term  "public  land  laws." — Lake  Su- 
perior, etc..  Iron  Co.  z'.  Cunningham,  155 
U.    S.    354,   379,   39   L.    Ed.    183. 

11.  Retention  of  consideration. — Lake 
Superior,  etc.,  Iron  Co.  v.  Cunningham, 
155  U.   S.   354,  379,   39   L.   Ed.   183. 

If  any  of  the  lands  had  been  disposed 
of  by  the  proper  officers  of  the  govern- 
ment to  individuals  under  the  homestead 
laws,  it  could  properly  be  held  that  the 
consideration  received  for  such  convey- 
ances was  still  retained  by  the  govern- 
ment, although,  in  fact,  no  money  had 
been  paid;  for  the  consideration  which  the 
government  had  provided  for  the  convey- 
ance of  such  lands  was  the  actual  occupa- 
tion by  the  homesteader  for  the  specified 
period.  It  is  difficult  to  conceive  any 
equitable  reason  why  a  pre-emption  claim 
should  be  confirmed  and  a  homestead 
claim  disallowed.  In  like  manner,  where 
a  grant  was  made  to  the  state  in  aid  of 
the  construction  of  some  work  of  a  public 
or  quasi-public  character,  the  construction 
of  the  work  is  the  consideration  of  the 
grant,  and  when  that  is  accomplished  the 
consideration  is  received  and  retained  by 
the  government.  Lake  Superior,  etc..  Iron 
Co.  V.  Cunningham,  155  U.  S.  354,  379,  SO- 
L.    Ed.    183. 
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entryman  may  have  done  in  a  subsequent  effort  to  protect  his  title.^^ 

(d)  Purchasers  in  Good  Faith  of  State  Selections. — By  the  act  of  1866, 
■quieting  land  titles  in  California,  congress  intended  that  justice  should  be  done 
to  those  who  in  good  faith  had  purchased  from  the  state,  under  its  laws, 
land  which  the  state  had  selected  from  the  public  domain  in  part  satisfaction 
of  grants  by  congress.^^  This  act  which  confirmed  to  California  "in  part  satis- 
faction of  any  grant  to  the  state,"  and  disposed  of  to  purchasers  in  good  faith, 
does  not  apply  to  swamp  and  overflowed  lands. ^^  Where  surveys  had  not  yet  been 
made,  the  state,  under  the  third  section  of  the  act  of  July  23,  1866  (14  Stat. 
J 18),  confirming  certain  selections,  had  the  right  to  treat  her  selection  made  be- 
fore the  passage  of  the  act  as  a  pre-emption  claim ;  and  the  holder  of  her  title 
was  allowed  the  same  time  to  prove  his  claim  under  the  act,  after  the  surveys 
were  filed  in  the  local  land  office,  as  was  allowed  to  pre-emptors  under  existing 
laws.^5 

(e)  Lands  Excepted  from  Confirmation — Subsequent  Patent. — Where  tlie 
United  States  confirms  a  grant  of  land  to  a  party,  excepting,  however,  from  the 
grant  such  part  of  the  land  as  may  be  occupied  by  the  United  States  for  mil- 
itary purposes,  and  a  second  party  claims  such  land  under  a  patent  of  later  date 
than  the  act  of  confirmation,  in  order  to  sustain  this  claim  under  the  later  patent 
it  must  be  shown  that  the  land  was  in  the  military  occupation  of  the  United 
States  at  the  time  of  confirmation  of  the  grant  to  the  first  party.^*"' 

(f)  Operation  and  Effect  of  Confirmation — aa.  In  General. — A  confirmatory 
statute  passes  a  title  as  effectually  as  if  it  in  terms  contained  a  grant  de  novo.  A 
grant  may  be  made  by  a  law  as  well  as  by  a  patent  pursuant  to  law.^"  Where  an 
interest  in  the  public  lands  is  confirmed  by  an  act  using  the  language,  "is  hereby 
confirmed,"  such  confirmation  operates  in  praesenti.^s 


12.  Act   of   June   3,    1896.— Hill   v.    Mc- 

Cord,  193   U.   S.  3'Jo,  40b,  49   L.   Ed.  251. 

13.  Act  of  1866 — Purchasers  in  good 
faith  of  state  selections. — Menotti  v.  Dil- 
lon,  167  U.   S.   703,   717,   42   L.    Ed.   333. 

So  where  lands  were  selected  by  the 
state  in  part  satisfaction  of  a  grant  to  it 
of  public  lands,  and  then  disposed  of  by 
the  state  to  a  purchaser  in  good  faith,  the 
case  is  within  the  provision  of  the  act  of 
1866,  that  "in  all  cases  where  the  state  has 
made  selections  of  any  portion  of  the  pub- 
lic domain  in  part  satisfaction  of  any  grant 
made  to  the  state  and  has  disposed  of 
same  to  a  purchaser  in  good  faith  under 
her  laws,  the  lands  so  selected  shall  be 
confirmed."  Mcnotti  v.  E)illon,  167  U.  S. 
703,  717,  42   T..    Ed.   333. 

14.  Swamp  and  overflowed  land. — The 
first  section  of  the  act  of  July  23,  1866, 
declared,  that  in  all  cases  where  the  state 
of  California  had  made  selections  of  any 
portion  of  the  public  domain,  in  part  satis- 
faction of  any  grant  made  to  her  by  act 
•oi  congress,  and  had  disposed  of  the  same 
to  purchasers  in  good  faith  under  her 
laws,  the  lands  so  selected  should  be  and 
were  thereby  confirmed  to  the  state  sub- 
ject to  certain  exceptions.  This  section 
does  not  apply  to  the  swamp  and  over- 
flowed lands.  It  was  not  in  satisfaction 
of  a  grant  of  those  lands  that  the  state 
could  select  lands  from  any  part  of  the 
public  domain.  All  she  could  do  was  to 
pticertain  where  those  lands  were.  She 
had  no  power  of  selection,  though  that 
term  is  sometimes  used  when  merely  the 


power  of  ascertainment  or  identification 
is  intended.  Wright  v.  Roseberry,  121  U. 
S.    488,    512,   30    L.    Ed.    1039. 

15.  Time  in  which  to  prove  claim. — 
Huff  V.  Doyle,  93  U.  S.  558,  23  L.  Ed. 
975. 

16.  Lands  excepted  from  confirmation 
— Subsequent  patent. — Whitney  v.  Mor- 
row,  112  U.   S.   693,  695,  28   L.   Ed.  871. 

17.  Operation  and  effect  of  confirmation 
— In  general. — Ryan  v.  Carter,  93  U.  S.  78, 
23  L.  Ed.  807;  Langdeau  v.  Hanes,  21 
Wall.  521,  22  L.  Ed.  606;  Tameling  v. 
United  States,  etc.,  Co.,  93  U.  S.  644,  23 
L.  Ed.  998;  Russell  v.  Maxwell  Land  Grant 
Co.,  158  U.  S.  253,  255,  39  L.  Ed.  971.  See 
post,  "Direct  Legislative  Grant,"  H,  B, 
3,  e. 

The  first  section  of  the  act  of  June  13, 
1812  (2  Stat.  748),  making  further  pro- 
vision for  settling  the  claims  to  land  in 
the  territory  of  Missouri,  confirms,  pro- 
prio  vigore,  the  rights,  titles,  and  claims 
to  the  lands  embraced  by  it,  and,  to  all 
intents  and  purposes,  operates  as  a  grant. 
Ryan  v.  Carter,  93  U.  S-  78,  23  L.  Ed.  807. 

The  fourth  section  of  the  act  of  May 
27,  1880,  must  be  held  to  have  the  legal 
operation  and  effect  of  confirming  and 
ratifying  previous  titles  made  by  the  Ohio 
Agricultural  and  Mechanical  College,  un- 
der the  act  of  Eebruarv  18,  1871.  Coan  v. 
Flasg,  123  U.  S._117.  128.  31   L.   Ed.  107. 

18.  Term  "is  hereby  confirmed." — 
Tamoling  v.  United  States,  etc.,  Co.,  93 
U.    S.    644,   663,   23    L.    Ed.   998. 

"In  Ryan  v.  Carter,  93  U.  S.  78,  23  L-  Ed. 
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bb.    Bnurement  of   Confirmation. — Where   congress   confirmed    the   title   of   a 
state  to  certain  lands,  such  confirmation  enured  to  the  benefit  of  one  claiming 
under  the   state/^  and   where   congress  confirms  a  claim  to  public  lands,   such 
confirmation  enures  to  the  benefit  of  a  mortgagee  rather  than  the  heirs  of  the- 
•confirmee. 20 

(7)  Exemptions. — Congress,  since  the  passage  of  the  act  of  May  20,  1862, 
•c.  75,  providing  for  the  acquisition  of  homesteads  for  actual  settlers  upon  the 
public  lands,  has  made  their  exemption  from  sale  on  execution  a  permanent 
part  of  the  national  policy,  by  declaring  that  lands  so  acquired  shall  not  "in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the  issu- 
ing of  the  patent  therefor."     Rev.  Stat.,  §  2296. -^ 

(8)  Contracts,  Assignments  and  Conveyances — (a)  Before  Right  to  Patent 
Complete. — See  ante,  "Assignment  or  Alienation,"  II.  B,  3,  d,  (2),  (d),  ii ; 
''Alienation  or  Incumbrance  of  Homestead  Claims,"  II,  B,  3,  d,  (2),  (e),  jj ; 
""Alienation  or  Incumbrance  of  Rights,"  II,  B,  3,  d,  (2),  (g),  dd,  (bb). 

(b)  When  Right  to  Patent  Complete. — After  the  issuance  of  the  final  cer- 
tificate and  prior  to  the  issuance  of  the  patent,  that  is,  after  the  right  to  a  patent 
is  complete,  the  entry  can  sell  or  convey  in  any  manner  he  may  see  fit.-- 

(c)  Operation  and  Effect — aa.  Before  Right  to  Patent  Complete. — It  is  a 
familiar  rule  that  the  purchaser  of  an  equitable  title  takes  and  holds  it  subject 
to  all  equities  upon  it  in  the  hands  of  the  vendor,  and  has  no  better  standing 
than  he. 23  Where  a  grantor  has  but  an  equitable  title  to  government  land  at 
the  time  he  conveys  it  to  his  grantee,  a  government  patent  afterwards  obtained 
by  him  will  not  benefit  the  title  of  his  grantee  unless  the  patent  and  the  deed  be 
so  nearly  alike  as  to  describe  the  same  land.^^ 

bb.  After  Right  to  Patent  Complete. — Although  the  right  of  sale  after  the  is- 
suance of  final  certificate  and  prior  to  patent  is  conceded,  yet,  the  purchaser 
takes  no  better  claim  for  title  than  the  entryman  has  to  confer,  and  whatever 
right  is  thus  acquired  is  subject  to  the  subsequent  action  of  the  land  depart- 
ment.'-^ 

(d)  Effect  of  Fraud  and  Fraudulent  Agreement. — One  who  covenants  to 
sell  lands  which  he  expects  to  purchase,  cannot  afterwards  plead  his  own  fraud 
in  obtaining  his  title  from  the  government,  in  bar  of  a  decree  for  specific  per- 
formance of  his  agreement.2''  The  rule  that  the  assignee  cannot  dispute  the 
title  of  him  under  whom  he  holds  possession,  does  not  apply  where  such  parties 
had  combined,  contrary  to  public  policy,  to  defraud  the  government.  Such  an 
agreement  can  have  no  standing  in  the  courts  of  justice.^^ 

807,    we    recognized    and    enforced,    as    the  Landes  v.   Brant,   10   How.   348,   13   L.   Ed. 

settled  doctrine  of  this  court,  that  such  an  44f). 

act  passes   the   title   of  the   United    States*         21.    Exemptions. — Fink  v.  O'Neil,  106  U. 

as  effectually  as  if  it  contained  in  terms  a  S.  272,  283,  27  L.  Ed.  196.     See,  generally, 

grant   de   novo,   and   that   a   grant   may   be  the   title    EXECUTIONS,   vol. '6,   p.    84. 
made  by  a  law  as  well  as  by  a  patent  pur-  22.    Contracts,  assignments  and  convey- 

suant  to  law."     Tameling  v.  United  States,  ances. — Myers    v    Croft,    V.\   Wall     •"'01     "D 

etc.,   Co.,  93  U.   S.   644,  663,  23   L.   Ed.  998.  L.    Ed.    562;    Hawley   v.    Diller,    178    u'.    S. 

19.  Enurement  of  confirmation. — Mower  476,   486,  44  L.   Ed.   11.57. 

V.   Fletcher,  116  U.  S.   380,  386,  29  L.   Ed.  23.     Operation    and    effect.— Hawley    v. 

593,    decided    under    the    act    of    March    1,  Diller,  178   U.   S.  476,  4S7,   44  L.   Ed.   1L57; 

1877.   confirming   the   title   of   the   state   of  Boone  ?'.  Chiles,  10  Pet.  177,  9  L.  Ed.  383^ 

California.  See,   generally,   the    title   "VENDOR  AND 

20.  Mortgagee.— Before    1819,    M.   had  a  PURCHASER. 

claim  to  land  in   Missouri  under  a  Spanish  24.     Prentice   r.    Stearns,    113   U.    S.    435, 

grant,  and  in  that  year  gave  a  bond  in  the  446,  447,  28  L.  Ed.  1059. 

nature    of  a  mortgage  on  a  part  of  the  land  25.    PTawley  v.  Diller,  178  U.  S.  476.  486, 

to  D.   In   1836.  congress  confirmed  the  claim  44   L.   Ed.   1157;    Myers  v.   Croft,   13   Wall.' 

to   M..  or   his   legal   representatives.     This  291,   20   L.    Ed.    562. 

enured  to  the  benefit  of  the  claimants  un-  26.    Effect  of  fraud  and  fraudulent  agree- 

der  the  mortgage  rather  than  to  the  heirs  ment. — I'acklcr  v.    Ford,   2  4    How.   322.    16 

of  M.     Massey  v.   Papin,  24   How.   362,  16  L.    Ed.    690.       See     the      title      SPECIFIC 

L.   Ed.  734.  citing  on   this  point  Bissell  v.  PERFORM.ANCE. 

Penrose,    8    How.    317,    12    L.     Ed.      1095;  27.    Disputing  title  of  assignor. — It  was 
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Effect  of  Laches  on  Fraud. — See  post,  "Laches,"  II,  B,  3,  d,  (8),  (g). 

(e)  Enurement  of  Title  to  Assignee  or  Purchaser. — A  patent  issued  to  the 
original  beneficiary,  who  had  previously  sold  his  right,  enured  to  the  benefit  of 
the  purchaser,  and  related  back  to  the  date  of  the  entry ;  and  an  heir  of  the 
grantor  in  such  a  deed  is  estopped  from  setting  up  a  legal  title  under  the  patent.^* 
\\'hen  a  patent  issued  by  the  United  States  adds  to  the  name  of  the  patentee  the  word 
"trustee,"  without  mention  of  any  trust  upon  which  he  is  to  hold  the  land,  such 
addition  does  not  prevent  the  legal  title  from  passing  by  the  patentee's  convey- 
ance. If  a  trust  be  in  fact  created,  it  is  for  the  cestui  que  trust,  and  no  one 
else,  to  complain  of  the  noncxecution  thereof. ^^  A  grantor  of  land  is  estopped 
by  his  deed  from  setting  up  a  title  acquired  under  a  subsequent  patent  to  him- 
self.30 

Claim  Presented  by  Leg-al  Representative. — Where  a  person  presented 
his  claims  as  the  legal  representative  of  a  settler,  obtained  the  certificate,  and 
afterwards  a  patent  to  the  legal  representatives,  it  enured  to  the  benefit  of  the 
person  who  had  presented  the  claim,  obtained  the  certificate,  paid  the  money,  and 
procured  the  patent.'^  ^ 


contended  that  the  complainant,  as  as- 
signee of  W.'s  heirs,  was  entitled  to  a  de- 
cree against  the  respondent,  because  his 
title  was  derived  through  S.,  and  that  S. 
came  into  possession  under  W.,  and  there- 
fore S.'s  assignee  cannot  dispute  the  title 
of  him  under  whom  he  held  possession, 
according  to  the  doctrine  maintained  by 
the  court  in  the  case  of  Thredgill  v.  Pint- 
ard,  12  How.  24,  13  L.  Ed.  877.  The  court 
said  that  in  Thredgill's  case  the  transac- 
tion was  fair,  and  obviously  honest.  The 
consideration  between  the  parties  was  full 
and  undoubted;  their  contracts  bound 
them.  But  that  in  the  case  before  the 
court,  there  was  no  legal  contract  be- 
tween S.  and  W.  They  combined  to  de- 
fraud the  government;  their  agreement 
was  contrary  to  public  policy,  because  it 
was  intended  by  contrivance  to  take  the 
land  out  of  the  market  at  public  sale  a 
cherished  policy  of  the  government.  Such 
an  agreement  can  have  no  standing  in  a 
court  of  justice.  Harkness  v.  Underbill, 
1    Black  316,  .'525,   17  L.   Ed.   208. 

28.  Enurement  of  title. — French  v. 
Spencer,  21  How.  228,  16  L.  Ed.  97;  San- 
ford  z-'.  Sanford,  139  \J.  S.  642,  35  L.  Ed. 
290;  Stoddard  v.  Chambers,  2  How.  284.  11 
L.  Ed.  269;  Landes  v.  Brant,  10  How.  348, 
372,  13  L.  Ed.  449;  McCarthy  v.  Mann,  19 
Wall.  20,  22  L.  Ed.  49;  Crews  v.  Burcham, 
1  Black  352,  17  L.  Ed.  91;  Doe  v.  Wilson, 
23  How.  457,  16  L.  Ed.  584;  Barr  v.  Gratz, 
4  Wheat.  213,  4  L.  Ed.  553.  See,  also,  Mor- 
ris  V.   Harmer,   7    Pet.    554,   8    L.    Ed.    781. 

A.,  on  the  13th  of  February,  1850,  made 
an  entry  and  location,  which  proved  to  be 
wholly  void,  of  a  land  warrant  on  public 
land;  and  then  conveyed  to  B.  by  deed 
with  full  covenants.  B.  conveyed  to  C.  by 
a  similar  sort  of  deed;  and  C.  conveyed 
to  D.,  not  by  deed  like  the  two  just  men- 
tioned, but  by  a  mere  quitclaim;  quitclaim- 
ing, however,  all  his  right,  title,  etc.,  "both 
in  law  and  equity,  and  as  well  in  posses- 
sion as  in  expectancy."  The  commissioner 
of  the  general  land  office  canceled  the  en- 
trj',   etc.,  and  set  it  aside   as  void;  and   A. 


took  back  his  money.  C.  conveyed  to  D.^ 
and  he  to  E.,  etc.  Congress  now  passed 
an  act,  enacting:  "That  the  entry  of  A.^ 
etc.,  be  and  the  same  is  hereby  allowed 
and  reinstated  as  of  the  date  of  said  en- 
try, so  that  the  tjtle  to  said  lands  may 
enure  to  the  benefit  of  his  grantees  as  far 
as  he  may  have  conveyed  the  same:  Pro- 
vided, that  the  money  *  *  *  shall  be  again 
paid  at  said  land  office,  and  that  thereupon 
a  patent  shall  issue  in  the  name  of  said 
A.  for  said  lands."  A.  paid  the  money 
again,  and  got  a  patent  reciting  the  act 
of  congress  conveying  the  lands  to  him  in 
fee.  C.,  after  the  passage  of  this  act  of 
congress,  conceiving  that  the  two  deeds 
with  full  covenants  had  by  the  process  of 
estoppel  vested  him  with  a  good  title,  but 
that  his  own  deed  of  mere  quitclaim  had 
not  vested  his  grantee,  D.,  with  any  title 
through  that  means,  or  in  any  way,  con- 
veyed de  novo  to  F.  Held,  that  the  act 
of  congress  did  vest  him,  through  the 
process  of  estoppel,  with  a  full  title,  and 
that  this  title  had  passed  by  his  convey- 
ance, though  but  a  quitclaim,  to  D.;  and,. 
.  of  course,  that  this  subsequent  deed  (the 
one  to  F.)  passed  nothing.  McCarthy  v. 
Mann,  19  Wall.  20,  22  L-  Ed.  49.  See  the 
title  ESTOPPEL,  vol.  5,  p.  913. 

An  intermediate  bona  fide  alienee  of  the 
incipient  interest  given  by  an  entry  in  the 
land  office  prior  to  a  patent  may  claim  that 
the  patent  enures  to  his  benefit  by  an  ex: 
post  facto  operation,  and  receive  the  same 
protection  at  law  that  a  court  of  equity 
could  afford  him.  French  v.  Spencer,  21 
How.   228,  240,  16  L.   Ed.   97. 

29.  Cowell  V.  Springs  Co.,  100  U.  S.  55, 
25    L.    Ed.    547. 

30.  Subsequently  acquired  title. — French 
V.  Spencer,  21  How.  228,  239,  16  L.  Ed.  97; 
Landes  v.  Brant.  10  How.  348,  13  L.  Ed. 
449;  Barr  v.  Gratz,  4  Wheat.  213,  4  L. 
Ed.  553;  Myers  v.  Croft,  13  Wall  -291,  20 
L.   Ed.  562. 

31.  Person  presenting  claim  as  legal 
representative. — Morehouse  v.  Phelps,  21 
How.  294,   16  L.   Ed.  140. 
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(f)  Bona  Fide  Purchasers — aa.  What  Constitutes. — A  bona  fide  purchaser 
of  land  is  one  who  is  the  purchaser  of  the  legal  title,  or  estate ;  and  a  purchaser 
of  a  mere  equity  is  not  embraced  in  the  definition.^2  'pQ  |.}-,g  application  of  this 
doctrine  of  a  bona  fide  purchaser  there  must  be  a  genuine  instrument,  having  a 
legal  existence,  as  well  as  one  appearing  on  its  face  to  pass  the  title.''^  It  can- 
not arise  on  a  forged  instrument. •^■^ 

Patents  issued  to  fictitious  parties  could  not  transfer  the  title,  and  no 
one  could  derive  any  right  under  a  conveyance  in  the  name  of  the  supposed 
patentees.  A  patent  to  a  fictitious  person  is,  in  legal  effect,  no  more  than  a 
declaration  that  the  government  thereby  conveys  the  property  to  no  one.  There 
is,  in  such  case,  no  room  for  the  application  of  the  doctrine  that  a  subsequent 
bona  fide  purchaser  is  protected.^^ 

Notice. — That  the  letters  "ark,"  were  crowded  after  the  letter  P,  in  Wilham 
Park  Lea's  name,  at  the  various  places  that  this  alteration  is  found  in  the  patent, 
was  not  sufficient  to  put  the  purchasers  on  inquiry.-^^^ 


Where  this  person  acted  for  himself  in- 
dividually, and  also  as  the  administrator 
of  his  cotenant  who  was  dead,  it  was  his 
duty  and  right,  under  the  laws  of  the 
state,  to  pay  both  shares  of  the  purchase 
money.  Morehouse  v.  Phelps,  21  How. 
294,   16   L.   Ed.   140. 

One  standing  outside,  who  took  no  in- 
terest in  the  claim  for  many  years  after  it 
was  passed,  and  then  claimed  under  a  deed 
made  by  the  settler,  alleging  that  he  was 
the  proper  legal  representative,  had  not 
such  a  title  as  would  enable  him  to  main- 
tain an  action  of  ejectment.  Morehouse 
V.  Phelps,  21  How.  294,  16  L.  Ed.  140. 

32.  Bona  fide  purchaser — What  consti- 
tutes.—Hawley  V.  Diller,  178  U.  S.  476, 
487,  44  E.  Ed.  1157;  Boone  v.  Chiles,  10 
Pet.   177,  9  L.   Ed.  383. 

Until  the  issue  of  the  patent,  under  the 
timber  and  stone  act  of  June  3,  1878,  ch. 
151  (20  Stat,  at  L.  89),  the  legal  title  re- 
mains in  the  United  States;  hence,  the 
decision  of  the  secretary  of  the  interior, 
canceling  for  fraud  in  an  entry  under  said 
act,  cancels  also  the  estate  of  one  who 
purchases  from  such  entryman,  prior  to 
the  issue  of  the  patent,  as  such  purchaser 
gets  only  an  equity  and  does  not  become 
a  bona  fide  purchaser  for  value.  Hawley 
V.   Diller,   178  U.   S.  476,  44  L.  Ed.  1157. 

The  principles  of  equity  exist  independ- 
-ently  of  and  anterior  to  all  congressional 
legislation,  and  the  statutes  are  either 
■enunciations  of  those  principles  or  limita- 
tions upon  their  applications  in  particular 
cases,  and  where  a  party  has  deah  with  an 
entryman  whose  evidences  of  entry  are 
good  and  sufficient  in  form,  he  is  justly 
entitled  to  the  consideration  of  a  court  of 
equity;  and  where  such  party  in  good  faith 
Tias  cut  and  removed  timber  under  con- 
tract with  the  entryman,  whose  entry  is 
subsequently  canceled  and  the  purchase 
money  retained,  it  is  inequitable  to  com- 
pel him  to  account  to  the  government  for 
the  timber  cut  and  removed  under  such 
contract.  United  States  v.  Detroit,  etc., 
Lumber  Co.,  200  U.  S.  321,  50  L  Ed.  499. 

33.  Necessity  for  instrument  purporting 
to  pass  title. — Moffat  v.  United  States,  112 


U.  S.  24,  34,  28  L.  Ed.  623;  Hyde  v.  Shine. 
199  U.  S.  62,  80,  50  L  Ed.  90,  citing 
Dimond  v.  Shine,  199  U.  S.  88,  50  L.  Ed. 
99.  See,  also,  The  Floyd  Acceptances,  7 
Wall.  666,  676,  19  L.  Ed.  169;  Marsh  v. 
Fulton  County,  10  Wall.  676,  683,  19  L. 
Ed.    1040. 

34.  Forged  instrument. — Moffat  v. 
United  States,  112  U.  S.  24,  34,  28  L.  Ed. 
623;  Hyde  v.  Shine,  199  U.  S.  62,  67,  80, 
50  L.  Ed.  90;  Dimond  v.  Shine,  199  U.  S. 
88,   50  L   Ed.   99. 

35.  Patent  issued  to  fictitious  patentee. 

— Moffat  V.  United  States,  112  U.  S.  24,  31, 
28  L  Ed.  623. 

"In  the  MofTat  case,  112  U.  S.  24,  28 
L.  Ed.  623,  it  was  held  that  a  patent  issued 
to  a  fictitious  person  conveys  no  title 
which  can  be  transferred  to  a  person  sub- 
sequently purchasing  in  good  faith  from 
a  supposed  owner.  In  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Field  ob- 
served: 'The  patents  being  issued  to 
fictitious  parties  could  not  transfer  the 
title,  and  no  one  could  derive  any  right 
under  a  conveyance  in  the  name  of  the 
supposed  patentees.  A  patent  to  a  fic- 
titious person  is,  in  legal  effect,  no  more 
than  a  declaration  that  the  government 
thereby  conveys  the  property  to  no  one. 
There  is,  in  such  case,  no  room  for  the  ap- 
plication of  the  doctrine  that  a  subsequent 
bona  fide  purchaser  is  protected."  Hyde 
V.  Shine,  199  U.  S.  62,  80,  50  L.  Ed.  90; 
Dimond  v.  Shine,  199  U.  S.  88,  50  L. 
Ed.  99. 

36.  Notice. — Lea  v.  Polk  Countv  Copper 
Co.,  21  How.  493,  16  L   Ed.   203." 

There  was  nothing  in  the  case  to  cause 
suspicion  in  the  minds  of  these  pur- 
chasers. Three  letters  were  added  in  the 
patent  to  the  original  name  of  the  pat- 
entee. But  the  register  did  this  in  the 
course  of  his  official  duty,  and,  as  the 
court  believe,  honestly;  if  the  purchasers 
had  gone  into  the  inquiry,  the  presump- 
tion would  have  been  that  the  register  did 
his  dutj'.  Lea  z\  Polk  County  Copper  Co., 
21   How.   493,   16   L    Ed.   203. 
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The  receipt  of  purchase,  is  upon  its  face  sufficient  to  transfer  the  full  eq- 
uitable title  and  if  it  does  not  disclose  when  the  vendor's  rights  to  the  land  were 
initiated,  his  vendees  are  not  chargeable  as  matter  of  law  with  knowledge  of  the 
fact  that  the  land  was,  at  one  time,  not  subject  to  pre-emption  or  homestead.^" 

Consideration. — A  person  who  is  a  mere  volunteer,  having  acquired  title 
by  gift,  inheritance,  or  some  kindred  mode,  cannot  come  within  the  scope  of 
the  lerm  "bona  fide  purchaser."  To  enable  the  grantee  to  claim  protection  as  a 
bona  fide  purchaser  he  must  have  parted  with  something  possessing  an  actual 
value,  capable  of  being  estimated  in  money,  or  he  must  on  the  faith  of  the  pur- 
chase have  changed,  to  his  detriment,  some  legal  position  that  he  before  had  oc- 

cupied.2* 

bb.  Rights  of  Purchasers— {2i2i)  In  General— On  general  prmciples,  it  is  in- 
contestable that  a  vendor  can  convey  no  moo-e  than  he  possesses.-'*^  Hence, 
those  who  came  in  under  the  holder  of  a  void  grant  or  certificate  of  purchase, 
can  acquire  notiiing.-**^     In  the  courts  of  some  states  this  rule  does  not  seem  to 

hold  good.-*^ 

(bb)  As  against  Equitable  Claimant. — W  here  a  grant  conveyed  the  legal 
title  in  1842,  and  innocent  purchasers  paid  for  the  property,  and  took  legal  con- 
veyances for  it,  with  an  honest  belief  that  they  were  dealing  for  and  acquiring 
a  legal  title  from  the  true  owner,  a  claimant  of  the  equity  of  the  patent  cannot 
set  it  up  to  overthrow  the  purchase.'* 2 

(cc)  As  against  Prior  Grantors. — It  is,  indeed,  an  elementary  doctrine  of  eq- 
uity that  where  a  grantor  has  been  induced  by  fraud  to  part  with  the  legal  title 
to  his  property,  he  cannot  reclaim  it  from  subsequent  innocent  purchasers  for 
value.^^ 


37.  Receipt  of  purchase. — Texas,  etc.,  R. 
Co.  V.  Smith,  159  U.  S.  66,  73,  40  L.  Ed.  77. 

38.  Mere  volunteer— Heirs.— "The  plain- 
tiffs have  no  equities  superior  to  those  of 
the  purchaser.  They  are  the  heirs  of  the 
Indian  grantor,  and  as  such  may  right- 
fully claim  to  inherit  and  be  secured  in 
the  possession  of  all  that  property  to 
which  he  had  at  his  death  the  full  equi- 
table title;  but  when,  as  is  shown  by  the 
approval,  of  the  secretary,  he  had  re- 
ceived full  payment  of  a  stipulated  price 
and  that  price  was  ample,  and  he  had  been 
subjected  to  no  imposition  or  wrong  in 
making  the  conveyance,  then  their  claims 
as  heirs  cannot  be  compared  in  equity 
with  those  of  the  one  who  had  thus 
bought  and  paid  full  value.  They  cer- 
tainly do  not  stand  in  the  attitude  of 
liona  Side  purchasers."  Lykins  v.  Mc- 
Grath,  184  U.  S.  160.  172,  46  L.  Ed.   485. 

39.  Rights  of  purchasers — In  general. — 
Polk  V.  Wendell,  5  Wheat.  293,  SOS,  5  L. 
Ed.   92. 

40.  Holders  under  void  grant. — Polk  v. 
Wendell,   5   Wheat.   293,   308,   5   L.   Ed.   92. 

Where  the  receiver  gave  a  receipt  in  the 
name  of  John  Bell,  and  the  register  made 
two  certificates  of  purchase,  one  in  the 
name  of  John  Bell  and  the  other  in  the 
name  of  James  Bell,  the  circumstances  of 
the  case  show  that  the  latter  was  an  er- 
ror which  was  properly  corrected  by  the 
commissioner  of  the  general  land  ofifice 
-n  the  exercise  of  his  supervisory  author- 
ity; and  he  had  a  right  to  do  this,  although 
a  patent  had  been  issued  to  James  Bell, 
which   had  been   reclaimed  from  the   reg- 


ister's office,  and  returned  to  the  general 
land  office  to  be  canceled.  James  Bell 
having  no  right  or  interest  in  this  land, 
the  attempted  sale  under  the  execution  of 
St.  John  Fabre  &l  Co.  against  James  Bell 
was  a  nullity,  and  created  no  estate,  right, 
or  interest,  in  the  supposed  purchaser, 
Smith,  or  those  claiming  under  him,  and 
gav^  to  him  or  them  no  right  to  demand 
a  patent,  either  to  James  Bell,  or  to  them 
as  assignees  of  James  Bell.  Bell  v. 
Hearne.   19    How.  252,   15  L.   Ed.  614. 

41.  Tennessee — North  Carolina. — "In 
Miller  V.  Holt  (1  Overt.  Ill),  it  is  ex- 
pressly adjudged,  that  whether  a  grant  be 
void  or  voidable,  a  junior  grantee  shall 
not  avail  himself  of  its  nullity,  as  against 
an  innocent  purchaser  without  notice.  Yet 
the  North  Carolina  act  of  1777,  certainly 
declares  grants,  obtained  by  fraud,  to  be 
absolutely  void.  And  the  same  result  must 
follow,  where  the  state  has  relinquished  its 
power  to  grant,  or  no  law  exists  to  sup- 
port the  validity  of  a  grant.  But  it  seems 
that  the  courts  of  Tennessee  have  adopted 
this  distinction,  that  grants,  in  such  cases, 
shall  be  deemed  void  only  as  against  the 
state,  and  not  then  until  adjudged  so  by 
some  process  of  law.  That  as  between  indi- 
viduals, the  title  shall  be  held  to  vest  sub 
modo,  and  innocent  purchasers  without 
notice  shall  not  be  ousted  by  the  inter- 
vention of  a  subsequent  grantee."  Polk  :'. 
Wendell,  5  Wheat.  2>3.  308,  5  L.  Ed.  92. 

42.  As  against  equitable  claimant. — Lea 
V.  Polk  County  Copper  Co.,  21  How.  493 
16    L.    Ed.    203. 

43.  As  against  prior  grantors. — Colo- 
rado Coal,  etc.,  Co.  v.  United  States,  123  U. 
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(dd)  Defense  to  Bill  to  Cancel  Patent.— To  a  bill  in  equity  to  cancel  the 
patents  upon  the  grounds  of  fraud  and  perjury  alone,  the  defense  of  a  bona 
fide  purchaser  for  value  without  notice  is  perfect.^^ 

Bona  Fide  Purchasers  under  Void  or  Forfeited  Grants.— See  post, 
"Rights  of  Purchasers  under  Railroad  Land  Grants,"  II,  B,  3,  f,  (2),  (r). 

(g)     Laches.— The    interests    of    public    order    and    tranquility    demand    that 
parties  shall  acquaint  themselves  with  their  rights  within  a  reasonable  time,  and 
although  this  time  may  be  extended  by  their  actual  ignorance,  or  want  of  means 
it  is  by  no  means  illimitable.'*^ 

(9)  Remedies — (a)  Before  the  Land  Department. — See  post,  "Review,  Can- 
cellation and  Correction  in  Land  Department,"  II,  B,  4,  h. 

(b)  Before  the  Courts — aa.  On  Behalf  of  Government. — See  post,  "Suits  by 
the  Government,"  II,  B,  4,  i,   (1),   (d),  cc. 

bb.  On  Behalf  of  Land  Claimant. — See  post,  "Suits  by  Private  Individuals  " 
II,  B,  4,  i,   (1),  (d),  dd. 


S.  307,  314,  31  L.  Ed.  182.  See  the  title 
VENDOR  AND   PURCHASER. 

44.    Defense   to  bill  to  cancel  patent. — 

Colorado  Coal,  etc.,  Co.  v.  United  States, 
123  U.  S.  307,  313,  31  L.  Ed.  182.  See 
United  States  v.  Marshall  Silver  Min.  Co., 
129  U.  S.  579,  589,  32  L.   Ed.  734. 

It  was  said  by  the  court,  in  United 
States  V.  Minor,  114  U.  S.  233,  243,  29  L. 
Ed.  110:  "Where  the  patent  is  the  result 
of  nothing  but  fraud  and  perjury,  it  is 
enough  to  hold  that  it  conveys  the  legal 
title,  and  it  would  be  going  quite  too  far 
to  say  that  it  cannot  be  assailed  by  a  pro- 
ceeding in  equity  and  set  aside  as  void,  if 
the  fraud  is  proved  and  there  are  no  inno- 
cent holders  for  value."  Colorado  Coal, 
etc.,  Co.  V.  United  States,  123  U.  S.  307, 
313,  31  L.  Ed.  182.  See  Meader  v.  Nor- 
ton, 11  Wall.  442,  458,  20   L.   Ed.  184. 

The  title  of  such  purchasers  rests  upon 
the  strongest  presumptions  of  fact  which, 
although  they  may  be  rebutted,  neverthe- 
less can  be  overthrown  only  by  full 
proofs  to  the  contrary,  clear,  convincing, 
and  tinambiguous.  The  burden  of  produc- 
ing these  proofs  and  establishing  the  con- 
clusion to  which  they  are  directed  rests 
upon  the  government.  Neither  is  it  re- 
lieved of  this  obligation  by  the  negative 
nature  of  the  proposition  it  is  bound  to 
establish.  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  317,  31  L.  Ed. 
182. 

45.  Laches. — Wetzel  v.  Minnesota  R. 
Transfer  Co.,  169  U.  S.  237,  241,  42  L.  Ed. 
730.  See  the  title  LACHES,  vol.  7,  p. 
790. 

To  permit  the  widow  and  heirs  at  law 
of  a  deceased  soldier,  after  a  lapse  of 
forty-four  years  from  the  time  the  war- 
rant to  land  was  issued  to  him  and  of 
thirty  years  from  the  time  the  youngest 
child  became  of  age  (during  which  time 
the  purchaser  obtained  a  patent  and  the 
said  lands  have  been  platted  and  sold  in 
lots  to  purchasers,  who  were  probably 
ignorant  in  fact,  if  not  in  law,  of  any  de- 
fect in  the  title,  and  who  relied  upon  the 
validitv  of  the  transfer  from  the  widow 
and  heirs  of  tlie  decen'^ed  solrlior  and  upon 
the  patent  from   the  United   States,   which 


appears  to  be  regularly  issued,  and  where 
the   above    property,    which    was   probably 
not  worth  more  than  one  or  two  hundred 
dollars  at  the  time  of  the  location   of  the 
land  warrant,  now  is  worth  at  least  a  mil- 
lion, and  is  covered  or  partly  covered,  by 
houses,  and  business  blocks),  to  impeach, 
for  a  technical  defect,  the  rule  of  the  war- 
rant   by    the    widow    (the    guardian)    to    a 
purchaser  who  paid  full  value,  which  was 
applied  to  the   support   of   the   widow   and 
heirs,  would  be  an  act  of  the  most  flagrant 
mjustice,  so  the  bill  was  dismissed  on  the 
ground  of  laches.    Wetzel  v.  Minnesota  R 
Transfer  Co.,  169  U.  S.  237,  42  L.  Ed.  730 
In  Felix  v.  Patrick,  145  U.  S.  317,  36  L. 
Ed.    719,    a    half-breed    woman,    belonging 
to    the    Sioux    nation,    received    in    1857    a 
certificate  of  land  scrip,  issued  under  the 
then  existing  law,  which  provided  that  no 
"transfer    or    conveyance    of    any    of    said 
certificates  shall  be  valid."     Notwithstand- 
ing   this    provision    the    woman    sold    the 
scrip   and   executed   a   blank   power   of  at- 
torney, also  a  quitclaim  deed  in  blank,  in 
which   the   name   of  the   attorney,   the   de- 
scription of  the  land  and  the  name  of  the 
grantee   were    afterwards    filled   in   by   the 
grantee,  who  had  caused  the  papers  to  be 
executed.     The  grantee  thereafter  located 
a  tract  of  land,  and  subsequently  congress 
confirmed  his  title  to  the  same.     The  half- 
breed  was  ignorant  of  all  these  facts  until 
1887.    _  In    1888,    she    having    died    in    the 
nieantime,   her   representatives   filed   a   bill 
in  equity  against  the  grantee,  charging  hini 
with    having     fraudulently      obtained      the 
power  of  attorney  and  the  quitclaim  deed, 
but    failing    to    state    when    and    how    the 
frauds  were  discovered.     It  was  held  that 
as  the  bill  did  not  state  the  time  when  the 
frauds   were  discovered,   so   that  the  court 
might  clearly  see  whether  thev  could  have 
been  discovered  before,  thp  bill  was  fatally 
defective;    and,    that    under     the      circum- 
stances, it  would  be  inequitable  to  disturb 
the   title   of  the   defendants,  who   held   ad- 
versely as   against   the   half-breed   woman, 
.Tnd    not    by    virtue    of    the    power    of    at- 
torney or  quitclaim  deed,  which  passed  no 
title,   or   bv   the   confirmatorv   act   of   con- 
gress which  granted  no  additional  rights." 
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cc.  Recovery  of  Money  Paid — (aa)  Canceled  or  Nonconfirmed  Entries. — ■ 
Section  2,  of  act  of  June  16,  1880,  provides  that  "in  all  cases  where  homestead 
or  timber  culture  or  desert  land  entries  or  other  entries  of  public  lands  have 
been  or  shall  be  canceled  for  conflict,  or  where  from  any  cause  the  entry  has 
been  erroneously  allowed  and  cannot  be  confirmed,  the  secretary  of  the  inte- 
rior shall  cause  to  be  repaid  to  the  person  who  made  the  entry,  or  to  his  heirs 
or  assigns,  the  fees  and  commissions,  amount  of  purchase  money  and  excesses 
paid  upon  the  same,  upon  the  surrender  of  the  duplicate  receipt,"  etc**^  This 
act  is  limited  to  such  entryman  his  heirs  and  voluntary  assigns  ;■*'  hence,  it  does 
not  apply  to  one  who  purchased  the  interest  of  the  entryman  upon  an  execution 
sale  against  him."**  It  is  held  that  a  mortgagee  who  has  foreclosed  his  mortgage 
and  purchased  the  property  mortgaged  at  sheriff's  sale  under  a  decree  of  the 
court,  is  an  assignee  of  the  owner  of  the  land  within  the  meaning  of  the  act.'*^ 
It  is  provided  by  the  rules  of  the  general  land  office  that  application  for  repay- 
ment under  this  section  shall  be  accompanied  by  a  duly  executed  deed,  where 
the  title  has  become  a  matter  of  record,  relinquishing  to  the  United  States  all 
right  and  claim  to  the  land  under  the  entry  or  patent.^*^ 

(bb)  Excess  Price  on  Lands  zvithin  Railroad  Grant. — The  act  of  June  16, 
1880,  §  2,  provides  that  in  all  cases  where  parties  have  paid  double  minimum 
price  for  land  which  has  afterwards  been  found  not  to  be  within  the  limits  of 
a  railroad  land  grant,  the  excess  per  acre  shall  be  repaid  to  the  purchaser  or 
to  his  heirs  or  assigns.^ ^  If  the  railroad  in  subsequent  years  failed  to  build  and 
forfeited  its  grant,  the  government  was  under  no  obligation,  by  virtue  of  the 
act  of   1880,   or   otherwise,  to  repay  the   difference   in  price   for  these   lands/'^ 


46.  Canceled    or   nonconfirmed    entries. 

— United  States  v.  Commonwealth,  etc., 
Trust  Co.,  193  U.  S.  651,  653,  48  L.  Ed. 
830. 

Where  there  is  a  finding  by  the  court  of 
claims  that  the  secretary  of  the  interior 
ordered  repayment  "on  the  relinquishment 
by  the  claimants  of  all  claim  to  the  land 
so  canceled,"  and  a  further  finding  that 
the  relinquishment  was  made  "as  required 
by  the  rules  and  regulations  of  the  land 
office,"  the  supreme  court  must  presume 
that  the  secretary  did  his  duty  and  exacted 
the  performance  of  all  the  statute  re- 
quired, and  must  infer,  therefore,  that  he 
had  received  the  duplicate  receipt,  and  all 
that  was  necessary  to  fulfill  the  condi- 
tions of  the  statute  and  revest  the  title  in 
the  United  States  to  the  land  canceled. 
United  States  v.  Commonwealth,  etc., 
Trust  Co.,  193  U.  S.  651,  656,  48  L.  Ed. 
830. 

47.  Heirs  and  voluntary  assigns. — 
Hofifeld  V.  United  States,  180  U.  S.  273,  46 
L.  Ed.  IIGO. 

48.  Purchaser  at  execution  sale. — "Inas- 
much as,  in  the  absence  of  a  statute,  there 
could  be  no  recovery  of  the  purchase 
money,  Waples  v.  United  States,  110  U.  S. 
•630,  28  L.  Ed.  272,  one  who  seeks  to  take 
advantage  of  it  must  bring  himself  clearly 
within  its  equity  as  well  as  w^ithin  its  let- 
ter, and  must  show  himself  entitled  not 
only  to  the  land  itself,  but  to  everything 
which  the  statute  has  annexed  thereto  as 
an  incident.  The  right  to  a  return  of  the 
purchase  money  is  in  no  sense  an  incident 
to  the  land,  and  did  not  pass  to  the  pur- 
chaser upon  the  sale  under  the  execution." 


Hoffeld    V.    United    States,    186   U.    S.    273, 
278,   46   L.    Ed.    1160. 

The  purchaser  at  an  execution  sale 
would  only  take  the  actual  title  of  the 
owner  to  the  land  itself,  unaccompanied  by 
any  collateral  claims  or  rights  incident  to 
the  acquisition  of  the  land.  Hofifeld  v. 
United  States,  186  U.  S.  273,  46  L.  Ed. 
1160. 

49.  Mortgagee — Purchasing  at  sheriff's 
sale. — United  States  v.  Commonwealth, 
etc..  Trust  Co.,  193  U.  S.  651,  48  L-  Ed. 
830. 

50.  Application  and  deed. — United  States 
V.  Co-mmonwcalth,  etc.,  Trust  Co.,  193  U. 
S.  651,  G54,  48  L.  Ed.  830. 

51.  Excess  price  on  lands  within  rail- 
road grant. — United  States  v.  Edmondston, 
181  U.  S.  500,  502,  45  L-  Ed.  971;  Medbury 
r.  United  States,  173  U.  S.  492,  43  L.  Ed. 
779. 

52.  Forfeiture  of  railroad  grant. — Med- 
burv  v.  United  States,  173  U.  S.  492,  500, 
43  L.  Ed.  779,  cited  in  United  States  v. 
Edmondston,  181  U.  S.  500,  502,  45  L.  Ed. 
971. 

In  Medbury  v.  United  States,  173  U.  S. 
492,  43  L.  Ed.  779,  the  act  of  June  16,  1880 
(21  Stat.  287,  c.  244),  in  §  2  of  which  is 
the  following  clause:  "And  in  all  cases 
where  parties  have  paid  double  minimum 
price  for  land  which  has  afterwards  been 
found  not  to  be  within  the  limits  of  a 
railroad  land  grant,  the  excess  of  one  dol- 
lar and  twenty-five  cents  per  acre  shall, 
in  like  manner,  be  repaid  to  the  purchaser 
thereof,  or  to  his  heirs  or  assigns,"  was 
held  not  to  apply  to  lands  which  were  in 
fact  within  the  limits  of  a  land  grant,  but 
which   had   been    forfeited   on    account    of 
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The  statute  only  applies  to  cases  in  which  there  had  been  a  mistake  in  the  first 
instance  as  to  the  location  of  the  land.^^ 

(cc)  Cancellation  of  Fraudulently  Acquired  Patents. — In  the  matter  of  dis- 
posing of  vacant  coal  lands  of  the  United  States,  the  government  should  not  be 
regarded  as  occupying  the  attitude  of  a  mere  seller  of  real  estate  for  its  market 
value.^"*  The  proposition  that  a  person  or  persons  having  violated  a  public 
statute  in  obtaining  public  lands  that  were  dedicated  to  other  purposes,  cannot 
be  required  to  surrender  them  until  the  amount  expended  in  procuring  the  legal 
title  has  been  returned,  is  not  within  the  reason  of  the  ordinary  rule  that  one 
who  seeks  equity  must  do  equity;  and,  if  sustained,  would  interfere  with  the 
prompt  and  efficient  administration  of  the  public  domain.^^  And  it  is  said  that 
if  such  persons  are  entitled,  upon  a  cancellation  of  their  patents,  to  a  return  of 
such  money,  it  must  be  assumed  that  congress  will  make  an  appropriation  for 
that  purpose.^^ 

dd.  Protection  of  Bona  Fide  Purchasers. — Although  a  patent  was  fraudu- 
lently and  wrongfully  obtained  from  the  government,  if  the  land  conveyed  was 
within  the  jurisdiction  of  the  land  department,  the  title  of  a  bona  fide  purchaser 
from  the  patentee  could  not  be  disturbed  by  the  government,  so  that  provision 
to  that  efifect  was  absolutely  unnecessary.^'^  Because  legislation  to  cover  such 
a  contingency  was  unnecessary,  it  does  not  follow  that  the  language  used  by 
congress  necessarily  implies  something  other  and  different,  because  of  course 
It  may  have  been  that  congress  intended  nothing  but  a  simple  declaration  of  the 
law  as  it  was  known  to  exist.  However,  the  fact  that  under  one  construction 
it  was  needless,  raises  a  presumption  that  something  more  was  intended,  and 
that  congress  had  in  view  the  protection  of  other  parties  than  were  already  pro- 
tected by  general  law.^^ 

ee.  Recovery  for  Improvements  by  Occupant. — See  the  title  Improvements, 
vol.  6,  p.  897. 

(10)  Bv-idence^^ — (a)  Records  and  Proceedings  in  Land  Office — aa.  In 
General. — As  the  records  of  the  land  office  are  of  great  importance  to  the  coun- 


the  failure  of  the  railroad  company  to  build 
its  road. 

53.  Statute  only  applies  in  case  of  mis- 
taken location. — In  Medbury  v.  United 
States,  173  U.  S.  492,  500,  43  L.  Ed.  779, 
the  court  say:  "That  act  plainly  referred 
to  the  case  of  a  mistake  in  location  at  the 
time  when  the  entry  was  made.  Where 
the  parties  supposed  that  the  land  en- 
tered was  within  the  limits  of  the  land 
grant,  and  where  subsequently  it  is  dis- 
covered that  the  lands  were  not  within 
those  limits,  that  a  mistake  had  been 
made,  and  that  the  party  had  not  obtained 
the  lands  which  he  thought  he  was  ob- 
taining by  virtue  of  his  entry,  then  the 
act  of  1880  applies.  Here  no  mistake 
whatever  has  been  made.  The  lands  were 
within  the  limits  of  the  land  grant  at 
the  time  of  the  entry,  and  so  remained 
for  many  years  and  up  to  the  time  of  the 
act  of  forfeiture  by  congress."  See 
United  States  v.  Edmondston,  181  U.  S. 
500,   502,  45   L.    Ed.   9 VI. 

54.  Cancellation  of  fraudulently  ac- 
quired patents. — United  States  v.  Trinidad 
Coal,  etc.,  Co.,  137  U.  S.  160,  170,  34  L. 
Ed.  640.  See  post,  "Return  of  Purchase 
Money,"  II,  B,  4,  i,  (1),  (d),  cc,  (hh). 

55.  Person  violating  public  statute. — 
United  States  v.  Trinidad  Coal,  etc.,  Co., 
137  U.  S.  100,  170,  34  L.  Ed.  640.     See,  also, 

lOUSEnc— 10' 


United  States  v.  Budd,  144  U.  S.  154,  162, 
36    L.    Ed.    384. 

A  corporation  that  has  violated  the 
stipulations  of  a  public  statute  in  obtain- 
ing public  lands,  can  be  required  to  sur- 
render them  before  it  has  been  reim- 
bursed the  amount  expended  by  it  in  pro- 
curing the  legal  title.  United  States  v. 
Trinidad  Coal,  etc.,  Co.,  137  U.  S.  160,  171, 
34  L.   Ed.   640. 

56.  United  States  v.  Trinidad  Coal,  etc., 
Co.,  137  U.   S.    160,   34   L.   Ed.   640. 

57.  Protection  of  bona  fide  purchasers. 
— United  States  z<.  Burlington,  etc.,  R.  Co., 
98  U.  S.  334,  342,  25  L-  Ed.  198;  Colorado 
Coal,  etc.,  Co.  v.  United  States,  123  U. 
S.  307.  331.  31  L.  Ed.  182;  United  States 
V.  California,  etc.,  Land  Co.,  148  U.  S.  31, 
41,  37  L-  Ed.  354,  citing  United  States  v. 
Union  Pac.  R.  Co.,  165  U.  S.  482.  41  L.  Ed. 
797.  See  post,  "Rights  of  Purchasers  un- 
der Railroad  Land  Grants,"  II,  B,  3,  f, 
(2).  (r);  "Passing  of  Title  to  Bona  Fide 
Purchaser,"  II,  B,  4,  i,  (1),  (d).  cc,  (jj), 
ddd. 

58.  United  States  v.  Winona,  etc.,  •  R. 
Co.,  165  U.  S.  463,  478,  41  L.  Ed.  789,  cit- 
ing United  States  v.  Union  Pac.  R.  Co., 
165    U.    S.    482.    41    L.    Ed.    797. 

59.  As  to  the  rules  governing  evidence 
in  the  federal  courts,  see  the  title 
COURTS,  vol.  4,  p.  lOSO,  et  seq. 
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try,  and  are  kept  under  the  official  sanction  of  the  government,  their  contents 
must  always  be  considered,  and  they  are  always  received  in  courts  of  justice 
as  evidence  of  the  facts  stated.*^*^  Where  the  conduct  of  the  land  officers  is 
questioned  in  a  land  contest,  the  record  of  the  proceedings  in  the  land  office  's 
admissible,^^  but  the  land  office  record  of  a  proceeding  on  which  a  patent  is 
issued  is  not  admissible  in  an  action  at  law  for  possession  of  the  land,  to  im- 
peach the  patent. *^- 

bb.  Patents,  Grants,  etc. —  (aa)  In  General. — The  fact  that  a  word  in  a  grant 
has  faded  or  otherwise  become  illegible  does  not  exclude  the  grant  as  evidence 
where  the  word  was  not  essential  to  the  validity  of  the  grant  and  could  not  be 
mistaken. ^^ 

(bb)  Recitals  in  Patents. — The  government,  the  grantee  and  all  persons  in 
privity  with  him  are  bound  by  the  recital  in  a  patent.^'-*  For  the  purpose  of 
showing  the  consideration  on  which  the  patent  is  founded,  and  the  authority  by 
which  it  issued,  the  recitals  of  a  patent  of  land  are  indisputable  on  a  trial  at 
law  f^  but  standing  alone,  they  do  not  furnish  sufficient  evidence  to  establish 
that  the  title  can  take  an  earlier  date  than  the  patent,  and  thereby  overreach  an 
elder  title.*'^     Where  defendant  offers  as  evidence   a  patent  and   relies  upon   a 


60.  Records  and  proceedings  in  land 
office.— Gait  i:  Galloway,  4  Pet.  332,  7  L. 
Ed.  876;  United  States  v.  Watkins,  97  U. 
S.  219,  24  L.  Ed.  952.  See  post,  "Pro- 
ceedings before  Surveyor  General,"  III,  C, 
3,  d,  (8). 

The  record  in  the  volume  kept  for  that 
purpose  at  the  general  land  office  at 
Washington,  of  a  patent  which  has  been 
executed  in  the  manner  which  the  law  di- 
rects, is  evidence  of  the  same  dignity  and 
is  subject  to  the  same  defenses  as  the 
patent  itself.  If  the  instrument,  as  the 
same  appears  of  record,  was  not  so  ex- 
ecuted, and  was  therefore  insufficient  on 
its  face  to  transfer  the  title  of  the  United 
States,  the  record  raises  no  presumption 
that  a  patent  duly  executed  was  delivered 
to  and  accepted  by  the  grantee.  McGar- 
rahan  v.  Mining  Co.,  9G  U.  S.  316,  24  L. 
Ed.  630. 

The  records  of  a  public  land  office, 
whether  the  entries  made  in  there  are 
made  by  the  register,  or  by  a  person  au- 
thorized to  act  for  him,  are  admissible  as 
evidence  of  the  facts  stated  therein.  Gait 
V.  Galloway,  4  Pet.  332,  342,  7  L.  Ed. 
876. 

Where  the  title  to  land  is  passed  by 
deed,  a  mistake  in  the  record  of  such  deed 
may  be  shown,  by  the  transcripts  and  re- 
ceipts in  the  public  land  offices  where  the 
land  was  sold,  as  in  such  case  the  tran- 
scripts and  records  are  admissible.  Booth 
V.  Tiernan.  100  U.  S.  20.';,  27  L.  Ed.  907. 

Purchaser  voucher  and  purchase  blotter. 
— The  purchaser  voucher  and  purchase 
blotter  on  file  in  the  Pennsylvania  land 
office,  which  state  that  a  person  took  out 
certain  warrants  for  land  and  paid  the  pur- 
chase price,  are  evidence  of  those  facts 
and  entitle  him  to  the  ownership  of  the 
warrants.  Murphy  v.  Packer,  1.52  U.  S. 
398,  38  L.  Ed.  489.  See,  also.  Herron  v. 
Dater,   120  U.   S.  464,  30  L.   Ed.  748. 

61.  Carr  v.  Fife,  156  U.  S.  494,  39  L.  Ed. 
508. 

62.  Impeachment    of    patent. — Smelting 


Co.  V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875. 
See  post,  "Conclusiveness — Direct  and 
Collateral   Attack,"'   II,  B,  4,  i,   (1). 

63.  Patents,  grants,  etc. — In  general. — 
Polk  V.  Wendall,  9  Cranch  87,  3  U.  Ed. 
665. 

64.  As  to  recitals  in  deed  generally,  see 
the  title   DEEDS,  vol.   5,  p.  275. 

In  a  treaty  made  with  the  Pottawatomie 
Indians  in  1832,  there  were  reservations- 
to  individual  Indians,  which  should  be 
selected  under  the  direction  of  the  presi- 
dent of  the  United  States,  "after  the  land 
shall  have  been  surveyed,  and  the  bound- 
aries shall  correspond  with  the  public 
surveys."  Before  this  was  done,  one  of 
these  reservees  made  a  conveyance  by  a 
deed  in  fee  simple,  with  a  clause  of  gen- 
eral warranty.  In  1837,  patents  were  is- 
sued for  the  reservations.  It  was  held 
that  a  prayer  to  the  court  that  the  land 
patented  was  not  the  same  as  that  re- 
served, was  properly  refused,  because  the 
recital  in  the  patent  was  conclusive  evi- 
dence to  the  contrary.  Doe  v.  Wilson,  23 
How.   457,    16   L.    Ed.   584. 

Where  a  treaty  with  an  Indian  tribe 
reserves  a  certain  quantity  of  land,  to  be 
afterwards  selected  by  the  president,  and 
patented  to  an  individual  of  the  tribe,  it 
is  no  objection  to  the  right  of  the  iirst 
grantee  that  the  land  finally  patented  did 
not  lie  within  the  district  ceded  by  the 
treaty  which  made  the  reservation,  be- 
cause the  recitals  in  the  patent  are  con- 
clusive; and,  at  anj'  rate,  third  parties  have 
no  right  to  impugn  the  patent  for  such  a 
reason.  Crews  v.  Burcham,  1  Black  352, 
17  L.  Ed.  91,  approving  Doe  v.  Wilson,  23 
How.  457,  16  L.  Ed.  584. 

65.  Showing  consideration. — Marsh  v. 
Brooks,  8  How.  223,  233,   12   L.   Ed.   1050. 

66.  As  overreaching  elder  title. — Marsh 
V.  Brooks,  8  How.  223,  233,  12  L.  Ed.  1056. 

In  Marsh  v.  Brooks.  8  How.  223,  12  L. 
Ed.  1056,  it  was  held  that  as  the  patent  to 
R.'s  heirs  of  1839  was  younger  than  the 
treaty  of   1824,   and   the   confirming  act   of 
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recital  therein  of  a  conveyance  to  the  patentee,  prior  to  the  issuance  of  a  warrant 
and  the  payment  of  the  purchase  price,  it  is  held  that  such  recital  is  not  evi- 
dence against  a  third  party  and  those  claiming  under  him,  who  had  vested  rights 
to  the  land.^'^  The  recitals  in  a  patent  for  land,  referring  to  titles  of  anterior 
date,  are  not  of  themselves  sufficient  to  establish  the  titles  thus  recited. °s 

cc.  Surveys,  Maps,  Plats,  etc. — A  survey  is  prima  facie  evidence,  where  the 
surveyor's  signature  to  the  return  is  proven.^s  A  plat  of  a  survey,  made  in 
pursuance  of  a  letter  from  the  secretary  of  the  state  land  office,  is  admissible 
although  it  was  never  returned  but  found  among  the  deceased  deputy's  papers.'*^ 
A  certificate  of  a  survey  of  school  land,  made  by  the  surveyor  general  under 
authority  from  the  state,  is,  when  accepted  by  the  grantees,  record  evidence  and 
binding  on  the  school  board  and  the  governmental  But  a  certificate  of  a  private 
surveyor  is  not  evidence  of  the  fact  that  he  had  permission  of  the  governor  to 
make  a  survey  of  granted  land.^- 

Maps  are  admissible  so  far  as  they  are  shown  to  be  correct  by  other  testi- 
mony,'^ but  they  are  not  independent  evidence.'''* 

Failure  to  Mark  Map  as  Filed. — The  validity  of  a  segregation  map,  as  evi- 
dence, is  not  aft'ected  by  the  failure  of  the  surveyor  general  to  mark  it  as  filed 
in  his  office.'''^ 

dd.  Entries  or  Certificates — (aa)  In  General. — The  practice  of  giving  in 
evidence  a  special  entry  in  aid  of  a  patent,  and  dating  the  legal  title  from  the 
date  of  the  entry,  is  familiar  in  some  of  the  states,  and  especially  in  Tennessee; 
yet,  the  entry  can  only  come  in  aid  of  the  legal  title,  and  is  no  evidence  of  such 
title,  standing  alone,  when  opposed  to  a  patent  for  the  same  land."^  In  a  con- 
test over  a  land  patent  it  is  perfectly  proper  to  introduce  the  location  certificate, 
however  defective  in  form,  for  the  purpose  of  showing  the  time  when  the  pos- 
session was  taken,  and  to  point  out  as  far  as  it  did  the  property  which  was 
taken  possession  of.'^^ 

(bb)  Canceled  Entries  and  Certificates. — Entries  and  certificates  canceled  by 
a  decision  of  the  land  department,  although  the  decision  is  erroneous  and  with- 


3836,  by  which  the  title  of  the  United 
States  was  prima  facie  vested  in  the  Sac 
and  Fox  half-breeds,  the  patent  could  not 
prevail.  Nor  could  its  recitals  be  relied 
on  to  give  it  legal  effect  from  an  earlier 
date  than  it  had  on  its  face.  Marsh  v. 
Brooks,   14   How.    513,   521,    14   L-    Ed.   522. 

The  plaintiff  in  a  writ  of  right  produced 
a  patent  from  the  United  States,  dated  in 
1839,  which  contained  sundry  recitals,  re- 
ferring to  titles  of  anterior  date  derived 
from  acts  of  congress  for  the  adjustment 
of  claims  to  lands.  But  the  patent  itself 
was  issued  under  an  act  of  congress  in 
1836.  The  defendant,  in  order  to  show 
an  outstanding  title,  gave  in  evidence  a 
treaty  between  the  United  States  and  the 
Sac  and  Fox  Indians,  in  which  this,  with 
other  lands,  was  reserved  for  the  half- 
breeds,  and  an  act  of  congress  passed  in 
1834  relinquishing  the  reversionary  in- 
terest of  the  United  States  to  these  half- 
breeds.  It  was  held  that  the  recitals  in 
the  patent  did  not  establish  that  the  title 
was  to  take  an  earlier  date  than  the  pat- 
ent, and  thereby  overreach  the  elder  title 
reserved  by  treaty  for  the  half-breeds  of 
the  Sac  and  Fox  Indian  tribes.  Marsh  v. 
Brooks.    8    How.    223,   12    L.    Ed.    1050. 

67.  Murphy  v.  Packer,  152  U.  S.  308, 
401,  38  L.  Ed.  489,  citing  Herron  v.  Dater, 
120  U.  S.  464.  30  L.  Ed.  748;  Sabariego  v. 
Maverick,  124  U.   S.  261,  31   L.   Ed.   430. 


68.  Reference  to  title  of  anterior  date. 

—Marsh    v.    Brooks,    14    How.    513,    14    L. 
Ed.   522. 

69.  Survey  as  evidence.— United  States 
V.  Breward,  16  Pet.  143,  10  L.  Ed.  916.  See 
United  States  v.  Boisdore,  11  How.  63  91, 
13   L.   Ed.   605. 

70.  Plat  of  survey.— Fothergill  v.  Stover, 
1  Ball.  6,  1   L.   Ed.   13. 

71.  Certificate  of  survey.— Kissell  v.  St. 
Louis  Public  Schools,  18  How  19,  15  L. 
Ed.   324. 

72.  United  States  v.  Hanson,  16  Pet. 
100,   10   L.    Fd.   035. 

73.  Maps.— Johnston  v.  Jones,  1  Black 
200,  17  L.  Ed.  117:  Jones  v.  Johnston,  18 
How.    150.    15    L.    Fd.    320. 

74.  Maps    not    independent    evidence. 

Johnston  v.  Jones,  1   Black  200,  17   L.   Ed 
117. 

See  Biddle  v.  Shippen,  1  Dall.  10,  1  L. 
Ed.  19,  where  a  map  made  at  the  request 
of  the  citizens,  but  held  back  for  long 
period  because  of  the  failure  to  make  pay- 
ment   therefor,    was    held     inadmissible. 

75.  Failure   to  mark    map     as     filed. 

\\'rig1it  V.   Roscberry,  121    U.   S    488    30  L 
Ed.    1030. 

76.  Entries,  certificates— In  general.— 
Bagnell  v.  Broderick,  13  Pet.  436  10  L 
Ed.   23.5. 

77.  Location  certificate. — Bennet  v.  H.nrk- 
rader,  158  U.  S.  441,  445,  39  L.  Ed.  1046. 
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out  notice  to  defendant,  cannot  thereafter  be  used  even  as  prima  facie  evidence 
of  the  vahdity  of  the  original  entries." ^ 

ee,  "Memorandum"  on  Record  of  Patent. — A  "memorandum"  on  the  record 
of  a  patent  being  no  part  of  the  record,  and  but  the  memorandum  of  a  third 
person,  cannot  be  received  in  evidence  to  contradict  the  record."^ 

ff.  De  Facto  Public  Record. — Where  a  county  school  commissioner  in  Mis- 
souri kept  in  a  book  a  record  of  his  transactions  in  selling  the  school  lands  in 
the  county,  which  was  deposited  in  the  county  clerk's  office,  and  preserved  as  a 
public  monument  among  the  county  archives,  it  is  de  facto  a  public  record,  and 
proper  evidence  of  his  official  acts.  It  is  also  admissible,  as  the  entries  of  a  de- 
ceased person,  made  in  the  course  of  his  official  duty,  in  a  matter  of  public  con- 
cern, are  admissible  in  evidence  to  prove  his  official  transactions. s*^ 

gg.    Official  Letters. — See  ante,  "Admissibility,"  II,  A,  2,  p.   (2). 

(b)  Copies,  Transcripts,  etc. — aa.  In  General. — The  general  rule  is  that  au- 
thenticated copies  of  records,  papers,  etc.,  are  admissible  in  evidence,  equally 
with  the  original.'^ ^  Copies  of  any  records,  books  or  papers,  in  the  general  land 
office,  authenticated  by  the  seal  and  certified  by  the  commissioner  thereof,  or, 
when  his  office  is  vacant,  by  the  principal  clerk,  shall  be  "evidence  equally"  with 
the  originals  thereof.  And  literal  exemplifications  of  such  records  shall  be  held, 
when  so  introduced  in  evidence,  to  be  of  the  same  validity  as  if  the  names  of 
the  officers  signing  and  countersigning  the  same  had  been  fully  inserted  in  such 
record. ^2  The  words  "evidence  equally"  were  not  intended  to  mean  that  in  all 
cases  the  copy  should  have  the  same  probative  force  as  the  original  instrument, 
but  that  it  should  be  regarded  as  of  the  same  class,  in  the  grades  of  evidence,  as 
to  written  and  parol,  and  primary  and  secondary.  It  could  not  have  been  in- 
tended to  say  that  when  the  existence  of  the  instrument  is  conceded,  but  a  ques- 
tion arises  as  to  some  particular  word  or  figure,  the  copy  would  be  as  convincing 
as  the  original. ^'"^     A  prima   facie  case  made  by  the  record  of  a  patent  in  the 


78.  Canceled   entries   and   certificates. — 

Thayer   v.    Spratt,    189    U.    S.    346,   351,    47 
L.   Ed.  845. 

79.  "Memorandum"  on  record  of  patent. 
—Branson  v.  Wirth,  17  Wall.  32,  21  L. 
Ed.  5G6. 

80.  De  facto  public  record. — Hedrick  v. 
Hughes,   15  Wall.   123,   21   L.   Ed.   52. 

81.  Copies,  transcripts,  etc. — United 
States  V.  Watkins,  97  U.  S.  219,  24  L.  Ed. 
952;  Blunt  v.  Smith,  7  Wheat.  248.  5  L.  Ed. 
446;  Airhart  v.  Massieu,  98  U.  S.  491,  25 
L.  Ed.  213;  Herron  v.  Dater,  120  U.  S. 
464,  30  L.  Ed.  748;  Ayers  v.  Watson,  137 
U.  S.  584,  34  L.  Ed.  803.  See  Booth  v. 
Tiernan,  109  U.  S.  205,  27  L.  Ed.  907.  See 
the  title  DOCUMENTARY  EVIDENCE, 
vol.  5,  p.  431. 

82.  Culver  v.  Uthe,  133  U.  S.  655,  658, 
33  L.  Ed.  776;  Howard  v.  Perrin,  200  U. 
S.  71,  73,  50  L.  Ed.  374;  Rev.  Stat.  U.  S., 
§  891. 

The  certified  copy  of  the  records  and 
papers  in  the  general  land  office,  with  the 
certificate  of  the  local  land  officers  that 
on  the  records  of  their  office  there  were 
no  homestead,  pre-emption,  or  other  valid 
claims,  and  that  the  land  had  not  been 
returned  or  denominated  as  swamp  or 
mineral  land,  is  competent  evidence,  under 
Revised  S<:atute,  §  891,  on  the  question  of 
the  title  of  one  claiming  as  grantee  from 
the  Atlantic  and  Pacific  Railroad  Com- 
pany. Howard  v.  Perrin,  200  U.  S.  71,  50 
L.   Ed.   374. 


Copies  of  records  appertaining  to  the 
land  office,  certified  by_  the  register  of  the 
district  where  they  are,  are  evidence  in 
Mississippi.  Best  v.  Polk,  18  Wall.  112, 
21  E.  Ed.  805;  Hanrick  v.  Barton,  16  Wall. 
166,   21   L.   Ed.  350. 

If  a  township  plat  be  lost  or  destroj^ed, 
it  may  be  proved  by  a  copy;  and  memo- 
randa on  such  copy,  not  contained  in  the 
original,  if  accounted  for  and  explained, 
will  not  exclude  the  copy  as  evidence  of 
the  contents  of  the  original,  even  though 
such  memoranda  be  a  translation  of  corre- 
sponding memoranda  in  the  original.  Hed- 
rick V.  Hughes,  15  Wall.  123,  21   L.   Ed.  52. 

83.  Meaning  of  term  "evidence  equally." 
— Campbell  v.  Laclede  Gas  Co.,  119  U. 
S.   445,  449,   30   L.   Ed.   459. 

"The  case  of  McGarrahan  v.  Mining 
Co.,  96  U.  S.  316,  323,  24  L.  Ed.  630,  so 
far  from  sustaining  the  doctrine  claimed 
by  counsel  for  plaintiffs  in  error,  that  the 
act  of  congress.  Rev.  Stat.,  §  891,  making 
certified  copies  from  the  books  of  the 
commissioner  of  the  general  land  office 
evidence  equally  with  the  originals,  makes 
the  copy  in  this  case  with  the  seal  omitted, 
conclusive  against  the  record  from  the 
St.  Louis  office,  recognizes  the  fact  that 
there  is  nothing  in  the  statute,  either  ex- 
press or  implied,  which  forbids  a  party 
from  showing  by  extrinsic  proof,  other- 
wise legitimate,  what  the  contents  of  the 
lost  original  really  were,  when  it  is  shown 
that    the    record    itself,    or    the    transcript 
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recorder's  office  of  St.  Louis  County  is  not  overcome  by  what  purports  to  be 
a  copy  of  the  same  from  the  records  of  the  general  land  office  in  Washington-^* 

The  certificate  of  the  United  States  local  land  officers  is  competent  to 
show  that  on  the  records  of  their  office  there  are  no  homestead,  pre-emption 
or  other  valid  claims  against  certain  land,  and  that  it  has  not  been  returned  or 
denominated   as  swamp  or  mineral  land.^^ 

bb.  Patents  or   Grants. — See  ante,    "Admissibility,"  II,  A,  2,  p,    (2). 

cc.  Surveys,  etc. — \\'here  the  original  plan  of  survey  is  retained  in  the  office 
of  the  surveyor  general,  a  copy  given  by  that  officer,  who  is  required  to  keep  it, 
is  upon   general  principles   admissible   in   evidence. ^^ 

dd.  Copies  of  Official  Letters. — Copies  of  official  letters  written  by  the  com- 
missioner of  the  general  land  office,  in  the  performance  of  his  official  duties,  and 
sworn  to  by  the  clerk  of  the  office  at  that  time,  who  was  acquainted  with  the 
facts  and  who  in  fact  wrote  the  letters,  are  competent  evidence  of  the  commis- 
sioner's decision,  at  the  time  they  were  written,  with  reference  to  the  parties 
interested.^" 

(c)  Best  and  Secondary  Ei'idence — aa.  hi  General. — The  fact  of  the  issue 
of  a  patent  is  a  matter  of  record  in  the  land  department  of  the  United  States, 
and  a  copy  of  that  record  may  be  so  easily  obtained  by  application  at  the  proper 
office,  that  no  necessity  exists  for  the  acceptance  in  an  action  at  law  of  the  re- 
ceipt of  a  register  or  receiver  as  a  substitute  for  the  patent.  If  it  never  issued 
it  is  obvious  that  the  legal  title  remains  in  the  United  States,  and,  according  to 
the  well-settled  principles  of  the  action  of  ejectment,  the  plaintiff  cannot  be  en- 
titled to  recover  in  the  action  at  law.^^  A\1iere  the  register's  book,  or  the  leaf 
supposed  to  contain  the  entry,  is  lost  or  destroyed,  the  fact  of  selection  of  in- 
demnity school  lands  may  be  proved  by  other  evidence — as,  that  the  lands 
claimed  to  have  been  so  selected  had  been  treated  and  sold  as  school  lands  bv 
the  proper  state  authorities  near  to  the  period  when  the  selection  should  have 
been  made ;  also,  that  the  original  township  plat  kept  in  the  register's  office  had 
a  memorandum  on  the  lot  in  question  that  it  was  "reserved  for  schools. "s'^ 


from  it,  is  not  a  true  copy;  and  it  further 
holds  that  the  party  is  not  necessarily 
deprived  of  his  rights  on  account  of  the 
defective  record  in  the  general  land  office." 
Campbell  v.  Laclede  Gas  Co.,  119  U.  S. 
445,   449,  30   L.   Ed.  459. 

84.  Campbell  v.  Laclede  Gas  Co.,  119 
U.    S.    445,   449,   30   L.    Ed.    459. 

"That  the  state  of  Missouri  had  a  right 
to  pass  the  statute  which  makes  the  rec- 
ord in  the  offices  of  that  state  of  a  patent 
from  the  United  States  prima  facie  evi- 
dence of  the  contents  of  that  patent,  does 
not  seem  to  be  doubted.  Indeed,  it  was 
a  very  wise  and  needful  provision;  for 
without  it  the  title  to  large  quantities  of 
land,  which  rested  primarily  in  the  pat- 
ents from  the  United  States,  might  be 
very  difficult  to  establish  by  evidence  of 
that  title.  By  this  statute  parties  were 
enabled  to  place  this  evidence  in  perma- 
nent form  upon  the  records  of  the  coun- 
ties in  which  the  land  was  situated,  at  the 
same  time  giving  notice  to  all  the  world 
of  their  claim  to  such  land."  Campbell  v. 
Laclede  Gas  Co..  119  U.  S.  445,  448,  30  L. 
Ed.  459. 

85.  Certificate  of  land  officer. — Howard 
V.    Tcrrin,   200    U.    S.   71.   73.   50    L.    Ed.   374. 

86.  Surveys,  etc.^lMeehan  v.  Forsyth, 
24  How.  175.  170.  If,  L.  Ed.  730;  United 
States  V.  Percheman,  7  Pet.  51,  8  L.  Ed. 
604. 


87.  Copies  of  official  letters. — Where  an 

objection  was  made  to  tiie  admission  of 
evidence  which  consisted  in  copies  of  of- 
ficial letters  written  by  the  commissioner 
of  the  general  land  office  to  one  H.,  then 
claiming  title  under  the  warrant  and  sur- 
vey, reciting  the  fact,  which  copies  were 
sworn  to  by  a  witness,  formerly  a  clerk 
in  the  general  land  office,  and  acquainted 
with  the  facts,  he  having,  as  such  clerk, 
in  fact  written  the  originals  himself  for 
the  commissioner  of  the  general  land  of- 
fice, by  whom  they  were  signed,  the  court 
say:  "We  are  not  referred  by  counsel  in 
argument  to  any  authority  in  support  of 
the  objection,  and  we  do  not  see  upon 
what  principle  it  can  be  maintained.  The 
witness  testified  that  at  the  time  the  let- 
ters were  written  he  was  the  clerk  in 
charge  of  the  division  relating  to  the  Vir- 
ginia military  district,  and  that  all  of  the 
decisions  of  the  commissioner  of  the  gen- 
eral land  office  were  contained  in  letters 
written  by  him  to  the  parties  interested. 
We  think  the  evidence  was  competent, 
and  in  fact  it  was  uncontroverted."  Coan 
V.  Elagg,  123  U.  S.  117,  129.  31   L.  Ed.  107. 

88.  Langdon  v.  Sherwood.  124  U.  S.  74. 
S5,  31  L.  Ed.  344.  See  the  title  BEST 
AND  SECONDARY  EVIDENCE,  vol. 
3,  p.  214. 

89.  Book.— Hedrick  v.  Hughes,  15  Wall. 
12:^.  21  T..  F.d.  52. 
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bb.  Parol  Evidcnce.^^ — Evidence  to  aid  in  the  construction  of  a  patent  is 
inadmissible,  as  the  question  is  one  for  the  court.'-' ^  Parol  evidence  is  as  a  rule 
inadmissible  to  explain,  vary  or  contradict,  patents,  not  void  for  fraud,  etc.^^ 
So  is  it  inadmissible  to  vary,  explain  or  contradict  certificates  and  plats  properly 
made  and  recorded  under  an  act  which  provides  that  they  shall  be  sufficient  to 
vest  the  legal  estate  without  any  formal  conveyance.^^  Nor  can  an  official  re- 
turn of  a  surveyor  be  contradicted  by  evidence  of  a  fact  which  has  no  relation 
to  the  parties  or  the  cause  in  court.^^  Parol  evidence  is  inadmissible  for  im- 
materiality which  goes  to  show  that  the  warrants  and  locations  on  which  patents 
are  based  were  at  one  time  rejected  by  entry  takers  as  spurious.''^ 

Testimony  to  Show  Want  of  Authority  to  Issue. — See  ante,  "Conclu- 
siveness of  Patent,"  II,  A,  2,  i,  (6)  ;  "Conclusiveness  in  General,"  II,  B,  3,  d, 
(4),  (a),  ee,   (bb),  fff;  "Collateral  and  Direct  Attack,"  II,  K,  3,  d,   (4),   (a), 

ee,   (bb),  ggg.  ^,       .  ,  ,     ,      ,  ,  -,       ^ 

(d)  Private  Surveys,  etc. — The  right  to  survey  the  lands  granted  to  railroads 
is  in  the  government  and  a  private  survey  thereof  is  inadmissible  in  evidence 
and  of  no  effect. ^^ 

(11)  Prcsuviption  of  Grant. — In  this  country  there  can  seldom  be  occasion  to 
invoke  the  presumption  of  a  grant  from  the  government,  except  in  cases  of  very 
ancient  possessions  running  back  to  colonial  days,  as,  since  the  commencement 
of  the  present  century,  a  record  has  been  preserved  of  all  such  grants,  and  of 
the  various  preliminary  steps  up  to  their  issue;  and  provision  is  made  by  law 
for  the  introduction  of  copies  of  the  record  when  the  originals  are  lost.^'^ 

(12)  Boundaries. — See  the  title  Boundaries,  vol.  3,  p.  461.  See  ante, 
"Boundaries — Location   of   Lands   Granted,"    II,   A,    2,    q. 

e.  Direct  Legislative  Grant — (1)  In  General — (a)  Pozver  of  Legislature  to 
Make. — A  grant  may  be  made  by  a  law  as  well  as  by  a  patent  pursuant  to  a 

law.98 

A  confirmation  by  a  law,  is  as  fully,  to  all  intents  and  purposes,  a  grant,  as 
if  it  contained  in  terms  a  grant  de  novo.^'^ 

90.      '2^To\     evidence.— See      the      titles  v.  Lucas,  12  Pet.  410,  9  L.  Ed.  1137;  Mor- 

BEST  A^B  SECONDARY  EVIDENCE,  row  v.  Whitney,  95  U.   S.   551,  24   L.   Ed. 

vol    3    p    214-    PAROL   EVIDENCE,  vol.  456;    Shaw    v.    Kellogg,    170    U.    S.    312,    42 

9,   p.  'i2.  L.  Ed.  1050;  Coan  v.  Flagg,  123  U.  S.  117, 

'91.    Stuart  V.  Easton,  170  U.  S.  383,  42  L.  31   L.   Ed.   107;   Grignon  v.  Astor,  2   How. 

Ed    1078.  319.   11   L.    Ed.   283;    Chouteau   v.   Eckhart, 

92.  Patents.— Stoddard  v.  Chambers,  2  2  How.  344,  372,  11  L.  Ed.  293;  Glasgow 
How.  284,  11  L.  Ed.  269;  Steel  v.  Smelting  v.  Hortiz,  1  Black  595,  17  L.  Ed.  110; 
Co.,   106  U.   S.  447,  27   L.   Ed.  226.  Langdeau   v.    Hanes,    21    Wall.    521,   22    L. 

93.  Certificates  and  plats. — Potomac  Ed.  606;  Fletcher  v.  Peck,  6  Cranch  87, 
Steamboat  Co.  v.  Upper  Potomac  Steam-  128,  3  L.  Ed.  162;  United  States  v.  King, 
boat  Co..  109  U.   S.  672,  27  L.  Ed.  1070.  3   How.   773,   11   L-   Ed.   824;   United   States 

94.  Official  return  of  surveyor.— Pollard  '''■  Gratiot,  14  Pet.  526,  529,  10  L.  Ed.  573; 
V    Dwieht    4  Cranch  421,  2  L.   Ed.  666.  McLane  v.  United  States,  6   Pet.   404,  414, 

ftc     la"  ■  '  4.-^        t      -.^,,»,fc  ..r,A  ir,r:>tJr.n«        §  L.   Ed.  443;   Doc  V.   Mobilc,  9  How.  451, 

95.  Rejection  of  warrants  and  locations.  ^^  ^^^        -^^  ^ 

-Polk   V.    Wendell,   5   Wheat.   293.    o      L.       y^^j^^^j   g^^^^^^   ^^^' ^    g    ^^   ^^^   ^^   ^    ^^^ 

96.  ^Private  sui^eys,  etc.  United  Stat^  '^[;'^^^^^,  St^  Ed  ^'  ^'^•'  '^°-' 
V.  Montana  Lumber,  etc.,  Lo.,  196  U.  b.  q_  r^nfir-r^^o+.'/^T,  c^^^^v,^.-  ^,  t,,.^.,,.  m 
._„  ._.,  ,r.  T  T-j  onA  c«  „«<-«  "C,,,-  99.  Confirmation. — btrother  v.  Lucas,  12 
573,   577,   49   L.    Ed.   604.      See   ante,      bur-  p                    ^     ^,                                 ^         , 

veys,  Maps,  Plats,  etc.,"  H,  B,  3,  d,   (10),       ^^l  ^^"v^  ^•/^''-  ^l^J\  .,, 

(  s  ,      ,     >     '   \     .  >  4^  confirmatory  statute  passes  a  title  as 

^^  '   ^^'                 .          ,                  ^   ,        •  ,  effectually    as    if    it    in    terms    contained    a 

97.  Presumption  of  grant.— Oaksmith  v.  ^^ant  de  novo.  Ryan  v.  Carter.  93  U.  S. 
Johnston,  92  U.  S.  343,  23  L.  Ed.  fiR2.  See  ^g,  23  L.  Ed.  807;  Chouteau  v.  Eckhart,  2 
the  titles  LIMITATION  OF  ACTIONS  How.  344,  37.5,  11  L.  Ed.  293;  Shaw  v. 
AND  ADVERSE  POSSESSION,  vol.  7,  Kellogg,  170  U.  S.  312.  331,  42  U  Ed.  1050; 
p.  900;  PRESUMPTIONS  AND  BUR-  Tameling  v.  United  States,  etc.,  Co.,  93 
DEN  OF  PROOF,  vol.  9,  p.  618.  See  u.  S.  644.  23  L.  Ed.  998;  Maxwell  Land- 
post,  "Presumption  of  Recordation  of  Grant  Case,  121  U.  S.  325,  30  L.  Ed  949; 
Grant,"  TIL  C  3,  d,   (2),   (c).  United  States  ?■.  Conway,  175  U.  S.  60,  66. 

98.  Direct  legislative  grant. — Rvan  v.  44  L.  Ed.  72;  Whitnev  v.  Morrow,  112  U. 
Carter.  93  U.  S.  78,  23  L.  Ed.  807;  Strother       S.     693,    695,    28     L.     Ed.    871;     McNee    V. 
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(b)  Requisites  and  Validity. — The  validity  of  a  legislative  act  depends,  in 
no  degree,  on  its  containing  the  technical  terms  used  in  a  conveyance.^  A  stat- 
ute amounting  to  a  present  grant  does  not  require  the  formalities  required  in 
an  ordinary  grant  of  land,  to  make  it  effective. - 

(c)  Construction. — Legislative  grants  are  to  receive  such  a  construction  as 
will  carry  out  the  intent  of  congress,  however  difficult  it  might  be  to  give  full 
effect  to  the  language  used  if  the  grants  were  by  instruments  of  private  con- 
veyance. To  ascertain  that  intent,  the  court  must  look  to  the  condition  of  the 
country  when  the  acts  were  passed,  as  well  as  to  the  purpose  declared  on  their 
face,  and  read  all  parts  of  them  together.^  It  is  a  familiar  rule  of  construction 
that  where  a  statute  operates  as  a  grant  of  public  property  to  an  individual,  or 
the  relinquishment  of  a  public  interest,  and  there  is  a  doubt  as  to  the  meaning 
of  its  terms,  or  as  to  its  general  purpose,  that  construction  should  be  adopted 
which  will  support  the  claim  of  the  government  rather  than  that  of  the  indi- 
vidual. Nothing  can  be  inferred  against  the  state."*  As  a  reason  for  this  rule 
it  is  often  stated  that  such  acts  are  usually  drawn  by  interested  parties ;  and  they 
are  presumed  to  claim  all  they  are  entitled  to.  The  rule  has  been  adopted  and 
followed  by  the  court  in  many  instances  in  the  construction  of  statutes  of  this 
description.^  Where  an  act  of  congress  relating  to  public  lands  is  intended  to 
confer  a  bounty  upon  a  certain  class  of  individuals,  it  is  held  to  be  the  duty  of 
the  court,  in  construing  ambiguous  words,  to  adopt  the  construction  which  will 
most  effectually  carry  out  the  liberal  policy  of  congress.*^ 

(d)  Operation  and  Effect — aa.  In  General. — A  legislative  grant,  when  is- 
sued, conveys  an  estate  in  fee  simple  to  the  grantee,  clothed  with  all  the  solemni- 
ties  which   law   can   bestow.'^      Legislative   grants    are   not    warranties,   and    the 


Donahue,    142    U.    S.    587,    598,    35    L-    Ed. 
1122. 

A  title  to  land  becomes  a  legal  title 
when  a  claim  is  confirmed  by  congress. 
Such  confirmation  is  a  higher  evidence  of 
title  than  a  patent,  because  it  is  a  direct 
grant  of  the  fee,  which  had  been  pre- 
viously in  the  United  States.  Grignon  v. 
Astor,  2  How.  319,  11  L.  Ed.  283.  See 
ante,  "Bona  Fide  Land  Claimants — Con- 
firmation," II,  B,  3,  d,  (6);  post,  "Grant, 
Patent  or   Deed,"   III,  C,   3,  c,   (3),    (h). 

1.  Requisites  and  validity.— New  York 
Indians  v.  United  States,  170  U.  S.  1,  16, 
42   L.   Ed.   927. 

2.  Statute  amounting  to  present  grant. 
— Rutherford  v.  Greene,  2  Wheat.  196,  4 
L.  Ed.  218,  cited  in  Fremont  v.  United 
States,   17   How.  542,   558,   15  L.   Ed.   241. 

3.  Construction. — Shaw  v.  Kellogg,  170 
U.  S.  312.  331,  42  L.  Ed.  1050;  Winona, 
etc.,  R.  Co.  V.  Barney,  113  U.  S.  618,  625, 
28  L.  Ed.  1109;  Wisconsin  Cent.  R.  Co. 
V.  Forsythe,  159  U.  S.  46,  55,  40  L.  Ed. 
71;  Leavenworth,  etc,  R.  Co.  v.  United 
States,  92  U.  S.  733,  746,  23  L.  Ed.  634, 
followed  in  Missouri,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  760,  23  L.  Ed.  645.  See, 
also,  Missouri,  etc.,  R.  Co.  v.  Kansas  Pac. 
R.  Co.,  97  U.  S.  491.  497,  24  L.  Ed.  1095; 
United  States  v.  Denver,  etc.,  R.  Co.,  150 
U.  S.  1,  37  L.  Ed.  975;  United  States  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  570.  .'-,97, 
36  L.  Ed.  1091.     See  the  title  STATUTES. 

"The  doctrine  enunciated  in  Packer  v. 
Bird.  137  U.  S.  661.  34  L.  Ed.  819,  and 
approvingly  referred  to  in  Shively  v. 
"Bowlbv,  152  U.  S.  1,  44,  38  L.  Ed.  331, 
viz:  'The  courts  of  the  United  States  will 


construe  the  grants  of  the  general  govern- 
ment without  reference  to  the  rules  of 
construction  adopted  by  the  states  for 
their  grants;  but  whatever  incidents  or 
rights  attach  to  the  ownership  of  prop- 
erty conveyed  by  the  government  will  be 
deterrnined  by  the  states,  subject  to  the 
condition  that  their  rules  do  not  impair 
the  efficacy  of  the  grants  or  the  use  and 
enjoyment  of  the  property  by  the 
grantee.'"  Northern  Pac.  R.  Co.  v.  Town- 
send,    190    U.    S.    267,    270,    47    L.    Ed.    1044. 

4.  Grants  construed  against  grantee. — 
"In  Dubuque,  etc.,  R.  Co.  v.  Litchfield,  23 
How.  66,  16  L.  Ed.  500,  it  was  said  by 
this  court,  speaking  of  a  public  grant  of 
land:  'All  grants  of  this  description  are 
strictly  construed  against  the  grantees. 
Nothing  passes  but  what  is  conveyed  in 
clear  and  explicit  language.'  See,  also, 
Jackson  v.  Lamphire,  3  Pet.  280,  7  L.  Ed. 
079;  Beaty  r.  Knowler,  4  Pet.  152,  7  L. 
Ed.  813;  Providence  Bank  v.  Billings  4 
Pet.  514,  7  L.  Ed.  939;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  9 
L.  Ed.  773;  Leavenworth,  etc.,  R.  Co.  v 
United  States.  92  U.  S.  733,  23  L.  Ed.  634." 
Missionary  Society  v.  Dalles,  107  U.  S. 
336,  342.  27  L.  Ed.  545,  followed  in  Mis- 
sionary Society  v.  Kelly,  107  U.  S  347  ''7 
L.   Ed.  549. 

5.  Reascn  for  rule.— Slidell  r-.  Grand- 
jean,  111  U.  S.  112.  -137.  28  L.  Kd.  321;  The 
Delaware  Railroad  Tax,  18  Wall.  206  21 
L.  Ed.  888. 

6.  Act  conferring  bounty. — Ross  v.  Bar- 
land,  1    Pet.   n.'ifi,  7  T..   Fd.   302. 

7.  Operation  and  effect. — Fletcher  v. 
Peck,   6   Cranch   87,   134,  3    L.   Ed.    1G2. 
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rule  of  the  common  law  must  be  applied  to  them,  that  no  estate  passes  to  the 
grantee  except  what  was  in  the  grantor  at  the  time.**  The  word  grant  is  not  a 
technical  word,  like  an  enfeoff,  and  although,  if  used  broadly  and  without  limi- 
tation, it  will  carry  an  estate  in  the  thing  granted,  yet,  if  used  in  a  restricted 
sense,  the  grantee  will  take  but  a  naked  trust  for  the  benefit  of  the  grantor.'^ 
Where  rights  claimed  under  the  United  States  are  set  up  against  it,  they  must  be 
so  clearly  defined  that  there  can  be  no  question  of  the  purpose  of  congress  to  con- 
fer them,^° 

bb.  Necessity  for  Patent. — In  general,  it  may  be  said  that  a  patent  which 
issues  subsequently  to  a  direct  legislative  grant  is  merely  documentary  evidence 
of  title,^^  but  wherever  the  granting  act  specifically  provides  for  the  issue  of 
a  patent,  then  the  rule  is  that  the  legal  title  remains  in  the  government  until 
the  issue  of  the  patent;  and  while  so  remaining  the  grant  is  in  process  of  ad- 
ministration, and  the  jurisdiction  of  the  land  department  is  not  lost.^2 

cc.  Grants  in  Prccsenti. — The  use  of  the  words  "there  be  and  is  hereby  granted." 
in  an  act  granting  lands,  creates  an  immediate  interest  and  does  not  indicate 
a  purpose  to  give  in  future.  They  are  words  of  absolute  donation  and  import 
a  grant  in  prsesenti;  they  can  have  no  other  meaning.  ^3  fhe  leading  cases  on 
this  subject  arise  under  the  railroad  land  grants,  where  such  language  has 
always  been  held  to  constitute  a  grant  in  praesenti,  although  the  lands  could 
not  be  identified  until  the  map  of  the  definite  location  of  the  road  was  filed, 
when  the  title,  which  was  previously  imperfect,  acquired  precision  and  be- 
came attached  to  the  land.^^  The  same  doctrine  has  also  been  applied  to  grants 
of  swamp  and  overflowed  lands  by  the  acts  of  September  28,  1850,  and  June 
10,  1852.15  In  some  cases,  however,  although  the  granting  clause  of  the  act 
was  in  the  present  tense,  there  is  a  further  clause  expressly  declaring  that  no 
title  should  vest  nor  any  patent  issue  till  certain  portions  of  the  road  had 
been  completed. ^^^  And  in  some  cases  this  language  has  been  held,  under  the 
peculiar  language  of  the  acts  therein  construed,  not  to  constitute  a  grant  in 
praesenti,  but  an  inchoate  and  incomplete  grant  until  the  premises  were  sur- 
veyed  by  the   United    States,   and   the   survey   properly   approved,  i"      A   statute 


8.  Title  passing. — Rice  v.  Railroad  Co., 

I  Black  358,   17   L.  Ed.   147. 

9.  The  term  "grant." — Rice  v.  Railroad 
Co.,  1   Black  358,   1.7  L.   Ed.   147. 

10.  Rights  must  be  clearly  defined. — 
Leavenworth,  etc.,  R.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  Ed.  634,  followed  in 
Missouri,  etc.,  R.  Co.  v.  United  States,  92 
U.  S.  760,  23  L.  Ed.  645. 

11.  Necessity  for  patent. — Morrow  v. 
Whitney,  95  U.  S.  551,  24  L.  Ed.  456; 
Stoddard   v.    Chambers,    2    How.   284,   313, 

II  L.  Ed.  269;  Bryan  v.  Forsyth,  19  How. 
334,   15    L.    Ed.   674. 

12.  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  592,  42  L.  Ed.  591;  Bag- 
nell  V.  Broderick,  13  Pet.  436,  450,  10  L. 
Ed.  235.  See  post,  "In  General,"  H,  B,  3, 
f,  (2),  (b),  aa;  "Construction  and  Opera- 
tion of  Grant,"  U,  B,  3,  h,  (8);  "Patent," 
n,  B,  3,  i,  (6);  "Grant,  Patent  or  Deed," 
in,  C,  3,  c,   (3),   (h). 

13.  Grants  in  praesenti. — Wright  v.  Rose- 
berry,  121  U.  S.  488,  500,  30  L.  Ed.  1039. 
See  Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  741,  23  L.  Ed.  634; 
St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R. 
Co.,  139  U.  S.  1,  5,  35  L.  Ed.  77;  Schulen- 
berg  V.  Harriman,  21  Wall.  44.  61,  22  L. 
Ed.  551;  Deseret  Salt  Co.  v.  Tarpey,  142 
U.   S.   241,   247,   35   L.   Ed.   999.      See   post, 


"Vesting    of   Title,"   H,    B,   3,   g,    (b),   aa; 
"Vesting  of  Title,"   H,  B,  3,  h,   (2). 

14.  Railroad  grants. — Leavenworth,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634;  Missouri,  etc.,  R.  Co.  v.  Kan- 
sas Pac.  R.  Co.,  97  U.  S.  491,  24  L.  Ed. 
1095;  Railway  Co.  v.  Ailing,  99  U.  S.  463, 
475,  25  L.  Ed.  438;  St.  Paul,  etc.,  R.  Co. 
V.  Northern  Pac.  R.  Co.,  139  U.  S.  1,  35 
L.  Ed.  77;  Deseret  Salt  Co.  v.  Tarpey,  142 
U.  S.  241,  35  L.  Ed.  999;  Lessieur  v.  Price, 
12  How.  59,  13  L.  Ed.  893;  New  York 
Indians  v.  United  States,  170  U.  S.  1,  IT, 
42  L.  Ed.  927;  United  States  v.  Brooks,  10 
How.  442,  13  L.  Ed.  489.  See  post,  "Vest- 
ing  of   Title."    II,    B,   3,   f,    (2),    (c). 

15.  Swamp  land  grants. — Railroad  Co. 
V.  Smith,  9  Wall.  95,  19  L.  Ed.  599;  Wright 
V.  Roseberry,  121  U.  S.  488,  30  L.  Ed. 
1039;  New  York  Indians  v.  United  States, 
170  U.  S.  1,  17,  42  L.  Ed.  927.  See  post, 
"Vesting  of  Title,"  II,  B,  3,  i,   (2),   (b). 

16.  Completion  of  road  condition  preced- 
ent to  vesting. — See  New  York  Indian? 
V.  United  States.  170  U.  S.  1,  18,  42  L. 
Ed.  927,  citing  Rice  v.  Railroad  Co.,  1 
Black  358,  17  L.  Ed.   147. 

17.  Necessity  for  survey  and  approval. 
— In  Heydcnfeldt  z\  Daney  Gold,  etc.,  Min. 
Co.,  93  U.  S.  634,  23  L.  Ed.  995,  the  court 
said:    "In    this    instance,    words    of    quali- 
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providing  that  a  tract  of  land  shall  be  allotted  to  a  certain  person,  is  a  present 
grant. ^^ 

Present  Grantee  Necessary.— There  cannot  be  a  grant  unless  there  is 
a  grantee,  and  consequently  there  cannot  be  a  present  grant  unless  there  is  a 
present  grantee.  If,  then,  the  law  making  the  grant  indicates  a  future  grantee 
and  not  a  present  one,  the  grant  will  take  effect  in  the  future  and  not  presently.^* 

dd.  Grant  of  Lands  to  Be  Selected. — A  legislative  grant  of  land  to  be  selected 
within  a  larger  area,  attaches  to  no  particular  land  until  selected  and  approved.-" 

(e)  Revocation  or  Repeal. — A  legislative  grant  is  not  revocable,-^  nor  can 
it  be  repealed.-- 

(2)  Particular  Legislative  Grants. — See  post,  "Grants  in  Aid  of  Railroads," 
II,  B,  3,  f;  "Grants  for  Internal  Improvements,"  II,  B,  3,  g;  "School  and 
University  Grants  and  Reservations,"  II,  B,  3,  h ;  "Swamp  and  Overflowed 
Land  Grants,"   II,  B,  3,  i. 

f.  Grants  in  Aid  of  Railroads — (1)  In  General. — Congress  has  frequently 
made  grants  of  public  lands  in  aid  of  railroads,  either  to  aid  in  the  construction 
of  the  roads  or  as  rights  of  way  for  the  roads,  stations,  etc.     The  different 


fication  restrict  the  operation  of  those  of 
present  grant."  "A  grant,  operating  at 
once,  and  attaching  prior  to  the  surveys 
by  the  United  States,  would  deprive  con- 
gress of  the  power  of  disposing  of  any 
part  of  the  lands  in  Nevada,  until  they 
were  segregated  from  those  granted.  *  *  * 
Until  the  status  of  the  lands  was  fixed  by 
a  survey,  and  they  were  capable  of  identi- 
fication, congress  reserved  absolute  power 
over  them."  Quoted  in  New  York  In- 
dians V.  United  States,  170  U.  S.  1,  18,  42 
L.    Ed.   927. 

18.  Allotment  to  certain  individual. — 
Rutherford  v.  Greene,  2  Wheat.  196,  4  L. 
Ed.  218;  New  York  Indians  v.  United 
States,  170  U.  S.  1,  16,  42  L.  Ed.  927;  Rvan 
V.  Carter,  93  U.  S.  78,  23  L.  Ed.  807;  Mor- 
row V.  Whitney,  95  U.  S.  551,  24  L.  Ed. 
456;  Palmer  v.  Low,  98  U.  S.  1,  17,  25 
L.   Ed.   60. 

"In  the  case  of  Rutherford  v.  Greene,  re- 
ported in  the  second  of  Wheaton  (2  Wheat. 
196,  4  L.  Ed.  218),  a  similar  construction 
was  given  by  this  court  to  an  act  of  North 
Carolina,  passed  in  1782,  which  provided 
that  twenty-five  thousand  acres  of  land 
should  be  allotted  and  given  to  General 
Greene  and  his  heirs  within  the  limits  of 
a  tract  reserved  for  the  use  of  the  army, 
to  be  laid  oflf  by  commissioners  appointed 
for  that  purpose.  The  commissioners  pur- 
suant to  the  directions  of  the  act  allotted 
the  twenty-five  thousand  acres  and  caused 
the  quantity  to  be  surveyed  and  the  survey 
to  be  returned  to  the  proper  office,  and 
the  questions  raised  in  the  case  related  to 
the  validity  of  the  title  of  General  Greene, 
and  the  date  at  which  it  commenced.  The 
court  held  that  the  general  gift  of  twenty- 
five  thousand  acres  lying  in  the  territory 
reserved  became  by  the  survey  a  particu- 
lar gift  of  the  quantity  contained  in  the 
survey,  and  concluded  an  extended  exami- 
nation of  the  title  by  stating  that  it  was 
the  clear  and  unanimous  opinion  of  the 
court,  that  the  act  of  1782  vested  a  title 
in  General  Greene  to  the  twenty-five  thou- 
sand acres  to  be  laid  off  \tithin  the  bounds 


designated,  and  that  the  survey  made  in 
pursuance  of  the  act  gave  precision  to  that 
title  and  attached  it  to  the  land  surveyed." 
Schulenberg  v.  Harriman,  21  Wall.  44,  60, 
22    L.    Ed.    551. 

The  case  of  Fremont  v.  United  States, 
17  How.  542,  15  L  Ed.  241,  was  of  a  Mexi- 
can grant  of  a  tract  of  land  known  as  "Las 
Mariposas,"  within  certain  undefined 
boundaries.  The  grant  was  of  ten  square 
leagues,  subject  to  certain  conditions,  and 
was  to  be  made  definite  by  a  future  sur- 
vey. The  grant  purported  to  convey  a 
present  and  immediate  interest,  in  consid- 
eration of  previous  public  services,  and  it 
was  decided  to  be  in  prsesenti  upon  the 
authority  of  Rutherford  v.  Greene,  2 
Wheat.  196,  4  L.  Ed.  218,  that  the  condi- 
tions were  conditions  subsequent,  but  that 
noncompliance  with  them  did  not  amount 
to  a  forfeiture  of  the  grant.  Two  members 
of  the  court  dissented,  being  of  opinion 
that  the  case  was  controlled  by  those 
of  United  States  v.  Boisdore,  11  How.  63. 
96,  13  L.  Ed.  605;  Glenn  v.  United  States, 
13  How.  250,  259,  14  L.  Ed.  133,  and  Vile- 
mont  V.  United  States,  13  How.  261,  14 
L.  Ed.  138.  New  York  Indians  f.  United 
States,    170   U.    S.    1,    17,   42    L.    Ed.   027. 

19.  Necessity  for  present  grantee. — New 
York  Indians  v.  United  States,  170  U.  S.  1, 
18,    42    L.    Ed.    927. 

In  Hall  V.  Russell,  101  U.  S.  503,  25  L. 
Ed.  829,  the  language  of  the  grant  was 
"that  there  shall  be,  and  hereby  is,  granted 
to  every  white  settler  or  occupant  of  the 
public  lands,"  and  it  was  held  that,  as  the 
land  was  not  identified  and  the  grantee 
was  not  named,  there  could  not  be  a  pres- 
ent   grant. 

20.  Grant  of  lands  to  be  selected. — Shaw 
7'.  Kellogg,  170  U.  S.  312,  42  L  Ed.  1050. 
See  post,  the  specific  treatments  of  the 
particular   legislative    grants. 

21.  Revocation  or  repeal. — Tcrrctt  v. 
Taylor,  9   Cranch   43,  3   L.   Ed.  650. 

22.  Pawlet  v.  Clark,  9  Cranch  292,  3  L- 
Ed.  735. 
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legislative  grants  will  be  taken  up  and  treated  in  subsequent  sections.^^  Where 
a  grant  is  made  to  a  state  in  aid  of  the  construction  of  some  work  of  a  public 
or  quasi  public  character,  the  construction  of  the  work  is  the  consideration 
of  the  grant,  and  when  that  is  accomplished  the  consideration  is  received,  and 
retained  by  the  government.--* 

(2)  Grants  in  Aid  of  Construction — (a)  In  General — Legislative  grants  of 
public  lands  to  aid  in  the  construction  of  railroads  have  been  frequently  made, 
and  such  grants  are  usually  of  the  odd-numbered  sections  of  land  within  a 
given  distance  from  the  line  of  road,  usually  called  the  "place  limits. "^^  These 
grants  have  either  been  made  directly  to  the  railroad  to  be  benefited  or  to  the 
states  in  order  to  enable  them  to  aid  companies  which  are  the  real  beneficiaries 
of  the  grant.2<5  Congress  has  the  power  to  grant  to  a  state  lands  in  another 
state  or  territory,  to  aid  in  the  construction  of  a  railroad  wholly  within  its  own 
limits. 2"  It  is  entirely  competent  for  congress  to  confer  upon  a  corporation 
of  any  state  the  right  to  construct  a  road  within  any  of  the  territories  of  the 
United  States.  The  grant  of  land  and  a  right  of  way  for  the  construction  of 
a  road  to  a  designated  point  within  the  territory,  is  sufficient  authority  for  the 
company  to  construct  the  road  to  that  point. ^s  And  it  may  well  be  doubted 
whether  a  state  subsequently  created  out  of  such  territory  could  put  an  impedi- 
ment upon  the  enjoyment  of  the  right  thus  conferred.^^^ 

(b)  "Granted  Lands"  and  "Indemnity  Lands"  Distingmshed. — In  the  con- 
struction of  land  grant  acts,  in  aid  of  railroads,  there  is  a  well  established  dis- 
tinction observed  between  "granted  lands"  and  "indemnity  lands."  The  former 
are  those  falling  within  the  limits  specially  designated,  and  the  latter  are  those 
selected  in  lieu  of  lands  lost  by  previous  disposition  or  otherwise.^o 

(c)  Vesting  of  Title — aa.  In  General — Grants  in  Prcusenti — (aa)  Original 
Grant. — The  words  "there  be  and  is  hereby  granted"  vest  a  present  title.^i  It 
has  been  decided  in  a  great  many  cases  that  such  grants  and  grants  in  similar 


23.  Grants  in  aid  of  railroads. — See  post, 
"Grants  in  Aid  of  Construction,"  II,  B,  3, 
f,  (2);  "Grant  for  Right  of  Way  Station, 
Purposes,  etc.,"  II,  B,  3,  f,  (3);  "'Grant  of 
Timber  and  Material  Rights,"  II,  B,  3, 
f,   (4),   (b). 

24.  Consideration. — Lake  Superior,  etc., 
Iron  R.  Co.  z\  Cunningham,  155  U.  S.  354, 
379.  39  L.  Ed.  IS.'.. 

25.  Grants  in  aid  of  construction. — 
United  States  v.  Union  Pac.  R.  Co.,  148  U. 
S.  5f)2,  37  L.  Ed.  SfiO. 

26.  Illinois  Cent.  R.  Co.  v.  Chicago,  176 
U.  S.  646,  44  L.  Ed.  622;  Kansas  City, 
etc.,  R.  Co.  7'.  .Attorney  General.  118  U.  S. 
682,  30  L.  Ed.  281;  Grinnell  v.  Railroad 
Co..  103  U.   S.  739,  26  L.  Ed.  456. 

27.  Grant  to  state  of  lands  in  another 
state.— St.  Paul,  etc.,  R.  Co.  v.  Phelps,  137 
U.   S.  528,  34  L.   Ed.  767. 

Under  the  acts  of  congress  March  3, 
1857,  and  March  3,  1865,  making  a  grant 
xji  lands  to  the  territory  of  Minnesota,  to 
aid  in  the  construction  of  railroads,  where 
the  Minnesota  and  Pacific  Railroad  Com- 
pany, organized,  in  pursuance  of  the  above 
grant,  was  actually  located  and  constructed 
upon  lands  conforming  to  the  description 
of  the  land  granted  by  the  above  act,  it 
was  held  that  the  lands  were  granted  by 
that  act  even  though  they  lay  outside  of 
the  limits  of  the  present  state  of  Minne- 
sota, within  what  is  now  the  state  of 
North  Dakota,  although  at  the  date  of  the 


grant  it  lay  within  the  limits  of  the  Minne- 
sota territory.  St.  Paul,  etc.,  R.  Co.  v. 
Phelps,  137  U.  S.  528,  529,  532,  34  L-  Ed. 
767. 

A  territorial  corporation  under  congres- 
sional authority,  may  construct  a  railroad 
in  such  territory,  and  obtain  its  full  quota 
of  lands,  even  though  a  part  of  the  terri- 
tory embracing  the  granted  lands  should 
afterwards  become  a  state.  St.  Paul,  etc., 
R.  Co.  ZK  Phelps,  137  U.  S.  528,  538,  34  L. 
Ed.  767. 

28.  Van  Wyck  v.  Knevals,  106  U.  S. 
360,  369,  27   L.   Ed.  201. 

29.  "It  could  do  so  only  on  the  same 
terms  that  it  could  refuse  a  recognition 
of  its  own  previously  granted  right,  for 
in  such  matters  the  state  would  succeed 
only  to  the  authority  of  congress  over  the 
territory."  Railroad  Co.  v.  Baldwin,  103 
U.  S.  426,  428,  26  L.  Ed.  578;  Van  Wyck 
V.  Knevals,  106  U.  S.  360,  369,  27  L.  Ed. 
201. 

30.  "Granted  lands"  and  "indemnity 
lands"  distinguished. — Barney  t'.  Winona, 
etc..  R.  Co.,  117  U.  S.  22S,  29  L.  Ed.  858; 
United  States  v.  Missouri,  etc.,  R.  Co.,  141 
U.  S.  358,  375,  35  L.  Ed.  766;  Wisconsin 
Cent.  R.  Co.  V.  Price  County.  133  U.  S. 
496,  33  L.  Ed.  687.  See  post,  "Indemnity 
Lands,"  IT,  B,  3,  f,  (2),  (m). 

31.  Grant  in  praesenti. — See  cases  cited 
in  the  next  succeeding  footnote. 
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terms  are  grants  of  title  in  prsesenti,32  though  a  survey  of  the  lands,^^  ^.^^  ^^ 
definite  location  of  the  route,"-*  are  necessary  to  give  precision  to  it  and  attach 
it  to  any  particular  tract.  The  route  or  line  of  railroad  not  being  determined, 
such  a  grant  is,  of  necessity,  in  the  nature  of  a  float,  and  the  title  does  not 
attach  to  any  specific  section  until  the  route  is  definitely  located  and  such  sec- 
tions are  capable  of   identification.^s      It  is   in   this   sense   that   such   a  orant   is 


32.      Missouri,    etc.,     R.     Co.    v.   United 
States,  92  U.  S-  760,  23  L.  Ed.  645;  Toltec 
Ranch  Co.  v.  Cook,  191  U.  S.  532,  48  L.  Ed. 
291;  Toltec  Ranch   Co  v.   Babcock,   191  U. 
S.    542,   48    L.    Ed.    294;    Southern    Pac.    R. 
Co.  V.  United  States,  168  U.  S.  1,  41,  42  L. 
Ed.   355;    Northern   Pac.   R.   Co.   v.   Myers, 
172  U.   S.   589,  600,  43   L.   Ed.   564;   Wright 
V.    Roseberry,    121    U.    S.    488,    30    L.    Ed. 
1039;    Hall  v.    Russell,   101   U.   S.   503,   509, 
25    L.    Ed.    829;    United    States    v.    Colton 
Marble,  etc.,  Co.,  146  U.  S.  615,  36  L.  Ed. 
1104;     Southern     Pac.     R.     Co.    v.    United 
States,  168  U.  S.  1,  42  L.  Ed.  355;  United 
States  V.  Loughrev,  172  U.   S.  206,  210,  43 
L.   Ed.   420;   Werling  v.    Ingersoll,    181   U. 
S.  131,  138,  45  L.  Ed.  782;  Jamestown,  etc., 
R.    Co.  V.   Jones,   177   U.   S.   125,   130,   44   L. 
Ed.   698;   United   States  v.   Montana   Lum- 
ber, etc.,  Co.,  196  U.  S.  573,  577,  49  L.   Ed. 
604;    Schulenberg    v.    Harriman,   21   Wall, 
44,     22     L.    Ed.     551;     Wood    v.     Railroad 
Co.,    104    U.     S.     329,    332,   26    L.     Ed.   772; 
Van    Wyck    v.    Knevals,    106    U.     S.     360, 
27     L.  Ed.     201;     Noble     v.     Union  River, 
etc.,     R.      Co.,     147     U.      S.     165,     37      L. 
Ed   123;    Railway   Co.   v.    Ailing,   99    U.    S. 
463,  25   E.   Ed.   438;   Railroad   Co.  v.   Bald- 
win,   103   U.    S.    426,    26    L.    Ed.    578;    Mis- 
souri,  etc.,  R.   Co.  V.  Cook,  163  U.   S.   491, 
497,  41   L.   Ed.   239;    Railroad   Land   Co.   v. 
Courtwright,  21   Wall.   310,  316,  22   L.   Ed. 
582;   Railroad  Co.  v.  Smith,  9  Wall.  95,  19 
L.  Ed.  599;  Lake  Superior,  etc.,  Iron  Co.  v. 
Cunningham,  155  U.  S.  354,  371.  39  L.  Ed. 
183;    Barney  v.   Winona,   etc.,   R.    Co.,   117 
U.  S.  228,  29  L.  Ed.  858;  United  States  v. 
Missouri,    etc.,    R.    Co.,    141    U.    S.    358,    35 
L.    Ed.    766;    Deseret    Salt    Co.    v.    Tarpey, 
142  U.  S.  241,  35  L.  Ed.  999;  St.  Paul,  etc., 
R.   Co.  V.   Phelps,  137  U.   S.   528,  34  L.   Ed. 
767;  Missouri,  etc.,  R.  Co.  v.  Kansas,  Pac. 
R.   Co.,   97   U.    S.   491,  496,  24   L.    Ed.   1095; 
Wisconsin   Cent.   R.   Co.  v.   Price   County, 
133   U.    S.    496,   33    L.    Ed.    687;    Bardon   v. 
Northern   Pac.    R.    Co.,    145   U.    S.    535,   36 
L.   Ed.   806;    Grinnell   v.    Railroad   Co.,   103 
U.  S.  739,  26  L.  Ed.  456;  Northern  Lumber 
Co.   V.    O'Brien,   204   U.    S-    190,    195,    51   L. 
Ed.  438;  Iowa  R.  Land  Co.  v.  Blumer,  206 
U.  S.  482,  51  L.  Ed.  1148;  Sioux  City,  etc., 
Land   Co.   v.    Grififey,    143   U.    S.   32,   36   L. 
Ed.  64;  Leavenworth,  etc.,  R.  Co.  v.  United 
States,    92    U.    S.    733,    23    L.    Ed.    634;    St. 
Faul,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co., 
139  U  S.  L  35  L.  Ed.  77;  United  States  7-. 
Southern    Pac.    R.    Co.,   146    U.    S.    570,    36 
L.  Ed.  1001;  United  States  v.  Detroit,  etc., 
Lumber  Co.,  200  U.   S.  321,  334,  .'iO   L.   Ed. 
499;    Northern   Pac.   R.    Co.   v.   Slaght,  205 
U.  S.  122,  134,  51  L.  Ed.  738. 

By   an   act   of   congress,   passed  June   3, 


1856,  11  Stat.  21,  c.  44,  certain  land  was 
granted  to  the  state  of  Michigan,  to  aid 
m  the  construction  of  railroads  from  Little 
Bay  de  Noquet  to  Marquette,  and  thence 
to  Ontonagon,  and  from  the  two  last- 
named  places  to  the  Wisconsin  state  line. 
Under  this  act  the  state  of  Michigan  took 
the  fee  of  the  lands  to  be  thereafter  identi- 
fied, subject  to  a  condition  subsequent  that 
if  the  roads  were  not  completed  within 
ten  years  the  lands  unsold  should  revert 
to  the  United  States.  United  States  v 
Loughrey,  172  U.  S.  206,  209,  219,  43  L 
Ed.    420. 

Adverse  possession  under  claim  of  right 
for  the  period  prescribed  by  the  statute  of 
hmitations  of  Utah,  after  the  act  grant- 
mg  land  to  the  Central  Pacific  Company, 
but  before  patent  was  issued  by  the  United 
States,  can  prevail  against  the  latter.  Tol- 
tec Ranch  Co.  v.  Cook,  191  U.  S  532 
537,  48  L.  Ed.  291;  Toltec  Ranch  Co.  v 
Babcock,   191   U.   S.   542,  48   L.   Ed.  294. 

33.  Necessity  for  survey.— United  States 
V.  Montana  Lumber,  etc.,  Co.,  196  U.  S. 
573,  49  L.  Ed.  604;  Leavenworth,  etc.,  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L. 
Ed.  634;  Missouri,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  760,  23  L.  Ed.  645;  Schulen- 
berg V.  Harriman,  21  Wall.  44,  22  L.  Ed. 
551;  United  States  v.  Loughrey,  172  U 
S.  206,  210,  43  L.  Ed.  420;  Missouri,  etc., 
R.  Co.  V.  Kansas  Pac.  R.  Co.,  97  U  S 
491,  24  L  Ed.  1095;  Wood  v.  Railroad  Co., 
104  U.  S.  329,  26  L.  Ed.  772;  Deseret  Salt 
Co.  V.  Tarpey,  142  U.  S.  241,  35  L.  Ed.  999 

34  Definite  location.— Deseret  Salt  Co 
V.  Tarpey,  142  U.  S.  241,  35  L.  Ed.  999; 
United  States  v.  Montana  Lumber  etc 
Co.,  196  U.  S.  573,  49  L.  Ed.  604;  Leaven- 
worth, etc.,  R.  Co.  V.  United  States,  92 
U.  S.  733,  23  L.  Ed.  634;  Missouri,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  760,  23 
L.  Ed.  645;  Schulenberg  v.  Harriman!  21 
Wall  44,  22  L.  Ed.  551;  United  States  v 
Loughrey,  172  U.  S.  206,  210,  43  L.  Ed. 
420;  Missouri,  etc..  R.  Co.  v.  Kansas  Pac 
R.  Co..  97  U.  S.  491.  24  L.  Ed.  1095;  ,Wood 
V.  Railroad  Co.,  104  U.  S.  329,  26  L.  Ed. 
772;  United  States  v.  Northern  Pac  R 
Co.,  193  U.  S.  1,  48  L.  Ed.  593.  'See 
post,  "In  General— Attachment  of  Title  " 
n,    B,    3,    f,    (2),    (d),   aa. 

35.  Missouri,  etc.,  R.  Co.  v.  Kansas  Pac 
R.  Co.,  97  U.  S.  491,  24  L.  Ed.  1095;  Grin- 
nell V.  Railroad  Co..  103  U.  S  739  74''' 
26  L.  Ed.  456;  Van  Wyck  v.  Knevals,  106 
U.  S.  360,  366,  27  L.  Ed.  201;  Northern 
Pac.  R.  Co.  T'.  Sanders,  IfiG  U.  S.  620,  41 
L.  Ed.  1139;  United  States  v.  Burlington 
etc.,   R.   Co.,  98   U.   S.   334,   25   L.   Ed.' 198; 
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termed  one  in  prsescnti ;  that  is  to  say,  it  is  of  that  character  as  to  all  lands 
within  the  terms  of  the  grant  and  not  reserved  from  it  at  the  time  of  the  defi- 
nite location  of  the  route.^"  But  when  the  route  of  the  road  is  definitely  fixed, 
the  sections  granted  become  susceptible  of  identification,  and  the  title  then  at- 
taches as  to  the  date  of  the  grant,'^''  except  as  to  such  sections  as  are  specifically 


Tarpey  v.  Madsen,  178  U.  S.  215,  223,  44 
L.  Hd.  1042;  United  States  v.  Northern 
Pac.  R.  Co.,  193  U.  S.  1,  48  L.  Kd.  593; 
St.  Paul,  etc.,  R.  Co.  v.  Winona,  etc.,  R. 
Co.,  112  U.  S.  720,  28  L.  Ed.  872;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Herring,  110  U. 
S.  27,  28  L.  Ed.  56;  Kansas  Pac.  R.  Co.  v. 
Atchison,  etc.,  R.  Co.,  112  U.  S.  414,  28 
L.  Ed.  794;  Sioux  City,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  117  U.  S.  406,  29 
L.  Ed.  928;  Barney  v.  Winona,  etc.,  R. 
Co.,  117  U.  S.  228,  29  L.  Ed.  858;  Nel- 
son V.  Northern  Pac.  R.  Co.,  188  U.  S. 
108,  47  L.  Ed.  406;  Oregon,  etc.,  R.  Co. 
V.  United  States,  No.  1,  t89  U.  S-  103, 
47  L.  Ed.  726;  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  634,  28  L.  Ed. 
1122;  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  33  L.  Ed.  687; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 

35  L.  Ed.  999;  Sioux  City,  etc..  Land  Co. 
V.  Griffey,  143  U.  S.  32,  38,  36  L-  Ed.  64; 
United  States  v.  Southern  Pac.  R.  Co.,  146 
U.  S  570,  594,  36  L-  Ed.  1091;  Menotti  v. 
Dillon,  167  U.  S.  703,  719,  42  L.  Ed.  333; 
Southern  Pac.  R.  Co.  v.  United  States, 
168  U.  S.  1,  43  L.  Ed.  355;  United  States 
V.  Oregon,  etc.,  R.  Co.,  176  U.  S.  28,  42, 
44    L.    Ed.    358. 

36.  Nature  of  title  prior  to  definite  loca- 
tion.— St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.  Co.,  139  U.  S.  1,  5,  35  L.  Ed.  77; 
Northern  Lumber  Co.  v.  O'Brien,  204  U. 
S.  190,  196,  51  L.  Ed.  438;  Van  Wyck  v. 
Knevals,  106  U.  S.  360,  365,  27  L.  Ed.  201; 
Schulenberg  v.  Harriman,  21  Wall.  44,  60, 
22  L.  Ed  551;  Leavenworth,  etc.,  R.  Co. 
V.  United  States,  92  U.  S.  733,  23  L.  Ed. 
634;  Missouri,  etc.,  R.  Co.  v.  Kansas  Pac. 
R.  Co.,  97  U.  S.  491,  24  L.  Ed.  1095;  Rail- 
road Co.  V.  Baldwin,  103  U.  S.  426,  26 
L.  Ed.  578;  Bardon  v.  Northern  Pac.  R. 
Co.,  145  U.  S.  535,  543,  36  L.  Ed.  806;  Mis- 
souri, etc.,  R.  Co.  V.  Kansas  Pac.  R.  Co., 
97  U.  S.  491,  24  L.  Ed.  1095;  Sioux  City, 
etc.,  Land  Co.  v.  Griffey,  143  U.  S.  32,  38, 

36  L.  Ed.  64;  Southern  Pac.  R.  Co.  v. 
United  States,  168  U.  S.  1,  41,  42  L.  Ed. 
355;  Missouri,  etc.,  R.  Co.  v.  Cook,  163 
U.  S.  491,  497,  41  L.  Ed.  239;  Iowa  R. 
Land  Co.  v.  Blumer,  206  U.  S.  482,  51  L. 
Ed.  1148;  Missouri,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  760,  23  L.  Ed.  645;  Rail- 
road Co.  V.  Fremont  County.  9  Wall.  89, 
19  L.  Ed.  563;  Burlington,  etc.,  R.  Co.  v. 
Mills  County,  154  U.  S.,  appx.,  568,  19  L. 
Ed.    565. 

The  equitable  title  becomes  a  legal  title 
only  upon  the  identification  of  the  granted 
sections.  Deseret  Salt  Co.  v.  Tarpey,  142 
U.  S.  241,  35  L.  Ed.  999;  United  States 
V.  Montana  Lumber,  etc.,  Co.,  196  U.  S. 
573,  49  L.  Ed.  604. 


As  the  grant  was  of  lands  not  sold, 
reserved  or  otherwise  disposed  of  at  the 
time  the  route  of  the  road  was  definitely 
fixed,  it  is  settled  that  the  title  to  any 
particular  lands  would  not  pass  until  the 
line  was  so  located,  because  until  that 
time  it  could  not  be  definitely  ascertained 
what  lands  had  been  otherwise  disposed 
of.  Van  Wyck  v.  Knevals,  106  U.  S.  360, 
27  L.  Ed.  201;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer, 113  U.  S.  629,  28  L.  Ed.  1122;  Sioux 
City,  etc.,  Land  Co.  v.  Griffey,  143  U.  S. 
32,  36  L.  Ed.  64;  New  Orleans  Pac.  R. 
Co.  V.  Parker,  143  U.  S.  42,  57,  36  L. 
Ed.    66. 

37.  Title  attaches  as  of  date  of  grant. — 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
35  L.  Ed.  999;  United  States  v.  Montana 
Lumber,  etc.,  Co.,  196  U.  S.  573,  577,  49  L. 
Ed.  604;  Wisconsin  Cent.  R.  Co.  v.  Price 
Co.,  133  U.  S.  496,  33  L.  Ed.  687;  Bar- 
don V.  Northern  Pac.  R.  Co.,  145  U.  S. 
535,  36  L  Ed.  806;  Uni'.ed  States  v.  South- 
ern Pac.  R.  Co.,  146  U.  S.  570,  36  L.  Ed. 
1091;  Lake  Superior,  etc..  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  371,  39  L-  Ed.  183; 
Grinnell  v.  Railroad  Co.,  103  U.  S.  739,  26- 
L.  Ed.  456;  St.  Paul,  etc.,  R.  Co.  v.  Win- 
ona, etc.,  R.  Co.,  112  U.  S.  720,  28  L.  Ed. 
872;  Wood  v.  Railroad  Co.,  104  U.  S.  329,. 
332,  26  L  Ed.  772;  Railroad  Land  Co. 
■V.  Courtright,  21  Wall.  310,  22  L.  Ed. 
582;  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  61,  42  L.  Ed. 
355;  Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  Ed  634; 
Wright  V.  Roseberry,  121  U.  S.  488,  500, 
30  L.  Ed.  1039;  Iowa  R.  Land  Co.  7-. 
Blumer,  206  U.  S.  482,  491,  51  L.  Ed.  1148; 
United  States  v.  Union  Pac.  R.  Co.,  148 
U.  S.  562,  570,  37  L.  Ed.  560;  St.  Paul, 
etc.,  R.  Co.  V.  Northern  Pac.  R.  Co.,  12^ 
U.  S.  1,  35  L.  Ed.  77;  Sioux  City,  etc.. 
Land  Co.  v.  Griffev,  143  U.  S.  32,  36 
L.  Ed.  64;  Van  Wyck  v.  Knevals,  106  U. 
S.  360.  27  L.  Ed.  201;  St.  Paul,  etc.,  R. 
Co.  V.  Phelps,  137  U.  S.  528,  541,  34  L.  Ed. 
767;  Railroad  Co.  v.  Baldwin,  103  U.  S. 
420,  26  L.  Ed.  578;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491,  24 
L.  Ed.  1095;  Schulenberg  v.  Harriman,  21 
Wall.  44,  60,  22  L.  Ed.  551;  Rutherford  v. 
Greene,  2  Wheat.  196,  4  L.  Ed.  218;  Sioux 
City,  etc.,  Land  Co.  v.  Griffey.  143  U.  S. 
32,  36  L.  Ed.  64;  Curtner  v.  United  State?. 
149  U.  S.  662,  675,  37  L.  Ed.  890;  United 
States  V.  Oregon,  etc.,  R.  Co.,  176  U.  S. 
28.  44  L.  Ed.  358. 

On  May  15,  1856,  congress  passed  an  act 
granting  lands  to  the  state  of  Iowa  to  aid 
in  the  construction  of  certain  railroads. 
The  grant  was  a  grant  in  praesenti,  and  it 
was    held    that    the    title    of    the    railroad 
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reserved,^'^  and  no  parties  can  subsequently  acquire  a  pre-emption  right  to  any 
portion  of  the  lands  covered  by  the  grant.^^'^ 

Terms  Sometimes  Qualified. — The  terms  in  a  present  grant  are  in  some 
cases  qualified  by  other  portions  of  the  granting  act,'**^  but  unless  it  is  so  qual- 
ified, it  is  to  receive  the  construction  set  out  above.^^ 

(bb)  Amended  Grant. — Where  an  amendatory  act  is  passed  which  contains 
no  express  words  of  new  and  additional  grants,  but  which  provides  that  certain 
numbers  in  the  original  grant  shall  be  stricken  out  and  larger  numbers  inserted 
in  lieu  thereof,  thenceforth  the  original  act  is  to  be  read  as  against  the  United 
States  and  all  parties  not  having  acquired  in  the  meantime  paramount  rights, 
as  though  the  substitute  numbers  were  originally  inserted  therein.'* 2  The  title 
to  the  increased  quantity  of  land  must,  with  any  exceptions  mentioned,  there- 
fore, be  deemed  to  have  passed  to  the  grantee  at  the  date  of  the  original  act.*^ 
But  it  is  otherwise  with  a  grant  which  extends  the  time  for  the  completion  of 
the  road,  and  which  authorizes  a  change  in  the  line  of  road  in  consideration  of 
a  relinquishment  of  certain  lands.  Such  an  act  is  not  to  be  considered  as  an 
amendment  to  be  given  an  operation  as  of  the  date  of  the  original.^'* 

Branch  Roads. — It  has  been  held  that  an  amendatory  act  enlarging  the  grant 
made  applied  to  all  the  branches  of  the  main  road ;  that  all  the  reasons  which 
led  to  enlargement  of  the  original  grant  led  to  the  enlargement  of  the  branches. 
It  was  the  intention  of  congress  both  in  the  original  and  the  amendatory  act 
to  place  the  main  road  and  all  its  branches  upon  the  same  footing,  except  when 
it   was  otherwise   especially   stated.'*^ 

bb.  Necessity  for  Present  Grantee. — There  cannot  be  a  grant  unless  there  is 
a  grantee,  and  consequently  there  cannot  be  a  present  grant  unless  there  is  a 
present  grantee ;  hence  in  all  cases  where  a  grant  was  given  a  present  efifect, 
a  state  or  some  other  corporation  having  all  of  the  qualifications  specified  in 
the  act  had  been  designated  as  a  grantee.  In  other  words,  when  an  immediate 
grant  was  intended,  an  immediate  grantee  having  all  the  requisite  qualifications 


was   necessary.*** 

company  to  the  land  attaches  at  the  time 
of  the  tiling  of  the  map  of  definite  loca- 
tion. Sioux  City,  etc.,  Land  Co.  v.  Grif- 
fey,   143    U.    S.    32,    33,    34,    36    L.    Ed.    64. 

38.  Except  as  to  sections  reserved. — ■ 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
35  L.  Ed.  999;  St.  Paul,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  139  U.  S.  1,  35  L.  Ed.  77; 
Northern  Lumber  Co.  v.  O'Brien,  204  U. 
S.    190,    196,    51_  L.    Ed.    43S. 

39.  Pre-emption  rights  not  acquirable. 
— Walden  v.  Knevals,  114  U.  S.  373,  376, 
29  L.  Ed.  167;  Van  Wyck  v.  Knevals,  106 
U.   S.   360,   27    L.    Ed.    201. 

40.  Qualification  of  terms. — As  in  the 
case  of  Rice  i'.  Railroad  Co.,  1  Black  358, 
17    L.    Ed.    147. 

41.  United  States  v.  Southern  Pac.  R. 
Co.,    146    U.    S.    570,    593,    36    L.    Ed.    1091. 

42.  Amended  grants. — Kansas  Pac.  R.  Co. 
V.  Atchison,  etc.,  R.  Co.,  112  U.  S.  414, 
417,  28  L.  Ed.  794;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491,  497, 
24  L  Ed.  1095;  United  States  v.  Burling- 
ton, etc.,  R.  Co.,  98  U.  S.  334,  25  L.  Ed. 
198.  See,  also,  Barney  v.  Winona,  etc.,  R. 
Co.,    117    U    S.    228,   29    L.    Ed.    858. 

43.  Passing  of  title  to  increased  quan- 
tity.— Kansas  Pac.  R.  Co.  v.  Atchison,  etc., 
R.  Co.,  112  U.  S.  414,  417,  28  L.  Ed.  794; 
]\Tissouri,  etc.,  R.  Co.  v.  Kansas  Pac.  R. 
Co.,  97  U.  S.  491,  24  L.  Ed.   1095. 


44.  Extension   of  time— Change    of  line 

of  road.— The  act  of  March  3,  1865,  ex- 
tending the  time  for  the  completion  of  cer- 
tain land-grant  railroads  in  the  state  of 
Minnesota  and  Iowa,  and  for  other  pur- 
poses, and  the  act  of  ]\Iarch  3,  1871,  "au- 
thorizing the  St.  Paul  and  Pacific  Railroad 
Company  to  change  its  lines  in  considera- 
tion of  the  relinquishment  of  certain 
lands,"  are  not  to  be  treated  as  amend- 
ments to  the  St.  Paul  and  Pacific  Land 
grant  act  of  March  3,  1857,  and  are  not 
to  be  given  an  operation  as  of  that  date. 
St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R. 
Co.,  139  U.  S.  1,  13,  15,  35  L.  Ed.  77. 

45.  Branch  roads. — Kansas  Pac.  R.  Co. 
V.  Atchison,  etc.,  R.  Co.,  112  U.  S.  414,  418, 
419,  28  L.  Ed.  794;  United  States  v.  Bur- 
lington, etc.,  R.  Co.,  98  U.  S.  334,  25  L. 
Ed.    19S. 

46.  Necessity  for  present  grantee. — Hall 
V.  Russell.  101  U.  S.  503.  509,  25  L-  Ed. 
829;  Jamestown,  etc.,  R.  Co.  v.  Jones,  177 
U.  S.  125,  130,  44  L.  Ed.  698. 

Thus,  in  Rutherford  v.  Greene,  2  Wheat. 
196,  4  L.  Ed.  218,  the  grantee  was  Major 
General  Greene;  in  Lessicur  v.  Price,  12 
How.  59,  13  L.  Ed.  893,  the  state  of  Mis- 
souri; in  United  States  v.  Arredondo,  6 
Pet.  691,  8  L.  Ed.  547,  Arredondo  &  Son; 
in  Fremont  v.  United  States,  17  How.  542, 
15   L.    Ed.   241,   Alvarado;   in    Schulenberg 
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(d)  Locotion  and  Adoption  of  Line — aa.  In  General — Attachment  of  Title. — 
The  filing  of  a  map  of  general  route  is  not,  as  a  general  rule,  sufficient  to  attach 
the  title  of  the  railroad  company  to  any  specific  lands  within  the  exterior  limits 
of  such  route  on  either  side  of  the  road.^^  In  many  instances  of  land  grants,, 
the  acts  contemplated  a  preliminary  designation  of  the  general  route  by  the 
filing  of  a  map  in  the  department  of  the  interior,  at  which  time  the  lands  were 
withdrawn  from  the  operation  of  the  general  land  laws,  but  the  grants  only  took 
effect  on  a  subsequent  designation  of  the  definite  location  of  the  road>^  So 
it  may  be  said  that  in  most  if  not  in  all  cases  the  line  of  the  road  must  be  defi- 
nitely fixed ;  that  is  to  say,  the  title  does  not  attach  to  any  such  specific  sections 
until  they  are  identified  by  an  accepted  definite  location  of  line  of  road  to  be 
constructed.*^  However,  in  one  case  very  broad  language  was  used  from  which 
it  could  be  very  readily  implied,  that  after  the  general  route  was  fixed,  the  land 
was  withdrawn  for  the  railroad  company.^"  But  this  statement  has  been  lim- 
ited in  subsequent  cases,  wherein  it  is  stated  that:  "This  language  was  too 
broad  if  it  is  construed  to  express  the  thought  that  public  lands,  when  within 
the  exterior  lines  of  a  'general  route,'  are  'appropriated'  from  the  time  the  map 
of  such  route  is  filed,  so  as  to  prevent  them  from  being  granted  by  congress 
to  and  from  being  earned  by  another  railroad  corporation  prior  to  the  filing 
of  a  map  of  definite  location  by  the  company  designating  such  general  route."^^ 


V.  Harriman,  21  Wall.  44,  22  L.  Ed.  551, 
the  state  of  Wisconsin;  in  Leavenworth, 
etc.,  R.  Co.  V.  United  States,  93  U.  S.  733, 
23  L.  Ed.  634,  the  state  of  Kansas;  and, 
without  particularizing  further,  it  may  be 
said  generally  that  in  the  swamp  land 
cases  and  all  the  internal  improvement 
grant  cases,  where  for  the  most  part  the 
question  has  arisen  of  late,  if  a  grant  has 
been  held  to  take  efifect  presently,  the 
state  or  some  corporation,  having  all  the 
qualifications  specified  in  the  act,  has  been 
designated  as  grantee.  Hall  v.  Russell, 
101    U.    S.    503,    509,   25    L.    Ed.   829. 

47.  Location  and  adoption  of  line. — 
Menotti  v.  Dillon,  167  U.  S.  703,  42  L.  Ed. 
333;  United  States  v.  Oregon,  etc.,  R.  Co., 
176  U.  S.  28,  47,  44  L.  Ed.  358;  Northern 
Pac.  R.  Co.  V.  Sanders,  166  U.  S.  620,  41 
L.  Ed.  1139;  Baker  v.  Gee,  1  Wall.  333,  17 
L.  Ed.  563;  Nelson  v.  Northern  Pac.  R. 
Co.,    188    U.    S.    108,    118,   47    L.    Ed.    406. 

48.  Definite  location  required. — Mis- 
souri, etc..  R.  Co.  V.  Cook,  163  U.  S.  491, 
495,  41  L.  Ed.  239,  citing  Kansas  Pac.  R. 
Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L.  Ed. 
1122;  United  States  v.  Southern  Pac.  R. 
Co.,  146  U.  S.  570,  36  L.  Ed.   1091. 

49.  Identification  of  sections  necessary. 
—Menotti  v.  Dillon,  167  U.  S.  703,  42  L. 
Ed.  333;  United  States  v.  Oregon,  etc.,  R. 
Co.,  176  U  S.  28,  47,  44  L.  Ed.  358;  Van 
Wyck  V.  Knevals,  106  U.  S.  360,  27  L.  Ed. 
201;  Kansas  Pac.  R.  Co.  v.  Dunniever,  113 
U.  S.  629,  28  L.  Ed.  1122;  Jamestown,  etc., 
R.  Co.  V.  Jones,  177  U.  S.  125,  44  L.  Ed. 
698;  United  States  v.  Southern  Pac.  R. 
Co.,  146  U.  S.  570,  36  L.  Ed.  1091;  North- 
ern Pac.  R.  Co.  V.  Sanders,  106  U.  S.  620, 
41  L.  Ed.  1139;  Missouri,  etc.,  R.  Co.  v. 
Kansas  Pac.  R.  Co.,  97  U.  S.  491,  24  L. 
Ed  1095;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Herring.  110  U.  S.  27,  28  L.  Ed.  56;  Grin- 
nell  V.  Railroad  Co..  103  U.  S.  739,  26  L. 
Ed.   456;   Southern   Pac.   R.   Co.   v.   United 


States,  168  U.  S.  1,  41,  42  L.  Ed.  355;  Mis- 
souri, etc.,  R.  Co.  V.  Cook,  163  U.  S.  491,. 
496,  41  L.  Ed.  239;  Baker  v.  Gee,  1  Wall- 
333,  17  L.  Ed.  563;  St.  Paul,  etc.,  R.  Co.  v, 
Winona,  etc.,  R.  Co.,  112  U.  S.  720,  28  L- 
Ed.  872;  Leavenworth,  etc.,  R.  Co.  v. 
United  States,  92  U.  S.  733,  741,  23  L.  Ed. 
634;  Missouri,  etc.,  R.  Co.  v.  United  States,. 
92  U.  S.  760,  23  L.  Ed.  645;  Railroad  Co. 
V.  Fremont  County,  9  Wall.  89,  94,  19  L. 
Ed.  563,  followed  in  Burlington,  etc.,  R. 
Co.  V.  Mills  County,  154  U.  S.,  appx.,  568,. 
19  L.  Ed.  565;  Railroad  Co.  v.  Smith,  9 
Wall.  95,  19  L.  Ed.  599;  Schulenberg  v. 
Harriman,  21  Wall.  44,  60,  22  L.  Ed.  551; 
Southern  Pac.  R.  Co.  r.  Bell..  183  U.  S.  675, 
680,  46  L.  Ed.  383;  Groeck  v.  Southern  Pac. 
R.   Co.,   183   U.   S.   690,  46   L.    Ed.   390. 

The  act  of  1866,  making  the  grant,  used 
the  words  "at  the  time  the  line  of  said 
road  is  designated  by  a  plat  thereof  filed 
in  the  office  of  the  commissioner  of  the 
general  land  office."  The  word  "desig- 
nated" in  that  act  meant  no  inore  nor  less^ 
than  the  words  "definitely  located"  mean. 
Southern  Pac.  R.  Co.  v.  United  States,  168 
U.  S.  1,  54,  42  L.  Ed.  355. 

50.  Broad  language  used. — Buttz  z\ 
Northern  Pac.  Railroad,  119  U.  S.  55,  30 
L.    Ed.    330. 

51.  Statement  qualified  in  subsequent 
cases. — Nelson  ?'.  Northern  Pac.  R.  Co. 
188  U.  S.  108,  120,  47  L.  Ed.  406;  United 
States  V.  Oregon,  etc.,  R.  Co.,  176  U.  S. 
28,  44  L.  Ed.  358;  Northern  Pac.  R.  Co. 
V.   Sanders,   166  U.   S.  620.  41   L.   Ed.  1139. 

"But  it  is  evident,  in  view  of  both  prior 
and  subsequent  decisions,  that  this  lan- 
guage is  not  to  be  taken  literally  or  apart 
from  the  other  portions  of  the  opinions  of 
the  eminent  jurist  who  delivered  the  judg- 
ment of  the  court.  If,  upon  the  filing  and 
acceptance  of  the  map  of  general  route, 
the  law  withdrew  the   odd-numbered  sec- 
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All  the  direct  legislative  grants  have  contemplated  the  filing,  in  the  land  offices, 
of  a  map  showing  the  definite  location  of  the  line  of  road,^^  ^n^j  tj-,gy  ^jgQ  ^^^^ 
templated   a   preliminary   designation   of  the   general   route  of  the  road.^^* 

The  actual  construction  of  a  railroad  constitutes  a  sufficiently  definite 
location  of  the  roadway  "to  entitle  it  to  the  benefits  of  the  right  of  way,"  through 
the  public  lands  of  the  United  States,  as  provided  for  by  the  act  of  cono-ress 
of  March  3,_  1875,  even  though  no  profile  map  has  been  filed  with  the  secretary 
of  the  interior.^-* 

bb.  "Definite  Location"  and  "General  Route"  Distinguished — (aa)  In  General. 
— The  distinction  between  the  line  of  definite  location,  and  the  general  route 
is  well  known  and  has  often  been  pointed  out.^^ 

(bb)  Designation  of  "General  Route" — aaa.  When  "General  Route"  Considered 
Fixed. — The  general  route  may  be  considered  as  fixed,  when  its  general  course 
and  direction  are  determined,  after  an  actual  examination  of  the  country  or 
from  a  knowledge  of  it,  and  it  is  designated  by  a  line  on  a  map,  showing  the 
general  features  of  the  adjacent  country  and  the  places  through  or  by  which 
it   will   pass.'^^ 

bbb.  Supervision  of  Land  Department. — The  officers  of  land  department  are 
expected  to  exercise  supervision  over  the  matter  of  designating  the  general 
route,  so  as  to  require  good  faith  on  the  part  of  the  company  and  not  to  accept 
an  arbitrary  and  capricious  selection,  irrespective  of  the  character  of  the  coun- 
try through  which  the  road  is  to  be  constructed.^'' 

ccc.  Effect  of  Fixing  General  Route. — When  the  general  route  of  the  road 
is  thus  fixed  in  good  faith,  and  information  thereof  given  to  the  land  depart- 
ment by  filing  the  map  thereof  with  the  commissioner  of  the  general  land  office, 
or  the  secretary  of  the  interior,  the  law  withdraws  from  sale  or  pre-emption 
the  odd  sections  to  the  extent  of  forty  miles  on  each  side.^^  The  road  acquires. 
only  an  inchoate  right  to  the  odd-numbered  sections  granted  by  congress  and 
attaches  to  no  specific  section. ^^ 

(cc)  "Definitely  Fixed"  Route — aaa.  When  Route  Considered  "Definitely 
Fixed" — (aaa)  In  General. — The  route  must  be  considered  as  "definitely  fixed"' 
when  it  has  ceased  to  be  the  subject  of  change  at  the  volition  of  the  company.*^*^ 
For  many  years  the  ruling  of  the  land  department  was  that  the  line  was  defi- 
nitely fixed  whenever  it  was  surveyed,  staked  out  and  marked  on  the   face  of 

tions,  then  the  previous  holding  in  many  route"   distinguished. — Buttz   v.     Northern 

cases  that  until  definite  location  the  grant  Pac.   Railroad,   119   U.   S.   55,   71,   72,   30   L. 

•was   a   float,   with   no   interest    in    specific  Ed.  330;  United  States  v.  Oregon,  etc.,  R. 

sections    being   acquired    by     the     railroad  Co.,  176  U.  S.  28,  43,  44  L.  Ed.  358;  United 

company,  would  be  meaningless;  and  there  States  v.   Southern   Pac.   R.   Co.,   146  U.   S. 

would   be   some   difficulty   in   congress   ap-  570,   36   L.    Ed.   1091. 

propriating  such  lands  prior  to  definite  lo-  56.     When    "general    route"    considered 

cation.      Indeed,   it    is    manifest    that      the  fixed. — Buttz    v.    Northern     Pac.    Railroad, 

court  did  not  mean  to  announce  any  new  119  U.  S.  55,  30  L.  Ed.  330;   United  States 

doctrine    in    the    Buttz    case."     Nelson    v.  v.  Southern  Pac.  R.  Co.,  146  U.  S    570  599 

Northern  Pac.   R.   Co.,  188   U.   S.   108,   119,  36  L.   Ed.  1091. 

47  L.  Ed.  406.  57.     Supervision    of    land    department. ■ 

52.    Filing    of    map.— United     States     v.  United  St.^fr^  7'    Southern   I'ac  R.  Co.,  146 

Oregon,    etc.,    R.    Co.,   176    U.    S.    28.   44    L.  U.  S.  570.  599.  36  E.   E.d.  1091. 

Ed.  358;  United  States  7'.  Southern  Pac.  R.  58.     Effect    of   fixmg     general      route.— 

Co.,  146  U.   S.   570.  36  L.   Ed.   1091;   Baker  United  States  v.  Southern  Pac.  R.  Co.,  146 

V.  Gee,  1  Wall.  333,  17  L.  Ed.  563.  U.  S.  570.  36  L.  Ed.  1091.     Sec  post.  "With 


53.      Designation    of     general     route. — 


drawal  of  Eand  from  Entry  and  Sale"  II 


Buttz  V.  Northern  Pac.  Railroad.  119  U.  S.  ^'^l'  jl'v,-':  '     *-*i        o  <.^  •    •      , 

55,  30  L.  Ed.  330;  United  States  v.  Oregon,  ^  ?\  .  ';^°^t?    .    r    >T^^7  ^^"*^•  ;  Oj'g'"^' 

etc..   R.   Co.,   176   U.    S.   28,   44   L.    Ed.    358;  ^co     "nifii^;  ?'    fi  ^  li^  ^^^'  ''^'  //r^\ 

United    States    v.    Southern    Pac.    R.    Co.,  jrT.\u\T,^}^J'lf,    o'^^^oA^^^^^'"  '■ 

146  U.  S.   570,  599,   36   L.   Ed.   1091.  V         w'   V      ^J'  ^1'  ^V.'.  \^  H  ^-^-   ^^'^  = 

^.       .    ^     ,  ^       ,•  T  .  ^^^   Wyck  7>.    Knevals,   106   U.    S.   360,   27 

54.  Actual  construction.-Jamestown,  l.  g,,.  ooi ;  Missouri,  etc.,  R.  Co.  v.  Cook, 
etc.,  R.  Co.  V.  Jones,  177  U.  S.  125,  44  L.  163  U.  S.  491,  41  L.  Ed.  239;  Sioux  City 
Ed-  698.  etc..  Land  Co.  v.  GrifTey,  143  U.  S.  32,  39, 

55.  "Definite     location"    and      "general  36  L.  Ed.  64. 
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the  earth.^^  This  unfortunate  uncertainty  and  instability  of  title  continued  for 
many  years,  until  it  was  finally  settled  that  when  the  route  is  adopted,  and  a 
map  designating  it  is  filed  with  the  secretary  of  the  interior,  and  accepted  by 
that  officer,  the  route  is  established.  In  the  language  of  the  law  it  is  "definitely 
fixed,"  and  cannot  be  the  subject  of  further  change  so  as  to  affect  the  grant 
except  by  legislative  consent ;  and  that  no  further  action  is  required  on  the 
part  of  the  company  to  establish  the  route.^^  Until  the  map  designating  the 
route  of  the  road  is  filed  with  the  secretary  of  the  interior,  the  company  is  at 
liberty  to  adopt  such  a  route  as  it  may  deem  best,  after  an  examination  of  the 
ground  has  disclosed  the  advantages  of  dififerent  routes,"-"^  hence,  it  was  finally  and 
correctly  held  that  the  fact  that  a  railroad  company  had  surveyed  and  staked  a 
line  upon  the  ground,  did  not  conclude  it.*^^ 

(bbb)  Sufficiency  of  Acceptance  of  Map. — The  receipt  of  the  map  of  the  defi- 
nite location  of  the  line,  in  the  land  office,  without  objection  being  considered,  is 
equivalent  to  an  acceptance  of  the  map.^^ 

(ccc)  Proof  of  Time  of  Attachment  of  Title. — Of  course,  the  first  line  of  cases 
left  such  date  one  to  be  determined  by  oral  testimony  ;^6  however,  the  ruling  under 
the  later  line  of  cases  eliminated  all  oral  testimony,  and  established  a  date  at 


61.  Prior  rule. — United  States  v.  Winona, 
etc.,  R.  Co.,  165  U.  S.  463,  41  L.  Ed.  789; 
Tarpey  v.  Madsen,  178  U.  S.  215,  44  L.  Ed. 
1042. 

62.  Subseauent  rule. — Tarpey  v.  Mad- 
sen,  178  U.  S.  215,  222,  44  L.  Ed.  1042; 
Walden  v.  Knevals,  114  U.  S.  373,  374,  29 
L.  Ed.  167;  Van  Wych  v.  Knevals,  106  U. 
S.  360,  27  L.  Ed.  201;  Kansas  Pac.  R.  Co. 
V.  Dunmeyer,  113  U.  S.  629,  28  L.  Ed.  1122; 
Missouri,  etc.,  R.  Co.  v.  Cook,  163  U.  S. 
491,  41  L.  Ed.  239;  Sioux  City,  etc.,  Land 
Co.  V.  Griffey,  143  U.  S.  32,  39,  36  L.  Ed. 
64;  Grinnell  v.  Railroad  Co.,  103  U.  S. 
739,  26  L.  Ed.  456;  Northern  Pac.  R.  Co. 
V.  De  Lacey,  174  U.  S.  622,  626,  43  L.  Ed. 
1111;  United  States  v.  Missouri,  etc.,  R. 
Co.,  141  U.  S.  358,  375,  35  L.  Ed.  766; 
United  States  v.  Northern  Pac.  R.  Co.,  193 
U.  S.  1,  48  L.  Ed.  593;  Hamblin  v.  Western 
Land  Co.,  147  U.  S.  531,  535,  37  L.  Ed. 
267. 

In  a  grant  where  no  provision  was  made 
for  any  preliminary  surveys  and  maps,  and 
the  only  map  provided  for  was  a  map  of 
"its  line  designating  the  route  thereof,"  it 
was  held  that  by  the  filing  of  the  map  of 
the  line  surveyed  the  route  was  definitely 
fixed,-  within  the  intent  and  meaning  of 
the  act,  and  while  the  principal  object  in 
filing  the  map  was  to  secure  the  with- 
drawal of  the  lands  granted,  it  also 
operated,  and  could  not  otherwise  than 
operate,  to  definitely  locate  the  line  and 
limits  of  the  right  of  way.  Missouri,  etc., 
R.  Co.  V.  Cook,  163  U.  S-  491,  496,  41  L- 
Ed.  239. 

"The  filing  a  map  of  definite  location 
from  the  Colorado  River  through  San 
Buenaventura  to  San  Francisco,  un- 
der a  claim  of  right  to  construct  a 
road  the  entire  distance,  is  good  as 
a  map  of  definite  location  from  the 
Colorado  River  to  San  Buenaventura,  the 
latter  point  being  the  limit  of  the  grant." 
United  States  v.  Southern  Pac.  R.  Co.,  146 
U.    S.   570,    597,   36   L.    Ed.    1091. 

la    Southern     Pac.     R.     Co.     v.     United 


States,  168  U.  S.  1,  61,  42  L.  Ed.  355,  it 
was  held  that  the  maps  there  filed  were 
sufficient  as  maps  of  definite  location,  to 
identify   the   land. 

63.  Effect  of  filing  map. — Walden  v. 
Knevals,  114  U.  S.  373,  29  L.  Ed.  167;  Van 
Wyck  V.  Knevals,  106  U.  S.  360,  27  L.  Ed. 
201;  Sioux  City,  etc.,  Land  Co.  v.  Griffey, 
143  U.  S.  32,  39,  36  L.  Ed.  64;  Kansas  Pac. 
R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L. 
Ed.  1122;  Missouri,  etc.,  R.  Co.  v.  Cook, 
163  U.  S.  491,  41  L.  Ed.  239. 

Under  the  act  of  congress  of  June  10, 
1852,  giving  to  the  state  of  Missouri  cer- 
tain lands  for  railroad  purposes,  and  the 
act  of  that  state  of  September  20,  1852, 
accepting  them  and  making  provision  in 
regard  to  them,  the  location  of  the  lands 
was  not  fixed  within  the  meaning  of  those 
acts  by  the  mere  location  of  the  road;  nor 
was  it  fixed  until  the  railroad  company 
caused  a  map  of  the  road  to  be  recorded 
in  the  office  for  recording  deeds  in  the 
county  where  the  land  was  situated;  this 
sort  of  location  being  the  kind  required  by 
the  last  act.  Baker  v.  Gee,  1  Wall.  333,  17 
L.    Ed.    563. 

64.  Effect  of  surveying  and  staking  line. 
— Sioux  City,  etc.,  Land  Co.  v.  Griffey,  143 
U.  S.  32,  36  L.  Ed.  64. 

65.  Sufficiency  of  acceptance  of  map. — 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  28  L.  Ed.  1122;  Walden  v.  Knevals, 
114   U.    S.   373,   375,   29    L.    Ed.    167. 

66.  Proof  of  time  of  attachment  of  title. 
—Tarpey  v.  Madsen,  178  U.  S.  215,  44  L. 
Ed.   1042. 

As  to  each  individual  odd-numbered  tract 
within  the  place  limits  of  the  grant,  the 
question  of  title  was  determined  by  evi- 
dence of  the  time  of  surveying,  staking  and 
marking  on  the  face  of  the  earth  the  line 
of  the  railroad,  and  corresponding  evi- 
dence of  occupancy  by  an  individual  with 
a  view  to  entry  under  the  general  land 
Laws.  Tarpey  v.  Madsen,  178  U.  S.  215, 
44  L.   Ed.   1042. 
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which,  by  record,  the  title  of  the  railroad  company  could  be  considered  as  defi- 
nitely ascertained.^" 

bbb.  Purpose  of  Filing  Map  of  Definite  Location. — The  purpose  of  filing  a  map 
of  definite  location  is  to  enable  the  land  department  to  designate  the  lands  passing 
under  the  grant;  and  when  a  map  of  such  a  line  is  filed,  full  information  is  given, 
and,  so  far  as  that  line  may  legally  extend,  the  law  perfects  the  title.  It  surely 
cannot  be  that  a  company  must  determine  at  its  peril  the  extent  to  which  its  grant 
may  go,  or  that  a  mistake  in  such  determination  works  a  forfeiture  of  all  its 
rights  to  lands.^^ 

cc.  Route  to  Be  Direct  and  Practicable. — When  the  termini  of  a  railroad  are 
mentioned,  for  whose  construction  a  grant  is  made,  the  extent  of  which  is  de- 
pendent upon  the  distance  between  those  points,  the  road  should  be  constructed 
upon  the  most  direct  and  practicable  line.  No  unnecessary  deviation  from  such 
line  would  be  deemed  within  the  contemplation  of  the  grantor,  and  would  be  re- 
jected as  not  in  accordance  with  the  grant.*"^ 

dd.  Deznation  of  Road  from  Route  Laid  Down. — The  deviation  of  the  road 
from  the  route  laid  down,  without  the  consent  of  congress,  so  as  to  take  the 
road  beyond  the  lands  granted,  might  raise  the  question  whether  the  grant  was 
not  abandoned.'^ ^  Such  a  deviation  within  the  limits  of  the  granted  lands  in  no 
way  infringes  upon  any  pre-emption  rights  therein,"^  and  the  claimant  of  a 
pre-emption  right  is  not  in  position  to  complain  of  it,  if  the  lands  in  controversy 
are  within  the  required  limits,  whether  they  be  measured  from  one  line  or  the 
other  .'^2 

(e)  Survey,  Selection  and  Approval — aa.  Necessity  for  Survey. — The  odd- 
numbered  sections  granted  to  a  road  must  be  identified  by  a  government  sur- 
vey before  the  title  of  the  road  attaches."^^  However  a  railroad  company  has 
such  an  interest  in  the  unsurveyed  sections  as  will  enable  it  to  maintain  a  suit 
where  the  government  has  refused  to  do  so,  to  enjoin  a  trespasser  from  cutting 
timber   on   sections   which   will    fall    within   the   survey    when   made.'^'* 

bb.  By  Whom  Made. — The  survey  of  the  land  is  reserved  to  the  government; 
in  other  words  the  identification  of  the  sections — whether  odd  or  even — is  re- 
served.'^^ 


67.  Tarpey  v.  Madsen,  178  U.  S.  215,  223, 
44    L.    Ed.    1042. 

68.  Purpose  of  filing  map  of  definite  lo- 
cation.— United  States  v.  Southern  Pac. 
R.   Co..   146  U.    S.    570,   597,  36   L.    Ed.   1091. 

69.  Route  to  be  direct  and  practicable. 
— United  States  v.  Northern  Pac.  R.  Co., 
152  U.  S.  284,  292,  38  L.  Ed.  443;  St.  Paul, 
etc.,  R.  Co.  V.  Northern  Pac.  R.  Co.,  139 
U.  S.   1,  13.  35  L.   Ed.  77. 

70.  Deviation  of  road  from  route  laid 
•down. — Van  Wyck  v.  Knevals,  106  U.  S. 
360,    369,    27    L.    Ed.    201. 

71.  Does  not  infringe  pre-emption  rights. 
— Van  Wyck  v.  Knevals,  106  U.  S.  360, 
369,   27   L.    Ed.    201. 

72.  Van  Wyck  v.  Knevals,  106  U.  S. 
360,   369,  27   L.    Ed.  201. 

73.  Necessity  for  survey. — See  ante, 
"OriRinal  Grant,"  II,  B,  3,  f,  (2),  (c),  aa, 
(aa). 

74.  Right  to  maintain  action  prior  to 
survey. — In  Northern  Pacific  R.  Co.  v. 
Hussey,  61  Fed.  Rep.  231,  relief  was 
granted  by  injunction  against  a  tres- 
passer upon  unsurveyed  land  at  the  suit 
of  the  railway  company,  its  contingent  in- 
terest being  held  sufficient  for  that  pur- 
pose. The  paramount  control  and  prop- 
erty in  the  United  States  was  not  in  ques- 

10  U  S  Enc— 11 


tion.     United  States  v.   Montana  Lumber, 
etc..  Co..  196  U.  S.  573,  578,  49  L.  Ed.  604. 

75.  By  whom  made — United  States  v. 
Montana  Lumber,  etc.,  Co.,  196  U.  S.  573, 
577,  49  L.  Ed.  604;  Northern  Pac.  R.  Co. 
V.  Traill  County,  115  U.  S.  600,  29  L.  Ed.' 
477;  Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  734,  23  L.  Ed.  634; 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532, 
540,  48  L.  Ed.  291;  Toltec  Ranch  Co.  v. 
Babcock,  191  U.  S.  542,  48  L.  Ed.  294. 

"A  contrary  conclusion  would  impair  the 
government's  right  of  survey  and  force  it 
into  controversies  over  surveys  made  by 
the  railroad  or  its  grantees.  It  would  en- 
able the  railroad  company  or  its  grantees 
to  despoil  the  lands  of  their  timber  and 
leave  them  denuded,  and  maybe  worthless 
to  the  government.  Indeed  it  would  re- 
verse the  statutory  grant  of  powers  and 
transfer  the  location  of  the  sections  from 
the  government  to  the  railroad  company. 
The  extent  and  the  effect  of  the  power  of 
the  government  to  make  its  own  surveys 
is  expressed  and  illustrated  in  the  follow- 
ing cases:  Maguire  r'.  Tyler.  8  Wall.  6.'>0. 
19  L.  Ed.  320;  Cragin  v.  Powell,  128  U. 
S.  691,  32  L.  Ed.  566;  United  States  v.  Mc- 
Laughlin, 127  U.  S.  428.  32  L.  Ed.  213; 
Blake  v.  Doherty,  5  Wheat.  358,  5  L.  Ed. 


162 


PUBLIC  LANDS. 


cc.  Selection — (aa)  hi  General. — It  has  been  held  that  the  title  to  land 
within  the  place  limits  of  the  grant  passed  on  the  completion  of  the  road,  with- 
out any  selection  or  approval  thereof  by  the  secretary  of  the  interior,  unless  the 
lands  were  within  the  excepted  class.'^^ 

(bb)  Right  of  Selection  as  to  Location  of  Sections. — In  all  grants  which  are 
to  be  satisfied  out  of  sections  along  a  line  of  a  road,  it  is  necessarily  implied,  in 
the  absence  of  specific  designation  otherwise,  that  the  land  is  to  be  taken  from 
the  nearest  undisposed  sections  of  the  character  mentioned.  Such  grants  give 
no  license  to  the  grantees  to  roam  over  the  whole  public  domain  lying  on  either 
side  of  the  road,  in  search  of  land  desired.  The  grants  must  be  satisfied  out  of 
the  first  land  found  which  meets  the  conditions  named.'^"  In  some  grants  there 
is  no  restriction  upon  the  state  or  company  as  to  the  sections  to  be  selected,  ex- 
cept as  to  the  number  to  be  selected  and  as  to  location  of  the  sections  along  the 
line  of  road.'^^ 

dd.  Costs  of  Surrey,  Selection  and  Approval. — In  most,  if  not  in  all,  of  the 
grants  to  railroad  companies,  it  is  provided  that  the  cost  of  surveying,  select- 
ing and  conveying  must  be  paid  by  the  company,  and  that  no  conveyance  should 
be  made  of  the  lands  until  such  cost  be  paid."^^     But  the  fact  that  the  granting 


105:  Central  Pac.  R.  Co.  v.  Nevada,  162  U. 
S.  512,  54  L.  Ed.  1057;  United  States  v. 
Hanson,  16  Pet.  196, '10  L.  Ed.  935;  Les 
Bois  V.  Bramell,  4  How.  449,  11  L.  Ed. 
1051;  Mackay  v.  Dillon,  4  How.  421,  11  L. 
Ed.  1038;  Glenn  v.  United  States,  13  How. 
250,  14  L.  Ed.  133;  Smith  v.  United  States, 
10  Pet.  326,  9  L.  Ed.  442."  United  States 
V.  Montana  Lumber,  etc.,  Co.,  19G  U.  S. 
573,   578,   49   L.    Ed.   604. 

76.  Selection. — Howard  v.  Perrin,  200 
U.  S.  71,  50  L.  Ed.  374. 

77.  Right  of  selection  as  to  location  of 
sections. — Wood  v.  Railroad  Co.,  104  U. 
S.   329,  331,  26  L.  Ed.   772. 

The  land  department,  in  executing  the 
act,  was  not  authorized  to  enlarge  the 
quantity  of  lands  on  either  side  of  the 
road  to  make  up  a  deficiency  on  the  other. 
But,  at  the  suit  of  the  United  States,  pat- 
ents embracine  any  alleged  excess  on  one 
side  cannot  be  adjudged  invalid  as  to  any 
lands  which  are  not  identified,  so  as  to 
be  separated  from  the  remainder;  nor  can 
any  decree  be  rendered  against  the  com- 
pany for  their  value.  United  States  v. 
Burlington,  etc.,  R.  Co.,  98  U.  S.  334,  25 
L.  Ed.  198.  See  post,  "Amount  of  Land 
and  Location."  IL  B,  3,  f,  (2),  (j),  bb; 
"Indcmnitv  Lands,"  11,  B,  3,  f,  (2),  (m)- 

78.  Grants  containing  no  restriction. — 
On  the  15th  of  May,  1856,  congress  passed 
an  act  entitled  "An  act  making  a  grant  of 
lands  to  the  state  of  Iowa,  in  alternate  sec- 
tions, to  aid  in  the  construction  of  cer- 
tain railroads  in  said  state"  (11  Stat,  at 
Large.  9).  That  act  granted  to  the  state 
for  the  ouroose  of  aiding  in  the  construc- 
tion of  a  railroad  between  certain  speci- 
fied places,  alternate  sections  of  land, 
designated  by  odd  numbers,  for  six  sec- 
tions in  width  on  each  side  of  the  road,  to 
be  selected  within  fifteen  miles  therefrom. 
And  the  act  declared  that  the  lands  thus 
granted  should  be  exclusively  applied  to 
the  construction  of  the  road,  and  be  sub- 
ject to  the  disposal   of  the   legislature   for 


that  Duroose  and  no  other,  and  only  in 
the  manner  following,  that  is  to  say,  a 
quantity  of  land  not  exceeding  one  hun- 
dred and  twenty  sections,  and  included 
within  a  continuous  length  of  twenty  miles 
of  the  road,  might  be  sold;  and  when  the 
governor  of  the  state  should  certify  to 
the  secretary  of  the  interior  that  any  con- 
tinuous twenty  miles  of  the  road  were 
completed,  then  another  like  quantity  of 
the  land  eranted  might  be  sold,  and  so 
from  time  to  time  until  the  road  was  com- 
pleted. It  was  held,  that  there  was  no 
restriction  upon  the  state  as  to  the  place 
where  the  one  hundred  and  twenty  sec- 
tions should  be  selected  along  the  line  of 
the  road,  except  that  they  should  be  in- 
cluded within  a  continuous  length  of 
twenty  miles  on  each  side;  and  that  they 
might  be  selected  from  lands  adjoining  the 
eastern  end  of  the  road  or  the  western 
end,  or  along  the  central  portion.  Rail- 
road Land  Co.  V.  Courtright,  21  Wall. 
310,   22    L.    Ed.    582. 

79.  Costs  of  survey,  selection  and  ap- 
proval.— United  States  v.  Montana  Lum- 
ber, etc.,  Co.,  196  U.  S.  573,  577,  49  L.  Ed. 
604;  Northern  Pac.  R.  Co.  v.  Traill 
County,  115  U.  S.  600,  29  L.  Ed.  477.  See, 
also.  New  Orleans  Pac.  R.  Co.  v.  United 
States,  124  U.  S.   124,  31  L.  Ed.  383. 

The  proviso  in  the  21st  section  of  the 
act  of  July  4th,  1864,  amendatory  of  the 
act  of  July  1st,  1862,  to  aid  the  Kansas 
Pacific  Railway  in  the  construction  of  its 
road,  reouirine  the  prepayment  of  th-e 
cost  of  surveying,  selecting,  and  convey- 
ing the  lands,  requires  the  prepa.vment  as 
to  lands  granted  by  the  original  act,  as 
well  as  to  those  granted  by  the  amenda- 
tory one.  Railway  Co.  v.  Prescott,  16 
Wall.   603,   21    L.    Ed.   373. 

The  payment  of  the  costs  of  surveying 
the  land  is  a  condition  precedent  to  the 
right  to  receive  the  title  from  the  govern- 
ment, until  this  is  done,  the  equitable  title 
of    the    company    is    incomplete    for    there 
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act  contains  no  provision  as  to  the  payment  of  the  costs  does  not  amount  to 
an  exemption  from  the  payment  thereof.^"  The  government  can  enforce  the 
payment  of  the  costs  of  surveying  and  can  withhold  the  patents  until  they  are 
paid,  and  this,  it  is  said,  gives  the  government  a  lien  for  said  costs. ^i  The  pat- 
ent to  such  sections  will  not  issue,  nor  can  there  be  a  sale  thereof  by  state  au- 
thority for  taxes,  until  such  costs  are  paid.s2"  The  operative  words  of  transfer 
in  a  grant  is  not  impaired  by  this  condition,s3  nor  does  the  imposition  of  such 
condition  invalidate  conveyance  by  mortgage  or  sale  by  the  company  made  with 
the  consent,  express  or  implied,  of  the  government. ^-^  However,  a  grantee  of 
the  company  has  no  such  title  to  the  land  as  a  vendee  in  a  contract  for  the  sale 
thereof  can  be  compelled  to  accept,  where  such  costs  have  not  been  paid.^'^ 

The  object  in  withholding  the  title  until  the  costs  are  paid  is  to  preserve  to 
the  government  such  control  over  the  sections  granted  as  will  enable  it  to  com- 
pel the  payment  of  the  costs.^^ 

(f)  Withdrawal  of  Land  from  Entry  and  Sale — ^^aa.  In  General. — The  cases 
recognize  the  power  of  the  land  department  to  withdraw  from  sale  and  entry 
.  lands  to  satisfy  railroad  grants. ^^ 

bb.  Hozu  Effected  and  Time  Making. — When  the  road  is  definitely  fixed, ^^ 
the  right  of  the  company  to  the  sections  specifically  named  becomes  ipso  facto 
fixed  and  absolute. ^^     In  order  that  the  lands  may  be  withdrawn  from  sale  and 


remains  a  payment  to  be  made  to  perfect 
it.  New  Orleans  Pac.  R.  Co.  v.  United 
States,  124  U.  S.  124,  131,  31  L.  Ed.  383. 

The  terms  of  the  provisions  of  the  act 
of  1876  are  intended  to  apply  to  the  ex- 
isting grants  and  not  exclusively  to  fu- 
ture grants  and  to  the  cost  of  surveys  to 
be  made  thereafter.  It  is  manifestly 
general  legislation,  applying,  as  to  the 
past,  to  all  land  theretofore  granted  to 
any  railroad  company  by  the  United 
States,  and  to  the  cost  of  surveying  such 
land,  whether  that  cost  had  been  pre- 
viously incurred  or  expended,  or  was  to 
be  incurred  or  expended  in  the  future.  New 
Orleans  Pac.  R.  Co.  v.  United  States,  124 
U.  S.  124,  129,  31  L.  Ed.  383. 

Costs  of  conveying. — It  is  not  ckar 
what  is  meant  by  the  costs  of  conveying 
government  land  to  a  railroad,  as  the  con- 
veyance is  by  patent  and  there  is  no 
known  statute  authorizing  a  charge  of  a 
fee  for  the  issuance  thereof.  Hunnewell 
V.  Cass  County,  22  Wall.  464,  22  L.  Ed. 
752. 

Costs  of  selecting. — It  is  also  very  diffi- 
cult to  imagine  what  costs  the  govern- 
ment incurs  in  the  selection  of  the  lands, 
which  is  to  be  paid  by  the  company,  into 
the  treasury  of  the  United  States.  Hunne- 
well V.  Cass  County,  22  Wall.  464,  22  L. 
Ed.  752.  In  this  case  it  was  contended 
that  the  statutory  fees  to  be  paid  to  the 
register  and  receiver  for  final  locations 
were  the  ones  referred  to  in  the  statutes. 
The  court  say:  "It  is  unsafe  to  say  that 
they   are   not   the  costs   referred   to." 

80.  Exemption. — New  Orleans  Pac.  R. 
Co.  V.  United  States,  124  U.  S.  124,  31  L. 
Ed.  383. 

81.  Government  lien  for  costs. — Ankeny 
V.  Clark,  148  U.  S.  345,  37  L.  Ed.  475; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
35  L.  Ed.  999;  Toltec  Ranch  Co.  v.  Cook, 
191  U.  S.  532,  48  L.  Ed.  291;  Toltec  Ranch 


Co.   V.   Babcock,   191   U.   S.   542,  48   L.   Ed. 
294. 

82.  Operation  and  effect.— Deseret  Sa 
Co.  V.  Tarpey,  142  U.  S.  241,  35  L.  Ed. 
999;  New  Orleans  Pac.  R.  Co.  v.  United 
States,  124  U.  S.  124,  31  L.  Ed.  383;  North- 
ern Pac.  R.  Co.  V.  Traill  County,  115  U. 
S.  600,  29  L.  Ed.  477;  Railway  Co.  v.  Mc- 
Shane,  22  Wall.  444,  22  L.  Ed.  747;  Rail- 
way Co.  V.  Prescott,  16  Wall.  603,  21  E. 
Ed.  373.  See,  generally,  the  title  TAXA- 
TION. 

83.  Deseret  Salt  Co.  v.  Tarpey,  142  U. 
S.   241,  35   L.   Ed.   999. 

84.  Deseret  Salt  Co.  v.  Tarpey,  142  U. 
S.  241,  35  L.   Ed.  999. 

85.  Ankeny  v.  Clark,  148  U.  S.  345,  37 
L.    Ed.   475. 

86.  The  object.— Ankeny  v.  Clark,  148 
U.  S.  345,  37  L.  Ed.  475;  Deseret  Salt  Co. 
V.  Tarpey,  143  U.  S.  241,  35  L.  Ed.  999. 

87.  Withdrawal  of  land  from  entry  and 
sale. — Hamblin  r.  Western  Land  Co.,  147 
U.  S.  531,  37  E.  Ed.  267;  Hewitt  v.  Schultz, 
180  U.   S.   139,   159,   45   L.   Ed.  463. 

88.  See  ante,  "Definitely  Fixed  Route," 
II,  B,  3,  f,  (2),  (d),  bb,   (cc). 

89.  Cedar  Rapids,  etc.,  R.  Co.  v.  Herring, 
110  U.  S.  27,  28  L.  Ed.  56;  Ryan  v.  Rail- 
road Co.,  99  U.  S.  382,  25  L.  Ed.  305;  Lake 
Superior,  etc..  Iron  Co.  v.  Cunningham,  155 
U.  S.  354,  371,  39  L.  Ed.  183;  St.  Paul,  etc., 
R.  V.  Northern  Pac  R.  Co.,  139  U.  S.  1,  17, 
35   L.   Ed.  77. 

With  exclusive  reference  to  the  odd- 
numbered  sections  specifically  granted,  it 
is  held  that  the  adoption  by  the  company 
of  a  surveyed  line  of  the  route  of  its  road, 
and  the  filing  of  the  map  of  the  same  with 
the  secretary  of  the  interior,  cuts  oflf  the 
right  of  entry  of  these  odd  sections  by 
any  one  else,  whether  there  is  a  procla- 
mation or  order  withdrawing  them  or  not. 
Van  Wych  v.  Knevals,  106  U.  S.  360  27 
L.  Ed.   201;   Cedar  Rapids,  etc.,  R.  Co.  v. 
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settlement  before  the  filing  of  the  map  of  definite  location,  it  must  clearly  ap- 
pear that  such  was  the  intention  of  congress  ;^°  however,  it  may  be  and  some- 
times is  provided  that  as  soon  as  the  general  route  of  the  road  is  fixed,  the  odd- 
numbered  sections  along  the  line  within  the  place  limit  may  be  withdrawn. ^^ 

cc.  Certainty  and  Dcfinitciicss  of  Order. — An  order  of  the  land  oftice  which 
directs  that  the  local  land  office  suspend  from  pre-emption,  settlement  and  sale 
a  "body  of  land  about  20  miles  in  width"  is  not  so  uncertain  and  indefinite  as 
to  be  of  no  legal  effect  as  to  lands  which  are  coterminous  and  within  10  miles 
of  the  line  of  the  general  route  of  the  railroad  for  the  benefit  of  which  the  or- 
der was  made,  as  such  route  is  defined  on  a  map  or  diagram  to  which  the  order 
refers. ^2 

dd.  Notice  of  Withdrawal. — Although  the  act  does  not  require  the  officers  of 
the  land  department  to  give  notice  to  the  local  land  officers  of  the  withdrawal  of 
the  odd  sections  from  sale  or  pre-emption,  it  has  been  the  practice  of  the  de- 
partment in  such  cases  to  formally  withdraw  them.  It  is  the  exercise  of  a  wise 
precaution  and  often  prevents  settlements  and  expenditures  connected  with 
them  which  would  afterwards  prove  to  be  useless.^^ 

ee.  Effect  of  Withdrawal. — A  withdrawal  passes  no  title,^^  but  instead  these 
lands  remain  public  lands  under  full  control  of  congress  to  be  disposed  by 
congress  as  it  may  see  fit  at  any  time  before  they  become  the  property  of  the 


Herring,  110  U.  S.  27,  28  L-  Ed.  56;  St. 
Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co., 
139    U.    S.    1,   17,   35    L.    Ed.    77. 

When  the  general  route  of  the  road  pro- 
vided for  in  §  6  of  the  act  of  July  2,  1864, 
was  fixed,  and  information  thereof  was 
given  to  the  land  department  by  the  filing 
of  a  map  thereof  with  the  secretary  of 
the  interior,  the  statute  withdrew  from 
sale  or  pre-emption  the  odd  sections  to 
the  extent  of  forty  miles  on  each  side 
thereof;  however,  by  way  of  precaution- 
ary notice  to  the  public,  an  executive  with- 
drawal was  a  wise  exercise  of  authority. 
Buttz  V.  Northern  Pac.  R.  Co.,  119  U.  S. 
55,   30   L.    Ed.   3.30. 

90.  Withdrawal  prior  to  filing  of  map. 
— See  St.  Paul,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  139  U.  S.  1,  35  L.  Ed.  77. 

No  right  of  selection  in  any  lands  ac- 
crues until  the  entire  line  of  the  road  to 
be  built  has  been  established  by  the  com- 
pany, and  filed  in  the  general  land  office 
at  Washington,  and  until  then  no  duty 
devolves  on  the  secretary  to  withdraw  or 
withhold  the  land  from  sale  or  pre-emp- 
tion. Cedar  Rapids,  etc.,  R.  Co.  v.  Her- 
ring, 110  U.  S.  27,  28  L.  Ed.  56. 

Until  the  new  line  is  established,  the 
sections  not  included  within  the  six  mile 
limit  are  open  for  sale  and  pre-emption. 
Cedar  Rapids,  etc.,  R.  Co.  v.  Herring,  110 
U.   S.  27,  40,  41,  28   L.   Ed.   56. 

There  was  no  obligation  upon  the  gov- 
ernment to  withdraw  the  lands  from  sale 
until  the  company  filed  a  map  definitely 
showing  the  entire  line  of  its  road  in  the 
general  land  office,  and  until  then  pur- 
chasers from  officers  who  had  power  to 
sell  acquired  a  valid  title.  Cedar  Rapids, 
etc..  R.  Co.  V.  Herring,  110  U.  S.  27,  41,  28 
L.    Ed.    56. 

The  Northern  Pacific  Railroad  Com- 
pany could  not  acquire  a  vested  interest 
in    particular    lands,    under   act    of   July   2, 


1864,  granting  public  lands  to  aid  in  its 
construction,  within  or  without  place 
limits,  merely  by  filing  a  map  of  general 
route  and  having  the  same  approved  by 
the  secretary  of  the  interior,  although 
upon  the  definite  location  of  its  line  of 
road  and  the  filing  and  acceptance  of  a 
map  thereof  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  the  lands 
within  primary  or  place  limits,  not  there- 
tofore reserved,  sold,  granted  or  other- 
wise disposed  of  and  free  from  pre-emp- 
tion or  other  claims  or  rights,  become 
segregated  from  the  public  domain,  and 
no  rights  in  such  place  lands  will  attach 
in  favor  of  any  settler  or  occupant,  after 
definite  location.  Sjoli  v.  Dreschel,  199 
U.  S.  564,  50  L.   Ed.  311. 

Under  the  grant  to  the  Northern  Pacific 
Railroad  Company  by  act  of  congress  of 
July  2,  1864,  no  lands  were  taken  out  of 
the  power  of  disposition  of  congress  un- 
til the  line  of  road  was  definitely  located 
by  maps  duly  filed  as  required  in  said  act; 
and  a  map  filed  by  one  Perham,  then 
president  of  said  railroad  company,  acting 
without  authority  from  the  company,  has 
been  held  by  the  court  as  not  sufficient  to 
operate  as  a  reservation,  even  though  it 
may  perhaps  be  valid  as  a  map  of  general 
route.  United  States  v.  Northern  Pac.  R. 
Co.,   193  U.   S.   1,   6,  48   L.   Ed.   593. 

91.  Specific  provision  for  withdrawal. — 
See  -St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.   Co.,   130  U.   S.   1,  35  L.  Ed.  77. 

92.  Certainty  and  definiteness  of  order. 
— Northern  Lumber  Co.  z'.  O'Brien,  204 
U.   S.    190,   51    L.    Ed.   438. 

93.  Notice  of  withdrawal. — St.  Paul,  etc., 
R.  Co.  V.  Northern  Pac.  R.  Co.,  139  U.  S. 
1,  18,  35  L.  Ed.  77:  Buttz  t-.  Northern  Pac. 
R.  Co.,  119  U.  S.  55.  72,  30  L.  Ed.  330. 

94.  Effect  of  withdrawal. — Menotti  v. 
Dillon,    167    U.    S.   703,   42    L-    Ed.    333. 
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company  under  an  accepted  definite  location  of  its  road.^"*  The  withdrawal  pre- 
vents the  acquisition,  under  the  general  land  laws,  of  any  right  or  interest  in 
the  lands  so  withdrawn,  by  one  having  no  interest  in  the  withdrawal.^*'  Al- 
though after  a  withdrawal  of  the  lands,  no  interest  in  them  can  be  acquired  as 
against  the  rights  of  the  company,  except  by  special  legislative  declaration,^'^ 
wdiere  the  land  is  subsequently  found  not  to  be  included  within  the  railroad 
grant,  no  rights  can  be  acquired  therein  until  after  the  land  has  been  restored 
to  the  public  domain. ^^ 

ff.  Bjfect  of  Neglect  of  Land  Officers  to  Perform  Duty. — When  it  has  be- 
come the  duty  of  the  secretary  to  withdraw  the  lands  granted  from  market,  if  he 
should  neglect  this  duty,  the  neglect  would  not  impair  the  rights  of  the  company, 
however  prejudicial  it  might  prove  to  others.  Its  rights  are  not  made  dependent 
upon  the  issue  of  the  secretary's  order,  or  upon  notice  of  the  withdrawal  being 
given  to  the  local  land  officers. ^^ 

(g)  Certification  and  Patent — aa.  In  General. — Where  the  land  granted  to 
the  state  has  been  certified  to  the  state  by  the  commissioner  of  the  general  land 
office  and  the  secretary  of  the  interior,  their  action  in  that  regard  is  in  law  the 
same  as  if  patents  had  issued  to  the  state. ^  A  land  grant  act  to  railroad  com- 
pany operates  to  pass  the  fee  of  the  land  to  the  company,  independently  of  the 
issue  of  a  patent  unless  the  issuance  of  a  patent  is  specifically  called  for.^  While 
the  issuance  of  a  patent  is  not  essential  to  transfer  the  legal  title, 
the  patents  would  be  evidence  that  the  grantee  had  complied  with  the 
conditions  of  the  grant,  and  to  that  extent  the  grant  was  relieved  from  the  pos- 
sibility t)f  forfeiture  for  breach  of  its  conditions.  They  would  thus  be  in  the 
grantee's  hands  deeds  of  further  assurance  of  his  title,  and,  therefore,  a  source 
of  quiet  and  peace  to  him  in  its  possession.^  If  lands  were  not  granted  to  the  state 
for  the  benefit  of  the  railroad  company,  because  previously  granted  to  the  state  as 


95.  Menotti  v.  Dillon,  167  U.  S-  703,  42 
L.  Ed.  333.  See,  also,  Wisconsin  Cent.  R. 
Co.  V.  Forsythe,  159  U.  S.  46,  40  L.  Ed.  71. 

There  are  instances  where  congress  has 
by  special  act  dedicated  these  and  like 
lands,  part  of  the  public  domain,  to  the 
specific  purposes  and  to  that  extent  re- 
moved the  restriction  created  by  the  with- 
drawal order,  leaving  that  order  in  full 
force  as  to  other  lands  embraced  by  it. 
Bullard  v.  Des  Moines,  etc.,  Railroad,  122 
U.  S.  167,  174,  30  L.  Ed.  1123;  Menotti  v. 
Dillon,  167  U.  S.  703,  721,  42  L.  Ed.  333. 

96.  Hamblin  v.  Western  Land  Co.,  147 
U.  S.  531,  37  L.  Ed.  267;  United  States  v. 
Des  Moines  Nav.,  etc.,  Co.,  142  U.  S.  510, 
35  L.  Ed.  1099;  Bullard  v.  Des  Moines,  etc.. 
Railroad,  122  U.  S.  167,  30  L.  Ed.  1123; 
Wolsey  V.  Chapman,  101  U.  S.  755,  25  L. 
Ed.  915;  Wolcott  v.  Des  Moines  Co.,  5 
Wall.  681,  18  L.  Ed.  689;  Gertgens  v. 
O'Connor,  191  U.  S.  237,  48  L.  Ed.  163; 
Spencer  v.  McDougal,  159  U.  S.  62,  40  L. 
Ed.  76;  Wood  v.  Beach,  156  U.  S.  548,  39 
L.    Ed.    528. 

97.  Special  legislative  declaration. — St. 
Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R.  Co., 
139  U.  S.  1.  18,  35  L.  Ed.  77;  Buttz  v. 
Northern  Pac.  R.  Co.,  119  U.  S.  55,  72, 
30   L.   Ed.   330. 

98.  Land  not  included  within  railroad 
grant. — TL-imblin  v.  Western  Land  Co.,  ]47 
U.  S.  531,  37  L.  Ed.  267. 

99.  Effect  of  neglect  of  land  officers  to 
perform  duty. — Van  Wyck  t'.  Knevals,  106 
U.   S.   360,   367,  27   L.   Ed.  201. 


1.  Certification  and  patent. — Curtner  v. 
United  States,  149  U.  S.  662,  675,  37  L-  Ed. 
890:  Frasher  v.  O'Connor,  115  U.  S.  102, 
29  L.   Ed.  311. 

2.  Patent.— Northern  Pac.  R.  Co.  v. 
Colburn,  164  U.  S.  383,  387,  41  L-  Ed.  479; 
St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R. 
Co.,  139  U.  S.  1,  35  L.  Ed.  77;  Deseret  Salt 
Co.  V.  Tarpey,  142  U.  S.  241,  35  L.  Ed. 
999.  See  ante,  "Necessity  for  Patent,"  H, 
B,  3,  e,  (1),   (d),  bb. 

There  are  many  instances  in  cases  of 
private  land  claims,  where  patents  have 
been  required  and  issued,  although  the 
title  of  the  oatentee  had  been  previously 
recognized  and  confirmed,  for  which  see 
post,  "Grant,  Patent  or  Deed,"  IH,  C,  3,  c, 
(3),   (h). 

3.  Toltec  Ranch  Co.  v.  Cook,  191  U.  S. 
532.  538,  48  L.  Ed.  291;  Toltec  Ranch  Co. 
V.  Babcock,  191  U.  S.  542,  48  L.  Ed.  294; 
Wisconsin  Cent.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  510,  33  L.  Ed.  687;  Deseret 
Salt  Co.  tf.  Tarpey,  142  U.  S.  241,  35  L. 
Ed.   999. 

They  would  serve  to  identify  the  lands 
as  coterminous  with  the  road  completed; 
they  would  obviate  the  necessity  of  any 
other  evidence  of  the  grantee's  right  to 
the  lands,  and  they  would  be  evidence  that 
the  lands  were  subject  to  the  disposal  of 
the  railroad  company  with  the  consent  of 
the  government.  Deseret  Salt  Co.  v.  Tar- 
pey,  142   U.   S.   241,  251,  35   L.   Ed.   999. 
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swamp  and  overflowed  lands,  they  could  not  be  legally  certified  or  transferred  to 
the  state  to  be  applied  in  aid  of  the  construction  of  the  railroad."* 

bb.  Cancellation  of  Certification  and  Patent. — If  the  officers  of  the  land  de- 
partment through  fraud,  accident  or  mistake,^  or  in  the  absence  of  power  to  do 
so,*  certified  lands  to  a  state  or  railroad,  there  is  no  doubt  but  what  the  govern- 
ment has  a  right,  by  direct  proceeding,  to  have  such  certificate  or  patent  declared 
void  and  set  aside  as  a  cloud  upon  its  titleJ 

Granting  Act  Calling  for  Junction  of  Roads. — Where  a  granting  act  calls 
for  the  junction  of  two  roads  at  a  point  in  a  certain  valley  convenient  for  such 
crossing,  and  a  point  has  been  adopted  by  both  companies  and  accepted  by  the 
land  department,  in  selecting  indemnity  lands,  there  is  no  sufficient  reason  to  be 
found  in  the  point  of  junction  to  vacate  the  certification  of  the  lands  to  the 
state  for  the  company  which  built  the  road  and  received  patents  from  the  state.^ 

(h)  Title  Acquired — aa.  In  General. — Grants  to  States. — An  act  of  con- 
gress granting  land  to  a  territory,  to  be  held  for  the  purpose  of  making,  or  aid- 
ing to  make,  a  public  improvement  of  general  interest,  and  restricting  the  use  to 
that  one  purpose,  does  not  pass  to  the  territory  a  beneficial  interest  in  praesenti.'' 
It  merely  passes  a  bare  power  of  disposition. ^°  Where  a  grant  directs  patents 
to  be  issued  to  the  state  for  the  benefit  of  the  company,  until  the  state  disposes 
of  the  land?,  the  title  is  in  it,  as  trustee,  and  not  in  the  railroad  company. ^^  Upon 
the  issuing  of  patents  to  the  state  for  the  use  and  benefit  of  a  railroad  company 
the  title  does  not  vest  absolutely  in  the  company,  and  the  lands  are  not  thereby 
freed  from  restraints  of  alienation,  from  conditions  subsequent,  or  from  liabil- 
ity to  forfeiture. 12 

bb.  Restriction  upon  Use  of  Land. — W'here  the  road  has  been  built  and  sup- 
plied, as  required,  with  all  appurtenances  specified,  the  railroad  is  entitled  to 
have  restrictions  upon  the  use  of  the  land  released. ^^ 

(i)  Conditions  of  Grant — aa.  In  General. — Grants  in  aid  of  railroads  are 
usually  conditional, i"*  and  are  liable  to  be  forfeited  by  a  noncompliance  with 
such  conditions. i"" 

bb.  Construction  and  Completion — (aa)  In  General. — Where  the  act  of  con- 
gress making  the  grant  declares  that  no  title  shall  vest  in  the  terrritory,  nor  any 
patent  issue  for  any  part  of  the  lands  until  twenty  miles  of  the  railroad  be  fin- 

4.  Land  previously  granted. — McCor-  not  in  the  railroad  company.  Knepper  v. 
mick  V.  Hayes,  159  U.  S.  332,  338,  40  _L.  Sands,  194  U.  S.  476,  781,  48  L.  Ed.  1083, 
Ed.  171;  Rogers  Locomotive  Machine  citing  Schulenberg  v.  Harriman,  21  Wall. 
Works  V.  American  Emigrant  Co.,  164  U.  44,  59,  22  L.  Ed.  551;  Lake  Superior,  etc., 
S.  559,  570,  41  L.  Ed.  552.  See  post,  "Re-  Iron  Co.  v.  Cunningham,  155  U.  S.  354, 
served  Swamp  Lands,"  II,  B,  3,  f,  (2),  39  L.  Ed.  183;  Sioux  City,  etc.,  R.  Co.  v. 
(]),    cc,    (bb).                         _          _  United  States,  159  U.  S.  349,  .363,  40  L.  Ed. 

5.  Cancellation  of  certification  and  pat-  177.  The  last-named  case  distinguishes  By- 
ent.— Kansas  City,  etc.,  R.  Co.  v.  At-  bee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S.  663, 
torney  General,  118  U.  S.  682,  30  L.  Ed.  674,  677,  35  L.  Ed.  305;  Van  Wyck  v. 
281.  Knevals,    106    U.    S.    360,    27    L.    Ed.    201; 

6.  Kansas  City,  etc.,  R.  Co.  v.  Attorney  Wisconsin  Cent.  R.  Co.  v.  Price  County, 
General,  118  U.   S.  682,  30  L.  Ed.  281.  133  U.  S.  496,  33  L.   Ed.  687;  Deseret  Salt 

7.  Kansas  City,  etc.,  R.  Co.  v.  Attorney  Co.  v.  Tarpey,  142  U.  S.  241,  35  L.  Ed. 
General.  118  U.  S.  682,  30  L.  Ed.  281.  See  099;  St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
pr.st,  "Direct  Attack,"  II,  R,  4,  i,  (1),   (d).  R.   Co.,   139   U.    S.   1,   6,   35    L.   Ed.   77,   on 

8.  Granting  act  calling  for  junction  of  the  ground  that  the  patents  in  those  cases 
roads. — Kansas    City,    etc.,    R.    Co.    v.    At-  issued  directly  to  the  railroad  company. 
torney  General,  118  U.   S.   682,  30  L-   Ed.  12.     Issuing    patent    to    state — Company 
2S1.  not    freed    from    conditions. — Knepper    v. 

9.  Grants  to  states.— Rice  v.  Railroad  Sands,  194  U.  S.  47G.  4S1,  48  L.  Ed.  1083. 
Co.,  1  Black  358.  17  L.  Ed.  147.  13.    Restriction  upon  use  of  land.— Wis- 

10.  Rice  V.  Railroad  Co.,  1  Black  358,  17  consin  Cent.  R.  Co.  v.  Price  County,  133  U. 
L.    Ed.    147.  S.  496,  510,  33  L.   Ed.  687. 

11.  Title  in  state  as  trustee. — Sioux  City,  14.  Conditions  of  grants. — See  the  fol- 
ftc,  R.  Co.  7'.  United  States,  159  U.  S.  349,  lowing  treatment  of  different  conditions 
364,   40    L.    Ed.    177.  usually  annexed  to  railroad  grants. 

So  that,  until  the   state  disposed   of  the  15.     Forfeiture. — See    post,    "Breach    of 

lands,  the  title   was  in  it,  as  trustee,  and       Condition,"   11,  B,  3,  f,  (2),   (i),  fif. 
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ished,  these  words  cannot  be  rejected  or  disregarded,  or  shorn  of  their  ordinary 
signification,  unless  they  be  so  clearly  repugnant  to  the  rest  of  the  act  that  the 
whole  cannot  stand  together.^^  Such  words  are  not  necessarily  repugnant  to, 
or  inconsistent  with,  the  word  grant  used  in  the  same  and  in  previous  sections 
of  the  act.^" 

(bb)  Condition  Subsequent. — A  provision  in  a  land  grant  act,  for  the  for- 
feiture of  the  lands  if  the  road  was  not  completed  or  if  it  is  not  built  a  certain 
length,  within  a  given  time,  is  a  condition  subsequent. ^s  So  a  provision  that  all 
lands  remaining  unsold  after  ten  years  shall  revert  to  the  United  States,  if  the 
road  be  not  then  completed,  is  a  condition  subsequent,  being  in  effect  a  provision 
that  the  grant  to  the  extent  of  the  lands  unsold  shall  be  void  if  the  work  desig- 
nated be  not  done  within  that  period. ^^ 

(cc)  Partial  Construction. — Where  an  act  grants  land  to  a  company  to  be 
received  by  it  as  it  completes  its  road,  the  completion  of  the  entire  road  is  not 
contemplated, 20  and  the  failure  of  the  company  to  complete  the  construction  of 
its  entire  road  does  not  defeat  its  right  to  the  land  coterminous  with  that  portion 
of  its  road  which  is  completed. 21  For  the  purpose  of  ascertaining  the  quantity 
in  acres  of  public  Jands  which  the  company  earned,  or  could  have  earned,  on 
account  of  the  construction  of  the  fifty  miles  of  road,  the  latest  official  meas'ure- 


16.  Construction  and  completion. — Rice 

V.  Railroad  Co.,  1  Black  358,  17  L.  Ed.  147. 

17.  Rice  V.  Railroad  Co.,  1  Black  358,  17 
L.   Ed.   147. 

18.  Condition  subsequent. — Lake  Su- 
perior, etc.,  Iron  Co.  v.  Cunningham,  155 
U.  S.  354,  371,  372,  39  L.  Ed.  183;  United 
States  V.  Tennessee,  etc.,  R.  Co.,  176  U. 
S.  242,  44  L,.  Ed.  452;  Bybee  v.  Oregon, 
etc.,  R.  Co.,  139  U.  S.  663,  35  L.  Ed.  305; 
Railroad  Land  Co.  v.  Courtright,  21  Wall. 
310,  316,  22  L.  Ed.  582;  Schulenberg  v.  Har- 
riman,  21  Wall.  44,  22  L.  Ed.  551;  Van 
Wyck  V.  Knevals,  106  U.  S.  360,  27  L.  Ed. 
201;  United  States  v.  Northern  Pac.  R. 
Co.,  177  U.  S.  435,  441,  44  L.  Ed.  836. 

In  a  grant  of  land  to  a  railroad  company 
which  contains  a  condition  that  if  the  said 
road  is  not  built  a  certain  length  by  a 
certain  date,  the  land  shall  revert  to  the 
grantor  and  reinvest  in  him,  it  was  held 
that  the  condition  was  a  condition  subse- 
quent. Schlesinger  v.  Kansas  Citv,  etc., 
R.   Co.,  152  U.  S.  444,  38  L.  Ed.  507'. 

19.  Schulenberg  v.   Harriman,   21   Wall.* 
44,  22  L.  Ed.  551. 

On  the  15th  of  May,  1850,  congress 
passed  an  act  entitled  "An  act  making  a 
grant  of  lands  to  the  state  of  Iowa,  in 
alternate  sections,  to  aid  in  the  construc- 
tion of  certain  railroads  in  said  state." 
(11  Stat,  at  Large,  9.)  That  act  granted 
to  the  state  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  between 
certain  specified  places,  alternate  sections 
of  land,  designated  by  odd  numlfers.  for 
six  sections  in  width  on  each  side  of  the 
road,  to  be  selected  within  fifteen  miles 
therefrom.  .^nd  the  act  declared  that 
the  lands  thus  granted  should  be  exclu- 
sively applied  to  the  construction  of  the 
road,  and  be  subject  to  the  disposal  of  the 
legislature  for  that  purpose  and  no  other, 
and  only  in  the  manner  following,  that  is 
to  say,  a  quantity  of  land  not  exceeding 
one  hundred  and  twenty  sections,  and  in- 


cluded within  a  continuous  length  of  twenty 
miles  of  the  road,  might  be  sold;  and 
when  the  governor  of  the  state  should 
certify  to  the  secretary  of  the  interior  that 
any  continuous  twenty  miles  of  the  road 
were  completed,  then  another  like  quan- 
tity of  the  land  granted  might  be  sold,  and 
so  from  time  to  time  until  the  road  was 
completed.  It  was  held,  that  the  company 
mentioned  in  the  act  of  the  state,  of  July 
14th,  1856,  took  the  title  and  interests  of 
the  state  upon  the  terms,  conditions,  and 
restrictions  expressed  in  the  act  of  con- 
gress, and  that  the  further  conditions  as 
to  the  completion  of  the  road  imposed  by 
the  state  were  conditions  subsequent. 
Railroad  Land  Co.  v.  Courtright,  21  Wall 
310,  22  L.   Ed.   582. 

20.  Partial  construction.— Sioux  City, 
etc.,  R.  Co.  V.  United  States,  159  U.  S.  349, 
40  L.  Ed.  177. 

21.  Failure   to    complete   entire    road. — 

Sioux   City,  etc.,   R.   Co.  z'.   United  States, 
159   U.    S.   349,   40   L.    Ed.    177. 

Such  grants  are  made  to  aid  in  the  con- 
struction of  the  entire  roads  but  the 
company,  on  completing  each  section  of 
twenty  miles,  has  the  privilege  to  receive 
a  patent  for  lands  opposite  thereto.  United 
States  V.  Burlington,  etc.,  R.  Co.,  98  U  S. 
334,  25   L.    Ed.  198. 

A  railroad  which  has  failed  to  complete 
the  entire  road,  for  the  construction  of 
which  congress  made  the  grant,  is  not 
entitled  to  the  whole  of  the  lands  granted, 
but,  at  most,  only  to  one  hundred  odd- 
numbered  sections — as  those  sections  were 
surveyed,  whatever  tlieir  quantity — for 
cacli  sf^ction  of  ten  consecutive  miles  con- 
structed and  certified  In-  the  governor  of 
the  state.  Sioux  City,  etc.,  R.  Co.  v. 
United  States,  159  U.  S.  349,  370  40  L 
Ed.    177. 

Under  the  grant  of  1864,  to  Iowa  the 
state  could  not,  without  completing  the 
road,    or   causing   it   to   be   completed,   de- 
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ment  of  the  area  of  the  granted  Hmits,  not  charged  to  have  been  fraudulently 
made,  may  be  accepted  as  the  best,  if  not  conclusive,  evidence.-^ 

(dd)  r,xtcnsion  of  Time  for  Completion. — In  some  cases  there  have  been 
what  may  be  termed  renewal  grants  or  amendatory  acts,  which  extend  the  time 
for  the  completion  of  the  road.-^  It  may  be  said  that  such  acts  constitute  a 
waiver  of  any  breach   in   that   regard.-"* 

cc.  Payment  of  Costs  of  Survey,  Selection,  etc. — The  payment  of  the  costs  of 
surveying,  selecting,  etc.,  the  land,  is  a  condition  precedent  to  the  right  to  re- 
ceive the  title  from  the  government.  Until  this  is  done,  the  equitable  title  of 
the  company  is  incomplete.     There  remains  a  payment  to  be  made  to  perfect  it.--* 

dd.  Transportation  of  Government  Property,  Mails,  Troops,  etc. — A  provi- 
sion in  an  act  of  congress,  granting  lands  to  aid  in  the  construction  of  a  railroad, 
that  "said  railroad  shall  be,  and  remain,  a  public  highway  for  the  use  of  the 
government  of  the  United  States,  free  from  all  toll  or  other  charge,  for  the 
transportation  of  any  property  or  troops  of  the  United  States,"  secures  to  the 
government  the  free  use  of  the  road,  but  does  not  entitle  the  government  to 
have  troops  or  property  transported  over  the  road  by  the  railroad  company  free 
of  charge  for  transporting  the  same.^*^     It  is  provided  that  jiiail  shall  be  trans- 


mand  patents  on  account  of  the  construc- 
tion of  less  than  a  section  of  ten  consecu- 
tive miles.  Sioux  City,  etc.,  R.  Co.  v. 
United  States,  159  U.  S.  349,  363,  40  L- 
Ed.    177. 

22.  Evidence. — Sioux  City,  etc.,  R.  Co.  v. 
United  States,  159  U.  S.  349,  309,  40  L. 
Ed.    177. 

23.  Extension  of  time  for  completion.^ 
The  act  of  congress  of  April  10,  1869, 
pa'  fed  to  renew  certain  grants  of  land 
made  to  Alabama  by  Act  of  1856,  was 
held  to  be  an  extension  of  time  for  the 
completion  of  the  railroad  referred  to  in 
that  act  and  not  to  constitute  a  new  and 
original  grant.  Doe  v.  Larmore,  116  U. 
S.  198,  199,  200,  29  L.  Ed.  598.  See  ante, 
"Amended  Grant,"  II,  B.  3,  f,  (2),  (c),  aa, 
(bb). 

The  act  of  April  20,  1871,  in  general 
terms,  authorized  the  railroad  company  to 
make  and  issue  its  bonds  in  such  sums 
as  it  pleased,  and  to  mortgage  its  road,  etc., 
to  secure  them,  with  a  proviso  that  if  the 
company  should  thereafter  suffer  any 
breach  of  the  conditions  of  its  act  of  or- 
ganization, the  rights  of  those  claiming 
under  the  mortgage  of  the  land  grant 
should  extend  only  to  so  much  thereof  as 
should  be  "coterminous  with  or  apper- 
tain to  that  part  of  said  road  which  shall 
have  been  constructed  at  the  time  of  the 
foreclosure  of  said  mortgage."  The  final 
words  of  this  act  did  not  indicate  an  in- 
tention on  the  part  of  congress  to  extend 
the  time  for  the  construction  of  the  road 
until  such  time  as  the  mortgagees  might 
see  fit  to  foreclose.  There  is  nothing  in 
the  act  evincing  an  intention  on  the  part 
of  congress  to  waive  any  of  the  conditions 
of  the  act  of  1866,  except  so  far  as  such 
conditions  had  already  been  broken.  Con- 
gress doubtless  anticipated  that  the  mort- 
gage might  be  foreclosed,  and  desiring  to 
provide  against  the  possible  contingency 
that  the  mortgagees  might  claim  the  right 
to    sell    the    entire    land    grant    upon    the 


foreclosure,  declared  that  it  should  operate 
only  upon  that  part  of  the  grant  apper- 
taining to  the  completed  portion.  At- 
lantic, etc.,  R.  Co.  V.  Mingus,  165  U.  S. 
413,  41  L.  Ed.  770.  See  post,  "Annexation 
of  New  Conditions  in  Amendatory  Grant," 
II,  B,  3.  f,  (2),  (i),  ee. 

24.  Waiver. — See  post,  "Defense — 
Waiver  of  Forfeiture,"  II,  B,  3,  f,  (2),  (i), 
ff,    (bb),    ddd. 

25.  Payment  of  costs  of  survey,  selection, 
etc. — New  Orleans  Pac.  R.  Co.  v.  United 
States,  t24  U.  S.  124,  131,  31  L.  Ed.  383; 
Railway  Co.  v.  McShane,  22  Wall.  444,  22 
L.  Ed.  747,  with  reference  to  §  21,  Act  of 
1864. 

This  view  was  affirmed  in  respect  to  like 
statutory  provisions  concerning  the  North- 
ern Pacific  Railroad  Company,  in  the  case 
of  Northern  Pac.  R.  Co.  v.  Traill  County, 
115  U.  S.  600,  29  L.  Ed.  477.  See  New 
Orleans  Pac.  R.  Co.  -j.  United  States,  124 
U.  S.  124,  13],  31  L.   Ed.  383. 

See  Hunnewell  v.  Cass  County,  22  Wall. 
464,  22  L.  Ed.  752,  where  some  doubt  is 
expressed  in  regard  to  the  construction  of 
the  statute  providing  for  the  payment  of 
the  cost  of  selecting  and  conveying.  See 
ante,  "Costs  of  Survey,  Selection  and  .Ap- 
proval," II,  B,  3,  f,  (2),  (e),  dd. 

26.  Transportation  of  government  prop- 
erty, mails,  troops,  etc. — Lake  Superior, 
etc.,  R.  Co.  7'.  United  States,  93  U.  S.  442, 
23    L.    Ed.   965. 

Where,  throughout  an  act  of  congress,  a 
railroad  is  referred  to,  in  its  character  as 
a  road,  as  a  permanent  structure,  and 
designated,  and  required  to  be,  a  public 
highway,  the  term  "railroad"  cannot,  with- 
out doing  violence  to  language,  and  disre- 
garding the  long-established  usage  of  legis- 
lative expression,  be  extended  to  embrace 
the  rolling  stock  or  other  personal  prop- 
erty of  the  company.  Lake  Superior,  etc., 
R.  Co.  7'.  United  States,  93  U.  S.  442,  23 
L.  Ed.  965. 


PUBLIC  LANDS. 


169 


ported  over  such  roads  under  the  discretion  of  the  postoffice  department  at  such 
price  as  congress  may  direct,^"  and  until  such  price  is  fixed  by  law  the  post- 
master general  shall   have  power  to  determine   the   same.^^ 

ee.  Annexation  of  New  Condition  in  Amendatory  Grant. — Congress  had  the 
power,  after  the  lapse  of  the  time  during  which  the  right  to  any  conveyance 
could  have  been  earned,  to  impose  a  condition  upon  which  such  right  could  be 
earned  in  the  future.  The  application  by  a  petitioner  for  a  conveyance  or  patent 
must  be  taken  as  an  assent  by  it  to  the  condition  imposed.-^  It  would  be  ineq- 
uitable to  allow  a  company  the  benefits  of  an  act  extending  the  time  for  the  com- 
pletion of  the  road  so  as  to  avoid  a  forfeiture,  without  at  the  same  time  holding 
it  to  the  condition  therein  affecting  the  rights  of  settlers  upon  the  land  in  con- 
sideration  of   which   the   extension   was   made.^*^ 

Costs  of  Surveying,  etc. — Where  an  act  of  congress  granting  public  lands 
to  a  company  to  aid  in  constructing  a  railroad,  reserves  the  right  "at  any  time, 
having  due  regard  for  the  rights  of  said  company,  to  add  to,  alter,  amend,  or 
repeal  this  act,"  a  subsecjuent  act  of  congress,  making  the  appropriation  for  'the 
survey  of  said  lands,  requiring  the  said  company  or  any  party  entitled  to  said 
lands  to  pay  into  the  treasury  of  the  United  States  the  cost  of  surveying,  locat- 
ing, and  conveying  same,  is  not  an  unconstitutional  exercise  of  power  by  con- 
gress.^^ 


27.  Wisconsin  Cent.  R.  Co.  v.  United 
States,    164   U.    S.   190,   204,   41    L.    Ed.   399. 

28.  Wisconsin  Cent.  R.  Co.  v.  United 
States,    164   U.    S.   190,  204,   41   L.    Ed.    399. 

Section  5  of  the  land  grant  act  of  congress 
June  3d,  1856,  which  provides:  "That  the 
United  States  mail  shall  be  transported 
over  said  roads  under  the  discretion  of  the 
postoffice  department  at  such  price  as  con- 
gress may  by  law  direct,  provided  that 
until  such  price  is  fixed  by  law,  the  post- 
master general  shall  have  the  power  to  de- 
termine the  same,"  although  not  expressly 
re-enacted  by  a  like  act  of  May  5,  1864, 
and  although  the  general  subject  matter 
of  every  other  section  of  the  act  of  1856 
was  expressly  re-enacted,  is  among  those 
intended  by  §  3  of  the  later  act,  declar- 
ing that  the  grant  is  made  "upon  the  same 
terms  and  conditions  as  are  contained"  in 
the  act  of  1856,  as  otherwise  that  refer- 
ence would  be  meaningless.  Wisconsin 
Cent.  R.  Co.  v.  United  States,  164  U.  S. 
190,  204,  41  h.  Ed.  399.  See,  generally, 
the  title  POSTAL  LAWS,  vol.  9,  p.  550. 

29.  Annexation  of  new  condition  in 
amendatory  grant. — New  Orleans  Pac.  R. 
Co.  V.  United  States,  124  U.  S.  124,  130,  31 
L.  Ed.  383,  citing  United  States  v.  Repen- 
tigny,    5   Wall.    211,    18    L.    Ed.    627. 

30.  Condition  concerning  settlers'  rights. 
— The  act  of  congress  of  June  22,  1874,  de- 
clares that  it  extends  to  the  St.  Paul  and 
Pacific  Railroad  Company  the  time  for  the 
completion  of  its  roads  to  March  3,  1876, 
and  "no  longer,  upon  the  following  condi- 
tions: That  all  rights  of  actual  settlers  and 
their  grantees  who  have  heretofore  in  pood 
faith  entered  upon  and  actually  resided 
on  any  of  said  lands  prior  to  the  passage  of 
this  act,  or  who  otherwise  have  legal  rights 
in  any  of  such  lands,  shall  be  saved  and 
secured  to  such  settlers  or  other  such  per- 
sons in  all  respects  the  same  as  if  said 
lands   had    never   been    granted    to    aid    in 


the  construction  of  the  said  lines  of  rail- 
road." It  is  evident  that  by  virtue  of  the 
above  act,  one  who  had  previously  settled 
upon  a  part  of  said  land,  while  it  was  sub- 
ject to  sale  and  who  subsequently  receives 
a  patent  therefor,  and  his  grantee,  are  en- 
titled to  the  land  as  against  said  railroad 
company.  St.  Paul,  etc..  R.  Co.  v.  Green- 
algh,  139  U.  S.  19,  21,  22,  35  L.  Ed.  71, 
followed  in  St.  Paul,  etc.,  R.  Co.  v.  Wenzel, 
139  U.   S.  23,  35  L.   Ed.  73. 

31.  Cost  of  survejnng. — Northern  Pac. 
R.  Co.  V.  Traill  Countv.  115  U.  S.  600.  608. 
609,  29  L.  Ed.  477,  citing  Sinking-Fund 
Cases,  99  U.  S.  700,  719,  25  L.  Ed.  496. 
This  is  especially  true  where  the  company 
had  not  "built  a  mile  of  road,  or  earned 
an  acre  of  land,  or  in  an\'  other  manner 
secured   an   equitable   right   to   the    lands." 

In  Railway  Co.  v.  Prescott.  16  Wall. 
603,  21  L.  Ed.  373,  it  was  held  that  the 
21st  section  of  the  act  of  July  2,  1864,  13 
Stat.  365.  amendatory  of  the  act  of  Julv  1, 
1862,  12  Stat.  489,  to  aid  the  Kansas  Pacific 
Railway  in  the  construction  of  its  road  by 
the  grant  of  lands,  which  amendatory  sec- 
tion required  the  prepayment  of  the  cost 
of  surveying,  selecting,  and  conveying  the 
lands,  required  the  prepayment  as  to  lands 
granted  by  the  original  act,  as  well  as  to 
those  granted  by  the  amendatory  act.  It 
was  contended  that,  as  the  original  act 
required  no  such  prepayment,  th.c  LTnited 
States  could  not,  in  disregard  of  the  "^tat- 
ute  which  made  the  grant,  annex  new  con- 
ditions to  it  by  a  subsequent  enactment. 
The  court  said:  "We  are  of  opinion  that 
no  patent  could  rightfully  issue  in  any 
case  until  the  cost  of  survey  had  been 
paid.  None  of  the  road  had  been  built 
when  the  amendatory  act  was  passed.  No 
right  had  vested  in  any  tracts  of  land,  and 
the  power,  as  well  as  intent,  of  congress 
to  require  such  payment  cannot  be  con- 
tested."   See,  on  this  subject.  New  Orleans 
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ff.  Breach  of  Condition — (aa)  In  General — Forfeiture. — If  a  grant  be  made 
upon  a  condition  subsequent,  no  express  words  of  forfeiture  or  reinvestiture  of 
title  are  necessary  to  authorize  the  grantor  to  re-enter  in  case  of  a  breach  of  the 
condition  .3  2 

Forfeitures  Disfavored  in  Equity. — Provisions  for  forfeiture  are  regarded 
with  disfavor  and  construed  with  strictness,  and  courts  of  equity  will  lean 
against  their  enforcement,  as  a  general  rule,  when  applied  to  cases  of  contract, 
or  when  the  forfeiture  relates  to  a  matter  admitting  of  compensation  or  restora- 
tion; but  such  is  not  the  case  where  a  forfeiture  is  intended  to  secure  the  con- 
struction of  a  work  in  which  the  public  is  interested,  where  compensation  can- 
not be  made  for  the  default  of  the  party,  nor  where  the  forfeiture  is  imposed 
by   positive   law/^^ 

(bb)    Declaration  or  Ascertainment  of  Forfeiture — aaa.    In   General — Ncces- 

sit\  for. Lands  granted  by  congress  to  aid  in  the  construction  of  railroads  do 

not  revert  after  condition  broken  until  a  forfeiture  has  been  asserted  by  the 
goternment.34  To  effect  a  forfeiture  of  a  grant  of  lands  to  a  railroad  for  a 
breach  of  conditions,  some  act  on  the  part  of  the  government  evincing  an  in- 
tention to  take  advantage  of  such  breach  is  essential. -^^  A  breach  of  a  condition 
subsequent,-'^  does  not  of  itself  work  a  forfeiture  of  the  land;^"  and  the  rights 
and  powers  of  the  grantee  continued  until  the  grant  is  directly  forfeited  by  leg- 
islative or  judicial  proceedings-^^  The  fact  that  the  granting  act  not  only  de- 
Co.,  103  U.  S.  739,  26  L.  Ed.  456;  St.  Paul, 
etc.,  R.  Co.  V.  Greenalgh,  139  U.  S.  19,  22, 
35  L.  Ed.  71,  followed  in  St.  Paul,  etc., 
R.  Co.  V.  Wenzel,  139  U.  S.  23,  35  L.  Ed. 
73;  Lake  Superior,  etc.,  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  371,  39  L.   Ed.  183. 

36.  Conditions  subsequent. — See  ante, 
"Conditions  Subsequent,"  II,  B,  3,  f,  (2), 
(i),  bb,    (bb). 

37.  Schulenberg  v.  Harriman,  21  Wall. 
44,  22  L  Ed.  551;  United  States  v.  Ten- 
nessee, etc.,  R.  Co.,  176  U.  S.  242,  250,  44 
L.  Ed.  452:  Van  Wyck  v.  Knevals,  106 
U.  S.  360,  27  L  Ed.  201;  United  States  v. 
Northern  Pac.  R.  Co.,  177  U.  S.  435,  44 
L.  Ed.  836;  Bybee  v.  Oregon,  etc.,  R.  Co., 
139  U.  S.  663.  35  L   Ed.  305. 

Public  lands  granted  to  a  railway  com- 
pany, by  act  of  congress,  do  not  ipso 
facto  revert  to  the  United  States  by  mere 
failure  to  build  the  road  within  the  period 
prescribed  by  congress.  United  States  z'. 
Northern  Pac.  R.  Co.,  177  U.  S.  435,  439,  44 
L   Ed.  836. 

Where  full  legal  title  to  lands,  granted 
to  the  state  of  Iowa  by  the  act  of  May 
15,  1856,  had  become  vested  in  a  railroad, 
its  construction  under  the  act  of  1864  of 
road  on  a  new  line  did  not  annul  or  de- 
feat, without  further  action  on  the  part  of 
the  United  States,  the  title  thus  vested. 
Grinnell  v.  Railroad  Co.,  103  U.  S.  739, 
743.    26    L.    Ed.    456. 

38.  Schulenberg  r.  Harriman,  21  Wall. 
44,  22  L.  Ed.  551;  Lake  Superior,  etc..  Iron 
Co.  f.  Cunningham,  155  U.  S.  354.  39  L. 
Ed.  183;  United  States  ?'.  Repentigny,  g 
Wall.  211.  18  L  Ed.  627;  United  States  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  570,  36  L. 
Ed.  1091;  United  States  v.  Northern  Pac. 
R.   Co.,  152  U.   S.  284,  38   L   Ed.  443. 

The  act  of  congress  of  1856  granting 
lands  "to  the  state  of  Alabama,  for  the 
purpose  of  aiding  in  the  construction  of 
railroads,"    conveyed    a   present   title,   and 


Pac.  R.  Co.  V.  United  States,  124  U.  S. 
124,  130,  31  L.  Ed.  383;  Northern  Pac.  R. 
Co.  V.  Traill  County,  115  U.  S.  600,  609, 
29  L   Ed.  477. 

32.  Breach  of  condition— Forfeiture.— At- 
lantic, etc.,  R.  Co.  V.  Mingus,  165  U.  S.  413, 
41  L.  Ed.  770;  Stanley  v.  Colt,  5  Wall.  119, 
18L.  Ed.  502;  Mead  r'.  Ballard,  7  Wall.  290, 
19  L.  Ed.  190;  Ruch  v.  Rock  Island,  97  U. 
S  693  24  L  Ed.  1101;  Schlesinger  v.  Kan- 
sas City,  etc.,  R.  Co.,  152  U.  S.  444,  38 
L.    Ed.    507. 

33.  Forfeiture  disfavored  in  equity. — 
Farnsworth  7'.  Minnesota,  etc.,  R.  Co.,  92 
U  S  49  68,  23  L.  Ed.  530.  See  the  title 
PENALTIES  AND  FORFEITURES, 
v'.  9,  p.   357.  . 

^i.  Declaration  of  forfeiture. — United 
States  r.  Kepentigny,  5  Wall.  211,  18  L.  Ed. 
627;  Schulenberg  t'.  Harriman,  21  Wall.  44, 
22  L  Ed.  551;  Farnsworth  v.  Minnesota, 
etc  R.  Co.,  92  U.  S.  49,  23  L  Ed.  530;  Mc- 
Micken  v.  United  States,  97  U.  S.  204,  217, 
24  L.  Ed.  947;  Van  Wyck  v.  Knevals,  106 
U  S  360,  27  L.  Ed.  201;  St.  Louis,  etc., 
R.  Co.  V.  McGee,  115  U.  S.  469,  29  L  Ed. 
440;  Lake  Superior,  etc.,  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  39  L  Ed.  183; 
Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S. 
663,  35  L.  Ed.  305;  Houston,  etc.,  R.  Co.  v. 
Texas.  170  U.  S.  243,  260,  42  L  Ed.  1023; 
New  York  Indians  v.  United  States,  170 
U.  S.  1,  42  L.  Ed.  927;  Noble  v.  Union 
River,  etc.,  R.  Co..  147  U.  S.  165,  37  L 
Ed.  123;  United  States  t'.  Southern  Pac. 
R.  Co.,  146  U.  S.  570,  36  L.  Ed.  1091; 
United  States  v.  Northern  Pac.  R.  Co., 
152  U.  S.  234,  38  L.  Ed.  443. 

35.  United  States  z'.  Northern  Pac.  R. 
Co,  177  U.  S.  435,  439.  44  L  Ed.  836;  St. 
Louis,  etc.,  R.  Co.  v.  McGee,  115  U.  S.  469, 
29  L.  Ed.  446;  United  States  z'.  Tennessee, 
e^c.  R.  Co..  176  U.  S.  242,  44  L.  Ed.  452; 
Walsh  V.  Columbus,  etc..  R.  Co.,  176  U. 
S.  469,  44  L.  Ed.  548;  Grinnell  v.  Railroad 
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dares  that  the  lands  "shall  revert  to  the  United  States,"  but  that  the  act  itself 
"shall  be  null  and  void,"  does  not  show  an  intention  of  congress  that  the  failure 
to  comply  with  the  conditions  should  operate  ipso  facto  as  a  termination  of  all 
right  to  acquire  any  further  interest  in  any  lands  not  then  patented.^» 

bbb.  How  Declared  or  Asserted — (aaa)  General  Statement. — The  manner  in 
which  the  reserved  right  of  a  grantor  for  breach  of  a  condition  subsequent  must 
be  asserted,  so  as  to  restore  the  estate,  depends  upon  the  character  of  the  grant. 
If  it  be  a  private  grant,  that  right  must  be  asserted  by  entry,  or  its  equivalent.-*^ 
If  the  grant  be  a  public  one,  the  right  must  be  asserted  by  judicial  proceedings 
authorized  by  law,*^  or  there  must  be  some  legislative  assertion  of  ownership 
of  the  property  for  breach  of  the  condition.*^ 

(bbb)  By  Judicial  Proceedings. — Where  a  grant  of  lands  by  the  government 
to  a  railroad  company  has  been  forfeited  for  a  breach  of  condition,  such  for- 
feiture may  be  declared  in  a  judicial  proceeding  for  that  purpose.*^ 

(ccc)  By  Legislative  Act. — Where  a  grant  of  land  and  connected  franchises 
is  made  to  a  corporation,  for  the  construction  of  a  railroad,  by  a  statute  which 
provides  for  their  forfeiture  upon  failure  to  comply  with  certain  conditions  the 
forfeiture  may  be  declared  by  legislative  act,  without  judicial  proceedino-'s  to 
ascertain  and  determine  the  failure  of  the  grantee.^^  Legislation  to  be  sufficient 
must  manifest  an  intention  by  congress  to  reassert  title  and  resume  possession 


the  condition,  contained  in  that  act,  that 
^'if  any  of  said  road  is  not  completed 
within  ten  years  *  *  *  the  lands  unsold 
shall  revert  to  the  United  States,"  is  a 
condition  subsequent,  not  precedent,  and 
the  rights  and  powers  of  the  grantee  con- 
tinue until  the  grant  is  directly  forfeited 
by  legislative  or  judicial  proceedings. 
United  States  v.  Tennessee,  etc.,  R.  Co., 
176  U.   S.  242,  44  L.   Ed.  452. 

39.  Ipso  facto  termination  not  intended. 
— Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S. 
663,  675,  35  L.  Ed.  305. 

The  provision  in  the  act  of  congress  of 
1856,  that  all  lands  remaining  unsold  after 
ten  years  "shall  revert  to  the  United 
States,"  if  the  road  be  not  then  completed, 
is  no  more  than  a  provision  that  the  grant 
shall  be  void  if  a  condition  subsequent  be 
not  performed.  The  title  to  the  land 
having  vested  in  the  company  by  virtue 
of  the  grant,  the  provision  that  it  shall 
complete  the  road  within  a  certain  number 
of  years  does  not  cease  to  be  a  condition 
subsequent  by  declaring  that  the  "act  shall 
be  null  and  void,"  if  the  condition  be  not 
complied  with.  Schulenberg  v.  Harriman, 
21  Wall.  44,  22  L.  Ed.  551. 

40.  How  declared  or  asserted. — Schulen- 
iDerg   V.  Harriman.  21  Wall.  44.  22  L.  Ed.  551. 

41.  Judicial  proceeding. — See  post.  "By 
Judicial  Proceedings,"  H,  B,  3,  f,  (2),  (i), 
ff,    (bb),    bl)b.    (bbb). 

42.  Legislative  act. — See  post,  "By  Leeis- 
lative  Act,"  H,  B,  3,  f,  (2),  (i),  "ff,  (bb), 
bbb,    (ccc). 

43.  By  judicial  proceedings. — Schulen- 
berg V.  Harriman,  21  Wall.  44.  22  L.  Ed. 
551;  Van  Wvck  7-.  Knevals,  106  U.  S.  360, 
27  L.  Ed.  201;  St.  Louis,  etc.,  R.  Co.  v. 
TVIcGee.  115  U.  S.  469,  29  L.  Ed.  446;  AValsh 
V.  Columbus,  etc..  R.  Co..  176  U.  S.  469, 
44  L.  Ed.  548;  Earnsworth  7'.  Minnesota, 
etc..  R.  Co..  92  U.  S.  49,  23  L.  Ed.  530; 
McMicken  v.  Ignited  States,  97  U.  S.  204, 
217,  24  L.  Ed.  947;  Bybee  v.  Oregon,  etc., 


R.  Co.,  139  U.  S.  663,  35  L.  Ed.  305; 
Houston,  etc.,  R.  Co.  v.  Texas,  170  U.  S. 
243,  42  L.  Ed.  1023;  United  States  v.  North- 
ern Pac.  R.  Co.,  177  U.  S.  435,  440,  44  L. 
Ed.  836;  New  York  Indians  v.  United 
States,  170  U.  S.  1,  42  L.  Ed.  927;  Lake 
Superior,  etc..  Iron  Co.  v.  Cunningham, 
155  U.  S.  354,  39  L.  Ed.  183;  Atlantic, 
etc.,  R.  Co.  V.  Mingus,  165  U.  S.  413,  41 
L.  Ed.  770;  Schlesinger  v.  Kansas  City, 
etc.,  R.  Co.,  152  U.  S.  444,  38  L.  Ed.  507; 
United  States  v.  Repentigny,  5  Wall  ?11 
286,  18  L.  Ed.  627;  Walsh  v.  Columbus,' 
etc.,  R.  Co.,  176  U.  S.  469,  479,  44  L.  Ed. 
548;  Grinnell  v.  Railroad  Co.,  103  U  S 
739,  26   L.   Ed.   456. 

44.  By  legislative  act.— New  Orleans  Pac. 
R.  Co.  7'.  United  States,  124  U.  S.  124,  130, 
31  L.  Ed.  383;  Earnsworth  v.  Minnesota, 
etc.,  R.  Co.,  92  U.  S.  49,  23  L.  Ed.  530;  Mc- 
Micken  v.  United  States,  97  U.  S.  204  217 
24  L.  Ed.  947;  Van  Wyck  v.  Knevals,  106 
U.  S.  3G0,  27  L.  Ed.  201;  Schulenberg  v. 
Harriman.  21  Walk  44,  22  L.  Ed.  551; 
United  States  v.  Northern  Pac.  R.  Co., 
177  U.  S.  435,  44  L.  Ed.  S3G;  United  States 
V.  Repentigny,  5  Wall.  211,  286,  18  L.  Ed. 
627;  Walsh  v.  Columbus,  etc.,  R.  Co.,  176 
U.  S.  4G9,  44  L.  Ed.  548;  Grinnell  v.  Rail- 
road Co.,  103  U.  S.  739,  26  L.  Ed.  456;  By- 
bee V.  Oregon,  etc..  R.  Co.,  139  U.  S.  663, 
35  S.  E.  305;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Gee,  115  U.  S.  469.  473,  474.  29  L.  Ed.  446; 
Houston,  etc.,  R.  Co.  v.  Texas,  170  U  S 
243,  42  L.  Ed.  1023;  New  York  Indians  7'. 
United  States,  170  U.  S-  1.  42  L.  Ed.  927; 
Atlantic,  etc..  R.  Co.  7-.  Mineus,  165  U.  S. 
413,  41  L.  Ed.  770;  Lake  Superior,  etc.. 
Iron  Co.  7'.  Cunningham,  155  U.  S.  354, 
372.  39  L.  Ed.  183;  Schlesinger  7-.  Kan<;as 
Citv,  etc.,  R.  Co.,  152  U.  S.  444,  38  L.  Ed.  507. 

Concrress  may  by  simple  a(;t  forfeit  a 
titje  already  vested,  without  providing  for 
a  judicial  inquiry  as  to  whether  there  has 
been  a  breach  of  a  condition  on  the  part 
of  the  grantee,  and  the  legal  effect  of  such 
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as  it  is  to  take  the  place  of  a  suit  by  the  United  States  to  enforce  a  forfeiture, 
and  a  judgment  therein  estabhshing  the  right  should  be  direct,  positive,  and 
free  from  all  doubt  or  ambiguity.-*^  Any  public  assertion  by  legislative  act  of 
the  ownership  of  the  government  after  the  default  of  the  grantee  is  effective 
and  operative,"*^  such  as  an  act  directing  the  possession  and  appropriation  of  the 
property,  or  that  it  be  offered  for  sale  or  settlement."*' 

ccc.    Who  May  Assert  a  Breach  of  Condition. — A  forfeiture  can  only  be  as- 
serted by  the  grantor,^^  or  those  in  privity  with  him.^^     A  third  party  cannot 


breach;  and,  also,  whether  there  has  not 
been  a  breach  on  the  part  of  the  United 
States  which  would  estop  them  from  claim- 
ing a  forfeiture.  Atlantic,  etc.,  R.  Co.  v. 
Mingus,  165  U.  S.  413,  41  L.  Ed.  770; 
Farnsworth  v.  Minnesota,  etc.,  R.  Co.,  92 
U.   S.  49,  66,  23  L.   Ed.   530. 

"The  practice  of  forfeiting  by  legisla- 
tive act  is  too  well  settled  to  be  now  dis- 
turbed. We  do  not  wish  to  be  understood 
as  saying  that  this  power  may  be  arbi- 
trarily exercised,  or  that  the  grantee  may 
not  set  up  in  defense  any  facts  which  he 
might  lay  before  a  jury  in  a  judicial  in- 
quisition. It  would  comport  neither  with 
tlie  dignity  of  the  government  nor  with 
the  constitutional  rights  of  the  grantee  to 
hold  that  the  government  by  an  arbitrary 
act  might  divest  the  latter  of  his  title 
when  there  has  been  no  breach  of  the  con- 
ditions subsequent,  or  when  the  govern- 
ment itself  had  been  manifestly  in  default 
in  the  performance  of  its  stipulations.  The 
inquiry  in  each  case  is  a  judicial  one, 
whether  there  has  been,  upon  either  side, 
a  failure  to  perform,  and  it  makes  but  lit- 
tle practical  difference  whether  such  in- 
quiry precedes  or  follows  the  re-entr\-  or 
act  of  forfeiture."  Atlantic,  etc.,  R.  Co.  f. 
Mingus,  165  U.   S.  41.'i.  41  L.   Ed.  770. 

By  act  of  congress  of  1890  (26  Stat,  at 
L.  496),  the  United  States  resumed  the 
title  to  "all  lands  heretofore  granted  to 
any  state  or  to  any  corporation  to  aid  in 
the  construction  of  a  railroad  opposite  to, 
and  coterminous  with,  the  portion  of  any 
such  railroad  not  now  completed;"  but 
"lands  opposite  completed  road  are  not 
forfeited  or  resumed."  .  United  States  z: 
Tennessee,  etc.,  R.  Co..  170  U.  S.  242,  254, 
44    L.    Kd.    -152. 

45.  Intention  must  be  manifest. — St. 
Louis,  etc.,  R.  Co.  v.  McGee,  115  U.  S.  469, 
473,  29  L.  Ed.  446;  New  York  Indians  v. 
United  States.  170  U.  S.  1,  25,  42  L.  Ed. 
027;  United  States  z\  Repentignv.  5  Wall. 
211,  267.  18  L.  Ed.  627;  Farnsw^orth  z:  Min- 
nesota, etc..  R.  Co..  92  U.  S.  49.  66,  23  L. 
Ed.  5.30;  McMicken  z:  United  States,  97  U. 
S.  204.  217.  24  L.  Ed.  947;  Van  Wvck  v. 
Knevals.  106  U.  S.  360.  368.  27  L.  Ed.  201; 
.Atlantic,  etc..  R.  Co.  z:  Mingus,  165  U.  S. 
413.  41  L.  Ed.  770;  Bvbee  v.  Oregon,  etc., 
R.  Co..  139  U.  S.  663.  675.  35  L.  Ed.  305; 
New  Orleans  Pac.  R.  Co.  z:  United  States, 
124  U.   S.   124.  31    L.   Ed.  383. 

The  title  of  the  act  of  congress  March 
3.  1869.  "To  authorize  the  ^transfer  of 
lands"  granted  to  the  Union  Pacific  Rail- 
way Company  to  the  Denver  Pacific  Rail- 
way Company-,  and  "to  expedite  the  com- 


pletion of  railroads  to  Denver"  indicates 
that  it  was  never  intended  to  operate  as  a 
forfeiture,  or  as  a  reduction  in  amount,  of 
any  lands  to  which  the  Union  Pacific, 
eastern  division,  had  become  entitled  by 
filing  its  line  of  definite  location,  or  to 
create  distinct  lines  of  road,  but  was 
merely  designed  to  permit  the  Union  Pa- 
cific to  contract  with  the  Denver  Pacific 
for  the  construction,  operation  and  main- 
tenance of  a  portion  of  its  line.  United 
States  z>.  Union  Pac.  R.  Co.,  14S  U.  S.  562, 
571.  37  L.   Ed.   560. 

The  act  of  conf.ress  of  March  3,  1869.(au- 
thorizing  the  Union  Pacific  Railway  Com- 
pany, eastern  division,  to  contract  with  the 
Denver  Pacific  Railwaj'^  and  Telegraph 
Company-,  for  the  construction,  operation 
and  maintenance  of  part  of  its  line)  did 
not  separate  the  grant  of  lands  to  the 
Denver  Pacific  Railroad  and  Telegraph 
Company  from  that  in  aid  of  the  eastern 
division  of  Union  Pacific  Railroad  Com- 
pany, and  thereby  make  them  two  dis- 
tinct and  independent  lines  of  road,  each 
with  its  own  land  grant.  United  States 
z:  Union  Pacific  R.  Co.,  148  U.  S.  562,  569, 
37    L.    Ed.    560. 

46.  Public  assertion. — Farnsworth  z\ 
IMinnesota.  etc..  R.  Co.,  92  U.  S.  49,  23  L. 
Ed.  530:  New  Orleans  Pac.  R.  Co.  z: 
United  States,  124  U.  S.  124,  31  L.  Ed.  383; 
Schlesinger  z:  Kansas  Citv,  etc.,  R.  Co., 
152  U.  S.  444.  453,  38  L.  Ed.  507. 

47.  Schulenberg  v.  Harriman,  21  Wall. 
44,  22  L.  Ed.  551;  Farnsworth  r.  Minne- 
sota, etc.,  R.  Co.,  92  U.  S.  49,  23  L.  Ed. 
530. 

48.  Who  may  assert  breach  of  condition. 
— Schulenberg  ;■.  Harriman.  21  Wall.  44. 
22  L.  Ed.  551;  Van  Wvck  z:  Knevals,  106 
U.  S.  360.  27  L.  Ed.  201;  Walsh  z:  Colum- 
bus, etc.,  R.  Co..  176  U.  S.  469,  44  L.  Ed. 
548;  United  States  v.  Southern  Pac.  R. 
Co..  146  U.  S.  570.  606.  36  L.  Ed.  1091;  By- 
bee  z:  Oregon,  etc..  R.  Co..  139  U.  S.  663. 
35  L.  Ed.  305;  United  States  z:  Northern 
Pac.   R.   Co..  152  U.   S.  284.  38  L.   Ed.   443. 

No  one  can  take  advantage  of  the  non- 
performance of  a  condition  subsequent  an- 
nexed to  an  estate  in  fee.  but  the  grantor 
or  his  heirs  or  successors,  and  if  they  do 
not  see  fit  to  assert  their  right  to  en- 
force a  forfeiture  on  that  ground,  the  title 
remains  unimpaired  in  the  orrantee.  The 
rule  equally  obtain?  where  the  grant  upon 
condition  proceeds  from  the  government. 
Schulenberg  z:  Harriman.  21  Wall.  44.  22 
L.  Ed.  551. 

49.  Bvbee  z:  Oregon,  etc..  R.  Co.,  13<> 
U.   S.   663,   676,  35   L.   Ed.   305. 
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take  upon  himself  to  enforce  conditions  attached  to  the  grant  when  the  grantor, 
the  government,  does  not  complain  of  their  breach.''*^  The  holder  of  an  invalid 
title  does  not  strengthen  his  position  by  showing  how  badly  the  government  has 
been  treated  with  respect  to  the  property.-'' ^ 

ddd.  Defense — Waiver  of  Forfeiture. — Failure  to  Make  Survey  or  Ex- 
tinguish Indian  Titles. — It  has  been  held  that  the  failure  of  the  government 
to  make  a  survey  of  the  land  in  accordance  with  the  granting  act,^""-  or  to  ex- 
tinguish Indian  titles  to  land  along  the  route  of  the  road  as  provided  by  the 
granting  act,-^^  v\ill  not  prevent  the  government  from  enforcing  a  forfeiture  for 
a  breach   of  condition. 

Retention  of  Right  to  Secure  Completion  of  Road. — A  provision  in  a 
granting  act  that  on  a  breach  of  the  conditions  by  the  railroad,  the  United 
States  may  do  any  and  all  acts  and  things  which  may  be  needful  and  necessary 
to  insure  a  speedy  completion  of  the  road,  does  not  prevent  the  government  from 
exercising  its  forfeiture  of  the  grant  where  the  railroad  company  has  broken  the 
condition   of  the  grant. ^■^ 

Secession  of  State. — Where  a  state  had  made  to  a  railroad  company  a 
large  grant  of  lands,  defeasible  if  certain  things  were  not  done  within  a  cer- 
tain time  by  the  company,  the  fact  that  the  so-called  secession  of  the  state  and 
her  plunging  into  the  war,  and  prosecuting  it,  rendered  it  impossible  for  the  com- 
pany to  fulfill  the  conditions,  in  law  abrogated  them.-''-^ 

Equitable  Rules  Applied. — Courts  of  equity,  however,  do  not  always  en- 
force the  strict  legal  rules,  but,  instead,  apply  an  equitable  one  to  be  determined 
according  to  the  facts  of  any  particular  case."*^ 

Waiver  of  Formal  Acceptance. — Where  an  act  requires  a  company  to  sign 
a  formal  acceptance  and  file  the  same  in  the  department  of  the  interior,  if  the 


50.  Third  party. — Schulenberg  v.  Harri- 
man,  21  Wall.  44,  22  L.  Ed.  551;  Van  Wyck 
V.  Knevals,  106  U.  S.  360,  27  L.  Ed.  201; 
Walsh  V.  Columbus,  etc.,  R.  Co.,  176  U. 
S.  469,  44  L.  Ed.  548;  Northern  Pac.  R. 
Co.  V.  Smith,  171  U.  S.  260,  275,  43  L.  Ed. 
157;  United  States  v.  Southern  Pac.  R. 
Co.,  146  U.  S.  570,  36  L.  Ed.  1091;  United 
States  V.  Northern  Pac.  R.  Co.,  152  U. 
S.    284,   38    L.    Ed.   443. 

The  assertion  of  a  right  by  the  United 
States  to  the  lands  in  controversy  is  wholly 
a  matter  between  the  government  and  the 
railroad  company.  A  settler  on  these 
lands  cannot  set  up  a  title  which  the  gov- 
ernment itself  can  only  assert  by  some  di- 
rect proceeding.  Grinnell  v.  Railroad  Co., 
103  U.  S.  739,  744,  26  L.  Ed.  456. 

51.  Holder  of  invalid  title. — Van  Wyck 
V.  Knevals,  106  U.  S.  360,  369,  27  L-  Ed. 
201. 

52.  Defense — Waiver. — Where  a  govern- 
ment grant  of  public  lands  to  a  railroad 
provides  that  the  public  survey  of  land 
shall  be  made  under  the  direction  of  the 
president,  a  failure  to  make  the  survey 
does  not  preclude  the  government  from 
declaring  this  grant  forfeited  on  the 
ground  that  the  company  has  not  com- 
pleted its  road  within  the  required  time, 
certainly  where  the  failure  does  not  pre- 
vent the  company  from  realizing  the  full 
value  of  the  land  granted  by  mortgaging 
the  road.  Atlantic,  etc.,  R.  Co.  v.  Mingus, 
165  U.  S.  413,  441,  41  L.   Ed.   770. 

53.  Extinguishing  Indian  title.— Where 
the  United  States  in  a  grant  of  land  to  a 
railroad    company     has     agreed     to     ex- 


tinguish Indian  titles  to  lands  on  the  route 
of  the  road  "as  rapidly  as  may  be  con- 
sistent with  public  policy  and  the  welfare 
of  the  Indians  and  only  by  voluntary  ces- 
sion," and  it  does  not  do  so,  it  may  still 
exercise  its  right  to  forfeit  the  grant  where 
the  company  has  broken  the  conditions 
therein  contained.  Atlantic,  etc.,  R.  Co. 
V.  Mingus,  165  U.  S.  413,  437,  439,  41  L. 
Ed.   770. 

Indian  reservations  made  opposite  por- 
tions of  road  actually  built,  not  seriously 
interfering  with  the  work  of  the  railroad 
company,  is  not  available  as  an  excuse  for 
not  completing  the  other  portions  and 
will  not  prevent  the  government  from  for- 
feiting the  land  granted  to  the  railroad 
company  where  it  has  failed  to  complete 
Its  road  in  the  required  time.  Atlantic, 
etc.,  R.  Co.  V.  Mingus,  165  U.  S.  413,  440, 
41    L.    Ed.   770. 

54.  Retention  of  right  to  secure  com- 
pletion of  road. — Atlantic,  etc..  R.  Co.  v. 
Mingus,   165  U.   S.   4  13,  428,  41   L.   Ed.  770. 

55.  Secession  of  state. — Davis  v.  Gray, 
16   Wall.   203,   21   L.    Ed.   447. 

56.  Equitable  rules  applied. — However, 
as  the  court  thought  that  the  enforcement 
of  the  legal  rule  in  the  particular  case 
would  work  injustice,  it  declined  to  ap- 
plv  such  legal  rule,  and  applying  an  equi- 
table one,  held  that  the  conditions  should 
still  be  complied  with;  but  comnlied  with 
in  such  reasonable  time  as  would  put  the 
parties  in  the  same  situation,  as  near  as 
might  be,  as  if  no  breach  of  conditio«i  had 
occurred.  Davis  v.  Gray,  16  Wall.  203,  21 
L.   Ed.   447. 
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company  fails  to  do  ?o  and  continues  to  exercise  ownership  over  the  road  and 
property  after  expiration  of  period  for  completion  to  the  same  extent  as  pre- 
viously, and  there  is  no  action  taken  by  congress  to  declare  a  forfeiture,  the  com- 
pany will  be  considered  as  having  accepted  the  grant  with  all  conditions.^"^ 

eee.  Effect  of  Forfeiture — (aaa)  In  General. — Where  congress  forfeits  lands 
granted  to  a  railroad  for  a  breach  of  condition,  such  forfeiture  reinvests  the  govern- 
ment with  the  title  for  its  own  benefit  exclusively. -"^^  But  an  act  of  congress 
whereby  land  grant  is  forfeited,  does  not  operate  by  relation  to  revest  in  the 
United  States  title  to  the  timber  which  had  been  cut  prior  to  the  act  of  for- 
feiture, so  as  to  entitle  the  United  States  to  a  right  of  action  against  a  tres- 
passer who  had  wrongfully  cut  and  removed  the  timber.-'^ ^ 

(bbb)  Effect  of  Subsequent  Grant. — Where  a  grant  of  land  has  been  for- 
feited for  a  breach  of  condition,  and  subsequently  granted  to  another  com- 
pany, the  latter  takes  the  land  free  from  any  and  all  trust  in  favor  of  creditors, 
mortgagees,  etc.,  of  the  former.*^" 

(j)  Lands  Included — aa.  General  Statement. — The  railroad  land  grant  acts  in- 
cluded only  public  lands  to  which  the  United  States  had  full  title  i''^  that  is,  lands 


57.  Waiver  of  formal  acceptance. — St. 
Paul,  etc.,  R.  Co.  v.  Greenalgh,  139  U.  S. 
19  22,  35  L.  Eel.  71,  followed  in  St.  Paul, 
etc.,  R.  Co.  V.  Wenzel,  139  U.  S.  23,  35 
L.    Ed.   73. 

58.  Effect  of  forfeiture. — United  States 
V.  Colton  Marble,  etc.,  Co.,  146  U.  S.  615, 
36  L.  Ed.  1104;  Southern  Pac.  R.  Co.  v. 
United  States,  189  U.  S.  447,  47  L.  Ed.  896; 
United  States  v.  Southern  Pac.  R.  Co., 
146  U.  S.  570,  36  U  Ed.  1091. 

When  congress  by  the  act  of  1885,  for- 
feited to  the  United  States  and  restored  to 
the  public  domain  so  much  of  the  lands 
granted  by  the  act  of  May  4,  1870,  for  the 
benefit  of  the  Oregon  Central  Railroad 
Company,  as  were  adjacent  to  and  co- 
terminus  with  the  uncompleted  portions 
of  the  road,  the  United  States  was  rein- 
vested with  the  title  for  its  own  benefit 
exclusively.  And  the  title  did  not  pass  to 
the  Northern  Pacific  Railroad  Company 
by  reason  of  the  failure  of  the  Oregon 
Central  Railroad  Company  to  construct  its 
road,  or  because  of  the  subsequent  for- 
feiture of  the  latter's  rights  by  the  act  of 
1885.  United  States  v.  Northern  Pac.  R. 
Co.,  152  U.   S.  284,   298,  299,  38   U   Ed.  443. 

59.  Title  to  timber. — United  States  v. 
Loughrey,    172    U.    S.    206,   43    U    Ed.    420. 

60.  Subsequent  grant. — Where  lands 
have  been  granted  conditionally  to  a  rail- 
road company,  mortgage  creditors  of  that 
company,  having  no  lien,  legal  or  equi- 
table, on  such  lands,  cannot  pursue  the 
said  lands  in  the  hands  of  a  second  com- 
pany to  which  they  have  been  granted 
after  the  cancellation  of  the  prior  grant 
because  of  a  failure  to  comply  with  the 
conditions  of  the  grant.  Farmers'  Loan, 
etc.,  Co.  V.  Chicago,  etc.,  R.  Co.,  163  U.  S. 
31,    48,    41    U    Ed.    60. 

61.  Lands  included. — United  States  v. 
Northern  Pac.  R.  Co.,  1.52  U.  S.  284,  38  L. 
Ed.  443;  United  States  v.  Oregon,  etc.,  R. 
Co.,  176  U  S.  28,  44  L.  Ed.  358;  Minnesota 
V.  Hitchrnck,  185  TT.  S.  373,  46  L.  Ed.  9-4; 
United  States  v.  Burlington,  etc..  R.  Co., 
98  U.  S.  334,  25  L.  Ed.  198;  United  States 


V.  Chicago,  etc.,  R.  Co.,  195  U.  S.  524,  49 
L.  Ed.  306;  Bardon  v.  Northern  Pac.  R. 
Co.,  145  U.  S.  535,  539,  540,  36  L.  Ed.  806; 
Hastings,  etc.,  R.  Co.  v.  Whitney,  132  U. 
S.  357.  33  L.  Ed.  363;  Williams  v.  Baker, 
17  Wall.  144,  21  L.  Ed.  561;  Carr  v.  Quig- 
ley,  149  U.  S.  652,  657,  37  L.  Ed.  885;  New- 
hall  V.  Sanger,  92  U.  S.  761,  23  L.  Ed.  769; 
Oregon,  etc.,  R.  Co.  v.  United  States,  No. 
3,  190  U.  S.  186,  47  L.  Ed.  1012;  Northern 
Pac.  R.  Co.  V.  De  Lacey,  174  U.  S.  622,  43 
L.  Ed.  1111;  Northern  Pac.  R.  Co.  v.  San- 
ders, 166  U.  S.  620,  41  L.  Ed.  1139;  United 
States  V.  Northern  Pac.  R.  Co.,  193  U. 
S.  1,  48  L.  Ed.  593. 

No  lands  passed  that  were  not,  at  the 
date  of  the  grant,  public  land;  that  is, 
lands  "open  to  sale  or  other  disposition 
under  general  laws,"  not  lands  "to  which 
any  claims  or  rights  of  others  have  at- 
tached." Bardon  v.  Northern  Pac.  R.  Co., 
145  U.  S.  535,  543,  36  L.  Ed.  806;  Northern 
Lumber  Co.  v.  O'Brien,  204  U.  S.  190,  196, 
51  L.  Ed.  438.  See  Hewitt  v.  Schultz,  180 
U  S.  139,  45  L.  Ed.  463;  Missouri,  etc.,  R. 
Co  V.  United  States,  note,  92  U  S.  760,  23 
L.  Ed.  645;  United  States  v.  Burlington, 
etc.,    R.    Co.,   98   U.   S.   334,   25   L.    Ed.    198. 

A  grant  does  not  attach  to  land,  if,  at 
the  time,  it  segregated  from  the  public 
lands.  This  principle  is  established  by  a 
large  number  of  cases  in  the  federal  su- 
preme court.  Wilcox  v.  Jackson,  13  Pet. 
498,  10  L.  Ed.  264;  Leavenworth,  etc.,  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L. 
Ed.  634;  Kansas  Pac.  R.  Co.  v.  Dunmeyer, 
113  U.  S.  629,  28  L.  Ed.  1122;  Hastings, 
etc.,  R.  Co.  V.  Whitney,  132  U.  S.  357,  33 
L.  Ed.  363;  Bardon  v.  Northern  Pac.  R. 
Co.,  145  U.  S.  535,  36  L-  Ed.  806;  United 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,  36  L.  Ed.  1091;  Monroe  Cattle  Co.  v. 
Becker,_147  U.  S.  47,  57,  37  L.   Ed.  72. 

The  intent  of  congress  in  all  railroad 
land  grants  is  that  such  grant  shall  oper- 
ate at  a  fixed  time,  and  shall  take  only 
such  lands  as  at  that  time  are  public  lands, 
and,  therefore,  grantable  by  congress,  and 
is    never   to   be    taken    as    a     floating      au- 
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not   reserved,*^2    sold,^^    granted,^-*    or   otherwise   disposed    of   or   appropriated,*^^ 


thority  to  appropriate  all  tracts  within  the 
specified  limits  which  at  any  subsequent 
time  may  become  public  lands.  United 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,  606,  36  L.  Ed.  1091;  Northern  Lum- 
ber Co.  V.  O'Brien,  204  U.  S.  190,  199,  51 
L.  Ed.  438;  Northern  Pac.  R.  Co.  v. 
Musser-Sauntry  Land,  etc.,  Co.,  168  U.  S. 
604,   610,   42   L.    Ed.    596. 

62.  Land  reserved. — United  States  v. 
Northern  Pac.  R.  Co.,  152  U.  S.  284,  38  L. 
Ed.  443;  United  States  v.  Northern  Pac. 
R.  Co.,  193  U.  S.  1,  19,  48  L.  Ed.  593; 
United  States  v.  Oregon,  etc.,  R.  Co.,  176 
U.  S.  28,  44  L.  Ed.  358;  Wilcox  v.  Jack- 
son, 13  Pet.  498,  10  L.  Ed.  264;  Wither- 
spoon  V.  Duncan,  4  Wall.  210,  18  L.  Ed. 
339;  Newhall  v.  Sanger,  92  U.  S.  761,  23 
L.  Ed.  769;  Kansas  Pac.  R.  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  112  U.  S.  414,  28  L-  Ed. 
794;  Menotti  v.  Dillon,  167  U.  S.  703,  42 
L.  Ed.  333;  Railroad  Co.  v.  Fremont 
County,  9  Wall.  89,  19  L.  Ed.  563;  United 
States  V.  Missouri,  etc.,  R.  Co.,  141  U.  S. 
358,  368,  35  L.  Ed.  766;  Hamblin  z;.  Western 
Land  Co.,  147  U.  S.  531,  37  L.  Ed.  267; 
St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac.  R. 
Co.,  139  U.  S.  1,  17,  18,  35  L.  Ed.  77;  Du- 
buque, etc.,  R.  Co.  V.  Litchfield,  23  How.  66, 
16  L.  Ed.  500;  Wolcott  v.  Des  Moines  Co., 
5  Wall.  681,  687,  18  L.  Ed.  689;  Home- 
stead Co.  V.  Valley  Railroad,  17  Wall.  153, 
21  L.  Ed.  622;  Wolsey  v.  Chapman,  101 
U.  S.  755,  25  L.  Ed.  915;  Litchfield  v.  Web- 
ster County,  101  U.  S.  773,  25  L.  Ed.  925; 
Dubuque,  etc.,  R.  Co.  v.  Des  Moines  Val. 
R.  Co.,  109  U.  S.  329,  27  L.  Ed.  952; 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  28  L.  Ed.  1122;  Bullard  v.  Des 
Moines,  etc.,  Railroad,  122  U.  S.  167,  176, 
30  L.  Ed.  1123;  Hastings,  etc.,  R.  Co.  v. 
Whitney,  132  U.  S.  357,  33  L.  Ed.  363;  Wis- 
consin Cent.  R.  Co.  v.  Forsythe,  159  U. 
S.  46,  54,  40  L.  Ed.  71;  Spencer  v.  Mc- 
Dougal,  159  U.  S.  62,  40  L.  Ed.  76;  Reily 
V.  Wells  (not  reported);  Williams  v. 
Baker,  17  Wall.  144,  21  L.  Ed.  561;  Ore- 
gon, etc.,  R.  Co.  V.  United  States,  No.  3, 
190  U.  S.  186,  47  L.  Ed.  1012;  Northern 
Pac.  R.  Co.  V.  Musser-Sauntry  Land, 
etc.,  Co..  168  U.  S.  604,  609,  42  L.  Ed.  596; 
United  States  v.  Burlington,  etc.,  R.  Co., 
98  U.   S.   334,  25  L.   Ed.  198. 

In  Barden  v.  Northern  Pac.  R.  Co.,  154 
U.  S.  288,  38  L.  Ed.  992,  lands  were  not 
covered  by  the  grant  to  it,  but  were  "spe- 
cifically reserved  to  the  United  States  and 
excepted  from  the  operations  of  the 
grant."  Northern  Pac.  R.  Co.  v.  Myers, 
172  U.  S.  589,  600,  43  L.  Ed.  564. 

63.  Land  sold.— United  States  v.  North- 
ern Pac.  R.  Co.,  152  U.  S.  284,  38  L.  Ed. 
443;  United  States  ?'.  Oregon,  etc.,  R.  Co., 
176  U.  S.  28,  44  L.  Ed.  358;  Kansas  Pac.  R. 
Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L.  Ed. 
1122;  Menotti  v.  Dillon,  167  U.  S.  703.  42 
L.  Ed.  333;  Oregon,  etc.,  R.  Co.  v.  United 


States,    No.    3,    190    U.    S.    186,    47    L.    Ed. 
1012. 

64.  Lands  granted.— United  States  v 
Northern  Pac.  R.  Co.,  152  U.  S.  284,  38  L. 
Ed.  443;  United  States  v.  Oregon,  etc.,  R 
Co.,  176  U.  S.  28,  44  L.  Ed.  358;  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28 
L.  Ed.  1122;  Menotti  v.  Dillon,  167  U.  S 
703,  42  L.  Ed.  333;  Railroad  Co.  v  Fre- 
mont County,  9  Wall.  89,  19  L.  Ed.  563- 
Oregon,  etc.,  R.  Co.  v.  United  States,  No' 
3,  190  U.  S.  186,  47  L.  Ed.  1012;  United 
States  V,  Burlington,  etc.,  R.  Co.,  98  U.  S 
334,    25    L.    Ed.   198. 

"General  terms  in  a  subsequent  grant 
are  always  held  to  not  include  lands  em- 
braced within  the  terms  of  the  prior  grant 
Even  a  patent  may  be  declared  void  if  is- 
sued for  lands  theretofore  reserved  from 
sale.  This  is  the  settled  rule  of  this  court 
Wilcox  V.  Jackson,  13  Pet.  498,  10  L.  Ed. 
264;  Stoddard  v.  Chambers,  2  How  284 
11  L.  Ed.  269;  Bissell  v.  Penrose,  8  How' 
317,  12  L.  Ed.  1095;  Minter  v.  Crommelin 
18  How.  87,  15  L.  Ed.  279;  Easton  v.  Salis- 
bury, 21  How.  426,  16  L.  Ed.  181;  Reichart 
V.  Felps,  6  Wall.  160,  18  L.  Ed.  849;  Mor- 
ton V.  Nebraska,  21  Wall.  660,  22  L.  Ed. 
639;  Shepley  v.  Cowan,  91  U.  S.  330,  23 
L.  Ed.  424;  Leavenworth,  etc.,  R  Co  t/ 
United  States,  92  U.  S.  733,  23  L.  Ed  634- 
Newhall  v.  Sanger,  92  U.  S.  761,  23  L.  Ed. 
769;  Sherman  v.  Buick,  93  U.  S.  209  23 
L.  Ed.  849;  Smelting  Co.  v.  Kemp,  '  104 
y.  S.  636,  26  L.  Ed.  875;  Steel  v.  Smelting 
Co.,  106  U.  S.  447,  27  L.  Ed.  226;  Reynolds 
V.  Iron  Silver  Min.  Co.,  116  U.  S.  687  29 
L.  Ed.  774;  Wright  v.  Roseberry,  12l'  U 
S.  488,  30  L.  Ed.  1039:  Doolan  v.  Carr  125 
U.  S.  618,  31  L.  Ed.  844."  Lake  Superior, 
etc..  Iron  Co.  v.  Cunningham,  155  U  S 
354.  373,  39  L.   Ed.   183. 

65.    Land  already  appropriated.— United 
States  V.  Northern  Pac.  R.  Co  ,  1^2  U    S 
284,  38  L.   Ed.   443;  United   States  v.   Ore- 
gon,  etc.,    R.   Co.,   176   U.   S.    28,  44    L.    Ed 
358;  Wilcox  v.  Jackson,  13  Pet.  498.  10  L. 
Ed.  264;  Bardon  v.  Northern  Pac.   R    Co 
145  U.  S.  535,  36  L.   Ed.  806;   Kansas  Pac' 
R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L 
Ed.  1122;  Menotti  v.  Dillon,  167  U. 's    703 
42    L.    Ed.    333:    Oregon,    etc..    R.    Co     v 
United  States,  No.  3,  190  U.  S.  186    47  L 
Ed.  1012;  United  States  v.  Burlington  etc' 
R.  Co.,  98  U.  S.  334,  25  L.  Ed.  198;   North- 
ern  Pac.    R.   Co.   V.   Musser-Sauntrv  Land 
etc..  Co.,  168  U.  S.  604,  609,  42  L.  Ed.  596- 
United  States  r-.  Northern  Pac.  R    Co     193 
U.    S.    1,   9,   48    L.    Kd.    593. 

A  tract  lawfully  appropriated  to  any 
purpose  becomes  thereafter  severed  fron'i 
the  mass  of  public  lands,  and  no  sub- 
sequent law  or  procl-amation  will  be  con- 
strued to  embrace  it  or  to  operate  upon 
It,  although  no  exception  be  made  of  it 
Hastings,  etc.,  R.  Co.  v.  Whitney  132  V 
S.  357.  360.  33  L.  Ed.  363:  Wiloox '7'  Jack- 
son,  13   Pet.    498,   10   L.    Ed.   264;    Leaven- 
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and  free  from  homestead,  pre-emption,  or  other  claims,  or  rights,*"'^  at  the 
time  the  Hne  of  road  was  definitely  fixed  and  a  plat  thereof  filed  in  the  office 
of  the  commissioners  of  the  general  land  office. 

The  words  "public  lands,"  are  habitually  used  in  legislation  to  describe 
such  lands  as  are  subject  to  sale  or  other  disposal  under  the  general  land  laws.^' 

bb.  Amount  of  Land  and  Location — (aa)  In  General. — It  is  believed  that  in 
no  instance  of  the  many  grants  of  public  land  made  by  congress  to  aid  in  build- 
ing railroads  has  the  quantity  been  measured  by  any  other  rule  than  the  length 
of  the  road  constructed,  or  required  to  be  constructed,  by  the  grantee  or  its 
privy;  and  it  would  be  a  departure  from  this  principle  if  in  any  case  congress 
intended  to  give  the  same  amount  per  mile  of  land  for  road  not  constructed, 
and  from  the  construction  of  which  the  grantee  was  released,  as  for  road  which 
it  was  required  to  build  and  which  it  actually  built.*'^  In  ascertaining  the  ex- 
tent of  a  grant  it  must  not  be  assumed  that  each  odd-numbered  section  in  the 
place  limits  contained  its  full  complement  of  six  hundred  and  forty  acres,  and 
that  if  any  section  contained,  in  fact,  less  than  that  quantity,  the  United  States 
was  under  a  legal  obligation  to  make  good  the  difference.  The  grant  is  of  the 
odd-numbered  sections  for  ten  sections  in  width  on  each  side  of  the  road, 
whether  they  contain  six  hundred  and  forty  acres,  or  more  or  less  than  that 
quantity.'''^ 

Location  of  Land  Selected. — Lands  are,  within  the  meaning  of  a  granting 
act,  taken  on  the  line  of  road  when  they  are  selected  along  its  general  direction 
or  course,  within  lines  perpendicular  to  it  at  each  end.'^     A  railroad  company 


worth,  etc.,  R.  Co.  v.  United  States,  92  U. 
S  733,  23  L.  Ed.  634;  Newhall  v.  Sanger, 
^2  U.  S.  761,  762,  23  L.   Ed.  769. 

The  act  of  congress  of  June  15,  1880  (21 
Stat,  at  L.  237,  ch.  227)  "appropriated" 
those  particular  tracts  of  land,  of  which  a 
limited  class  are  entitled  to  purchase,  and 
those  particular  tracts  are  no  longer  to 
be  counted  among  the  public  lands  of  the 
United  States  subject  to  the  grant  of  a 
railroad  company.  Northern  Pac.  R.  Co. 
V.  Amacker,  17.5  U.  S.  564,  570,  44  L.  Ed. 
274,   276. 

66.  Lands  subject  to  homestead,  pre- 
emption or  other  claims. — United  States 
V.  Northern  Pac.  R.  Co.,  152  U.  S.  284,  38 
L.  Ed.  443;  United  States  v.  Oregon,  etc., 
R.  Co.,  176  U.  S.  28,  44  L.  Ed.  358;  North- 
ern Pac.  R.  Co.  ".■.  Sanders,  166  U.  S.  620, 
41  L.  Ed.  1139;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer,  113  U.  S.  629,  28  L.  Ed.  1122;  Hast- 
ings, etc.,  R.  Co.  V.  Whitney,  132  U.  S.  357, 
33  L.  Ed.  363;  Whitney  v.  Taylor,  158  U. 
S.  85,  39  L.  Ed.  906;  Sioux  City,  etc.,  Land 
Co.  V.  GriiTey,  143  U.  S.  32,  36  L.  Ed.  64; 
United  States  v.  Burlington,  etc.,  R.  Co., 
98  U.  S.  334,  25  L.  Ed.  198;  United  States 
V.  Southern  Pac.  R.  Co.,  146  U.  S.  570,  604, 
36  L.  Ed.  1091;  Menotti  v.  Dillon,  167  U. 
S.  703,  42  L.  Ed.  333;  Northern  Pac.  R. 
Co.  V.  De  Lacey,  174  U.  S.  622,  626,  43  L. 
Ed.    1111. 

The  rule  of  construction  adopted,  that, 
in  the  absence  hi  any  express  provision  in- 
dicating otherwise,  a  grant  of  public  lands 
only  applies  to  lands  which  are  at  the  time 
free  from  existing  claims,  is  better  and 
safer,  both  to  the  government  and  to 
private  parties,  than  the  rule  which  would 
pass  the  property  subject  to  the  liens  and 
claims  of  others.     The  latter  construction 


would  open  a  wide  field  of  litigation  be- 
tween the  grantees  and  third  parties.  Bar- 
don  V.  Northern  Pac.  R.  Co.,  145  U.  S. 
535,    544,    36    L-    Ed.    806. 

Where  there  has  been  an  occupation 
and  survey  of  lands  with  the  intent  to  lo- 
cate a  town,  and  a  railroad  is  located  there 
before  there  has  been  a  filing  of  the  plat, 
or  an  adoption  of  said  town  site  under 
the  town  site  act  (§  2387,  Rev.  Stat.),  ob- 
tained, and  a  patent  taken  out,  then  the 
land  is  still  considered  as  a  part  of  pub- 
lic domain,  for  the  purpose  of  a  grant  to 
the  railroad.  Northern  Pac  R.  Co.  v. 
Smith,   171   U.   S.  260,  43   L.   Ed.   157. 

67.  The  words  public  lands, — Newhall  v. 
Sanger,  92  U.  S.  761,  23  L.  Ed.  769;  Scott 
V.  Carew,  196  U.  S.  100,  49  L.  Ed.  403; 
Leavenworth,  etc..  R.  Co  v.  L'^nited  States, 
92  U.  S.  733,  23  L.  Ed.  634:  Doolan  v. 
Carr,  125  U.  S.  618,  31  L.  Ed.  844.  See 
ante,  "Definitions  and  Meaning  of  Terms," 
I,  A. 

68.  Amount  of  land  and  location. — 
Cedar  Rapids,  etc.,  R.  Co.  v.  Herring,  110 
U.    S.    27,   35,   28    L.    Ed.   56. 

69.  Sioux  City,  etc.,  R.  Co.  v.  United 
States,  159  U.  S.  349,  361,  40  L.  Ed.  177. 
See  Sioux  City,  etc.,  R.  Co.  v.  Country- 
man,  159   U.   S.   377,   380,  40  L.    Ed.   187. 

If  a  company  has  received  as  much,  in 
quantity,  as  should  have  been  awarded  to 
it  under  a  railroad  grant,  a  court  of  equity 
will  not  recognize  its  claim  to  more  in 
whatever  shape  the  claim  is  presented. 
Sioux  City,  etc.,  R.  Co.  v.  United  States, 
159   U.    S.    349,   370.   40   L.    Ed.    177. 

70.  Location  of  land  selected. — United 
States  V.  Burlington,  etc.,  R.  Co.,  98  U. 
S.  334,  25  L.  Ed.  198. 
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is  not  at  liberty  to  pass  beyond  lands  opened  to  appropriation  and  to  take  lands 
further  removed  from  the  line  of  the  road.'^^  A  grant  of  a  certain  number  of 
sections  of  land  per  mile  to  a  railroad  company,  although  not  expressly  requir- 
ing them  to  be  taken  within  any  specific  lateral  limits,  necessarily  implies  that 
the  selection  thereof  must  be  of  those  nearest  the  line  of  the  road  upon  which 
the  grant  could,  in  view  of  any  reservations  or  exceptions  therein,  take  effectJ^ 
But  where  a  land  grant  has  no  expressed  lateral  limits  and  the  land  depart- 
ment has  neglected  to  withdraw  from  market  lands  situated  beyond  the  speci- 
fied 20  miles  from  the  road,  and  the  lands  opposite  to  such  portions  of  the  road 
have  been  patented  to  other  parties,  such  grant  can  be  satisfied  by  lands  else- 
where along  the  line  of  the   road.'^^ 

(bb)  Amended  Grants. — Location  of  Land. —  When  a  land  grant  act  is  sub- 
sequently amended,  the  grant  being  enlarged  as  to  sections  and  the  distance 
from  the  road  within  which  they  are  to  be  selected,  by  striking  out  the  numbers 
in  the  first  and  substituting  larger  numbers,  the  first  act  must,  thereafter,  be 
read  as  against  the  government  and  parties  claiming  under  concurrent  and  sub- 
sequent grants  as  though  the  larger  numbers  had  been  originally  inserted 
in  W"^ 

(cc)  Curves  and  Angles. — A  railroad  company  is  not  restricted  by  a  land 
grant  act  to  sections  situated  on  the  line  at  right  angles  to  the  general  line  of 
the  road,  where  in  consequence  of  turns  or  changes  of  constructions  such  a 
mode  of  selection  would  cause  an  overlapping  on  one  side  and  leave  a  vacancy 
on  the  other  side."^ 

cc.  Particular  Lands  Excluded — (aa)  Lands  Included  in  Prior  Railroad 
Grant — aaa.  In  General. — Lands  to  which  the  title  of  a  railroad  has  attached 
under  a  land  grant  act  to  aid  in  the  construction  of  such  road,  is  excluded  from 
the  operation  of  a  later  grant.'^^ 


71.  Wood  V.  Railroad  Co.,  104  U.  S. 
329,  26  L.  Ed.  772;  Wisconsin  Cent.  R.  Co. 
V.  Forsythe,  159  U.  S.  46,  55,  40  L.  Ed.  71. 

72.  Nearest  unappropriated  lands.^ 
Wood  V.  Railroad  Co.,  104  U.  S.  329,  26  L. 
Ed.   772. 

73.  Lands  patented  to  other  parties. — 
United  States  v.  Burlington,  etc.,  R.  Co., 
98  U.  S.  334,  25  L.  Ed.  198;  Wood  v.  Rail- 
road Co.,  104  U.  S.  329,  26  L.  Ed.  772. 

In  Wood  V.  Railroad  Co.,  104  U.  S.  329, 
332,  26  L.  Ed.  772,  the  court,  in  speaking 
with  reference  to  United  States  v.  Bur- 
lington, etc.,  R.  Co.,  98  U.  S.  334,  26  L-  Ed. 
772,  said:  "We  said  that  the  terms  of  the 
grant  did  not  require  the  land  to  be  con- 
tiguous to  the  road;  and  if  not  con- 
tiguous, it  was  not  easy  to  say  at  what 
distance  the  land  to  be  selected  would 
cease  to  be  along  the  line.  This  language 
was  used  with  reference  to  the  objection 
in  the  case,  that  land  could  not  be  taken 
beyond  the  twenty-mile  limit,  where  all 
within  that  limit  had  been  previously  ex- 
hausted. We  did  not  intend  to  intimate 
that  the  land  granted  could  be  taken  at 
any  distance,  without  regard  to  previous 
.appropriations,  but  only  that  land  could 
be  thus  taken  where,  from  previous  ap- 
propriations, as  in  that  case,  the  grant 
could  not  otherwise  be  satisfied." 

74.  Amended  grants. — United  States  v. 
Burlington,  etc.,  R.  Co.,  98  U.  S.  334,  25 
L.  Ed.  198. 

75.  Curves  or  angles. — United   States  v. 
10  U  S  Enc— 12 


Union  Pac.  R.  Co.,  148  U.  S-  562,  37  L. 
Ed.    560. 

76.  Attachment  of  title. — United  States 
f.  Oregon,  etc.,  R.  Co.,  176  U.  S.  28,  44 
L.  Ed.  358;  Northern  Pac.  R.  Co.  v.  San- 
ders, 166  U.  S.  620,  41  L.  Ed.  1139;  United 
States  V.  Northern  Pac.  R.  Co.,  193  U.  S. 
1,  7,  48  L.  Ed.  593.  See  ante,  "General 
Statement,"  II,  B,  3,  f,   (2),   (i),  aa. 

The  line  of  definite  location  of  one  com- 
pany having  been  established,  and  maps 
thereof  filed  and  approved  before  any  ac- 
tion in  that  respect  was  taken  by  another 
company,  the  grant  of  the  latter  cannot 
be  said  to  have  attached  to  the  lands. 
United  States  v.  Southern  Pac.  R.  Co.,  146 
U.  S.  570,  603,  36  L-  Ed.  109T;  United 
States  r.  Northern  Pac.  R.  Co.,  152  U.  S. 
2S4,  299,  38  L.  Ed.  443.  See  ante,  "Defi- 
nitely Fixed  Route,"  II,  B,  3,  f,  (2),  (d), 
bh.    (cc). 

The  joint  resolution  of  congress  of  July 
12th,  1862,  and  its  acceptance  by  the  state 
of  Minnesota  and  the  St.  Paul  and  Pacific 
Railroad  Company,  established  the  inter^ 
section  of  the  tenth  standard  parallel  with 
the  fourth  guide  meridian  as  the  northern 
terminus  of  the  branch  line.  That  por- 
tion of  the  country  in  Minnesota  which 
was  northwesterly  of  the  intersection  was 
thus  disencumbered  of  the  railroad  grant 
under  the  act  of  March  3,  1857.  St.  Paul, 
etc.,  R.  Co.  V.  Northern  Pac.  R.  Co.,  139 
U.  S.   1,  12,  35  L.   Ed.  77. 

The  act  of  congress  of  March  3,  1865,  in- 
creasing the   quantity  of   land  granted  to 
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The  filing  of  a  map  of  general  route  by  one  railroad  does  not  preclude 
the  possibility  of  the  lands  being  earned  by  other  railroad  companies  under 
statutes  enacted  bv  congress  after  the  filing  of  that  map  and  before  any  definite 
location  bv  the  company  of  its  line." 

Prospective  Rights. — In  some  grants  it  is  provided  that  they  shall  in  no 
way  "impair  the  rights,  present  or  prospective,"  of  other  companies.'^  As  to 
what  constitutes  a  prospective  right  in  public  lands,  see  note.'» 

bbb.  IVithdraum  Lands  Freed  from  Earlier  Grant. — Land  withdrawn  of  rec- 
ord for  the  benefit  of  a  railroad  under  a  prior  grant  is  not  public  land  within 
the  meaning  of  a  later  grant,  and  does  not  pass  under  it  when  or  because  it  was 
afterward  ascertained  that  such  laid  was  without  the  line  of  the  definite  loca- 
tion of  the  former,  and  within  the  place  limits  of  the  latter,  as  defined  by  its 
map  of  definite  location,  but  such  land  became  a  part  of  the  public  domain, 
when  freed  from  the  earlier  grant,  and  subject  only  to  be  disposed  of  under 
the  general  land  laws.'^'^ 

ccc.  IVithdrazivl  of  Land  zi'ithin  Indemnity  Limits. — When  a  withdrawal  of 
lands  within  indemnity  limits  is  made  in  aid  of  an  earlier  land  grant  and  made 
prior  to  the  filing  of  the  map  of  definite  location  by  a  company  having  a  later 


Minnesota  by  act  of  March  3,  1857  (to  aid 
in  the  construction  of  certain  railroads), 
did  not  purport  to  change  the  character 
of  the  first  grant,  but  to  increase  its 
quantity.  The  act  of  1865  applies  to  the 
"granted  lands"  of  the  prior  grant  failing 
within  the  six-mile  limit  that  are  reserved, 
and  not  the  possible  indemnity  lands 
which  might  be  subsequently  acquired. 
Barney  v.  Winona,  etc.,  R.  Co.,  117 
U.  S.  228,  229,  231,  232,  29  L.  Ed.  858, 
explaining  Winona,  etc.,  R.  Co.  v.  Barney, 
113   U.   S.   618,  28   L.   Ed.    1109. 

77.  Filing  map  of  general  route.— Nel- 
son V.  Xorthern  Pac.  R.  Co.,  ISS  U.  S. 
108,  118,  47  L.  Ed.  406;  Menotti  i:  Dillon, 
167  U.  S.  703,  42  L.  Ed.  333;  Xorthern  Pac. 
R.  Co.  z:  Sanders,  166  U.  S.  620,  41  L.  Ed. 
1139;  United  States  f.  Oregon,  etc.,  R. 
Co.,  176  U.  S.  28,  44  L.  Ed.  358;  Wilcox  i: 
Eastern  Oregon  Land  Co..  176  U.  S.  51, 
44  L.  Ed.  368;  Xorthern  Lumber  Co.  v. 
O'Brien,  204  U.  S.  190,  202,  51  L.  Ed.  438. 
See  ante,  "Designation  of  General  Route," 
IL  B,  3,  f,  (2),  (d),  bb,  (fi). 

In  United  States  v.  Oregon,  etc.,  R.  Co., 
176  U.  S.  28,  43,  44  L.  Ed.  358,  which  in- 
volved the  conflicting  claims  of  two  rail- 
road companies  to  certain  lands  and  re- 
quired the  court  to  determine  the  effect 
of  a  map  of  general  route  hied  by  the 
Northern  Pacific  Railroad  Company,  as 
well  as  the  extent  of  the  grant  made  to  it, 
the  court  said:  "If  therefore  the  Perham 
map  of  1865  were  conceded  for  the  pur- 
poses of  the  present  discussion  to  have 
been  sufficient  as  a  map  of  'general  route' 
— and  nothing  more  can  possibly  be 
claimed  for  it — these  lands  could  not  be 
regarded  as  having  been  brought  by  that 
map  (even  if  it  had  been  accepted)  within 
the  grant  to  the  Xorthern  Pacific  Rail- 
road Company,  and  thereby  have  become 
so    segregated    from    the    public    domain." 

The  rights  of  the  Oregon  Central  Rail- 
r»a<}  Company,  whose  grant  preceded  that 
of  the  Northern  Pacific  Railroad  Com- 
pany   of    May    31st,    1870,    by    nearly    one 


month,  attached,  as  of  the  date  of  its  grant, 
although  the  latter  company  filed  a  map 
of  general  route  before  the  former  filed 
a  map  of  definite  location.  The  lands  in 
question  had  been  disposed  of  by  the 
United  States  prior  to  the  passage  of  the 
joint  resolution  of  I\Iay  31,  1870,  namely, 
by  the  act  of  May  4,  1870,  granting  lands 
to  the  Oregon  Central  Railroad  Com- 
pany in  aid  of  the  construction  of  its  road. 
And  as  they  were  embraced  by  the  latter 
grant  and  were  not  included  in  any  other 
grant  then  existing,  they  were  not  public 
lands  within  the  meaning  of  the  grant  of 
May  31,  1870,  to  the  Northern  Pacific 
Railroad  Company,  and  were,  conse- 
quently, excepted  out  of  that  grant  as 
having  been  previously  disposed  of  by  the 
United  States.  United  States  v.  North- 
ern Pac.  R.  Co.,  152  U.  S.  284,  298,  38  L. 
Ed.    443. 

78.  Prospective  rights. — United  States 
V.  Colton  Marble,  etc.,  Co.,  146  U.  S.  615, 
618,   36   L.    Ed.   1104. 

79.  The  grant  of  land  (1871)  to  the 
Southern  Pacific  Railroad  Company  had 
the  following  provision:  "Provided,  how- 
ever, that  this  section  shall  in  no  way  af- 
fect, or  impair  the  rights  present  or  pro- 
spective, of  the  Atlantic  &  Pacific  Railroad 
Company,  or  any  other  railroad  company," 
and  in  pursuance  of  the  above  provision 
it  was  held  that  none  of  the  indemnity 
lands  of  the  Atlantic  &  Pacific  passed  or 
could  pass  to  the  Southern  Pacific  Com- 
pany, since  the  Atlantic  &  Pacific  Railroad 
Company  had  a  prospective  right  to  the 
above  lands.  United  States  v.  Colton 
Marble,  etc.,  Co.,  146  U.  S.  615,  618,  36 
L.  Ed.  1104;  Southern  Pac.  R.  Co.  z: 
United  States,  168  U.  S.  1,  45.  42  L.  Ed. 
355. 

80.  Withdrawn  lands  freed  from  earlier 
grant. — X'ortbern  Lumber  Co.  :■.  O'Brien, 
204  U.  S.  190,  51  L.  Ed.  438.  See  ante, 
"General  Statement,"  II,  B,  3,  f,  (2),  (i)^ 
ff,    (bb).   bbb,    (aaa). 
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grant — the  latter  having  the  ordinary  words  of  exception  and  limitation  as  are 
found  in  granting  acts — it  operates  to  except  the  withdrawn  lands  from  the 
scope  of  such  later  grant. ^^ 

ddd.  Railroad  Grant  Forfeited. — The  forfeiture  of  a  railroad  land  grant 
does  not  enure  to  the  benefit  of  another  railroad  holding  a  later  grant  of  the 
same  land,  but  to  the  benefit  of  the  United  States;  it  thereby  becomes  a  part  of 
the  public  lands.^^  Subsequently  this  ruling  was  extended  to  the  indemnity 
lands  of  the  railroad  holding  under  the  prior  grant,  which,  upon  forfeiture  of 
its  land  grant,  also  reverted  to  the  United  States.^^ 

(bb)  Reserved  Szvanip  Lands. — Lands  which  passed  to  the  states  under  the 
Swamp  Land  Act,  for  the  purpose  of  enabling  the  states  to  redeem  them  and 
fit  them  for  cultivation,  are  not  included  in  subsequent  grants  in  aid  of  the 
construction  of  railroads.^'* 

(cc)  Lands  Granted  to  States  for  Internal  Improvement. — Lands  granted  to 
a  state  for  the  purpose  of  aiding  any  object  of  internal  improvement,  are  not 
included  in  a  subsequent  grant  of  lan'Us  to  a  railroad  company.^^  Where  con- 
gress granted  to  a  territory  public  lands  on  each  side  of  a  river  to  aid  in  im- 
proving its  navigation,  and   the  land  department  ordered   that  lands  the  whole 


81.  Withdrawal  of  land  within  indem- 
nity limits. — Northern  Pac.  R.  Co.  v.  Mus- 
ser-Sauntry  Land,  etc.,  Co.,  168  U.  S.  604, 
611,  42  L.  Ed.  596;  Northern  Lumber  Co. 
V.  O'Brien,  204  U.  S.  190,  200,  51  L.  Ed. 
438.  See  ante,  "General  Statement,"  II,  B, 
3,  f,  (2),  (i),  fif,  (bb),  bbb,  (ana);  post, 
"Withdrawal  of  Indemnity  Land,"  II,  B, 
3,   f,    (2),    (m),  dd. 

The  withdrawal  made  by  the  secretary 
of  the  interior  of  lands  within  the  forty- 
mile  hmit,  on  the  13th  of  August,  1870, 
preserved  the  lands  for  the  benefit  of  the 
Northern  Pacific  Railroad  Company  from 
the  operation  of  any  subsequent  grants  to 
other  companies  not  specifically  declared 
to  cover  the  premises.  By  the  Northern 
Pacific  Act  they  were  excepted  by  that 
legislation  from  grants,  independently  of 
the  withdrawal  by  the  secretary  of  the  in- 
terior. St.  Paul,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  139  U.  S.  1,  17,  18,  35  L. 
Ed.   77. 

Where  six  alternate  sections  per  mile 
are  granted  to  a  railroad  company  along 
its  line  of  road,  and  the  alternate  sections 
within  the  si.x  and  fifteen  mile  limits  of 
the  roadbed  were  withdrawn  from  pre- 
emption and  sale  and  reserved  in  order 
that  the  said  company  might,  in  case  the 
full  amount  of  lands  granted  was  not 
found  within  the  place  limits,  select  there- 
from enough  to  supply  the  deficiency,  and 
later  congress  granted  ten  sections  per 
mile  to  the  same  road,  the  later  grant  was 
a  mere  enlargement  of  the  earlier  and 
operated  upon  the  lands  reserved  as  afore- 
said. Wisconsin  Cent.  R.  Co.  v.  Forsythe, 
159   U.   S.   46,   57,   40   L.    Kd.    71. 

82.  Railroad  grant  forfeited. — United 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,  36  L.  Ed.  1091;  San  Jose  Land,  etc., 
Co.  V.  San  Jose  Ranch  Co.,  189  U.  S.  177, 
47  L.  Eel.  765;  Southern  Pac.  R.  Co.  7'. 
United  States,  168  U.  S.  1,  61,  43  L  Ed. 
355;  Southern  Pac.  R.  Co.  v.  United  States, 
189  U.    S.    447,   47   L.    Ed.   896. 

83.  Indemnity  land  reverted. — San  Jose 


Land,  etc.,  Co.  v.  San  Jose  Ranch  Co.,  189 
U.  S.  177,  180,  47  L  Ed.  765;  United  States 
V.  Colton  Marble,  etc.,  Co.,  146  U.  S.  615, 
36  L.  Ed.  1104;  Southern  Pac.  R.  Co.  v. 
United  States,  189  U.  S  447,  449,  47  L. 
Ed.   896. 

"The  Atlantic  and  Pacific  had  not  fixed 
its  definite  location  when  the  act  was 
passed,  and  yet  *  *  *  its  indemnity  lands 
were  held  excepted  from  the  Southern  Pa- 
cific grant.  See  United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  573,  36  L  Ed. 
1091;  Southern  Pac.  R.  Co.  v  United 
States,  183  U.  S.  519,  522,  46  L.  Ed.  307." 
Southern  Pac.  R.  Co.  v.  United  States,  189 
U.  S.  447,  450,  47  L   Ed.  896. 

84.  Reserved  swamp  lands. — Railroad 
Co.  V.  Fremont  County,  9  Wall.  89,  19  L. 
Ed.  563;  Railroad  Co.  v.  Smith,  9  Wall.  95, 
19  L.  Ed.  599;  McCormick  v.  Hayes,  159 
U.  S.  332,  40  L.  Ed.  171;  Rogers  Loco- 
motive Machine  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  559,  41  L.  Ed.  552. 

In  Railroad  Co.  v.  Smith,  9  Wall.  95,  19 
L.  Ed.  599,  congress  had  made  to  the  state 
of  Missouri  a  grant  of  land  to  aid  in  the 
construction  of  certain  railroads,  and  the 
legislature  of  the  state  had  conveyed  the 
land  to  the  Hannibal  and  St.  Joseph  Rail- 
road Company.  One  Smith  held  certain 
swamp  and  overflowed  lands,  which  he 
had  obtained  from  the  state,  and  the  ques- 
tion presented  was  whether  the  grant  to 
the  state  in  aid  of  the  railroads  covered 
the  swamp  and  overflowed  lands  granted 
to  her  by  the  act  of  September  28,  1850, 
the  latter  not  having  been  certified  to  the 
state  by  the  secretary  of  the  interior,  nor 
patented  to  her.  .And  it  was  held  that  the 
grant  in  aid  of  the  railroads  did  not  in- 
clnde  the  swamp  and  overflowed  lands. 
See  Wright  7'.  Roseberry,  121  U.  S  488 
505,  30  L.   Ed.   1039. 

85.  Lands  granted  to  states  for  internal 
improvement. — Railroad  Co.  7-.  Fremont 
Connty.  9  Wall.  89,  19  L.  Ed.  563,  followed 
in  Burlington,  etc..  R.  Co.  ?/.  Mills  County, 
154  U.  S.,  appx.,  568,  19  L  Ed.  565. 
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length  of  the  river  within  the  state  should  be  withdrawn  from  sale,  if  the  with- 
drawal was  valid,  a  subsequent  railroad  grant  with  the  ordinary  reservation 
clause  in  it  did  not  operate  upon  lands  so  withdrawn. ^^ 

(dd)  Mineral  Lands — aaa.  In  General. — The  policy  of  congress,  as  ex- 
pressed in  its  numerous  grants  of  public  lands  to  aid  in  the  construction  of  rail- 
roads, has  always  been  to  exclude  the  mineral  lands  from  them,  and  reserve 
them  for  special  disposition. s"  Mineral  lands  are  not  conveyed,  whether  known 
or  unknown  to  be  such  at  the  time  of  the  grant. ^^ 

bbb.  Time  of  Discovery  of  Minerals. — The  government  cannot  be  reasonably 
expected  to  issue  its  patent,  and  it  is  not  authorized  to  do  so,  without  excepting 
mineral  lands,  until  it  has  had  an  opportunity  to  have  the  country,  or  that  part 
of  it  for  which  a  patent  is  sought,  sufficiently  explored  to  justify  its  declara- 
tion in  the  patent,  which  would  be  taken  as  its  determination  that  no  mineral 
lands  exist  therein. ^^     Where  the  privilege  of  exploring  for  mineral  lands  was 


86.  Effect  of  withdrawal. — Spencer  v. 
McDougal,  159  U.  S.  62,  64,  40  L.  Ed.  76; 
Wolcott  V.  Des  Moines  Co.,  5  Wall.  681,  18 
L.  Ed.  689;  Williams  v.  Baker,  17  Wall. 
144,  152,  21  L.  Hd.  561;  Riley  v.  Welles,  154 
U.  S.,  appx.,  578,  19  L.  Ed.  648;  Homestead 
Co.  V.  Valley  Railroad,  17  Wall.  153,  162, 
21  L.  Ed.  622,  followed  in  Crilley  v.  Bur- 
rows, 17  Wall.  167,  21  L.  Ed.  624;  North- 
ern Lumber  Co.  v.  O'Brien,  204  U.  S.  190, 
200,  51  E.  Ed.  438.  See  post,  "Effect  of 
Withdrawal,"  II,  B,  3,  f,  (2),  (f),  ee. 

Neither  the  state  of  Iowa  nor  any  rail- 
road company  for  whose  benefit  the  act 
of  congress  of  May  15th,  1856  (11  Stat,  at 
Large,  9),  was  made,  took  any  title  to  the 
lands  then  claimed  by  the  Des  Moines 
Navigation  and  Railroad  Company,  under 
what  is  known  as  the  River  Grant  of  Au- 
gust 8th,  1846  (6  Id.  77);  and  that  the 
joint  resolution  of  March  2d,  1861  (13  Id. 
543),  and  the  act  of  July  12th,  1862  (12  Id. 
25),  on  this  subject  transferred  the  title 
from  the  Un'^ed  States  and  vested  it  in 
the  state  of  luwa  for  the  use  of  its  gran- 
tees under  the  said  river  grant.  Home- 
stead Co.  V.  Valley  Railroad,  17  V/all.  153, 
21  L.  Ed.  622,  followed  in  Crilley  v.  Bur- 
rows, 17  Wall.  167,  21   L.   Ed.  624. 

The  proviso  in  the  act  of  congress  of 
May  15,  1856  (11  Stat,  at  Large,  9),  mak- 
ing a  grant  of  lands  to  the  state  of  Iowa, 
in  alternate  sections,  to  aid  in  the  con- 
struction of  certain  railroads  in  said  state, 
by  which  proviso  it  was  provided:  "That 
any  and  all  lands  heretofore  reserved  to 
the  United  States,  by  any  act  of  congress 
or  in  any  other  manner  by  competent  au- 
thority, for  the  purpose  of  aiding  any 
object  of  internal  improvement,  or  any 
other  object  whatsoever,  be,  and  the  same 
are  hereby  reserved  to  the  United  States 
from  the  operation  of  this  act," — operated, 
in  connection  with  certain  subsequent  leg- 
islation, to  reserve  for  the  purpose  of  aid 
in  the  improvement  in  the  navigation  of 
the  Des  Moines  River,  an  equal  moiety, 
in  alternate  sections,  of  the  public  lands 
on,  and  within  five  miles  of,  the  said  river, 
between  the  "Raccoon  Fork,"  so  called, 
and  the  northern  boundary  of  the  state. 
Wolcott  V.  Des  Moines  Co.,  5  Wall.  681, 
18  L.   Ed.   089. 


87.  Mineral  lands. — Barden  v.  Northern 
Pac.  R.  Co.,  154  U.  S.  288,  317,  38  L.  Ed. 
992;  Central  Pac.  R.  Co.  v.  Nevada,  162 
U.  S.  512,  40  L.  Ed.  1057;  Northern  Pac. 
R.  Co.  V.  Sanders,  166  U.  S.  620,  634,  41 
L.   Ed.   1139. 

In  the  Barden  Case,  154  U.  S.  288,  38 
L.  Ed.  992,  it  was  held  that  mineral  lands 
were  excluded  from  the  operation  of  the 
Pacific  Railroad  land  grants,  whether  such 
minerals  were  known  or  unknown  at  the 
date  of  the  grant,  because  the  statutes  had 
excepted  them  in  the  most  unequivocal 
terms;  but  nothing  was  said  in  that  case 
to  impugn  the  authority  of  previous  cases 
which  had  held  that  these  grants  were  in 
prgesenti  of  lands  to  be  afterwards  located. 
They  became  so  located  when  they  were 
surveyed.  "Then  the  grants  attached  to 
them,  subject  to  certain  specified  excep- 
tions" (p.  313),  one  of  which  was  that 
minerals  should  be  discovered  upon  them 
before  the  issue  of  a  patent,  when  as  to 
such  lands  the  title  of  the  company  failed. 
The  possibility,  however,  that  minerals 
might  be  discovered  upon  certain  sections 
of  these  lands,  as  to  which  the  title  of  the 
railway  company  might  be  defeasible, 
would  not  impair  their  title  to  the  great 
bulk  of  the  grant,  or  enable  the  company 
with  respect  thereto  to  evade  its  just  obli- 
gations to  the  state.  Should  the  company 
disclaim  a  right  to  the  possession  of  any 
portion  of  these  lands  by  reason  of  the 
discovery  of  minerals  thereon,  there  would 
remain  no  right  to  tax  them  under  the 
statutes  of  Nevada,  but  so  long  as  the 
company  asserts  a  possessory  claim  to 
them  it  implies  a  corresponding  obliga- 
tion to  pay  the  taxes  upon  them.  Central 
Pac.  R.  Co.  V.  Nevada,  162  U.  S.  512,  526, 
40  L.  Ed.  1057.  See,  on  this  subject, 
Adams  v.  Henderson,  168  U.  S.  573,  580, 
42   L.    Ed.   584. 

88.  Mineral  lands  known  or  unknown. — 
Barden  v.  Northern  Pac.  R.  Co.,  154  U.  S. 
288,  38  L.  Ed.  992;  Toltec  Ranch  Co.  v. 
Cook,  191  U.  S.  532,  540,  48  L.  Ed.  291; 
Toltec  Ranch  Co.  v.  Babcock,  191  U.  S. 
542,  48  L.   Ed.  294. 

89.  Time  of  discovery  of  minerals. — 
Barden  v.  Northern  Pac.  R.  Co.,  154  U. 
S.  288,  331,  38  L-  Ed.  992.  ■ 
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in  full  force  at  the  time  of  the  location  of  the  definite  lines  of  the  road,  it  was 
a  right  reserved  and  excepted  out  of  the  grant  at  that  time/-^^ 

ccc.  What  Are  Mineral  Lands. — Lands  valuahle  solely  or  chiefly  for  granite 
quarries  are  mineral  lands,  within  the  meaning  of  statute  excepting  them  from 
the  operation  of  granting  acts.  The  word  "mineral"  is  not  construed  as  synony- 
mous with  metalliferous."^^ 

ddd.  Entries  upon  and  Claims  to  Mineral  Lands. — Formal  applications  made 
under  existing  statutes,  to  purchase  lands  as  mineral  lands,  if  made  in  good 
faith,  constitute  "claims"  within  the  meaning  of  the  statutes  and  are  excluded 
from  a  grant  to  a  railroad  company.'^^  j^  is  said  to  be  an  established  doctrine 
that  the  rights  of  miners,  who  had  taken  possession  of  mines  and  worked  and 
developed  them,  were  rights  which  the  government  had  by  its  conduct  recog- 
nized and  encouraged,  and  was  bound  to  protect. '-^^ 

eee.  Rights  of  Railroad  before  Character  of  Land  Ascertained. — The  delay 
of  the  government  in  issuing  a  patent  to  the  railroad  company,  does  not  affect 
the  power  of  the  company,  to  assert  in  the  meantime,  by  possessory  action,  its 
right  to  lands  which  are  in  fact  non-mineral.^^  But  such  delay  cannot  have  the 
effect  of  entitling  it  to  recover  lands  which  it  admits  to  be  mineral. ^^ 

(ee)  Lands  Reserved  to  United  States. — No  attempt  has  ever  been  made  to 
include  lands  reserved  to  the  United  States,  which  reservation  afterwards  ceased 
to  exist,  within  the  grant,  though  railroads,  have  more  than  once  passed  through 
military  reservations  for  forts  and  other  purposes,  which  have  been  given  up  or 
abandoned  as  such  reservations,  and  were  of  great  value  ;^^  not  only  does  the 
land  once  reserved  not  fall  under  the  grant  should  the  reservation  afterwards 
from  any  cause  be  removed,  but  it  does  not  then  become  a  source  of  indemnity 
for  deficiencies  in  the  place  limits.  Such  deficiencies  can  only  be  supplied  from 
lands  within  limits  designated  by  the  granting  act  or  other  law  of  congress.'*" 

(ff)  Indian  Land. — A  grant  in  general  terms  of  public  lands  in  aid  of  a 
railroad  does  not  apply  to  and  include  lands  within  a  rese'vation  for  Indians. ^^ 


90.  Privilege  of  exploring  for  mineral 
land. — Barden  v.  Northern  Pac.  R.  Co., 
154  U.  S.  288,  38  L.  Ed.  992;  United  States 
V.  Oregon,  etc.,  R.  Co.,  176  U.  S.  28,  4.5,  44 
L.  Ed.  358;  Buttz  v.  Northern  Pac.  R.  Co., 
119  U.  S.  55,  30  L.  Ed.  330;  Broder  v. 
Water  Co.,  101  U.  S.  274,  25  L.  Ed.  790; 
Northern  Pac.  R.  Co.  v.  Sanders,  166  U. 
S.   620,   635,   41    L.    Ed.   1139. 

91.  It  was  so  held  in  Northern  Pacific 
R.  Co.  V.  Soderberg,  188  U.  S.  526,  529,  47 
L.  Ed.  575,  where  it  appeared  that  the 
Northern  Pacific  Railroad  Company  was 
incorporated  under  act  of  congress  of 
July  2,  1864,  which  gave  them  power  to 
construct  a  railroad,  and  granted  every 
alternate  odd-numbered  section  of  public 
land,  "not  mineral,"  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each 
side  of  the  line. 

92.  Entries  upon  and  claims  to  mineral 
lands. — Northern  Pac.  R.  Co.  v.  Sand- 
ers, 166  U.  S.  620,  635,  41  L.  Ed.  1139; 
Barden  v.  Northern  Pac.  R.  Co.,  154 
U.  S.  288,  314,  38  L.  Ed.  992. 

93.  Possession  and  development  of 
mines. — Northern  Pac.  R.  Co.  7'.  Sand- 
ers, 166  U.  S.  620,  634,  41  L.  Ed.  1139; 
Broder  v.  Water  Co.,  101  U.  S.  274,  25  L. 
Ed.  790.  See,  also,  Jennison  v.  Kirk,  98 
U.   S.   453,   25   L.    Ed.   240. 

94.  Rights  of  railroad  before  character 
of  land  ascertained. — Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  35  I,.  Ed.  999;  Bar- 


den  V.  Northern  Pac.  R.  Co.,  154  U.  S.  288, 
38   L.   Ed.   992. 

95.  Barden  v.  Northern  Pac.  R.  Co.,  154 
U.   S.   288,   38   L.   Ed.   992. 

96.  Lands  reserved  to  United  States. — 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  28  L.  Ed.  1122;  Leavenworth,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634;  Bardon  v.  Northern  Pac.  R. 
Co.,   145   U.   S.   535,  36   L.   Ed.   806. 

97.  Bardon  v.  Northern  Pac.  R.  Co.,  145 
U.   S.   535,   544,   545,   36  L.    Ed.   806. 

98.  Indian  land. — Wilcox  z\  Jackson,  13 
Pet.  498,  10  L.  Ed.  264;  Leavenworth,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer, 113  U.  S.  629,  28  L.  Ed.  1122;  Bar- 
don 7A  Northern  Pacific  R.  Co.,  145  U.  S. 
535,  36  L.  Ed.  806;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  391,  46  L.  Ed.  954; 
Southern  Pac.  R.  Co.  v.  Bell,  183  U.  S. 
675,  46  L.  Ed.  383;  Groeck  7'.  Southern 
Pac.  R.  Co.,  183  U.  S.  690,  46  L.  Ed.  390; 
Atlantic,  etc.,  R.  Co.  7'.  Mingus,  165  U.  S. 
413,  41  L.  Ed.  770;  Dubuque,  etc.,  R.  Co. 
V.  Des  Moines,  etc.,  R.  Co.,  100  U.  S.  334, 
27   L.   Ed.   952. 

The  act  of  March  3,  1863  (12  Stat.  772\ 
to  aid  in  the  construction  of  certain  rail- 
roads in  Kansas,  embraces  no  part  of  the 
lands  reserved  to  the  Great  and  Little 
Osages  by  the  treaty  of  June  2,  1825  (Z-i 
Stat.  240);  and  the  treaty  concluded  Sep- 
tember  29,   1865,  and  proclaimed  Januarjj 
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And  it  is  immaterial  that  the  reservation  is  afterwards  set  aside  and  the  lands 
had  become  a  part  of  the  public  lands  of  the  nation. ^'^  But  where  the  right  of 
an  Indian  tribe  to  the  possession  and  use  of  certain  lands,  as  long  as  it  may 
choose  to  occupy  the  same,  is  assured  by  treaty,  a  grant  of  them,  absolutely  or 
cum  onere,  by  congress,  to  aid  in  building  a  railroad,  violates  an  express  stip- 
ulation ;i  and  operates  to  convey  the  fee  to  the  company,  subject  to  the  right  of 
occupancy  by  the  Indians.^ 

(tog)  Mexican  or  Spanish  Land  Grants. — Lands  within  the  boundaries  of 
an  alleged  Mexican  or  Spanish  grant  which  was  sub  judice  at  the  time  the 
secretary  of  the  interior  ordered  a  withdrawal  of  lands  along  the  route  of  the 
road,  were  not  embraced  by  a  grant  to  a   railroad  company.^     This   exclusion 


21,  1867  (14  Stat.  687),  neither  makes  nor 
recognizes  a  grant  of  such  lands.  The 
effect  of  the  treaty  is  simply  to  provide 
that  any  rights  of  the  companies  desig- 
nated by  the  state  to  build  the  roads 
should  not  be  barred  or  impaired  by  rea- 
son of  the  general  terms  of  the  treaty, 
but  not  to  declare  that  such  rights  ex- 
isted. Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L-  Ed.  634,  followed 
in  Missouri,  etc.,  R.  Co.  v.  United  States,. 
note,   92    U.    S.    760,   23   L.   Ed.    64,5. 

The  act  of  congress  of  even  date  with 
said  act  (12  Stat.  793),  authorizing  treaties 
for  the  removal  of  the  several  tribes  of  In- 
dians from  the  state  of  Kansas,  and  for 
the  extinction  of  their  title,  and  a  subse- 
quent act  for  relocating  a  portion  of  the 
road  of  the  appellant  (17  Stat.  5),  neither 
recognize  nor  confer  a  right  to  the  lands 
within  the  Osage  country.  Leavenworth, 
etc.,  R.  Co.  V.  United  States,  92  U.  S.  733, 
23  L.  Ed.  634,  followed  in  Missouri,  etc., 
R.  Co.  V.  United  States,  note,  92  U.  S.  760, 
23   L.   Ed.   645. 

99.  Indian  reservation  set  aside. — 
Leavenworth,  etc.,  R.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  Ed.  634,  followed  in 
Missouri  v.  United  States,  note,  92  U.  S. 
760,  23  L.  Ed.  645;  Scott  v.  Carew,  196  U. 
S.  100,  49  L.  Ed.  403.  See,  also,  Wilcox 
V.  Jackson,  13  Pet.  498,  10  L.  Ed.  264. 

1.  Indian  reservation  assured  by  treaty. 
—Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  Ed.  634,  fol- 
lowed in  Missouri  v.  United  States,  note, 
92  U.  S.  760,  23  L.  Ed.  645. 

2.  Fee  passes  subject  to  right  of  occu- 
pancy.—Buttz  V.  Northern  Pac.  Railroad, 
119  U.  S.  55,  30  L.  Ed.  330.  Such  a  right 
as  ,was  in  the  Indians  was  not  compre- 
hended in  the  term  "other  rights  and 
claims,"  used  in  the  statute.  See,  on  this 
point,  St.  Paul,  etc.,  R.  Co.  v.  Phelps,  137 
U.  S  528,  541,  34  L.  Ed.  767;  Beecher  v. 
Wetherby,  95  U.  S.  517,  24  L.  Ed.  440; 
Lone  Wolf  V.  Hitchcock.  187  U.  S.  553, 
47  L  Ed.  299.  See,  also,  Rardon  v.  North- 
ern Pac.  R.  Co.,  145  U.  S.  535,  542,  36  L. 
Ed.   806. 

The  agreement  of  the  Sisseton  and 
Wahpeton  bands  of  Dakota  or  Sioux  In- 
dians for  the  relinquishment  of  their  title 
was  accepted  on  the  part  of  the  United 
States  when  it  was  approved  by  the  secre- 
tary of  the   interior,  on   the   9th   of  June, 


1873.  That  agreement  stipulating  to  be 
binding  from  its  date.  May  19,  1873,  and 
the  Indians  having  retired  from  the  lands 
to  their  reservations,  the  relinquishment 
of  their  title,  so  far  as  the  United  States 
are  concerned,  held  to  have  then  taken 
place.  Buttz  v.  Northern  Pac.  Railroad, 
119   U.    S.    55,   30   L.   Ed.   330. 

"The  case  of  Buttz  v.  Northern  Pac. 
Railroad,  119  U.  S.  55,  30  L.  Ed.  330,  is  in 
seeming  conflict  with  Leavenw-orth,  etc., 
R.  Co.  V.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634,  inasmuch  as  it  was  held  that 
the  grant  by  act  of  July  2,  1864,  to  the 
Northern  Pacific  Railroad,  of  lands  to 
which  the  Indian  title  had  not  been  ex- 
tinguished, operated  to  convey  the  fee  to 
the  company  subject  to  the  right  of  oc- 
cupancy by  the  Indians;  but  the  case  is 
distinguishable,  as  there  was  in  the  second 
section  of  the  act  a  proviso  that  the  United 
States  'should  extinguish,  as  rapidly  as 
might  be  consistent  with  public  policy 
and  the  welfare  of  the  Indians,  their  title 
to  all  lands  falling  under  the  operation  of 
this  act,  and  acquired  in  the  donation  to 
the  road.'  The  prior  case  was  not  cited 
in  the  opinion."  Southern  Pac.  R.  Co.  v. 
Bell,  183  U.  S.  675,  681,  46  L.  Ed.  383; 
Groeck  v.  Southern  Pac.  R.  Co.,  183  U.  S. 
690,  46  L.  Ed.  390.  See  the  preceding 
notes   and  text. 

The  United  States  had  the  right  to  au- 
thorize the  construction  of  the  road  of  the 
Missouri,  Kansas  and  Texas  Railway  Com- 
pany through  the  reservation  of  the  Osage 
Indians,  and  to  grant  absolutelj'  the  fee  of 
the  two  hundred  feet  as  a  right  of  way  to 
the  company.  Though  the  lands  of  the 
Indians  were  reserved  by  treaty  for  their 
occupation,  the  fee  was  always  under  the 
control  of  the  government  and  when  trans- 
ferred without  reference  to  the  possession 
of  the  lands  and  without  designation  of 
any  use  of  them  requiring  the  delivery  of 
their  possession,  the  transfer  was  subject 
to  their  right  of  occupancy;  and  the  man- 
ner, time,  and  conditions  on  which  that 
right  should  be  extinguished  were  mat- 
ters for  the  determination  of  the  govern- 
ment and  not  for  legal  intestation  in  the 
courts  between  private  parties.  Missouri, 
etc..  R.  Co.  V.  Roberts,  152  U.  S.  114,  118, 
38  L.  Ed.  377. 

3.  Mexican  or  Spanish  land  grants. — 
Xewhall  7'.  Sanger,  92  U.  S.  761,  23  L.  Ed. 
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does  not  depend  upon  the  validity  of  the  claim  asserted,  or  its  final  establish- 
ment, but  upon  the  fact  that  there  exists  a  claim  of  a  right  under  a  grant  by 
Mexican  government,  which  is  yet  undetermined,  and  to  which,  therefore,  the 
phrase  "public  lands"  cannot  attach,  and  which  the  statute  does  not  include, 
although  it  might  be  found  within  the  limits  prescribed  on  each  side  of  the  road 
when  located.-*  If  a  grant  was  of  a  specific  quantity  within  designated  out- 
boundaries  containing  a  greater  area,  only  so  much  land  within  the  cutbound- 
aries  as  was  necessary  to  cover  the  specific  quantity  granted  was  excluded  from 
a  subsequent  grant  to  a  railroad  company.^ 

(hh)     Land  Claims  Arising  under   General  Land  Lazvs — aaa.    In   General. 

The  reasonable  purpose  of  the  government  undoubtedly  is  that,  while  it  is  giv- 
ing liberally  to  a  railroad  company,  not  to  give  any  lands  already  sold,  or  to 
which,  according  to  law  it  has  already  permitted  a  pre-emption  or  homestead 
right  or  other  claim  to  attach.*^  The  general  purpose  of  congress  is  to  keep  the 
lands  open  at  all  times  to  settlement  and  pre-emption,  and  subject  to  appropria- 


769;  Scott  V.  Carew,  19G  U.  S.  100,  111,  49 
L.  Ed.  403;  Carr  z:  Quigley,  149  U.  S.  652, 
37  L.  Ed.  885;  Huff  v.  Doyle,  93  U.  S.  558, 
564,  23  L.  Ed.  975.  See,  on  this  point, 
Doolan  v.  Carr,  125  U.  S.  618,  632,  31  L. 
Ed.  844;  Southern  Pac.  R.  Co.  v.  Bell.  183 
U.  S.  675,  46  L.  Ed.  383;  Groeck  v.  South- 
ern Pac.  R.  Co.,  183  U.  S.  690,  46  L.  Ed. 
390;  Cameron  v.  United  States,  148  U.  S. 
301,   310,  37   L.   Ed.  459. 

Lands  lying  within  the  place  limits  of  a 
railroad  land  grant,  but  also  included  by 
the  lines  of  an  official  survey  of  a  Mexi- 
can grant,  made  at  the  instance  of  the  per- 
son to  whom  such  grant  was  confirmed  in 
order  to  remove  the  uncertainty  as  to  its 
boundaries  due  to  the  generality  of  the 
description  in  the  decree  confirming  the 
grant,  were  sub  judice  at  the  time  of  the 
railroad  land  grant,  and  not  included 
within  it.  Southern  Pac.  R.  Co.  v.  United 
States,  200  U.  S.  354,  50  L.  Ed.  512. 

The  fact  that  there  had  been  no  final 
order  of  confirmation  requisite  under  the 
act  of  March  3,  1851,  §  13,  to  justify  an 
official  survey  of  a  Mexican  grant,  be- 
cause the  federal  government  had  appealed 
to  the  federal  supreme  court  from  the  de- 
cree of  confirmation  in  the  district  court, 
will  not  defeat  the  contention  that  lands 
within  the  place  limits  of  a  land  grant  to 
a  railroad,  which  were  also  within  the 
lines  of  such  survey  when  the  map  of  defi- 
nite location  was  filed  and  approved,  were 
sub  judice,  and  hence  excluded  from  the 
grant  to  the  railroad  company,  such  appeal 
having  been  practically  abandoned  by  the 
government,  and  the  government  not 
questioning  the  right  to  the  survey  when 
the  application  for  it  was  made.  Southern 
Pac.  R.  Co.  ?'.  United  States,  200  U.  S.  354, 
50  L.   Ed.   512. 

4.  Validity  of  claim  immaterial. — Doolan 
7'.  Carr,  125  U.  S.  618,  632.  31  L.  Ed.  844; 
Newhall  v.  Sanger,  92  U.  S.  7G1,  23  L.  Ed. 
769;  Kansas  Pac.  R.  Co.  v.  Dunmever,  113 
U.  S.  629,  642.  28  L.  Ed.  1122;  Whitnev  v. 
Taylor,   158   U.   S.   85.   92,  39   E.    Ed.   006. 

5.  Grant  of  soecific  quantity  within 
outboundaries. — Doolan     v.     Carr,    125    U. 


S.  618,  31   L.   Ed.  844;   Cameron  v.  United 
States,   148   U.   S.   301,  37   L.    Ed.   459. 

The  remainder  was  at  the  disposal  of 
congress  as  a  part  of  the  public  domain, 
and  its  patent  to  a  railroad  company  there- 
for passed  the  land.  Carr  v.  Quigley,  149 
U.  S.  652,  661,  37  L.  Ed.  885.  See  post, 
"Right  of  Selection  within  Outerbound- 
aries,"  III,  C,  3,  c,  (3),  (g),  cc,  (ee). 

6.  Land  claims  arising  under  general 
land  laws. — Southern  Pac.  R.  Co.  v.  United 
States,  200  U.  S.  354,  360,  50  L.  Ed.  512; 
Hastings,  etc.,  R.  Co.  v.  Whitney.  132  U. 
S.  357,  33  L.  Ed.  363;  Sioux  City,  etc.. 
Land  Co.  v.  Griffey,  143  U.  S.  32,  36  L.  Ed. 
64;  Whitney  v.  Taylor,  158  U.  S.  85,  39  L. 
Ed.    906. 

Contract  executed.— If  a  party  entitled 
by  law  to  enter  land  at  the  land  office  does 
so,  when  the  certificate  of  entry  is  given 
to  him,  a  contract  is  executed  between  him 
and  the  government,  and  thereafter  the 
land  ceases  to  be  a  part  of  the  public 
domain.  Witherspoon  v.  Duncan,  4  Wall. 
210,  18  L.  Ed.  339;  Bardon  v.  Northern 
Pac.  R.  Co.,  145  U.  S.  535,  36  L.  Ed.  806; 
Hastings,  etc.,  R.  Co.  v.  Whitnev,  132  U. 
S.  357,  33  L.  Ed.  363;  United  States  v. 
Oregon,  etc.,  R.  Co.,  176  U.  S.  28,  44  L. 
Ed.  358;  Northern  Pac.  R.  Co.  r.  Sanders, 
166  U.  S.  620,  41  L.  Ed.  1139;  United  States 
V.  Southern  Pac.  R.  Co.,  146  U.  S.  570,  36 
L.  Ed.  1091;  Railroad  Co.  v.  Baldwin.  103 
U.  S.  426,  26  L.  Ed.  578;  Bybee  v.  Ore- 
gon, etc.,  R.  Co.,  139  U.  S.  663,  35  L.  Ed. 
305;  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113 
U.  S.  620,  28  L.  Ed.  1122;  United  States 
V.  Winona,  etc.,  R.  Co..  165  U.  S.  463.  475, 
41  L.  Ed.  789;  United  States  v.  Union  Pac. 
R.  Co..  165  U.  S.  482,  41  L.  Ed.  797;  Sioux 
City,  etc.,  Land  Co.  v.  Griffev,  143  U.  S. 
32.  40,  36  L.  Ed.  64;  WhitneV  7'.  Taylor, 
158  U.  S.  85,  04,  30  L.  Ed.  006;  Orchard  v. 
Alexander,  157  U.  S.  372,  30  L.  Ed.  737; 
Shiver  7'.  United  States,  150  U.  S.  401,  404*, 
40  L.  Ed.  231;  Washington,  etc..  R.'  Co.' 
7'.  Osborn,  160  U.  S.  103.  100,  40  L.  Ed.  355; 
Orecron,  etc.,  R.  Co.  v.  United  States,  No  3* 
100  U.  S.  186.  47  L.  Ed.  1012.  See  Leaven- 
worth, etc..  R.  Co.  7'.  United  States  02 
U.  S.  733.  23  L.  Ed.  634;  Weeks  v.  Br'idg- 
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tion  for  public  uses  until  the  route  of  the  road  is  determinedJ  These  railroad 
land  grants  under  discussion  recognized  the  right  of  congress,  at  any  time  be- 
fore the  line  of  road  was  definitely  located,  to  dispose  of  the  sections  granted.^ 
The  relative  rights  of  railroads  and  of  settlers  under  these  congressional  grants, 
all  of  which  are  couched  in  similar  language,  have  been  the  subject  of  much  lit- 
igation, the  main  object  of  which  has  been  to  fix  the  time  when  the  right  of 
the  roads  to  particular  lands  withiii  both  the  place  limits  and  the  indemnity 
limits   finally   attaches   as    against   both   prior    and    subsequent   settlers.^ 

bbb.  Sufficiency  and  Validity  of  Claim. — The  relative  rights  of  a  railroad 
company  under  a  public  land  grant  to  it,  and  an  individual  entryman  under  a 
homestead  entry  within  its  place  limits,  must  be  determined,  not  by  the  act  of 
the  company  in  itself  fixing  definitely  the  line  of  its  road,  or  by  the  mere  oc- 
cupancy of  the  individual,  but  by  record  evidence.^^     Hence  it  may  be  said  the 


man,  159  U.  S.  541,  546,  40  L.  Ed.  253; 
Noble  i:  Union  River,  etc.,  R.  Co.,  147  U. 
S.   165,    174,   37   L.    Ed.    123. 

Relocation  of  road  on  new  line — Effect 
on  intervening  rights  of  third  parties. — 
Washington,  etc.,  R.  Co.  z'.  Coeur  D'Alene 
R.,  etc.,  Co.,  160  U.  S.  77,  40  L.  Ed.  346; 
Missouri,  etc.,  R.  Co.  v.  Cook,  163  U.  S. 
491,   498,   41    L.    Ed.   239. 

7.  General  purpose  of  government. — 
Winona,  etc.,  R.  Co.  v.  Barney,  113  U.  S. 
618,  626,  28  E-  Ed.  1109;  Railroad  Co.  v. 
Baldwin,  103  U.  S.  426,  26  L.  Ed.  578; 
Missouri,  etc.,  R.  Co.  v.  Kansas  Pac.  R. 
Co.,  97  U.  S.  491,  24  L.  Ed.  1095;  Leaven- 
worth, etc.,  R.  Co.  V.  United  States,-  92  U. 
S  733,  23  L.  Ed.  634;  Nelson  v.  Northern 
Pac.  R.  Co.,  188  U.  S.  108,  132,  47  L.  Ed. 
406;  Northern  Lumber  Co.  v.  O'Brien,  204 
U.  S.  190,  196,  51  L.  Ed.  438;  Railroad  Co. 
V.  Baldwin,  103  U.  S.  426,  429,  26  L.  Ed. 
578. 

8.  Right  of  disposition  prior  to  attach- 
ment of  title. — Northern  Pac.  R.  Co.  v. 
Sanders,  166  U.  S.  620,  634,  41  L.  Ed.  1139; 
Bullard  v.  Des  Moines,  etc.,  R.  Co.,  122  U. 
S.  167,  30  L.  Ed.  1123;  United  States  v. 
Oregon,  etc.,  R.  Co.,  176  U.  S.  422,  44  L. 
Ed.  529;  Railroad  Co.  v.  Baldwin,  103  U. 
S.  426,  26  L.  Ed.  578;  Bybee  v.  Oregon, 
etc.,  R.  Co.,  139  U.  S.  663,  35  L.  Ed.  305; 
Bardon  v.  Northern  Pac.  R.  Co.,  145  U. 
S.  535,  545,  36  L-  Ed.  806;  Nelson  7^.  North- 
ern Pac.  R.  Co.,  188  U.  S.  108,  116,  47  L. 
Ed.  406;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer,  113  U.  S.  629,  639,  644,  28  L.  Ed. 
1122;  United  States  v.  Southern  Pac.  R. 
Co.,  146  U.  S.  570,  593,  36  L-  Ed.  1091; 
United  States  v.  Oregon,  etc.,  R.  Co.,  176 
U.  S.  28,  47,  44  L.  Ed.  358;  Menotti  v.  Dil- 
lon, 167  U.   S.   703,  42   L.   Ed.  333. 

In  St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.  Co.,  139  U.  S.  1,  5,  35  L.  Ed.  77,  it  was 
held  that  after  a  map  of  a  general  route 
was  filed  and  up  to  definite  location,  the 
grant  to  the  railroad  company  was  in  the 
nature  of  a  "float,"  and  land  which  pre- 
viously to  definite  location  had  been  re- 
served, sold,  granted  or  otherwise  appro- 
priated, or  upon  which  there  was  a  pre- 
emption "or  other  claim  or  right"  did  not 
pass  by  the  grant  of  congress. 

Where  the  grant  to  the  railroad  com- 
pany    was      of     odd-numbered     sections, 


within  certain  exterior  lines,  "not  sold, 
reserved  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emp- 
tion or  homestead  claim  may  not  have 
attached,  at  the  time  the  line  of  said  road 
is  definitely  fixed,"  the  filing  of  a  map  of 
general  route  and  the  issuing  of  a  with- 
drawal order  did  not  prevent  the  United 
States,  by  legislation,  at  any  time  prior  to 
the  definite  location  of  the  road,  from 
selling,  reserving  or  otherwise  disposing 
of  any  of  the  lands  which,  but  for  such 
legislation,  would  have  become,  in  virtue 
of  such  definite  location,  the  property  of 
the  railroad  company.  Especially  must 
this  be  true,  where  the  grant  is  made  sub- 
ject to  the  reserved  power  of  congress  to 
add  to,  alter,  amend  or  repeal  the  act  con- 
taining such  grant.  Menotti  v.  Dillon,  167 
U.    S.    703,   720.   42    L.    E.    333.  _ 

It  follows  that  the  indemnity  clause  in 
a  granting  act  covers  losses  from  the 
grant  by  reason  of  sales  and  the  attach- 
ment of  pre-emption  rights  previous  to  the 
date  of  the  act,  as  well  as  by  reason  of 
sales  and  the  attachment  of  pre-emption 
rights  between  that  date  and  the  final  de- 
termination of  the  route  of  road.  Winona, 
etc.,  R.  Co.  V.  Barney,  113  U.  S.  618,  626, 
28  L.  Ed.  1109. 

9.  Time  of  attachment  of  title. — South- 
ern Pac.  R.  Co.  7'.  Bell,  183  U.  S.  675,  679, 
46  L.  Ed.  383;  Groeck  v.  Southern  Pac. 
R.  Co.,  183  U.  S.  690,  46  L.  Ed.  390.  See 
ante,  "Vesting  of  Title,"  U.  B,  3,  f,  (2). 
fc);  post,  "Vesting  of  Title — Selection  and 
Approval,"  H,  B,  3,  f,   (2),   (m),  bb. 

Two  objects  have  been  kept  steadily  in 
view:  First,  securing  to  the  railroad  the 
benefit  of  the  lands  actually  granted; 
second,  protecting,  as  far  as  possible,  the 
right  of  the  public  to  lands  not  actually 
granted,  or  necessary  to  indemnify  the 
roads  for  lands  which  have  become  un- 
available to  it  within  its  granted  limits,  by 
reason  of  the  fact  that  they  had  been  other- 
wise disposed  of  prior  to  the  designation 
of  the  line  of  the  road.  Southern  Pac.  R. 
Co.  V.  Bell,  183  U.  S.  675,  679,  46  L.  Ed. 
383;  Groeck  v.  Southern  Pac.  R.  Co.,  183 
U.    S.    690.    46    L.    Ed.    390. 

10.  Sufficiency  and  validity  of  claim. — 
Hastings,  etc..  R.  Co.  v.  Whitney,  132  U. 
S.  357,  33   L.   Ed.  363;  Tarpey  v.  Madsen, 
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intention  was  to  exclude  land  to  which  homestead  or  pre-emption  rights  had  "at- 
tached,"^^  and  existed, 12  ^t  the  time  of  the  definite  location  of  the  line  of  road, 
and  withdrawal  of  the  land  from  the  operation  of  the  general  land  laws.^^     3^- 


178  U.  S.  215,  224,  44  L.  Ed.  1042.  See 
ante,  "Proof  of  Time  of  Attachment  of 
Title,"  II,  B,  3,  f,  (2),  (d),  bb,  (cc),  aaa, 
(ccc). 

11.  Land  to  which  rights  had  attached. 
— Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
Ed.  769;  Carr  v.  Quigley,  149  U.  S.  652,  37 
L.  Ed.  885;  Menotti  v.  Dillon,  167  U.  S. 
703,  42  L.  Ed.  333;  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  28  L.  Ed.  1122; 
Whitney  v.  Taylor,  158  U.  S.  85,  39  L.  Ed. 
906;  Northern  Pac.  R.  Co.  v.  De  Lacey, 
174  U.  S.  622,  43  L.  Ed.  1111;  Nelson  v. 
Northern  Pac.  R.  Co.,  188  U.  S.  108,  131, 
47  h.  Ed.  406;  Tarpey  v.  Madsen,  178  U.  S. 
215,  44  L.  Ed.  1042;  United  States  v.  Bur- 
lington, etc.,  R.  Co.,  98  U.  S.  334,  25  L. 
Ed.   198. 

The  word  "attached"  was  probably  the 
best  that  could  have  been  used.  It  does 
not  mean  mere  settlement,  residence  or 
cultivation  of  the  land,  but  it  means  a  pro- 
ceeding in  the  proper  land  office,  by  which 
the  inchoate  right  to  the  land  is  initiated. 
It  means  that  by  such  a  proceeding  a  right 
of  homestead  or  pre-emption  has  fastened 
to  that  land,  which  can  ripen  into  a  per- 
fect title  by  future  residence  and  cultiva- 
tion. Sioux  City,  etc.,  Land  Co.  v.  Griffey, 
143  U.  S.  32,  36  L.  Ed.  64;  Hastings,  etc., 
R.  Co.  V.  Whitney.  132  U.  S.  357,  33  L.  Ed. 
363;  Kansas  Pac.  R.  Co.  v.  Dunmeyer.  113 
U.  S.  629,  28  L.  Ed.  1122;  Whitney  v.  Tay- 
lor, 158  U.  S.  85,  39  L.  Ed.  906;  Northern 
Pac.  R.  Co.  V.  Colburn,  164  U.  S.  383,  386, 
41  L.  Ed.  479;  Lansdale  v.  Daniels,  100  U. 
S.  113,  116,  2.'>  L.   Ed.  587. 

Under  the  acts  granting  lands  to  aid  in 
the  construction  of  a  line  of  railroad  from 
the  Missouri  River  to  the  Pacific  Ocean, 
the  claim  of  a  homestead,  or  pre-emption 
entry,  made  at  any  time  before  the  filing 
of  that  map  in  the  general  land  office,  had 
attached,  within  the  meaning  of  those 
statutes,  and  no  land  to  which  such  right 
had  attached  came  within  the  grant. 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U. 
S.    629,    28    L.    Ed.    1122. 

In  the  land  department  the  filing  of  the 
declaratory  statement  is  recognized  as  the 
assertion  of  a  pre-emption  claim  which 
excepts  a  tract  from  the  scope  of  a  rail- 
road grant  like  this.  See  Whitney  v.  Tay- 
lor, 158  U.  S.  85,  95,  39  L.  Ed.  906,  citing 
the  following  cases:  Malone  ?'.  Railway 
Company,  7  Land  Dec.  13;  Millican  z'. 
Railroad  Company,  7  Land  Dec.  85;  Payne 
7'.  Railroad  Company,  7  Land  Dec.  405; 
Railroad  Company  v.  Lewis,  8  Land  Dec. 
292;  Railroad  Company  v.  Stovenour,  10 
Land  Dec.  645. 

"The  same  doctrine  was  applied  in  Bar- 
don  7'.  Northern  Pac.  R.  Co.,  145  U.  S. 
535,  36  L.  Ed.  806.  to  a  pre-emption  entry, 
though  it  is  true  that  in  that  case  pavmcnt 
had  been  made,  and  the  final  receipt  is- 
sued prior  to  th.  filing  of  the  map  of  defi- 


nite location."     Whitney  v.  Taylor,  158  U. 
S.  85,  92,  39  L.   Ed.  906. 

Applies  to  homestead  as  well  as  pre- 
emption claims. — Hastings,  etc.,  R  Co.  v 
Whitney,  132  U.  S.  357,  33  L.  Ed.  363; 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  28  L.  Ed.  1122;  Tarpey  v.  Madsen, 
178   U.    S.   215,   225,   44    L.    Ed.    1042. 

12.  Necessity  for  existence  of  claim. — • 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  28  L.  Ed.  1122;  Oregon,  etc.,  R. 
Co.  V.  United  States,  No.  3,  190  U.  S.  186» 
190,  47  L.  Ed.  1012;  Nelson  v.  Northern 
Pac.  R.  Co.,  188  U.  S.  108,  116,  47  L.  Ed. 
406;  Toltec  Ranch  Co.  v.  Cook,  191  U. 
S.  532,  541,  48  L.  Ed.  291;  Toltec  Ranch 
Co.  V.  Babcock,  191  U.  S.  542,  48  L.  Ed. 
294;  Tarpey  v.  Aladsen,  178  U.  S.  215,  226, 
44  L.  Ed.  1042. 

If  there  were  at  the  time  of  the  filing 
of  the  map  of  definite  location  an  actual 
existing  claim,  even  though  it  might  turn 
out  to  be  wholly  unfounded,  the  land  thus 
claimed  would  not  pass  by  the  grant. 
Northern  Pac.  R.  Co.  v.  Sanders,  166  U. 
S.  620,  41  L.  Ed.  1139;  Northern  Pac.  R. 
Co.  V.  De  Lacey,  174  U.  S.  622,  635,  43  L. 
Ed.    1111. 

Where  the  time  to  make  proof  and  pay- 
ment on  a  pre-emption  claim  had  not  ex- 
pired at  the  time  of  the  filing  of  the  map 
of  definite  location,  such  claim  was  held 
to  be  an  existing  claim  of  record  at  that 
date.  Northern  Pac.  R.  Co.  v.  De  Lacey, 
174  U.   S.   622,  633,   43   L.   Ed.   1111. 

"So  long  as  it  remains  a  subsisting  en- 
try of  record,  whose  legality  has  been 
passed  upon  by  the  land  authorities,  and 
their  action  remains  unreversed,  it  is  such 
an  appropriation  of  the  tract  as  segregates 
it  from  the  public  domain,  and  therefore 
precludes  it  from  subsequent  grants." 
Hastings,  etc.,  R.  Co.  7'.  Whitney,  132  U. 
S.  357,  33  L.  Ed.  363;  Oregon,  etc.,  R.  Co. 
V.  United  States,  No.  3,  190  U.  S.  186,  191, 
47   L.    Ed.   1012. 

In  Northern  Pac.  R.  Co.  7'.  De  Lacev. 
174  U.  S.  622,  43  L.  Ed.  1111,  it  was  held 
that  there  was  no  existing  claim  and  that 
the  company  took  title. 

An  attempted  entry  after  a  prior  home- 
stead entry  had  been  canceled  is  not  suffi- 
cient to  remove  the  land  from  the  jurisdic- 
tion of  the  secretary  of  the  interior  where 
the  facts  do  not  show  that  the  entryman 
was  "in  the  place  of  one  who,  having  done 
all  he  could  to  enter  the  land,  had  been 
refused  such  entrj',  but  had  nevertheless 
not  acquiesced  in  such  decision  and  had 
taken  possession  of  it  as  a  homestead." 
United  States  v.  Chicago,  etc.,  R.  Co.,  19.') 
U.  S.  524.  537,  49  L.   Kd.  306. 

13.  At  what  period  claim  must  exist. — 
St.  Paul,  etc..  R.  Co.  t.  Northern  Pac.  R. 
Co..  139  U.  S.  1,  18.  35  L.  Ed.  77:  North- 
ern Pac.  R.  Co.  7'.  Sanders,  166  U.  S.  620, 
634,  636,  41  L.  E  J.  1139:  Nelson  v.  North. 
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where  the  claimant  did  not  enter  upon  the  tract  in  controversy  until  after  the 
land  was  selected  and  certified  to  the  state  for  the  benefit  of  the  company,  and 
was  within  the  scope  of  the  confirmation  to  the  company  by  an  act  of  congress, 
the  title  of  the  company  was,  therefore,  perfect  as  against  him.^^  Nor  are 
pre-emption  claims  excluded  where  the  statute  declares  that  the  land  shall  not  be 
subject  to  pre-emption. 1^ 

Meritorious  Though  Imperfect  Claims. — Congress,  m  the  act  of  makmg 
donations  to  railroads  and  for  other  internal  improvements,  could  not  be  sup- 
posed to  exercise  its  liberality  at  the  expense  of  pre-existing  rights,  which, 
thouo-h  imperfect,  were  still  meritorious,  and  had  just  claims  to  legislative  pro- 
tection.^*^    There  are  no  doubt  many  cases  where  land  claimants  have  failed  to 


ern  Pac.  R.  Co.,  188  U.  S.  108,  117,  47  L. 
Ed.  406;  United  States  v.  Northern  Pac. 
R.  Co.,  152  U.  S.  284,  296,  298,  38  L.  Ed. 
443-  Oregon,  etc.,  R.  Co.  v.  United  States, 
No.  3,  190  U.  S.  186,  192,  193,  47  L.  Ed. 
1012;  Toltec  Ranch  Co.  v.  Cook,  191  U. 
S.  532,  541,  48  L-  Ed.  291;  Toltec  Ranch  Co. 
V.  Babcock,  191  U.  S.  542,  48  L.  Ed.  294. 

As  to  lands  within  the  primary  limits, 
the  grant  takes  immediate  effect,  and  at- 
taches to  particular  lands  when  the  map 
of  definite  location  is  filed.  The  secre- 
tary of  the  interior  may,  upon  the  filing 
of  such  map,  give  notice  of  a  withdrawal 
from  sale  of  all  the  odd-numbered  sec- 
tions within  the  granted  limits,  and  the 
title  so  acquired  by  the  railroad  company 
relates  back  to  the  date  of  the  grant  and 
takes  precedence  of  all  titles  subsequently 
acquired,  except  those  specifically  named. 
Southern  Pac.  R.  Co.  v.  Bell,  183  U.  S. 
675,  681,  46  L.  Ed.  383;  Groeck  v.  South- 
ern Pac.  R.  Co.,  183  U.  S.  690,  46  L.  Ed. 
390-  St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.   Co.,  139  U.   S.   1,  35  L.   Ed.  77. 

In  Wood  V.  Beach,  156  U.  S.  548,  39  L. 
Ed.  528,  it  appeared  that  the  map  of  the 
line  of  definite  location  was  filed  Decem- 
ber 6,  1866,  and  a  withdrawal  followed  in 
3867,  while  the  occupation  and  settlement 
of  the  homesteader  did  not  commence  un- 
til June  8,  1870.  Of  course,  the  legal  title 
to  the  sections  granted  vested  in  the  rail- 
way company  upon  the  filing  and  ac- 
ceptance of  the  map  of  definite  location. 
Besides,  the  withdrawal  in  1867  was  pur- 
suant to  the  express  command  of  the  act 
of  congress  of  July  26,  1866,  14  Stat.  290, 
§  4,  which  provided  that  as  soon  as  the 
railway  company  should  file  with  the 
secretary  of  the  interior  maps  of  its  line, 
designating  the  route  thereof,  it  shall  be 
the  duty  of  said  secretary  to  withdraw 
from  the  market  the  lands  granted. 

In  1884  the  Northern  Pacific  Railroad 
Company  definitely  located  the  line  of  its 
railroad.  In  1881,  three  years  before  the 
definite  location  of  the  road,  IK  went  upon 
land  and  occupied  it,  and  continuously  re- 
sided thereon,  under  act  of  1862.  When 
A  entered  and  occupied  the  land  it  was 
unsurveyed  and  was  not  surveyed  until 
1893,  and  as  soon  as  surveyed  A  at- 
tempted to  enter  it  under  the  homestead 
laws.  After  the  land  was  surveyed  it  was 
found  that  the  land  entered  and  occupied 


by  A  was  an  odd-numbered  section,  and 
by  the  act  of  congress  of  1864,  the  alter- 
nate odd-numbered  sections  to  a  certain 
extent  were  granted  to  the  Northern  Pa- 
cific Railroad  Company,  and  this  was  one 
of  those  odd-numbered  sections.  It  was 
held  that  an  order  of  withdrawal,  made  in 
1873,  based  upon  the  map  of  general  route 
of  the  railroad,  did  not  vest  such  title  in 
the  railroad  company  as  to  defeat  the  title 
of  A  who  had  settled  under  the  homestead 
laws,  when  the  land  was  not  surveyed  un- 
til 1893,  because  §§  3  and  6  of  the  act  of 
1864  must  be  taken  together;  and  that  A 
was  not  a  trespasser,  but  that  his  con- 
tinuous occupancy  with  a  view,  in  good 
faith,  to  acquire  the  land  under  the 
homestead  laws  as  soon  as  it  was  surveyed 
constituted  a  claim  upon  the  land  within 
the  meaning  of  the  act  of  1864;  and  that 
the  order  of  withdrawal  could  not  prevent 
one,  who  in  good  faith  intended  to  claim 
the  benefit  of  the  homestead  laws,  from 
occupying  one  of  the  odd-numbered  sec- 
tions before  definite  location.  Nelson  v. 
Northern  Pac.  R.  Co..  188  U.  S.  108,  115, 
117,    121,    133,    47    L.    Ed.    406. 

14.  Railroad  grant  perfected  as  against 
claimant. — Lake  Superior,  etc..  Iron  Co.  v. 
Finan,  155  U.  S.  385,  39  L.  Ed.  194;  Wal- 
den  V.  Knevals,  114  U.  S.  373,  375,  29  L-  Ed. 
167;  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113 
U.  S.  629,  28  L.  Ed.  1122;  Southern  Pac. 
R.  Co.  V.  Bell,  183  U.  S.  675,  681.  46  L.  Ed. 
383;  Groeck  v.  Southern  Pac.  R.  Co.,  183 
U.  S.  690,  46  L.  Ed.  390;  Van  Wyck  v. 
Knevals,  106  U.   S,  360,  366,  27  L.  Ed.  201. 

15.  Claim  to  land  not  subject  to  pre- 
emption.— Buttz  V.  Northern  Pac.  Railroad, 
119   U.    S.   55,   30  L.    Ed.   330. 

16.  Meritorious  though  imperfect  claims. 
— Broder  v.  Water  Co.,  101  U.  S.  274,  276, 
25  L.  Ed.  790.  See  Wolcott  v.  Des  Moines 
Co..  5  Wall.  681,  18  L.  Ed.  689;  Williams 
V.  Baker,  17  Wall.  144,  21  L.  Ed.  561;  Leav- 
enworth, etc.,  R.  Co.  V.  United  States,  92 
U.  S.  733,  23  L.  Ed.  634;  Whitney  v.  Taylor, 
158  U.  S.  85,  39  L.  Ed.  906;  Northern  Pac. 
R.  Co.  V.  Sanders.  166  U.  S.  620,  41  L.  Ed. 
1139;  Tarpey  v.  Madsen,  178  U.  S.  215,  226, 
44  L.  Ed.  1042;  Bardon  v.  Northern  Pac. 
R.  Co.,  145  U.  S.  535,  36  L.  Ed.  806; 
Northern  Pac.  R.  Co.  v.  De  Lacey,  174 
U.  S.  622.  626,  43  L.  Ed.  1111;  Northern 
Pac.  R.  Co.  7'.  Colburn,  164  U.  S.  383,  41 
L.  Ed.  479;  Oregon,  etc.,  R.  Co.  v.  United 


PUBLIC  LANDS. 


187 


make  a  proper  entry  or  to  take  other  steps  necessary  to  the  perfection  of  their 
claim,  in  which  such  claimants  have  valid  excuses  which  the  courts  will  recoo-- 
nize  and  uphold  their  claims  upon  the  strength  thereof. ^'^ 

Mere  Occupation. — The  mere  occupation  of  a  tract  of  public  land  does  not 
in  and  of  itself  except  that  tract  from  the  operation  of  a  railroad  o-rant;  a 
settler  cannot  dispute  the  claim  of  a  railroad  company  until  and  unless  he  files 
his  entry  in  the  proper  land  office. ^^ 

ccc.  Effect  of  Liability  to  Subsequent  Cancellation. — The  condition  of  the 
title  at  the  date  of  the  definite  location  determines  the  question  as  to  whether 
the  land  passes  to  the  railroad  company  or  not.^^  The  validity  and  effect  of 
the  appropriation  do  not  depend  upon  its  not  being  subjected  afterwards  to 
cancellation  because  of  the  omission  of  some  particular  duty  of  the  party  claim- 
ing its  benefit.2o     With  the  subsequent  performance  of  the  conditions,  the  corn- 


States,  No.  1,  189  U.  S.  103,  111,  47  L.  Ed. 
726. 

'"Not  only  are  prior  reservations  made 
by  the  government,  and  rights  of  pre-emp- 
tion excepted,  but  the  improvements  of 
bona  fide  settlers  on  land  returned  or  de- 
nominated mineral  lands,  and  the  timber 
necessary  to  support  the  miners'  improve- 
ments, and  any  other  lawful  claim,  are 
unafifected  by  the  grant.  Of  course,  this 
means  any  honest  claim  evidenced  by  im- 
provements or  other  acts  of  possession." 
Broder  v.  Water  Co.,  101  U.  S.  274,  277, 
25  L.   Ed.   790. 

17.  Failure  to  perfect  title — Excuse  for 
failure.— "In  the  Ard  Case,  156  U.  S.  537, 
39  L.  Ed.  524,  the  court  said:  'The  law 
deals  tenderly  with  one  who,  in  good 
faith,  goes  upon  the  public  lands,  with  a 
view  of  making  a  home  thereon.  If  he 
does  all  that  the  statute  prescribes  as  the 
condition  of  acquiring  rights,  the  law  pro- 
tects him  in  those  rights,  and  does  not 
make  their  continued  existence  depend 
alone  upon  the  question  whether  or  no  he 
takes  an  appeal  from  an  adverse  decision 
of  the  officers  charged  with  the  duty  of 
acting  upon  his  application.'  In  the  Tar- 
pey  Case,  178  U.  S.  215,  44  L.  Ed.  1042, 
it  was  said  that  'the  right  of  one  who 
has  actually  occupied  (public  lands),  with 
an  intent  to  make  a  homestead  or  pre- 
emption entry,  cannot  be  defeated  by 
the  mere  lack  of  a  place  in  which  to  make 
a  record  of  his  intent;'  that  if  a  settler 
was  in  possession  before  definite  location, 
'with  a  view  of  entering  it  as  a  homestead 
or  pre-emption  claim,  and  was  simply  de- 
prived of  his  ability  to  make  his  entry  or 
declaratory  statement  by  the  lack  of  a 
local  land  ofifice,  he  could  undoubtedly, 
when  such  ofifice  was  established,  have 
made  his  entry  or  declaratory  statement 
in  such  wav  as  to  protect  his  rights.'  So, 
if  the  condition  of  the  lands,  being  unsur- 
veyed,  prevents  the  making  by  a  bona 
fide  occupant  of  a  proper  application  of 
record  to  enter  them  under  the  homestead 
laws,  his  rights  will  not  be  lost,  if,  after 
the  lands  are  surveyed,  he  applied  in  due 
time  to  enter  the  lands  under  those  laws. 
And  such  has  been  held  to  be  the  ob- 
ject and  effect  of  the  act  of  Mav  14.  IRRO, 
c.  89,  21  Stat.  140."     Oregon,  etc.,  R.  Co. 


V.  United  States,  Xo.  1,  189  U.  S.  103,  114 
47   L.   Ed.    726. 

18.  Mere  occupation. — Tarpey  v.  Mad- 
sen,  178  U.  S.  215,  226,  44  L.  Ed.  1042; 
Northern  Pac.  R.  Co.  v.  Colburn,  164  U.  S 
383,  41  L.  Ed.  479;  Northern  Pac.  R.  Co. 
V.  Sanders,  166  U.  S.  620,  41  L.  Ed.  1139; 
Whitney  v.  Taylor,  158  U.  S.  85,  39  L. 
Ed.  906;  Lansdale  v.  Daniels,  100  U.  S. 
113,  25  E.  Ed.  587;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491,  497, 
24  E.  Ed.  1095;  United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  598,  36  L.  Ed. 
1091;  Nelson  v.  Northern  Pac.  R.  Co.,  188 
U.    S.   108,   132,  47   L.   Ed.   406. 

In  Maddox  v.  Burnham,  156  U.  S.  544, 
39  L.  Ed.  527,  the  question  was  as  to  the 
rights  of  a  homestead  occupant  as  against 
a  certain  railway  company.  Referring  to 
the  third  section  of  the  act  of  1880,  the 
court  said:  "By  this  section  for  the  first 
time  the  right  of  a  party  entering  land 
under  the  homestead  law  was  made  to 
relate  back  to  the  time  of  his  settlement. 
But  this  act  was  passed  long  after  the 
rights  of  the  railway  company  had  ac- 
crued and  the  legal  title  had  passed  to  it. 
It  is  not  operative,  therefore,  to  divest  such 
legal  title,  or  enlarge  as  against  such 
title  any  equitable  rights  which  the  de- 
fendant theretofore  had."  This  was  a 
case  therefore  in  which  the  claim  based 
upon  occupancy  accrued  after  the  legal 
title  had  become  vested  in  the  railroad 
company,  not  a  case  in  which  the  grant 
was  a  float  with  no  right  attached  to  any 
specific    section. 

Entry  under  town  site  act. — Northern 
Pacific  R.  Co.  V.  Smith,  171  U.  S.  260,  269, 
43    E.    Ed.    157. 

19.  Land  claims  subject  to  cancellation. 
—Whitney  7'.  Taylor.  158  U.  S.  85.  95,  39 
L.  Ed.  906;  Water,  etc.,  Co.  v.  Bugbey,  96 
U.  S.  165,  24  L.  Ed.  621;  Kansas  Pac. 
R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28 
L.  Ed.  1122;  Northern  Pac.  R.  Co.  v. 
Sanders,  166  U.  S.  620,  41  L.  Ed.  1139; 
Oregon,  etc.,  R.  Co.  v.  United  States,  No. 
3.   190  U.  S.   186,  192,  47   L.   Ed.   1012. 

20.  Bardon  v.  Northern  Pac.  R  Co , 
145  U.  S.  535,  539,  36  L.  Ed.  806;  Wilcox 
V.    Jackson,   13   Pet.   498,   10   L.    Ed.   264. 

The  practice  has  been  to  regard  land, 
upon  which  an  entry  of  record  valid  upon 
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pany  has  nothing  to  do.  The  right  of  the  homestead  having  attached  to  the 
land,  it  is  excepted  out  of  the  grant  as  much  as  if  in  a  deed  it  had  been  excluded 
from  the  conveyance  by  metes  and  bounds. ^^  It  is  not  conceivable  that  congress 
intended  to  place  those  parties,  the  railroad  company  and  the  various  claim- 
ants to  the  land,  in  the  attitude  of  contestants,  with  the  right  in  each  to  require 
proof  from   the  other   of  complete  performance  of  its  obligations. 22 

(ii)  Land  Claims  Caiicclcd  Subsequent  to  Jllthdraical. — Where  a  homestead 
pre-emption,  or  other  claim  excepted  the  land  from  the  operation  of  the  rail- 
road grant,  upon  the  cancellation  of  that  entry  the  tract  in  question  did  not 
enure  to  the  benefit  of  the  company,  but  reverted  to  the  government  and  be- 
came a  part  of  the  public  domain,  subject  to  appropriation  by  the  first  legal  ap- 
plicant.-^ 

dd.  Adjustnient  of  Grants  and  Individual  Claims. — \A'here  a  company  has 
accepted  the  provisions  of  an  act  of  congress,  enacted  for  the  purpose  of  settling 
disputes  regarding  sections  of  land  falling  within  the  boundaries  of  its  grant, 
it  cannot  by  sale  or  contract  to  sell  certain  portions  of  the  land,  take  such  land 
out  of  the  operation  of  the  grant.^'* 

(k)  Construction  of  Grant — aa.  In  General. — It  is  always  to  be  borne  in 
mind,  in  construing  a  congressional  grant,  that  the  act  by  which  it  is  made  is 


its  face  has  been  made,  as  appropriated 
and  withdrawn  from  subsequent  home- 
stead entry,  pre-emption,  settlement,  sale 
or  grant  until  the  original  entry  be  can- 
celed or  declared  forfeited.  Hastings, 
etc.,  R.  Co.  V.  Whitney,  132  U.  S.  357,  33 
L.  Ed.  363;  Bardon  v.  Northern  Pac.  R. 
Co.,  145  U.  S.  535,  36  L.  Ed.  806;  Kansas 
Pac.  R.  Co.  v.  Dunmeyer,  113  U.  S.  629, 
28  L.  Ed.  1122;  Ard  v.  Brandon,  156  U. 
S.  537,  39  L.  Ed.  524;  Whitney  v.  Taylor, 
158  U.  S.  85,  39  L.  Ed.  906;  Weeks  v. 
Bridgman,  159  U.  S.  541,  546,  40  L.  Ed.  253. 

The  fact  that  a  claim  may  not  be  con- 
firmed by  the  land  office  on  account  of 
any  alleged  defect  therein,  or  may  be 
canceled  or  declared  forfeited  on  account 
of  noncompliance  with  the  law,  or  even 
declared  void,  after  a  patent  has  issued, 
on  account  of  fraud,  in  a  direct  proceed- 
ing for  that  purpose  in  the  courts,  is  an  in- 
cident inherent  in  all  entries  of  public 
lands.  Whitney  v.  Taylor,  158  U.  S.  85, 
92,  39  L.  Ed.  906;  Hastings,  etc.,  R.  Co. 
V.  Whitney,  132  U.  S.  357,  33  L.  Ed.  363; 
Bardon  v.  Northern  Pac.  R.  Co.,  145  U. 
S.  535,  36  L.  Ed.  806;  Sioux  City,  etc.. 
Land  Co.  v.  Griflfey,  143  U.  S.  32,  34,  36 
L.  Ed.  64;  Shiver  v.  United  States,  159  U. 
S.  491,  494,  40  L.  Ed.  231;  Northern  Pac. 
R.  Co.  V.  Sanders,  166  U.  S.  620,  632,  41 
L.   Ed.   1139. 

The  subsequent  failure  of  the  person 
making  such  claim  to  comply  with  the 
acts  of  congress  concerning  residence, 
cultivation  and  building  on  the  land,  or  his 
actual  abandonment  of  the  claim,  does 
not  cause  it  to  revert  to  the  railroad  com- 
pany and  become  a  part  of  the  grant. 
The  claim  having  attached  at  the  time  of 
filing  the  definite  line  of  the  road,  it  did 
not  pass  by  the  grant,  but  was,  by  its  ex- 
press terms,  excluded,  and  the  company 
had  no  interest,  reversionary  or  otherwise, 
in  it.  Kansas  Pac.  R.  Co.  z:  Dunmeyer, 
113  U.   S.  629,  28   L.   Ed.   1122. 


21.  Subsequent  failure  to  perform  con- 
ditions.— Sioux  City,  etc.,  Co.  v.  Griffey, 
143  U.  S.  32,  40,  36  L.  Ed.  64;  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  113  U.  S.  629, 
28  L.  Ed.  1122;  Hastings,  etc.,  R.  Co.  v. 
Whitney,  132  U.  S.  357,  33  L.  Ed.  363; 
Oregon,  etc.,  R.  Co.  v.  United  States,  No. 
3,    190    U.    S.    186,    1S9,    47    L-    Ed.    1012. 

22.  Claimants  not  contestants. — North- 
ern Pac.  R.  Co.  z:  De  Lacey,  174  U.  S. 
622,  634,  43  L.  Ed.  1111;  Whitney  v.  Tay- 
lor, 158  U.  S.  85,  39  L.  Ed.'906;  Northern 
Pac.  R.  Co.  v.  Colburn,  164  U.  S.  383,  388, 
41  L.  Ed.  479;  Oregon,  etc.,  R.  Co.  z\ 
United  States,  No.  3,  190  U.  S.  186,  190. 
47  L.  Ed.  1012;  Southern  Pac.  R.  Co.  z'. 
United  States,  200  U.  S.  354,  50  L.  Ed. 
512;  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113 
U.    S.    629,   28   L.    Ed.    1122. 

23.  Hastings,  etc.,  R.  Co.  v.  Whitney, 
132  U.  S.  357,  366,  33  L-  Ed.  363;  Northern 
Pac.  R.  Co.  V.  Sanders,  166  U.  S.  620,  632, 
41  L.  Ed.  1139;  Whitney  v.  Taylor,  158 
U.  S.  85,  39  L.  Ed.  906;  Kansas  Pac.  R. 
Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L. 
Ed.  1122;  Bardon  v.  Northern  Pac.  R.  Co.. 
145  U.  S.  535,  36  L.  Ed.  806;  United  States 
V.  Southern  Pac.  R.  Co.,  146  U.  S.  570, 
594,  36  L.  Ed.  1001;  Northern  Lumber  Co. 
V.  O'Brien,  204  U.  S.  190,  197,  51  L.  Ed. 
438. 

Failure  to  comply  with  condition  of 
Oregon  Donation  Act. — Oregon,  etc.,  R. 
Co.  V.  United  States.  No.  3,  190  U.  S.  186, 
189,   195,   106,  47   L.    Ed.  1012. 

24.  Adjustment  of  grants. — Nowith- 
standing  the  provision  of  the  act  of  July  1, 
1898,  that  the  Northern  Pacific  Railroad 
Company,  or  its  grantee  or  successor  in 
title,  "shall  not  be  bound  to  relinquish 
lands  sold  or  contracted  by  it  or  lands  it 
uses  or  needs  for  railroad  purposes,  or 
lands  valuable  for  stone,  iron,  or  coal," 
sales  of  land  made  by  said  company  after 
its  acceptance  of  that  act  cannot  with- 
draw   such    lands    from    the    operation    of 
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a  law  as  well  as  a  conveyance,^^  and  that  such  effect  must  be  given  to  it  as  will 
carry  out  the  intent  of  congress,-*'  avoiding,  if  possible,  an  unjust  or  absurd 
conclusion, 2^  however  difficult  it  might  be  to  give  full  eft'ect  to  the  language  used 
if  the  grants  were  by  instruments  of  private  conveyancers     To  ascertain  that 


the  act.     Humbird  v.  Avery,  195  U.  S.  480, 
500,  49   L.   Ed.   286. 

25.  Construction  of  grant. — United  States 
r.  Southern  Pac.  R.  Co.,  146  U.  S.  570, 
598,  36  L.  Ed.  1091;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491,  24 
L.    Ed.    1095. 

26.  Construed  according  to  intent. — 
Missouri,  etc.,  R.  Co.  v.  Kansas  Pac.  R. 
Co.,  97  U.  S.  491,  24  L.  Ed.  1095;  United 
States  V.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,  36  L.  Ed.  1091;  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  59,  36  L.  Ed. 
340;  Rice  v.  Railroad  Co.,  1  Black  358,  17 
L.  Ed.  147;  Hall  v.  Russell,  101  U.  S.  503, 
509,  25  L.  Ed.  829;  Leavenworth,  etc.,  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L. 
Ed.  634;  United  States  v.  St.  Anthony  R. 
Co.,  192  U.  S.  524,  531,  48  L.  Ed.  548; 
United  States  v.  Denver,  etc.,  R.  Co.,  150 
U.  S.  1,  14,  37  L.  Ed.  975;  Winona,  etc., 
R.  Co.  V.  Barney,  113  U.  S.  618,  625,  28 
L.  Ed.  1109;  Dubuque,  etc.,  R.  Co.  v.  Litch- 
field, 23  How.  66,  88,  16  L.  Ed.  500;  Coo- 
saw  Min.  Co.  V.  South  Carolina,  144  U. 
S.  550,  562,  36  L.  Ed.  537;  Atlantic,  etc., 
R.  Co.  V.  Mingus,  165  U.  S.  413,  41  L. 
Ed.  770;  Sioux  City,  etc.,  R.  Co.  v.  United 
States,  159  U.  S.  349,  360,  40  L.  Ed.  177; 
United  Stafess  v.  Oregon,  etc.,  R.  Co.,  164 
U.  S.  526,  539,  41  L.  Ed.  541;  Bardon  v. 
Northern  Pac.  R.  Co.,  154  U.  S.  288,  326, 
38  L.  Ed.  992.  See,  generally,  the  titles 
INTERPRETATION  AND  CONSTRUC- 
TION, vol.   7,  p.  257;   STATUTES. 

Words  which,  standing  alone  in  an  act 
of  congress,  may  properly  be  understood 
to  pass  a  beneficial  interest  in  land,  will 
not  be  regarded  as  having  that  effect,  if 
the  context  shows  that  they  were  not  in- 
tended to  be  so  used.  Rice  v.  Railroad 
Co..  1  Black  358,  17  L.   Ed.   147. 

The  courts  have  looked  beyond  the 
letter  of  the  statutes  to  the  intent  of  con- 
gress, and  upon  that  intent  denied  what 
would  otherwise  be  a  technical  ground  for 
relief.  Kansas  City,  etc.,  R.  Co.  v.  Attor- 
ney General,  118  U.  S.  682,  30  L.  Ed. 
281;  Wisconsin  Cent.  R.  Co.  7'.  Forsythe, 
159  U.   S.  46,  58,  59,  40   L.   Ed.   71. 

Words  taken  in  their  natural  sense. 
— "Schulenberg  v.  Harriman,  21  Wall.  44, 
22  L.  Ed.  551,  establishes  the  rule  that 
'unless  there  are  other  clauses  in  a  statute 
restraining  the  operation  of  words  of 
present  grant,  these  must  be  taken  in  their 
natural  sense.' "  Heydcnfcklt  ?'.  Daney 
Gold,  etc.,  Min.  Co.,  93  U.  S.  634,  639,  23 
L.  Ed.  995. 

The  act  of  congress  of  May  4,  1870,  in 
which  lands  were  granted  to  aid  a  rail- 
road and  telegraph  line  "From  Portland 
to  Astoria,  and  from  a  suitable  point  of 
junction  near  Forrest  Grove  to  the  Yam- 
hill    River,     near     McMinnvillc,"    contem- 


plated two  distinct  roads,  a  road  from 
Portland  to  Astoria,  and  a  road  from  For- 
rest Grove  "a  point  of  junction"  to  Mc- 
Minnville;  and  the  words,  "point  of  junc- 
tion" were  to  be  given  their  usual  mean- 
ing of  a  point  where  two  or  more  roads 
join.  United  States  v.  Oregon,  etc.,  R. 
Co.,   164   U.   S.  526,  41   L.   Ed.  541. 

The  view  cannot  be  taken  that  the  ac- 
ceptance of  the  completed  section  from 
Hillsboro  to  McMinnville,  curving  around 
via  Forrest  Grove,  amounted  to  a  construc- 
tion by  the  secretary  of  the  interior  of  the 
granting  act  as  providing  for  one  contin- 
uous road  from  Portland  via  Forrest  Grove 
to  McMinnville,  where,  at  the  time  of  that 
acceptance,  the  entire  line  of  both  main 
and  branch  roads  had  been  definitely  lo- 
cated and  the  lands  withdrawn.  It  could 
not  be  presumed  that  all  the  lands  would 
not  be  earned  or  that  a  forfeiture  would 
be  declared.  Still  less  can  it  be  supposed 
that  it  occurred  to  the  seo  etary  that  what 
the  company  was  apparently  doing  for  its 
own  convenience  was  being  done  with  the 
design  of  committing  the  department  to 
the  recognition  of  the  untenable  position 
that  the  lands  within  the  quadrant,  pro- 
duced by  a  radius  reaching  twenty  miles 
from  the  curve,  passed  by  virtue  of  the 
building  of  the  road  to  McMinnville.  And 
this  is  true  of  his  approval  of  the  first 
map  of  definite  location,  which  was  di- 
verse intuitu  and  not  a  contemporaneous 
construction.  United  States  v.  Oregon, 
etc.,  R.  Co.,  164  U.  S.  526,  41  L.  Ed.  541. 

Ambiguity  in  title  of  granting  act. — In 
the  title  of  the  act  of  January  31,  1SS5, 
"An  act  to  declare  forfeiture  of  certain 
lands  granted  to  aid  in  the  construction  of 
a  railroad  in  Oregon"  in  which  the  grant- 
ing act  is  referred  to  in  the  text  by  its 
title,  the  use  of  "railroad"  in  the  singular 
number  in  the  above  title  is  not  persuasive 
of  the  intention  of  congress  that  in  the 
adjustment  of  the  grant  as  affected  by  the 
forfeiture,  the  fact  that  a  main  road  and  a 
branch  road  were  provided  for  in  the  grant 
should  be  ignored.  The  ambiguity  must  be 
in  the  context  and  not  in  the  title  to  render 
the  latter  of  any  avail,  and  the  forfeiture 
is  to  be  construed  on  that  basis.  United 
States  V.  Oregon,  etc..  R.  Co.,  164  U.  S. 
526,   541,   41    L.    Ed.    541. 

27.  Avoiding  unjust  or  absurd  conclu- 
sion.— United  States  v.  Oregon,  etc.,  R.  Co., 
164  U.  S.  526,  41  L.  Ed.  541;  Lau  Ow  Bew 
V.  United  States,  144  U.  S.  47,  59,  36  L.  Ed. 
340:  Sioux  City,  etc.,  R.  Co.  v.  United 
States,  159  U.  S.  349,  360,  40  L.  Ed.  177. 

28.  United  States  v.  Denver,  etc.,  R.  Co., 
]50U.  S.  1,  14,  37  L.  Ed.  97;  Winona,  etc., 
R.  Co.  V.  Barney,  113  U.  S.  618,  28  L.  Ed. 
1109:  Sioux  Citv,  etc,  R.  Co.  v.  United 
States,  159  U.  S."349,  360,  40  L.   Ed.  177. 
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intent,  the  court  must  look  to  the  condition  of  the  country  when  the  acts  were 
passed,  as  well  as  to  tlie  purposes  declared  on  their  face,  and  read  all  parts  of 
them  together. 29  The  intent  of  the  act  must  not  be  defeated  by  applying  the 
rules  of  the  common  law,  which  are  properly  applicable  only  to  transfer  be- 
tween private  parties-^"  The  letter  of  a  granting  act  is  not  to  be  disregarded  in 
favor  of  a  mere  presumption  as  to  what  is  termed  the  policy  of  the  govern- 
ment,3i  gyen  though  it  may  be  the  settled  practice  of  the  land  department.-^ - 
But  when  the  language  of  the  statutes  under  consideration  is  dubious  and  open 
to  different  interpretations,  the  established  construction  of  them  by  the  depart- 
ment charged  with  their  execution  has  a  very  great  force  and  generally  a  con- 
trolling one  in  the   formation  of  the  judgment  of  the  court.^^ 

Construed  Favorably  to  Grantor. — All  grants  of  this  description  must  be 
construed  favorably  to  the  government,  and  nothing  passes  but  what  is  con- 
veyed in  clear  and  explicit  language.^'* 

bb.  Acts  Construed  in  Pari  Materia. — Quite  frequently  congress  has  made 
successive  grants  of  lands  to  the  same  company  which  are  to  be  construed  in 
pari  materia.'"^ 


29.  Ascertaining  intent. — United  States 
r.  St.  Anthony  R.  Co.,  192  U.  S.  524,  531, 
48  L.  Ed.  548:  Winona,  etc.,  R.  Co.  v.  Bar- 
ney,  113  U.   S.   618,  625,  28   L.   Ed.   1109. 

In  construing  a  statute,  aid  may  be  de- 
rived from  attention  to  the  state  of  things 
as  it  appeared  to  the  legislature  when  the 
statute  was  enacted.  Piatt  v.  Union  Pac. 
R.  Co.,  99  U.  S.  48,  2,-.  L.  Ed.  424. 

30.  Applying  common-law  rules. — Mis- 
souri, etc.,  R.  Co.  V.  Kansas  Pac.  R.  Co., 
97  U.  S.  491,  24  L.  Ed.  1095;  United 
States  r.  Southern  Pac.  R.  Co.,  146  U.  S. 
570,   36   L.    Ed.    1091. 

31.  Presumption  of  settled  policy. — St. 
Paul,  etc.,  R.  Co.  v.  Phelps,  137  U.  S.  528, 
34   L.   Ed.  767. 

32.  St.  Paul,  etc.,  R.  Co.  v.  Phelps,  137 
U.   S.  528,  34  L.   Ed.  767. 

33.  Language  dubious — Open  to  differ- 
ent interpretations. — St.  Paul,  etc..  R.  Co. 
T.  Phelps,  137  U.  S.  528,  536,  34  L.  Ed.  767; 
United  States  v.  Union  Pac.  R.  Co.,  148 
U.  S.  562,  572,  37  L.   Ed.  560. 

34>  Construed  favorably  to  grantor. — 
United  States  v.  Oregon,  etc.,  R.  Co.,  164 
U  S.  526,  539,  41  L.  Ed.  541;  Dubuque, 
etc.,  R.  Co.  V.  Litchfield,  23  How.  66,  68,  16 
L.  Ed.  500;  Leavenworth,  etc.,  R.  Co.  v. 
United  States,  92  U.  S.  733,  740,  23  L.  Ed. 
634;  Slidell  v.  Grandjean,  111  U.  S.  412, 
437,  28  L.  Ed.  321;  Coosaw  Min.  Co.  v. 
South  Carolina.  144.  U.  S.  550,  562,  36  L. 
Ed.  537;  Atlantic,  etc.,  R.  Co.  v.  Mingus, 
165  U.  S.  413,  41  L.  Ed.  770;  Sioux  City, 
etc.,  R.  Co.  V.  United  States,  159  U.  S.  349, 
40  L.  Ed.  177;  Rice  v.  Railroad  Co.,  1 
Black  358.  380,  ]7  L.  Ed.  147;  Charles 
River  Bridge  i'.  Warren  Bridge,  11  Pet. 
420,  544,  9  L.  Ed.  773;  United  States  v.  St. 
Anthony  R.  Co.,  192  U.  S.  524,  48  L.  Ed. 
548;  Bardnn  v.  Northern  Pac.  R.  Co.,  154 
U.  S.  288,  319,  38  L.  Ed.  992;  Schulenberg 
V.  Harriman,  21  Wall.  44,  22  L.  Ed.  551; 
Winona,  etc.,  R.  Co.  v.  Barney,  113  U.  S. 
618,  625,  28  L.  Ed.  1109;  The  Binghamton 
Bridge.  3  Wall.  51.  75.  18  L.  Ed.  137;  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  6r>9,  24 
L.    Ed.    1036;     Jklissouri,    etc.,    R.    Co.    v. 


United  States,  92  U.  S.  760,  23  L.  Ed.  645; 
Hannibal,  etc.,  R.  Co.  v.  Missouri  River 
Packet  Co..  125  U.  S.  260,  271,  31  L.  Ed. 
731;  United  States  v.  Denver,  etc.,  R.  Co., 
150  U.  S.  ],  14,  37  L.  Ed.  975. 

Grants  from  the  sovereign  should  re- 
ceive a  strict  construction — a  construction 
which  will  support  the  claim  of  the  gov- 
ernment rather  than  that  of  the  individual. 
Notliing  passes  by  implication,  and  unless 
the  language  of  the  grant  be  clear  and  ex- 
plicit as  to  the  property  conveyed,  that 
construction  will  be  adopted  which  favors 
the  sovereign  rather  than  the  grantee. 
Northern  Pac.  R.  Co.  v.  Soderberg,  188  U. 
S.  526,  534,  47  L.   Ed.  575. 

Wherever  privileges  are  granted  to  a 
corporation,  and  the  grant  come'^  under 
revision  in  the  courts,  it  is  to  be  construed 
strictly  against  the  corporation  and  in  fa- 
vor of  the  public,  and  nothing  passes  ex- 
cept what  is  given  in  clear  and  explicit 
terms.  Rice  v.  Railroad  Co.,  1  Black  358, 
17  L.   Ed.   147. 

The  rule  announced  in  the  former  de- 
cisions of  the  court,  that  a  grant  by  the 
United  States  is  strictly  construed  against 
the  grantee,  applies  as  well  to  grants  to  a 
state  to  aid  in  building  railroads  as  to 
one  granting  special  privileges  to  a  pri- 
vate corporation.  Leavenworth,  etc.,  R. 
Co.  v.  United  States.  92  U.  S.  733,  23  L.  Ed. 
634,  followed  in  Missouri,  etc.,  R.  Co.  v. 
United  States,  92  U.  S.  760,  23  L.  Ed.  645. 

But  this  rul^  like  its  converse,  fortius 
contra  proferentum,  which  applies  to  pri- 
vate grants,  is  the  last  to  be  resorted  to, 
and  never  to  be  relied  upon,  but  when  all 
other  rules  of  exposition  fail.  Bac.  Max. 
reg.  3;  2  Bl.  Com.,  380;  Love  v.  Pares,  13 
East,  86;  Huidekoper  v.  Douglass,  3 
Cranch  1,  70,  2  L.  Ed.  347."  Richmond, 
etc.,  R.  Co.  r.  Louisa  R.  Co.,  13  How.  71, 
85,  14  L.  Ed.  55.  See  the  titles  DEEDS, 
vol.  5,  p.  245:    STATUTES. 

35.  Acts  construed  in  pari  materia. — The 
acts  of  congress  of  March  3,  1863,  12  Stat, 
772;  July  1,  1864,  13  Stat.  339;  and  July 
26,  1866,  14  Stat.  289,  granting  lands  to  the 
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(1)  Revocation  or  Repeal. — If  congress  pass  an  act  granting  public  lands  to 
a  territory  to  aid  in  making  a  railroad,  and  if,  by  the  true  construction  of  the 
act,  the  territory  acquired  any  beneficial  interest  in  the  lands  as  contradistin- 
guished from  a  mere  naked  trust  or  power  to  dispose  of  them  for  certain  spe- 
cified uses  and  purposes,  the  act  is  irrepealable,  and  a  subsequent  act  attempt- 
ing to  repeal  it  is  void.-^^  If  the  legislative  assembly  of  the  territory,  in  an  act 
incorporating  a  company  to  make  the  railroad  which  congress  intended  to  aid 
by  the  grant,  conferred  upon  the  company  any  right,  title,  or  interest  in  the 
lands  granted  by  congress,  it  is  not  competent  for  congress  afterwards  to  re- 
peal the  grant  and  divest  the  title  of  the  company.^'^ 

(m)  Indemnity  Lands — aa.  In  General. — "Indemnity  lands"  are  those  lands 
selected  in  lieu  of  parcels  within  the  place  limits,  lost  by  previous  disposition 
or  reservation  for  other  purposes. ^^  It  is  within  the  "secondary"  or  "indemnity 
territory"  where  that  deficiency  is  to  be  supplied.^^  The  railroad  cannot  go- 
beyond  the  place  limits  until  it  is  found  that  there  is  a  deficiency  remaining 
after  all  within  it  has  been  appropriated.^*^     These  land  grants,   it  is  seen,  re- 


state of  Kansas  for  railroad  purposes,  are 
to  be  construed  in  pari  materia,  and  as 
having  the  one  purpose  of  building  a  single 
road  from  Fort  Riley,  down  the  Neosho 
Valley,  to  the  southern  line  of  that  state, 
and  not  as  distinct  grants  for  different 
roads,  which  may  come  in  conflict  in  the 
claims  under  them  in  regard  to  the  lands 
granted.  Ivansas  City,  etc.,  R.  Co.  v.  At- 
torney General,  118  U.  S.  682,  30  L.  Ed. 
281. 

Where  a  subsequent  act  was  merely  an 
enlargement  of  an  act  of  a  former  date, 
and  was  made  to  the  same  grantee,  it  was 
held  in  pari  materia,  and  to  be  construed 
accordingly.  "It  is  not  to  be  treated  as  an 
independent  grant  to  a  different  party,  and, 
therefore,  liable  to  come  in  conflict  with 
the  rights  of  the  first  grantee."  Wiscon- 
sin Cent.  R.  Co.  V.  Forsythe,  159  U.  S.  46, 
57,  40  L.  Ed.  71.  See  the  title  STAT- 
UTES. 

36.  Revocation  or  repeal. — Rice  v.  Rail- 
road Co.,  1  Black  358,  17  L.  Ed.  147.  See 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  p.  420. 

37.  Territorial  legislation  pursuant  to 
grant.— Rice  v.  Railroad  Co.,  1  Black  358, 
17  L.  Ed.  147. 

Where  it  appears  that  the  territorial  act 
of  incorporation  was  passed  before  the 
grant  was  made  by  congress,  and  that  after 
that  grant  the  act  of  incorporation  was  re- 
enacted  with  certain  modifications,  the 
re-enactment  gives  to  the  railroad  corpora- 
tion such  title  as  the  territory  was  capable 
at  that  time  of  conferring.  Rice  v.  Rail- 
road  Co.,    1    Black   358,   17   L.    Ed.    147. 

But  if  the  grant  was  revoked,  or  the  act 
making  it  repealed,  before  the  re-enact- 
ment of  the  charter,  the  title  of  the  com- 
pany must  depend  on  the  validity  of  the 
repealing  act.  Rice  v.  Railroad  Co.,  1 
Black  358,  17  L.   Ed.  147. 

38.  Indemnity  lands. — Barney  v.  Winona, 
etc.,  R.  Co.,  117  U.  S.  228,  232,  29  L.  Ed. 
858;  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  513,  33  L.  Ed.  687; 
United  States  v.  Missouri,  etc.,  R.  Co..  141 
U.    S.   358,   35   L.    Ed.    706.      See    Northern 


Pac.  R.  Co.  V.  Sanders,  166  U.  S.  620,  634 
636,  41  L.  Ed.  1139;  United  States  v.  Ore- 
gon, etc.,  R.  Co.,  176  U.  S.  28,  44,  44  L. 
Ed.  358.  See  ante,  "Granted  Lands  and 
Indemnity  Lands  Distinguished,"  II,  B,  3, 
f,    (2),    (b). 

39.  Territory  from  which  supplied. — Ce- 
dar Rapids,  Qtc,  R.  Co.  v.  Herring,  110  U. 
S.  27,  39.  28  L.  Ed.  56;  Oregon,  etc.,  R. 
Co.  V.  United  States,  No.  1,  189  U.  S.  103, 
112,  47  L.  Ed.  726;  Ryan  v.  Railroad  Co., 
99  U.  S.  382,  25  L.  Ed.  305. 

40.  Must  be  a  deficiency  within  "place 
limits."— Wood  v.  Railroad  Co.,  104  U  S, 
329,  26  L.  Ed.  772;  Wisconsin  Cent.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  511,  33 
L.  Ed.  687;  United  States  v.  Missouri,  etc, 
R.  Co.,  141  U.  S.  358,  375.  35  L.  Ed.  766; 
Southern  Pac.  R.  Co.  v.  Bell,  183  U.  S.  675- 
46  L.  Ed.  383;  St.  Paul,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  139  U.  S.  1,  35  L 
Ed.  77. 

It  could  not  be  said  that  lands  within 
the  indemnity  limits  are  required  to  sup- 
ply a  deficit  in  place  limits  arising  from 
disposition  prior  to  definite  location  un- 
less there  has  been  an  adjudgment  prior 
to  the  date  of  the  settler's  occupancy. 
Oregon,  etc.,  R.  Co.  v.  United  States, 
No.  1,  189  U.  S.  103,  104,  115,  47  L.  Ed. 
726. 

Where  the  commission  of  the  general 
land  office  issued  a  certificate  of  a  "known 
deficiency  of  a  grant  to  the  Northern 
Pacific  Railroad  Company,  but  it  did  not 
appear  that  this  certificate  was  given  in 
any  proceeding  pending  between  parties 
in  the  land  department,  and  that  depart- 
ment^ had  never  given  recognition  to  that 
certificate,  nor  had  the  company  been  re- 
lieved from  the  specification  of  losses  in 
making  indemnity  selections  on  account 
of  any  ascertained  deficiency  in  the  grant, 
it  was  held  that  no  effect  could  be  given 
to  the  certificate,  wliere  the  question  was 
whetiier  there  had  been  a  deficiency  in  the 
grant  of  lands  to  the  Northern  Pacific 
Railroad  Company.  Hewitt  v.  Schultz, 
180  U.  S.  139,  157,  158,  45  L.  Ed.  463; 
Moore   v.    Cormode,    180   U.    S.    167,   45    L 
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quired  the  secretary  to  select  outside  of  the  hmits  of  the  grant,  as  much  lands, 
"as  shall  be  equal  to  such  lands  as  the  United  States  have  sold,  reserved,  or 
otherwise  appropriated,  or  to  which  the  rights  of  pre-emption  or  homestead 
settlements  have  attached  as  aforesaid."  The  reservation  "for  any  purpose" 
is  thus  made  to  cover  not  merely  a  specific  reservation  in  terms  for  the  uses  of 
the  United  States,  but  any  appropriation  of  the  lands  by  the  government.'*^  It 
is  held  that  the  indemnity  clause  covers  losses  from  the  grant  by  reason  of  sales 
and  the  attachment  of  pre-emption  rights  previous  to  the  date  of  the  act,  as  well 
as  by  reason  of  sales  and  the  attachment  of  pre-emption  rights  between  that 
date  and  the  final  determination  of  the  route  of  the  road.'*^ 

bb.  Vesting  of  Title — Selection  and  Approval. — With  respect  to  the  indem- 
nity or  lieu  lands,  as  they  are  called,  the  right  is  only  a  float,  and  attaches  to  no 
specific  tracts  until  the  selection  is  actually  made  and  approved  in  the  manner 
prescribed.  Until  such  selection  is  made  the  title  remains  in  the  government, 
subject  to  disposal  at  its  pleasure.'*^     The  mere  filing  of  lists  of  selections,  after 


Ed.  476;  Powers  v.  Slaght,  180  U.  S.  173, 
4,-)  L.  Ed.  479;  Moore  v.  Stone,  180  U.  S. 
180,   45   L.    Ed.   483. 

41.  Losses  covered  by  indemnity  clause. 
— Kansas  Pac.  R.  Co.  v.  Atchison,  etc.,  R. 
Co.,  112  U.  S.  414,  422,  28  L.  Ed.  794. 

42.  Time  of  attachment  of  prior  claim. 
— Winona,  etc..  R.  Co.  v.  Barney,  113  U. 
S.  618,  626,  28  L.  Ed.  1109,  distinguishing 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426,  26 
L.   Ed.  578. 

"It  was  the  practice  of  the  land  depart- 
ment, as  shown  by  the  evidence  in  this 
record,  up  to  the  decision  of  Leavenworth, 
etc.,  R.  Co.  v.  United  States,  in  April,  1876, 
92  U.  S.  733,  23  L.  Ed.  634,  to  allow  de- 
ficiencies in  the  quantity  of  land  intended 
to  be  granted,  arising  from  sales  or  other 
disposition  made  before  the  date  of  the 
grant,  as  well  as  those  made  subsequently, 
and  those  arising  from  the  attachment  of 
pre-emption  or  homestead  rights,  to  be 
supplied  from  lands  lying  beyond  the  orig- 
inal sections,  within  what  were  termed  the 
indemnity  limits.  This  practice  was  held 
in  Winona,  etc.,  R.  Co.  v.  Barney,  to  have 
been  correct.  113  U.  8.  618,  625,  28  L.  Ed. 
1109.  As  the  court  there  said:  'The  pol- 
icy of  the  government  was  to  keep  the 
public  lands  open  at  all  times  to  sale  and 
pre-emption,  and  thus  encourage  the  set- 
tlement of  the  country,  and,  at  the  same 
time,  to  advance  such  settlement  by  lib- 
eral donations  to  aid  in  the  construction  of 
railways.' "  Wisconsin  Cent.  R.  Co.  v. 
Price  County,  133  U.  S.  496,  507,  33  L. 
Ed.  687. 

In  Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  Ed.  634,  the 
court,  speaking  of  the  indemnity  clause  in 
the  grant  then  under  consideration,  said  its 
purpose  was  to  give  sections  beyond  the 
limit  designated  for  those  lost  within  it  by 
the  action  of  the  government  between  the 
date  of  the  grant  and  the  location  of  the 
road.  But  it  did  not  say  that  this  was  its  only 
purpose;  and.  if  the  language  must  be  con- 
strued as  meaning  that,  it  was  a  mere  dic- 
tum, not  essential  to  the  decision  cf  the 
case.  The  question  was,  what  lands  could 
1)6  taken  for  indemnity,  i.ot  for  what  de- 


ficiencies indemnity  could  be  had.  And  it 
was  held  that  an  Indian  reservation  did 
not  pass  by  the  grant,  and  could  not  be 
taken  as  indemnity  for  the  lands  other- 
wise lost  from  it.  There  was  no  question 
before  the  court  for  what  deficiencies  in- 
demnity could  be  supplied.  Winona,  etc., 
R.  Co.  V.  Barney,  113  U.  S.  618,  627,  28  L. 
Ed.   1109. 

43.  Vesting  of  title — Selection  and  ap- 
proval.— Kansas  Pac.  R.  Co.  v.  Atchison, 
etc.,  R.  Co.,  112  U.  S.  414,  421,  28  L.  Ed. 
794;  Ryan  v.  Railroad  Co.,  99  U.  S.  382, 
386,  25  L.  Ed.  305;  Grinnell  v.  Railroad 
Co.,  103  U.  S.  739,  26  L.  Ed.  456;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Herring,  110  U.  S. 
27,  28  L.  Ed.  56;  St.  Paul,  etc.,  R.  Co.  v. 
Winona,  etc.,  li.  Co.,  112  U.  S.  720,  731,  28 
L.  Ed.  872;  Barney  v.  Winona,  etc.,  R.  Co., 
117  U.  S.  228,  232,  29  L.  Ed.  858;  Sioux 
City,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
117  U.  S.  406,  408,  29  L.  Ed.  928;  Wiscon- 
sin Cent.  R.  Co.  v.  Price  County,  133  U. 
S.  496,  511,  33  L.  Ed.  687;  Oregon,  etc.,  R. 
Co.  V.  United  States,  No.  1,  189  U.  S.  103, 
113,  47  L.  Ed.  726;  Northern  Pac.  R.  Co. 
V.  Alusser-Sauntry  Land,  etc.,  Co.,  168  U. 
S.  604,  42  L.  Ed.  596;  New  Orleans  Pac. 
R.  Co.  V.  Parker,  143  U.  S.  42,  58,  36  L. 
Ed.  66;  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  593,  42  L.  Ed.  591;  United 
States  V.  Missouri,  etc.,  R.  Co.,  141  U.  S. 
358,  374,  35  L.  Ed.  766;  St.  Paul,  etc., 
R.  Co.  V.  Northern  Pac.  R.  Co.,  139 
U.  S.  1,  35  L.  Ed.  77;  United  States 
V.  Colton  Marble,  etc.,  Co.,  146  U. 
S.  615,  36  L.  Ed.  1104;  Humbird  v.  Avery, 
195  U.  S.  480,  507,  49  L.  Ed.  286;  Southern 
Pac.  R.  Co.  V.  Bell,  183  U.  S.  675,  680,  46 
L.  Ed.  383;  Groeck  v.  Southern  Pac.  R.  Co., 
183  U.  S.  690,  46  L.  Ed.  390;  bjoli  v.  Dres- 
chel,  199  U.  S.  564,  566,  50  L.  Ed.  311: 
Hewitt  V.  Schultz.  180  U.  S.  139,  45  L-  Ed. 
463;  Nelson  v.  Northern  Pac.  R.  Co.,  188 
U.  S.  108,  47  L.  Ed.  406;  United  States  v. 
Northern  Pac.  R.  Co.,  152  U.  S.  284,  296, 
38  L.  Ed.  443;  Northern  Pac.  R.  Co.  v. 
Sanders,  166  U.  S.  620,  634,  635,  41  L.  Ed. 
1139;  Menotti  v.  Dillon,  167  U.  S.  703,  42 
■  L.  Ed.  333;  United  States  v.  Oregon,  etc., 
R.  Co.,  176  U.  S.  28,  42,  44  L.  Ed.  358;  Mis- 
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the  acceptance  of  the  map  of  definite  location  of  the  railroad  line,  gives  the 
company  no  such  title  as  can  be  enforced.  The  selections  not  having  been  ap- 
proved by  the  secretary  of  the  interior,  the  title  remains  in  the  government.'*-* 
Up  to  the  time  such  approval  is  given,  lands  within  indemnity  limits,  although 
embraced  by  the  company's  list  of  selections,  are  subject  to  be  disposed  of  by 
the  United  States  or  to  be  settled  upon  and  occupied  under  the  pre-emption  and 
homestead  laws  of  the  United  States.'*'' 

Deficiency  Greater  than  Indemnity  Limits. — Where  the  deficiency 
within  the  grant  limits  is  so  great  that  all  the  indemnity  lands  will  not  make 
good  the  loss,  it  has  been  held,  in  a  contest  between  two  railroad  companies, 
that  no  formal  selection  was  necessary  to  give  them  to  the  one  having  the 
older  grant,  as  against  the  other  company.'*^ 

cc.  Land  Subject  and  Amount — (aa)  Amount. — If  it  appear,  at  the  time  the 
line  of  the  road  is  located,  that  the  United  States  had  sold  or  reserved  any  par- 
ticular section,  the  selection  from  the  public  lands,  to  supply  that  loss,  is  limited 
to  the  quantity  of  lands  actually  in  the  section  so  sold  or  reserved.  There  was 
no  guaranty  that  the  quantity  of  land  covered  by  the  grant  should  equal  any 


souri,  etc.,  R.  Co.  v.  Kansas  Pac.  R.  Co., 
97  U.  S.  491.  501.  24  L.  Ed.  1095;  Wilcox  z^. 
Eastern  Oregon  Land  Co.,  176  U.  S.  51, 
44  L.  Ed.  368;  Clark  v.  Herington.  186  U. 
S.  206,  209,  46  L.  Ed.  1128;  United  States 
V.  McLaughlin,  127  U.  S.  428,  450,  455,  32 
Iv.  Ed.  213;  Wisconsin  Cent.  R.  Co.  v. 
Forsythe,  159  U.  S.  46,  55,  40  L.  Ed.  71. 

"In  St.  Paul,  etc.,  R.  Co.  v.  Winona,  etc., 
R.  Co.,  112  U.  S.  720,  731,  28  L.  Ed.  872, 
the  court,  speaking  of  a  previous  decision, 
said:  'The  reason  of  this  is  that,  as  no 
vested  right  can  attach  to  the  lands  in  place 
— the  odd-numbered  sections  within  six 
miles  of  each  side  of  the  road — until  these 
sections  are  ascertained  and  identified  by 
a  legal  location  of  the  line  of  the  road,  so 
in  regard  to  the  lands  to  be  selected  within 
a  still  larger  limit,  their  identification  can- 
not he  known  until  the  selection  is  made. 
It  may  be  a  long  time  after  the  line  of  the 
road  is  located  before  it  is  ascertained 
how  many  sections,  or  parts  of  sections, 
within  the  primary  limits  have  been  lost 
■by  sale  or  pre-emption.  It  may  be  still 
longer  before  a  selection  is  made  to  sup- 
ply this  loss.'  "  Wisconsin  Cent.  R.  Co.  v. 
Price  County,  133  U.  S.  496,  512,  33  L.  Ed. 
687. 

"In  consonance  with  this  doctrine  it  has 
also  been  decided  that,  until  approval  of 
selections  within  the  indemnity  limits,  land 
•embraced  in  applications  for  selections  re- 
mains the  property  of  the  United  States 
to  such  an  extent  that  it  cannot  be  taxed 
as  the  property  of  the  applicants.  Wiscon- 
sin Cent.  R.  Co.  V.  Price  County,  133  U.  S. 
496,  33  L.  Ed.  687."  United  States  v.  An- 
derson, 194  U.  S.  394,   309,  48  L.   Ed.   1035. 

44.  Filing  lists  of  selections. — Humbird 
V.  Avery.  195  U.  S.  480,  508,  49  L.  Ed.  286; 
Sjoli  V.  Drcschcl,  199  U.  S.  564,  50  L.  Ed. 
311. 

In  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  511,  33  L.  Ed.  687,  it 
■was    said:     "He    (the    secretary)    was    re- 
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quired  to  determine,  in  the  first  place, 
whether  there  were  any  d  ficiencies  in  the 
land  granted  to  the  company  which  were 
to  be  supplied  from  indemnity  lands;  and, 
in  the  second  place,  whether  the  particular 
indemnity  lands  selected  could  be  properly 
taken  for  those  deficiencies.  In  order  to 
reach  a  proper  conclusion  on  these  two 
questions,  he  had  also  to  inquire  and  de- 
termine whether  any  lands  in  the  place 
limits  had  been  previously  disposed  of  by 
the  government,  or  whether  any  pre-emp- 
tion or  homestead  rights  had  attached  be- 
fore the  line  of  the  road  was  definitely 
fixed.  There  could  be  no  indemnity  unless 
a  loss  was  established.  *  *  *  Until  the 
selections  were  approved  there  were  no  se- 
lections in  fact,  only  preliminary  proceed- 
ings taken  for  that  nurpose;  and  the 
indemnity  lands  remained  unaffected  in 
their  title.  Until  then  the  lands  which 
might  be  taken  as  indemnity  were  inca- 
pable of  identification;  the  proposed  selec- 
tions remained  the  property  of  the  LTnited 
States.  The  government  was,  indeed, 
under  a  promise  to  give  the  company  in- 
demnity lands  in  lieu  of  what  might  be  lost 
by  the  causes  mentioned.  But  such  prom- 
ise passed  no  title,  and,  until  it  was  exe- 
cuted, created  no  legal  interest  which  could 
be  enforced  in  the  courts."  To  the  same 
effect  were  the  previous  cases  of  Grinnell 
V.  Railroad  Co.,  103  U.  S.  739,  26  L.  Ed. 
456;  St.  Paul,  etc.,  R.  Co.  v.  Winona,  etc., 
R.  Co.,  112  U.  S.  720,  731,  28  L.  Ed.  872; 
Cedar  Rapids,  etc.,  R.  Co.  v.  Herring,  110 
U.  S.  27,  28  L.  Ed.  56.  And  see  a  later 
case  United  States  v.  Missouri,  etc.,  R.  Co., 
141   U.   S.  358,  375,  35   L.   Ed.   766. 

45.  Sjoli  V.  Dreschcl,  199  U.  S.  564,  50 
L.  Ed.  311. 

46.  Deficiency  greater  than  indemnity 
limits — Conflicting  grants.  —  United  States 
V.  Colton  Marble,  etc.,  Co..  146  U.  S.  615, 
616,  36  L.  Ed.  1104;  St.  Paul.  etc..  R.  Co.  v. 
Northern  Pac.  R.  Co.,  139  U.  S.  1,  35  L- 
Ed.  77. 
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fixed  number  of  acres  either  for  the  construction  of  the  entire  road  or  any  por- 
tion thereof.^^ 

(bb)  Lands  Subject. — It  is  usually  provided  that  indemnity  lands  shall  be 
selected  within  a  certain  distance  from  the  line  of  road.*^  Where  the  price  of 
the  even-numbered  section  within  the  place  limits  is  doubled,  such  sections  are 
from  that  time  not  open  to  selections  as  indemnity  lands."^^  Lands  which  the 
government  has  sold  or  reserved  for  any  purpose  are  not  subject  to  selection  as 
indemnity  lands.^*^  Pre-emption  and  homestead  rights  having  legally  attached 
before  the  final  selection  of  indemnity  lands,  cannot  be  displaced  by  subsequent 
selection,  and  the  issuance  of  a  patent  to  the  railroad  company.^i  An  entry- 
man  who  abandons  land  prior  to  certification  of  the  same  land  as  indemnity 
lands  by  the  secretary  of  the  interior  for  the  benefit  of  a  railroad  company  does 
not  acquire  a  vested  interest  in  said  land  so  as  to  make  the  certification  for  the 
benefit  of  said  railroad  a  wholly  void  act;  and  when  such  land  has  been  trans- 
ferred by  said  railroad  to  a  bona  fide  purchaser,  the  certification  in  favor  of 
the  railroad  company  will  not  be  set  aside  at  the  suit  of  one  who  has  attempted 
to  enter  said  land  as  a  homesteader  after  said  certification.^^  fj-ig  j-ule  that 
land  subject  to  a  Spanish  or  INIexican  grant  or  claim  is  not  liable  to  be  selected 
as  indemnity  lands  applies  only  where  the  adverse  claim  is  undisposed  of  when 


47.  Amount.— Sioux  City,  etc.,  R.  Co.  v. 
United  States,  159  U.  S.  349,  362,  40  L.  Ed. 
177. 

48.  Lands  subject — Distance  from  road. 
— Southern  Pac.  R.  Co.  v.  United  States, 
189  U.  S.  447,  451,  47  L.  Ed.  896;  Kansas 
Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  112 
U.  S.  414,  421,  28  L.  Ed.  794;  United  States 
V.  Missouri,  etc.,  R.  Co.,  141  U.  S.  358,  375, 
35   L.    Ed.    7G6. 

The  grant  to  Kansas,  by  the  act  of  con- 
gress of  March  3,  1863,  conferred  only  a 
right  to  select  lands  beyond  ten  miles  from 
the  defendant's  road,  upon  certain  con- 
tingencies. It  gave  no  title  to  indemnity 
lands  in  advance  of  their  selection.  Kan- 
sas Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co., 
112  U.   S.   414,   421,   28   L.    Ed.   794. 

49.  Even-numbered  sections. — The  price 
of  the  even-numbered  sections  within  the 
place  limits,  was  doubled  by  the  act  of 
March  6,  1868,  15  Stat.  39,  c.  20,  which  in 
terms  provided  "that  such  sections  shall 
be  rated  at  two  dollars  and  fifty  cents  per 
acre,  and  subject  only  to  entry  under  those 
(the  pre-emption  and  homestead)  laws." 
Such  sections  were  from  that  time  there- 
fore not  open  to  selection  as  indemnity 
lands.  "It  is  true  that  this  statute  was 
not  passed  until  after  the  grant  to  the 
Missouri,  Kansas  and  Texas  Railroad 
Company,  nor  until  after  it  had  filed  its 
map  of  definite  location  with  the  secre- 
tary of  the  interior,  which  appears  from 
an  agreed  statement  of  the  facts  to  have 
been  on  January  7,  1868,  but  it  was  passed 
before  the  completed  construction  of  the 
railroad  and  long  before  the  selection  made 
bv  the  company."  Clark  v.  Ilerington, 
186  U.   S.  206,  2(8,  46  L.  Ed.  1128. 

50.  Lands  disposed  of  or  reserved. — 
Kansas  Pac.  R.  Co.  v.  Atchison,  etc.,  R. 
Co.,  112  U.  S.  414,  28  L.  Ed.  794.  See  ante. 
"Lands  Previously   Granted,  Appropriated 


or  Reserved,"  II,  B,  3.  b,  (4);  "Lands  In- 
cluded,"  II,   B,  3,  f,   (2),   (j). 

The  Missouri,  Kansas  and  Texas  Rail- 
road Company  was  not  entitled,  in  virtue 
of  the  act  of  1866,  to  have  indemnity  lands 
from  the  even-numbered  sections  within 
the  place  limits  of  the  Leavenworth,  Law- 
rence and  Fort  Gibson  Railroad  Com- 
pany's road.  Such  sections  were  reserved 
to  the  government  by  the  act  of  1863. 
United  States  v.  Missouri,  etc.,  R.  Co.,  141 
U.    S.   358,   371,   35   L.    Ed.   766. 

It  was  held  otherwise  as  to  the  even- 
numbered  sections  within  the  indemnity 
limits  of  the  Leavenworth  road,  as  they 
were  not  set  apart  by  the  act  of  1863  for 
any  specific  purpose,  and  were  also  nearest 
to  the  granted  sections  within  the  place 
limits  of  the  Missouri-Kansas  Company. 
United  States  v.  Missouri,  etc.,  R.  Co.,  141 
U.  S.  358,  374,  35  L.  Ed.  766. 

51.  Pre-emption  and  homestead  rights. 
— United  States  v.  Missouri,  etc.,  R.  Co., 
141    U.    S.    358,    376,    35    L.    Ed.    766. 

A  bona  fide  settlement  upon  the  lands 
in  dispute,  with  the  intention,  whenever  the 
way  is  opened  by  a  survey,  to  enter  the 
lands  under  the  homestead  laws,  is  superior 
to  rights  acquired  or  that  can  be  acquired 
by  a  railroad  company  under  any  selection 
by  it  of  indemnity  lands  made  after  the 
date  of  such  settlement.  Oregon,  etc.,  R. 
Co.  V.  United  States,  No.  2,  189  U.  S.  116, 
118,  47  L.  Ed.  732;  Oregon,  etc.,  R.  Co.  v. 
United  States,  No.  1,  189  U.  S.  103,  47 
L.  Ed.  726;  Oregon,  etc.,  R.  Co.  v.  United 
States,  No.  3,  190  U.  S.  186,  47  L.  Ed. 
1012;  Southern  Pac.  R.  Co.  v.  Bell,  183 
U.  S.  675,  690,  46  L.  Ed.  383;  Groeck  v. 
Southern  Pac.  R.  Co.,  183  U.  S.  690,  46  L. 
Ed.  390;  United  States  v.  Missouri,  etc.,  R. 
Co..   141   U.    S.   358,   376,   35   L.   Ed.  766. 

52.  Abandoned  entry. — United  States 
V.  Chicago,  etc.,  R.  Co.,  195  U.  S.  524, 
539,  49  L.   Ed.  306. 
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the  grant  would  otherwise  take  effect.  It  has  no  apphcation  as  to  the  future 
after  the  claim  has  ceased  to  exist.^^ 

dd.  IVithdraxcal  of  Indemnity  Lands. — The  secretary  of  the  interior  has  no 
authority  to  withdraw  from  sale  or  settlement  lands  that  are  within  indemnity 
limits  which  have  not  been  previously  selected,  with  his  approval,  to  supply  de- 
ficiencies within  the  place  limits  of  the  company's  road.^'* 

ee.  Priorities — Relation  Back. — When  the  selection  is  made,  the  rio-ht  of  the 
company  relates  to  the  date  of  the  selection.^s  With  respect  to  lands  within 
the  indemnity  limits,  neither  priority  of  grant,  nor  priority  of  location,  nor  pri- 
ority of  construction  gives  priority  of  right;  but  this  is  determined  by  priority  of 
selection.^*' 

(n)  Conflicting  Grants  and  Claims — aa.  Conflicting  Grants  to  Different  Rail- 
roads—  (aa)  Place  Limits— aaa.  Grants  of  Different  Dates. — In  respect  to  the 
public   lands,   within,    at   least,   common   granted   or  primary   limits,   priority   of 


53.  Spanish  or  French  claims. — Ryan  v. 
Railroad  Co.,  99  U.  S.  382,  389,  25  L.  Ed. 
305,  citing  Newhall  v.  Sanger,  92  U.  S. 
761,  23   L.   Ed.   769. 

An  act  of  congress  (14  Stat.  239) 
granted  to  a  railroad  company,  to  aid  in 
the  construction  of  its  road,  every  section 
of  public  land  designated  by  odd  numbers, 
to  the  amount  of  "twenty  alternate  sec- 
tions per  mile  (ten  on  each  side)  of  said 
railroad  line,"  and  provided  that,  where 
any  of  said  sections  or  parts  of  sections 
should  be  found  to  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of,  the 
company  should,  in  lieu  thereof,  select, 
under  the  direction  of  the  secretary  of  the 
interior,  other  lands  nearest  to  the  limits 
of  said  sections,  and  not  more  than  ten 
miles  beyond  them.  There  being  a  defi- 
ciency of  said  sections  to  satisfy  the  grant, 
the  company,  with  the  approval  of  said 
secretary,  selected  as  part  indemnity  a 
quarter  of  an  odd-numbered  section  of 
ptiblic  land  within  ten  miles  beyond  those 
limits,  and  obtained  a  patent  therefor  from 
the  United  States.  When  so  selected,  it 
was  within  a  tract  formerly  covered  by  a 
Mexican  claim,  which,  although  sub  judice 
at  the  date  of  the  act,  had  been  finally  re- 
jected as  invalid.  Held,  that  the  patent 
conveyed  a  perfect  title  to  the  company. 
Ryan  v.  Railroad  Co.,  99  U.  S.  382,  25  L. 
Ed.  305. 

54.  Withdrawal  of  indemnity  lands. — 
Sjoli  V.  Dreschel,  199  U.  .S.  564,  566,  50  L. 
Ed.  311;  Hewitt  v.  Schultz,  180  U.  S.  139, 
45  L.  Ed.  463;  Nelson  v.  Northern  Pac.  R. 
Co.,  188  U.  S.  108,  47  L.  Ed.  406;  United 
States  V.  Northern  Pac.  R.  Co.  152  U.  S. 
284,  296,  38  L.  Ed.  443;  Northern  Pac.  R. 
Co.  V.  Sanders,  166  U.  S.  620,  634,  635,  41 
L.  Ed.  1139;  Menotti  v.  Dillon,  167  U.  S. 
703,  42  L.  Ed.  333;  United  States  v.  Ore- 
gon, etc..  R.  Co.,  176  U.  S.  28,  42,  44  Iv.  Ed. 
358;  St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.  Co.,  139  U.  S.  1,  5,  35  L.  Ed.  77;  St.  Paul, 
etc.,  R.  Co.  V.  Winona,  etc.,  R.  Co.,  112  U. 
S.  T20,  726,  28  L.  Ed.  872;  Missouri,  etc., 
R.  Co.  V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491, 
501,  24  L.  Ed.  1095;  Cedar  Rapids,  etc.,  R. 


Co.  V.  Herring,  110  U.  S.  27,  28  L.  Ed. 
56;  Grinnell  v.  Railroad  Co.,  103  U.  S  739, 
26  L.  Ed.  456;  Kansas  Pac.  R.  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  112  U.  S.  414,  28  L.  Ed. 
794;  Wilcox  v.  Eastern  Oregon  Land  Co., 
176  U.  S.  51,  44  L.  Ed.  368;  Northern  Pa- 
cific R.  Co.  V.  Miller,  7  L.  D.  100,  125; 
Northern  Pacific  R.  Co.  v.  Davis,  19  L.  D. 
87,  90;  Oregon,  etc.,  R.  Co.  v.  United 
States,  189  U.  S.  103,  110,  47  L.  Ed.  726; 
Groeck  v.  Southern  Pac.  R.  Co.,  183  U 
S.  690,  46  L.  Ed.  390;  Oregon,  etc.,  R.  Co. 
V.  United  States,  No.  3,  190  U  S.  186  187 
47  L.  Ed.  1012;  Southern  Pac.  R.  Co.  v 
Bell,  183  U.  S.  675,  690,  46  L.  Ed.  383. 

In  1888  it  was  held  by  the  land  depart- 
ment that  the  Northern  Pacific  act  forbade 
the  land  department  to  withdraw  from  the 
operation  of  the  pre-emption  and  home- 
stead laws  any  lands  within  the  indemnity 
limits  of  the  grant  made  by  the  act  of 
July  2,  1S64.  That  construction  was  ad- 
hered to  in  the  administration  of  public 
lands  by  the  land  department.  The  su- 
preme court  was  asked  to  overthrow  that 
construction  by  holding  that  it  was  com- 
petent for  the  land  department,  imme- 
diately upon  the  definite  location  of  the 
line  of  the  railroad,  to  withdraw  from  the 
settlement  laws  all  the  odd-numbered  sec- 
tions within  the  indemnity  limits  as  de- 
fined by  the  act  of  congress.  Held,  that 
the  construction  would  not  be  overthrown 
because  it  was  not  plainly  erroneous,  for 
the  practice  of  a  department  in  the  execu- 
tion of  a  statute  is  material  only  when 
doubt  exists  as  to  its  true  construction. 
Hewitt  V.  Schultz,  180  U.  S.  139,  151.  156, 
4  5  L.  Ed.  463:  Moore  v.  Cormode,  180  U 
S.  167,  45  L.  Ed.  476;  Powers  v.  Slaught 
180  U.  S.  173,  45  L.  Ed.  479;  Moore  z' 
Stone,  180  U.  S.  ISO,  45  L.  Ed.  483. 

55.  Priorities — Relation  back.  —  Oregon. 
etc.,  R.  Co.  V.  United  States,  No.  1,  189  U* 
S.   103,   112,  47  L.   Ed.  726. 

56.  Priority  of  selection. — Southern  Pac 
R.  Co.  7'.  Rcll,  18:^,  U  S.  675,  681.  46  L.  Ed.' 
383;  Groeck  -'.  Southern  Pac.  R  Co  18.'! 
U.  S.  690,  46  L.  Ed.  390;  St.  Paul,  etc.,  R. 
Co.  V.  Winona,  etc.,  R.  Co.,  112  U.  S  720 
28   L.   Ed.   872. 
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grant,  not  priority  of  location,  determines  the  question  of  ownership,  as  between 
parties  claiming  the  same  lands  under  different  grants/'" 

bbb.  Grants  of  Same  Date. — Where  the  acts  of  congress  granting  lands  to 
railroads  are  of  the  same  date,  or  grants  are  made  for  different  roads  by  the 
same  statute,  priority  of  location  gives  no  priority  of  right;  but  where  the  lim- 
its of  the  primary  grants,  which  are  settled  by  the  location,  conflict,  as  by 
crossing  or  lapping,  the  parties  building  the  roads  under  those  grants  take  the 
sections,  within  the  conflicting  limits  of  primary  location,  in  equal  undivided 
moieties,  without  regard  to  priority  of  location  of  the  line  of  the  road,  or  pri- 
ority of  construction.^^ 


57.    Conflicting     grants     and     claims. — 

United  States  r.  Xorthern  Pac.  R.  Co.,  15S 
U.  S.  284,  298,  38  L.  Ed.  443;  Missouri, 
etc.,  R.  Co.  z:  Kansas  Pac.  R.  Co.,  97  U. 
S.  491,  24  L.  Ed.  1095;  United  States  v. 
Missouri,  etc.,  R.  Co.,  141  U.  S.  3.58,  639,  3^ 
L.  Ed.  766;  United  States  v.  Southern  Pac. 
R.  Co..  146  U.  S.  570,  598,  606,  36  L.  Ed. 
1091;  St.  Paul,  etc..  R.  Co.  v.  Winona,  etc., 
R.  Co.,  112  U.  S.  720,  28  L.  Ed.  872;  St.  Paul, 
etc.,  R.  Co.  V.  Northern  Pac.  R.  Co.,  139  U. 
S.  1,  15,  35  L.  Ed.  77;  Winona,  etc.,  R.  Co. 
V.  Barney,  113  U.  S.  618,  628,  28  L.  Ed. 
1109;  Sioux  City,  etc.,  R.  Co.  v.  United 
States,  159  U.  S.  349,  365,  40  L.  Ed.  177; 
Sioux  City,  etc.,  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  117  U.  S.  406,  29  L.  Ed.  928;  Donahue 
V.  Lake  Superior,  etc.,  Iron  Co.,  155  U. 
S.  386,  387,  39  L.  Ed.  194;  Xorthern  Pac. 
R.  Co.  z:  Musser-Sauntry  Land,  etc.,  Co., 
168  U.  S.  604,  611,  42  L.  Ed.  596;  Patter- 
son V.  Kentucky,  97  U.  S.  501,  24  L.  Ed. 
1115. 

Where  two  companies  have  conflicting 
grants,  each  of  whose  line  of  detinite  lo- 
cation has  been  approved  by  the  land  de- 
partment, it  is  held  that  the  grant  older  in 
date  takes  the  land.  United  States  v. 
Southern  Pac.  R.  Co.,  146  U.  S.  570,  595,  36 
L.  Ed.  1091. 

The  roacls  to  be  benefited  by  the  grant 
'May  12,  1864,  have  both  been  completed, 
and  both  companies  are  entitled  to  the 
odd  sections  within  ten  miles  of  their  lines 
of  road,  and  to  the  indemnity  lands,  so  far 
as  they  can  be  found  of  odd  numbers 
within  twenty  miles.  But  as  the  roads 
cross  each  other  these  limits  also  cross 
and  overlap,  and  the  claims  to  the  odd  sec- 
tions within  those  limits  necessarily  con- 
flict. It  was  held  that  a  title  acquired 
from  the  United  States  relates  back  to  the 
date  of  the  grant,  neither  company  can  ob- 
tain any  superiority  of  title  by  any  act 
done  by  it  or  by  any  omission  to  act  by 
the  other,  provided  there  is  no  forfeiture  of 
the  grant.  This  principle  is  fully  decided 
in  the  case  of  Sioux  Citv  &  St.  Paul,  etc., 
R.  Co.  V.  Winona,  etc., 'R.  Co.,  112  U.  S. 
720.  28  L.  Ed.  872.  In  such  case  the  com- 
panies take  the  lands  coming  within  the 
conflicting  lines  in  equal  undivided  moie- 
ties. Sioux  City,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  117  U.  S.  406,  407,  408,  29  L. 
Ed.    928. 

Where  the  grant  previously  made  to 
IMinnesota  to  aid  in  the  construction  of  the 


Minnesota  and  Cedar  Valley  Railroad  in- 
terferes with  the  extension  of  the  grant  to 
the  Kansas  Pacific  Railroad  by  the  act  of 
1865,  the  extension  must  be  abandoned. 
The  earlier  grant  takes  the  land  which 
would  otherwise  be  added  to  the  original 
six  sections.  Winona,  etc.,  R.  Co.  v.  Bar- 
ney, 113  U.  S.  618,  629,  28  L.  Ed.  1109. 

The  act  of  March  3,  1865,  extending  the 
time  for  the  completion  of  certain  rail- 
roads in  Minnesota  and  Iowa,  is  expressly 
restrained  from  in  any  way  interfering 
with  any  lands  previously  reserved  by  con- 
gress or  any  competent  authority  to  aid  in 
any  work  of  public  improvement.  Conse- 
quently, under  that  act  no  claim  could  be 
asserted  that  would  in  any  way  interfere 
with  the  grants  to  the  Northern  Pacific 
Railroad  Company.  The  exception  in  the 
act  making  the  grant  to  the  Xorthern  Pa- 
cific Railroad  Company  was  not  intended 
to  cover  other  grants  for  the  construction 
of  roads  of  a  similar  character,  for  this 
would  be  to  embody  a  provision  which 
would  often  be  repugnant  to  and  defeat  the 
grant  itself.  St.  Paul,  etc.,  R.  Co.  v.  North- 
ern Pac.  R.  Co.,  139  U.  S.  1,  17,  35  L. 
Ed.  77. 

The  claim  of  the  IMissouri,  Kansas,  and 
Texas  Railway  Company  to  the  lands  in 
controversy  arises  under  the  act  of  July 
26,  1866  (14  Stat.  289),  under  which  the 
route  of  its  road  was  designated,  a  map 
thereof  filed,  and  the  road  constructed.  At 
that  date,  the  title  to  the  lands  along  that 
route,  which  were  covered  by  the  previous 
grant  to  the  Kansas  Pacific  Railway  Com- 
pany, had  already  passed  from  the  United 
States.  Missouri,  etc.,  R.  Co.  v.  Kansas 
Pac.   R.   Co.,  97  U.    S.  491,  24  L.   Ed.   1095. 

58.  Grants  of  -same  date. — St.  Paul,  etc., 
R.  Co.  V.  Winona,  etc.,  R.  Co.,  112  U.  S. 
720,  28  L.  Ed.  872;  Sioux  City,  etc.,  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  117  U.  S.  406,  408, 
29  L.  Ed.  928;  Missouri,  etc.,  R.  Co. 
V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491, 
24  L.  Ed.  1095:  Chicago,  etc..  R.  Co.  v. 
United  States,  159  U.  S.  372.  376,  40  L.  Ed. 
185;  Southern  Pac.  R.  Co.  v.  United  States, 
183  U.  S.  519,  527,  528,  46  L.  Ed.  307; 
Cedar  Rapids,  etc.,  R.  Co.  z'.  Herring,  110 
U  S.  27,'28  L.  Ed.  56;  Grinnell  z:  Railroad 
Co.,  103  U.  S.  739,  26  L.  Ed.  456;  Sioux 
City,  etc.,  R.  Co.  z:  United  States,  159  U. 
S.  349,  364,  40  L.  Ed.  177;  Donahue  v. 
Lake  Superior,  etc..  Iron  Co.,  155  U.  S. 
386,  387,  39  L.  Ed.  194. 


PUBLIC  LANDS. 


197 


(bb)_  Indemnity  Limits. — A  different  rule  prevails  in  case  of  lands  to  be  se- 
lected in  lieu  of  those  within  the  limits  of  primary  location,  which  have  been 
sold  or  pre-empted  before  the  location  is  made,  where  the  limits  of  selection  in- 
terfere or  overlap.  In  such  cases  neither  priority  of  grant,  nor  priority  of  lo- 
cation, nor  priority  of  construction,  gives  priority  of  right;  but  this  is  de- 
termined by  priority  of  selection,  where  the  selection  is  made  according  to  law.^* 

bb.  Railroad  Grants  Conflicting  zvithin  Private  Entries. — As  between  a  rail- 
road company  holding  a  land  grant  and  an  individual  entryman  the  question  of 
right  has  been  declared  to  rest  not  on  the  mere  matter  of  occupancy,  but  upon 
the  state  of  the  record.  All  the  cases,  have  since  the  act  of  1880,  given  to  per- 
sons seeking  a  homestead  the  same  rights  in  respect  to  occupancy  as  to  persons 
intending  a  pre-emption.*' ° 

(o)  Transfer  of  Lands  Granted. — A  transfer  of  the  lands  granted  is  some- 
times provided  for  by  statute.^ ^  And  where  such  transfer  is  made,  the  right 
of  the  transferee  is  based  upon  the  statute  rather  than  upon  the  assignment 
to  it.62 

(p)  Grants  and  Conveyances  by  States  to  Railroads. — A  state  statute  which 
grants,  to  a  railroad,  to  aid  in  the  construction  thereof,  lands  which  are  to  be 
afterwards  conveyed  by  the  United  States  to  the  state,  passes  nothing.*'^  j:^^^ 
where  grants  have  been  to  the  states,  the  states,  by  the  terms  of  the  grants 
from  congress,  possessed  no  authority  to  dispose  of  the  lands  beyond  a  certain 
number  of  sections,  except  as  the  road,  in  aid  of  which  the  grants  were  made, 
was  constructed.  No  conveyance  in  violation  of  the  terms  of  those  acts,  the 
road  not  having  been  constructed,  could  pass  any  title  to  the   company.^-i 


59.  Indemnity  limits — Priority  of  selec- 
tion.— St.  Paul,  etc.,  R.  Co.  v.  Winona,  etc., 
R.  Co.,  112  U.  S.  720,  28  L.   Ed.  872. 

That  the  secretary  of  the  interior  cer- 
tified these  lands  to  the  state  for  the  use 
of  the  St.  Paul  Railroad  under  a  mistake 
of  the  law,  namely,  that  said  railroad  hav- 
ing made  the  earlier  location  of  its  road 
through  these  lands,  became  entitled  to 
satisfy  all  its  demands,  either  for  lieu  lands 
or  for  the  extended  grant  of  1864,  out  of 
any  odd  sections  within  twenty  iniles  of 
that  location,  without  regard  to  its  prox- 
imity to  the  line  of  the  other  road,  cannot 
deprive  the  Winona  Railroad  Company  of 
rights  which  became  vested  by  its  selection 
of  those  lands.  Johnson  v.  Towsley,  13 
Wall.  72,  80,  20  L.  Ed.  485;  Gibson  v. 
Chouteau,  1.3  Wall.  92,  102,  20  L.  Ed.  534; 
Shepley  v.  Cowan,  91  U.  S.  330,  340,  23  L. 
Ed.  424;  Moore  v.  Robbins,  96  U.  S.  530, 
536,  24  L.  Ed.  848:  St.  Paul,  etc.,  R.  Co.  v. 
Winona,  etc.,  R.  Co.,  112  U.  S.  720,  733,  28 
L.   Ed.  872. 

60.  Railroad  grants  conflicting  within 
private  entries. — Tarpev  t'.  Madsen,  178  U. 
S.  215,  222,  44  L.  Ed.  1042.  See  ante. 
"Land  Claims  Arising  under  General  Land 
Laws,"  II,  B.  3,  f,  (2),  (j),  cc,  (hh):  "Proof 
of  Time  of  Attachment  of  Title,"  II,  B,  3, 
f,   (2),  (d),  bb,  (cc).  aaa,  (ccc). 

61.  Transfer  of  lands  granted. — United 
States  7'.  Union  Pac.  R.  Co.,  148  U.  S.  562, 
37  L.  Ed.  560. 

62.  United  States  7'.  Union  Pac.  R.  Co., 
148  U.   S.   562,  37   L.   Ed.  560. 

63.  Grant  by  state  to  railroad. — The 
original  act  of  incorporation,  passed  by 
the  territorial  legislature,  lieing  before  the 
grant  by  congress  to  the  territory,  did  not 


operate  as  a  valid  grant  to  the  company  so 
as  to  vest  in  it  a  title  to  the  lands,  when 
subsequently  granted.  Rice  7'.  Railroad 
Co.,  1   Black  358,  17  L.   Ed.  147. 

64.  Conditions  precedent  to  conveyance 
by  state. — Schulenberg  z:  Harriman  21 
Wall.  44,  59,  22  L.  Ed.  551.  See  ante,  "Con- 
ditions  of   Grant,"   II.   B,   3,  f.    (2),    (i). 

On  the  15th  of  May,  1856,  congress 
passed  an  act  entitled  "An  act  making  a 
grant  of  lands  to  the  state  of  Iowa,  in  al- 
ternate sections,  to  aid  in  the  construction 
of  certain  railroads  in  said  state"  (11  Stat, 
at  Large,  9).  That  act  granted  to  the  state 
for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad  between  certain  specified 
places,  alternate  sections  of  land,  designated 
by  odd  numbers,  for  six  sections  in  width 
on  each  side  of  the  road,  to  be  selected 
within  fifteen  miles  therefrom.  And  the 
act  declared  that  the  lands  thus  granted 
should  be  exclusively  applied  to  the  con- 
struction of  the  road,  and  be  subject  to  the 
disposal  of  the  legislature  for  that  purpose 
and  no  other,  and  only  in  the  manner  fol- 
lowing, that  is  to  say,  a  quantity  of  land 
not  exceeding  one  hundred  and  twenty 
sections,  and  included  within  a  continuous 
length  of  twenty  miles  of  the  road,  might 
be  sold;  and  when  the  governor  of  the 
state  should  certify  to  the  secretary  of  the 
interior  that  any  continuous  twenty  miles 
of  the  road  were  completed,  then  another 
like  quantity  of  the  land  granted  might  be 
sold,  and  so  from  time  to  time  until  the 
road  was  completed.  It  was  held,  that  the 
act  of  congress  authorized  a  sale  of  one 
hundred  and  twenty  sections  in  advance  of 
the  construction  of  any  part  of  the  road, 
and  that  it   .vas  only  as  to  the  oalc  of  the 
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(q)  Dispos-ition  of  Land — aa.  Power  of  State  or  Territory. — If  the  grant  be 
coupled  with  a  provision  that  the  lands  shall  be  subject  to  the  disposal  of  the 
territorial  legislature,  for  the  public  purpose  specified  and  no  other,  and  shall 
not  enure  to  the  benefit  of  any  company  heretofore  constituted  and  organized, 
it  is  clear  that  future  legislation  of  the  territory  alone  could  dispose  of  the 
lands,  even  for  the  purpose  declared. ^^  A  state  has  no  power  to  appropriate 
the  lands  granted  by  an  act  of  congress  for  railroad  purposes,  to  any  other 
purposes,  and  no  act  of  any  executive  officer  of  the  state  can  accomplish  that 
which  the  state  itself  had  no  power  to  do.^'' 

bb.  Disposition  by  Railroad. — In  some  of  the  land  grants,  the  companies  were 
permitted  to  dispose  of  a  certain  number  of  sections  prior  to  the  completion  of 
any  part  of  the  road,^'    but  in  general  the  construction  of  certain  portions  of 


remaining  sections  that  the  provision  re- 
quiring a  previous  completion  of  twenty- 
miles  applied.  Railroad  Land  Co.  v.  Court- 
right,  21  Wall.  310,  22  L.   Ed.  583. 

The  act  of  congress  of  March  3,  1857, 
granting  certain  lands  to  the  territory  of 
Minnesota  for  the  purpose  of  aiding  in  the 
construction  of  several  lines  of  railroad 
between  different  points  in  the  territory, 
only  authorized  for  each  road,  in  advance 
of  its  construction,  a  sale  of  one  hundred 
and  twenty  sections.  No  further  disposi- 
tion of  the  land  along  either  road  was  al- 
lowed, except  as  the  road  was  completed  in 
divisions  of  twenty  miles.  Chamberlain  v. 
St.  Paul,  etc.,  R.  Co.,  92  U.  S.  299,  23  L. 
Ed.  715. 

On  the  3d  of  March,  1857  (11  Stat.  195), 
congress    passed    an    act    granting    certain 
lands  to  the  territory  of  Minnesota,  for  the 
purpose   of   aiding   in   the    construction   of 
several  lines  of  railroad  between  different 
points  in  the  territory.     The  act  declared 
that  the  lands  should  be  exclusively  applied 
to  the  construction  of  that  road  on  account 
of    which    they    were    granted,    and    to    no 
other    purpose    whatever;    and    that    they 
should    be    disposed    of    by    the    territory 
or      future      state      only      as      the      work 
progressed,     and     only     in     the     manner 
following;    that    is    to    say,  a  quantity  of 
land,     not     exceeding      one    hundred     and 
twenty  sections  for  each  of  the  roads,  and 
included    within    a    continuous       length    of 
twenty   miles   of  the   road,  might  be   sold; 
and  when  the  governor  of  the  territory  or 
the  future  state  should  certify  to  the  secre- 
tary  of   the    interior   that   any    continuous 
twenty  miles    of   any   of     the   roads   were 
completed,    then    another   like    quantity   of 
the   land   granted   might   be    sold;    and    so, 
from   time   to   time,   until    the    roads    were 
completed.     Held,  that  the  construction  of 
portions  of  the  road  on  account  of  which 
lands  were  granted,  as  thus  designated,  was 
a  condition  precedent  to  a  conveyance  by 
the  territory  or  future  state  of  any  of  the 
lands    beyond    the    first    one    hundred    and 
twenty    sections.      Accordingly,   an    act    of 
the    territory,    transferring   to   a      railroad 
company    these    lands    in    advance    of    any 
work   on   its   road,   only   conveyed   title   to 
the  first  one  hundred  and  twenty  sections. 
Farnsworth   f.   Ivlinnesota,   etc.,   R.   Co.,   92 
U.   S.  49,  23   L.    Ed.  530. 


65.  Power  of  state  or  territory. — Rice  v. 
Railroad    Co.,    1    Black   358,    17   L.   Ed.   147. 

66.  Diversion  to  other  purposes. — Lake 
Superior,  etc..  Iron  Co.  v.  Cunningham. 
155  U.  S.  354,  373,  39  L-  Ed.  183. 

Where  congress  gives  lands  to  a  state 
for  railroad  purposes  and  for  "no  other," 
and  the  state  granting  the  great  bulk  of 
them  to  such  purposes  allows  settlements 
by  pre-emption,  where  improvement  and 
occupancy  had  been  made  on  the  lands 
prior  to  the  date  of  the  grant  by  congress, 
and  since  continued;  a  purchaser  from  the 
railroad  company  of  a  part  which  the  state 
had  thus  opened  to  pre-emption  cannot  ob- 
ject to  the  act  of  the  state  in  having  thus 
appropriated  the  part;  the  railroad  com- 
pany having,  by  formal  acceptance  of  the 
bulk  of  the  land  under  the  same  act  which 
opened  a  fractional  part  to  pre-emption  it- 
self, waived  the  right  to  do  so.  The  United 
States  as  donor  not  objecting,  nobody  can 
object.  Baker  v.  Gee,  1  Wall.  333,  17  L. 
Ed.  563. 

67.  Disposition  by  railroad. — See  Farns- 
worth V.  Minnesota,  etc.,  R.  Co.,  92  U.  S. 
49,  23  L.  Ed.  530;  St.  Paul,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  139  U.  S-  1,  6,  35 
L.  Ed.  77. 

On  the  15th  of  May,  1856,  congress 
passed  an  act  entitled  "An  act  making  a 
grant  of  lands  to  the  state  of  Iowa,  in  al- 
ternate sections,  to  aid  in  the  construction 
'of  certain  railroads  in  said  state."  (11 
Stat,  at  Large,  9.)  That  act  granted  to 
the  state  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  between  cer- 
tain specified  places,  alternate  sections  of 
land,  designated  by  odd  numbers,  for  six 
sections  in  width  on  each  side  of  the  road, 
to  be  selected  within  fifteen  miles  there- 
from. And  the  act  declared  that  the  lands 
thus  granted  should  be  exclusively  applied 
to  the  construction  of  the  road,  and  be 
subject  to  the  disposal  of  the  legislature 
for  that  purpose  and  no  other,  and  only  in 
the  manner  following,  that  is  to  say,  a 
quantity  of  land  not  exceeding  one  hun- 
dred and  twenty  sections,  and  included 
within  a  continuous  length  of  twenty  miles 
of  the  road,  might  be  sold:  and  when  the 
governor  of  the  state  should  certify  to  the 
secretary  of  the  interior  that  any  con- 
tinuous twenty  miles  of  the  road  were 
completed,   then    another   like   quantity   of 
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the  road  was  made  a  condition  precedent  to  the  disposition  of  any  more,^^ 
and  any  conveyance  or  sale  made  without  regard  to  such  condition  is  of  no 
effect  and  passes  no  title.*^^ 

cc.  Preference  of  Right  to  PurcJuise. — Where  a  party  had  in  good  faith  set- 
tled on  lands  prior  to  the  time  when  the  line  of  road  is  definitely  fixed,  some 
of  the  statutes  gave  him  the  first  right  to  purchase  of  the  railroad  the  land  on 
which  he   had   settled." ° 

dd.  Mortgage  by  Railroad  Company."^ — Where  the  secretary  of  the  interior 
was  without  authority  to  issue  patents  to  the  state  for  the  use  and  benefit  of 
the  railroad  company,  except  for  so  many  miles  of  road  as  are  certified  by 
the  governor  to  have  been  constructed  in  the  manner  required  by  the  act  of 
congress,  the  trustees  in  a  mortgage,  and  all  holders  of  bonds  secured  thereby, 
were  bound  to  know  the  extent  of  the  secretary's  authority  under  the  act  of 
congress."^ - 

ee.  Disposition  of  Land  Not  Disposed  of  by  Railroad. — It  is  usually  enacted 
that  all  lands  "not  sold  or  disposed  of"  by  the  company  before  the  expiration 
of  a  certain  time  after  the  completion  of  the  entire  road  should  be  subject  to 
settlement  and  pre-emption,  like  other  landsJ^  a  legislature  is  presumed  to 
have  used  no  superfluous  words,  and  the  phrase  "or  disposed  of,"  as  used  above, 
must,  therefore,  have  some  distinctive  meaning,  some  meaning  beyond  the  word 
"sold,'"^*  Lands  whether  sold  or  used  as  a  security  for  money  loaned  to  ad- 
vance the  construction  of  the  road,  are  equally  employed  for  the  purpose  for 
which  they  were  granted.  Hence  it  is  held  the  words  "disposed  of"  are  apt 
words  to  indicate  a  transfer  by   mortgage."^ 

Sale  by  State  for  Taxes. — The  provision  for  the  return  within  a  certain  time 


the  land  granted  might  be  sold,  and  so 
from  time  to  time  until  the  road  was  com- 
pleted. It  was  held,  that  the  purchasers  of 
the  first  one  hundred  and  twenty  sections 
took  a  good  title  to  the  property,  although 
no  part  of  the  road  was  constructed  at  the 
time  and  although  the  sale  was  made  with- 
out the  knowledge,  consent  or  approval  of 
the  state.  Railroad  Land  Co.  v.  Court- 
right,  21  Wall.  310,  22  L.  Ed.  582,  cited  in 
United  States  v.  California,  etc.,  Land  Co., 
148  U.  S.  31,  43,  37  L.  Ed.  354;  United 
States  V.  Tennessee,  etc.,  R.  Co.,  176  U.  S. 
242,  253,  44  L.  Ed.  452.  See  United  States 
V.  Loughrey,  173  U.  S.  206,  43  L.  Ed.  420. 

68.  Construction  a  condition.  —  See 
Farnsworth  v.  Minnesota,  etc.,  R.  Co.,  92 
U.  S.  49,  23  L  Ed.  530;  Wisconsin  Cent.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  507,  33 
L.  Ed.  687;  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  241,  248,  35  L.  Ed.  999.  See  ante, 
^'Conditions  of  Grant,"_  II,  B,  3,  f,  (2),   (i). 

The  Northern  Pacific  Railroad  Com- 
pany, by  section  four  of  the  act  of  1864,  is 
qualified  and  restricted  in  the  sale  and 
alienation  of  the  land  granted  to  them  by 
that  act,  when  once  identified:  The  com- 
pany above,  notwithstanding  its  possession 
of  the  title,  was  not  at  liberty  to  dispose  of 
.the  lands  without  the  consent  of  congress, 
except  as  each  twenty-five-mile  section 
was  completed  and  accepted  by  the  presi- 
dent, so  as  to  deprive  the  United  States  of 
the  right  to  compel  their  application  to 
the  purposes  of  the  grant  or  so  as  to  pre- 
vent their  forfeiture  in  case  of  the  com- 
pany's failure  to  comply  with  its  condi- 
tions. St.  Paul,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  ]39  U.  S.  1.  6.  7,  35  L.  Ed.  77. 

69.  Schulenberg  v.   ITarriman,  21   Wall. 


44,  22  L.  Ed.  551;  Farnsworth  v.  Min- 
nesota, etc.,  R.  Co.,  92  U.  S.  49,  23  L  Ed. 
530. 

70.  Preference  of  right  to  purchase.— 
Nix  V.  Allen,   112  U.  S.  129,  28  L.   Ed.  675. 

A  party  holding  a  patent  to  a  part  of  a 
quarter  section  of  land  who  lived  in  a 
house  he  had  erected  on  that  part  of  the 
section,  and  who  cultivated  the  balance  of 
the  quarter  section,  had  no  prior  right  to 
purchase  the  remainder  of  the  quarter  sec- 
tion under  cultivation,  as  he  did  not  come 
within  the  act  of  Arkansas,  187,  which  gave 
persons  residing  on  land  granted  to  a  cer- 
tain road  the  right  of  purchase.  Nix  v. 
Allen,  112  U.  S.  129,  28  L   Ed.  675. 

71.  Mortgage.— See  the  title  RAIL- 
ROADS. See,  generally,  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 
8,  p.  452.  See  post,  "Disposition  of  Land 
Not  Disposed  by  Railroad,"  II,  B,  3,  f,  (2), 
(q),  ee. 

72.  Power  to  mortgage — Rights  of  par- 
ties.— Sioux  City,  etc.,  R.  Co.  v.  United 
States,  159  U.  S.  349,  371,  40  L.   Ed.  177. 

73.  Disposition  under  general  land  lav/s 
of  land  not  disposed  of  by  railroad. — Piatt 
7'.  Union  Pac.  R.  Co.,  99  U.  S.  48,  25  L  Ed 
424. 

74.  Term  "or  disposed"  construed.— 
Piatt  V.  Union  Pac.  R.  Co.,  99  U.  S.  48  59, 
25  L.  Ed.  424. 

75.  Transfer  by  mortgage.  —  Piatt  v. 
Union  Pac.  R.  Co.,  99  U.  S.  48,  61,  25  L 
Ed.  424. 

Such  provisions  arc  to  be  so  construed 
as  to  effect  their  primary  object,  wliich  is 
to  furnish  aid  in  and  during  the  construc- 
tion of  the  road,  and  it  cannot  be  con- 
trolled or  defeated  by  the  secondary  and 
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after  the  completion  of  the  road,  of  lands  not  sold  or  disposed  of  is  made  for  the 
public  good,  as  well  as  for  that  of  the  actual  settler,  and  to  permit  these  lands  to 
pass  under  a  title  derived  from  the  state  for  taxes  would  certainly  defeat  this 
intent  of  congress."^  The  lands  are  to  be  sold  at  the  same  price  as  other  public 
lands  and  the  money  is  to  be  paid  to  the  railroad  company."'^ 

(r)  Rights  of  Purchasers  binder  Railroad  Land  Grants — aa.  Protection  of 
Rights  Acquired  in  Reliance  upon  Railroad  Grants — (aa)  In  General. — It  has 
been  the  policy  of  the  government  to  protect  the  rights  of  purchasers  from  a 
railroad  company,  of  lands  granted  to  it  to  aid  in  its  construction.'^  To  that 
end  the  statute,  known  as  the  adjustment  act.  and  supplementary  legislation, 
were  enacted."^  No  protection  is  placed  around  an  innocent  purchaser  of  lands 
unlawfully  selected  as  indemnity  lands,  where  no  certiticate  and  patent  ever  is- 
sued therefor.s*^ 


subordinate  purpose  of  opening  to  settle- 
ment and  pre-emption  such  of  the  lands  as 
should  not  be  sold  or  disposea  of  within 
the  designated  period.  Piatt  z:  Union  Pac. 
R.   Co.,   99  U.   vS.  48,   2o   L.   Kd.  424. 

The  mortgage  was  an  hypothecation  of 
the  fee,  and  not  merely  of  an  estate  de- 
terminable at  the  expiration  of  three  years 
from  the  completion  of  the  road,  and  the 
debt  it  was  given  to  secure  not  having  ma- 
tured, the  lands  are  not  subject  to  pre- 
emption. Sed  quaere,  whether  the  rem- 
nants that  may  be  unsold  when  the  mort- 
gage debt  shall  be  paid  will  not  then  be 
subject  to  pre-emption.  Piatt  v.  Union 
Pac.  R.  Co.,  99  U.  S.  48,  58.  25  L.  Ed.  424. 

76.  Sale  for  taxes. — Railway  Co.  z:  Pres- 
cott,  16  Wall.  603,  609,  21  L.  Ed.  3715. 

77.  Railway  Co.  z:  Pi  scott,  16  Wall. 
603,   609,  21    L.    Ed.   373. 

78.  Rights  of  purchasers  under  railroad 
land  grants. — Adams  :■.  Henderson,  168  U. 
S.  573,  581,  42  L.   Ed.  584. 

"There  was  no  need  of  any  legislation  to 
protect  a  'bona  fide  purchaser.'  This  had 
been  settled  by  repeated  decisions  of  this 
court.  United  States  v.  Burlington,  etc.,  R. 
Co.,  98  U.  S.  334,  342,  25  L.  Ed.  198;  Col- 
orado Coal,  etc.,  Co.  V.  United  States,  123 
U.  S.  307,  313,  31  L.  Ed.  182,  reaffirmed  in 
United  States  v.  California,  etc..  Land  Co., 
148  U.  S.  31,  41,  37  L.  Ed.  354.  For  in 
each  of  those  cases  it  was  decided  that,  al- 
though a  patent  was  fraudulently  and 
wrongfully  obtained  from  the  government, 
if  the  land  conveyed  was  within  the  juris- 
diction of  the  land  department,  the  title 
of  a  bona  fide  purchaser  from  the  patentee 
could  not  be  disturbed  by  the  government." 
United  States  v.  Winona,  etc.,  R.  Co.,  165 
U.  S.  463,  41  L.  Ed.  739. 

"We  do  not  mean  to  assert  that  because 
legislation  to  cover  such  a  contingency  was 
unnecessary,  therefore  the  Itinguage  used 
by  congress  necessarily  implies  something 
other  and  different,  because  of  course  it 
may  have  been  that  congress  intended 
nothing  but  a  simple  declaration  of  the  law 
as  it  was  known  to  exist.  At  the  same 
time  the  fact  that  under  one  construction 
it  was  needless,  raises  a  presumption  that 
something  more  was  intended,  and  that 
congress  had  in  view  the  protection  of 
other  parties  than   were  already  protected 


by  general  law."  United  States  v.  Winona, 
etc.,  R.  Co.,  165  U.  S.  463,  478,  41  L.  Ed. 
789,  citing  United  States  v.  Union  Pac.  R. 
Co.,  165  U.  S.  482,  41  L.   Ed.  797. 

79.  Adjustment  acts. — Adams  v.  Hender- 
son, 168  U.  S.  573,  42  L._  Ed.  584. 

Lands  within  provision. — The  acts  of 
congress  of  March  3,  1887,  c.  376  (24  Stat. 
556);  Feb.  12,  1896,  c.  18  (29  Stat.  6);  and 
March  2,  1896,  c.  39  (29  Stat.  42),  operate 
to  confirm  the  title  to  every  purchaser 
from  a  railroad  company  of  lands  certified 
or  patented  to  or  for  its  benefit,  notwith- 
standing any  mere  errors  or  irregularities 
in  the  proceedings  of  the  land  department, 
and  notwithstanding  the  fact  that  the  lands 
so  certified  or  patented  were,  by  the  true 
construction  of  the  land  grants,  although 
within  the  limits  of  the  grants,  excepted 
from  their  operation,  providing  that  he 
purchased  in  good  faith,  paid  value  for  the 
lands,  and  providing,  also,  that  the  lands 
were  public  lands  in  the  statutory  sense  of 
the  term,  and  free  from  individual  or  other 
claims.  United  States  v.  Union  Pac.  R. 
Co.,  165  U.  S.  482,  41  L.  Ed.  797;  United 
States  V.  Winona,  etc.,  R.  Co.,  165  U.  S. 
463,  41  L.  Ed.  789;  Winona,  etc.,  R.  Co. 
V.  United  States,  165  U.  S.  483.  41  L.  Ed. 
798;  United  States  v.  Southern  Pac.  R.  Co., 
184  U.    S.   49,  52,  46   L.   Ed.   425. 

The  act  of  1896  applied  only  to  cases  of 
lands  patented  or  certified,  and  the  con- 
firmation of  lands  acquired  by  deed  or  con- 
tract from  the  party  holding  the  patent  or 
certificate.  Clark  z/.  Herington,  186  U.  S. 
206,  211,  46  L.   Ed.  1128. 

The  entire  statute  of  March  3,  1887.  24 
Stat.  556,  the  primary  purpose  of  which 
was  to  secure  the  adjustment  of  the  va- 
rious land  grants  in  aid  of  railroads,  is 
remedial  in  its  nature;  there  are  three  par- 
ties whose  interests  and  equities  are  to  be 
regarded:  first,  the  railroad  company  as 
beneficiary  to  the  grant;  second,  parties 
who  had  "dealt  with  the  railroad  company 
with  reference  to  lands  claimed  by  it  to 
be  within  the  scope  of  its  grant;  and,  third, 
parties  who  had  attempted  to  secure  title 
under  the  settlement  laws  of  the  United 
States.  Gertgens  v.  O'Connor,  191  U.  S. 
237.  242,  48  L.   Ed.   163. 

80.  Unpatented  indemnity  lands. — Clark 
V.  Herineton,  186  U.  S.  206,  46  L.  Ed.  1128., 
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(bb)  Relief  Afforded. — Where  parties  have  purchased  land  which  was  er- 
roneously certified  and  patented,  their  title  is  confirmed,*^  while  if  they  have 
purchased  land  within  the  numbered  sections  prescribed  in  the  grant  and  co- 
terminous with  the  constructed  part  of  the  road,  but  which  has  not  been  con- 
veyed to  or  for  the  use  of  the  company,  and  thereby  excepted  from  the  grant, 
they  are  entitled  to  purchase  from  the  government  at  the  regular  price  for  sim- 
ilar lands. ^-  However,  while  the  act  gave  to  purchasers  from  the  railway  com- 
pany a  preferential  right  of  purchase,  it  excepted  therefrom  lands  which  at 
the  times  of  such  purchase  "were  in  the  bona  fide  occupation  of  adverse  claim- 
ants under  the  pre-emption  or  homestead  laws  of  the  United  States,  and  whose 
claims  and  occupation  have  not  since  been  voluntarily  abandoned. "^^ 

(cc)  Lands  z^nthin  Provision. — See  ante,  "In  General,"  II,  B,  3,  f,  (2),  (r),. 
aa,  (aa). 

(dd)  Parties  Protected. — In  General. — A  person  must  have  purchased  in 
good  faith,*'*  and  must  have  been  a  citizen  of  the  United  States  or  have  declared 
his  intention  of  becoming  a  citizen, ^^  in  order  to  entitle  him  to  the  protection  of 


81.  Relief  afforded — Title  confirmed. — 
Adams  v.  Henderson,  168  U.  S.  573,  42 
L.  Ed.  584;  United  States  7i.  Winona,  etc., 
R.  Co.,  165  U.  S.  463,  41  L.  Ed.  789. 

It  was  provided  by  one  of  the  supple- 
mentary adjustment  acts  that  no  patent  for 
railroad  lands  held  by  bona  ride  purchasers, 
should  be  annulled  but  that  such  pur- 
chasers' titles  should  be  confirmed.  United 
States  V.  Southern  Pac.  R.  Co.,  184  U.  S. 
49,  46  L.  Ed.  425.  See  United  States  v. 
Winona,  etc.,  R.  Co.,  165  U.  S.  463,  41  L. 
Ed.  789;  United  States  v.  Union  Pac.  R. 
Co.,  165  U.  S.  482,  41  L.  Ed.  797. 

82.  Right  to  purchase  from  government. 
— Gertgens  v.  O'Connor,  191  U.  S.  237,  48 
L.  Ed.  163. 

Whether  a  bona  fide  purchaser  froin  a 
railroad  company  has  acted  with  reason- 
able promptness  in  perfecting  his  title 
under  act  of  congress  of  March  3,  1887 
(24  Stat.  556),  is  a  question  primarily  for 
the  consideration  of  the  land  department 
and  one  who  attempts  to  enter  the  land  is 
as  fully  charged  as  the  said  purchaser  with 
knowledge  of  the  said  act  of  1887,  of  the 
claims  of  the  railroad  company,  and  of  the 
records  of  the  deeds  from  said  railroad  to 
the  purchaser;  and  where,  as  in  this,  case, 
the  land  department  had  before  it  the  ap- 
plication of  him  who  has  attempted  to  enter 
under  the  general  land  laws,  and  that  of 
the  said  bona  fide  purchaser  to  purchase 
under  the  act  of  1887,  the  latter  petition 
having  been  filed  within  ten  months  after 
the  land  was  stricken  from  the  railroad 
company's  list,  and  after  a  full  considera- 
tion it  decided  in  favor  of  said  purchaser, 
the  decision,  determining  that  the  pur- 
chaser had  acted  with  all  necessary  prompt- 
ness and  was  entitled  to  the  benefit  of  the 
statute,  will  not  be  set  aside  by  the  supreme 
court;  until  so  stricken  from  the  list,  all 
parties  considered  the  full  equitable  title  as 
vested  in  the  purchasers,  and  there  was  no 
duty  cast  upon  it  of  securing  a  further  title 
by  purchase  from  the  government.  Ram- 
sey V.  Tacoma  Land  Co..  196  U.  S.  360,  363, 
49  L.  Ed.  513. 

Bona    fide    purchasers    from    a    railroad. 


who  have  never  attempted  to  take  ad- 
vantage of  the  act  of  1887,  and  neither  ap- 
plied to  purchase  the  lands,  nor  made  pay- 
ment to  the  United  States,  and  have  done 
nothing  before  bringing  a  suit  to  quiet  title 
to  indicate  that  they  relied  upon  that  stat- 
ute, are  not  entitled,  upon  the  showing  of 
a  mere  right  to  purchase,  to  demand  that 
their  title  be  adjudged  good  and  valid.  San 
Jose  Land,  etc.,  Co.  f.  San  lose  Ranch  Co., 
189    U.    S.    177.    1S4,    47    L.    Ed.    765. 

83.  Where  land  already  subject  to  bona 
fide  claim. — Gertgens  -r.  O'Connor,  191  U. 
S.  237,  246,  48  L.  Ed.  163;  San  Jose  Land, 
etc.,  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S. 
177,  47  L.   Ed.  765. 

An  actual  settler  is  favored  in  law,  but 
it  does  not  follow  therefrom  that  he  is  the 
only  one  whose  equities  are  to  be  con- 
sidered; hence,  one  who  goes  upon  land 
and  places  improvements  thereon  with  full 
knowledge  of  certain  facts,  which  show 
that  he  has  no  right  to  enter,  he  is  specu- 
lating upon  probabilities  which  have  not 
been  realized,  and  having  so  speculated  he 
cannot  complain  if  he  suffer  the  conse- 
quences which  often  attend  the  failure  of 
a  speculation;  such  person  does  not  come 
within  the  letter  of  the  statute  of  March 
3,  1887,  providing  for  the  adjustment  of  the 
various  land  grants  in  aid  of  railroads,  nor 
does  he  come  within  the  reach  of  reason- 
able equities.  Gertgens  ?'.  O'Connor,  191 
U.  S.  237,  245,  48  L.  Ed.  163. 

84.  Parties  protected. — Clark  v.  Hering- 
ton,  186  U.  S.  2n(),  46  L.  Ed.  1128:  United. 
States  t'.  Winona,  etc.,  R.  Co.,  165  U.  S. 
463.  41  L.  Ed.  789;  Winona,  etc..  R.  Co.  v. 
United  States,  165  U.  S.  483,  41  L.  Ed.  798: 
United  States  ?■.  Southern  Pac.  R.  Co.,  184 
U.   S.  49,  52,  46  L.   Ed.  425. 

The  government  certainly  could  not  in- 
sist upon  a  cancellation  of  the  patents  so 
as  to  effect  innocent  purchasers  under  the 
patentees.  United  States  v.  Burlington, 
etc.,  R.  Co.,  98  U.  S.  334,  342,  25  L.  Ed. 
198. 

85.  Necessity  for  citizenship. — Clark  v. 
llcrington,  186  U.  S.  2n(),  46  L.  Ed.  1128. 

State    corporp.tion. —  In    a    remedial    stat- 
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the  act.  A  subsequent  grantee  who  has  the  necessary  quahfications  is  as  much 
entitled  to  protection  as  an  immediate  purchaser  from  the  company,  and  it  is  of 
no  consequence  what  the  quahfications  of  the  original  purchaser  were.^^ 

(ee)  Ti)ne  of  Purchase. — Purchases  made  after  the  enactment  of  the  adjust- 
ment act  but  before  the  final  adjustment,  were  protected  as  well  as  purchases 
made  before  its  enactment. ^"^ 

(ff)  Who  Are  Bona  Fide  Purchasers. — The  term  "bona  fide  purchaser,"  as 
used  in  the  act  of  March  3,  1887,  providing  for  the  adjustment  of  various 
grants  in  aid  of  railroads,  is  not  used  in  a  technical  sense,  but  simply  as  de- 
manding good  faith  in  the  transactions  between  individuals  and  railroad  com- 
panies.^s     The  recognition  of  the  purchaser's  rights  does  not  depend  upon  con- 


ute  like  §  5  of  the  act  of  congress  of  ]\Iarch 
3,  1887  (24  Stat.  556),  which  section  en- 
ables bona  fide  purchasers  from  railroad 
companies  on  finding  that  the  land  in  dis- 
pute had  never  been  granted  to  said  com- 
panies to  purchase  the  said  land  from  the 
United  States  and  thus  complete  their  ti- 
tle, the  term  "citizens"  is  to  be  considered 
as  including  state  corporations,  unless 
there  be  something  beyond  the  mere  use 
■of  the  word  to  indicate  an  intent  on  the 
part  of  congress  to  exclude  them.  Ram- 
sey V.  Tacoma  Land  Co.,  196  U.  S.  360, 
362,  49  L.  Ed.  513.  See,  also,  United  States 
V.  Northwestern  Express,  etc.,  Co.,  164  U. 
S.    686,.  41    L.    Ed.   599. 

A  corporation  organized  under  foreign 
laws  is  entitled  to  no  protection  under  the 
statutes.  United  States  v.  Southern  Pac. 
R.   Co.,   184  U.    S.   49,  46   L.    Ed.   425. 

86.  Subsequent  grantee. — United  States 
v.  Southern  Pac.  R.  Co.,  184  U.  S.  49,  46 
L.   Ed.  425. 

Such  subsequent  grantee  must  be  a  bona 
fide  purchaser  and  not  one  whose  purchase 
is  merely  speculative,  for  the  sole  purpose 
of  acquiring  title  from  the  government  for  a 
foreigner.  United  States  v.  Southern  Pac. 
R.  Co..  184  U.  S.  49,  46  L.  Ed.  425. 

A  party  is  not  considered  a  bona  fide 
purchaser  from  a  grantee  of  the  railroad 
company,  who  did  not  buy  with  the  pur- 
pose of  owning  the  land  but  was  simply  en- 
gaged in  an  effort  to  secure  to  the  original 
purchaser  from  the  railroad  company  the 
money  which  he  had  invested  in  his  pur- 
chase, although  advancing  in  that  effort 
some  money  in  the  way  of  taxes  and  de- 
voting his  legal  services  to  that  end,  and 
hoping  to  make  a  profitable  speculation 
out  of  the  matter.  United  States  v.  South- 
ern Pac.  R.  Co.,  184  U.  S.  49,  53,  54,  56,  60, 
4  6  L.  Ed.  425. 

87.  Time  of  purchase. — United  States  v. 
Southern  Pac.  R.  Co.,  184  U.  S.  49,  46  L. 
Ed.  425. 

88.  Who  are  bona  fide  purchasers. — 
United  States  v.  Winona,  etc..  R.  Co.,  165 
U.  S.  463,  41  L.  Ed.  789;  Gertgens  v. 
O'Connor,  191  U.  S.  237,  243,  48  L.  Ed.  163; 
United  States  v.  Union  Pac.  R.  Co.,  165  U. 
S.  482,  41  L.  Ed.  797.  See,  also,  Adams  7'. 
Henderson,  168  U.  S.  573,  581.  42  L.  Ed. 
,584;  United  States  v.  Chicago,  etc.,  R.  Co., 
195  U.  S.  524,  49  L.  Ed.  306;  United  States 


V.   Southern   Pac.   R.   Co.,   184   U.   S.  49,  45 
L.  Ed.  425. 

A  party  may  have  notice  of  conflict 
claims  and  still,  in  the  exercise  of  an  hon- 
est judgment  as  to  the  rightful  owner,  buy 
property  and  pay  for  it,  and  be  acting  in 
good  faith.  United  States  v.  Southern 
Pac.  R.  Co.,  184  U.  S.  49,  54,  46  L.  Ed. 
425. 

The  fourth  section  of  the  adjustment  act 
of  March  3,  1887  (24  Stat.  556,  c.  376),  pro- 
viding for  the  adjustment  of  land  grants 
made  by  congress  to  aid  in  the  construc- 
tion of  railroads,  and  for  the  forfeiture  of 
unearned  lands,  has  no  reference  to  any 
unearned  lands  purchased  after  the  date  of 
that  act  from  a  railroad  company  to  whom 
they  had  never  been  certified  or  patented, 
although,  if  it  had  kept  its  engagement 
with  the  state  and  completed  the  road,  in 
due  time,  it  could  have  acquired  an  in- 
terest in  them;  and  when  the  state  of  Iowa, 
by  legislative  enactment,  had  resumed  the 
title  it  acquired  from  the  United  States, 
and  afterwards  relinquished  its  interest  in 
such  unearned  lands  to  the  United  States — 
all  before  the  passage  of  the  said  adjust- 
ment act — one  who  purchases  from  such 
railroad  company  could  not,  within  th** 
meaning  of  the  said  adjustment  act,  and 
after  its  passage,  have  become  a  pur- 
chaser in  good  faith  of  such  unearned 
lands.  The  sale  by  the  railroad  company 
to  the  alleged  purchaser  was  a  sale  of 
something  it  did  not  possess,  a  mere  device 
to  bring  its  purchaser  within  the  provisions 
of  the  adjustment  act  of  1887  when  that 
act  was  never  intended  to  apply  to  such  a 
case.  Knepper  v.  Sands,  194  U.  S.  476,  485, 
48    L.    Ed.    1083. 

Holder  of  option  to  purchase. — .•X  person 
who  has  obtained  from  a  railroad  company 
a  binding  option  to  purchase  a  large  tract 
of  land  at  a  stipulated  price  per  acre,  and 
upon  certain  terms,  when  said  company 
sliall  become  entitled  thereto,  and  who  has 
expended  much  time  and  large  sums  of 
money  in  securing  purchasers  for  these 
lands,  is  a  bona  fide  purchaser  within  the 
meaning  of  act  of  March  3,  1887,  provid- 
ing for  the  adjus.tment  of  various  land 
grants  in  aid  of  railroads,  and  as  such 
is  entitled  to  a  preferential  right  of  pur- 
chase under  §  5  of  said  act.  Gertgens  v. 
O'Connor,  191  U.  S.  237,  244,  48  L.  Ed.  163. 
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structive  notice  chargeable  to  the  purchaser,s9  but  if  the  purchase  was  made 
upon  the  strength  of  the  action  of  the  government  in  certifying  and  patenting 
the  land  and  in  actual  ignorance  of  any  defect  in  the  company's  title,  he  is  en- 
titled to  the  protection  of  the  act."^  To  entitle  a  purchaser  to  the  protection  of 
the  law,  it  is  necessary  that  he  should  have  no  notice  of  a  defective  title  sub- 
sequent to  and  independent  of  the  certification  or  patent.^^  If  a  party  has  no- 
tice outside  of  the  records  of  the  land  department,  disclosing  a  prior  right,  he 
is  not  entitled  to  protection  ;92  hence  a  person  purchasing  from  a  railroad  com- 
pany is  not  entitled  to  protection,  where  another  who  had  filed  a  pre-emption 
claim  was  in  possession  at  the  time  of  the  certification. ^^  The  protection  of 
good  faith  is  not  taken  from  a  purchase,  because  the  officers  of  the  department 
change  their  opinion  as  to  the  validity  of  the  company's  title  and  make  such 
change  known  to  persons  proposing  to  purchase. ^^ 

(gg)  Eniiremcnt  of  Title  to  Purchaser. — Although  the  lands  were  not  fully 
earned  when  the  sale  was  made  under  which  the  purchaser  holds  title,  and  the 
road  was  not  completed  within  the  time  fixed  by  the  granting  act,  the  lands  did 
not  revert  to  the  United  States,  nor  pass  again  to  the  state  under  a  subsequent 
act,  where  such  act  is  to  be  treated  as  an  extension  of  the  time  named  in  the 
original  act  for  the  completion  of  the  road,^^  and  the  completion  of  the  road 
within  the  time  fixed  by  the  new  act  prefected  the  title  of  the  company  under 
the  original  grant,  and  this  title  enured  at  once  to  the  benefit  of  the  purchaser.^^ 


89.  Constructive  notice. — United  States 
t:  Winona,  etc.,  R.  Co.,  165  U.  S.  463,  41 
L.    Ed.   789. 

90.  Purchase  made  on  strength  of  cer- 
tificate and  patent. — United  States  v.  Wi- 
nona, etc.,  R.  Co.,  165  U.  S.  463,  41  L-  Ed. 
789;  United  States  v.  Chicago,  etc.,  R.  Co., 
195  U.   S.  524,  49   L.   Ed.  306. 

Under  the  plain  provisions  of  the  stat- 
ute of  1887,  24  Stat.  556,  and  of  statute  of 
1896,  29  Stat.  42,  the  rights  of  one  who 
purchased  from  a  railroad  company  in 
good  faith — such  purchaser  having  no  no- 
tice, actual  or  constructive,  of  any  equi- 
ties which  a  third  party  has  against  the 
government  in  regard  to  such  land — is  not 
affected  by  any  constructive  notice  of 
such  defect  with  which  the  said  railroad 
company  might  be  chargeable.  United 
States  V.  Chicago,  etc.,  R.  Co.,  195  U.  S. 
524,    538,    49    L.    Ed.    306. 

91.  Notice  of  defective  title  subsequent 
to  and  independent  of  patent. — Winona, 
etc.,  R.  Co.  V.  United  States,  165  U.  S. 
483,  41   L.Ed.   79S. 

92.  Notice  outside  of  the  records. — Wi- 
nona, etc.,  R.  Co.  V.  United  States,  165  U. 
S.  483,  41  L.  Ed.  798. 

93.  Pre-emption  claimant  in  possession. 
— Winona,  etc.,  R.  Co.  r'.  United  'States, 
165  U.  S.  483,  41  L.  Ed.  798. 

Anterior  to  any  claim  of  right  by  a  rail- 
road company,  by  virtue  either  of  filing  its 
map  of  definite  location  or  of  surveying 
and  staking  its  line  upon  the  ground,  a 
pre-emption  filing  was  placed  unon  the 
land  which  was  never  canceled.  There  re- 
mained therefore  on  the  records  until  after 
the  certification  to  the  state  a  claim  of  a 
right  to  pre-empt.  The  party  making  this 
claim  continued  in  possession  by  himself 
or  tenant  until  not  only  the  construction  of 
the  railroad  but  until  after  the  conveyance 
by    the    railroad    com]iany   to    a    purchaser 


and  so  remained  in  possession  until  a  suit 
of  ejectment  was  brought  by  the  purchaser 
m'  1877.  It  was  held  that  the  purchaser 
could  not  be  considered  one  purchasing  in 
good  faith  from,  the  railroad  company  that 
it  took  it.s  conveyance  with  notice,  from 
possession,  of  all  the  rights  and  claims  of 
the  party  so  fn  possession,  and  therefore 
that  he  did  not  bring  itself  within  the  pro- 
tecting clauses  of  the  act  of  March  3rd, 
1887  (24  Stat,  at  L.  556,  ch.  376),  and  there 
was  nothing  to  stay  the  right  of  the  gov- 
ernment to  have  this  certification  so  er- 
roneously issued,  canceled.  Winona,  etc., 
R.  Co.  z).  United  Stated,  165  U.  S.  483,  485, 
41    L.   Ed.  798. 

94.  Change  of  official  opinion. — United 
States  V.  Southern  Pac.  R.  Co.,  184  U.  S. 
49.   46    L.    Ed.   425 

95.  Enurement  of  title  to  purchaser. — 
Doe  7\  Larmore,  116  U.  S.  198,  199,  29  L- 
Ed.   598. 

96.  Doe  V.  Larmore,  116  U  S.  198,  29  L 
Ed.  598. 

In  1853  lands  were  granted  by  congress 
to  Arkansas  and  Missouri  to  aid  in  build- 
ing a  railroad,  to  be  afterwards  incorpo- 
rated, subject  to  the  disposition  of  the  leg- 
islatures thereof  and  to  be  sold  by  them  in 
certain  quantities  as  the  railroad  was  com- 
pleted, and  to  revert  to  the  United  States 
as  to  the  unsold  portion  if  the  road  was 
not  completed  in  ten  years.  The  act  of 
congress  of  July  28,  1866.  reviving  and  ex- 
tending tiie  original  grant  for  a  term  of  ten 
years,  was  not  intended  to  declare  a  for- 
feiture, but  to  waive  one,  except  as  to  any 
mineral  lands  included  in  that  grant,  and, 
the  company  having  been  incorporated 
and  having  received  title  to  the  lands  from 
the  state  subject  to  the  conditions  of  the 
grant,  and  havincr  sold  the  land  in  con- 
troversy to  M.  who  has  occupied  same 
ever  since,  although  whetner  enough  of  the 
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(hh)  Effect  of  Rcscn-ation  in  Deed  from  Railroad. — The  adjustment  act 
confirming  the  title  of  bona  fide  purchasers,  under  a  land  grant,  as  against  the 
government,  does  not  operate  to  clear  his  title  of  a  reservation  contained  in  the 
deed  to  him  from  the  railroad  company.^" 

bb.  Recovery  of  PtircJiase  Price  from  Railroad. — Where  by  mistake  the  of- 
ficers of  the  government  executed  patents  to  a  railroad  company,  conveying  the 
legal  title  to  lands,  and  the  railroad  company  accepted  such  title  and  subse- 
quently conveyed  the  lands  to  parties  who  purchased  in  good  faith,  the  United 
States  is  not  limited  to  a  suit  to  cancel  the  conveyance  and  re-establish  in  itself 
the  title,  but  may  recover  of  the  railroad  company  the  value  of  the  land  up  to 
at  least  the  sum  received  on  the  sale,  and  thus  confirm  the  title  of  the  innocent 
purchasers ;  the  conveyance  to  the  innocent  purchaser  being  equivalent  to  a  con- 
version of  personal  property ;  and  irrespective  of  the  act  of  congress  providing 
for  adjustment  of  railroad  land  grants,  the  federal  government  has  the  right  to 
recover  by  suit  the  value  of  the  lands  so  patented  to  such  company,  and  by  it 
sold  to  bona  fide  purchasers  for  value. ^^  But  where,  through  a  mistake  of  the 
land  department,  lands  were  certified  when  at  the  time  other  lands  were  open 
to  certification  which  could  rightfully  have  been  certified  and  which  have  since 
been  disposed  of  by  the  government  to  other  parties,  so  that  there  is  now  no 
way  of  filling  the  grant,  the  government  cannot  recover  the  value  of  the  lands 
so  erroneously  certified.  In  other  words,  the  mistake  of  the  officers  of  the  gov- 
ernment cannot  be  both  potent  to  prevent  the  railroad  company  obtaining  its^ 
full  quota  of  lands,  and  at  the  same  time  potent  to  enable  the  government  to 
recover  from  the  company  the  value  of  lands  erroneovtsly  certified. ^^ 

(3)  Grant  for  Right  of  Way,  Station  Purposes,  etc. —  (a)  In  General. — Tlie 
United  States  government  has  often  made  grants  to  particular  railroads,  of 
rights  of  way  over  the  public  domain,^  and  in  1875  a  general  grant  was  made 
to  any  company,  complying  with  certain  requirements, ^  of  a  right  of  way 
through  the  public  domain,  of  so  much  on  each  side  of  the  main  line  of  the 
road.^ 

(b)  Requirements  of  Grant — aa.  //;  General. — Where  an  act  of  congress 
granting  a  right  of  way  through  the  public  lands  and  land  for  stations,  yards, 
shops,  etc.,  is  in  the  nature  of  a  general  offer,  it  is  essential  that  a  company 
comply  with  the  requirements  thereof  in  order  to  secure  the  benefits  conferred 
thereby.* 

bb.  Organization  and  Proof  Thereof. — It  is  a  condition  precedent  to  the  ac- 
quirement of  a  right  of  way  over  public  lands  by  reason  of  a  general  grant, 
that  the  road  be  duly  organized  and  proper  proofs  thereof  furnished.^ 

cc.  filing  of  Profile,  Maps  of  General  Route,  and  Approval  of  President. — 
For  requirements  of  the  statute  in  regard  to  the  filing  and  approval  of  a  pro- 
road  was  then  completed  to  authorize  the  United  States  v.  Union  Pac.  R.  Co.,  165  U. 
sale    does    not    appear,    a    subsequent    pur-       S.  482,  41  L.  Ed.  797. 

chaser  of  the  railroad  propert\',  a  corpora-  1.    The  different  grants  will  be  taken  up 

tion   winch   completed  the   road,  under  the       in    the    following    sections    and    treated    at 
act  of  18r>G,  and  received  a  patent  for  the       length. 

lands,  took  subject  to  the  rights  of  AT.,  and  2.    See  post,  "Requirements   of  Grants," 

his  title   stands  as  it  would  if  the  original       II.  B, '3,  f,  (3),  (b). 

company  had  completed  its  road  within  the  3.    18  U.  S.  Stat,  at  L.  482,  c.  152,  §  1  (U- 

time  fixed  by  the  act  of  1853,  and  the  sub-       S.    Comp.    Stat.    1901,   p.    1568).      See   post, 
sequent   patent   enured   to   his  benefit.      St.       "F.xtent    of    Right    of    Wav,"    II,    B,    3,    f. 
Louis,    etc..'  .R.    Co.    7-.    AIcGee,    115    U.    S.       CO,   fe). 
460.  472,  47:;,  476,  20  L.  Ed.  446.  4.     Requirements     of     grant. — See    post, 

97.  Effect  of  reservation  deed  frvm  rail-  "Organization  and  Proof  Thereof,"  II,  B, 
road. — .Adams  :■.  Henderson.  168  U.  S.  .■)7::.  3,  f.  (3),  (b).  bb;  "I'iling  of  Profile,  Maps 
42  L.  Ed.  .")S4.  of  General   Route,  and  .A.pproval  by  Pres- 

98.  Recovery    of    purchase    price    from       ident,"  II,  B,  3,  f.   (3),  (b),  cc. 

railroad. — Southern   Pac.   R.  Co.  v.  United  5.     Organization   and  proof  thereof. — 18 

States.   200  U.   S.   341,  .50  L.   Ed.   507.     See  Stat,  at  L.  482.  c.  152.  §  1,  U.  S.  Comp.  Stat. 

the  title  VENDOR  AXD  PURCH.ASER.  1901,  p.  1568.    See  Washington,  etc.,  R.  Co. 

99.  United  States  v.  Winonn.  etc.,  R.  Co.,  v.  Coeur  D'Alene  R.,  etc.,  Co.,  160  U.  S- 
165    U.    S.    463,    482,    41    L.    Ed.    789.      See  77,  40  L-   Ed.  346. 
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file,  the  filing  of  a  map  of  general  route,  and  the  approval  by  the  president  of 
tlie  United  States,  see  the  act  of  March  7,  1875.  18  Stat,  at  L.,  c.  152,  §  1. 
(U.  S.  Comp.  Stat.,  1901,  p.  1568.)  Where  it  appears  that  the  profile  was 
made  capriciously  and  for  an  ulterior  purpose,  the  approval  thereof  by  the  sec- 
retary of  the  interior  should  be  withheld.^  The  actual  construction  of  the  road 
is  a  definite  location  of  the  road,  which  entitled  it  to  the  benefits  of  the  grant, 
although  no  profile  map  has  ever  been  filed." 

(c)  Lands  Subject  and  Location  of  Line — aa.  Lands  Subject' — (aa)  Li  Gen- 
eral.— Lands  belonging  to  the  public  domain,  that  is,  lands  which  are  not  dis- 
posed nor  reserved,  may  be  appropriated  for  a  right  of  way.^ 

(bb)  Land  Subject  to  Existing  Claims. — Lands  to  which  there  are  existing 
claims  at  the  time  the  title  to  the  land,  granted  for  a  right  of  way,  vest  in  the 
company,  are  not  subject  to  the  grant,^  and  if  the  road  is  built  across  such 
claimant's  land,  the  claimant  must  be  compensated  therefor. ^^  As  to  vestnig 
of  title,  in  a  railroad  company,  to  lands  granted  for  a  right  of  way,  for  sta- 
tion purposes,  etc.,  see  post,  "Vesting  of  Title,"  H,  B,  3,  f,  (3),  (d),  .aa. 

bb.  Location  of  Line. — Where  there  is  nothing  in  the  granting  act  forbidding 
it,  a  railroad  company,  having  adopted  one  line  of  survey  along  the  route  pro- 
vided for  in  its  articles,  and  having  filed  a  plat  thereof,  may  subsequently,  if 
within  the  time  allowed  by  law  for  doing  so,  adopt  another  route,  and  there  is 
no  apparent  reason  why,  instead  of  filing  a  second  plat,  it  may  not  construct  the 
road  on  the  line  surveyed  and  adopted,  so  long  as  the  rights  of  others  have  not 
intervened.  ^^      A   company   which   has   exercised   its   rights   under   the  grant   by 


6.  Approval  of  secretary. — Buttz  v. 
Northern  Pac.  Railroad,  119  U.  S.  55,  30  L. 
Ed.  330. 

7.  Definite  location. — Jamestown,  etc.,  R. 
Co.  V.  Jones,  177  U.  S.  125,  44  L.  Ed.  698. 
See  ante,  "Location  and  Adoption  of  Line," 
II,  B,  3,  f,  (2),  (d). 

8.  Lands  subject  and  location  of  line. — 
Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S. 
663,  35  L.  Ed.  305;  Railroad  Co.  v.  Baldwin, 
103  U.  S.  426,  26  L  Ed.  578;  Northern  Pac. 
R.  Co.  V.  Townsend,  190  U.  S.  267,  47  L. 
Ed.  1044.  See  ante,  "Land  Subject  to  En- 
try and  Sale,"  II,  B,  3,  b. 

9.  Land  subject  to.  existing  claims. — 
Rights  and  claims  of  individuals  arising  by 
•entry  and  settlement  under  the  general 
land  laws  prior  to  the  filing  and  approval 
of  the  profile  or  the  construction  of  the 
road  are  superior  to  the  rights  of  the  road 
under  the  general  grant  of  March  3,  1875, 
of  a  right  of  way  to  roads  complying  with 
certain  conditions.  Spokane  Falls,  etc.,  R. 
Co.  V.  Ziegler,  167  U.  S.  65,  42  L  Ed.  79; 
Washington,  etc.,  R.  Co.  v.  Osborn,  160  U. 
S.   103,  40  L.  Ed.  355. 

A  mere  settler  upon  lands  of  the  United 
States,  with  an  intention  to  obtain  a  title 
to  the  same  under  the  pre-emption  laws, 
bas  such  a  vested  interest  in  the  land  as 
would  avail  against  the  railway  company  in 
asserting  its  right  of  way  conferred  by  the 
^ct  of  congress.  Spokane  Falls,  etc.,  R. 
Co.  V.  Ziegler,  167  U.  S.  65,  72,  42  L. 
Ed.  79. 

In  Washington,  etc.,  R.  Co.  v.  Osborn, 
160  U.  S.  .103,  40  L  Ed.  355,  it  was  held 
that  a  railroad  company  whose  road  is 
laid  out  so  as,  under  the  provisions  of  the 
act  of  March  3,  1875,  to  cross  a  part  of  the 
public  lands,  cannot  take  part  thereof  in  the 


actual  possession  and  occupation  of  a  set- 
tler who  is  entitled  to  claim  a  pre-emp- 
tion right  thereto  when  the  proper  time 
shall  come,  and  who  has  made  improve- 
ments on  the  land  so  occupied  by  him, 
without  making  proper  compensation 
therefor.  And  it  was  held  that  the  right  of 
a  settler  in  possession  of  unsurveyed  lands 
of  the  United  States,  who  had  made  im- 
provements with  the  intention  of  procur- 
ing a  title  under  the  pre-emption  laws  as 
soon  as  the  same  should  be  surveyed  by 
the  government,  was  a  possessory  claim 
within  the  meaning  of  the  statute,  for 
which  compensation  must  be  made  by  a 
railroad  company  seeking  to  appropriate  a 
part  of  it  for  its  tracks. 

Terminus. — The  right  of  the  Northern 
Pacific  Railway  Company,  under  the  act  of 
July  2,  1864,  to  select  its  eastern  terminus 
at  a  point  on  Lake  Superior  in  the  state  of 
Minnesota  or  Wisconsin — e.  g.,  at  Ash- 
land, Wis. — was  not  intentionally,  or  by 
operation  of  law,  ended  or  determined  by 
the  company's  compliance  with  the  condi- 
tions precedent,  sought  to  be  imposed  by 
the  legislation  of  Minnesota  and  Wiscon- 
sin, respecting  branch  line  connections, 
which  the  legislatures  deemed  desirable 
for  local  advantage.  Doherty  v.  Northern 
Pac.  R.  Co.,  177  U.  S.  421,  432,  44  L  Ed. 
830. 

10.  See  cases  in  next  preceding  note. 
See  the  title  EMINENT  DOMAIN,  vol. 
5,  p.  746. 

11.  Location  of  line — Change  of  location. 
—  Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S.  77,  97,  40 
L  Ed.  346. 

Where  a  railroad  company  has  by  mis- 
take, in  a  plat  filed,  platted  line  "B."  in- 
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surveying  its  line  and  filing  a  map  of  its  route,  cannot  subsequently  reclaim  its 
grant  on  changing  its  line  of  road,  so  as  to  affect  the  rights  of  one  who  has 
purchased   from  the  government  land  within  the  new   right  of  way.^^ 

(d)  Vesting  of  Title  and  Estate  Acquired — aa.  Vesting  of  Title. — There  are 
two  classes  of  grants  of  rights  of  way,  to  wit,  special  statutes  granting  such  right 
to  a  specifically  named  road,  or  general  statute  conferring  the  right  upon  any 
road  taking  advantage  of  the  benefits  thereof.  The  time  of  the  vesting  of  title 
is  determined  by  the  nature  of  the  grant  with  reference  to  this  classification. 

Where  a  special  statute  grants  a  right  of  way  to  a  particularly  named  road, 
such  grant  is  in  pra^senti  and  implies  an  immediate  transfer  of  interest,!^  and 
where  by  the  location  of  the  line  precision  is  acquired,  and  the  lands  indicated 
by  proper  certificate,  such  action  relates  back  to  the  date  of  the  original  grant 
and  the  road  takes  as  of  that  date.^'*  Hence,  it  is  correctly  held  that  all  per- 
sons acquiring  any  interest  in  such  land  after  the  passage  of  such  an  act,  take 
them  subject  to  the  right  of  way  conferred  by  it  upon  the  road  therein  con- 
templated.^'' 

The  general  act  of  1875,  providing  "that  the  right  of  way  through  the 
public  lands  of  the  United  States  is  hereby  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  state  or  territory,"  etc.,  was  a  grant  in 
prffisenti  of  lands  to  be  thereafter  identified, ^^^  though  in  view  of  the  doctrine 
that  an  existing  grantee  is  essential  to  the  creation  of  a  present  grant,  it  is  held  that 
this  act  was  not  an  absolute  gift  in  praesenti,  but  took  effect  as  a  grant  to  any 
particular  road  only  when  the  road  had  complied  with  certain  conditions  therein 


stead  of  line  "C,"  and  such  mistake  was 
not  discovered  until  after  the  completion 
of  the  company's  railroad  on  line  "C,"  a 
second  railroad  company,  which  has  not, 
in  any  manner,  been  misled  or  prejudiced 
by  the  filing  of  said  plat,  or  by  said  mis- 
take, cannot  take  advantage  of  said  mis- 
take, whatever  may  be  the  rights  of  the 
United  States  in  said  premises.  Washing- 
ton, etc.,  R.  Co.  V.  Coeur  D'Alene  R.,  etc., 
Co.,  160  U.  S.  77,  98,  40  L.  Ed.  346,  cited 
in  Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S.  101 
40  L.   Ed.  355. 

12.  Right  of  one  purchasing. — Sioux 
City,  etc.,  Land  Co.  v.  Griffey,  143  U.  S. 
32,  36  L.   Ed.  64. 

13.  Special  grant. — Railroad  Co.  v.  Bald- 
win,   103    U.    S.    426,    26    L.    Ed.    578. 

14.  Railroad  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  Ed.  578;  Bybee  v.  Oregon,  etc., 
R.  Co.,  139  U.  S.  663,  679,  35  L.  Ed.  305; 
Jamestown,  etc.,  R.  Co.  v.  Jones,  177  U. 
S.   125.   132,   44    L.    Ed.   698. 

15.  Rights  of  parties  acquiring  interest 
subsequently. — Railroad  Co.  v.  Baldwin, 
103  U.  S.  426,  26  L.  Ed.  578;  Bybee  v. 
Oregon,  etc.,  R.  Co.,  139  U.  S.  663,  35  L. 
Ed.  305;  Jamestown,  etc.,  R.  Co.  z:  Jones, 
177  U.  S.  125,  44  L.  Ed.- 698;  Railway  Co. 
V.  Ailing,  99  U.  S.  463,  25  L.  Ed.  438; 
Winona,  etc..  R.  Co.  v.  Barney,  113  U.  S. 
618,  626,  28  L.  Ed.  1109;  Noble  z'.  Union 
River,  etc.,  R.  Co.,  147  U.  S.  165,  37  L. 
Ed.  123;  Missouri,  etc.,  R.  Co.  v.  Kansas 
Pac.  R.  Co.,  97  U.  S.  491,  24  L.  Ed.  1095; 
Doherty  v.  Northern  Tac.  R.  Co.,  177  U. 
S  421,  434.  44  L.  Ed.  S30;  Missouri,  etc., 
R.   Co.  V.  Cook,  163  U.   S.  491,  497,  41   L. 


Ed.  239;  Northern  Pac.  R.  Co.  v.  Hasse, 
197  U.  S.  9,  49   L.   Ed.   642. 

"When  such  location  and  appropriation 
were  made,  the  title,  which  was  previously 
imperfect,  acquired  precision,  and  by  re- 
lation took  effect  as  of  the  date  of  the 
grant.  The  settled  doctrines  of  this  court 
would  seem  to  justify  that  conclusion. 
Railroad  Co.  v.  Smith,  9  Wall.  95,  19  L- 
Ed.  599;  Schulenberg  v.  Harriman,  31 
Wall.  44,  22  L.  Ed.  551;  Leavenworth,  etc., 
R.  Co.  7'.  United  States,  92  U.  S.  733,  23 
L.  Ed.  634;  Missouri,  etc.,  R.  Co.  v.  Kan- 
sas Pac.  R.  Co.,  97  U.  S.  491,  24  L.  Ed. 
1095."  Railway  Co.  v.  Ailing,  99  U.  S.  463, 
475.  25  L.   Ed.  438. 

Where  the  United  States  had  granted  a 
right  of  way  to  a  railroad,  the  railroad  filed 
a  map  of  its  definite  location,  the  grant 
of  the  right  of  way,  the  filing  of  the  map 
of  definite  location,  and  the  construction 
of  the  railroad  within  the  quarter  section 
which  was  in  dispute,  preceded  the  filing 
of  homestead  entries  on  such  section,  the 
land  forming  the  right  of  way  therein  was 
taken  out  of  the  category  of  public  lands 
subject  to  pre-emption  and  sale,  and  so 
the  land  department  was  without  author- 
ity to  convey  ficihts  therein.  So  the  home- 
steaders, who  filed  their  claims  after  the 
grant  of  right  of  way,  etc.,  acquired  no 
interest  in  the  land  within  the  right  of 
way  because  of  the  fact  that  the  grant  to 
them  was  of  the  full  legal  subdivisions. 
Northern  Pac.  R.  Co.  z:  Townsend,  190 
U.   S.  267.  270,   47   L.   Ed.   1044. 

16.  General  act  of  1875. — Noble  v.  Union 
River,  etc..  R.  Co..  147  U.  S.  165,  37  L. 
Ed.  123,  citing  Railway  Co.  v.  Ailing,  99 
U.   S.  463,  25   L.   Ed.  438. 
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laid  down.i'  No  railroad  can  acquire  a  right  of  way  upon  any  line  not  de- 
scribed in  its  character  or  in  its  articles  of  incorporation. ^^  No  initiatory  step 
can  be  taken  to  secure  such  a  right  of  way  by  a  survey  upon  the  ground  or 
otherwise,i9  until  the  power  to  build  the  road  upon  the  surveyed  line  is  in  a 
proper  manner  assumed  by  or  conferred  upon  the  company,  and  its  acts  of  mak- 
ing surveys  are  of  no  avail. 20  For  any  loss  of  the  right  of  way  by  settlement  or 
reservation,  no  compensation  is  provided,  nor  could  any  be  given  by  the  sub- 
stitution of  another  route. -^ 

bb.  Nature  of  Estate  Acquired — (aa)  In  General. — It  has  been  held  in  ref- 
erence to  a  grant  of  a  right  of  way  for  the  railroad,  that  it  was  "in  efifect  a 
grant  of  a  limited  fee,  made  on  an  implied  condition  of  reverter  in  the  event  that 
the  company  ceased  to  use  or  retain  the  land  for  the  purpose  for  which  it  was 
granted. "22 

(bb)  Right  of  Way  Through  a  Canon,  Pass,  or  Defile. — If,  in  any  portion  of 
a  canon,  pass,  or  defile,  it  is  impracticable  or  impossible  to  lay  down  more  than 
one  roadbed  and  track,  the  court,  while  recognizing  the  prior  right  of  the  com- 
pany entitled  thereto  to  construct  and  operate  that  track  for  its  own  business, 
should,  by  proper  orders,  and  upon  such  terms  as  may  be  just  and  equitable' 
establish  and  secure  the  right  of  another  company,  whose  line  of  road  wilf 
pass  such  canon,  pass,  or  defile,  to  use  the  same  roadbed  and  track,  after  com- 
pletion, with  the  prior  company.23 

_(e)  Extent  of  Right  of  Way. — By  granting  a  right  of  way  so  many  feet  in 
width,  congress  must  be  understood  to  have  conclusively  determined  that  a 
strip  of  that  width  was  necessary  for  a  public   work  of  such  importance. 2"* 


17.  Railroad  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  Ed.  578;  Noble  v.  Union  River, 
etc.,  R.  Co.,  147  U.  S.  165,  37  L.  Ed.  123; 
Doherty  v.  Northern  Pac.  R.  Co.,  177  U. 
S.  421,  432,  44   L.   Ed.  830. 

18.  Line  must  be  described  in  charter, 
etc. — Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S-  77,  99,  40 
L.   Ed.  346. 

19.  Must  be  empowered  to  build  road. — 
Washington,  etc.,  R.  Co.  7'.  Coeur  D'Alene 
R.,  etc.,  Co.,  160  U.  S.  77,  99,  40  L.  Ed. 
346. 

20.  An  unauthorized  preliminary  survey 
by  the  projectors  of  a  railroad  company, 
though  well  marked  by  a  line  of  stakes  in- 
dicating the  location  of  a  railroad,  cannot 
be  regarded  as  sufficient  notice  of  a  prior 
legal  appropriation  of  the  land,  nor  will  the 
subsequent  adoption  of  such  survey  by  the 
company,  after  its  incorporation,  give  it 
any  right  to  the  location  as  against  an- 
other company,  which  had  obtained  a  right 
to  the  land  before  the  first-mentioned 
company  had  passed  the  resolution  of 
adoption.  Washington,  etc.,  R.  Co.  v. 
Coeur  D'Alene  R.,  etc.,  Co.,  160  U.  S.  77, 
100,  40  L.  Ed.  346,  cited  in  Washington, 
etc.,  R.  Co.  V.  Coeur  D'Alene  R.,  etc.,  Co., 
160  U.   S.    101,   40   L.   Ed.   355. 

21.  Loss  of  right  of  way  by  settlement, 
etc. — Bybee  v.  Oregon,  etc.,  R.  Co.,  130  U. 
S.  663,  35  L.  Ed.  305;  Railroad  Co.  v.  Bald- 
win, 103  U.  S.  426,  26  L.  Ed.  578. 

22.  Nature  of  estate  acquired. — North- 
ern Pac.  R.  Co.  V.  Town  send,  190  U.  S. 
267,  47  L.  Ed.  1044;  United  States  v.  Michi- 
gan. 190  U.  S.  379,  398,  47  L.   Ed.   1103. 

"Following  decisions  of  this  court  con- 
struing grants  of  rights  of  way  similar  in 


tenor  to  the  grant  now  being  considered,. 
New  Mexico  v.  United  States  Trust  Co., 
172  U.  S.  171,  181,  43  L.  Ed.  407;  Railroad 
Co.  V.  Baldwin,  103  U.  S.  426,  26  L.  Ed. 
578,  it  must  be  held  that  the  fee  passed  by 
the  grant  made  in  §  2  of  the  act  of  July  2, 
1864.  But,  although  there  was  a  present 
grant,  it  was  yet  subject  to  conditions  ex- 
pressly stated  in  the  act,  and  also  (to 
quote  the  language  of  the  Baldwin  case) 
'to  those  necessarily  implied,  such  as  that 
the  road  shall  be  *  *  *  used  for  the  pur- 
poses designed.'  Manifestly,  the  land 
forming  the  right  of  way  was  not  granted 
with  the  intent  that  it  might  be  absolutely 
disposed  of  at  the  volition  of  the  com- 
pany. On  the  contrary,  the  grant  was  ex- 
plicitly stated  to  be  for  a  designated  pur- 
pose, one  which  negatived  the  existence  of 
the  power  to  voluntarily  alienate  the  right 
of  way  or  any  portion  thereof.  The  sub- 
stantial consideration  inducing  the  grant 
was  the  perpetual  use  of  the  land  for  the 
legitimate  purposes  of  the  railroad,  just  as 
though  the  land  had  been  conveyed  in 
terms  to  have  and  to  hold  the  same  so 
long  as  it  was  used  for  the  railroad  right 
of  way."  Northern  Pac.  R.  Co.  t'.  Town- 
send,   190  U.   S.  267.  271,  47  L.   Ed.   10  14. 

23.  Right  of  way  through  a  canon,  pass,, 
or  defile.— Union    Pac.   R.  Co.  v.   Chicago 
etc.,    R.   Co.,   163  U.  S.   564.   602,   41    L    Ed 
265.     See  the  title  EMINENT  DOMAIN, 
vol.    5,    pp.    759,    760. 

24.  Extent  of  right  of  way.— Northern 
Pac.  R.  Co.  7'.  Smith,  171  U.  S.  260,  275.  4.T 
L.  Ed.  157:  Northern  Pac.  R.  Co.  v.  Town- 
send.  190  U.  S.  267.  47  L.  Ed.  1044;  New 
Mexico  V.  United  States  Trust  Co.,  172  U 
S.  186,  43  L.  Ed.  413. 

The   fact   that   a    railroad    company   hat 
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(f)  Conditions  of  Grant. — The  only  conditions  attached  to  grants  of  rights 
of  way  through  pubhc  lands  are  those  necessarily  implied  from  the  nature  and 
wording  of  the  granting  act.  That  is  that  the  road  is  to  be  built  and  used  for 
those  purposes  designated  by  the  act.^^ 

(g)  Alienation. — A  railroad  company  is  not  at  liberty  to  alienate  any  part  of 
its  roadway  so  as  to  interfere  with  the  full  exercise  of  the  franchises  granted.^** 

(h)  Forfeiture,  Abandonment  and  Repeal. — The  act  of  1875  provides  that 
if  the  road  is  not  completed  within  five  years  after  the  "location  of  such  sec- 
tion," the  grant  of  right  of  way  and  land  for  stations,  etc.,  shall  be  forfeited  as 
to  "such  uncompleted"  sections.-'^  But  such  provision  does  not  operate  ipso 
facto  as  a  forfeiture  upon  the  failure  of  completion,  but  simply  authorizes  the 
government  to  forfeit  by  legislative  act  or  judicial  proceedings.^^  The  railroad 
company  having  become  vested  with  a  right  of  property  in  the  lands,  they  can 
only  be  deprived  thereof  by  a  proceeding  taken  directly  for  that  purpose.  If 
it  is  made  to  appear  that  the  right  of  way  has  been  obtained  by  fraud,  a  bill 
Avill  doubtless  lie  by  the  United  States  for  the  cancellation  and  annulment  of  an 
approval  thus  obtained.-^ 

(i)  Conflicting  Claims  and  Superiority. — Where  different  roads,  endeavor- 
ing to  obtain  the  same  right,  file*  profiles  covering  it,  it  is  the  duty  of  the  sec- 
retary of  the  interior  to  ascertain  from  the  facts  in  the  case  which  road  has 
the  superior  claim  and  to  give  his  approval  of  the  profile  of  that  road.-^'' 

(4)  Timber  and  Material  Rights — (a)  Under  Grants  in  Aid  of  Construction 
— aa.  In  General. — Until  the  identification  of  the  sections  by  government  sur- 
veys, the  United  States  retains  a  special  property  in  the  timber.  In  a  suit 
brought  to  recover  the  value  of  timber  cut  before  the  location  of  such  claims  it 
is  proper  to  reject  private  surveys  as  evidence  for  the  railroad  company.^^ 


only  actually  occupied  a  space  of  25  feet 
in  width  on  their  right  of  way,  does  not 
preclude  it  from  claiming  the  full  200  feet 
on  each  side  of  the  track  as  against  a  title 
depending  upon  an  appropriation  thereof 
for  a  town  site  where  only  the  selection 
and  survey  were  made  prior  to  the  occu- 
pation by  the  railroad  company,  the  rec- 
ordation of  the  plat  and  adoption  of  the 
town  site  being  subsequent  thereto. 
Northern  Pac.  R.  Co.  v.  Smith,  171  U.  S. 
260,   272,  273.   4.3   L.    Ed.    157. 

25.  Conditions  of  grant. — Railroad  Co. 
V.  Baldwin,  10.'!  U.  S.  426,  26  L-  Ed.  578. 
This  case  construes  a  special  grant,  the 
language  of  which  is  similar  to  that  used  in 
the   general   act   of    March   3,   1875,   c.   152, 

§    1- 

26.  Alienation. — Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454,  23  L.  Ed.  356; 
Northern  Pac.  R.  Co.  v.  Townsend,  190  U. 
S.   267,   271.    47    L.    Ed.    1044. 

27.  Forfeiture,  abandonment  or  repeal. — 
Act  of  March   3,  1875,  c.   152,  §  4. 

28.  Failure  to  construct  within  time  limit. 
— A  railroad  company  does  not  lose  the 
power  to  take  possession  of  its  right  of 
way  by  its  failure  to  construct  its  road 
within  the  time  limited  by  the  acts  of  con- 
gress. Bj'bee  7'.  Oregon,  etc.,  R.  Co.,  139 
U.  S.  663.  67:;,  35  L.   Ed.  305. 

The  rules  in  regard  to  declaring  a  for- 
feiture of  a  grant  of  a  right  of  way  and  a 
grant  in  aid  of  construction  being  the  same 
in  most  if  not  all  cases,  a  reference  to  the 
treatment  of  the  latter  will  be  considered 
as  proper  and  sufficient  in  this  place.    See 


ante,    "Declaration    or    Ascertainment    of 
Forfeiture,"  II,  B,  3,  f,  (2),  (i),  ff,  (bb). 

29.  Where  railroad  acquired  a  vested 
right. — Noble  v.  Union  River,  etc.,  R.  Co., 
147  U.  S.  165,  176,  37  L.  Ed.  123,  citing 
Moffat  V.  United  States,  112  U.  S.  24,  28 
L.  Ed.  623;  United  States  v.  Minor,  114 
U.  S.  233,  29  L.  Ed.   110. 

30.  Conflicting  claims  and  superiority. — 
Noble  V.  Union  River,  etc.,  R.  Co.,  147  U. 
S.    165,    37    L.    Ed.    123. 

31.  Timber  and  material  rights. — United 
States  V.  Montana  Lumber,  etc.,  Co.,  196 
U.   S.   573,   577,  49   L.   Ed,   604. 

In  an  action  by  the  United  States  to  re- 
cover damages  for  lumber  cut  on  un- 
surveyed  lands  and  converted  by  defend- 
ants to  their  own  use,  it  is  error  for  the 
district  court  to  admit  in  evidence  the 
proof  of  a  survey  made  by  a  private  sur- 
veyor and  proof  tending  to  show  that  the 
timber  cut  by  the  defendants  had  been  cut 
on  what  will  be,  when  surveyed  by  the 
United  States,  odd  sections  within  a  prior 
grant,  which  passed  the  equitable  title  to 
the  odd  sections  within  said  grant  to 
the  Northern  Pacific  Railroad  Company, 
through  whom  the  defendants  claim. 
United  States  v.  Montana  Lumber,  etc., 
Co.,   196  U.   S.    573,  578.  49   L.   Ed.   604. 

The  survey  of  the  land  is  reserved  to  the 
government'5  in  other  words,  the  identifica- 
tion of  the  sections — whether  odd  or  even 
— is  reserved  to  the  government,  and  the 
equitable  title  becomes  a  legal  title  only 
upon  the  identification  of  the  granted  sec- 
tions.    United  States  v.  Montana  Lumber, 
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bb.  Timber  IVrongfuUy  Cut  on  Public  Lauds — (aa)  Title  to  Timber  Wrong- 
fully Cut. — Where  the  title  to  land  remains  in  the  state,  timber  cut  upon  the 
land  belongs  to  the  state.  Whilst  the  timber  is  standing  it  constitutes  a  part  of 
the  realty ;  being  severed  from  the  soil,  its  character  is  changed ;  it  becomes  per- 
sonalty, but  its  title  is  not  affected;  it  continues  as  previously  the  property  of 
the  owner  of  the  land,  and  can  be  pursued  wherever  it  is  carried.-^^ 

(bb)  Remedies. — All  the  remedies  are  open  to  the  owner  which  the  law  af- 
fords in  other  cases  of  the  wrongful  removal  or  conversion  of  personal  prop- 
erty.^^  Where  logs  cut  from  the  lands  of  the  state  without  license  have  been 
intermingled  with  logs  cut  from  other  lands,  so  as  not  to  be  distinguishable,  the 
state  is  entitled,  under  the  law  of  IMinnesota,  to  replevy  an  equal  amount  from 
the  whole  mass.  The  remedy  afforded  by  the  law  of  Minnesota  in  such  case 
held  to  be  just  in  its  operation  and  less  severe  than  that  which  the  common  law 
would  authorize. -^"^ 

(b)  Grant  of  Timber  and  Material  Rights. — By  the  act  of  March  3,  1875,  18 
Stat.  482,  c.  152,  congress  granted  to  certain  railroads  the  right  to  take  from 
the  public  lands  adjacent  to  the  line  of  said  road,  matei^al,  earth,  stone  and  tim- 
ber necessary  for  the  construction  of  said  railroad.  It  was  held  that  "ad- 
jacent lands"  means  lands  in  proximity,  contiguous  to  or  near  to  the  road.'^"  A 
railroad  company  had  the  right  to  cut  and  take  the  timber  or  material  from 
public  lands  adjacent  to  the  line  of  the  road  and  use  the  same  on  portions  of  its 
line  remote  from  the  place  from  which  it  was  taken.^s     A  grant  of  power  to 


etc.,  Co.,  196  U.  S.  573,  576,  577,  49  L.  Ed. 
604. 

32.    Title  to    timber    wrongfully     cut.— 

Schulenberg  v.  Harriman,  21  Wall.  44,  23 
L.  Ed.  551;  Stone  v.  United  States,  167  U. 
S.   178,  182,  42  L.   Ed.  127. 

In  Schulenberg  v.  Harriman,  21  Wall. 
44,  22  E.  Ed.  551,  it  was  held  that  the  title 
to  the  lands  did  not  revert  to  the  United 
States  after  the  expiration  of  the  ten 
3'ears,  in  the  absence  of  judicial  proceed- 
ings in  the  nature  of  an  inquest  of  office, 
or  a  legislative  forfeiture,  and  that  until  a 
forfeiture  had  taken  place  the  lands  them- 
selves and  the  timber  cut  from  them  were 
the  property  of  the  state.  See  United 
States  V.  Loughrey,  173  U.  S.  306,  310,  43 
L.  Ed.  430;  Lake  Superior,  etc.,  Iron  Co. 
:-.  Cunningham,  155  U.  S.  354,  39  L.  Ed. 
183. 

By  an  act  of  congress,  passed  June  3, 
1856,  11  Stat.  21,  c.  44,  certain  land  was 
granted  to  the  state  of  Michigan,  to  aid  in 
the  construction  of  railroads  from  Little 
Bay  de  Noquet  to  Marquette,  and  thence 
to  Ontonagon,  and  from  the  two  last- 
named  places  to  the  Wisconsin  state  line. 
Under  this  act  the  state  of  Michigan  took 
the  fee  of  the  lands  to  be  thereafter 
identified,  subject  to  a  condition  subse- 
quent that  if  the  roads  were  not  com- 
pleted within  ten  years  the  lands  unsold 
should  revert  to  the  United  States.  It 
was  held  that  until  congress  passed  the  act 
of  March  2,  1889,  forfeiting  the  grant,  the 
title  was  in  the  state;  until  then  the  United 
States  had  no  more  right  to  enter  and  take 
possession  than  they  would  have  had  to 
take  possession  of  the  property  of  a  pri- 
vate individual  and  that  timber  cut  pre- 
vious to  that  time  belonged   to  the  state. 
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United  States  v.  Loughrey,  172  U.  S.  206, 
219,   43    L.    Ed.    430. 

33.  Remedies. — Schulenberg  v.  Harri- 
man, 31  Wall.  44,  64,  33  L.  Ed.  551;  United 
States  V.  Loughrey,  173  U.  S.  206,  311,  43 
L.  Ed.  420;  Stone  v.  United  States,  167  U. 
S.    178,   183,   43   L.    Ed.   137. 

34.  Minnesota. — Schulenberg  v.  Harri- 
man, 31  Wall.  44,  33  L.   Ed.   551. 

35.  Grant  of  timber  and  material  rights. 
—Stone  V.  United  States,  167  U.  S.  178, 
189,  190,  43   L.    Ed.   127. 

The  act  does  limit  the  railway  company 
in  respect  to  the  place  or  locality  from 
which  timber  or  other  material  may  be 
taken,  by  confining  the  right  to  public 
lands  adjacent  to  the  line  of  the  road,  but 
it  does  not,  by  either  express  terms,  or  by 
anj'-  fair  or  necessary  implication,  place  any 
limitation  as  to  the  place  at  which  such 
timber  may  be  used.  United  States  t'.  Den- 
ver, etc.,  R.  Co.,  150  U.  S.  1,  37  L.  Ed.  975. 

The  ordinary  limitation  of  the  meaning 
of  the  word  "adjacent,"  as  used  in  the  act 
of  March  3,  187.5  (18  Stat.  482),  granting 
to  railroad  companies  the  right  to  take 
material,  earth,  stone  and  timber  neces- 
sary for  construction  from  "public  lands 
adjacent,"  should  not  be  enlarged  for  the 
purpose  of  thereby  embracing  lands  which 
otherwise  would  not  come  within  any  fair 
construction  of  said  statute;  hence,  with- 
out saying  at  what  point  on  the  iiUcrven- 
ing  lands  adjacency  begins,  the  court  held 
that  public  lands  in  Idaho  more  than 
twenty  miles  from  the  right  of  way  of  a 
certain  railroad,  less  than  forty  miles  in 
length,  is  not  adjacent  within  the  meaning 
of  said  act  of  March  3,  1875.  United  States 
V.  St.  Anthony  R.  Co.,  192  U.  S.  534,  541, 
48    L.   Ed.   548. 

36.  Place    of    using. — United    States    v. 
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construct  a  railroad  would  include  the  right  to  erect  necessary  structures,  such 
as  station  houses,  water  tanks,  etc.,  as  essential  and  constituent  parts  thereof. 
This  being  so,  it  is  difficult  to  understand  why  the  grant  of  a  right  to  take  tim- 
ber for  the  construction  of  a  railroad  should  not  equally  extend  to  and  include 
the  same  structures,  constituting,  as  they  do,  necessary  and  indispensable  ap- 
pendages thereto.^" 

Acceptance  of  Prior  Special  Grant. — Although  a  railroad  company  has 
previously  accepted  a  special  grant  of  the  right  to  take  timber,  etc.,  it  being  a 
subsisting  grant  at  the  time  of  the  passage  of  a  later  act  the  company  can  right- 
fully claim  the  benefits  of  the  later  act.  The  two  grants  may  properly  coexist, 
and  the  later  act  should  not  be  construed  as  excluding  the  railway  company, 
because  the  prior  special  act  was  more  beneficial.'^** 

g.  Grants  for  Internal  Improvements — (1)  Grants  of  Land  in  Aid  of  Con- 
struction—  (aj  In  General — Statutory  Provision. — There  have  been  several  grants 
to  the  states  of  portions  of  public  lands  to  aid  in  internal  improvements  of 
various  kinds.^^ 

(b)  Cham^tcr  and  Nature  of  Grant — aa.  Vesting  of  Title. — Whether  or  not 
these  grants  are  in  praesenti  depends  upon  the  intention  of  congress,  in  making 
them,  as  derived  from  the  wording  of  the  act  considered  in  light  of  the  circum- 
stances existing  at  that  time.'**^ 

bb.  Interest  Conveyed  by  Grant. — Where  congress  grants  land  to  a  state  to 
be  used  in  aiding  the  construction  of  an  internal  improvement,  a  trust  or  power 
to  dispose  of  the  lands  for  the  purpose  of  carrying  out  the  improvement  is 
granted,  and  no  beneficial  interest  passes  to  the  state.'*  ^ 

(c)  Lands  Subject. — Grants  of  land  to  aid  in  constructing  works  of  internal 
improvement   do   not   embrace   tracts   reserved   by   competent   authority   for   any 


St.  Anthony   R.  Co.,   192   U.   S.   524,  531,  48 
L.   Ed.   548. 

The  license  to  take  timber  is  not,  by  the 
language  of  the  act,  limited  to  what  is 
necessary  for  the  construction  of  such  por- 
tion of  the  road  as  is  adjacent  to  the  place 
from  which  the  timber  is  taken,  but  ex- 
tends to  the  construction  of  the  entire 
"railroad."  The  right  is  given  to  use  ma- 
terial "necessary  for  the  construction  of 
said  railroad."  This  language  treats  the 
railroad  as  an  entirety,  in  the  construction 
of  which  it  was  the  purpose  of  congress 
to  aid  by  conferring  upon  any  railway 
company,  entitled  to  the  benefits  of  the 
act,  the  right  to  take  timber  necessary  for 
such  construction  from  the  public  lands 
adjacent  to  the  line  of  the  road.  United 
States  V.  Denver,  etc.,  R.  Co.,  150  U.  S. 
1,  11,  37  L.   Ed.  975. 

37.  For  what  purposes  timber  may  be 
taken. — United  States  v.  Denver,  etc.,  R. 
Co.,  150  U.  S.  1,  13,  37  L.   Ed.  975. 

38.  Acceptance  of  prior  special  grant. 
— United  States  z'.  Denver,  etc.,  R.  Co., 
150  U.   S.   1,   7,   37   L.    Ed.   975. 

39.  Grants  to  aid  internal  improvements. 
— See  post,  "Grants  for  Particular  Im- 
provements Construed,"  II,  B,  3,  g,  (3). 
See,  also,  ante,  "Grants  in  Aid  of  Rail- 
roads," II.  B,  3,  f;  post,  "Swamp  and 
Overflowed    Land    Grants,"   II,   B,   3,   i. 

40.  Vesting  of  title. — The  words  of  an 
net  "that  there  shall  be  granted  to  each 
state,"  not  that  "there  is  hereby  granted," 
import,  that  a  grant  shall  be  made  in  fu- 
ture.   Folev  ?'.   Harrison,  15  ITow.  433,  446, 


14  L.  Ed.  761.  See  Lessieur  v.  Price,  12 
How.   59,   75,   13    L.    Ed.   893. 

The  act  of  March  6,  1820,  granting  to 
the  state  of  Missouri  four  sections  of  land 
for  a  seat  of  government,  is  held  to  be  a 
present  grant.  Lessieur  v.  Price,  12  How. 
59,  75,  13  L.   Ed.  893. 

The  act  of  March  30,  1822,  has  been  held 
to  be  a  reservation  for  the  use  of  the  state 
and  not  a  present  grant.  Werling  z'.  Inger- 
soll,  181  U.  S.  131,  45  L.  Ed.  782. 

Under  the  act  of  March  6,  1820,  it  was 
held  that  the  time  at  which  the  title  of 
the  state  became  complete,  was  the  day 
on  which  the  governor  notified  the  sur- 
veyor general  of  the  selection  of  the  land 
by  commissioners  who  had  been  appointed 
for  that  purpose.  Lessieur  z'.  Price,  12 
How.  59.  13  L.  Ed.  893. 

41.  Interest  conveyed  by  grant. — United 
State?  f.  Micliigan.  190  U.  S.  379.  401,  47 
L.  Ed.  1103,  citing  Rice  v.  Railroad  Co.,  1 
Black   358,   378,   17   L-    Ed.    147. 

So  where  there  is  surplus  after  the  dis- 
position of  the  lands  and  the  completion 
of  the  improvement,  it  will  be  considered 
a  trust  fund  held  by  the  state  for  the 
United  States.  United  States  z:  Michigan, 
190  U.  S.  379,  390.  400,  403,  405,  47  L.  Ed. 
1103. 

In  the  resolution  of  March  2,  1861,  the 
manifest  intention  of  congress  was  not 
to  transfer  the  title  to  the  state,  to  be  by 
it  disposed  of  as  it  saw  fit,  but  to  the  state 
solely  for  the  benefit  of  bona  fide  pur- 
chasers. United  States  v.  Des  Moines 
Nav..  etc.,  Co.,  142  U.  S.  510,  529,  35  L. 
Ed.    1099. 
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purpose  or  in  any  manner,  although  no  exception  of  them  is  made  in  the  grants 
themselves,'*^  and  lands  to  which  pre-emption  or  other  rights  have  attached  do 
not  pass  under  a  confirmation  of  a  canal  grant. '*^ 

(d)  Selection,  Location  and  Certification. — These  grants  are  usually  of  a 
certain  amount  of  land  to  be  selected  by  the  state  or  some  officer.-**  When  the 
general  grant  of  quantity  becomes  a  particular  gift  of  lands  located,  a  perfect 
and  absolute  title  to  the  same  vests  in  the  state.*^ 

(e)  Construction. — All  grants  of  land  in  aid  of  an  internal  improvement  are 
strictly  construed  against  the  grantees;  nothing  passes  but  what  is  conveyed 
in  clear  and  explicit  language ;  the  donation  stands  on  the  same  footino-  of  a 
grant  by  the  public  to  a  private  company,  the  terms  of  which  must  be  plainly 
expressed  in  the  statute ;  and  if  not  thus  expressed,  they  cannot  be  implied.**^ 

(f)  Sale  and  Conveyance. — A  title  to  lands  conveyed  by  a  state  at  the  in- 
ception of  an  undertaking,  either  for  cash  or  for  work  done  thereon,  cannot  fail 
because  the  state  failed  to  complete  the  improvement.  No  land  could  have  been 
sold  if  the  purchaser's  title  had  depended  upon  such  a  condition.*^  The  act  of 
March  2,  1889,  directing  the  institution  of  proceedings  for  forfeiture  of  wao-on 
road  grants  in  Oregon,  preserved  the  rights  of  all  bona  fide  purchasers  of  either 
of  said  grants,  or  of  any  portion  of  said  grants,  for  a  valuable  consideration.^^ 
It  was  not  intended  by  that  act  to  deprive  any  party  of  the  rights  ordinarily 
vested  in  defendants  in  suits  in  equity.*^  A  party  doing  work  under  a  contract 
with  the  state,  making  a  settlement  and  receiving  a  conveyance  of  these  lands 
in  payment  for  that  work,  is  a  bona  fide  purchaser. 5*^ 


42.  Lands  subject. — Newhall  v.  Sanger, 
02  U.  S.  761,  762,  23  L.  Ed.  769,  citing 
Leavenworth,  etc.,  R.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  Ed.  634.  See  ante, 
"Lands  Previously  Granted,  Appropriated 
or  Reserved,"  II,  B,  3,  b,  (4). 

43.  Lake  Superior,  etc.,  Iron  Co.  v. 
Cunningham,  155  U.  S.  354,  380,  381,  39 
L.  Ed.  183.  See  ante,  "In  General,"  II,  B, 
3,  b,   (4),   (a). 

44.  Selection,  location  and  certification. 
— Lessieur  v.  Price,  12  How.  59,  13  L.  Ed. 
893. 

The  act  of  1820,  provided  that  the  land 
should,  "under  the  direction  of  the  legis- 
lature," be  located,  as  near  as  may  be,  in 
one  body,  at  any  time,  in  such  townships 
and  ranges  as  the  legislature  may  select, 
on  any  of  the  public  lands  of  the  United 
States:  "Provided,  that  such  locations 
shall  be  made  prior  to  the  public  sale  of 
the  lands  of  the  United  States  surrounding 
such  location."  This  grant  did  not  need 
an  application  to  an  officer  of  the  United 
States  for  permission  to  locate  it.  When 
the  legislature  selected  the  land,  and  gave 
notice  thereof  to  the  surveyor  general  and 
recorder  of  the  land  district,  the  land  be- 
caine  identified  and  the  title  complete. 
Lessieur  v.  Price,  12  How.  59,  13  L.  Ed. 
893. 

In  making  the  selection,  the  legislature 
had  a  right  to  include  fractional  parts  of 
sections,  until  the  entire  amount  of  four 
sections  was  made  up.  Lessieur  v.  Price, 
12  How.  59,  13  L.   Ed.  893. 

45.  Effect  of  location  of  grant. — Les- 
sieur V.  Price,  12  How.  50,  13  L.  ICd.  893. 

46.  Construction. — Dubuque,  etc.,  R.  Co. 
V.  Litchfield,  23  How.  66,  88,  16  L.  Ed.  500, 
citing   Charles    River   Bridge   Co.  v.   War- 


ren Bridge,  11  Pet.  420,  9  L.  Ed.  773.     See 
the    title    STATUTES. 

47.  Sale  and  conveyance. — United  States 
V.  Des  Moines  Nav.,  etc.,  Co.,  142  U  S 
510,   543,   35  L.    Ed.   1099. 

The  United  States,  by  joint  resolution 
of  congress  of  March  2,  1861  and  the  act 
of  July  12,  1862,  transferred  full  title  to 
all  lands  included  therein  to  the  state  of 
Iowa  for  the  benefit  of  bona  fide  pur- 
chasers under  the  state,  and  title  passed 
through  the  state  to  them  as  the  real  bene- 
ficiaries of  the  resolution,  as  an  extension 
of  the  original  grant  in  1846.  United  States 
V.  Des  Moines  Nav.,  etc.,  Co.,  142  U.  S. 
510,    529,_  35    L.    Ed.    1099. 

48.  Rights   of    purchasers    preserved. 

United  States  7'.  California,  etc.,  Land  Co., 
148   U.   S.   31,  40,   37  L.   Ed.   354. 

In  a  suit  in  equity  by  the  United  States 
against  the  California  and  Oregon  Land 
Company  under  the  act  of  March  2,  1889, 
for  forfeiture  of  lands  of  a  wagon  road 
grant  in  Oregon,  the  land  company  had  a 
right  to  set  up  a  special  plea,  that  of  bona 
fide  purchaser,  and  that  plea  was  suffi- 
cient if  true,  and  sustained  by  testimony. 
United  States  v.  California,  etc..  Land  Co 
148  U.  S.  31,  41,  37  L.  Ed.  354,  followed  in 
United  States  v.  Dalles  Military  Road  Co. 
148   U.  S.  49,  32   L.   Ed.   362. 

49.  Rights     vested     in      defendants.— 
United  States  v.  California,  etc..  Land  Go 
148  U.  S.  31,  39,  37  L.  Ed.  354.     See  United 
States  V.  Dalles  Military  Road  Co  ,  148  U 
S.    49,    32    L.    Ed.    362. 

50.  Who  is  a  bona  fide  purchaser. — The 
Des  Moines  Navigation  Company  was  a 
bona  fide  purchaser  from  the  state  of 
Iowa,  and  received  full  title  to  the  land^ 
conveyed    to    it    by    deed    from    the    state 
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(g)  Breach  of  Trust. — The  United  States,  the  original  grantor,  has  the  right 
to  challenge  a  grant,  where  the  grant  was  made  in  trust  for  a  specific  purpose, 
and  that  trust  has  not  been  properly  executed,  nor  the  lands  appropriated  to  the 
purposes  thereof.  The  grantor  of  lands  conveyed  in  trust  may  be  the  only 
party  with  power  to  complain  of  the  breach  of  that  trust,  or  on  account  of  such 
breach  to  challenge  the  title  in  the  hands  of  the  trustee  or  others  holding  under 
him ;  and  the  title  conveyed,  voidable  alone  •  at  its  instance,  may  be  good  as 
against  all  the  world  besides.^  ^ 

(2)  Grant  of  Percentage  Derived  from  Sales. — In-  some  instances  the  govern- 
ment has  granted  to  the  state  a  certain  percentage  of  the  proceeds  from  sales  of 
public  lands  within  the  state.^^ 

(3)  Grants  for  Particular  Improvements  Construed — (a)  Canal  and  Wagon 
Road  Grants. — It  is  believed  that  a  citation  of  the  cases  construing  the  various 
grants  to  aid  in  the  construction  of  canals  will  be  sufficient,  as  such  construction 
depends  more  or  less  upon  the  wording  of  the  particular  act  construed,^^  and 
(he  same  is  true  in  regard  to  wagon  road  grants,  which  have  been  made  by  the 
government  to  the  states.^^ 

(b)  Grants  to  Aid  in  Improving  Navigation — aa.  Character  and  Nature  of 
Grant. — The  act  of  congress  approved  August  8th,  1846,  granting  land  to  the 
territory  of  Iowa  for  the  purpose  of  aiding  said  territory  to  improve  the  navi- 
gation of  the  Des  Moines  River,  was  a  direct  grant  to  Iowa  in  fee  of  an  un- 
divided moiety  of  the  whole  tract  lying  on  each  side  of  the  river  within  the 
limits  contemplated.  Congress  had  the  undoubted  power  to  make  the  grant  and 
vest  the   fee.^° 

The  Act  of  July  12th,  1862,  c.  161,  12  Stat.  543.— See  post,  "Sale 
and   Disposal,"   II,   B,  3,  g,    (3),    (b),  dd. 


and  the  joint  resolution  of  congress  of 
March  2,  ISGl,  and  the  act  of  July  12, 
1862.  United  States  v.  Des  Moines  Nav., 
etc.,  Co.,  142  U.  S.  510,  546,  35  L.  Ed.  1099. 
See,  generally,  the  title  VENDOR  AND 
PURCHASER. 

Where  the  governor  of  the  state  cer- 
tified that  portions  of  a  road  have  been 
completed,  this  being  essential  to  the  is- 
suance of  patents  to  certain  lands  to  the 
state,  a  subsequent  purchaser  of  such 
lands  cannot  be  adjudged  derelict  in  dili- 
gence and  care  and  not  a  bona  fide  pur- 
chaser, because  he  did  not  make  a  per- 
sonal examination  of  the  road  and  de- 
termine for  himself  whether  it  was  in 
fact  completed,  but  relied  upon  the  de- 
termination made  by  the  land  ofl'icers  in 
executing  the  patent  and  did  not  institute 
a  personal  inquiry  into  all  the  anterior 
transactions  upon  which  the  patent  rested. 
United  States  v.  California,  etc.,  Land  Co., 
148  U.  S.  31,  32,  45,  37  L.  Ed.  354,  followed 
in  United  States  v.  Dalles  Military  Road 
Co.,  148  U.  S.  49,  32  L.   Ed.  3G2. 

51.  Breach  of  trust. — United  States  v. 
Des  Moines  Nav.,  etc..  Co..  142  U.  S.  .510, 
533,    35    L.    Ed.    1099. 

52.  Grant  of  percentage  derived  from 
sales. — .Act  of  March  2,  1855,  c.  139;  Act 
of  March  3,  1857,  c.  10.  See  Indiana  v. 
United  States,  148  U.  S.  148,  37  L.  Ed.  401. 

Under  the  act  of  March  3d,  1845,  ch.  76, 
relating  to  tlie  admission  of  Iowa  into  the 
Union,  or  the  act  of  April  18th,  1818,  ch. 
67,  for  the  admission  of  the  state  of  Illi- 
nois  into   the   Union,   by   wliich   "five   per 


cent  of  the  net  proceeds''  of  public  lands 
lying  within  the  state,  and  afterwards 
"sold  by  congress,"  shall  be  reserved  and 
appropriated  for  certain  public  uses  of  the 
state,  the  state  is  not  entitled  to  a  per- 
centage on  the  value  of  lands  disposed  of 
by  the  United  States  in  satisfaction  of 
military  land  warrants.  Five  Per  Cent. 
Cases,  no  U.  S.  471,  28  L.   Ed.  198. 

Set-off. — The  United  States  may  offset 
a  claim  it  has  against  the  state  on  bonds 
of  the  state,  in  a  proceeding  by  the  state 
to  recover  the  percentage  under  such  a 
statutory  grant.  United  States  v.  Louisi- 
ana,   127   U.   S.    182,   32   L.    Ed.   66. 

53.  Canal  and  wagon  road  grants — ■ 
Grant  to  Illinois  of  1827. — Werling  v.  In- 
gersoll,  181  U.  S.  131,  141,  142,  45  L.  Ed. 
782. 

Land  grant  to  Michigan  in  1852. — Spald- 
ing c'.  Chandler,  IGO  U.  S.  394.  406,  40  L. 
Ed.  469.  See  Chandler  v.  Calumet,  etc., 
Min.   Co.,   149  U.   S.   79,  92,  37  L.   Ed.   657. 

Grant  to  Michigan  of  1865. — Lake  Su- 
perior, etc..  Iron  Co.  z'.  Cunningham,  155 
U.  S.  354,  39  L.  Ed.  183. 

54.  Wagon  road  grants. — United  States 
V.  California,  etc..  Land  Co.,  148  U.  S.  31, 
39,  37  L.  Ed.  354.  See  United  States  v. 
Dalles  Military  Road  Co.,  148  U.  S.  49, 
32  L.  Ed.  3G2.  See  Indiana  v.  United 
States,  148  U.  S.  148,  37  L.   Ed.   401. 

55.  Grant  to  improve  navigation — 
Character  and  nature. — Dubuque,  etc.,  R. 
Co.  V.  Litchfield,  23  How.  66,  84,  89,  16  L. 

.  Ed.   500. 
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bb.  Lands  Included. — In  reference  to  what  lands  were  included  in  these  river 
grants,  it  may  be  said  that  the  question  is  determined  according  to  the  wording 
of  the  particular  grant  in  light  of  the  existing  circumstances.  For  cases  con- 
struing these  grants,   see  note.^^ 

cc.  Withdrawal  of  Land  Granted — (aa)  In  General. — Where  it  is  the  duty  of 
the  officers  of  the  land  department,  upon  a  grant  being  made  by  congress,  to 
reserve  from  settlement  and  sale  the  lands  within  the  grant,  if  there  is  a  dis- 
pute as  to  its  extent,  it  is  their  duty  to  reserve  all  lands  which,  upon  either 
construction,  might  become  necessary  to  make  good  the  purposes  of  the  grant. 5" 

(bb)  Effect  of  IViihdrazcal. — The  withdrawal  by  the  land  department  of 
lands  granted  being  valid,  a  subsequent  railroad  grant,  with  the  ordinary  reser- 
vation clause  in  it,  did  not  operate  upon  lands  so  withdrawn.-^^  The  right  of 
pre-emption  did  not  attach  until  after  the  lands  were  released  from  reserva- 
tion.59 

dd.  Sale  and  Disposal. — The  rights  of  purchasers  from  the  state  under  these 
particular  river  grant  acts  having  been  fully  settled,  a  reference  to  the  cases  is 
deemed  sufficient.*'*^ 


56.  Lands  included— Act  of  1846— Des 
Moines  River  grant. — Dubuque,  etc.,  R. 
Co.  V.  Litchfield,  23  How.  66,  16  L.  Ed. 
500;  Wolcott  z:  Des  Moines  Co.,  5  Wall. 
681,  18  L  Ed.  689;  Spencer  v.  McDougal, 
159  U.  S.  62,  40  L.  Ed.  76;  Dubuque,  etc., 
R.  Co.  V.  Des  Moines  Val.  R.  Co.,  109  U. 
S.  329,  330,  27  L.  Ed.  952;  Williams  v. 
Baker,  17  Wall.  144,  147,  21  L.  Ed.  561; 
Wolsey  V.  Chapman,  101  U.  S.  755,  763,  25 
L.  Ed.  915;  Homestead  Co.  v.  Valley  Rail- 
road, 17  Wall.  153,  21  L.  Ed.  622. 

Act  of  1862 — Des  Moines  River  grant. — 
Dubuque,  etc.,  R.  Co.  t'.  Des  Moines  Val. 
R.  Co.,  109  U.  S.  329,  27  L.  Ed.  952;  Bul- 
lard  V.  Des  Moines,  etc.,  Railroad,  122  U. 
S.  167,  171,  30  L.  Ed.  1123;  Wolsey  v. 
Chapman,  101  U.  S.  755,  766,  25  L.  Ed.  915; 
Williams  v.  Baker,  17  Wall.  144,  21  L.  Ed. 
561;  Homestead  Co.  z\  Valley  Railroad,  17 
Wall.  153,  21  L.  Ed.  622;  Riley  v.  Welles, 
154  U.  S.,  appx.,  578,  19  L.  Ed.  648;  Litch- 
field V.  Webster  County,  101  U.  S.  773,  774, 
25  L.  Ed.  925;  followed  in  Litchfield  v. 
County  of  Hamilton,  101  U.  S.  781,  25  L. 
Ed.    928. 

57.  Withdrawal  of  land  granted. — United 
States  z\  Des  Moines  Nav.,  etc.,  Co.,  142 
U.  S.  510,  528,  35  L.  Ed.  1099:  Bullard  ZK 
Des  Moines,  etc..  Railroad,  122  U.  S.  167, 
30  L.  Ed.  1123;  Wolcott  v.  Des  Moines 
Co.,  5  Wall.  681,  18  L.  Ed.  689. 

58.  Effect  of  withdrawal. — Wolcott  z\ 
Des  Moines  Co.,  5  Wall.  681,  18  L.  Ed. 
689;  Wolsey  v.  Chapman,  101  U.  S.  755, 
766,  25  L.  Ed.  915;  Spencer  v.  McDougal, 
159  U.  S.  62,  64,  40  L.  Ed.  76;  Dubuque, 
etc.,  R.  Co.  z'.  Des  Moines  Val.  R.  Co.,  109 
U.  S.  329,  330,  27  L.  Ed.  952;  Homestead 
Co.  V.  Valley  Railroad,  17  Wall.  153,  21 
L.  Ed.  622,  followed  in  Crilley  v.  Burrows, 
17  Wall.  107,  21  L.  Ed.  024;  United  States 
V.  Des  Moines  Nav.,  etc.,  Co.,  142  U.  S. 
510,    533,   35    L.    Ed.    1090. 

59.  Pre-emption  right. — Wolsey  v.  Chap- 
man, 101  U.  S.  755.  25  L.  Ed.  915;  Crilley 
V.  Burrows,  17  Wall.  107,  21  L.   Ed.  624. 

The  Des  Moines  River  lands  were  re- 
served   from    sale    until    cqii^ress,    by   the 


joint  resolution  of  1801,  released  to  the 
state  for  the  use  of  its  grantees,  the  legal 
title  still  in  the  general  government,  with- 
out any  saving  clause  on  behalf  of  settlers, 
or  those  who  might  claim  under  the  pre- 
emption laws  of  the  United  States.  This 
maj'  have  been  a  casus  omissus,  on  the 
part  of  congress,  but  the  federal  supreme 
court  has  no  power  to  supply  the  omission. 
Crilley  v.  Burrows,  17  Wall.  167,  21  L. 
Ed.    624. 

60.  Cases  sustaining  title  of  Des  Moines 
Railroad  Company  to  lands  granted  to 
Iowa  by  the  act  of  August  8,  1846, 
9  Stat.  77,  c.  103,  the  joint  resolution 
of  March  2,  1861,  12  Stat.  251,  and 
the  act  of  July  12,  1862,  12  Stat.  543, 
c.  161;  Dubuque,  etc.,  R.  Co.  v.  Litch- 
field, 23  How.  66,  16  L.  Ed.  500;  Wolcott 
v.  Des  Moines  Co.,  5  Wall.  681,  18  L.  Ed. 
089;  Williams  v.  Baker.  17  Wall.  144,  21 
L.  Ed.  561;  Homestead  Co.  v.  Valley  Rail- 
road, 17  Wall.  153,  21  L.  Ed.  622;  Wolsey 
r.  Chapman,  101  U.  S.  755,  25  L.  Ed.  915; 
Litchfield  V.  Webster  County,  101  U.  S. 
773,  25  L.  Ed.  925;  Dubuque,  etc.,  R.  Co. 
V.  Des  Moines  Val.  R.  Co.,  109  U.  S.  329, 
27  L.  Ed.  952;  Bullard  v.  Des  Moines,  etc.. 
Railroad.  122  U.  S.  167,  30  L.  Ed.  1123; 
United  States  v.  Des  Moines  Nav.,  etc., 
Co..    142   U.    S.    510.   35   L.    Ed.    1099. 

Who  are  bona  fide  purchasers.— Dubu- 
que, etc.,  R.  Co.  7'.  Litchfield,  23  How.  60. 
16   L.   Ed.   500. 

Construction  of  contract  of  June  9,  1854 
between  the  state  and  the  Des  Moines 
Navigation  and  Railroad  Company. — • 
Wolsey  v.  Chapman,  101  U.  S.  755,  25  L. 
Ed.    915. 

Effect  of  resolution  of  1861,  and  act  of 
1862.— Dubuque,  etc..  R.  Co.  7'.  Des  Moines 
Val.  R.  Co.,  109  U.  S.  329,  330.  27  L.  Ed. 
952;  Wolcott  v.  Des  Moines  Co..  5  Wall. 
681.  18  L.  Ed.  689;  Williams  v.  Baker,  17 
Wall.  144,  21  L.  Ed.  561  :  Homestead  Co.  7-. 
Valley  Railroad,  17  Wall.  1-3,  21  L.  Ed. 
622;  Wolsev  7'.  Chapman,  101  U.  S.  755, 
707.   05   i^.   F(-|    9^5 

Those  acts  give  the  state    and  such  bona 
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ee.  Adjiistinoit  of  1866. — The  adjustment  made  in  1866  by  the  department 
of  the  interior  and  a  commissioner  acting  under  the  authority  of  the  state  of 
Iowa,  and  ratified  by  the  act  of  congress,  approved  March  3,  1871  (16  Stat. 
582),  settled  the  rights  of  no  parties  other  than  the  state  and  the  United  States.'^ ^ 

h.  School  atid  University  Grants  and  Reservations — (1)  In  General. — It  has 
ahvays  been  a  cherished  poHcy  with  the  government  of  the  United  States  to 
appropriate  certain  sections  in  every  township  of  land  for  the  use  of  schools. ^^ 
Congress  has  also  made  grants  of  land  to  cities  and  villages  for  the  support  of 
schools  within  them.^^  By  the  accepted  conditions  upon  which  Kansas  was 
admitted  into  the  Union,  her  original  claims  to  the  school  sections  in  townships 
sixteen  and  thirty-six  was  rejected  by  congress  and  abandoned  by  the  state,  and 
the  right  of  congress  was  conceded,  to  the  absolute  control  of  the  lands  set 
apart  for  the  use  of  the  Indians  until  such  right  should  be  extinguished  by  ap- 
propriate legislation.''-* 

(2)  Vesting  of  Title. ^'^ — The  words  "there  shall  be  granted"  import  only 
that  a  grant  shall  be  made  in  future,*'^  However,  grants  of  certain  designated 
sections  for  school  purposes  are  usually  considered  grants  in  praesenti,^'^  but 
when  the  lands  are  not  surveyed  at  the  time  of  the  grant,  it  attaches  to  no  par- 
ticular land.^^  Whether  the  compact  with  the  state  constituted  only  a  pledge 
of  a  grant  in  futuro,  or  operated  to  transfer  to  her  the  sections  as  soon  as  they 
could  be  indentified  by  the  public  surveys,  the  lands  embraced  within  them 
were  set  apart  from  the  public  domain,  and  could  not  be  subsequently  diverted 
from  their  appropriation  to  the  state.  If  any  further  assurance  of  title  was 
required,  the  United  States  was  bound  to  provide  for  the  execution  of  proper  in- 
struments transferring  to  the  state  the  naked  fee,  or  to  adopt  such  other  leg- 
islation as  would  secure  that  result.*'^ 


fide  purchasers  the  same  assurance  of 
title  as  if  the  act  of  1846  had  granted  all 
that  succeeding  legislation  secured  for  the 
river  improvement.  Wolsey  v.  Chapman, 
101  U.  S.  755.  25  L.   Ed.  915. 

61.  Adjustment  of  1866. — Wolsey  v. 
Chapman,  101  U.  S.  755,  25  L.   Ed.  915. 

62.  School  and  university  grants  and  res- 
ervation.— Cooper  V.  Roberts,  18  How. 
173,  15  L.  Ed.  338;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  46  L.  Ed.  954;  Johan- 
son  z:  Washington,  190  U.  S.  179,  183,  47 
L.  Ed.  1008;  United  States  v.  Thomas,  151 
U.  S.  577,  38  L.  Ed.  276;  Wisconsin  v. 
Hitchcock,  201  U.  S.  202,  215,  50  L-  Ed. 
727;  Beecher  v.  Wetherby,  95  U.  S.  517, 
24  L.  Ed.  440;  Missouri,  etc.,  R.  Co.  v. 
Roberts,  152  U.  S.  114,  121,  38  L.  Ed.  377; 
Wyoming  Agricultural  College  v.  Irvine, 
206  U.    S.   278,   51    L.    Ed.   1063. 

Congress  reserved  the  sixteenth  section 
of  the  pnlilic  lands  in  all  the  new  states 
for  the  support  of  schools.  Springfield 
Tp.  V.  Quick,  22  How.  56,  16  L.  Ed.  256; 
Cooper  V.  Roberts,  18  How.  173,  15  L. 
Ed.  338;  Ham  v.  Missouri,  18  How.  126, 
15  L.  Ed.  334;  Beecher  v.  Wetherby,  95 
U.   S.  517.  24  L.   Ed.   440. 

63.  Grants  to  cities  and  villages. — Kis- 
sel V.  St.  Louis  Public  Schools,  18  How. 
19,  15  L.  Ed.  324;  Jones  v.  Soulard,  24 
How.    41.    16   L.    Ed.    604. 

64.  Kansas  claim  to  school  sections. — 
Missouri,  etc.,  R.  Co.  v.  Roberts,  152  U. 
S.  114,  122,  38  L.  Ed.  377,  distinguishing 
Beecher  v.  Wetherby,  95  U.  S.  517,  24  L. 
Ed.   440. 


65.  Vesting  of  title. — See  post,  "Bene- 
ficiaries,"  II,   B,  3,  h,    (7). 

66.  The  term  "there  shall  be  granted." 
— McNee  v.  Donahue,  142  U.  S.  587,  591, 
35  L.  Ed.  1122,  citing  Foley  v.  Harrison, 
15  How.  433,  14  L.  Ed.  761.  See  Beecher 
7'.  Wetherby,  95  U.  S.  517,  24  L.  Ed.  440; 
Minnesota  v.  Hitchcock,  185  U.  S.  373,  46 
L.  Ed.  954;  Cooper  v.  Roberts,  18  How. 
173,  15  L.  Ed.  338;  Gaines  v.  Nicholson,  9 
How.   356,  13   L.   Ed.   172. 

67.  Usually  considered  in  praesenti. — 
Kissell  V.  St.  Louis  Public  Schools,  IS 
How.  19,  15  L.  Ed.  324. 

When  the  lands  arc  surveyed  and 
marked  out,  the  title  of  the  state  attaches 
to  No.  16,  and  if  there  be  po  legal  impedi- 
ment, becomes  a  legal  title.  Cooper  v. 
Roberts,  18  How.  173,  15  L.  Ed.  338. 

68.  Lands  unsurveyd. — Kissell  v.  St. 
Louis  Public  Schools,  18  How.  19,  15  L. 
Ed.   324. 

The  case  of  West  v.  Cochran,  17  How. 
403,  413,  15  L.  Ed.  110,  lays  down  the  divid- 
ing line  between  the  executive  and  judicial 
powers  in  such  cases,  to  wit:  That  until 
a  designation,  accompanied  by  a  survey  or 
description,  was  made  by  the  surveyor 
general,  the  title  attached  to  no  land,  nor 
had  a  court  of  justice  jurisdiction  to  as- 
certain its  boundaries.  Kissell  v.  St. 
Louis  Public  Schools,  18  How.  19,  25,  15 
L.    Ed.    324. 

69.  Diversion  from  appropriation. — 
Beecher  v.  Wetherby,  95  U.  S.   517,  24   L. 
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(3)  Lands  Included  and  Subject  to  Selection — (a)  In  General. — A  school 
grant  can  only  operate  upon  lands  that  are  public  at  the  time  of  the  survey  and 
identification  ;'o  where  a  grant  of  land  for  school  purposes,  except  from  its 
operation  any  lands  which  have  "been  disposed  of,"  such  exception  only  ap- 
plies to  land  of  which  a  valid  disposition  has  been  made  J  ^  The  act  of  1812 
which  reserved,  for  school  purposes,  town  or  village  lots,  outlets,  or  common 
fields,  excluded  from  the  reservation  which  it  made,  all  lots  rightfully  claimed 
by  private  persons,  and  the  report  of  the  board  of  commissioners  under  the 
act  of  July  9th,  1832,  in  favor  of  such  a  claim  and  its  confirmation  by  conoress, 
is  evidence  that  it  was  rightful.'^  The  act  of  congress  of  July  27th,  1831,  re- 
linquishes to  the  state  of  Missouri  the  lots,  commons,  etc.,  reserved  for  the  use 


Ed.   440;    Minnesota   v.    Hitchcock,   185   U. 
S.  373,  46  L.  Ed.  954. 

For  a  similar  construction,  see  Cooper 
V.   Roberts,   18   How.   173,   15   L.   Ed.   338. 

70.  Lands  included  and  subject  to  selec- 
tion.— Minnesota  z\  Hitchcock,  185  U.  S. 
373,  391,  46  L.  Ed.  954.  See  Missouri,  etc., 
R.  Co.  V.  Roberts,  152  U.  S.  114,  119,  38 
L.  Ed.  377.  See  ante,  "Lands  Subject  to 
Entry  and  Sale,"   II,  B,  3,  b. 

Although  the  terms  of  a  grant  of  school 
land  are  terms  of  "present  grant,"  the 
United  States  has  full  power  to  dispose 
of  the  land  until  after  a  survey  and  the 
identification  thereby.  Heydenfeldt  v. 
Daney  Gold,  etc.,  Min.  Co.,  93  U.  S.  634, 
23  L.  Ed.  995;  Minnesota  v.  Hitchcock,  185 
U.    S.   373,   399,   46    L.    Ed.    954. 

71.  Land  disposed  of — Valid  disposition. 
—See  The  Thomas  Case,  151  U.  S.  577,  38 
L.  Ed.  276;  Minnesota  v.  Hitchcock,  185 
V.  S.  373,  46  L.  Ed.  954;  Wisconsin  v. 
Hitchcock,  201  U.  S.  202,  50  L.  Ed.  727; 
Hedrick  v.  Hughes,  15  Wall.  123,  21  L. 
Ed.  52.  See  ante,  "Lands  Previously 
Granted,  Appropriated  or  Reserved,"  II, 
B,  3,  b,   (4). 

On  the  20th  of  May,  1826,  congress 
passed  an  act  (4  Stat,  at  L.,  179)  giving 
school  lands  to  such  townships,  in  the 
various  land  districts  of  the  United  States, 
as  had  not  been  before  provided  for, 
which  were  to  be  selected  for  such  town- 
ships by  the  secretary  of  the  treasury,  out 
of  any  unappropriated  public  lands  within 
the  land  district  where  the  township  was 
situated  for  which  the  selection  was  made. 
The  secretary  of  the  treasury,  through  the 
land  office,  directed  the  registers  to  make 
selections  and  return  lists  thereof,  to  be 
submitted  to  him  for  his  approbation. 
Under  this  direction,  the  land  in  question 
was  selected  and  reserved  from  sale. 
Afterwards,  the  register  withdrew  the 
selection,  by  authority  of  the  commissioner 
of  the  land  office,  and  permitted  a  person 
to  enter  and  take  it  up,  this  person  know- 
ing the  circumstances  under  which  it  had 
been  reserved  from  sale.  Finally,  the 
secretary  of  the  treasury  selected  the  land 
in  question,  under  the  authority  given  to 
him  by  the  act  of  1826.  It  was  held  that 
this  selection  was  good  and  conferred  a 
title  overruling  the  intermediate  entry. 
Campbell  v.  Doe,  13  How.  244,  14  L.  Ed. 
130. 


Title  to  lands  acquired,  under  acts  of 
congress  of  September  4,  1841  and  March 
3,  1853,  by  a  bona  fide  purchase  from  the 
state  of  California  after  it  had  selected 
them,  is  superior  to  that  later  acquired 
under  the  act  of  July  2,  1862,  granting  to 
the  state  land  for  the  establishment  of  an 
agricultural  college  or  college  for  me- 
chanic arts.  AIcNee  v.  Donahue,  142  U. 
S.    587,    590,    599,    601,    35    L.    Ed.    1122. 

The  state  of  Minnesota  brought  suit  to 
enjoin  the  sale  of  §§  16  and  36  in  what  was 
known  as  the  Red  Lake  Indian  reserva- 
tion. ■  The  grounds  upon  which  Minne- 
sota rested  the  case  were  that  by  the  act 
of  February  26,  1857,  §§  16  and  36  of  each 
township  in  the  state  were  reserved  for 
the  purpose  of  being  applied  to  schools. 
But  there  was  a  provision  excepting  these 
sections  provided  they  had  been  sold  or 
otherwise  granted.  The  act  of  January  14, 
1889,  had  dedicated  and  appropriated  all 
the  lands  in  the  Red  Lake  reservation  ex- 
clusively to  the  civilization,  education  and 
support  of  the  Indians.  The  court  held 
that  the  provisions  of  the  act  of  January 
14,  1889,  was  a  disposal  of  the  lands  within 
the  meaning  of  the  act  of  February  26, 
1857,  and  that  since  no  other  provision 
was  made  for  the  Indians  and  there  was 
a  provision  for  Minnesota,  the  biH  was  dis- 
missed. Minnesota  v.  Hitchcock,  185  U 
S.    373,    402,    46   L.    Ed.   954. 

72.  Reservation  of  village  lots,  com- 
mons, etc.— Public  Schools  7'.  Walker  9 
Wall.  282,  19  L.  Ed.  576;  Kisseil  v.  St. 
Louis  Public  Schools,  18  How.  19,  15  L 
Ed.  324. 

Private  claim  barred  by  limitation — Re- 
moval of  bar  and  confirmation  of  claim. — 

Public   Schools  z'.  Walker,  9  Wall.  282    19 
L.   Ed.   576. 

Effect  of  subsequent  confirmation  of 
private  claim.— Public  Schools  v.  Walktr, 
9  Wall.   282,  19   L.   Ed.   576. 

Accretion. — The  act  of  June  13,  1812.  re- 
serving certain  lands  for  the  benefit  of  the 
public  schools  of  St.  Louis,  does  not  re- 
serve lands  made  by  accretion  to  lots  on 
the  river  which  were  inhabited,  cultivated, 
and  possessed  by  persons  at  the  time  of 
the  cession  of  December,  1803,  and  till  the 
alrcadv  mentioned  act  of  Time  13,  1812. 
The  Schools  v.  Risley,  10  Wall.  91,  19  L. 
Ed.  850. 
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of  schools  by  the  act  of  June  12th,  1812,  and  nothing  else.'^  The  title  of  the 
board  of  public  schools,  under  the  certificate  of  the  surveyor  general,  setting 
apart  the  land,  is  superior  to  a  title  under  a  prior  entry  with  the  register  and  re- 
ceiver, under  the  pre-emption  lawsJ^ 

(b)  Disposition  under  General  Land  Laws. — A  grant  of  lands  to  a  state  for 
school  purposes  does  not  operate  upon  land  to  which  pre-existing  rights  of 
others  have  attachedJ^  The  grant  does  not  operate  upon  land  subject  to  the 
right  of  a  settler,'^"  unless  he  failed  to  make  good  his  claim,  in  which  case  the 
title  to  the  land  embraced  by  his  settlement  vested  in  the  state  as  of  the  date  of 
the  completion  of  the  surveys.'''  Where  a  settler  abandons  his  claim  to  hold 
the  land  against  the  state  by  virtue  of  such  settlement  or  improvement,  and  ac- 
knowledges the  title  of  the  state  by  purchase,  his  improvement  or  settlement 
cannot  be  set  up  by  a  third  person  to  defeat  the  title  of  the  state  recognized 
by  the  United  States/ ^ 

(c)  Mineral  Lands. — Mineral  lands  are,  by  the  settled  policy  of  the  general 
government,  excluded  from  all  grants;  hence,  a  grant  of  certain  sections  for 
school  purposes  does  not  include  them  J  ^     Coal  lands  are  mineral  lands  within 


73.  Act  of  July  27,  1831.— Public  Schools 
V.  Walker,  9  Wall.  282,  19  L.  Ed.  576;  Kis- 
sell  V.  St.  Louis  Public  Schools,  18  How. 
19,  15  L.  Ed.  324. 

74.  Priority  of  claims. — Kissell  v.  St. 
Louis  Public  Schools,  18  How.  19,-27,  15 
L.   Ed.   324. 

75.  Disposition  under  general  land  laws. 
—Public  Schools  V.  Walker,  9  Wall.  282, 
19  L.  Ed.  576.  See,  also,  Gonzales  v. 
French,  164  U.  S.  338,  343,  41  L.  Ed.  458. 
See  ante,  "Lands  Previously  Granted,  Ap- 
propriated or  Reserved,"  H,  B,  3,  b,  (4). 

76.  Land  subject  to  rights  of  settler. — 
Gonzales  v.  French,  164  U.  S.  338,  343,  41 
L.  Ed.  458;  Mullan  v.  United  States,  118 
U.  S  271,  30  L.  Ed.  170;  Mining  Co.  v. 
Consolidated  Min.  Co.,  102  U.  S.  167,  26 
L.  Ed.  126;  Water,  etc.,  Co.  v.  Bugbey,  96 
U.   S.   165,   24   L.    Ed.    621. 

The  right  of  the  state  of  Minnesota  to 
the  school  sections  within  it  is  subject  to 
the  modification  that  in  case  a  person  shall 
have  made  a  settlement  upon  any  school 
section,  by  the  erection  of  a  dwelling 
house  on  the  same,  or  the  cultivation  of 
any  portion  of  it  before  the  survey  and 
can  bring  himself  within  the  provisions  of 
tl\e  pre-emption  act  of  1841,  he  shall  be 
entitled  to  the  section  thus  improved,  in 
preference  to  any  title  of  the  state.  Min- 
nesota V.  Bachelder,  1  Wall.  109,  114,  17 
L.  Ed.  551.  See  Sherman  v.  Buick,  93  U. 
S.  209,  23  L.  Ed.  849;  Huff  v.  Doyle,  93  U. 
S.   558,  23   L.   Ed.  975. 

A  settlement  upon  portions  of  §§  16  and 
36  of  public  lands  in  advance  of  the  public 
surveys  is  allowed  to  parties  who  in  good 
faith  intend  when  the  surveys  are  made 
and  returned  to  the  local  land  office,  to 
apply  for  their  purchase.  If,  within  a 
specified  time  after  the  surveys  and  the 
return  of  the  township  plat,  the  settler 
takes  certain  steps,  that  is,  files  a  declara- 
tory statement,  and  performs  certain 
other  acts  prescribed  by  law,  he  acquires 
for  the  first  time  a  right  of  pre-emption  to 
the  land.  Gonzales  v.  French,  164  U.  S. 
338,  346,  41   L.   Ed.   458. 


In  Sherman  v.  Buick,  93  U.  S.  209,  23 
L.  Ed.  849,  and  Alining  Co.  v.  Consoli- 
dated Min.  Co.,  102  U.  S.  167,  26  L.  Ed. 
126,  decided  under  the  act  of  March  3,  1853, 
c.  145,  10  Stat.  244,  under  which  the  right 
of  the  state  of  California  to  school  lands 
arose,  it  was  held  that,  by  the  express 
terms  of  the  seventh  section  of  that  act, 
where  there  was  either  a  dwelling  house 
or  the  cultivation  of  any  portion  of  the 
land,  on  which  some  one  was  residing  and 
was  asserting  claim  to  it,  the  title  of  the 
state  did  not  vest,  but  the  alternative  right 
to  other  land  as  indemnity  did.  Section 
7  of  that  act  does  not  require  a  settlement, 
to  be  precisely  the  same  either  in  regard 
to  the  acts  to  be  done  or  the  qualifications 
of  the  settler,  as  that  whereby  a  pre-emp- 
tion right  can  be  secured  under  the  act  of 
Sept.  4,  1841,  5  Stat.  453. 

77.  Settler  failing  to  make  good  his 
claim. — Water,  etc.,  Co.  v.  Bugbey,  96  U. 
S.  165,  24  L.  Ed.  621;  Gonzales  v.  French, 
164    U.    S.    338,   346,    41    L.    Ed.    458. 

The  title  vested  in  the  state  where  the 
party  claimant  never  asserted  any  claim 
as  a  pre-emptor,  but  recognized  the  right 
of  the  state,  and  purchased  of  the  state. 
Water,  etc.,  Co.  v.  Bugbey,  96  U.  S.  165, 
24  L.  Ed.  621;  Kansas  Pac.  R.  Co.  v.  Dun- 
meyer,  113   U.   S.  629,  642,  28   L.   Ed.  1122. 

78.  Abandoned  claim. — Sherman  v. 
Buick,  93  U.  S.  209,  23  L.  Ed.  849;  Water, 
etc.,  Co.  V.  Bugbey,  96  U.  S.  165,  24  L.  Ed. 
621.  See  Mining  Co.  v.  Consolidated  Min. 
Co.,   102   U.   S.    167,   175,  26   L.   Ed.   126. 

79.  Mineral  lands. — Mining  Co.  v.  Con- 
solidated Min.  Co.,  102  U.  S.  167,  26  L.  Ed. 
126;  Mullan  v.  United  States,  118  U.  S.  271. 
276,  30  L.  Ed.  170;  Sherman  v.  Buick.  93 
U.  S.  209,  23  L.  Ed.  849.  See  ante,  "Min- 
eral  Lands,"   II,  B.  3,  b,   (S). 

The  legislative  act  of  Nevada,  of  Feb- 
ruary 13,  1867,  recognized  the  validity  of 
the  claim  of  the  United  States  to  the  min- 
eral lands  within  that  state.  Heydenfeldt 
V.  Daney  Gold,  etc.,  Min.  Co.,  93  U.  S. 
(634,  23   L.   Ed.  995. 
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the  meaning  of  that  term  as  used  in  the  statutes  regulating  the  disposition  of 
the  pubhc  domain. ^"^ 

Salt  Spring  and  Lead  Mines. — Reservations  were  made  in  the  sale  of 
other  lands  which  contained  salt  springs  or  lead  mines,  but  not  in  the  appro- 
priation of  section  sixteen  for  schools. *='^ 

(d)  Indian  Lands. — A  school  grant  does  not  embrace  lands  which  have  been 
set  apart  and  reserved  by  statute  or  treaty,  for  the  use  of  the  Indians.^-  The 
general  rule  established  by  the  land  department  in  reference  to  the  school  lands 
in  the  ditterent  states  is  that  the  title  to  them  vests  in  the  several  states  in  which 
the  land  is  situtated,  subject  to  any  prior  right  of  occupation  by  the  Indians  or 
others   which  the   government   had   stipulated   to   recognize. ^^ 

(e)  Spanish,  French  or  Mexican  Claims. — The  expression,  "otherwise  dis- 
posed of"  in  an  act  does  not  include  the  case  of  an  imperfect  title,  claimed  to 
be  derived  from  the  Spanish  governor,  which  had  been  rejected  by  the  board 
of  commissioners.^"* 

(4)  Selection,  etc. — An  act  of  congress  directing  certain  reverted  lands  to 
be  laid  off  into  townships  and  sections,  etc.,  and  to  be  sold,  with  the  exception 
of  the  usual  proportion  for  the  support  of  schools,  did  not  authorize  the  register 
to  select  the  school  lots  in  question  but  a  subsequent  act  authorized  the  secre- 
tary of  the  treasury  to  reserve  these  school  lots.^^ 

(5)  Lieu  Lands — (a)  In  General. — In  school  land  grants  it  sometimes  hap- 
pens that  the  land  falling  within  the  school  sections  has  been  previously  dis- 
posed of,  or  belongs  to  a  class  of  land  excluded  from  the  operation  of  the 
grant,  in  which  cases  the  state  can  require  no  right  thereto,*^  and  this  liability 
on  the  part  of  the  state  to  lose  the  land  caused  the  various  enactments  of  con- 
gress giving  the  state  the  right  to  select  other  land  in  lieu  of  that  lost.^'^ 

(b)  Title  Incumbered  or  Doubtful. — Where  the  fee  is  in  the  United  States 
at  the  date  of   survey,  and  the  land   is  so  encumbered  that   full   and   complete 


80.  Coal  lands.— Mullan  v.  United  States, 
118  U.  S.  271,  277,  30  L.  Ed.  170. 

81.  Salt  spring  and  lead  mines. — Cooper 
V.  Roberts,  18  How.  173,  15.  L.  Ed.  338.  See 
ante,'  "Salt  Springs,  etc.,"  II,   B,  3,  b,   (7). 

82.  Indian  lands. — Gaines  v.  Nicholson, 
9  How.  356.  13  L.  Ed.  172;  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  391,  46  L.  Ed. 
954;  Missouri,  etc.,  R.  Co.  v.  Roberts,  153 
U.  S.  114,  38  L.  Ed.  377.  See,  also,  Doolan 
■V.  Carr,  125  U.  S.  618,  632,  31  L.  Ed.  844; 
Bardon  v.  Northern  Pac.  R.  Co.,  145  U. 
S.  535,  538,  36  L.  Ed.  806;  Mann  v.  Tacoma 
Land  Co.,  153  U.  S.  273,  284,  38  L.  Ed.  714; 
Barker  v.  Harvey,  181  U.  S.  481,  490,  45 
L.  Ed.  963.  See  ante,  "Indian  Lands,"  II, 
B,  3,  b,   (6). 

83.  School  grants  subject  to  prior  right 
of  Indians. — United  States  v.  Thomas,  151 
U.  S.  577,  583,  38  L.  Ed.  276;  Wisconsin 
V.  Hitchcock,  201  U.  S.  202,  214,  50  L.  Ed. 
727;  Lone  Wolf  v.  Hitchcock.  187  U.  S. 
553.  568,  47  L.  Ed.  299;  Beecher  v. 
Wetherly,  95  U.  S.  517,  525,  24  L.  Ed. 
440. 

84.  Spanish,  French  or  Mexican  claims. 
—Ham  V.  Missouri,  18  IIow.  120,  15  L.  Ed. 
334. 

The  proviso  in  the  act  of  March  3,  1811, 
which  forbade  lands  claimed  before  the 
board  of  commissioners  from  being  of- 
fered for  sale  until  after  the  decision  of 
congress  thereon,  did  not  prevent  a  dona- 
tion for   schools,   and,   moreover,   contem- 


plated only  a  temporary  suspension  for 
the  purpose  of  investigation.  Ham  v.  Mis- 
souri, 18   How.   126,  15  L.   Ed.  334. 

The  claim  was  confirmed  in  1828  so  far 
as  to  relinquish  all  the  title  which  the 
LTnited  States  then  had;  but  at  that  time 
the  United  States  had  no  title,  having 
granted  the  land  to  Missouri  in  1820, 
which  they  had  a  right  to  do.  Ham  v. 
Missouri,   18   How.   126,  15   L.   Ed.   334. 

85.  Selection,  etc. — Dickins  v.  Mahana. 
21   How.  270,   10   L.   Ed.   158. 

Question  of  fact. — Whether  or  not  the 
secretary  has  e.xercised  this  power,  is  a 
question  to  be  decided  by  the  jury  upon 
the  evidence,  and  there  is  no  legal  pre- 
sumption that  he  has.  Dickins  v.  Ma- 
hana, 21  How.  276,  16  L.  Ed.  158.  See 
Hedrick  v.  Hughes,  15  Wall.  123,  21  L. 
Ed.    52. 

86.  Lien  lands. — See  ante,  "Lands  In- 
cluded and  Subject  to  Selection,"  II,  B, 
3,   h,   (3). 

87.  Sherman  v.  Buick,  93  U.  S.  209,  23 
L.  Ed.  849;  Water,  etc.,  Co.  v.  Bugbey,  90 
U.  S.  105.  24  L.  Ed.  621;  Mining  Co.  v. 
Consolidated  Min.  Co.,  102  U.  S.  167,  2(> 
L.  Ed.  126;  Wisconsin  v.  Hitchcock,  201  U. 
S.  202,  215,  50  L.  Ed.  727;  Hedrick  v. 
Hughes,  15  Wall.  123,  21  L.  Ed.  52;  United 
States  V.  Thomas,  151  U.  S.  577,  38  L. 
Ed.  27G;  Minnesota  v.  Hitchcock,  185  LI. 
S.  373,  391,  46  L.  Ed.  954;  Heydenfcldt  v. 
Daney  Gold,  etc.,  Min.  Co.,  93  U.  S.  634, 
23   L.   Ed.  995. 
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title  and  right  of  possession  cannot  then  vest  in  the  state,  the  state  may,  if  it 
so  desires,  elect  to  take  equivalent  lands  in  fulfillment  of  the  compact,  or  it  may 
wait  until  the  right  and  title  of  possession  unite  in  the  government,  and  then 
satisfy  its  grant  by  taking  the  lands  specifically  gr anted. '*•'* 

(c)  Land  Subject  to  Selection. — Lands  which  would  not  be  subject  to  se- 
lection under  a  general  grant  or  pass  under  a  grant  of  certain  sections,  cannot 
be  selected  by  the  state  as  indemnity  or  lieu  lands.*^ 

(d)  Right  of  Selection — Time  of  Determination. — The  right  of  selecting  in- 
demnity lands  for  those  on  which  actual  settlements  were  made  must  be  de- 
termined by  the  actual  survey  of  the  grant,  and,  of  course,  cannot  be  exercised 
before  that  time.^^ 

(e)  B\  Whom  Selection  Made. — The  act  of  congress  of  March  6th,  1820, 
admitting"  Missouri  into  the  Union,  and  the  act  of  March  3d,  1823.  respecting 
grants  of  land  to  that  state,  required  the  selection  of  lieu  lands  to  be  made  by 
the  register  and  receiver  of  the  proper  land  district,  and  such  selection,  when 
made  and  entered  in  the  register's  books,  vested  the  title  of  such  substituted 
lands  in  the  state.^^ 

(f)  Certification  and  Approval  and  Listing. — Where  indemnity  or  lieu  lands 
are  selected,  such  selection  must  be  certified  to  and  approved,  by  the  secretary 
of  the  interior.^-  It  is  a  matter  of  no  moment  that  a  selection  of  indemnity 
lands  was  bad  at  the  time  it  was  made,  if  at  the  time  of  its  presentafion  for 
title  it  was  good,  and  there  were  no  intervening  rights  to  be  injured  by  reason 
of  its  acceptance  and  ratification  by  the  United   States. 9- 

Listing. — The  selection  must  have  been  listed  over  to  the  state,  before  title 

vests  in  the  state.^"^ 

proved  by  the  secretary  of  the  interior, 
such  action,  being  that  of  the  officer 
charged  with  the  supervision  of  the 
landed  interests  of  the  United  States,  it 
should,  unless  some  direction  of  congress 
has  manifestly  been  violated,  be  held  to 
be  conclusive  upon  the  transfer  of  title. 
Johanson  v.  Washington,  190  U.  S.  179, 
185,   47    L.    Ed:    1008. 

By  the  confirmatory  statute  of  1903,  the 
title  to  selected  lands  was  confirmed 
"when  the  same  shall  have  been  approved 
by  the  secretary  of  the  interior."  This  did 
not  refer  alone  to  future  action  by  the 
secretary,  but  ratified  that  which  he  had 
already  done.  Johanson  v.  Washington, 
190  U.   S.  179,  182,  185,  186,  47  L.   Ed.   1008. 

The  act  of  congress  June  16,  1880,  re- 
quiring that  the  certification  of  public 
lands  after  selection  by  the  state  is  to  be 
approved  by  the  secretary  of  the  interior 
was  intended  to  vest  a  discretion  in  him 
by  which  wrongs  like  this  could  be  righted, 
and  equitable  considerations,  so  signifi- 
cant and  impressive  as  this,  given  full 
force.  It  gives  the  power  to  the  secre- 
tary to  deny  the  application  of  the  state 
and  refuse  to  approve  its  selection  and 
hold  the  title  in  the  general  government 
until  a  party  shall  be  enabled,  within  the 
limits  of  existing  law  or  acts  of  congress, 
to  obtain  title  from  the  government.  Wil- 
liams V.  United  States.  138  U.  S.  514,  524, 
34  L.  Ed.   1026. 

93.  Selection  bad  when  made. — Durand 
7'.  Martin,  120  U.  S.  366,  371,  30  L.  Ed. 
675. 

94.  Listing. — McNee  v.  Donahue,  142  U. 
S.    587,    601.   35    L.    Ed.    1122. 

Lists   of  lands  certified   to   the  state  by 


88.  Title    incumbered     or     doubtful. — 

United  States  v.  Thomas,  151  U.  S.  577, 
38  L.  Ed.  276;  Minnesota  v.  Hitchcock,  185 
U.  S.  373,  392,  46  L.  Ed.  954.  See  Cooper 
V.  Roberts,  18  How.  173,  15  L.  Ed.  338; 
Ham  V.  Missouri,  18  How.  126,  15  L.  Ed. 
334. 

89.  Land  subject  to  selection. — Mullan 
V.  United  States,  118  U.  S.  271,  30  L. 
Ed.   170. 

90.  Rights  of  selection — Time  of  de- 
termination.— Huff  V.  Doyle,  93  U.  S.  558, 
563,  23  L.  Ed.  975;  Sherman  v.  Buick,  93 
U.  S.  209,  23  L.  Ed.  849. 

Where  school  selections  are  found  in 
disputed  territory  outside  the  limits  of  an 
unsettled  survey  by  the  United  States  of 
a  private  claim,  and  the  state  selects  its 
lieu  lands  before  the  boundaries  are 
finally  fixed,  if  the  proper  officers  of  the 
United  States  approve  such  a  selection  and 
issue  the  proper  certified  lists,  and  a  pur- 
chaser under  such  a  title  enters  into  the 
possession  of  the  land  and  improves,  cul- 
tivates, and  holds  it,  no  one  by  forcibly 
or  surreptitiously  getting  into  possession 
can  make  a  pre-emption  settlement  which 
will  defeat  his  title.  Mower  v.  Fletcher, 
116  U.  S.  380,  385,  29  L.  Ed.  593;  Ather- 
ton  V.  Fowler,  96  U.  S.  513,  519,  24  L.  Ed. 
732.  See  post,  "Ratification  by  Congress 
of   Selection,"   II,   B,   3,  h,   (5),    (g). 

91.  By  whom  made. — Hedrick  v.  Hughes, 
15   Wall.   123,   21    L.    Ed.   52. 

92.  Certification  and  approval  and  list- 
ing.— Johanson  v.  Washington,  190  U.  S. 
179.    47    L.    Ed.    1008. 

If  some  one  authorized  to  represent  a 
territory  made  a  selection,  and  it  was  ap- 
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(g)    Ratification   by  Congress  of  Selection. — In   California  selections  of  lieu 
lands  were  in  many  instances  made  before  the  lands  were  surveyed,  as  well  as 
selection  in   lieu  of  lands  which  had  not  been  lost  to  the  state,  and  other  de- 
fective and   invalid   selections,  thereby  causing  much  confusion  as  to  the  titles 
•in  that  state.     However,  congress  by  special  acts  confirmed  these  selections.^^ 

(6)  Adjustment  of  Grants. — In  adjusting  congressional  grants  of  lands  to 
a  state,  the  only  questions  for  consideration  by  the  officers  of  the  United  States 
are,  whether  the  state  possessed  the  right  to  claim  the  land  under  the  grant,  and 
whether  the  land  was  subject  to  selection  by  its  agents.  Those  officers  have  no 
jurisdiction  to  review  transactions  between  the  state  and  its  purchasers,  nor 
between  the  state  and  its  locating  agents,  and  determine  whether  such  purchas- 
ers or  locating  agents  complied  with  the  provisions  of  its  laws  relating  to  the 
sale  of  the  lands. ^^ 

(7)  Beneficiaries.^' — If  the  words,  "reserved  for  the  use  of  a  seminary  of 
learning,"  were  indorsed  on  a  town  plat  when  made,  there  is  no  doubt  that  the 
title  would  vest  in  a  'corporation  created  afterwards  for  the  establishment  and 
government  of  such  an  institution.  If  it  be  reserved  for  the  public  use,  the 
title  would  vest  in  the  public,  so  soon  as  a  public  should  exist  in  the  town.^^ 

(8)  Construction  and  Operation  of  Grant. — Acts  making  grants  are  to  re- 
ceive such  a  construction  as  will  carry  out  the  intent  of  congress,  however 
difficult  it  might  be  to  give  full  effect  to  the  language  used  if  the  grants  were 
by  instruments  of  private  conveyance.  To  ascertain  that  intent  the  courts  must 
look  to  the  condition  of  the  country  when  the  acts  were  passed,  as  well  as  to 
the  purpose  declared  on  their  face,  and  read  all  parts  of  them  together.^^ 

(9)  Succession. — A  decision  by  the  supreme  court  that  a  certain  county  did 
not  belong  to  a  state  but  to  the  United  States,^  did  not  operate  as  a  cession  of 
the  county  to  the  United  States,  nor  was  it  a  mere  transfer  of  sovereignty  to 
the  United  States,  but  it  was  a  discovery  that  the  state  never  had  a  title  to  the 
land  in  the  county;  therefore,  when  a  county  of  the  same  name  is  created  out 
of  the  same  territory,  by  act  of  congress,  it  is  a  corporation  created  by  a  difTer- 
ent  sovereignty  from  that  which  purported  to  create  the  original  county,  and  is 
technically  a  different  person,  and  as  such  cannot  claim  by  succession  other 
state  land  granted  by  that  state  to  the  original  county,  for  school  purposes  and 
prior  to  the  aforesaid  decision. 2 

(10)  Control  and  Disposal. — In  the  execution  of  the  authority  intrusted  to 
the  legislature  of  a  state  by  congress  by  an  act,  which  granted   certain  public 

the  commissioner  of  the  general  land  of-  Mexican     grant. — See     Aurrecoechea      v. 

fice,  and  the  secretary  of  the  interior,  con-  Bangs,   114   U.   S.  381,   384,  385,  386,  29  L. 

vey    as    complete    a    title    as    patents;    and  Ed.    170;    Hufif  v.   Doyle,   93   U.   S.   558,   23 

lands  embraced  therein  are  not  thereafter  L.  Ed.  975. 

open      to      settlement      and     pre-emption.  96.     Adjustment    of    grants. — Frasher   v. 

Frasher  v.  O'Connor,  115  U.  S.  102,  29  L.  O'Connor,   ^\^,  U.  S.   102,  29  L.   Ed.  311. 

Ed.   311.  97.     Beneficiaries.— See    the    title    COL- 

"This    listing    operates    to    transfer    the  LEGES    AND    UNIVERSITIES,    vol.    3. 

title  to  the  lands,  as  of  the  date  when  the  P-   869. 

selections  were  made  and  reported  to  the  98.     Seminary    of    learning. — Vincennes 

local    land    office,    and    cuts    off   all    subse-  University   v.    Indiana,    14    How.    268,   274. 

quent    claimants."      McCreery   v.    Haskell,  1-*   L.   Ed.   416,  citing  Cincinnati  v.  White, 

119  U.  S.  327,  30  L.  Ed.  408.  «    Pet.    431,   435,   8    L.    Ed.    452;    Barclay  v. 

95.   Ratification  by  congress  of  selection.  Howell,  6  Pet.  498.  8  L.  Ed.  477;  New  Or- 

— Mower  v.   Fletcher,  110  U.  S.  380,  29  L.  't^^"%!,'    ^n'ted    States     10   Pet    662,   9    L^ 

Ed.   593;    Barnard  ^^   Ashley,   18   How.   43.  Kn^^mocT^A'^c  ^'*^'.  COLLEGES  AND 

15  L.  Ed.  285;  Aurrecoechea  z'.  Bangs,  114  UNIVERSITIES,   voL   3,   p.    869. 

U.    S.    381,   386,   29    L.    Ed.    170;     Huff     v.  99-    Construction  and  operation  of  grant. 

Doyle,  93  U.  S.  558.  23  L.  Ed.  975;  Frasher  — Jnhanson  ?'.  Washington,  190  U.  S.   179, 

7'.  O'Connor,  115  U.  S.  102,  29  L.  Ed.  311;  183,   47    L.    Ed.    lOOS. 

Durand  v.  Martin.  120  U.  S.  366,  371,  372,  1.    Succession.— United  States  v    Texas 

30  L.  Ed.  675;  McNee  v.  Donahue,  142  U.  162  U.   S.   1,  40  L.   Ed    867 

S.   587,   598.  35   L.   Ed.   1122.  2.    Greer  County  v.  Texas,  197  U.  S.  235, 

Land   claimed   to   be   a   part   of  a   valid  242.  49   L.   Ed.   736. 
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lands  to  the  state  for  a  normal  school,  to  be  held,  appropriated,  and  disposed  of 
exclusively  for  that  purpose,  in  such  manner  as  the  legislature  should  provide,, 
such  legislature  must  act  in  subordination  to  the  state  constitution.^ 

(11)  Sale  and  Lease  of  School  Land — (a)  Pozvcr  to  Sell  or  Lease — Con- 
sent of  Congress. — It  is  not  necessary  for  a  state  to  obtain  the  consent  of  con- 
gress before  making  a  sale  of  school  lands  granted  to  it  ;*  however,  whenever 
the  states  have  so  desired,  congress  has  authorized  a  sale  thereof.^ 

(b)  Remedies. — Where  public  lands  in  lieu  of  lands  already  granted  are 
improperly  certified  to  the  state,  through  inadvertence  and  mistake,  in  a  court 
of  equity,  the  state  has  no  title  and  its  contract  with  a  third  party  transfers 
nothing  to  him,  and  in  a  suit  maintained  by  the  United  States  a  decree  will  be 
entered  by  which  title  of  the  third  party  to  the  lands  is  divested,  and  he  will  be 
directed  to  surrender  up  to  the  state,  for  cancellation,  all  contracts  or  agree- 
ments he  had  for  the  above  public  lands.^ 

(c)  Disposition  of  Proceeds. — The  legislative  acts  of  a  state  equalizing  the 
amount  that  shall  be  appropriated  for  the  education  of  each  scholar  throughout 
the  state,  and  taking  into  the  estimate  the  moneys  derived  from  the  proceeds 
of  the  sixteenth  section,  with  the  proviso  that  the  whole  of  the  proceeds  shall  be 
expended  in  the  township  does  not  violate  the  acts  of  congress  providing  that 
the  proceeds  of  the  sixteenth  section  shall  be  for  the  use  of  schools  in  the  town- 
ship. The  state  is  not  bound  to  provide  any  additional  fund  for  a  township 
receiving  the  bounty  of  congress,  no  matter  to  what  extent  other  parts  of  the 
state  are  supplied   from  the  treasury.'^ 

(d)  Legislative  Confirmation  Acts  for  Relief  of  Purchasers. — See  ante, 
"Ratification  by  Congress  of  Selections,"  II,   B,  3,  h,   (5),   (g). 

(12)  Construction  of  the  "Cornell  Agreement." — In  an  agreement  between 
the  state  of  New  York  and  Ezra  Cornell,  sixty  cents  an  acre  was  the  true  pur- 
chase price  for  the  land  scrip  granted  to  the  state  by  an  act  of  congress  to  es- 
tablish a  college,  and  sold  to  him  under  an  act  of  the  legislature  of  New  York.'^ 

i.  Swamp  and  Overflowed  Land  Grants — (1)  In  General. — The  swamp 
land  grants  were  made  to  enable  the  states  to  construct  the  necessary  levees 
and  drains  for  the  reclamation  of  the  lands.^  The  proceeds  derived  from  these 
lands,  whether  from  their  sale  or  other  disposition,  were  to  be  used,  so  fa"r  as 
necessary,  exclusively  for  the  purpose  of  reclaiming  them.^^  The  swamp  land 
act  did  not  extend  to  the  territories  upon  their  subsequent  admission  as  states 
into  the  Union, ^^  but  such  grants  being  in  aid  of  public  improvements,  could  be 

3.  Control  and  disposal. — Ilaire  v.  Rice,  of  the  proceeds  of  the  sale  of  school  lands 
204  U.   S.   291,   51   L-   Ed.   490.  granted  by  an  act  of  congress,  in  carrying 

4.  Power  to  sell  or  lease — Consent  of  out  the  object  intended,  or  in  defeating 
congress. — Cooper  v.  Roberts,  18  How.  it,  could  have  no  bearing  upon  the  title  ac- 
173,  15  L.  Ed.  338.  See,  on  this  subject,  quired  by  other  parties  from  the  sale  of 
Ham  V.  Missouri,  18  How.  126,  131,  15  L.  the  lands.  McNee  z:  Donahue,  142  U.  S- 
Ed.   334.  587,  602,  35  L.   Ed.  1122. 

5.  Cooper  v.  Roberts,  18  How.  173,  15  8.  Construction  of  the  "Cornell  agree- 
L.  Ed.  338.  ment." — Cornell    University    v.    Fiske,    136 

6.  Remedies.— Williams  v.  United  States,  U.  S.  152,  177,  197,  34  L.  Ed.  427.  And  see 
138  U.  S.  514,  515,  34  L.  Ed.  1026.  this  case  as  to  the  respective  rights  of  the 

7.  Disposition  of  proceeds. — Springfield  state,  the  United  States  and  Cornell  in 
Tp.  V.  Quick,  22  How.  56,  68,  16  L.  Ed.  regard  to  the  "Cornell  endowment 
256.     See   Davis  v.   Indiana,  94  U.   S.   792,  fund." 

793,  24  L.   Ed.   320.  9.    Swamp  and  overflowed  land  grants. 

So  that  the  funds  arising  from  this  sec-  — Rice  v.  Sioux  City,  etc.,  R.  Co.,  110  U- 
tion  arc  applied  to  the  use  of  the  inhabit-  S.  695,  698,  28  L.  Ed.  289. 
ants  of  the  township,  the  state  has  a  right  10.  Use  of  proceeds. — Wright  t'.  Rose- 
to  apply  funds  raised  from  other  sources,  berry,  121  U.  S.  488,  508,  30  L.  Ed.  1039. 
according  to  its  discretion,  for  the  pur-  11.  Did  not  extend  to  territories. — Rice 
poses  of  education  throughout  the  state.  v.  Sioux  City,  etc.,  R.  Co.,  110  U.  S.  695. 
Springfield  Tp.  v.  Quick,  22  How.  56,  16  698.  28  L.  Ed.  289:  Railroad  Co.  v.  Smith. 
L.   Ed.  256.  9  Wall.  95,  19  L.  Ed.  599;  French  v.  Fyan, 

Rights     of     purchasers.— Whatever    dis-  93  U.   S.   169,  23  L.   Ed.    812;     Martin     r. 

position  the  state  might  subsequently  make  IMarks,  97  U.  S.  345,  24  L.  Ed.  940;  Wright 
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made  to  the  territories  as  well  as  to  the  states. ^^ 

(2)  Title  and  Right — (a)  In  General. — A  donation  of  the  public  domain  for 
any  purpose  is  never  to  be  presumed,  and  one  who  claims  against  the  govern- 
ment un.der  legislative  grants  must  show  a  clear  title. ^^ 

(b)  Vesting  of  Title. — In  the  application  of  the  swamp  land  act,  it  is  held 
that  the  words  "are  hereby  granted"  in  the  act  import  a  present  grant,  and  not 
a  promise  of  one  in  the  future.  The  title  to  the  lands  therefore  pass  to  the 
state  at  once,  their  identification  to  be  made  by  the  action  of  the  secretary  of 
the  interior.^'*  It  will  be  perceived  that  the  act  contemplates  the  issue  of  a 
patent  as  the  means  of  transferring  the  legal  title. ^^  When  the  secretary  of 
the  interior  makes  the  proper  identification,  then,  and  not  before,  the  state  is 
entitled  to  a  patent,  and  "on  such  patent"  the  fee  simple  title  vests  in  the  state. 
The  state's  title  is  at  the  outset  an  inchoate  one,  and  does  not  become  perfect, 
as  of  the  date  of  the  act,  until  a  patent  is  issued. ^^  The  patent  which  is  the 
evidence  that  the  lands  contained  in  it  have  been  identified  as  swamp  lands,  re- 
lates back  and  gives  certainty  to  the  title  as  of  the  date  of  the  grant. ^'^ 

(c)  Conditions. — The  swamp  and  overflowed  lands  within  the  limits  of  a 
state  were  granted  to  it,  on  condition  that  the  proceeds  of  the  lands,  "whether 
from  sale  or  by  direct  appropriation  in  kind,"  should  be  applied,  as  far  as  nec- 
essary, in •  reclaiming  the  lands  by  means  of  levees  and  drains.  If  a  contract 
was  thereby  created,  when  the  state  accepted  its  benefits,  it  is  for  the  United 
States  to  complain  of  the  breach  if  there  be  any.  A  person  who  is  not  a  party 
to  the  contract,  is  in  no  position  to  invoke  its  protection. ^^ 

(3)  Administration  of  Szvainp  Land  Grant. — So  far  as  a  grant  of  swamp 
lands  is  claimed,  it  must  be  held  that  the  grant  is  in  process  of  administration, 
and,  until  the  legal  title  passes  from  the  government,  inquiry  as  to  equitable 
rights  comes  within  the  cognizance  of  the  land  department.  Courts  may  not 
anticipate  its  action  or  take  upon  themselves  the  administration  of  the  land 
grants  of  the  United  States. ^^ 


V.  Roseberry,  121  U.  S.  488,  508,  30  L.  Ed. 
1039. 

12.  Grants  to  territories. — Rice  v.  Sioux 
City,  etc.,  R.  Co.,  110  U.  S.  695,  698,  28 
L.  Ed.  289.  See  ante,  "Grants  for  Internal 
Improvements,"   II,    B,   3,   g. 

13.  Title  and  right. — Rice  v.  Sioux  City, 
etc.,  R.  Co.,  110  U.  S.  695,  698,  28  L-  Ed. 
289. 

14.  Vesting  of  title. — Railroad  Co.  v. 
Smith,  9  Wall.  95,  19  L.  Ed.  599;  French 
V.  Fyan,  93  U.  S.  169,  23  L.  Ed.  812;  Mar- 
tin V.  Marks,  97  U.  S.  345,  24  L.  Ed.  940; 
Rice  V.  Sioux  City,  etc.,  R.  Co.,  110  U.  S. 
695,  28  L.  Ed.  289;  Wright  v.  Roseberry, 
121  U.  S.  488,  30  L.  Ed.  1039;  Tubbs  v. 
Wilhoit,  138  U.  S.  134,  136,  34  L.  Ed.  887; 
Chandler  v.  Calumet,  etc.,  Min.  Co.,  149 
U.  S.  79,  89,  37  L.  Ed.  657;  Rogers  Loco- 
motive Machine  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  559,  570,  41  L.  Ed. 
552;  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.   S.   589,   591,   42    L.    Ed.   591. 

15.  Necessity  for  patent — Rogers  Lo- 
comotive Machine  Works  v.  American 
Emigrant  Co.,  164  U.  S.  559,  41  L.  Ed.  552; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  42  L  Ed.  591;  Niks  v.  Cedar  Point 
Club,  175  U.  S.  300,  308,  44  L.  Ed.  171; 
Brown  v.  Hitchcock,  173  U.  S.  473,  476,  43 
L.  Ed.  772.  See  ante,  "Necessity  for  Pat- 
ent," IT,  B,  3,  e,  (1),   (d),  bb. 

16.  When  entitled  to  patent.— Rogers 
Locomotive   Machine   Works  v.   American 


Emigrant  Co.,  164  U.  S.  559,  41  L.  Ed.  552; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  592,  42  L-  Ed.  591;  Niles  v.  Cedar 
Point  Club,  175  U.  S.  300,  308,  44  L.  Ed. 
171;  Chandler  v.  Calumet,  etc.,  Min.  Co., 
149   U.    S.    79,   89,   37    L.    Ed.   657. 

17.  Relation  back. — French  v.  Fyan,  93 
U.  S.  169,  23  L.  Ed.  812;  Railroad  Co.  v. 
Smith,  9  Wall.  95,  19  L.  Ed.  599;  Emigrant 
Co.  V.  County  of  Wright,  97  U.  S.  33^9,  24 
L.  Ed.  912;  Martin  v.  Marks,  97  U.  S.  345, 
24  L.  Ed.  940. 

18.  Conditions. — Hagar  v.  Reclamation 
District,  No.  108,  111  U.  S.  701,  712,  28  L. 
Ed.  569;  Mills  County  zk  Railroad  Com- 
panies, 107  U.  S.  557,  27  L.  Ed.  57S;  United 
States  V.  Louisiana,  127  U.  S.  182,  190,  32 
L.  Ed.  66;  Emigrant  Co.  v.  County  of 
Adams,  100  U.  S.  61,  25  L.  Ed.  563. 

The  appropriation  of  the  proceeds  rests 
solely  in  the  good  faith  of  the  state.  Its 
discretion  in  disposing  of  them  is  not  con- 
trolled by  that  condition,  as  neither  a  con- 
tract nor  a  trust  following  the  lands  was 
thereby  created.  Hagar  v.  Reclamation 
District,  No.  108,  111  U.  S.  701,  713,  28  L- 
Ed.  569:  Mills  County  7'.  Railroad  Com- 
panies.  107  U.   S.  557,  566,  27   L.   Ed.   578. 

19.  Administration  of  swamp  land  grant. 
— Oregon  •:•.  Hitchcock,  202  U.  S.  60,  70, 
50  L.  Ed.  935,  citing  New  Orleans  t'.  Paine, 
147  U.  S.  201,  266,  37  L.  Ed.  162;  Michigan 
Land,  etc.,  Co.  v.  Rust.  168  U.  S.  589,  591, 
42   L.   Ed.   591;   United   States  v.  Thomas, 
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(4)  Lands  Included — (a)  In  General. — The  prevailing  character  of  the  land 
determines  whether  or  not  the  land  passes  under  the  swamp  land  act ;  hence, 
where  the  greater  part  of  a  subdivision  of  land  is  swamp  and  overflowed  and 
unfit  for  cultivation,  the  entire  subdivision  passes  under  the  act.-" 

(b)  Lan-ds  Subject  to  Pre-Existing  Claims. — The  statute  intended  to  exclude 
from  the  grant  all  the  swamp  and  overflowed  lands  for  which  the  government 
had,  .by  contract,  given  a  vested  right,  for  a  valuable  consideration,  to  individ- 
uals before  the  passage  of  that  act.^^ 

(c)  Lands  Certified  under  a  Railroad  Grant. — When  the  secretary  of  the  in- 
terior certified  that  the  lands  in  controversy  enured  to  the  state  under  a  railroad 
grant,  he,  in  effect,  decided  that  they  were  not  embraced  by  the  swamp  land 
act. -2 

(5)  Identification,  Sunry  and  Selection — (a)  Identification — aa.  In  Gen^ 
(-rai. — While,  as  held  in  many  cases,  the  swamp  land  act  of  1850,  was  in  prae- 
senti,  and  gave  an  inchoate  title,^^  the  lands  needed  to  be  identified  as  lands 
that  passed  under  the  act,  after  which  and,  not  before,  the  title  became  perfect, 
by  relation,  as  of  the  date  of  the  granting  act.S'* 

bb.  By  Whom  Made  and  Sufficiency  of. — The  act  of  1850  made  it  the  duty 
of  the  secretary  of  the  interior,  as  soon  as  practicable  after  the  passage  of  that 
act,  to  make  out  an  accurate  list  and  plats  of  the  swamp  and  overflowed  lands 
granted  to  any  state  and  transmit  them  to  the  executive  of  such  state. ^^  but  an 


151  U.  S.  577,  38  L.  Ed.  276;  Brown  v. 
Hitchcock,  173  U.  S.  473,  43  L.  Ed.  772; 
Humbird  v.  Avery,  195  U.  S.  480,  502,  503, 
49  L.  Ed.  286.  See  post,  "Before  Patent 
Issued,"    II,    B,    5,   a. 

20.  Lands  included. — Railroad  Co.  v. 
Smith,  9   Wall.   9.-.,   19   L.    Ed.   599. 

Term  "overflowed." — In  the  grant  by  the 
swamp  land  act  the  term  "overflowed"  has 
reference  to  those  lands  which  are  over- 
flowed and  will  remain  so  without  recla- 
mation or  drainage;  while  "subject  to 
periodical  overflow"  has  reference  to  a 
condition  which  may  or  may  not  exist,  and 
which  when  it  does  exist  is  of  a  tem- 
porary character.  No  lands  should  be  con- 
sidered as  embraced  within  the  terms 
"swamp  and  overflowed"  in  the  first  clause 
of  the  fourth  section  of  the  act  of  July  23, 
1866,  by  mere  implication,  simply  because 
they  may  have  been  described  in  other 
terms  which,  in  some  instances,  might  be 
equivalent  to  the  terms  prescribed  by  the 
act.  Heath  v.  Wallace,  138  U.  S.  573,  580, 
34   L.    Ed.   1063. 

Lands  "subject  to  overflow,"  or  "sub- 
ject to  overflow  from  slough,"  or  "sub- 
ject to  periodical  overflow,"  are  not  nec- 
essarily such  as  come  within  the  descrip- 
tive terms  of  these  enuring  to  the  state 
under  the  swamp  land  grant.  Heath  v. 
Wallace,  138  U.  S.  573,  583,  584,  34  L.  Ed. 
1063. 

Act  of  July  23,  1866. — It  was  a  proper 
construction  of  the  first  clause  of  §  4  of 
the  act  of  July  23,  1866,  for  the  interior 
department  to  rule  that  land  surveyed  by 
the  United  States,  designated  by  the  gov- 
ernment surveyor  in  his  plat  and  returned 
by  the  surveyor  general  as  subject  to 
"periodical  overflow,"  but  not  as  "swamp 
and  overflowed,"  should  not  be  certified 
to    the   state   by   virtue    of    such   return   of 


the   surveyor   general.      Heath   t'.    Wallace,. 
138   U.    S.    573,    583,    584,    34    L.    Ed.    1063. 

21.  Lands  subject  to  pre-existing  claims. 
—Culver  57.  Uthe,  133  U.  S.  655,  660,  33 
L.  Ed.  776,  distinguishing  Five  Per  Cent. 
Cases,    110   U.    S.    471,   482,   28    L.    Ed.    198. 

22.  Lands  certified  under  a  railroad 
grant. —  Rogers  Locomotive  Machine 
Works  V.  American  Emigrant  Co.,  164  U. 
S.    559,    574,    41    L.    Ed.    552. 

If  the  state  considered  the  lands  to  be 
covered  by  the  swamp  land  act,  its  duty 
was  to  surrender  the  certificate  issued  to 
it  under  the  railroad  act.  It  could  not 
take  them  under  one  act,  and  while  hold- 
ing them  under  that  act,  pass  to  one  of 
its  counties,  or  any  one  claiming  under 
such  county,  the  right  to  assert  an  in- 
terest in  them  under  another  and  different 
act.  Rogers  Locomotive  Machine  Works 
V.  American  Emigrant  Co.,  164  U.  S.  559, 
57.5,    41    L.    Ed.    552. 

23.  Identification. — See  ante,  "Vesting 
of  Title,"   II,   B,  3,  i,   (2),    (b). 

24.  Rogers  Locomotive  Machine  Works 
V.  American  Emigrant  Co.,  164  U.  S.  559, 
570,  41  L.  Ed.  552;  Wright  v.  Roseberry, 
121  U.  S.  488,  494,  30  L.  Ed.  1039;  Tubbs  v. 
Wilhoit,  138  U.  S.  134.  137,  34  L.  Ed.  887; 
Chandler  v.  Calumet,  etc.,  Min.  Co.,  149  U. 
S.  79,  91,  37  L.  Ed.  657;  Ehrhardt  v.  Hoga- 
boom,  115  U.  S.  67,  68,  29  L.  Ed.  346; 
French  v.  Fyan,  93  U.  S.  169,  23  L-  Ed. 
812;  Emigrant  Co.  v.  County  of  Wright, 
97  U.  S.  339,  24  L.  Ed.  912;  Martin  :-. 
Marks,  97  U.   S.   345,  24   L.    Ed.   940. 

25.  By  whom  made  and  sufficiency  of. 
— Rogers  Locomotive  Machine  Works  <'. 
American  Emigrant  Co.,  164  U.  S.  559, 
570,  41  L.  Ed.  552;  French  v.  Fyan,  93  U. 
S.  169,  171,  23  L.  Ed.  812:  Ehrhardt  v. 
Hogaboom,  115  U.  S.  67,  68,  29  L.  Ed'. 
346. 
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act  passed  on  the  23cl  of  July,  1866,  entitled  " hn  act  to  quiet  land  titles  in  Cal- 
ifornia," 14  Stat.  218,  c.  219,  changed  the  provisions  of  the  law  for  the  identi- 
fication of  swamp  and  overflowed  lands  in  that  state,  and  no  longer  left  their 
identification  to  the  secretary  of  the  interior,  but  provided  for  such  identification 
by  the  joint  action  of  the  state  and  federal  authorities. ^^ 

cc.  Conclusiveness. — The  determination  as  to  what  is  swamp  land  and  the 
identification  thereof  is  conclusive.^^  Parol  evidence  is  inadmissible  to  show,  in 
opposition  to  the  concurrent  action  of  federal  and  state  officers,  having  authority 
in  the  premises,  that  certain  lands  were,  in  fact,  at  the  date  of  the  swamp  land 
grant,  swamp  and  overflowed  grounds,  which  should  have  been  embraced  in  the 
selection  of  land  of  that  character,  and  withheld  from  the  state  as  lands  crranted 
expressly  in  aid  of  railroad  construction  within  its  limits. ^^ 

dd.  Neglect  or  Failure  to  Make  Identification. — When  the  proper  officer  has 
neglected  or  failed  to  make  the  identification,  it  is  competent  for  the  orantees 
of  the  state,  in  order  to  prevent  their  rights  from  being  defeated,  to  identify 
the  lands  in  any  other  appropriate  mode  which  will  effect  that  object.  A  resort 
to  such  mode  of  identification  would  also  seem  to  be  permissible,  where  the 
secretary  declares  his  inability  to  certify  the  lands  to  the  state  for  any  cause 
other  than 'a  consideration  of  their  character. ^o  Oral  evidence  can  be  admitted 
and  is  limited  to  cases  in  which  there  has  been  nonaction  or  refusal  to  act  on 
the  part  of  the  secretary  of  the  interior  in  selecting  lands  granted  by  the  above 
act.30 


26.  Act    of    July    23,    1866.— Wright    v. 

Roseberry,  121  U.  S.  488,  511,  30  L.  Ed. 
1039;  Heath  v.  Wallace,  138  U.  S.  573,  585, 
34  L.  Ed.  1063;  Tubbs  v.  Wilhoit,  138  U.  S. 
134,    34    L.    Ed.    887. 

The  duty  of  the  commissioner  of  the 
general  land  office  to  certify  over  to  the 
state  the  lands  represented,  upon  a  town- 
ship plat,  as  swamp  and  overflowed,  was 
purely  ministerial.  He  could  not  defeat 
the  title  of  the  state  by  withdrawing  such 
certificate,  nor  could  he  add  to  the. title  by 
giving  it.  Tubbs  v.  Wilhoit,  138  U.  S.  134, 
146,  34   L.   Ed.  887. 

It  is  by  reference  to  the  plat,  together 
with  the  field  and  descriptive  notes  of  the 
survey,  that  it  is  to  be  determined  whether 
or  not  the  land  will  enure  to  the  state,  and 
be  confirmed,  by  virtue  of  the  first  clause 
of  §  4  of  the  act  of  1866.  Heath  v.  Wal- 
lace,  138  U.   S.   573,  583,  34   L.   Ed.   1063. 

27.  Conclusiveness. —  Rogers  Locomo- 
tive Machine  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  559,  41  L.  Ed.  552; 
Wright  V.  Roseberry,  121  U.  S.  488,  30  L. 
Ed.   1039. 

28.  Parol  evidence. — Rogers  Locomo- 
tive Machine  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  559,  571,  572,  41  L. 
Ed.  552;  McCormick  v.  Hayes,  159  U.  S. 
332,  40  L.  Ed.  171:  Chandler  v.  Calumet, 
etc.,  Min.  Co.,  149  U.  S.  79,  37  L.  Ed.  657; 
French  v.  Fyan,  93  U.  S.  169,  23  L.  Ed. 
812;  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.  S.  589,  42  L.  Ed.  591;  Niles  v.  Cedar 
Point  Club,  175  U.  S.  300,  44  L.  Ed.  171; 
Railroad  Co.  v.  Smith,  9  Wall.  95,  19  L. 
Ed.  599;  Wright  v.  Roseberry,  121  U.  S. 
488,  30  L.  Ed.  1039;  Ehrhardt  v.  Hoga- 
boom,  115  U.  S.  67,  29  L.  Ed.  346.  See 
post,  "Conclusiveness — Direct  and  Collat- 
eral Attack,"  II,  B,  4.  i,  (l).  And  see  the 
title  PAROL  EVIDENCE,  vol.  9,  p.  12. 


The  exclusion  of  the  land  from  the 
swamp  lands,  selected  and  patented  to  the 
state,  and  its  inclusion  in  the  selection  of 
the  state  as  land  coming  within  a  subse- 
quent grant  with  the  approval  of  such  se- 
lection by  the  interior  department  and  the 
certification  thereof  to  the  state,  operated 
to  pass  the  title  thereto  as  completely  as 
could  have  been  done  by  formal  patent 
(Frasher  v.  O'Connor,  115  U.  S.  102,  29  L. 
Ed.  311),  and  being  followed  by  the  state's 
conveyance,  presented  such  official  action 
and  such  documentary  evidence  of  title  as 
should  not  be  open  to  question  by  parol 
testimony  in  an  action  at  law.  Chandler 
V.  Calumet,  etc.,  Min.  Co.,  149  U.  S  79  92 
37  L.  Ed.  657. 

29.  Neglect  or  failure  to  make  identifi- 
cation.—Wright  V.  Roseberry,  121  U  S 
488,  509,  30  L.  Ed.  1039;  French  v.  Fyan 
93  U.  S.  169,  173.  23  L.  Ed.  812;  Railroad 
Co.  V.  Smith,  9  Wall.  95,  19  L.  Ed.  599; 
Campbell  v.  United  States,  107  U.  S  407 
412,  27  L.  Ed.  592;  Martin  v.  Marks  97 
U.  S.  345,  24  L.  Ed.  940.  See  Irwin  v. 
San  Francisco  Sav.  Union,  136  U  S  578 
34    L.    Ed.    540. 

30.  Oral  evidence. — Chandler  v.  Calu- 
met, etc.,  Min.  Co.,  149  U.  S.  79,  88,  37  L. 
Ed.  657;  French  v.  Fyan.  93  U.  S.  169,  173 
23  L.  Ed.  812;  Railroad  Co.  v  Smith  9 
Wall.  95,  19  L.  Ed.  599:  Wright  v.  Rose- 
berry, 121  U.  S.  488,  30  L.  Ed.  1039;  Ehr- 
hardt V.  Hogaboom,  115  U.  S.  67,  69,  2^ 
L.  Ed.  346.  See  Irwin  v.  San  Francisco 
Sav.   Union.   136   U.   S.   578,   34   L.    Ed.   540. 

In  Wright  7-.  Roseberry,  121  U.  S.  488 
30  L.  Ed.  1039.  patents  for  lands  had  been 
issued  to  the. defendants,  or  their  grantors, 
by  the  United  States,  under  tiie  pre-emp- 
tion laws,  upon  claims  initiated  subse- 
quently to  the  swamp  land  grant  to  the 
state,   and   it   was    held    that   such    patents 
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(b)  Survey. — The  land  department,  may  at  any  time  prior  to  the  issuance 
of  a  patent  for  swamp  lands,  order  a  resurvey  thereof  and  to  correct  mistakes 
in  the  original  survey .•'^^  But  after  a  patent  has  issued,  conveying  the  title  to 
certain  lands,  a  resurvey  does  not  affect  that  title,  for  the  government  having 
conveyed,  has  no  right  to  intermeddle  in  the  form  of  a  second  survey.^^  /^n 
acceptance  by  the  officer  of  the  state,  charged  under  the  act  of  congress  with 
the  duty  of  so  doing,  of  the  resurveys  as  within  the  authority  of  the  land  de- 
partment, makes  the  adjustment  of  the  grant  upon  the  basis  of  such  resurveys 
final   and   conclusive.^-'' 

(c)  Selection. — The  act  of  March  5,  1872,  which  directed  the  commissioner 
■of  the  general  land  office  to  allow  or  disallow  selections  of  swamp  and  over- 
flowed land  in  the  state  of  Iowa,  upon  the  receipt  and  examination  thereof, 
allowed  an  appeal  to  the  secretary  of  the  interior  and  did  not  make  the  com- 
missioner's   decision    final.-'''* 

(6)  Patent. — As  to  necessity  for  patent,  see  ante,  "\^esting  of  Title,"  II, 
B,  3,  i,  (2),  (b). 

Conclusiveness  of  Patent. — Where  a  patent  issues  to  a  state  under  the 
swamp  land   act.   it  is  conclusive   as  against  collateral  attack.-''^ 

(7)  Sale  and  Disposition — (a)  Poiver  of  Sale. — Congress  granted  swamp 
lands  to  the  states  in  which  they  lay,  subject  to  the  disposal  of  their  respective 
legislatures.-'*"'  and  no  party  other  than  the  United  States  can  question  such  dis- 
posal or  enforce  the  conditions  of  the  grant.^'''  Although  the  selection  survey 
and  segregation  of  the  land  is  necessary  before  a  sale  thereof  can  be  made  by 
the  state  as  swamp  land,  yet  it  has  been  held  that  a  state  could  make  a  grant 
thereof,  in  trust  or  otherwise,  prior  to  the  issuance  to  it,  by  the  United  States, 
of   patents   therefor. ^^ 

(b)  Contract  of  Sale  and  Enforcement. — As  the  state  has  the  right  to  con- 
tract for  the  sale  of  its  swamp  lands,  in  the  enforcement  of  its  contract,  it  has 
the  right  to  insist  upon  a  full  compliance  with  the  terms  of  the  contract  on 
the  part  of  the  applicant.  It  has  I'he  right  to  make  the  time  of  payment  of  the 
essence  of  the  contract.^^ 

(c)  Disposition  of  Proceeds. — It  is  specially  provided  that  the  proceeds  of 
such  lands  shall  be  applied  "as  far  as  necessary"  to  the  reclamation  by  means 

■u-ere  not  conclusive  at  law  as  against  the  L.  Ed.  680.     See  post,  "Supervisory  Povirer 

parties    claiming    under    the    latter    grant,  of  the  Secretary  of  the  Interior,"  II,  B,  4, 

and   that  in  an  action  for  their  possession  h,    (1),    (a),   dd. 

evidence  was  admissible  to  determine  35.  Conclusiveness  of  patent. — French  v. 
whether  or  not  the  lands  were  in  fact  Fyan,  93  U.  S.  169,  23  L.  Ed.  812.  See 
swamp  and  overflowed  at  the  date  of  the  ante,  "Conclusiveness,"  II,  B,  3,  i,  (5),  (a), 
swamp  land  grant,  and  that  if  proved  to  cc;  post,  "Conclusiveness — Direct  and  Col- 
have  been  such  the  rights  of  subsequent  lateral  Attack,"  II,  B,  4,  i,  (l). 
claimants,  under  other  laws,  would  be  sub-  36.  Power  of  sale. — Mills  County  v.  Rail- 
ordinate  thereto.  In  a  suit  to  recover  road  Companies,  107  U.  S.  557,  27  L.  Ed. 
lands  which  the  plamtiff  claims  under  one  57s;  Emigrant  Co.  v.  County  of  Adams, 
of  the  railroad  grants,  it  is  competent  to  jqO  U.  S.  61,  69,  25  L.  Ed.  563;  Cook  County 
prove  by  witnesses  who  know  the  lands  ^.  Caluinet,  etc..  Dock  Co.,  138  U.  S.  635,  34 
sued  for,  that  they  were  swamp  and  over-  l_  gj.  1110;  United  States  v.  Louisiana, 
flowed  within  the  meaning  of  the  swamp  127  U  S  182,  190,  32  L  Ed  66 
land   grant    and    therefore    excluded   from  3^^   '  pj  j^^  '  ^^   'question     disposition.- 

w  n^'i'°^1.^T'''''r•/^roo°       ^°-''-  S""^^'^       Mills   County   v.    Railroad   Companies,   107 
Wall.  9o.   19   L.   Ed.   599.  U.  S.  557,  27  L.  Ed.  578. 

31.  Survey — Correction  cJ  mistakes  be-  r^.  r        1         ^ 

fore   patent.— Michigan    Land,   etc.,   Co.   v.      ,   ^^    Time    of    sale  —  Grants    in    trust.— 
Rust,   IfiS  U.   S.  589,  42   L.  Ed.  591.  Wright  v.  Roseberry,  121  U.  S.  488,  517,  30 

32.  Resurvey     after     patent     issued, —      L.  Ed.  1039. 

Kean  v.  Calumet  Canal,  etc.,  Co.,  190  U.  S.  39.    Contract  of  sale  and  enforcement. — 

452,  458,  461.  47  L.  Ed.  1134.        •  Pennoyer  v.  McConnaughy,  140  U.  S.  1,  24, 

33.  Acceptance     by     officer. — Michigan       35   L.    Ed.  363. 

Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589,  598,  Impairment  of  obligation  of  contract. — 

42  L    Ed.  591.  See  the  title  IMPAIRMENT  OF  OBLI- 

34.  Selection.— Buena  Vista  County  v.  CATIONS  OF  CONTRACTS,  vol.  6,  p. 
Iowa  Falls,  etc.,  R.  Co.,  112  U.  S.  165,  28  794. 
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of  levees  and  drains,  of  the  lands  so  granted.*^  Such  provision  imposed  an 
obligation  which  rests  upon  the  good  faith  of  the  states ;  no  trust  was  thereby 
attached  to  the  lands,  and  the  title  to  them,  which  is  derived  from  either  of 
the  states,  is  not  affected  by  the  manner  in  which  she  performed  that  obli- 
gation.^ ^ 

(d)  Anmilmcnt  or  Rescission  of  Contract  to  Convey. — The  fact  that  all  the 
parties  to  a  contract  for  a  conveyance  of  swamp  and  overflowed  land,  knew 
that  they  were  dealing  with  a  trust  fund  devoted  by  the  donor  to  a  specific  pur- 
pose, demanded  the  utmost  good  faith  on  the  part  of  the  party  contracting 
to  receive  the  conveyance  and,  in  view  of  the  provision  for  the  diversion  of 
the  fund,  the  gross  inadequacy  of  the  compensation,  and  the  successful  spec- 
ulation at  the  expense  of  the  rights  of  the  public,  the  conveyor  is  entitled  to 
an  annulment  and  cancellation  of  the  contract.'*^ 

(e)  Sales  Made  b\  United  States. — See  post,  "Conflicting  Claims,"  II,  B, 
3,  i,  (9). 

(8)  Mortgage  to  Secure  Municipal  Aid  Bonds. — See  the  titles  Municipal 
Corporations,  vol.  8,  p.  599;  Municipal,  County,  State  and  Federal  Se- 
curities, vol.  8,  p.  782. 

(9)  Conflicting  Claims — (a)  Adjustment  of. — In  many  instances,  conflicts 
of  title  arose  between  those  claiming  under  the  state  and  those  claiming  directly 
from  the  United  States.  To  obviate  this,  on  the  2d  of  March,  1855,  congress 
passed   an  act  "for  the  relief  of  purchasers  and  locators  of  swamp  and  over- 


40.  Disposition  of  proceeds.  —  Mills 
County  V.  Railroad  Companies,  107  U.  S. 
557,  27  L.  Ed.  578;  United  States  v.  Louis- 
iana, 127  U.  S.  182,  190,  32  L.  Ed.  66; 
Wright  V.  Roseberry,  121  U.  S.  488,  30  L. 
Ed.  1039.     See  Act  of  Sept.  28,  1850,  c.  84. 

41.  Obligation  rests  upon  good  faith  of 
states.  —  Emigrant  Co.  ti  County  of 
Adams,  100  U.  S.  61,  69,  25  L.  Ed. 
563.  See  Mills  County  v.  Railroad  Com- 
panies, 107  U.  S.  557,  565,  27  L.  Ed.  578; 
United  States  v.  Louisiana,  127  U.  S.  182, 
187,  32  L.  Ed.  66;  Wright  v.  Roseberry, 
121  U.  S.  488,  30  L.  Ed.  1039;  Cook  County 
V.  Calumet,  etc..  Dock  Co.,  138  U.  S.  635, 
655,  34  L.  Ed.  1110;  Hagar  v.  Reclamation 
District,  No.  108,  111  U.  S.  701,  713,  28  L. 
Ed.  569. 

This  is  a  duty  which  was  imposed  upon 
and  assumed  by  the  states  alone,  when 
they  accepted  the  grant;  and  whether 
faithfully  performed  or  not  is  a  question 
between  the  United  States  and  the  states; 
and  is  neither  a  trust  following  the  lands 
nor  a  duty  which  private  parties  can  en- 
force as  against  the  state.  United  States 
V.  Louisiana,  127  U.  S.  182,  190,  32  L. 
Ed.   66. 

A  grant,  subject  to  the  conditions  of  that 
act,  made  by  a  state  of  its  swamp  and 
overflowed  lands  to  the  several  counties  in 
which  they  are  situated,  to  be  disposed  of 
for  general  county  purposes,  is  valid,  and 
the  county  which  has  disposed  of  them  in 
pursuance  of  the  state  grant  cannot  rescind 
its  contract  on  the  ground  of  its  being  a 
violation  of  the  act  of  congress.  immi- 
grant Co.  V.  County  of  Adams,  100  U.  S. 
61,  25   L.   Ed.   563. 

In  Iowa,  such  a  contract,  if  approved  by 
a  vote  of  the  people  of  the  county,  under 
the  act  of  the  legislature  of  that  state 
10  U  S  Enc— IS 


passed  in  1858,  is  valid,  though  the  lands 
be  disposed  of  for  less  than  one  dollar  and 
a  quarter  per  acre;  and,  if  it  includes  also 
a  sale  of  the  claim  of  the  county  against 
the  United  States  for  indemnity  for  swamp 
lands  sold  by  the  latter,  the  county  can- 
not maintain  a  bill  in  equity  to  set  it  aside, 
though  such  sale  be  within  the  law  pro- 
hibiting the  assignment  of  claims  against 
the  government.  Emigrant  Co.  v.  County 
of   Adams,    100   U.   S.    61,   25   L.   Ed.   563. 

If  the  purchaser  from  the  county  under 
such  a  contract  was  bound  thereby  to  do 
certain  acts,  such  as  to  introduce  a  cer- 
tain number  of  settlers  within  a  certain 
period,  or  to  reclaim  the  lands,  his  obliga- 
tion, if  not  made  a  condition  of  the  sale, 
lies  in  covenant  merely,  and,  if  unper- 
formed, does  not  avoid  the  sale.  It  is 
only  when  covenants  are  mutual  and  de- 
pendent, or  when  their  performance  is 
made  an  express  condition,  that  a  breach 
of  them  involves  an  avoidance  of  the  con- 
tract. Emigrant  Co.  v.  County  of  Adams, 
100   U.    S.   61,   25   L.    Ed.   563. 

Claims  against  state  on  overdue  coupons 
— Set-off. — "Tlie  proceeds  of  the  swamp 
lands  are  not  subject  to  a  property  trust, 
either  in  the  hands  of  the  United  States  or 
in  those  of  the  state,  in  such  sense  that  the 
claim  of  the  United  States  upon  the  state 
for  the  overdue  coupons  on  the  Indian 
trust  bonds,  involved  in  the  present  case, 
cannot  be  set  off  against  the  claim  of  the 
state  to  the  swamp  land  fund."  United 
States  V.  Louisiana,  127  U.  S.  182,  191,  32 
L.  Ed.  66.  See,  generally,  the  title  SET- 
OFF, RECOUPMENT  AND  COUNTER- 
CLAIM. 

42.  Annulment  or  rescission  of  contract 
to  convey. —  Ivmigrant  Co.  f.  County  of 
Wright,   97   U.   S.   339,   24   L-   Ed.   912. 
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flowed  lands,"  of  which  a  construction  and  apphcation  will  be  found  in  the 
case  cited  below."*^ 

(b)  Disposition  of  Purchase  Money. — By  the  2d  section  of  the  act  of  1855» 
it  is  provided  that  the  purchase  money  received  by  the  United  States  for  the 
swamp  lands  sold  by  them  shall  be  paid  over  to  the  state.  There  is  nothing 
in  these  provisions  of  the  character  of  a  property  trust,  and  nothing  to  prevent 
the  application  by  the  state  of  the  swamp  land  fund  to  general  purposes.  If 
the  power  exists  anywhere  to  enforce  any  provisions  attached  to  the  grant,  it 
resides  in  congress  and  not  in  the  court."*^ 

(10)  Legislative  Confirmatory  Acts.— The  act  of  March  3,  1857  (11  Stat. 
251),  confirmed  to  the  several  states  their  selections  of  swamp  lands,  which 
had  then  been  reported  to  the  commissioner  of  the  general  land  office,  so  far 
as  the  lands  were  then  "vacant  and  unappropriated,  and  not  interfered  with 
by  an  actual  settlement"  under  existing  laws.^^  The  construction  of  act  of 
July  23,   1860,  confirming  claims  to  and  disposition  of  swamp  land,  see  note.^^ 

j.  Military  Warrants,  Bounties  and  Donations — (1)  Li  General. — Congress 
has  made  provision  of  the  issuance  of  bounty  land  warrants,  to  persons  who 
have  been  in  the  military  service  of  the  United  States,  for  a  certain  amount 
of  land,  to  be  located  upon  the  public  lands  of  the  United  States.^"^ 

(2)  Virginia  Military  Land  Warrants. — The  rights  of  claimants  in  the  Vir- 
ginia Military  District  are  practically  all  settled  by  now  and  a  reference  to  the 
cases   will    suffice    for    the   present    treatment.^ » 


43.  Act  of  March  2,  1855,— Wright  v. 
Roseberry,  121  U.  S.  488,  509,  30  L.  Ed. 
1039. 

44.  Disposition    of    purchase    money. — 

United  States  v.  Louisiana,   127  U.   S.  182, 
192,  32  L.   Ed.   66. 

45.  Legislative  confirmatory  acts. — Mar- 
tin V.  Marks,  97  U.  S.  345,  24  L.  Ed.  940. 

The  act,  was  obviously  intended  to  rat- 
ify and  confirm  the  various  sieps  taken  by 
the  secretary  of  the  interior  in  the  selec- 
tion of  swamp  and  overflowed  lands.  It 
was  general  in  its  terms,  reaching  to  all 
the  states.  It  cannot  fairly  be  construed 
as  intended  to  put  an  end  to  all  further  in- 
quiry in  the  land  department,  nor  to  oust 
that  department  of  jurisdiction  to  inquire 
into  and  correct  any  frauds  or  mistakes, 
but  was  a  general  ratification  and  confir- 
mation of  the  methods  pursued;  it  cannot 
be  held  that  the  above  act  is  to  be  con- 
strued to  make  the  list  in  this  case,  ap- 
proved and  certified  to  the  state  by  the 
secretary  of  the  interior,  a  finality  as  to 
the  lands  passing  under  the  grant  and  an 
absolute  transfer  of  the  equitable  title. 
Michigan  Lands,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  592,  42  L.  Ed.  591.  See,  also,  Blanc 
V.  Lafayette,  11  How.  104,  13  L.  Ed.  623. 

The  selections  so  confirmed  could  not  be 
set  aside,  nor  could  titles  to  any  of  the 
land  which  they  embraced,  unless  it  came 
within  the  exceptions  mentioned  in  that 
act,  be  thereafter  conveyed  by  the  United 
States  to  parties  claiming  adversely  to  the 
swamp  land  grant.  Martin  v.  Marks,  97  U. 
S.   345,   24   L.    Ed.    940. 

46.  Act  of  July  23,  1866. — Previous  to  the 
passage  of  the  act  of  congress  of  23d  of 
July,  1866,  the  confusion  and  uncertainty 
in  relation  to  land  titles  in  California,  with 
respect     to     the    swamp     and     overflowed 


lands,  had  arisen  principally  from  the  de- 
lay of  the  secretary  of  the  interior  in  list- 
ing such  lands,  and  from  inaccuracies  of 
description  arising  from  the  want  in  many 
parts  of  the  country  of  the  public  sur- 
veys. This  act,  tended  to  remove  this  un- 
certainty and  confusion,  principaHy  by 
recognizing  the  action  of  the  state  in  dis- 
posing of  the  lands  granted  to  her,  in 
cases  where  such  disposition  was  made  to 
parties  in  good  faith,  and  did  not  interefere 
with  previously  acquired  interests,  and  by 
providing  a  mode  for  identifying  the 
swamp  and  overflowed  lands  in  the  fu- 
ture without  the  action  of  the  secretary  of 
the  interior.  Wright  v.  Roseberry,  121 
U.   S.   488,   511,  30  L.   Ed.   1039. 

47.  Act  of  congress,  passed  in  1812  (2 
Stat,  at  L.,  729).— ?klaxwell  v.  Moore,  22 
How.  185,  16  L.  Ed.  251. 

Act  of  congress  1816  (3  Stat,  at  L.,  256). 
— French  v.  Spencer,  21  How.  228,  16  L. 
Ed.   97. 

Location  of  warrants  by  General  Lafay- 
ette.— Latavctte  v.  Kenton,  18  How.  197, 
15   L.   Ed.   345. 

From  the  very  beginning  of  our  ex- 
istence as  a  nation,  the  reward  of  military 
service  has  been  treated  as  a  national  ob- 
ject and  a  public  use,  to  which  the  na- 
tional domain  might  justify  and  lawfully 
be  applied.  Five  Per  Cent.  Cases,  llO  U. 
S.  471,  483,  28  L.  Ed.  198;  Lafayette  v. 
Kenton,    18   How.   197,   15   L.   Ed.   345. 

48.  Rights  conferred  under  cession  in 
general. — Lindsey  v.  Miller,  6  Pet.  666,  8 
L.  Ed.  538;  Reynolds  v.  McArthur,  2  Pet. 
417,  7  L.  Ed.  470;  Niswanger  v.  Saunders, 
1  Wall.  424,  17  L.  Ed.  599;  Anderson  v. 
Clark,  1  Pet.  628,  7  L.  Ed.  290;  Fussell  v. 
Gregg,   113   U.   S.    550,   558,  28   L.    Ed.   993, 
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(3)  Scrip  Issued  for  Outstanding    Land    Warrants. — For    the    construction 
operation  and  effect  of  the  acts  of  congress  providing  for  the  issuance  of  land 


followed  in   Fussell  v.   Hughes,  113  U.   S. 
565,   28   L.    Ed.    998. 

Warrants  recognized  under  terms  of  ces- 
sion.— Lindsey  v.  Miller,  6  Pet.  C6G,  8  L. 
Ed.  538;  Hoofnagle  v.  Anderson,  7  Wheat. 
212,  216,  5  L.  Ed.  437;  Galloway  v.  Finley, 
12  Pet.  264,  299,  9  L.  Ed.  1079;  Miller  v. 
Kerr,  7  Wheat.   1,  5  L.   Ed.  381. 

Appropriation  of  land  to  satisfy  Virginia 
military  warrants. — Walker  v.  Smith,  21 
How.  579,  16  E.  Ed.  223;  Coan  v.  Flagg, 
123  U.  S.  117,  125,  31  L.  Ed.  107. 

Lands  subject  to  Virginia  military  war- 
rants.— Eindsey  v.  Miller,  6  Pet.  666,  8  E-' 
Ed.  538;  Miller  v.  Kerr,  7  Wheat.  1,  5  E. 
Ed.  381;  Reynolds  v.  McArthur,  2  Pet.  417, 
7  L.  Ed.  470;  Anderson  v.  Clark,!  Pet.  628, 
7  L.  Ed.  290. 

Virginia  and  Kentucky  land  law. — Gait 
V.  Galloway,  4  Pet.  332,  7  L.  Ed.  876; 
Doddridge  v.  Thompson,  9  Wheat.  469,  6 
L.  Ed.  137;  Niswanger  v.  Saunders,  1  Wall. 
424,  17  L.  Ed.  599;  Fussell  v.  Gregg,  113 
U.  S.  550,  564,  28  L.  Ed.  993,  followed  in 
Fussell  V.  Hughes,  113  U.  S.  565,  28  L. 
Ed.  998;  Taylor  v.  Myers,  7  Wheat.  23,  5 
L.  Ed.  387;  McDonald  v.  Smalley,  6  Pet. 
261,  8  L.  Ed.  391;  Anderson  v.  Clark,  1 
Pet.  628,  7  L.  Ed.  290;  Galloway  v.  Fin- 
ley,  12  Pet.  264,  9  L.  Ed.  1079;  McArthur 
V.   Dun,  7   How.   262,   12   L.    Ed.   693. 

Time  within  which  warrant  must  be  sat- 
isfied.—Coan  V.  Flagg,  123  U.  S.  117,  126,  31 
L.  Ed.  107;  Anderson  v.  Clark,  1  Pet.  628, 
7  L.  Ed.  290;  Fussell  v.  Gregg,  113  U.  S. 
550,   28    L.    Ed.    993. 

Warrants. — Lindsey  v.  Miller,  6  Pet.  666, 
678,  8  L.  Ed.  538;  Anderson  v.  Clark,  1  Pet. 
628,  635,  7  L.  Ed.  290;  Gait  V.  Galloway,  4 
Pet.  332,  7  L.  Ed.  876;  Fussell  v.  Gregg, 
113  U.  S.  550,  562,  28  L.  Ed.  993,  followed 
in  Fussell  v.  Hughes,  113  U.  S.  565,  28  L. 
Ed.  998. 

Sufficient  evidence  of  assignment  of  war- 
rant.— Bouldin  v.  Massie,  7  Wheat.  122,  5 
L.    Ed.   414. 

Entry. — Hoofnagle  v.  Anderson,  7 
Wheat.  212,  217,  5  L.  Ed.  437;  Anderson 
V.  Clark,  1  Pet.  628,  7  L.  Ed.  290;  Gait  v. 
Galloway,  4  Pet.  332,  7  L.  Ed.  876;  Ni- 
swanger V.  Saunders,  1  Wall.  424,  17  L.  Ed. 
599. 

Entry  by  agent. — Gait  v.  Galloway,  4 
Pet.  332,  342,  7  L.  Ed.  876. 

Survey.— Coan  v.  Flagg,  123  U.  S.  117, 
125,  31  L.  Ed.  107;  Kerr  v.  Watts,  6  Wheat. 
550,  5  L.  Ed.  328;  Hoofnagle  v.  Anderson, 

7  Wheat.  212,  215,  5  L.  Ed.  437;  Niswanger 
V.  Saunders,  1  Wall.  424,  17  L.  Ed.  599; 
Gait  V.  Galloway,  4  Pet.  332,  7  L.  Ed.  876; 
Anderson  v.  Clark,  1  Pet.  628,  635,  7  L. 
Ed.  290;  Lindsey  v.  Miller,  6  Pet.  666.  678, 

8  L.  Ed.  538;  McCool  v.  Smith,  1  Black 
459,  17  L.  Ed.  218;  United  States  v.  Tynen, 
11  Wall.  88,  20  L.  Ed.  153;  Henderson's 
Tobacco,  11  Wall.  652,  20  L.  Ed.  235;  Mur- 


dock  V.  Afemphis,  20  Wall.  590,  22  L.  Ed 
429;  Red  Rock  v.  Henry,  106  U.  S.  596,  27 
L.  Ed.  251;  Fussell  v.  Gregg,  113  U.  S.  550, 
563,  28  L.  Ed.  993,  followed  in  Fussell  v. 
Hughes,   113   U.   S.   565,  28   L.   Ed.  998. 

Authority  and  discretion  of  surveyor 

Fussell  V.  Gregg,  113,  U.  S.  550,  555,  28  L. 
Ed.  993,  followed  m  Fussell  v.  Hughes  113 
U.   S.   565,   28   L.   Ed.   998.  ' 

Withdrawal  of  entry  and  survey— Sub- 
sequent location.— Coan  v.  Flagg  123  U  S 
117,  124,  31  L.  Ed.  107;  Hoofnagle  v.  An- 
derson, 7  Wheat.  212,  215,  5  L.  Ed.  437- 
Anderson  v.  Clark,  1  Pet.  628,  639,  7  l' 
Ed.  290;  Taylor  v.  Myers,  7  Wheat  23  24 
5  L.  Ed.  387;  Gait  v.  Galloway,  4  Pet  332' 
7  L.   Ed.  876. 

Abandonment  of  survey. — Gait  v  Gallo- 
way, 4  Pet.  332,  7  L.  Ed.  876;  Taylor  v 
Myers,  7  Wheat.  23,  5  L.  Ed.  387;  Ander- 
son V.  Clark,   1   Pet.   628,   7   L.   Ed.   290. 

Surplus  as  vitiating  survey. — Taylor  v 
Brown,  5  Cranch  234,  249,  3  L.  Ed  88- 
Holmes  v.  Trout,  7  Pet.  171,  8  L  Ed  647- 
Coan  V.  Flagg,  123  U.  S.  117,  126,  31  L.  Ed! 
107. 

Distinction  between  amending  and  with- 
drawing an  entry.— McArthur  v.  Browder 
4   Wheat.  488,  495,  4  L.   Ed.  622. 

Land  officer's  certificate  of  location  and 
payment  of  purchase  money. — Langdon  v 
Sherwood,  124  U.  S.  74,  84,  85,  31  L  Ed' 
344.  -^-   ^   • 

Right  and  title— Necessity  for  patent  — 

Miller  V.  Kerr,  7  Wheat.  1,  5  L.  Ed.  381; 
Anderson  v.  Clark,  1  Pet.  628,  636,  7  L.  Ed'. 
290;  Langdon  v.  Sherwood,  124  U  S  74* 
83,    31    L.    Ed.    344. 

Surrendering  patent  and  selection  of 
other  lands. — Maxwell  v.  Moore,  22  How 
185,    16    L.    Ed.    251. 

Operation  and  effect  of  patent.— Bouldin 
V.    Massie,   7   Wheat.    122,   5   L.    Ed.  414. 

Statutes  remedying  defects  in  patenting 
of  land  on  warrants. — Gallowav  z'  Finlev 
12  Pet.  264,  9  L.  Ed.  1079;  Anderson  v 
Clark,  1   Pet.   628,  7   L.   Ed.   290. 

Conflicting  claims — Complete  legal  title 
and  subsequent  entry. — Hoofnagle  v.  An- 
derson, 7  Wheat.  212,  217,  5  L.  Ed.  437; 
Miller  v.   Kerr,   7  Wheat.   1,  5   L.   Ed.  381.' 

Prior  entry  and  survey  on  warrant  is- 
sued by  mistake  and  senior  patent. — Miller 
V.   Kerr,  7  Wlicat.  1,  5   L.   Ed.  381. 

Prior  patent  from  United  States  against 
subsequent  entry  of  warrant  in  miUtary 
district. — Brown  v.  Clements,  3  How.  650 
667,  11  L.  Ed.  707;  Lindsey  v.  Miller,  6 
Pet.    666,   674,   8    L.    Ed.    538. 

Sale  and  assignment  of  claims. — Brooks 
V.  Martin,  2  Wall.  70,  79,  17  L.  Ed.  732; 
Maxwell  v.  Moore,  22  How.  185,  16  L.  Ed! 
251;  French  v.  Spencer,  21  How.  228  16 
L.    VA.   97. 

Bona  fide  purchasers. — Kerr  v.  Watts,  6 
Wheat.  550,  5  L.  Ed.  328;  Lindsey  v.  Mil- 
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scrip  in  favor  of  the  proprietors  of  any  outstanding  military  warrants,  see  case 
cited  in  the  footnotes.-*'' 

k.  Oregon  Donation  Acts. — In  General. — The  land  laws  adopted  by  the  pro- 
visional government  of  Oregon,  established  by  the  people  wdiile  the  sovereignty 
was  in  dispute  between  the  United  States  and  Great  Britain,  regulated  the  oc- 
cupation only.  The  settlers  had  no  title  in  the  soil.  The  United  States,  on 
assuming  undisputed  dominion  over  the  territory,  owned  all  the  lands  therein ; 
and  congress  had  the  right  to  confine  its  bounties  to  settlers  within  just  such 
limits  as  it  chose.  The  provisions  of  the  general  land  laws  of  the  United  States 
were  not  applicable  to  the  Oregon  territory.  And  before  1850  there  was  no 
statute  under  which  any  one  could  acquire  a  legal  title  from  the  United  States 
to  lands  in  Oregon.^*'  In  1850  congress  enacted  what  is  known  as  the  Oregon 
donation  act,  and  for  the  purposes  of  this  work  a  citation  of  the  cases  will  be 
deemed  sufficient,  as  the  rights  of  claimant  under  the  act  and  acts  subsequent 
and  supplemental  thereto,-  are   in  the  main  settled  by  this  time.^^ 

1.  Mississippi  Donation. — The  act  of  congress  of  March  3,  1803,  known  as 
the  Mississippi  donations,  has  been  construed  and  applied  and  the  rights  of 
claimants  thereunder  thoroughly  settled  and  a  reference  to  the  cases  is  suffi- 
cient.^- 

m.  Peoria  Donations. — The  statutes  granting  lands  to  settlers  in  Peoria,  Illi- 


ler,  6  Pet.  666,  8  L.  Ed.  538;  Jackson  v. 
Clark.    1    Pet.   628,   7   L-    Ed.   290. 

Sale  by  executor  of  decedent — Purchaser 
with  notice  of  powers  conferred  by  will. — 
Brush   V.   Ware,   J  5   Pet.   9:5.   10  L.   Ed.  672. 

Construction  of  term  "legal  representa- 
tives," in  the  act  of  Virginia,  providing  that 
the  heir  and  "legal  representatives"  shall 
receive  a  certain  quantity,  etc. — Stevenson 
z\  Sullivant.  ■^  Wheat.  207,  2.J6,  ii  L.  Ed.  70. 

Act  of  February  18,  1871,  granting  to 
Ohio  lands  in  Virginia  military  district  not 
surveyed  and  sold. — Coan  z'.  Flagg,  123  U. 
S.    117,   127.   31    L.    Ed.    107. 

49.  Rights  of  parties  in  general. — Wal- 
ker V.  Smith,  21  How.  579,  581,  16  L.  Ed. 
223. 

Authority  of  secretary  of  interior. — Wal- 
ker  r.   Smith.   21    How.   579,   10    L.   Ed.  223. 

Warrants  and  claims  covered. — Walker 
V.   Smith,   21    How.   579,   5S1,    16   L.   Ed.   223. 

Injunction  against  issuance  of  land  scrip. 
—Walker  v.  Smith,  21  How.  579,  582,  16  L. 
Ed.   223. 

50.  Oregon  donation  acts. — Shively  v. 
Bowlby,  152  U.  S.  1,  51,  38  L.  Ed.  331; 
Eownsdale  v.  Parrish,  21  How.  290,  293,  16 
L.  Ed.  80;  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  Ed.  925;  Davenport  v.  Lamb,  13  Wall. 
418,  429,  430.  20  L.  Ed.  655;  Lamb  v.  Dav- 
enport, 18  Wall.  307,  314,  21  L.  Ed.  759; 
Stark  V.  Starr,  94  U.  S.  477,  486,  24  L. 
Ed.  276;  Barney  v.  Dolph,  97  U.  S.  652, 
6.54,  24  L.  Ed.  1063;  Hall  v.  Russell.  101 
U.  S.  503,  507,  25  L.  Ed.  829;  Missionary 
Society  v.  Dalles,  107  U.  S.  336,  344,  27  L. 
Ed.   545. 

51.  Parties  entitled. — Silver  v.  Ladd,  7 
Wall.  219,  19  L.  Ed.  138;  Barney  v.  Dolph, 
97  U.  S.  652,  654,  24  L.  Ed.  1063;  Stark  v. 
Starrs,  6  Wall.  402,  18  L.  Ed.  925;  Lamb  v. 
Davenport,  18  Wall.  307,  21  L.  Ed.  759; 
Stark  V.  Starr,  94  U.  S.  477,  24  L.  Ed.  276; 
Hall  V.  Russell,  101  U.  S.  503,  510,  25  L. 
Ed.   829. 


Lands  granted — Quantity.  —  Lamb  v. 
Davenport,  18  Wall.  307,  316,  21  L.  Ed. 
759;  Barney  v.  Dolph,  97  U.  S.  652,  654, 
24   L.    Ed.   1063. 

Rights  of  married  settlers,  children  and 
heirs. — V'ance  v.  Burbank,  101  U.  S.  514, 
521,  25  L.  Ed.  929;  Maynard  v.  Hill,  125 
U.    S.    190,    216,    31    L.    Ed.    654. 

Death  of  settler. — Blazee  v.  Schofield, 
124  U.  S.  495,  502,  31  L.  Ed.  484;  Daven- 
port V.  Lamb,  13  Wall.  418,  20  L.  Ed.  655; 
Hall  V.  Russell,  110  U.  S.  503,  25  L.  Ed. 
829;  Hutchinson  Investment  Co.  v.  Cald- 
well, 152  U.  S.  65,  70,  38  L.  Ed.  356;  Vance 
V.  Burbank,  101  U.  S.  514,  521,  25  L.  Ed. 
929. 

Sale  before  patent. — Lamb  v.  Davenport, 
18  Wall.  307,  21  L.  Ed.  759;  Stark  v.  Starr, 
94  U.  S.  477,  24  L.  Ed.  276;  Barney  v. 
Dolph,  97  U.  S.  652,  24  L.  Ed.  1063. 

Perfection  of  title  —  Residence  —  Per- 
formance of  conditions. — Silver  v.  Ladd,  7 
Wall.  219,  225,  19  L.  Ed.  138;  Stark  v. 
Starrs,  6  Wall.  402,  18  L.  Ed.  925;  Lind- 
sey  V.  Hawes,  2  Black  554,  17  L.  Ed.  265; 
Hall  V.  Russell,  101  U.  S.  503,  25  L.  Ed. 
829;  Maynard  v.  Hill,  125  U.  S.  190,  215,  31 
L.  Ed.  654;  Lamb  v.  Davenport,  18  Wall. 
307,  21  L.  Ed.  759;  Stark  v.  Starr,  94  U.  S. 
477,  24  L.  Ed.  276;  Barney  v.  Dolph,  97  U. 
S.  652,  24  L.  Ed.  1063;  Vance  v.  Burbank, 
101  U.  S.  514,  25  L.  Ed.  929;  Brazee  v. 
Schofield.  124  U.  S.  495,  501,  31  L.  Ed.  484. 

Approval  of  certificate  of  surveyor  gen- 
eral by  commissioner  of  the  land  office. — 
Stark  V.  Starrs,  6  W^all.  402,  18  L.  Ed.  925. 

52.  Mississippi  donation. — Ross  v.  Bar- 
land,  1  Pet.  656,  7  L.  Ed.  302;  Brown  v. 
Jackson.  7  Wheat.  218,  240,  5  L.  Ed.  438. 

Construction  of  statute. — Ross  v.  Bar- 
land,    1    Pet.   656,   7   L.    Ed.   302. 

Decisions  of  the  board  of  commissioners. 
— See  Brown  v.  Jackson,  7  Wheat.  218,  5 
L.   Ed.  438. 
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nois,  having  been  thorouglily  construed  and  applied,  and  the  rights  of  claimants 
under  them  having  been  settled,  a  citation  of  the  cases  which  have  arisen  under 
them  is  thought  to  be  a  sufficient  treatment  thereof. -^^ 

n.  Neiv  Madrid  Donation. — The  act  of  congress  for  the  relief  of  the  inhab- 
itants of  New  Madrid  has  been  before  the  courts  in  quite  a  number  of  cases  and 
the  rights  of  the  claimants  under  that  act  are  settled  in  most  if  not  all  instances 
and  a  citation  of  the  cases  decided  is  sufficient.^"* 

o.  Half-Brecd  Scrip  and  Grants  to  Half-Breeds. — Although  several  cases  with 
reference  to  the  location  of  half-breed  scrip  have  arisen  under  the  different 
treaties  and  statutes  in  pursuance  thereof,  they  are  believed  to  be  of  little  or 
no  importance  at  the  present  and  a  citation  of  them  is  deemed  sufficient  for  the 
purposes  of  this  work.^^ 


53.  Peoria  grants. — Forsyth  v.  Reynolds, 
15  How.  358,  14  L.  Ed.  729;  Bryan  V. 
Forsyth,    19    How.    334,    15    L.    Ed.    674. 

Acts  only  apply  to  new  village. — Hall  v. 
Papin,  24  How.  132,  16  E.  Ed.  641. 

Land  granted — Number  of  claims. — Hall 
V.   Papin,  24   How.   132,  143,  16   L-   Ed.  641. 

Inchoate  right  acquired. — Hall  v.  Papin, 
24  How.  132,  144,  16  L.  Ed.  641;  Menard 
V.  Massey,  8  How.  293,  309,  12  L.  Ed.  1085; 
West  V.  Cochran,  17  How.  403,  415,  15  L. 
Ed.  110;  Brvan  7'.  Forsyth,  19  How.  334, 
335.    15    L.    Ed.    674. 

Perfecting  title. — Menard  v.  Massey,  8 
How.  293,  309,  12  L.  Ed.  1085;  Hall  v. 
Papin,  24  How.  132,  16  L.  Ed.  641;  Bryan 
V.  Forsyth,  19  How.  334,  15  L.  Ed.  674; 
Ballance  v.  Forsyth,  13  How.  18,  14  L. 
Ed.  32. 

Location  and  survey. — Hall  v.  Papin,  24 
How.  132,  143,  16  L.  Ed.  641;  Bryan  v. 
Forsyth,  19  How.  334,  336,  15  L.  Ed.  674; 
Ballance  v.  Forsyth,  24  How.  183,  185,  16 
L.  Ed.  733;  Ballance  z'.  Papin,  19  How. 
342,  15  L.  Ed.  678;  Menard  v.  Massey,  8 
How.   293,   313,    12    L.    Ed.    1085. 

Notifying  register  of  land  office  of  claim. 
—Hall  V.  Papin,  24  How.  132,  16  L.  Ed. 
641. 

Certified  copy  of  survey  as  evidence. — 
Meehan  v.  Forsyth,  24  How.  175,  16  h- 
Ed.    730. 

Priority  over  patent  subsequently  ac- 
quired under  general  land  laws. — See  ante, 
"Conditions,  Reservations  and  Exceptions," 
II,   B,   3,   d,   (4),   (a),  ff. 

Grants  made  to  carry  out  Jay's  treaty — 
Priority.— Forsyth  v.  Reynolds,  15  How. 
358,    14   L.    Ed.    729. 

54.  New  Madrid  donation. — Lessieur  v. 
Price,  12  How.  59,  78,  13  L.  Ed.  893. 

Parties  entitled. — Lessieur  v.  Price,  12 
How.    59,    13    L.    Ed.  893. 

Land  subject  to  location. — Easton  v. 
Salisbury,  21  How.  426,  430.  16  L.  Ed.  181; 
Stoddard  v.  Chambers,  2  How.  284,  11  L. 
Ed.  269;  Bissell  v.  Penrose,  8  How.  317, 
12  L.  Ed.  1095;  Mills  ?'.  Stoddard,  8  How. 
345,  12  L.  Ed.  1107;  Mackay  v.  Easton,  19 
Wall.  619,  633,  22  L.  Ed.  211;  Joplin  v. 
Chachere,  192  U.  S.  94,  106,  48  L.  Ed.  359. 
See  Gibson  t'.  Chouteau,  13  Wall.  92.  20 
L.  Ed.  534;  Lanpdeau  v.  Hanes,  21  Wall. 
521,   22    L.    Ed.    606. 


Warrant      location       and    survey. — Hot 

Springs  Cases,  92  U.  S.  698,  23  L.  Ed. 
690;  Hale  v.  Gaines,  22  How.  144,  16  L. 
Ed.  _264;  Easton  v.  Salisbury,  21  How. 
426,  16  L.  Ed.  181;  Barry  v.  Gamble,  3 
How.  32,  52,  11  L.  Ed.  479;  Lessieur  v. 
Price,  12  How.  59,  74,  13  L.  Ed.  893;  Bag- 
nell  V.  Broderick,  13  Pet.  436,  10  L.  Ed. 
235;  Mackay  v.  Easton,  19  Wall.  619.  633, 
22  L.  Ed.  211;  Rector  v.  Ashley,  6  Wall. 
142,  18  L.  Ed.  733;  Mills  v.  Stoddard,  8 
How.    345,    12    L.    Ed.    1107. 

Return  of  survey  and  plat — Filing  and 
recording. — Bagnell  v.  Broderick,  13  Pet. 
436,  10  L.  Ed.  235;  Stoddard  v.  Chambers, 
2  How.  284,  11  L.  Ed.  269;  Barry  r.  Gam- 
ble, 3  How.  32,  11  L.  Ed.  479;  Lessieur  zk 
Price,  12  How.  59,  60,  13  L.  Ed.  893;  Hale 
V.  Gaines,  22  How.  144,  16  L.  Ed.  264; 
Rector  v.  Ashley.  6  Wall.  142,  18  L.  Ed. 
733;  Mackay  v.  Easton,  19  Wall.  619,  633, 
22  L.  Ed.  211;  Hot  Springs  Cases,  92  U. 
S.    698,    713,    23    L.    Ed.    690. 

Title  and  rights  acquired. — Rector  v. 
Ashley.  6  Wall.  142,  18  L.  Ed.  733;  Barry 
V.  Gamble,  3  How.  32,  11  L.  Ed.  479;  Les- 
sieur V.  Price,  12  How.  59,  74,  13  L.  Ed. 
893;  Mackay  v.  Easton,  19  Wall.  619,  22 
L.  Ed.  211;  Hale  v.  Gaines,  22  How.  144, 
159,  16  L.  Ed.  264;  Bagnell  v.  Broderick, 
13  Pet.  436.  448,  10  L.  Ed.  235;  Fenn  v. 
Holme,  21  How.  481,  16  L.  Ed.  19o. 

55.  Provision  authorizing  scrip  to  be 
located  upon  "unoccupied  lands." — Myrick 
V.  Thompson,  99  U.  S.  291,  296,  25  L.  Ed. 
324. 

Lands  subject  to  Chippewa  half-breed 
scrip. —  Fee  f.  Brown,  162  U.  S.  602,  610.  40 
L.    Ed.    lOSfi. 

Lands  subject  to  Sioux  half-breed  scrip. 
— Myrick  v.  Thompson,  99  U.  S.  291,  25 
L.  Ed.  324;  Felix  v.  Patrick,  145  U.  S.  317, 
36   L.    Ed.   719. 

Direct  connection  with  the  land  or  claim 
for  personal  use  by  one  to  whom  scrip  has 
issued. — Midway  Co.  z'.  Eaton,  183  U.  S. 
602,  46  L.  Ed.  347;  Midway  Co.  ZJ.  Eaton, 
183,    U.S.    619,    46    L.    Ed.    357. 

Sufficiency  of  improvement. — Midway 
Co.  V.  Eaton,  183  U.  S.  602.  46  L.  Ed.  347; 
Midway  Co.  v.  Eaton,  183  U.  S.  619,  46  L. 
Ed.   357. 

By  whom  location  made. — ^Midway  Co. 
V.  Eaton,  183  U.  S.  602,  46  L.  Ed.  347;  Mid- 
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p.  Reservations — (1)  Military  and  Naval  Reservations. — There  have  been 
various  reservations  of  pubhc  land  for  miUtary  and  naval  purposes,  and  for  a 
citation  of  the  cases  arising  under  such  reservations,  see  note.^^ 

(2)  Hot  Springs  Reservation. — The  third  section  of  an  act  of  congress,  ap- 
proved April  20,  1832  (4  Stat.  505),  which  is  still  in  force,  enacts  that  four 
sections  of  land,  including  the  Hot  Springs  in  Arkansas,  shall  be  reserved  for 
the  future  disposal  of  the  United  States,  and  shall  not  be  entered,  located,  or 
appropriated  for  any  other  purpose  whatever.  The  Indian  title  to  them  was 
not  extinguished  until  August  24,  1818,  nor  were  the  public  surveys  extended 
over  them  until  1838,  nor  has  the  sale  of  them  ever  been  authorized  by  law. 
No  part  of  said  sections  was,  therefore,  even  subject  to  pre-emption  or  to  loca- 
tion ;  and  no  claim  thereto  has  been  validated  or  confirmed  by  any  act  of 
congress.^' 

Act  of  March  3,  1877. — For  cases  construing  the  act  of  March  3,  1877, 
"in  relation  to  the  Hot  Springs  reservation  in  the  state  of  Arkansas"  (19  Stat. 
377),  which  created  the  Hot  Springs  commission,  and  provided  for  determi- 
nation and  settlement  of  the  rights  of  occupants  and  claimants,  see  note.^s 

q.  Grants  for  Parks.— "Vht  act  of  congress  of  June  30th,  1864,  granting  the 
Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove  to  the  state  of  California 
passed   the   title   of   those   premises   to   the   state,   subject   to   the   trust   specified 


way  Co.  V.  Eaton,  183  U.  S.  619,  46  L.  Ed. 
357.  ,     ,. 

Certificate  of  location  of  Sioux  halt- 
breed  scrip  only  an  equitable  title. — Car- 
ter V.  Ruddy,  166  U.  S.  493,  41  L.  Ed.  1090. 

Assignment  of  half-breed  scrip.— Felix 
V.  Patrick,  145  U.  S.  317,  36  L.  Ed.  719; 
Midway  Co.  v.  Eaton,  183  U.  S.  602,  46  L. 
Ed.  347;  Midway  Co.  v.  Eaton,  183  U.  S. 
619,  46  L.  Ed.  357;  Fee  V.  Brown,  162  U. 
S.   602,   40    L.    Ed.    1086. 

One  purchasing  half-breed  scrip,  to- 
gether with  power  of  attorney  and  quit- 
claim deed  executed  in  blank  by  the 
owner  of  the  scrip,  and  who  inserts  his 
own  name  in  the  deed  as  grantee  and  a 
certain  tract  of  land  in  the  deed,  acquires 
no  title  as  against  the  owner  of  the  half- 
breed  scrip.  Felix  v.  Patrick,  145  U.  S. 
317,    36    L.    Ed.    719. 

Transfer  of  the  scrip  itself  and  its  loca- 
tion by  or  in  the  name  of  the  half-breed  as 
a  means  of  conveying  the  land  located 
upon  distinguished. — Felix  v.  Patrick,  145 
U  S  317,  36  L.  Ed.  719;  Midway  Co.  v. 
Eaton,  183  U.  S.  602,  616,  46  L.  Ed.  347; 
Midway  Co.  v.  Eaton,  183  U.  S.  619,  46  L. 
Ed.  357. 

Transferee  deemed  to  locate  for  half- 
breed.— Felix  V.  Patrick,  145  U.  S.  317,  36 
L.    Ed.   719. 

Transferee  locating  scrip  may  hold  ad- 
versely.— Felix  V.  Patrick,  145  U.  S.  317, 
36  L.  Ed.  719. 

Half-breed  must  exercise  reasonable  dil- 
igence in  discovering  fraud. — Felix  v. 
Patrick,   145   U.   S.   317,   3fi   L.   Ed.   719. 

Bill  to  declare  transferee  trustee — Al- 
legation.— Felix  V.  Patrick,  145  U.  S.  317, 
36  L.   Ed.   719. 

Validation  of  transfer  by  congress. — 
Felix  V.  Patrick,  145  U.  S.  317,  36  L.  Ed. 
719. 


Right  to  purchase  land  located  outside 
of  territory  ceded  by  Chippewas. — Fee  v. 
Brown,  1G2  U.   S.  602,  611,  40  L.  Ed.   1086. 

Contract  to  secure  title  upon  location  of 
certificate. — Myrick  v.  Thompson,  99  U.  S. 
291,    25    L.    Ed.    324. 

Conveyance  of  patent  title. — Fee  v. 
Brown,   162  U.   S.  602,  607,  40   L.   Ed.   1086. 

Suits  against  owners  of  half-breed  lands 
by  publication. — Webster  v.  Reid,  11  How. 
437,    13    L.    Ed.    761. 

Grants  to  half-breeds. — Coy  v.  Mason,  17 
How.  580,  15  L.  Ed.  125. 

56.  Reservation  of  islands  in  California 
for  naval  purposes. — United  States  v.  Mis- 
sion Rock  Co.,  189  U.  S.  391,  408,  47  L. 
Ed.  865. 

Fort  Dearborn  reservation  in  Illinois. — 
United  States  v.  Chicago,  7  How.  185,  192, 
12  L.  Ed.  660.  See  Wilcox  v.  Jackson,  13 
Pet.    498,    502.    10    L.    Ed._  264. 

Reservation  for  a  garrison,  in  treaty,  In- 
dians.— Meigs  V.  McClung,  9  Cranch  11,  3 
L.   Ed.   639. 

Jurisdiction  of  courts  of  land  reserved 
for  military  purposes. — Benson  v.  United 
States,  146  U.  S.  325,  331,  36  L.  Ed.  991. 
See  United  States  v.  Stone,  2  Wall.  525, 
537,   17   L.    Ed.   765. 

57.  Hot  Springs  reservation — Act  of 
April  20,  1832. — The  leading  cases  under 
the  acts  of  congress  making  the  above 
reservation  and  in  relation  thereto  are  Hot 
Springs  Cases,  92  U.  S.  698,  23  L.  Ed.  690; 
Rector  v.  Gibbon,  111  U.  S.  276,  28  L.  Ed. 
427;  Gaines  v.  Hale,  93  U.  S.  3,  23  L.  Ed. 
782;  Lawrence  v.  Rector,  137  U.  S.  139,  34 
L.    Ed.    600. 

Act  of  1843  did  not  revoke  reservation. — 
Flot  Springs  Cases,  92  U.  S.  698,  705,  23 
L.    Ed.   690. 

58.  Act  of  March  3,  1877.— Rector  v.  Gib- 
bon, 111  U.  S.  276,  28  L.  Ed.  427;  Goode  v. 
Gaines,   145  U.    S.   141,   153,  36   L.   Ed.   654. 
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therein,  that  they  should  be  held  for  public  use,  resort,  and  recreation,  and  be 
inalienable   for  all   time.^^ 

4.  The;  Land  Department— a.  In  General.— Congress  has  constituted  the 
land  _  department,  under  the  supervision  and  control  of  the  secretary  of  the 
interior,  a  special  tribunal  with  judicial  functions,  to  which  is  confided  the 
execution  of  the  laws  which  regulate  the  purchase,  selling  and  care  and  dis- 
position of  the  public  lands.^o  In  the  course  of  dieir  duty  the  officers  of  that 
department  are  constantly  called  upon  to  hear  testimony  as  to  matters  pre- 
sented for  their  consideration,  and  to  pass  upon  its  competency,  credibility,  and 
weight;  in  that  respect  they  exercise  judicial  functions.*^^  Whenever,  in  the 
disposition  of  the  public  lands,  any  action  is  required  to  be  taken  by  an  officer 
of  the  land  department,  all  proceedings  tending  to  defeat  such  action  are  im- 
pliedly  inhibited.^2 

b.  Land  Districts  and  Land  Officers. —  (1)  Land  Districts. — The  lands  in- 
cluded within  the  Zanesville  district,  by  the  act  of  congress  of  the  3d  of  March, 
1803,  §  6,  could  not,  after  that  date,  be  sold  at  the  Marietta  land  office.63 

(2)  Land  Officers — (a)  Register  and  Receiver — aa.  Powers,  Duties  and 
Liabilities — (aa)  In  General. — The  offices  of  register  and  receiver  and  com- 
missioner are  created  mainly  for  the  purpose  of  supervising  the  sales  of  the  pub- 
lic lands;  and  it  is  a  part  of  their  daily  business  to  decide  when  a  party  has  by 
purchase,  by  pre-emption,  or  by  any  other  recognized  mode,  established  a  right 
to  receive  from  the  government  a  title  to  any  part  of  the  public  domain.^-*  The 
register's  acts,  in  their  nature,  are  strictly  ministerial;  they  have  neither  the  form 
nor  the  effect  of  a  judicial  proceeding.^^  Presumptions  arise  in  favor  of  the 
act  of  a  ministerial  officer,  if  apparently  fair  and  legal,  until  they  shall  be  im- 
peached by  evidence.®^ 

(bb)  Settlement  of  Conflicting  and  Adverse  Claims. — Under  the  two  acts  of 
congress  passed  on  the  8th  of  May,  1822  (4  Stat,  at  Large,  700  and  708),  the 
register  and  receiver  of  the  land  office  were  not  empowered  to  settle  conflicting 
titles  but  only  conflicting  locations. ^"^ 

(cc)     Receipt   of  Register's  Fees. — Where,   under   the   acts   of   February    11 
1847  (9  Stat.  125),  September  28,  1850  (id.  520),  March  22,  1852  (10  id.  3), 
and  March  3,  1855  (10  id.  635),  military  bounty  land  warrants  were  located  on 
public  land,  subject  to  private  entry  by  them,  it  was  the  duty  of  the  register  of 

59.  Grants  for  parks, — The  Yosemite  Val-  Kemp,  104  U.   S.   6?,6,  640,  26  L    Ed    875' 

ley  Case,  15  Wall.  77,  21  L.   Ed.  82;  Ash-  Smelting  Co.  v.  Ray,  104  U    S    657    26  h 

burner  v.   California,   103   U.   S.   575,  26   L.  Ed.  882. 

Ed.  415.  62.    Proceedings  to  defeat  action  of  de- 

The    above    act    required    the  executive  partment. — Shepley    v.    Cowan,    91    U.    S. 

of  California  to  appoint  commissioners  to  330,  23  L.  Ed.  424. 

manage  the  above  grant  for  a  park,  and  a  63.   Land  districts. — Matthews  v.  Zane,  5 

statute  of  that  state  limiting  their  term  of  Cranch  92,  3  L.  Ed.  46;  Matthews  v.  Zane, 

ofifice  to  four  years  is  not  repugnant  to  the  7  Wheat.   164,  5  L.   Ed.  425. 

act.      Ashburner    v.    California,    103    U.    S.  64.     Powers,    duties    and    liabilities In 

575,  26  L.  Ed.  415.  general.— Moore    v.     Robhins.     96     U.     S. 

60.  The  land  department — In  general. —  530,  532,  24  L.  Ed.  8^8;  United  States  v 
Riverside  Oil  Co.  r.  Hitchcock,  190  U.  S.  Delaney.  164  U.  S.  282.  285,  41  L.  Ed.  435! 
316,  324,  47  L.  Ed.  1074;  Quinby  v.  Con-  65.  Ministerial  duties. — Brush  v  Ware 
Ian,  104  U.  S.  420,  425,  26  L.  Ed.  800;  Steel  15  Pet.  93,  108,  10  L.  Ed.  672-  Doe  v 
V.   Smelting  Co.,   106  U.  S.  447,  450,  27  L.  Eslava,  9  How.  421,  13  L.  Ed.  200. 

Ed.    226;    Germania    Iron    Co.    v.    United  66.     Presumptions    in    favor    of    official 

States,  165  U.  S.  379,  41  L.  Ed.  754.  acts.— Brush   r-.    Ware,    15   Pet.  93,   108,    10 

A  land  department,  as  part  of  the  admin-  L.  Ed.  672;  Doe  v.  Eslava,  9  How.  42l',  13 

istrative  and  executive  branch  of  the  gov-  L.   Ed.   200. 

ernment,  has  been  created  to  supervise  all  67.     Settlement    of    conflicting    and    ad- 

the    various    proceedings    taken    to    obtain  verse  claims. — Doe  zi.  Mobile,  9  How.  451 

the    title,    from    their    commencement    to  13  L.  ]{d.  212;  Barnard  v.  Ashley,  18  How.' 

their   close.      Smelting    Co.   v.    Kemp,    104  43,  15  L.  Ed.  285;  Johnson  7>.  Towsley    13 

U.  S.  636,  640,  26  L.  Ed.  875;  Smelting  Co.  Wall.  72,  82,  20  L.  Ed.  485;  Doe  v    Eslava 

z:  Ray,  104  U.  S.  657.  26  L.  Ed.  882.  9  How.  421.  13  L.  Ed.  200;  Tate  v.  Carney,' 

61.  Judicial  functions. — Smelting  Co.  v.  24    How.   357,  361,  16  L.  Ed.  693. 
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the  land  office  where  the  locations  were  made  to  receive  the  register's  fees- 
therefor.^* 

(dd)  Accounting  for  Public  Moneys. — The  receiver  is  bound  by  his  bond  to 
account  to  the  government  for  all  public  moneys  coming  to  his  hands.  There  is  no 
alteration  of  this  liability  caused  by  his  removal  from  office  before  he  has  finally 
accounted  for  moneys  received  by  him  on  various  applications.^^  Money  re- 
ceived by  the  receiver  in  the  absence  of  the  register  is  public  money  for  which 
he  must  account."*^  When  the  cntryman  pays  the  purchase  price  of  the  land,  he 
makes  such  payment  to  the  receiver  as  a  public  officer,  acting  in  the  line  of  his 
duty,  without  any  thought  or  intention  of  paying  the  money  to  such  receiver  as 
his  own  private  agent,  to  be  kept  by  that  agent  in  trust  until  the  proofs  are  sat- 
isfactory, and  to  be  then  paid  by  him  to  the  government."^ 

bb.  Bond — (aa)  Liability  on  Bond. — The  condition  of  the  receiver's  bond 
is  prospective,  and  fraud  in  respect  to  past  transactions,  not  within  the  con- 
dition, cannot  render  the  instrument  void  prospectively.' ^  The  sureties  can- 
not be  concluded  by  a  fabricated  account  of  their  principal  with  his  creditors ; 
they  may  always  inquire  into  the  reality  and  truth  of  the  transactions  existing 
between  them.'^ 

(bb)  Action  on  Bond. — Where  the  register  received  fees,  his  refusal  to  pay 
over  to  the  United  States  the  surplus  beyond  the  maximum  compensation,  to 
which  he  was  entitled  by  law  for  all  his  services  of  every  description,  is  a 
breach  of  his  official  bond,  both  as  respects  himself  and  his  sureties;  and  the 
United  States  is  under  no  necessity  to  proceed  against  him  by  an  action  on  the 
case  for  money  had  and  received."* 

(cc)  Evidence. — The  returns  of  the  receiver  to  the  treasury  department  are 
not  conclusive  evidence  in  an  action  by  the  government  against  the  sureties  upon 
the  receiver's  bond.  If  the  sums  of  money  stated  in  such  returns  were  not  ac- 
tually in  the  hands  of  the  receiver,  the  sureties  are  allowed  to  show  how  the 
fact  was."^^ 


68.  Receipt  of  register's  fees. — United 
States  V.  P.al)l)itt,  !).".  U.  S.  :{34.  24  L.  Ed. 
480. 

If  a  public  officer  sees  fit  to  allow  the 
money  of  the  government  to  be  paid  dur- 
ing his  absence  from  his  office  into  the 
hands  of  his  agent  or  servant,  it  is  a  good 
payment  to  him.  and  the  risk  is  with  him 
and  his  sureties  and  not  with  the  govern- 
ment. Potter  V.  United  States,  107  U.  S. 
126,  132.  27  L.  Ed.  330.  See  the  title  PUB- 
LIC OFFICERS. 

69.  Removal  from  office — Accounting.— 
Smith  V.  United  States,  170  U.  S.  372,  42 
L.   Ed.   1074. 

The  liability  of  the  receiver  to  account 
remains,  and  the  bond  continues  in  force 
until  he  has  fully  accounted  and  thus  ful- 
filled all  the  conditions  of  his  bond.  His 
repayment  to  the  entryman,  after  his  re- 
moval, in  case  the  proofs  are  rejected,  is 
an  accounting  pro  tanto  to  the  govern- 
ment, the  repayment  being  authorized  and 
recognized  by  it  as  the  fulfillment  to  that 
extent  of  the  duty  of  the  government  to 
make  such  repayment.  Smith  v.  United 
States.  170  U.  S.  372,  382,  42  L.   Ed.  1074. 

Public  money  in  the  sense  of  the  law  is 
money  which  legally  comes  to  the  receiver 
by  virtue  of  his  office  and  as  a  public  of- 
ficer and  while  carrying  out  the  duties  of 
his  office,  and  he  cannot  be  permitted  to 
say  that  it  was  not  public  money  when  so 


received.  Being  public  money,  he  is  bound 
to  account.  Smith  v.  United  States,  170  U. 
S.    372,    381,    42    L.    Ed.    1074. 

70.  Money  paid  receiver  in  absence  of 
register. — Smith  v.  United  States,  170  U. 
S.    372.    376,    42    L.    Ed.    1074. 

71.  Payment  made  to  receiver  as  public 
officer.— Smith  v.  United  States,  170  U.  S. 
372,  378,  42  L.  Ed.  1074.  See  King  v. 
United  States,  99  U.  S.  229,  25  L.  Ed.  373. 
See,  generally,  the  title  PAYMENT,  vol.  9, 
p.   319. 

72.  Liability  on  bond — Fraud. — United 
States  V.  Boyd,  5  How.  29,  30,  12  L. 
Ed.   36. 

73.  Sureties — Fabricated  accounts. — 
United  States  v.  Boyd,  5  How.  29,  30,  12 
L.    Ed.    36. 

74.  Action  on  bond — Breach. — United 
States  V.  Babbitt,  95  U.  S.  334,  24  L.  Ed. 
480. 

75.  Evidence — Returns  of  receiver. — 
United  States  v.  Boyd,  5  How.  29,  30,  12 
L.    Ed.    36. 

Xor  should  the  acts  and  declarations  of 
the  agent  of  the  government  have  been  al- 
lowed to  be  given  in  evidence,  without 
first  establishing  his  agency.  Secondary 
proof  of  the  contents  of  a  letter  of  ap- 
pointment should  not  have  been  received, 
without  first  accounting  for  the  nonpro- 
duction  of  the  original.  United  States  I'. 
Boyd,  5   How.  29,  30,  12  L.   Ed.  36. 
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cc.  Compensation — Return  of  Surplus. — The  object  of  the  law  is  to  provide 
a  suitable  compensation  for  the  receivers  and  registers  of  public  moneys  for  the 
public  lands.  The  compensation  is  for  services  to  be  rendered  by  them,  offi- 
cially, during  their  continuance  in  ofifice;  and  up  to  a  certain  point,  at  least,  it 
is  in  exact  proportion  to  the  extent  and  duration  of  those  services,  and  the  re- 
sponsibility incurred  thereby.  The  compensation  is  measured  by  years.  It  is  to 
be  by  an  annual  salary,  and  by  a  commission  not  exceeding  an  annual  amount.'^  *^ 
Section  2243,  Rev.  Stat.,  provides  that  the  compensation  of  registers  and  re- 
ceivers, both  for  salary  and  commissions,  "shall  commence  and  be  calculated 
from  the  time  they  respectively  enter  upon  the  discharge  of  their  duties. "'^'^ 

Commission  for  Locating  Military  Bounty  Land  Warrants. — The  reg- 
ister of  a  land  office  is  not  entitled  to  retain  a  larger  sum  than  three  thousand 
dollars,  as  commissions  for  locating  military  bountv  land  warrants,  under  the 
acts  of  February  11,  1847;  September  25,  1850;  March  22.  1852;  and  March 
3,  1855.'^s  All  fees  received  by  a  register,  whether  for  locating  military  bounty 
land  warrants,  or  for  other  services,  in  express  of  the  maximum  fixed  by  law, 
must  be  paid  into  the  treasury."^ 

Calculation  of  Yearly  Commission. — The  receiver  was  entitled  to  calcu- 
late his  yearly  commission  on  the  amount  of  public  money  received  by  him 
during  a  year,  commencing  from  the  date  of  his  appointment,  instead  of  calcu- 
lating it  by  the  fiscal  year,  which  commences  with  the  calendar  year ;  on  the  first 
day  of  January  in  every  year.  He  had  a  right  to  charge  the  whole  yearly  max- 
imum of  commissions,  for  the  fractional  portion  of  the  year  in  which  he  re- 
signed.^° 


76.  In  general. — United  States  v.  Dick- 
son, 15  Pet.  141,  162,  10  L.  Ed.  689,  .con- 
struing an  act  of   1818. 

Additional  compensation. — Section  18  of 
the  act  of  August  31,  1852,  which  provides 
that  "no  person  hereafter  who  holds  or 
shall  hold  any  ofifice  under  the  govern- 
ment of  the  United  States,  whose  salary 
or  annual  compensation  shall  amount  to 
the  sum  of  $2,500,  shall  receive  com- 
pensation for  discharging  the  duties  of 
any  other  office."  Where  a  receiver  of 
moneys  from  sale  of  public  land,  whose 
salary  amounted  to  $2,500,  was  also  ap- 
pointed agent  for  the  sale  of  Indian  trust 
land  under  a  treaty,  it  was  held  that  he  was 
entitled  to  commissions  on  such  sales  made 
by  him,  although  they  increased  his  annual 
compensation  beyond  the  stipulated 
amount.  United  States  v.  Brindle.  110  U. 
S.  688,  28  L.  Ed.  286.  See,  also.  Converse 
V.  United  States,  21  How.  46,3,  16  L.  Ed. 
192. 

Where  the  registers  and  receivers,  as 
such,  are  charged  with  the  duty  of  attend- 
ing to  sales  of  Indian  land  within  their 
various  districts,  and  express  provision 
has  been  made  that  in  no  case  is  their 
compensation  to  exceed  the  natural  sum 
already  provided  by  law.  a  register  of  the 
United  States  land  ofifice  is  not  entitled  to 
any  additional  compensation  beyond  the 
maximum  compensation  per  annum  for 
services  in  connection  with  sales  of  such 
land.  Stewart  v.  United  States.  206  U.  S. 
185,  51  L.  Ed.  1017,  distinguishing  United 
States  V.  Brindle,  110  U.  S.  688,  28  L.  Ed. 
286. 

The    provisions    of    the    Osage    Indian 


treaty,  and  §§  2237-2241,  Revised  Statutes, 
do  not  authorize  the  payment  to  a  register 
of  the  United  States  land  ofifice  more  than 
the  $2,500  maximum  per  annum  for  serv- 
ices in  connection  with  the  sale  of  lands 
;>rovided  for  by  the  treaty.  Stewart  v. 
United  States,  206  U.  S.  185,  51  L.  Ed. 
1017. 

And  it  is  held  that  an  act  of  congress 
permitting  registers  and  receivers  to  bring 
suit  in  a  court  of  claims  for  commissions 
and  compensations  for  sales  of  such  land, 
simply  provides  for  presentation  of  the 
claims  and  for  a  decision  on  the  merits  and' 
is  not  an  admission  that  any  sum  is  due  or 
assumption  that  the  claims  are  meritorious. 
Stewart  v.  United  States,  206  U.  S.  1S5,  51 
L.   Ed.   1017. 

77.  Period  for  which  compensation  al- 
lowed.— United  States  v.  Delaney,  164  U. 
S.    282,    284,    41    L.    Ed.   435. 

Doing  that  which  it  is  necessary  to  do 
in  order  that  a  newly-created  land  office 
may  be  in  a  proper  and  fit  condition  at  the 
time  appointed  for  opening  it  for  the  trans- 
action of  public  business  is  a  part  of  the 
ofificial  duties  of  the  person  who  is  ap- 
pointed to  the  office.  United  States  v. 
Delaney,   164  U.  S.  282,  285.  41   L.   Ed.  435. 

78.  Locating  military  bounty  land  war- 
rants.— United  States  v.  Babbit,  1  Black 
55,  17  L.   Ed.  94. 

79.  United  States  7-.  Babbit,  1  Black  55. 
17  L.  Ed.  94;  United  States  v.  Babbitt,  95 
U.  S.  334,  24  L.  Ed.  480;  United  States  v. 
Brindle,    110  U.   S.   688,   689,  28   L.   Ed.  286. 

80.  Calculation  of  yearly  commission. — 
United  States  v.  Dickson,  15  Pet.  141,  10 
L.   Ed.   689. 
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(b)  Commissioner  of  General  Land  Office. — The  commissioner  of  the  gen- 
eral land  office  is  to  "perform,  under  the  direction  of  the  secretary  of  the  in- 
terior, all  executive  duties  appertaining  to  the  surveying  and  sale  of  the  public 
lands 'of  the  United  States,  or  in  any  wise  respecting  such  public  lands,  and  also 
such  as  relate  to  private  claims  of  land,  and  the  issuing  of  patents  for  all  grants 
of  land  under  the  authority  of  the  government;"  and  likewise,  "under  the  di- 
rection of  the  secretary  of  the  interior,  is  authorized  to  enforce  and  carry  into 
execution,  by  appropriate  regulations,"  every  part  of  the  provisions  of  Title  32 
of  the  Revised  Statutes,  relating  to  public  lands,  not  otherwise  specially  pro- 
vided for.     Rev.  Stat.,  §§  441,  453,  2478.8^ 

(c)  Secretary  of  Interior. — The  secretary  of  the  interior  is  the  guardian  of 
the  people  of  the  United  States  over  the  public  lands.  The  obligations  of  his 
oath  of  office  oblige  him  to  see  that  the  law  is  carried  out,  and  that  none  of  the 
public  domain  is  wasted  or  is  disposed  of  to  a  party  not  entitled  to  it.  He 
represents  the  government,  which  is  a  party  in  interest  in  every  case  involving 
the  surveying  and  disposal  of  the  public  lands. ^^  ^^h^  general  supervision  of  the 
affairs  of  the  land  department  is  now  vested  in  him,  and  unless  congress  clearly 
designates  some  other  officer  to  act,  it  will  be  assumed  that  he  is  the  officer  to 
represent  the  government.^^  When  proceedings  affecting  titles  to  lands  are  be- 
fore the  department,  the  power  of  supervision  may  be  exercised  by  him  whether 


SI.    Commissioner  of  general  land  office. 

— Warner  Valley  Stock  Co.  t'.  Smith,  165 
U  S  28,  41  L.  Ed.  621;  Orchard  v.  Alex- 
ander, 157  U.  S.  372,  39  L.  Ed.  737;  Knight 
V.  United  States  Land  Ass'n,  142  U.  S.  161, 
35   L.    Ed.   974. 

Superintendence  over  subordinates. — He 
exercises  a  general  superintendence  over 
the  subordinate  offices  of  his  department, 
Bell  V.  Hearne,  19  How.  252,  262,  15  L. 
Ed.  614;  Cragin  v.  Powell,  128  U.  S.  691, 
698,  32  L.  Ed.  566. 

The  commissioner  of  the  general  land 
office  exercises  a  supervision  over  the  ac- 
tion of  the  register  and  receiver  under  his 
general  powers  in  respect  to  private  land 
claims  and  the  issuing  of  patents.  Warren 
V.  Van  Brunt,  19  Wall.  646,  652,  22  L.  Ed. 
219;  Barnard  v.  Ashley,  18  How.  43,  44,  15 
L.   Ed.  285. 

"The  power  of  supervision  possessed  by 
the  commissioner  of  the  general  land  of- 
fice over  the  acts  of  the  register  and  re- 
<:eiver  of  the  local  land  offices  in  the  dis- 
position of  the  public  lands,  undoubtedly 
authorizes  him  to  correct  and  annul  en- 
tries of  land  allowed  by  them,  where  the 
lands  are  not  subject  to  entry,  or  the  par- 
ties do  not  possess  the  qualifications  re- 
quired, or  have  previously  entered  all  that 
the  law  permits."  Cornelius  v.  Kessel,  128 
U.    S.    456,    461,    32    L.    Ed.    482. 

In  the  case  of  Barnard  v.  Ashley,  18 
How.  43,  45,  15  L.  Ed.  285,  it  was  held  that 
the  commissioner  was  authorized  to  en- 
tertain appeals  from  the  decisions  of  the 
register  and  receiver  in  regard  to  pre- 
emption claims,  and  it  is  obvious  that  the 
direct  control  of  the  president  was  con- 
templated whenever  it  might  be  invoked. 
Johnson  v.  Towsley,  13  Wall.  72,  82,  20 
L.    Ed.    485. 

The  act  of  congress  passed  on  the  4th  of 
July,  1836  (5  Stats,  at  Large.  107),  pro- 
-vided  for  a  direct  supervision  by  the  com- 


missioner of  the  general  land  office  over 
registers  and  receivers  of  the  land  office, 
and  therefore  their  judgment  is  not  con- 
clusive in  a  case  where  additional  pro- 
ceedings were  had  before  them  in  1837. 
Barnard  v.  Ashley,  18  How.  43,  15  L.  Ed. 
285. 

Where  the  receiver  gave  a  receipt  in  the 
name  of  John  Bell,  and  the  register  made 
two  certificates  of  purchase,  one  in  the 
name  of  John  Bell  and  the  other  in  the 
name  of  James  Bell,  the  circumstances  of 
the  case  show  that  the  latter  was  an  er- 
ror which  was  properly  corrected  by  the 
commissioner  of  the  general  land  office  in 
the  exercise  of  his  supervisory  authority; 
and  he  had  a  right  to  do  this,  although  a 
patent  had  been  issued  to  James  Bell-, 
which  had  been  reclaimed  from  the  reg- 
ister's office,  and  returned  to  the  general 
land  office  to  be  canceled.  Bell  v.  Hearne, 
19    How.    252,    15    L.    Ed.    614. 

Arbitrary  exercise  of  power. — But  the 
power  of  supervision  and  correction  is 
not  an  unlimited  or  an  arbitrary  power. 
It  can  be  exerted  only  when  the  entry  was 
made  upon  false  testimony,  or  without  au- 
thority of  law.  It  cannot  be  exercised  so 
as  to  deprive  any  person  of  land  lawfully 
entered  and  paid  for.  Cornelius  v.  Kessel, 
128  U.   S.  456,  461.  32   L.   Ed.   482. 

82.  Secretary  of  interior. — Riverside  Oil 
Co.  V.  Hitchcock,  190  U.  8.  316,  324,  47  L. 
Ed.  1074;  Knight  v.  United  States  Land 
Ass'n,  142  U.  8.   161.  35   L.   Ed.   974. 

83.  General  supervision  of  affairs. — 
Johanson  v.  Washington,  190  U.  S.  179, 
1S5  47  L  Ed.  1008;  Catholic  Bishop  v. 
Gibbon,  158  U.  S.  155.  39  L.  Ed.  931; 
Warner  Valley  Stock  Co.  v.  Smith,  165 
U.  8.  28,  41  L.  Ed.  621.  See,  also,  Hast- 
ings, etc.,  R.  Co.  V.  Whitney,  132  U.  8. 
357.  33  L.  Ed.   363. 

"In  the  language  of  this  court  in  the 
late  case  of  Williams  v.  United  States,  138 
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these  proceedings  are  called  to  his  attention  by  formal  notice  or  appeal.  It  is 
sufficient  that  they  are  brought  to  his  notice.^"*  There  is  nowhere  any  express 
power  given  to  the  secretary  of  the  interior  to  hear  and  determine  appeals  from 
the  commissioner  of  pensions;  and  yet  the  power  is  exercised  daily  without 
question.*'^ 

(d)  Surveyors. — It  was  held,  that  the  surveyors  of  public  lands  were  dis- 
bursing officers,  under  the  provisions  of  the  act  of  congress.^*^  In  March  1832 
therefore,  the  surveyor  of  public  lands  south  of  Tennessee  had  no  power  to 
approve  a  survey.^*^^ 


U.  S.  514,  524,  34  L.  Ed.  1026:  'It  is  ob- 
vious, it  is  common  knowledge,  that  in 
the  administration  of  such  large  and 
varied  interests  as  are  intrusted  to  the 
land  department,  matters  not  foreseen, 
equities  not  anticipated,  and  which  are, 
.therefore,  not  provided  for  by  express 
statute,  may  sometimes  arise,  and,  there- 
fore, that  the  secretary  of  the  interior  is 
given  that  superintending  and  supervising 
power  which  will  enable  him,  in  the  face 
of  these  unexpected  contingencies,  to  do 
justice.'  See,  also,  Lee  v.  Johnson,  116 
U.  S.  48,  29  L.  Ed.  570."  Knight  v.  United 
States  Land  Ass'n,  142  U.  S.  161,  181,  35 
L.   Ed.   974. 

"It  was  declared  by  Mr.  Justice  Lamar, 
speaking  for  the  court,  that  the  secretary 
was  clothed  with  plenary  authority  as  the 
supervising  agent  of  the  government  to 
do  justice  to  all  claimants,  and  to  pre- 
serve the  rights  of  the  people  of  the 
United  States,  and  that  he  could  exercise 
such  supervision  by  direct  orders  or  by 
review  on  appeal,  and,  in  the  absence  of 
statutory  direction,  prescribe  the  mode  in 
which  it  could  be  exercised  by  such  rules 
and  regulations  as  he  might  adopt."  Mc- 
Daid  V.  Oklahoma,  150  U.  S.  209,  216,  37 
L.   Ed.   1055. 

The  phrase,  "under  the  direction  of  the 
secretary  of  the  interior,"  as  used  in  §§ 
441,  453,  and  2478  of  the  Revised  Statutes, 
is  not  meaningless,  but  was  intended  as  an 
expression  in  general  terms  of  the  power 
of  the  secretary  to  supervise  and  control 
the  extensive  operations  of  the  land  de- 
partment of  which  he  is  the  head.  Orch- 
ard V.  Alexander,  157  U.  S.  372,  381,  39 
L.  Ed.  737;  Knight  v.  United  States  Land 
Ass'n,  142  U.  S.  161,  177,  35  L.  Ed.  974; 
Warner  Valley  Stock  Co.  v.  Smith,  165 
U.  S.  28,  41   L.  :^d.  621. 

In  the  important  matters  relating  to  the 
sale  and  disposition  of  the  public  domain, 
the  surveying  of  private  land  claims,  and 
the  issuing  of  patents  thereon,  and  the 
administration  of  the  trusts  devolving 
upon  the  government,  by  reason  of  the 
laws  of  congress  or  under  treaty  stipula- 
tions, respecting  the  public  domain,  the 
secretary  of  the  interior  is  the  supervising 
agent  of  the  government  to  do  justice  to 
all  claimants  and  preserve  the  rights  of 
the  people  of  the  United  States.  Knight 
V.  United  States  Land  Ass'n,  142  U.  S.  161, 
177,  35  L.  Ed.  974;  Stoneroad  v.  Stone- 
road,  158  U.  S.  240,  249,  39  L.  Ed.  966; 
Orchard  v.  .Mcxander,  157  U.  S.  372,  39  L. 


Ed.  737;  Warner  Valley  Stock  Co.  v. 
Smith,  165  U.  S.  28,  41  L.  Ed.  621;  Catholic 
Bishop  V.  Gibbon,  158  U.  S.  155,  167,  39 
L.  Ed.  931.  See,  also,  Barden  v.  Northern 
Pac.   R.   Co.,   154  U.   S.  288,  38   L.   Ed.  992. 

84.  Supervision  of  proceeding  not  de- 
pendent on  notice  or  formal  appeal. — 
Knight  V.  United  States  Land  Ass'n,  142 
U.    S.    161,    178,    35    L.    Ed.    974. 

85.  No  express  power  to  hear  appeals. 
— Knight  V.  United  States  Land  Ass'n,  142 
U.  S.  161,  182,  35  L.  Ed.  974..  Such  power 
was  expressly  asserted  in  United  States 
V.  Black,  128  U.  S.  40,  32  L.  Ed.  354,  and 
impliedly  recognized  in  Miller  v.  Raum, 
135  U.  S.  200,  34  L.  Ed.  105. 

86.  Surveyors — Disbursing  officers, — 
Farrar  v.  United  States,  5  Pet.  373,  8  L. 
Ed.   159. 

Bond. — The  statute  expressly  requires 
that  the  surveyors  of  the  public  lands 
shall  give  bond  for  the  faithful  disburse- 
ment of  public  money.  Farrar  v.  United 
States,  5  Pet.  373,  8  L.   Ed.  159. 

The  omission  from  a  surveyor's  bond  of 
the  words  which  relate  to  "disbursement" 
and  merely  using  the  words  "that  he  shall 
faithfully  discharge  the  duties  of  his  of- 
fice," cannot  invalidate  the  bond,  so  far 
as  the  other  operates  to  bind  the  party, 
where  such  conditions  are  merely  cumula- 
tive. Farrar  v.  United  States,  5  Pet.  373, 
8  L.  Ed.  159. 

As  against  the  sureties  in  an  ofHcial 
bond,  a  judgment  cannot  be  rendered  be- 
yond the  penalty,  to  be  discharged  on  pay- 
ment of  what  is  due,  which,  of  course,  can 
only  be,  where  it  is  less  than  the  penalty. 
Farrar  v.  United  States,  5  Pet.  373,  8  L. 
Ed.   159. 

Unless  the  bond  is  made  retrospective 
the  sureties  therein  cannot  be  held  liable 
for  past  derelictions,  and  evidence  prov- 
ing that  the  offenses  was  consummated 
prior  to  the  date  of  bond  should  be  ad- 
mitted. Farrar  v.  United  States,  5  Pfet 
373,   8    L.    Ed.    159. 

Such  a  case  is  not  one  to  which  the  act 
applies,  which  requires  the  submission  of 
accounts  to  the  treasury,  before  discounts 
can  be  given  in  evidence;  since  this  de- 
fense goes  not  to  discharge  a  liability  in- 
curred, but  to  negative  its  ever  existing. 
Farrar  v.  United  States,  5  Pet.  373,  8  L 
Ed.   159. 

86a.  Jourdan  v.  Barrett,  4  How.  168,  11 
L.   Ed.  924. 
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(e)  Timber  Agents. — While  there  is  no  act  of  congress  expressly  authorizing 
the  appointment  of  timber  agents  by  the  commissioner  of  the  land  office,  or  by 
the  registers  and  receivers  of  the  local  land  offices,  the  appropriation  of  money 
in  several  acts  of  congress  to  pay  them,  is  a  recognition  of  the  validity  of  their 
appointment.^' 

(f)  Hatvaiian  Land  Commission. — The  Hawaiian  land  commission  was  estab- 
lished to  determine  the  title  to  lands  as  against  the  Hawaiian  government.^^ 

c.  Land  Department  Subject  to  Will  of  Congress. — The  action  of  the  land 
department  cannot  override  the  expressed  will  of  congress,  or  convey  away 
public  lands  in  disregard  or  defiance  thereof. ^^ 

(1.  Jiirisdiction  of  Land  Depart)uent — (1)  I)i  General. — The  land  depart- 
ment was  created  to  supervise  all  the  various  steps  required  for  the  acquisition 
of  the  title  of  the  government.^" 

Rules  and  Regulations. — The  land  department  has  power  to  prescribe- 
such  rules  and  regulations,  as  it  may  see  fit,  for  the  disposition  of  the  public 
domain,  and  for  the  administration  of  the  law  in  regard  thereto.''^  The  commis- 
sioner of  the  general  land  office  need  not  observe  the  regulations  of  the  land 
department,  for  any  satisfactory  reason,  where  no  private  rights  will  thereby  be 
injured,''^  and  so  may  the  secretary  suspend  or  disregard  the  rules  of  proce- 
dure laid  doVvn  by  the  department. ^-^ 

(2)  Receiving  and  Passing  on  Proofs  ai[d  Settling  Conflicting  Clahns. — The 
officers  of  the  land  department  are  specially  designated  by  law  to  receive,  con- 
sider, and  pass  upon  proofs  presented  with  respect  to  settlements  upon  the  public 
lands,  with  a  view  to  secure  rights  of  pre-emption,'^-*  and,  in  case  of  conflicting 


87.  Timber  agents. — Wells  v.  Nickles, 
104  U.   S.   444.  2G   L.    Ed.   825. 

88.  Hawaiian  land  commission. — Carter 
r.  Hawaii.  :.'0()  U.  S.  :255,  50  L.  Ed.  470. 

89.  Land  department  subject  to  will  of 
congress. —  Bvirfennino;  f.  Chicago,  etc.,  R. 
Co.,  163  U.  S.  321,  323,  41  L.  Ed.  175; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  646, 
26  L.  Ed.  875;  Wright  v.  Roseberry,  121  U. 
S.  488,  519,  30  L.  Ed.  1039;  Doolan  v.  Carr, 
125  U.  S.  618,  31  L.  Ed.  844;  Davis  v. 
Weibbold,  139  U.  S.  507,  529,  35  L.  Ed. 
238;  Knight  v.  United  States  Land  Ass'n, 
142  U.  S.  161,  35  L.  Ed.  974;  Deweese  v. 
Reinhard,  165  U.  S.  386,  41  L.  Ed.  757; 
Morton  v.  Nebraska,  21  Wall.  600,  22  L. 
Ed.   639. 

When  by  act  of  congress  a  tract  of  land 
has  been  reserved  from  homestead  and 
pre-emption,  or  dedicated  to  any  special 
purpose,  proceedings  in  the  land  depart- 
ment in  defiance  of  such  reservation  of 
dedication,  although  culminating  in  a  pat- 
ent, transfer  no  title,  and  may  be  chal- 
lenged in  an  action  at  law.  Johnson  v. 
Drew,  171  U.  S.  93,  100,  43  L.  Ed.  88;  Bur- 
fenning  v.  Chicago,  etc.,  R.  Co.,  103  U.  S. 
321,  323,  41    L.   Ed.   175. 

"While  the  lands  were  within  the  juris- 
diction of  the  land  department  for  some 
purposes,  they  were  not  for  all.  The 
mode  of  their  disposal  was  limited,  and 
the  land  department  had  no  authority  to 
ignore  that  limited  mode  and  dispose  of 
them  in  any  other  way.  This  general  doc- 
trine as  to  the  limitation  of  the  powers  of 
the  land  department  has  been  affirmed  by 
this  court  in  many  cases  and  under  dif- 
ferent circumstances.  Wilcox  v.  Mc- 
Connel,  13  Pet.  498,  10  L.  Ed.  264;  United 


States  V.  Stone,  2  Wall.  525,  17  L.  Ed.  765." 
Clark  V.  Herington,  186  U.  S.  206,  210,  46 
L.    Ed.    1128. 

90.  Jurisdiction  of  land  department — In 
general.— Quinby  v.  Conlan,  104  U.  S.  420, 
425.  26  L.  Ed.  800;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.,  190  U.  S.  301. 
314,  47  L.  Ed.  1064;  Brown  v.  Hitchcock, 
173  U.  S.  473,  43  L.  Ed.  772;  Michigan 
Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589,  42 
L.  Ed.  591;  Kirwan  r.  Murphy.  189  U.  S- 
35,   53,   47    L.    Ed.    698. 

The  administration  of  the  public  lands 
is  vested  in  the  land  department,  and  its 
power  in  that  regard  cannot  be  divested 
by  the  fraudulent  action  of  a  subordinate 
officer,  outside  of  his  authority,  and  in 
violation  of  the  statute.  Whiteside  v. 
United  States.  93  U.  S.  247,  23  L.  Ed.  882; 
Aloft'at  T'.  United  States,  112  U.  S.  24,  28 
L.  Ed.  023;  Hume  z:  United  States,  132  U. 
S.  406,  414,  33  L.  Ed.  393;  Kirwan  v.  Mur- 
phy,   189    U.    S.    35.    54,    47    L.    Ed.    698. 

91.  Rules  and  regulations. — Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
190  U.  S.  301.  47  L.  Ed.  1064;  Lytle  v. 
Arkansas,  9   How.  314,  13   L.   Ed.   153. 

Judicial  notice. — See  the  title  JUDI- 
CIAL NOTICE,  vol.  7,  p.  689.  And  see 
Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil   Co.,  190  U.   S.  301,  47  L.  Ed.  1064. 

92.  Observance  of  rules  by  commis- 
sioner.— Lytle  t'.  Arkansas,  9  How.  314. 
13    L.    Kd.    I.V.. 

93.  Suspension  or  disregard  of  rules  by 
secretary. —  Knight  -■.  United  States  Land 
Ass'n.    142   U.    S.    101.   35    L.    Ed.   974. 

94.  Receiving  and  passing  on  proofs  and 
settling  conflicting  claims. — Shepley  v. 
Cowan,  91  U.  S.  330,  23  L.  Ed.  424;  Moore 
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claims  to  the  same  tract,  to  hear  the  contesting  parties. ^^  In  a  contest  between 
claimants  to  public  lands,  questions  of  fact  are,  in  the  first  instance,  presented 
to  the  local  land  officers.^*'  And  the  decisions  of  the  local  land  officers  are  sub- 
ject to  review  by  the  superior  officers  of  the  department. ''"  Necessarily,  there- 
fore, it  must  consider  ajid  pass  upon  the  cjualifications  of  the  applicant,  the  acts  he 
has  performed  to  secure  the  title,  the  nature  of  the  land,  and  whether  it  is  of  the 
class  which  is  open  to  sale.^^  Local  land  officers  were  not  given  any  power  by 
act  of  1883  to  decide  upon  the  sufficiency  of  the  application  in  such  cases ;  that 
act  simply  imposed  upon  them  the  duty  of  furnishing  plats  of  townships  show- 
ing what  lands  were  vacant  and  what  lands  were  taken. '^^ 

(3)  Making  and  Correcting  Surve\s. — See  ante,  "Survey  of  Public  Lands," 
II,  B,  3,  c. 

(4)  Determination  of  Character  and  Nature  of  Lands. — The  land  depart- 
ment must  necessarily  consider  and  determine  what  are  public  lands,  what  lands 
have  been  surveyed,  what  are  to  be  surveyed,  what  have  been  disposed  of,  what 
remain  to  be  disposed  of,  and  what  are  reserved.^ 


V.  Robbins,  96  U.  S.  530,  24  L.  Ed.  848; 
Craig  V.  Leitensdorfer,  123  U.  S.  189,  210, 
31  L.  Ed.  114;  Quinby  v.  Conlan,  104  U. 
S.  420,  26  L.  Ed.  800;  Steel  v.  Smelting  Co., 
106  U.  S.  447,  450,  27  L.  Ed.  226;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
190  U.  S.  301,  314,  47  h.  Ed.  1064. 

95.  Conflicting  claims. — Quinby  v.  Con- 
Ian,  104  U.  S.  420,  26  L.  Ed.  800;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
190  U.  S  301,  47  L.  Ed.  1064;  Brown  v. 
Hitchcock,  173  U.  S.  473,  43  L.  Ed.  772; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.    589,   42    E.    Ed.    591. 

96.  Questions  of  fact. — Moore  v.  Rob- 
bins,    96   U.    S.    530,   24   L.    Ed.    848. 

97.  Review  by  superior  officers. — Orch- 
ard V.  Alexander,  157  U.  S.  372,  39  L.  Ed. 
737;  Moore  v.  Robbins,  96  U.  S.  530,  24 
L.  Ed.  848.  See  post,  "Before  Patent  Is- 
sued,"  II,   B,   4,  h,    (1),    (a). 

98.  Questions  for  consideration. — Steel 
V.  Smelting  Co.,  106  U.  S.  447,  450,  27  L. 
Ed.   226. 

Under  act  of  1897. — The  land  department 
has  full  jurisdiction  over  matters  involv- 
ing the  right  of  parties  to  a  patent  for 
lands  selected  under  the  act  of  1897  in  Heu 
of  lands  relinquished  in  a  forest  reserva- 
tion. Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  190  U.  S.  301,  47  L.  Ed. 
1064. 

99.  Under  act  of  1883. — Cosmos  Explo- 
ration Co.  V.  Gray  Eagle  Oil  Co.,  190  U. 
S.   301,  47   L.   Ed.   1064. 

"It  is  also  for  the  land  department  to 
determine  whether,  if  the  land  were  not 
known  to  be  mineral  land  at  the  time  of 
the  selection,  the  fact  that  mineral  in  pay- 
ing quantities  has  been  found  since  that 
time,  will  vitiate  that  selection.  In  Kern 
Oil  Co.  V.  Clarke,  30  L.  D.  550,  .567,  re- 
ferring to  the  necessity  of  the  filing  of  a 
nonoccupancy  affidavit,  it  was  said:  'That 
a  nonmineral  affidavit  should  accompany 
the  selection  is  not  seriously  questioned 
by  appellant.  It  is  just  as  essential  that 
it  should  be  accompanied  by  a  vacancy 
or  nonoccupancy  affidavit.  Appellant's 
contention  that  the  word  "vacant,"  as  used 


m  the  statute,  means  public  lands  which 
are  not  shown  by  the  records  of  the  local 
office  or  general  land  office  to  be  claimed, 
appropriated,  or  reserved,  cannot  be  ac- 
cepted. Portions  of  the  public  lands  may 
be  occupied,  and  for  that  reason  be  not 
subject  to  selection,  and  yet  there  be  no 
mention  of  their  occupancy  in  the  rec- 
ords of  the  land  department.'  "  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
190   U.   S.   301,  314,  47   L.    Ed.   1064. 

A  person  cannot  claim  z^  equitable 
ownership  in  land  selected,  upon  the 
grounds  that  he  has  relinquished  a  title 
in  fee  in  a  forest  reservation,  and  has 
selected  in  lieu  thereof  vacant  land  open 
to  settlement,  and  that  the  local  land  of- 
ficers duly  accepted,  received  and  filed  the 
deed  of  the  land  relinquished,  and  affi- 
davit that  the  land  selected  was  nonmfn- 
eral,  and  that  the  officers  dn\y  entered 
such  selection  upon  the  official  records  of 
the  land  office  and  then  and  there  certi- 
fied that  the  land  selected  was  free  from 
conflict,  as  such  action  could  not  amount 
to  a  decision  upon  the  application  of  the 
selection,  in  view  of  the  fact  that  the  of- 
ficers were  not  vested  with  the  right  to 
decide  upon  the  question  of  compliance, 
and  the  further  fact  that  the  land  depart- 
ment had  adopted  a  rule  which  provided 
for  the  forwarding  of  all  applications  for 
change  of  entry  or  settlement  to  the  com- 
missioners of  the  general  land  office  for 
his  consideration  together  with  a  report 
as  to  the  status  of  the  tract  applied  for. 
Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  190  U.  S.  301,  309,  311,  313.  47  L. 
Ed.   1064. 

1.  Determination  of  character  and  na- 
ture of  lands. — Kirwan  v.  Murphv,  189  U. 
S.    :'..">,    53,   47    L.    Ed.    698. 

It  is  the  duty  of  the  land  department, 
of  which  the  secretary  of  the  interior  is 
the  head,  to  determine  whether  land  pat- 
ented to  a  settler  is  of  the  class  subject 
to  settlement  under  the  pre-emption  laws, 
and  his  judgment  as  to  this  fact  is  not 
open  to  contestation,  in  an  action  at  law, 
by   a    mere    intruder    without    title.      Ehr- 
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(5)  Adininistration  of  Grants  of  Public  Lands. — It  may  be  laid  down  as  a 
general  rule  that,  in  the  absence  of  some  specific  provision  to  the  contrary  in 
respect  to  any  particular  grant  of  public  land,  its  administration  falls  wholly 
and  absolutely  within  the  jurisdiction  of  the  commissioner  of  the  general  land 
office,  under  the  supervision  of  the  secretary  of  the  intepior.  It  is  not  necessary 
that  with  each  grant  there  shall  go  a  direction  that  its  administration  shall  be 
under  the  authority  of  the  land  department.  It  falls  there  unless  there  is  ex- 
press direction  to  the  contrary. ^ 

e.  When  Jurisdiction  Ceases. — Generally  speaking,  while  the  legal  title  re- 
mains in  the  United  States,  the  grant  is  in  process  of  administration  and  the 
land  is  subject  to  the  jurisdiction  of  the  land  department  of  the  government.* 
From  the  very  nature  of  the  functions  performed  by  these  officers,  and  from 
the  fact  that  a  transfer  of  the  title  from  the  United  States  to  another  owner 
follows  their  favorable  action,  it  must  result  that  at  some  stage  or  other  of  the 
proceedings  their  authority  in  the  matter  ceases."*  It  is  equally  clear  that  this 
period  is,  at  the  latest,  precisely  when  the  last  act  in  the  series  essential  to  the 
transfer  of  title  has  been  performed.  Whenever  this  takes  place,  the  land  has 
ceased  to  be  the  land  of  the  government ;  or,  to  speak  in  technical  language, 
the  legal  title  has  passed  from  the  government,  and  the  power  of  these  officers 
to  deal  with  it  has  also  passed  away.^  Hence,  after  the  patent  has  once  been 
issued,  the  original  contest  is  no  longer  within  the  jurisdiction  of  the  land  de- 
partment.*^ It  is  true  a  patent  is  not  always  necessary  for  the  transfer  of  the 
legal  title.  Sometimes  an  act  of  congress  will  pass  the  fee.'''  Sometimes  a 
certification  of  a   list   of  lands  to  the  grantee  is   declared  to  be  operative  to 


hardt  v.  H#)gaboom,  115  U.  S.  67,  29  L. 
Ed.  34G;  French  v.  Fyan,  93  U.  S.  169,  23 
L.  Ed.  812. 

2.  Administration  of  grants  of  public 
lands. — Catholic  Bishop  v.  Gibbon,  158  U. 
S.  155,  167,  39  L.  Ed.  931.  See  ante,  "Ad- 
ministration of  Swamp  Land  Grant,"  II, 
B,  3,   i,    (3;. 

3.  When  jurisdiction  ceases. — Michigan 
Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589,  42 
L.  Ed.  591;  United  States  v.  Schurz,  102 
U.  S.  378,  26  L.  Ed.  167;  Brown  v.  Hitch- 
cock, 173  U.  S.  473,  43  L.  Ed.  772;  New 
Orleans  v.  Paine,  147  U.  S.  261,  37  L.  Ed. 
162;  United  States  v.  Thomas,  151  U.  S. 
577,  38  L.  Ed.  276;  Humbird  v.  Avery,  195 
U  S.  480,  49  L.  Ed.  286;  Oregon  v.  Hitch- 
cock, 202  U.  S.  60,  70,  50  L.  Ed.  935; 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  190  U.  S.  301,  315,  47  L.  Ed.  1064; 
Love  V.  Flahive,  205  U.  S.  195,  199,  51  L. 
Ed.   768. 

4.  United  States  v.  Schurz,  102  U.  S. 
378,   26   L.    Ed.    167. 

5.  Ceases  upon  passing  of  legal  title. — 
United  States  v.  Schurz,  102  U.  S.  378,  26 
L.  Ed.  167:  Iron  Silver  Min.  Co.  v.  Camp- 
bell, 135  U.  S.  286,  301,  34  L.  Ed.  155; 
Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  190  U.  S.  301,  47  L.  Ed.  1064; 
Levey  v.  Stockslager,  129  U.  S.  470,  32  L. 
Ed.  785;  United  States  v.  Stone,  2  Wall. 
525,  17  L.  Ed.  765;  Bicknell  v.  Comstock, 
113  U.  S.  149,  151,  28  L.  Ed.  962;  Wil- 
liams V.  United  States,  138  U.  S.  514,  34 
I,.  Ed.  1026;  Hardin  v.  Jordan,  140  U.  S. 
371,  401,  35  L.  Ed.  428;  Moore  v.  Robbins, 
96  U.  S.  530,  24  L.  Ed.  848;  Rogers  Loco- 


motive Machine  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  559,  574,  41  L.  Ed. 
552;  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.  S.  589,  592,  42  L.  Ed.  591;  Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S. 
165,  37  L.  Ed.  123;  Beley  v.  Naphtaly,  16» 
U.  S.  353,  364,  42  L.  Ed.  775. 

6.  In  re  Emblen,  161  U.  S.  52,  56,  40 
L.  Ed.  613;  Knight  v.  United  States  Land 
Ass'n,  142  U.  S.  161,  35  L.  Ed.  974; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  593,  42  L-  Ed.  591;  Love  v.  Fla- 
hive, 205  U.  S.  195,  199,  51  L.  Ed.  768; 
United  States  v.  Schurz,  102  U.  S.  378,  26 
L.  Ed.  167;  Bicknell  v.  Comstock,  113  U. 
S.  149,  151,  28  L.   Ed.  962. 

"Reference  is  made  to  Moore  v.  Rob- 
bins,  96  U.  S.  530,  24  L.  Ed.  848,  and  like 
cases,  to  the  point  that  when  a  patent 
has  been  awarded,  issued,  delivered,  and 
accepted,  all  right  to  control  the  title  or 
to  decide  on  the  right  to  the  title  has 
passed  from  the  executive  department  of 
the  government.  But  those  cases  refer  to 
the  legal  title  directly  and  finally  con- 
ferred." McDaid  v.  Oklahoma,  150  U.  S. 
209,  217,  37  L.  Ed.  1055. 

7.  Title  passing  by  act  of  congress. — 
IMichigan  Land,  etc..  Co.  v.  Rust,  168  U. 
S.  589,  42  L.  Ed.  591;  Strother  v.  Lucas, 
12  Pet.  410.  454,  9  L.  Ed.  1137;  Grignon 
V.  Astor,  2  How.  319,  11  L.  Ed.  283;  Chou- 
teau V.  Eckhart,  2  How.  344,  372,  11  L.  Ed. 
293:  Glasgow  v.  Hortiz,  1  Black  595,  17 
L.  Ed.  lib;  Langdeau  v.  Hanes,  21  Wall. 
521,  22  L.  Ed.  606;  Ryan  v.  Carter,  93  U. 
S.  78,  23  L.  Ed.  807.  See  ante,  "Direct 
Legislative  Grant,"  H,  B,  3,  e. 
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transfer  such  title,^  but  whenever  the  granting  act  specifically  provides  for  the 
issue  of  a  patent,  then  the  rule  is  that  the  legal  title  remains  in  the  government 
until  the  issue  of  the  patent ;»  and  while  so  remaining  the  grant  is  in  process 
of  administration,  and  the  jurisdiction  of  the  land  department  is  not  lost.i<> 
The  fact  that  the  evidence  of  transfer  of  title  remains  in  the  possession  of  the 
land  officers  cannot  restore  the  title  to  the  United  States  or  defeat  that  of  the 
grantee,  any  more  than  the  burning  up  of  a  man's  title  deeds  destroys  his  title.^^ 

f.  Proceeding  before  Land  Department. — The  proceedings  before  the  land 
department  for  securing  title  to  government  lands  are  usually  ex  parte. ^2  j^ 
contested  matters  before  the  land  department,  the  decision  should  be  confined 
to  the  questions  raised  by  the  allegations  of  the  respective  parties  ;i2  but  this 
rule  has  its  exceptions.^** 

g.  Suspension  of  Entries,  etc. — The  commissioner,  by  virtue  of  his  supervisory 
power  over  the  local  land  officer,  in  the  disposition  of  public  lands,  can  suspend 
entries. ^^ 

h.  Reviezi/,  Cancellation  and  Correction  in  Land  Department — (I) In  General 
—  (a)  Before  Patent  Issued — aa.  In  General. — Until  the  consummation  of  the 
title  by  grant  or  patent,  the  person  has  only  an  equitable  title  which  he  holds 
subject  to  examination, 1^  and  the  land  department,  by  virtue  of  its  authority 
to  supervise  the  action  of  local  land  officers,  can  cancel  entries,  and  annul 
certificates  of  purchase,  at  any  time  previous  to  the  issuance  of  the  patent.^'^ 
A  person  cannot  be  dispossessed  of  his  equitable  rights  without  due  process 
of  law,  but  this  does  not  require  that  the  hearing  must  be  in  the  courts,  or 
forbid   an  inquiry  and  determination  in  the  land  department. ^^     The  power  to 


8.  Certificate  of  list  of  lands. — Michigan 
Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589,  43 
L.  Ed.  591;  Frasher  v.  O'Connor,  115  U. 
S.    103,   39   L.    Ed.    311;    Rev.    Stat.,    §   3449. 

9.  Granting  act  calling  for  patent. — 
Michigan  Land,  etc  ,  Co.  v.  Rust,  168  U. 
S."  589,  43  L.  Ed.  591;  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  450,  10  L.  Ed.  335.  See 
ante,  "Direct  Legislative  Grant,"  U,  B, 
3,  e. 

10.  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  593,  43  L.  Ed.  591. 

11.  Evidence  remaining  with  land  offi- 
cers,—United  States  V.  Schurz,  103  U.  S. 
378,  403,  36  L.   Ed.    167. 

12.  Proceedings  before  land  department. 
— There  is  no  general  provision  of  law 
which  requires  a  party  who  can  make  the 
necessary  proofs,  which  on  their  face  en- 
title him  to  purchase  land  from  the  gov- 
ernment, to  call  any  individual  as  a  con- 
testant, or  to  notify  other  parties  inter- 
ested in  the  matter  that  he  is  about  to 
proceed.  Iron  Silver  Min.  Co.  v.  Camp- 
bell,   135   U.    S.   386,   393,   34   L.    Ed.    155. 

13.  Questions  to  be  decided. — Lee  v. 
Johnson.    11  f5   U.    S.   48,   53,   29   L.    Ed.    570. 

14.  Exceptions  to  rule. — If  in  any  case 
it  appears  from  the  evidence  that  the  claim 
of  the  complaining  or  moving  party  is 
against  public  policy  or  the  law,  so  that 
in  no  event  could  he  recover  a  final  judg- 
ment or  decision,  whatever  be  the  nature 
or  extent  of  the  testimony  upon  the  point 
at  issue,  the  tribunal  should  not  hesitate 
to  dismiss  the  suit  or  the  proceeding.  Lee 
V.  Johnson,  116  U.  S.  48,  53,  39  L.  Ed. 
570. 

15.  Suspension  of  entries,  etc. — Corne- 
lin.s    7j.    Kessel.    128    U.    S.    456.    33    L.    Ed. 


483.  In  this  case  it  is  said  that  such  power 
is  necessary  to  the  due  administration  of 
the  land  department. 

16.  Title  before  patent  issued.— Miller 
V.  Kerr,  7  Wheat.  1,  6,  5  L-  Ed.  381; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  593,  42  L.  Ed.  591;  Parsons  v. 
Venzke,  164  U.  S.  89,  91,  41  L.  Ed.  360; 
Cornelius  v.  Kessel,  128  U.  S.  456,  461,  3:^ 
L.  Ed.  482;  Love  v.  Flahive,  205  U.  S.  195, 
199,  51  L.  Ed.  768. 

This  jurisdiction  of  the  department  has 
been  maintained  in  cases  of  pre-emption 
where  the  entire  purchase  money  has  been 
paid  and  a  receiver's  final  certificate  is- 
sued. Orchard  v.  Alexander,  157  U  S 
372,  39  L.  Ed.  737;  Parsons  v.  Venzke,  164 
U.  S.  89,  41  L.  Ed.  360;  Michigan  Land, 
etc.,  Co.  V.  Rust,  168  U.  S.  589,  593,  42  L 
Ed.    591. 

17.  Cancellation  or  annulment  of  title. 

United  States  v.  Detroit,  etc.,  Lumber  Co 
200  U.  S.  321,  50  L.  Ed.  499;  Ilawley  v 
Diller,  178  U.  S.  476,  44  L.  Ed.  1157;  Guar- 
anty Sav.  Bank  z'.  Bladow,  176  U.  S.  448, 
44  L.  Ed.  540;  Knight  v.  United  States 
Land  Ass'n,  142  U.  S.  161,  35  L.  Ed.  974; 
Cornelius  v.  Kessel,  128  U.  S.  456,  32  l' 
Ed.  482;  Lee  v.  Johnson,  116  U.  S.'  48,  29 
L.  Ed.  570;  Harkness  r.  Undcrhill,  1  Black 
316.  17  L.  Ed.  208;  Barden  v.  Northern 
I'ac.  R.  Co.,  154  U.  S.  288,  38  L.  Ed.  992; 
Williams  v.  United  States.  138  U.  S  514' 
34  L.  Ed.  1026;  Buena  Vista  County  v. 
Iowa  Falls,  etc.,  R.  Co.,  112  U.  S.  165  2S 
L.  Ed.  fiSO;  Snyder  v.  Sickles.  98  U.  S.  203, 
25  L.  Ed.  97;  Magwire  7a  Tyler,  1  Black 
195,  17  L.  Ed.  137;  Barnard  v.  Ashley.  18 
How.   43.   15    L.    Ed.   3S5. 

18.  Due  process.— Orchard  v.  Alexander. 
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review  and  cancel  is  not  arbitrary  or  unlimited,''^  nor  does  it  prevent  judicial 
inquiry  in  regard  to  its  exercises,  in  some  appropriate   form.-'^ 

bb.  B\  Acting  Officer. — Until  the  matter  is  closed  by  final  act,  the  proceed- 
ings of  an  officer  of  a  department  are  as  much  open  to  review  or  reversal  by 
himself,  or  his  successor,  as  are  the  interlocutory  decrees  of  a  court  open  to 
review  upon  the  final  hearing.^i 

cc.  Supervision  of  Local  Land  Officers. — It  is  unquestionable  that  the  power 
of  reviewing  and  setting  aside  the  action  of  the  local  land  officers  does  exist 
in  the  general  land  department. 2'-  A  fraudulent  entry  of  public  land  allowed 
by  a  register  and  receiver,  upon  false  proofs  of  settlement,  occupancy  and 
housekeeping,  may  be  set  aside  and  vacated  by  the  commissioner  of  the  general 
land  office.--^ 

dd.  Siipenn-sory  Pozcer  of  Secretary  of  Interior — (aa)  In  General. — The  sec- 
retary of  the  interior  has  the  power  of  supervision  and  appeal  in  all  matters 
relating  to  the  general  land  office,  and  that  power  is  co-extensive  with  the  au- 
thority  of   the   commissioner   to   adjudge. 2*      The   commissioner   of   the   general 


157  U.  S.  372,  383,  39  L.  Ed.  737;  Parsons 
V.  Venzke.  164  U.  S.  89,  91,  41  L.  Ed. 
360.  See  the  title  DUE  PROCESS  OF 
LAW,    vol.    5,    p.    499. 

19.  Power  not  arbitrary. — Guaranty  Sav. 
Bank  v.  Bladow,  176  U.  S.  448,  44  L.  Ed. 
540;  Orchard  v.  Alexander,  157  U.  S.  372, 
39  L.  Ed.  737;  Cornelius  v.  Kessel,  128  U. 
S.  456,  32  L.  Ed.  482;  Parsons  v.  Venzke. 
164  U.   8.   89,  91,  41    L.   Ed.   360. 

The  party  who  makes  proofs,  which  are 
accepted  by  the  local  land  officers,  and 
pays  his  money  for  the  land,  has  acquired 
an  interest  of  which  he  cannot  be  arbi- 
trarily dispossessed.  Carroll  v.  Saf¥ord,  3 
How  441,  11  L.  Ed.  671;  Witherspoon  v. 
Duncan,  4  Wall.  210,  18  L.  Ed.  339. 

When  an  equitable  title  has  passed,  the 
land  department  has  no  power  to  arbi- 
trarily destroy  it.  It  has  jurisdiction, 
however,  after  proper  notice  to  the  party 
claiming  such  equitable  title,  and  upon  a 
hearing,  to  determine  the  question 
whether  or  not  such  title  has  passed. 
Cornelius  v.  Kessel,  128  U.  S.  456,  32  L. 
Ed.  482;  Orchard  v.  Alexander,  157  U.  S. 
372,  383,  39  L.  Ed.  737;  Parsons  v.  Venzke, 
164  U.  S.  89,  41  L.  Ed.  360;  Michigan 
Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589,  493, 
42    L.    Ed.    591. 

20.  Judicial  enquiry  as  to  exercise  of 
power. — Orchard  v.  Alexander,  157  U.  S. 
372,  39  L.  Ed.  737;  Guaranty  Sav.  Bank  v. 
Bladow,  176  U.  S.  448,  44  L-  Ed.  540; 
Johnson  v.  Towsley,  13  Wall.  72,  20  L. 
Ed.  485;  Parsons  v.  Venzke,  164  U.  S.  89, 
91,  41  L.  Ed.  360;  Clark  v.  Herington, 
186  U.  S.  206.  210,  46  L.  Ed.  1128.  See 
post,  ''Jurisdiction  of  and  Review  by 
Courts."    n,    B,    5. 

21.  By  acting  officer. — New  Orleans  v. 
Paine,  147  U.  S.  261,  266,  37  L.  Ed.  162; 
Fourniquet  v.  Perkins,  16  How.  82,  14  L. 
Ed.  854;  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  42  L.  Ed.  591.  See  post, 
"Review  of  Decision  of  Predecessor,"  H, 
B,   4,   h,    (3). 

The  rejection  by  the  secretary  of  the 
interior  of  the  first  application  for  a  pat- 
ent,   and    the    subsequent    granting    of    a 


rehearing  and  the  issuing  of  a  patent  there- 
after b}'  the  secretary,  were  all  acts 
within  the  jurisdiction  of  that  officer.  Beley 
V.  Naphtaly,  169  U.  S.  353,  364,  42  L.  Ed. 
775. 

22.  Supervision  of  local  land  officers. — 
Guarantj'  Sav.  Bank  i\  Bladow,  176  U.  S. 
448,  451,  44  L.  Ed.  540;  Orchard  v.  Alex- 
ander, 157  U.  S.  372,  39  L.  Ed.  737;  Par- 
sons V.  Venzke,  164  U.  S.  89,  91,  41  L. 
Ed.  360;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  190  U.  S.  301,  309,  47  L. 
Ed.  1064;  Hawley  v.  Diller,  178  U.  S.  476, 
490,   44    L.    Ed.    1157. 

"The  power  exercised  in  this  case  is  a 
jrower  to  correct  a  clerical  mistake,  the 
e'xistence  of  which  is  shown  plainly  by 
the  record,  and  is  a  necessary  power'  in 
the  administration  of  every  department." 
Marsh  v.  Nichols,  etc.,  Co.,  128  U.  S.  605, 
614,  32  L.  Ed.  538;  Bell  v.  Hearne,  19  How. 
252,  15  L.  Ed.  614. 

Where  a  party  obtained  the  decision  of 
the  register  and  receiver  upon  his  appli- 
cation for  the  land,  it  was  subject  to  the 
power  of  the  land  department  to  review 
the  judgment  of  those  officers,  and,  upon 
facts  showing  that  the  entry  was  fraudu- 
lent, the  department  had  power  to  cancel 
it.  This  could  be  done  upon  the  same  evi- 
dence which  was  before  the  register  and 
receiver,  and  at  least,  upon  notice  to  the 
party  entering  the  land.  Guaranty  Sav. 
Bank  V.  Bladow,  176  U.  S.  448,  451,  44 
L.    Ed.    540. 

The  course  pursued  in  reviewing. — See 
Barnard  v.  Ashley,  18  How.  43,  44,  15  L. 
Ed.    285. 

23.  Fraudulent  entry. — Harkness  v.  Un- 
derbill, 1  Black  316,  17  L.  Ed.  208;  Or- 
chard V.  Alexander,  157  U.  S.  372,  379,  39 
L.  Ed.  737;  Garland  v.  Wynn,  20  How. 
6,  15  L.  Ed.  801;  Lytle  v.  Arkansas,  22 
How.   193,   16  L.  Ed.  306. 

24.  Supervisory  power  of  secretary  of 
interior.— Snyder  v.  Sickles,  98  U.  S.  203, 
210,  S5  L.  Ed.  97;  Magwire  v.  Tyler,  1 
Black  19.5,  17  L.  Ed.  137;  Orchard  v.  Alex- 
ander, 157  U.  S.  372,  381,  39  L.  Ed.  737; 
New   Orleans  v.   Paine,   147  U.   S.  261,  37 
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land  office  is,  by  law,  subject  to  the  supervision  of  the  secretary  of  the  interior.^^ 

(bb)  Necessity  for  Approval  of  Commissioner's  Decisions  by  Sccretar\. — 
Where  the  commissioner's  decision  is  made  under  his  general  authority,  and 
not  under  the  exceptional  authority  given  by  §§  2450  to  2457,  Rev.  Stat.,  it  is 
not  required  to  be  submitted  to  the  secretary  of  the  interior  and  the  attorney 
general,  acting  as  a  board,  for  approval,  although  it  is  subject  to  the  appellate 
or  supervisory  authority  of  the  secretary  of  the  interior  under  §§  441,  453  and 
2478  of  the  Revised  Statutes.26 

ee.  Correction  of  Errors  and  Irregularities. — All  the  errors  and  irregularities 
v^rhich  occur  in  the  process  of  entering  and  procuring  title  to  the  public  lands 
of  the  United  States  ought  to  be  corrected  within  the  land  department,  which 
includes  the  authority  vested  in  the  secretary  of  the  interior,  so  long  as  there 
are  means  of  revising  the  proceedings  and   correcting  these  errors. 2" 

ff.  Necessity  for  Notice  to  Claimants — (aa)  In  General. — While  the  land  de- 
partment has  full  jurisdiction  over  the  disposition  of  public  lands — a  jurisdic- 
tion which  may  be  exercised  until  the  passing  of  the  legal  title  by  the  issue 
of  a  patent  or  otherwise — yet  such  jurisdiction  cannot  be  exercised  so  as  to 
destroy  any  equitable  rights  without  notice  to  the  claimants  thereof. ^s 

(bb)  Effect  of  Cancellation  zvithont  Notice. — A  cancellation  of  a  certificate 
of  entry  is  not  conclusive  as  against  a  transferee  who  had  no  notice  and  no 


L.  Ed.  162;  Gaines  v.  Thompson,  7  Wall. 
347,  19  L.  Ed.  62.  See  Moore  v.  Robbins, 
96  U.  S.  530,  533,  24  L.  Ed.  848;  Noble 
r.  Union  River  Logging  R.  Co.,  147  U. 
S.   165,   175,   37   L.   Ed.   123. 

In  Magwire  v.  Tyler,  1  Black  195,  17  L. 
Ed.  137,  approved  and  affirmed  in  Snyder 
V.  Sickles,  98  U.  S.  203,  25  L.  Ed.  97,  the 
power  of  supervision  and  appeal  vested  in 
the  secretary  extends  to  all  matters  re- 
lating to  the  general  land  office,  and  is 
coextensive  with  the  authority  of  the  com- 
missioner to  adjudge.  Butterworth  v. 
Hoe,  112  U.  S.  50,  56,  28  L.  Ed.  656. 

In  Knight  v.  United  States  Land  Ass'n, 
142  U.  S.  161,  35  L.  Ed.  974,  is  a  full  dis- 
cussion by  Mr.  Justice  Lamar  of  the  power 
of  the  secretary  of  the  interior.  See,  also, 
Orchard  v.  Alexander,  157  U.  S.  372,  381, 
382,  39  L.  Ed.  737;  Warner  Valley  Stock 
Co.  V.  Smith,  165  U.  S.  28,  34,  41  L.  Ed. 
621;  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.   S.  589,  593,  42  L.   Ed.  591. 

25.  Supervision  over  commissioner. — 
Butterworth  v.  Hoe,  112  U.  S.  50,  56,  28 
L.    Ed.    656. 

"Revised  Statutes  (§  453)  describes  the 
duties  of  the  commissioner,  to  be  per- 
formed under  the  direction  of  the  secre- 
tary, as  executive  duties,  while  those  which 
relate  to  the  decision  of  questions  of  pri- 
vate right  under  the  pre-emption  laws, 
being  quasi  judicial,  are  made  by  §  2273 
expressly  subject  to  an  appeal,  first  from 
the  register  and  receiver  to  the  commis- 
sioner, and  from  him  to  the  secretary. 
Lytle  V.  Arkansas,  9  How.  314,  13  L.  Ed. 
153;  Barnard  v.  Ashley,  18  How.  43,  15  L. 
Ed.  285.  Each  case  must  be  governed  by 
its  own  text,  upon  a  full  view  of  all  the 
statutory  provisions  intended  to  express 
the  meaning  of  the  legislature."  Butter- 
worth V.  Hoe,  112  U.  S.  50,  56,  28  L.  Ed. 
•C.-6. 

10  U  S  Eac— 16 


Act  of  March  5,  1872.— This  act  does 
not  alter  the  relation  between  the  two 
officers  as  otherwise  established.  Buena 
Vista  County  v.  Iowa  Falls,  etc.,  R.  Co., 
112  U.  S.   165,  175,  28  L.   Ed.  680. 

26.  Necessity  for  approval  of  commis- 
sioner's decisions  by  secretary. — Hawley 
V.  Diller,  178  U.  S.  476,  495,  44  L.  F  1. 
1157;  Knight  v.  United  States  Land  Ass'n, 
142  U.  S.  161,  177,  35  L-  Ed.  974. 

The  terms  of  U.  S.  Rev.  Stat.,  §§  2450, 
2451,  requiring  that  the  commissioner  of 
the  general  land  office,  the  secretary  of 
the  interior  and  the  attorney  general  shall 
act  as  a  board,  apply  only  to  decisions  of 
the  land  office  sustaining  irregular  en- 
tries and  not  to  decisions  rejecting  or 
canceling  such  entries;  hence,  a  decision 
of  the  latter  class  by  the  commissioner  is 
under  the  general  land  laws  and  not  under 
the  exceptional  authority  given  by  §§ 
2450,  2451,  and  it  is  subject  to  the  appel- 
late or  supervisory  authority  of  the  secre- 
tary of  the  interior  under  U.  S.  Rev.  Stat., 
§§  441,  443,  as  in  other  instances,  but  need 
not  be  submitted  to  the  board  for  its  ap- 
proval. Hawley  v.  Diller,  178  U.  S.  476, 
44   L.    Ed.    1157. 

27.  Correction  of  errors  and  irregulari- 
ties.— United  States  v.  Marshall  Silver 
Min.  Co.,  129  U.  S.  579,  587,  32  L.  Ed.  734. 
See  post,  "Jurisdiction  and  Review  by 
Courts,"   IT,  R,  5. 

28.  Necessity  for  notice  to  claimants. — 
Clark  V.  Herington,  186  U.  S.  206,  210.  46 
L.  Ed.  1128;  Cornelius  7-.  Kessel,  128  U.  S. 
456,  32  L.  Ed.  482;  Michigan  Land,  etc., 
Co.  7'.  Rust,  168  U.  S.  589,  42  L.  Ed.  591; 
Hawley  V.  Diller,  178  U.  S.  476,  44  L.  Ed. 
1157;  Brown  7'.  Hitchcock,  173  U.  S.  473, 
43  L.  Ed.  772;  Orchard  7-.  .Alexander,  157 
U.  S.  372,  383,  39  L.  Ed.  737;  Conk  County 
V.  Calumet,  etc..  Dock  Co.,  138  U.  S.  635, 
654,  34  L.   Ed.   1110. 
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opportunity  to  be  heard  upon  the  question  of  the  original  vaHdity  of  the  entry^ 
but  it  left  the  transferee  without  the  right  to  use  the  entry  certificate  as  prima 
facie  evidence  of  the  validity  of  the  entry  or  of  his  subsequent  claim.  The 
transferee  is,  however,  left  free  to  prove  the  validity  of  the  entry  by  any  means 
other  than  the  certificate. ^^  Proceedings  by  a  subsequent  grantee  of  an  entry- 
man  for  a  contest  in  regard  to  the  entry  of  the  latter,  of  which  a  prior  mort- 
gagee had  no  notice,  do  not  amount  in  law  to  a  fraud  upon  the  rights  of  such 
mortgagee.^" 

gg.  Grounds  for  Cancellation. — An  entry  may  be  canceled  by  the  land  depart- 
ment on  the  following  grounds:  That  it  was  fraudulently-^  or  illegally^-  made; 
that  the  entcrer  attemi)ted  to  sustain  the  entry  by  false  testimony ;  that  the  lana 
was  not  subject  to  entry;  that  the  entry  does  possess  the  qualification  required 
by  statute,  or  has  already  acquired  as  much  land  as  he  is  entitled  to  under 
the  law.^2 

hh.  Operation  of  Order  of  Cancellation — (aa)  Legal  Order. — A  valid  decree 
of  cancellation  restores  the  land  to  the  public  domain  from  the  entry  canceled 
and  the  land  becomes  subject  to  occupation  and  purchase.^* 

(bb)  Illegal  Order. — The  interest  of  a  person  acquired  by  entry  is  not  lost 
or  impaired  by  an  illegal  order  of  the  commissioner  of  the  general  local  offices 
directing  its  cancellation,  but  where  the  order  is  illegally  made,  the  claimants 
can  stand  upon  the  original  entry  and  are  not  obliged  to  invoke  the  subsequent 
reinstatement  of  the  entry  by  the  commissioner.^^ 

Cancellation  without  Notice. — See  ante,  "Efifect  of  Cancellation  without 
Notice,"  II,  B,  4,  h,  (1),   (a),  ff,   (bb). 

(b)  After  Patent  Issued. — If  there  be  any  lawful  reason  why  the  patent 
should  be  canceled  or  rescinded,  the  appropriate  remedy  is  by  a  bill  in  chan- 
cery, brought  by  the  United  States,  but  no  executive  officer  is  authorized  to 
reconsider  the  facts  on  w^iich  it  was  issued,  and  to  recall  or  rescind  it,  or  to 
issue  one  to  another  party  for  the  same  tract.^*^  But  where  mistakes  are  com- 
mitted by  officers  of  the  land  department  in  issuing  evidence  of  a  claimant's 
rights,  not  amounting  to  errors  of  judgment  in  the  exercise  of  judicial  discre- 

29.  Effect  of  cancellation  without  no-  448,  44  L.  Ed.  540;  Orchard  v.  Alexander, 
tice.— Thayer  v.  Spratt,  189  U.  S.  346,  351,  157  U.  S.  372,  39  L.  Ed.  737;  Harkness  v. 
47  L.  Ed.  845;  Guaranty  Sav.  Bank  v.  Underhill,  1  Black  316,  17  L.  Ed.  208. 
Bladow,  176  U.  S.  448,  44  L.  Ed.  540;  Haw-  32.  Illegality.— United  States  v.  Detroit, 
ley  V.  Diller,  178  U.  S.  47G,  488,  44  L.  Ed.  g^c,  Lumber  Co.,  200  U.  S.  321,  50  L.  Ed. 
1157.  499;  Cornelius  v.  Kessel,  128  U.  S.  456,  32 

However,    a    failure    to    give    notice    to  ^    Ed.  482 

such  transferees  is  immaterial  if  they  had  33^    Cornelius   v.    Kessel,   128   U.   S.   456, 

an  opportunity  to  be  heard  before  the  sec-  ^^   j      g^    ^g, 

retary   while    the    case    was    in    his    hands.  „>,  '    t    '     1  "'    j          -r.                       -.t       1 

Hawley  v.  Diller,  178  U.  S.  476,  44  L.  Ed.  34      Legal    order.-Parsons    v.    Venzke. 

-,-y  164   U.   b.  ^9,  41   L.   td.  360. 

30.  Prior  mortgagee. — Guaranty  Sav.  35.  Illegal  order. — Cornelius  v.  Kessel, 
Bank  v.   Bladow,  176  U.   S.  448,  457,  44   L.        128  U.  S.  456,  463,  32  L-   Ed.  482. 

Ed.  540.  36.   After  patent  issued. — Noble  v.  Union 

When  an  entry  has  been  canceled  upon  River  Logging   R.   Co.,   147  U.  S.   165,  177, 

due   notice   to   the   entryman    and    after    a  37  i^   Ed.  123;  Moore  v.  Robbins,  96  U.  S. 

hearing  in  the  case,  so  that  the  cancella-  530,  24  L.  Ed.  848. 

tion  is  conclusive  against  him  everywhere  ^^  ^^  ^^j^^  ^^  ^^^^^j  ^           ^^^^  ^^^ 

upon  all  questions  of  fact,  it  cannot  be  re-  a^irect    Attack,"    H,    B,    4,   i,    (1),    (d). 

garded    as    a    mere    nullity,   when   set   up  1    •      ^u  .. 

against    the    mortgagee    of   the    fraudulent  The  power  to  cancel   or  annul  in     hat 

entryman,    even    though    such    mortgagee  pse   meant   the   power   to   annul   a   patent 

had  no  notice  of  the  proceeding;  but  such  issued    by    a    predecessor     and    this    court 

cancellation     leaves    the     said    mortgagee  held  no  such  power  existed.     The   officer 

without    the    right    to    use    that    entry    as  originally    issuing    it    would    have    had    no 

prima   facie   evidence   in   his   favor.      Guar-  greater    po^ver    to    annul    the    patent    than 

anty  Sav.   Bank  v.  Bladow,  176  U.  S.  448,  had  his  successor       Beley  ^^  Naphtaly,  16^ 

453     44   L     Ed     540  U.    S.    353,    364.    42   L.    Ed.    775,    citing   and 

31.  Grounds  "for  cancellation— Fraud.—  quoting  United  States  v.  Stone,  2  WalL 
Guaranty  Sav.  Bank  v.  Bladow,  176  U.  S.  •^~^'  ^^  L.  Ed.  765. 
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tion,  but  which  are  the  result  of  accident  or  inadvertence,  they  may  be  remedied 
upon   proper  appHcation   to  the   department.^^ 

Recall. — When  a  patent  has  issued  to  one  who  protests  against  the  survey 
on  which  it  is  made,  and  the  record  shows  that  he  never  accepted  it,  the  secre- 
tary of  the  interior  may  recall  it.^^ 

(2)  Course  of  Appeal. — The  proofs  offered  in  compliance  with  the  law  in 
regard  to  the  settlement  and  purchase  of  public  lands  are  to  be  presented,  in 
the  first  instance,  to  the  officers  of  the  district  where  the  land  is  situated,  and 
from  their  decision  an  appeal  lies  to  the  commissioner  of  the  general  land  office, 
and  from  him  to  the  secretary  of  the  interior.^'-*  For  mere  errors  of  judgment 
upon  the  weight  of  evidence  in  a  contested  case  before  them,  the  only  remedy 
is  by  appeal  from  one  officer  to  another  of  the  department,  and  perhaps,  'under 
special  circumstances,  to  the  president.^*^ 

(3)  Revieiv  of  Decision  of  Predecessor. — The  fact  that  a  decision  refusing 
the  patent  was  made  by  one  secretary  of  the  interior,  and,  upon  a  rehearing, 
a  decision  granting  the  patent  was  made  by  another  secretary  of  the  interior, 
is  not  material;  it  is  not  a  personal  but  an  official  hearing  and  decision,  and  it 
is  made  by  the  secretary  of  the  interior  as  such  secretary,  and  not  by  an  in- 
dividual who  happens  at  the  time  to  fill  that  office,  and  the  application  for  a 
rehearing  may  be  made  to  the  successor  in  office  of  the  person  who  made  the 
original  decision,  provided  it  could  have  been  made  to  the  latter  had  he  re- 
mained in  office.  The  secretary  who  made  the  first  decision  herein,  could  have 
granted  a  rehearing  and  reversed  his  former  ru>lng.'*i  But  where  the  patent 
has  been  issued,  regularly  signed,  sealed,  countersigned,  and  recorded,  no  ex- 
ecutive officer  can  rescind  or  recall  it,  and  any  attempt  by  a  successor  in  offices 
to  do  so  will  be  void.  This  is  a  judicial  act  and  requires  the  judgment  of  a 
court.*2 

i.  Operation  and  Effect  of  Decisions  of  Land  Department — (1)  Conclitsi<ve^ 
ness — Direct  and  Collateral  Attack — (a)  In  General. — The  general  proposition 
is  recognized  that  when  a  special  tribunal  is  authorized  to  hear  and  determine 
certain  matters  arising  in  the  course  of  its  duties,  its  decisions  within  the  scope 
of  its  authority   are  conclusive.-*^^      Under  this  principle  the  action   of  the  land 

37.  Correction  of  mistakes. — Marsh  v.  42  L,.  Ed.  591;  Noble  v.  Union  River  Log- 
Nichols,  etc.,  Co.,  128  U.  S.  605,  614,  32  ging  R.  Co.,  147  U.  S.  165,  37  L  Ed.  123; 
L.  Ed.  538.  _  United  States  v.  Stone,  2  Wall  525,  17  L. 

Where    the    receiver    gave    a    receipt    in  Ed.  765;  Tubbs  v.  Wilhoit,   138  U.  S.   134, 

the   name   of  John    Bell,   and   the   register  143,  34  L.  Ed.  887;  New  Orleans  v.  Paine) 

made  two  certiiicates   of  purchase,  one   in  147   U.    S.    261,   37   L.    Ed.    162.      See   ante, 

the   name   of  John    Bell   and   the  other  in  "By    Acting    Officer,"    II,     B,     4,    h,    (l)' 

the  name  of  James  Bell,  the  circumstances  (a),    bb. 

of  the   case   show  that   the   latter  was   an  42.    After  patent  issued. — United   States 

error  which  was  properly  corrected  by  the  v.   Stone,  2  Wall.   525,   535,   17   L.   Ed.   765; 

commissioner  of  the  general  land  office  in  Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed! 

the  exercise   of  his   supervisory  authority;  848;    United    States    v.    Schurz,    102    U.    S. 

and  he  had  a  right  to  do  this,  although  a  378,   402,   26   L.    Ed.    167;    Noble  v.   Union 

patent    had    been    issued    to    James    Bell,  River  Logging  R.   Co.,  147  U.  S.  165,   176, 

which  had  been  reclaimed  from  the  regis-  37  L.   Ed.   123;   Beley  v.    Naphtaly,   169   U. 

ter's    office,    and    returned    to    the    general  S.   353,  42  L.   Ed.   775. 

land  office  to  be  canceled.     Bell  v.  Hearne,  Decision  of  prior  register  and  receiver. 

19  How.  252,  15  L.  Ed.  614.  — The    register    and    receiver    of    the    land 

38.  Recall. — Maguire  v.  Tyler,  8  Wall.  office  have  no  authority  to  overthrow  the 
650,  19  L.  Ed.  320.  decision  of  the  prior  register  and  receiver 

39.  Course  of  appeal. — Quinby  v.  Con-  that  had  been  made  more  than  twenty 
Ian,  104  U.  S.  420,  26  L.  Ed.  800;  Haydel  years  before,  which  had  been  followed  by 
V.  Dufresne,  17  How.  23,  29,  15  L.  Ed.  115.  possession,  and   to  which  there  had   inter- 

40.  Shepley  v.  Cowan,  91  U.  S.  330,  23  vened  the  claims  of  bona  fide  purchasers. 
L.  Ed.  424.  Tate    v.     Carney,    24     How.    357,    362,    16 

41.  Review  of  decision   of  predecessor.  L.    Ed.    693. 

— Beley  v.  Naphtaly,  169  U.  S.  353,  364,  42  43.    Operation  and  effect  of  decisions  of 

L.    Ed.   775.  land  department. — Johnson  v.  Towsley,  13 

For   cases    on    this   point,    see    Michigan  Wall.  72,  20  L.  Ed.  485. 

Land,  etc.,  Co.  v.  Rust,  IGS  U.  S.  589,  594,  Their    decisions    are    final    to    the    same 
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■department  in  issuing  a  patent  is  conclusive  in  all  courts  and  in  all  proceedings, 
where  by  the  rules  of  law  the  legal  title  must  prevail."*-*  But  courts  of  equity, 
both  in  England  and  in  this  country,  have  always  had  the  power  in  certain 
classes  of  cases  to  inquire  into  and  correct  injustice  and  wrong,  in  both  judicial 
and  executive  action,  founded  in  fraud,  mistake,  or  other  special  ground  of 
equity,  when  pi-ivate  rights  are  invaded.'*^ 

The  tenth  section  of  the  act  of  June  12th,  18  58  (11  Stat,  at  Large, 
326),  which  declares  that  the  decision  of  the  commissioner  shall  be  final, 
means  final  as  to  the  action  of  the  executive  department.-*^ 

(b)  Questions  Concluded  or  Reznezwble — aa.  In  General. — See  post,  "Collateral 
Attack,"  II,  B,  4,  i,  (1),  (c);  "Direct  Attack,"  II,  B,  4,  i,  (1),  (d).  See, 
also,  post,  "Jurisdiction  and  Review  by  Courts,"  II,  B,  5. 

bb.  Construction  of  Lazu. — A  decision  by  the  land  department,  not  upon  a 
question  of  fact  but  upon  a  construction  of  the  law,  is  not  conclusive  upon 
the  courts.^"  Hence,  when  the  land  department,  by  misconstruction  of  the  law, 
takes  from  a  party  that  to  which  he  ha?  acquired  a  legal  right  under  the  sanc- 
tion of  those  laws,  the  courts  are  not  Vv'ithout  power  to  give  any  relief.'*^  The 
misconstruction   referred   to  must  be  of  the  law  applicable  to  the  case  as  es- 


extcnt  that  those  of  other  judicial  or 
quasi  judicial  tribunals  are.  Shepley  v. 
Cowan,  91  U.  S.  330,  23  L.  Ed.  424;  Vance 
V.  Burhank,  101  U.  S.  514,  519,  25  L.  Ed. 
929;  United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  Ed.  93;  Marquez  v.  Frisbie, 
101   U.   S.   473,   25   L.   Ed.   800. 

Though  it  has  been  said  very  truly  in 
some  cases  that  the  officers  of  the  land  de- 
partment exercise  functions  in  their  na- 
ture judicial,  this  has  reference  to  cases  in 
which  individuals  have,  as  between  each 
other,  contested  the  right  to  a  patent  be- 
fore those  officers,  whose  decision  as  to 
the  facts  before  them  is  held  to  be  con- 
clusive between  those  parties.  United 
States  V.   Minor,   114  U.   S.   233,  29   L.   Ed. 

no. 

Interest  of  third  parties, — By  an  express 
provision  of  the  act  of  March  3,  1851  (§ 
15),  patents  are  conclusive  "between  the 
United  States  and  such  claimants  only," 
and  do  "not  afifect  the  interests  of  third 
parties."  Phillips  v.  Mound  City  Land, 
etc.,  Ass'n,  124  U.  S.  605,  609,  31  L.  Ed. 
588. 

44.  Collateral  attack. — See  post,  "Col- 
lateral Attack,"  II,  B,  4,  i,  (1),   (c). 

45.  Direct  attack. — See  post,  "Direct  At- 
tack,"  II,  B,  4,  i,   (1),   (d). 

46.  Act  of  June  12,  1858. — Johnson  v. 
Towsley,  13  Wall.  72,  20  L.  Ed.  48.'>;  Rec- 
tor V.  Gibbon,  111  U.  S.  276,  290,  28  L. 
Ed.    427. 

47.  Construction  of  law. — Rector  v.  Gib- 
bon, m  U.  S.  276.  289,  28  L.  Ed.  427; 
Menotti  v.  Dillon,  ]G7  U.  S.  703,  719,  42 
L.  Ed.  333;  Huff  v.  Doyle.  93  U.  S.  558, 
23  L.  Ed.  075;  Black  v.  Jackson,  177  U.  S. 
349,  357,  44  L.  Ed.  801;  Wisconsin  Cent. 
R.  Co.  V.  Forsythe,  159  U.  S.  46,  40  L.  Ed. 
71;  Johnson  v.  Towsley,  13  Wall.  72,  20 
L.  Ed.  485;  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  Ed.  424;  Quinby  v.  Conlan.  104 
U.  S.  420.  26  L.  Ed.  800;  Doolan  v.  Carr, 
125   U.    S.   618,   624,   31    L.    Ed.    844;    Laka 


Superior,  etc.,  Iron  Co.  v.  Cunningham,  155 
U.  S.  354,  39  L.  Ed.  183;  Hastings,  etc., 
R.  Co.  V.  Whitney,  132  U.  S.  357,  366,  33 
L.    Ed.   363. 

While  the  decision  of  the  secretary  of 
the  interior  may  be  conclusive  between 
the  parties,  his  ruling  that  an  occupation 
and  cultivation  created  a  claim  exempting 
the  land  from  the  operation  of  the  land 
grant,  is  a  decision  on  a  matter  of  law 
which  does  not  conclude  the  parties,  and 
which  is  open  to  review  in  the  courts. 
Northern  Pac.  R.  Co.  v.  Colburn,  164  U. 
S.  383,  387,  41  L.   Ed.  479. 

48.  Application  of  law  to  case  estab- 
lished.—Johnson  V.  Towsley,  13  Wall.  72, 
86,  20  E.  Ed.  485;  Sanford  v.  Sanford,  139 
U.  S.  642,  35  L.  Ed.  290;  Hawley  v.  Diller, 
178  U.  S.  476,  489,  44  L.  Ed.  1157;  Quinby 
V.  Conlan,  104  U.  S.  420,  425,  26  L.  Ed.  800; 
United  States  v.  Minor,  114  U.  S.  233,  243. 
29  L.  Ed.  110.  See  post,  "Suits  by  In- 
dividuals," II,  B,  4,  i,  (1),  (d),  dd. 

It  was  so  decided  in  the  cases  of  Min- 
nesota V.  Bachelder,  1  Wall.  109,  17  L.  Ed. 
551;  Silver  v.  Ladd,  7  Wall.  219,  19  L.  Ed. 
138.  In  the  latter  case  a  certificate  under 
the  Oregon  donation  law,  given  by  the 
register  and  receiver,  was  set  aside  by  the 
commissioner,,  and  his  action  approved  by 
the  secretary,  and  the  action  of  each  of 
these  officers  was  based  on  a  different  con- 
struction of  the  act  of  congress.  The  court 
held  that  the  register  and  receiver  were 
right;  that  the  certificate  conferred  a  valid 
claim  to  the  land,  and  that  the  patent  is- 
sued to  another  party  by  reason  of  this 
mistake  must  enure  to  the  benefit  of  the 
party  who  had  the  prior  and  better  right. 

When  a  party  is  deprived  of  his  right  of 
pre-emption  otherwise  perfect,  by  a  mis- 
taken construction  of  the  act  of  congress 
by  the  land  department,  equity  will  re- 
lieve. Samson  v.  Smiley,  13  Wall.  91,  20 
L.   Ed.  489. 
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tabllshed.'*^     But  on  a  great  many  questions  such  decisions  are  entitled  to  great 
respect  at  the  hands   of  any  court.'^*' 

cc.  Decisions  upon  Questions  of  Fact. — The  general  rule  is  that  when  the 
officers  of  the  land  department  decide  controverted  questions  of  fact  which 
falls  within  the  scope  of  their  authority,  their  decision  on  those  questions  is 
final,   except   as   they   may  be   reversed   on   appeal   in   that   department.^  ^      The 


49.  For  instance  in  Silver  v.  Ladd,  7 
Wall.  219,  19  L.  Ed.  138,  it  was  held  by 
the  commissioner  of  the  general  land  office 
and  the  secretary  of  the  interior  that  the 
donation  act  of  Oregon  did  not  allow  an 
unmarried  woman  to  take  as  a  settler,  on 
the  ground  that  she  was  not  the  head  of 
a  family,  but  the  court  decided  that  in  this 
determination  the  officers  misconstrued 
the  law,  and  upon  a  bill  in  equity,  filed  by 
her  son  against  subsequent  patentees  of 
the  United  States  of  the  lands,  held  that 
relief  should  be  afforded  by  directing  a 
transfer  of  the  title  to  him  from  such  pat- 
entees. Quoted  in  Sanford  v.  Sanford,  139 
U.    S.   642,    647,   3.5    L.    Ed.    290. 

50.  Decisions  entitled  to  respect. — Hast- 
ings, etc.,  R.  Co.  V.  Whitney,  132  U.  S.  357, 
366,  33  L.  Ed.  363;  United  States  v.  Moore, 
95  U.  S.  760,  763,  24  L.  Ed.  588;  Brown  v. 
United.  States,  113  U.  S.  568,  571,  28  L. 
Ed.  1079;  United  States  v.  Burlington, 
etc.,  R.  Co.,  98  U.  S.  334,  341,  25  L.  Ed. 
198;  Kansas  Pac.  R.  Co.  v.  Atchison,  etc., 
R.  Co.,  112  U.  S.  414,  418,  28  L.  Ed.  794. 

"It  is  our  duty  not  to  overrule  the  con- 
struction of  a  statute  upon  which  the  land 
department  has  uniformly  proceeded,  in 
its  administration  of  the  public  lands,  ex- 
cept for  cogent  reasons.  United  States  v. 
Johnston,  124  U.  S.  236,  31  L.  Ed.  389; 
United  States  v.  Alabama,  etc.,  R.  Co.,  142 
U.  S.  615,  35  L.  Ed.  1134;  United  States  v. 
Philbrick,  120  U.  S.  52,  30  L.  Ed.  559; 
United  States  v.  Healey,  160  U.  S.  136,  141, 
40  L.  Ed.  369."  McMichael  v.  Murphy, 
197  U.  S.  304,  312,  49  L.  Ed.  766.  See, 
generally,    the    title    STATUTES. 

51.  Decisions  upon  questions  of  fact. — 
Johnson  z\  Towsley,  13  Wall.  72,  86,  20 
L.  Ed.  485;  Moore  v.  Robbins,  96  U.  S. 
530,  24  L.  Ed.  848;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  380,  30  L.  Ed.  949; 
Ehrhardt  v.  Hogaboom,  115  U.  S.  67,  29 
L.  Ed.  346;  Warren.  7'.  Van  Brunt,  19  Wall. 
646,  653,  22  L.  Ed.  219;  Barden  v.  North- 
ern Pac.  R.  Co.,  154  U.  S.  288,  38  L.  Ed. 
992;  Lake  Superior,  etc.,  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  354,  375,  39  L.  Ed.  183; 
Shepley  v.  Cowan,  91  U.  S.  330.  340,  23  L. 
Ed.  424;  Potter  v.  Hall,  189  U.  S.  292,  300, 
47  L.  Ed.  817;  Stewart  7'.  McHnrry,  159 
U.  S.  643,  650,  40  L.  Ed.  290;  Carter  v. 
Ruddy,  166  U.  S.  493.  496,  41  L.  Ed.  1090; 
Quinby  v.  Conlan,  104  U.  S.  420,  426,  26 
L.  Ed.  800;  Smelting  Co.  v.  Kemp,  104  U. 
S.  636,  640,  26  L.  Ed.  875;  Steel  v.  Smelt- 
ing Co.,  106  U.  S.  -447.  450,  27  L.  Ed.  226; 
Huff  V.  Doyle.  93  U.  S.  58,  23  L.  Ed.  975; 
Menotti  v.  Dillon,  167  U.  S.  703,  719,  42 
L.  Ed.  333;  Morgan  v.  Daniels.  153  U.  S. 
120.  124,  38  L.  Ed.  657;  United  States  v. 
Minor,   114  U.   S.  233,  243,  29   L.   Ed.   110; 


Vance  v.  Burbank,  101  U.  S.  514,  519,  25 
L.  Ed.  929;  Lee  v.  Johnson,  116  U.  S.  48, 
51,  29  L.  Ed.  570;  United  States  v. 
Schurz,  102  U.  S.  378,  407,  26  L.  Ed.  167; 
Heath  v.  Wallace,  138  U.  S.  573,  585,  34 
L.  Ed.  1063;  Iron  Silver  Min.  Co.  v.  Camp- 
bell, 135  U.  S.  286,  292,  34  L.  Ed.  155; 
Gardner  v.  Bonestell,  180  U.  S.  362,  369,  45 
L.  Ed.  574;  Cragin  v.  Powell,  128  U.  S. 
691,  32  L.  Ed.  566;  Wright  v.  Roseberry, 
121  U.  S.  488,  30  L.  Ed.  1039;  Ard  v.  Bran- 
don, 156  U.  S.  537,  540,  39  L.  Ed.  524;  Kan- 
sas City,  etc.,  R.  Co.  v.  Attorney-General, 
118  U.  S.  6S2,  30  L.  Ed.  281;  Knight  v. 
United  States  Land  Ass'n,  142  U.  S.  161,  35 
L.  Ed.  974;  United  States  v.  Missouri,  etc., 
R.  Co.,  141  U.  S.  358,  35  L.  Ed.  766;  Craig 
V.  Leitensdorfer,  123  U.  S.  189,  211,  31  L. 
Ed.  114;  Burfenning  v.  Chicago,  etc.,  R. 
Co.,  163  U.  S.  321,  323,  41  L.  Ed.  175; 
Marquez  v.  Frisbie,  101  U.  S.  473,  25  L. 
Ed.  800;  Johnson  v.  Drew,  171  U.  S.  93, 
99,  43  L.  Ed.  88;  De  Cambra  v.  Rogers, 
189  U.  S.  119,  122,  47  L.  Ed.  734;  McCor- 
mick  V.  Hayes,  159  U.  S.  332,  348,  40  L. 
Ed.  171;  Baldwin  v.  Stark,  107  U.  S.  463, 
465,  27  L.  Ed.  526;  United  States  v.  Cali- 
fornia, etc.,  Land  Co.,  148  U.  S.  31,  37  L. 
Ed.  354;  Wilcox  v.  McConnel,  13  Pet.  498, 
10  L.   Ed.   264. 

The  courts  do  not  assume  any  direct 
appellate  jurisdiction  over  the  rulings  of 
the  land  department,  and  they  accept  the 
findings  of  that  department  as  conclusive 
upon  questions  of  fact.  Sheplev  i'.  Cowan, 
91  U.  S.  330,  23  L.  Ed.  424;  Quinby  7'.  Con- 
lan, 104  U.  S.  420,  26  L.  Ed.  800;  Clark  7'. 
Herington,  186  U.  S.  206,  210,  46  L.  Ed. 
1128. 

A  patent,  in  a  court  of  law,  is  con- 
clusive as  to  all  matters  properly  de- 
terminable by  the  land  department,  when 
its  action  is  within  the  scope  of  its  au- 
thority, that  is,  when  it  has  jurisdiction 
under  the  law  to  convey  the  land.  In 
that  court  the  patent  is  unassailable  for 
mere  errors  of  judgment.  Doolan  v.  Carr, 
125  U.  S.  618,  624.  31  L.  Ed.  844;  Doe  v. 
Eslava,  9  How.  421,  446,  13  L.  Ed.  200; 
Smelting  Co.  7'.  Kemp.  104  U.  S.  636.  646, 
26  L.  Ed.  875.  followed  in  Smelting  Co.  v. 
Ray.  104  LT.  S.  657.  26  L.  Ed.  882;"  M inter 
7'.  Crommelin,  18  How.  87,  89,  15  L.  Ed. 
279:  Bapnell  v.  Broderick.  13  Pet.  436,  450, 
10  L.  Ed.  235.  See  United  States  7'.  Rcad- 
iner.  18  How.  1,  9,  15  L.  Ed.  291;  Davis  7-. 
Weibbold.  139  U.  S.  507,  529,  35  L.  Ed. 
238;  Brush  7'.  Ware.  15  Pet.  93,  100.  10  L. 
Ed.  672;  Miller  v.  Kerr,  7  Wheat.  1.  5  L. 
Ed.  381;  Shaw  7'.  Kellogg,  170  U.  S.  312. 
340,  42  L.  Ed.  1050;  Adam  v.  Norris,  103 
U.   S.   .591,   593,  26   T..   Ed.   583. 

In  ejectment  while  the  question  i'c  t"-'-'-> 
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land  department  must  consider  and  pass  upon  the  qualification  of  the  appli- 
cant,52  the  acts  he  has  performed  to  secure  the  title,^^  the  nature  of  the  land, 
and  whether  it  is  of  the  class  which  is  open  to  sale.^*  The  question  whether 
lands  have  or  have  not  been  previously  disposed  of  is  a  judicial  question,  and 
not  determinable  by  the  executive  department,  except  for  the  purpose  of  gov- 
erning its  own  conduct  in  the  administration  of  its  functions.-^-^ 

dd.  Mixed  Question  of  Lazv  and  Fact. — Where  there  was  a  mixed  question 
of  law  and  fact,  and  the  court  cannot  separate  it,  so  as  to  ascertain  what  the 
mistake  of  law  is,  the  decision  of  that  department  affirming  the  right  of  one 
of  the  contesting  parties  to  enter  a  tract  of  public  land  is  conclusive.-^^ 

(c)   Collateral   Attack — aa.    General   Rule. — The    determination    of    the    land 


has  the  legal  title  for  the  demanded  prem- 
ises, not  who  ought  to  have  it,  the  patent 
of  the  government  issued  upon  the  direc- 
tion of  the  land  department  is  unassail- 
able. Sanford  v.  Sanford,  139  U.  S.  643, 
646,  35  L.  Ed.  290.  See,  also,  Gibson  v. 
Chouteau,  13  Wall.  92,  20   L.   Ed.   534. 

In  Smehing  Co.  v.  Kemp,  104  U.  S.  636, 
(540,  26  L.  Ed.  875,  the  offer  was  to  show, 
in  an  action  at  law,  a  record  of  the  pro- 
ceedings in  the  land  office  in  order  to  im- 
peach the  patent,  and  the  ruling  was  that, 
as  against  a  patent  regular  upon  its  face, 
and  in  an  action  at  law,  such  an  offer  was 
inadmissible.  But  here,  when  the  plaintiff 
was  endeavoring,  by  a  bill  in  equity,  to 
invalidate  a  patent  by  averring  misconduct 
on  the  part  of  the  officials  in  the  contest 
case,  a  complete  record  of  their  proceed- 
ings was  not  only  relevant,  but  of  the 
utmost  importance,  if  the  incidents 
attending  the  contest  in  the  land  office 
were  to  be  at  all  a  subject  of  inquiry.  Carr 
v.  Fife,  156  U.  S.  494,  501,  39  L.  Ed.  508. 

Whether  or  not  one  is  in  fact  such 
bona  fide  purchaser  was  a  question  to  be 
determined  by  the  government  on  issuing 
the  patent,  and  an  inquiry  into  that  ques- 
tion of  fact  is  precluded  by  the  patent  it- 
self. Beley  v.  Naphtaly,  1G9  U.  S.  353,  363, 
42   L.   Ed.   775. 

In  an  equity  suit  regarding  a  home- 
stead entry,  whether  there  was  a  sale  and 
whether  the  thing  sold  was  the  land  in 
controversy  or  not,  are  matters  of  fact 
to  be  determined  by  the  testimony,  and 
the  findings  of  the  land  department  in  that 
respect  are  conclusive  in  the  courts.  Love 
V.  Flahive,  205  U.  S.  195,  201,  51  L.  Ed. 
768. 

Where  no  fraud  was  practiced  upon  a 
party  to  prevent  him  from  fully  present- 
ing his  case,  a  finding  of  the  facts  of  the 
controversy  before  the  proper  officers  of 
the  land  department,  is  conclusive,  not 
only  in  the  land  department,  but  upon  the 
courts;  hence,  even  in  a  case  where  per- 
jury is  charged,  the  decision  is  not  sub- 
ject to  review  by  the  court.  Estes  v. 
Timmons.  100  U.  S.  391,  395.  50  L.  Ed.  241. 

52.  Question  as  to  qualification  of  ap- 
plicant.—Steel  V.  Smelting  Co.,  106  U.  S. 
447,  27  L.  Ed.  226;  Barden  v.  Northern 
Pac.   R.   Co..  154  U.   S.  288.   38   L.   Ed.   992. 

53.  Acts  performed  to  secure  title. 
—Steel  V.  Smelting  Co.,  106  U.  S.   447,  27 


L.  Ed.  226;  Barden  v.  Northern  Pac.  R. 
Co.,  154  U.  S.  288,  38  L.  Ed.  992;  Rector 
V.  Gibbon,  111  U.  S.  276,  289,  28  L.  Ed. 
427;    Wilcox    v.    McConnel,    13    Pet.    498, 

10  L.   Ed.   264. 

The  decision  of  the  officers  of  the  land 
department  is  final  upon  the  question 
whether  a  claimant  under  the  donation 
act  (9  Stat.  496),  when  he  demanded  his 
patent  certificate  as  against  other  contest- 
ing claimants,  had  resided  on  and  culti- 
vated the  lands  in  dispute  for  four  con- 
secutive years;  and  had  otherwise  con- 
formed to  the  requirements  of  the  act. 
Vance  v.  Burbank,  101  U.  S.  514,  25  L. 
Ed.   929. 

54.  Nature  of  land. — Barden  v.  North- 
ern Pac.  R.  Co.,  154  U.  S.  288,  328,  38  L.  Ed. 
992;  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
450,  27  L.   Ed.  226. 

Whether,  for  instance,  a  certain  tract  is 
swamp  land  or  not,  saline  land  or  not, 
mineral  land  or  not,  presents  a  question 
of  fact  not  resting  on  record,  dependent 
on  oral  testimony,  and  is  for  the  determi- 
nation of  the  land  department  whose  de- 
cision is  conclusive.  Johnson  v.  Drew,  171 
U.  S.  93,  99,  43  L.  Ed.  88;  Burfenning  v. 
Chicago,  etc.,  R.  Co.,  163  U.  S.  321,  323,  41 
L.  Ed.  175;  Lake  Superior,  etc..  Iron  Co. 
V.  Cunningham,  155  U.  S.  354,  375,  39  L. 
Ed.  183;  French  v.  Fyan,  93  U.  S.  169,  23 
L.  Ed.  812.  Other  illustrations  of  this 
principle  are  found  in  Johnson  v.  Towsley, 
13  Wall.  72,  20  L.  Ed.  485;  Moore  v.  Rob- 
bins,  96  U.  S.  530,  24  L.  Ed.  848;  Steel  V. 
Smelting  Co.,  106  U.  S.  447,  27  L.  Ed.  226; 
Quinby  v.  Conlan,  104  U.  S.  420,  26  L.  Ed. 
800;  Vance  v.  Burbank,  101  U.  S.  514,  25 
L.  Ed.  929;  Hoofnagle  v.  Anderson,  7 
Wheat.  212,  5  L.  Ed.  437;  Ehrhardt  v. 
Hogaboom.  115  U.  S.  67,  29  L.  Ed.  346; 
Noble  V.  Union  River  Logging  R.  Co., 
147  U.  S.  165,  175,  37  L.  Ed.  123;  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S. 
286.  296,  34  L.  Ed.  155;  Patterson  v.  Winn, 

11  Wheat.  380.  6  L.  Ed.   500. 

55.  Judicial  question. — Hardin  v.  Jordan, 
140  U.  S.  371,  400,  35  L.  Ed.  428;  Davis  v. 
Weibbold,  139  U.  S.  507,  35  L.  Ed.  238. 

56.  Mixed  question  of  law  and  fact. — 
IVTarquez  7'.  Frisbie,  101  U.  S.  473,  25  L. 
Ed.  800;  Moore  v.  Robbins,  96  U.  S.  530, 
24  L.  Ed.  848. 
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department  in  matters  cognizable  by  it,  in  the  alienation  of  lands  under  the 
laws  of  the  United  States,  cannot  be  collaterally  impeached,  where  its  enforce- 
ment is  sought.^'  Hence,  a  patent  regularly  issued  is  conclusive  as  against  the 
government  and  junior  claimants,  unless  set  aside  or  annulled  by  some  author- 
ized judicial  tribunal,  unless  otherwise  specifically  provided  by  statute.^^  The 
doctrine  as  to  the  regularity  and  validity  of  the  acts  of  the  department  in  issuing 
a  patent  goes  so  far,  that  if  in  any  circumstances  under  existing  law,  the  patent 
would  be  held  valid,  the  court  will,  as  against  collateral  attack,  presume  that 
such  circumstances  existed.'"'^ 


57.    Collateral   attack. — Sanford   v.    San- 
ford,  139  U.  S.  G42,  G4G,  35  L.  Ed.  290;  Weeks 
V.  Bridgman,  159  U.  S.  541,  40  L.  Ed.  253; 
Cragin   v.    Powell,    128    U.    S.   691,    698,    32 
L.    Ed.    566;    Russell    v.     Maxwell      Land 
Grant   Co.,   158   U.    S.   253,   39   L.   Ed.   971; 
Stoddard    v.    Chambers,    2    How.    284,    317, 
11    L.    Ed.    269;    Easton    v.    Salisbury,    21 
How.  426,  16  E.  Ed.  181;  Reichart  v.  Felps, 
6  Wall.  160,  18  L.  Ed.  849;  Doolan  v.  Carr, 
125    U.    S.    618,    624,    31    L.    Ed.    844;    Lake 
Superior,    etc.,    Iron    Co.    v.    Cunningham, 
155   U.   S.   354,  39   L.   Ed.   183;   Sherman  v. 
Buick,    93    U.    S.    209,    216,    23    L.    Ed.    849; 
Field  V.  Seabury,   19  How.   323,  15   L.   Ed. 
650;   Steel  v.   Smelting  Co.,   106  U.   S.  447, 
27  L.  Ed.  226;  Carr  v.  Fife,  156  U.  S.  494, 
501,   39   L.   Ed.   508;   Bagnell  v.   Broderick, 
13  Pet.  436,  10  L.  Ed.  235;  Meader  v.  Nor- 
ton, 11  Wall.  442,  447,  20  L.  Ed.  184;  Pat- 
terson V.   Winn,   11   Wheat.   380,   6   L.   Ed. 
500;    United    States    v.    Throckmorton,    98 
U.    S.    61,    25    L.    Ed.    93;    Maxwell    Land- 
Grant   Case,   121   U.  S.  325,   379,   30   L.    Ed. 
949;   Hardin  v.  Jordan,  140  U.  S.  371,  400, 
35  L.  Ed.  428;  Shepley  v.  Cowan,  91  U.  S. 
330,   23   L.   Ed.  424;   Wright  v.   Roseberry, 
121  U.  S.  488,  509,  30  L.  Ed.  1039;  Barden 
V.  Northern  Pac.  R.  Co.,  154  U.  S.  288,  38 
L.    Ed.   992;   Menotti   v.   Dillon,   167   U.    S. 
703,  719,  42  L.   Ed.  333;  Hufif  V.  Doyle,  93 
U.  S.  558,  23  L.  Ed.  975;  Iron  Silver  Min. 
Co.  V.   Campbell,  135  U.   S.  286,  292,  34   L- 
Ed.  155;   Gibson  v.  Chouteau,  13  Walk  92, 
102,  20  L.  Ed.  534;  Smelting  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  875;  Lee  v.  John- 
son, 116  U.  S.  48,  29  L.  Ed.  570;   Beard  v. 
Federy,    3    Wall.    478,    492,    18    L.    Ed.    88; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  251, 
39    L.    Ed.    966;    Knight   v.    United    States 
Land  Ass'n,  142  U.   S.   161,  176,  35   L.   Ed. 
974;   French  v.   Fyan,   93   U.   S.   169,   23   L. 
Ed.      812.        Other     illustrations      of     this 
principle     are      found      in      Johnson      v. 
Towsley,  13  Wall.  72,  20  L.  Ed.  485;  Moore 
V.    Robbins,   96   U.    S.    530,   24    L.    Ed.    848; 
Quinby    v.    Conlan,    104    U.    S.    420,    26    L. 
Ed.  800;  Vance  v.  Burbank,  101  U.  S.  514, 
25  L.   Ed.  929;   Hoofnagle  v.  Anderson,  7 
Wheat.    212,    5    L.    Ed.    437;    Ehrhardt     v. 
Hogaboom,    115   U.    S.    67,   29    L.   Ed.   346; 
Noble  V.  Union  River  Logging  R.  Co.,  147 
U.  S.  165,  175,  37  L.  Ed.  123;  United  States 
V.   Southern    Pac.    R.   Co.,   146   U.   S.    570, 
36   L.   Ed.   1001. 

"A  right  of  property  may  become  vested 
by  a  decision  of  the  land  department,  of 
which  the  applicant  cannot  be  deprived 
except  upon  proceedings  directly  therefor 


and  of  which  he  has  notice.  Cornelius  v. 
Kessel,  128  U.  S.  456,  32  L.  Ed.  482;  Orch- 
ard V.  Alexander,  157  U.  S.  372,  383,  39  L. 
Ed.  737;  Parsons  v.  Venzke,  164  U.  S.  89, 
41  L.  Ed.  360;  Michigan  Land,  etc.,  Co.  v. 
Rust,  168  U.  S.  589,  593,  42  L.  Ed.  591." 
Love  V.  Flahive,  205  U.  S.  195,  199,  51  L. 
Ed.     768. 

Making  and  correcting  public  surveys. 

See  ante,  "Construction,  Operation  and 
Effect,"  n,   B,  3,  c,   (4). 

58.  Patent  regularly  issued.— Moore  v. 
Robbins,  96  U.  S.  530,  533,  24  L.  Ed.  848; 
United  States  v.  Stone,  2  Wall.  525,  17 
L.  Ed.  765;  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  Ed.  303;  United  States  v. 
Hughes,  11  How.  552,  13  L.  Ed.  809;  Meader 
V.  Norton,  11  Wall.  442,  20  L.  Ed.  184; 
Maxwell  Land-Grant  Case,  121  U.  S.  325, 
380,  30  L.  Ed.  949;  Fenn  v.  Holme,  21  How 
481,  488,  16  L.  Ed.  198;  Bagnell  v.  Brod- 
erick, 13  Pet.  436,  10  L.  Ed.  235;  Patter- 
son V.  Wmn,  11  Wheat.  380,  6  L.  Ed.  500; 
United  States  v.  Arredondo,  6  Pet.  691, 
728,  8  L.  Ed.  547;  Patterson  v.  Winn,  5 
Pet.  233,  8  L.  Ed.  108;  United  States  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273,  281,  31 
L.  Ed.  747;  Jones  v.  McMasters,  20  How. 
8,  15  L.  Ed.  805;  Gibson  v.  Chouteau,  13 
Wall.  92,  20  L.  Ed.  534;  Eureka  Co.  v. 
Bailey  Co.,  11  Wall.  488,  492,  20  L.  Ed. 
209;  Curtner  v.  United  States,  149  U  S 
662,  675,  37  L.  Ed.  890;  Marsh  v.  Nichols, 
etc.,  Co.,  128  U.  S.  605,  610,  32  L.  Ed.  538; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  26 
L.  Ed.  875;  Smelting  Co.  v.  Ray,  104  U. 
S.  657,  26  L.  Ed.  882;  Moran  v.  Horsky, 
178  U.  S.  205,  212,  44  L.  Ed.  1038;  Spencer 
V.  Lapsley,  20  How.  264,  272,  15  L  Ed. 
902;  White  v.  Burnley,  20  How.  235,  15 
L.  Ed.  886;  Hoofnagle  v.  Anderson,  7 
Wheat.  212,  5  L.  Ed.  437;  Lindsey  v.  Mil- 
ler, 6  Pet.  666,  677,  8  L.  Ed.  538;  Ballance 
V.  Forsyth.  13  How.  18,  24,  14  L.  Ed.  32; 
Shaw  V.  Kellogg,  170  U.  S.  312,  341,  42  L. 
Ed.  1050;  Johnson  v.  Townsley,  13  Wall 
72,  20  L.  Ed.  48,5.  See  post,  "Collateral 
Attack."  II,  B.  4.  i,   (1),  (c). 

In  Shaw  V.  Kellogg,  170  U.  S.  312,  341,  42 
L.  Ed.  1050,  it  is  said:  "There  is  no  magic 
in  the  word  'patent,'  or  in  the  instrument 
which  the  word  defines.  By  it  the  legal 
title  passes,  and  when  by  whatsoever  in- 
strument and  in  whatsoever ■  manner  that 
is  accomplished,  the  same  result  follows 
as  though  a  formal  patent  were  issued." 
59.  Presumptions  on  collateral  attack.-^ 
Moflfat  7'.  United  States,  112  U  S  "4  30 
28  L.  Ed.  623;  Smelting  Co.  v.  Kemp'm 
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bb.  RuJe  QuaUficd  and  Explained. — Though  a  patent  has  been  issued  it  does 
not  follow  that  it  is  conclusive  in  even  an  action  at  law,  and  that  in  all  cases 
some  direct  proceeding  to  set  aside  the  patent  is  necessary.*^'^  Thus,  where  its 
action  in  certifying  the  land  under  a  grant  or  in  issuing  patents,  is  not  merely 
irregular  but  absolutely  void ;  where  the  issuing  thereof  was  without  authority, 
or  was  prohibited  by  statute ;  where  the  government  had  no  title,  it  could  be 
impeached  collaterally  in  a  court  of  law  in  an  action  of  ejectment.*^ ^  The  prin- 
ciple has  been  frequently  admitted,  that  the  fraud  must  appear  on  the  face  of 
the  patent  to  render  it  void  in  a  court  of  law,  and  that  when  the  fraud  or  other 
defect  arises  on  circumstances  dehors  the  grant,  the  grant  is  voidable  only  by 
suit.  The  regular  tribunal  is  chancery,  founded  on  a  proceeding  by  scire  facias 
or  by  bill  or  information.^-     Something  more,  however,  than  an  apparent  con- 


U.  S.  636,  646,  26  L.  Ed.  875;  Iron  Silver 
Min.  Co.  V.  Mike,  etc.,  Min.  Co.,  143  U.  S. 
394,  416,  36  L.  Ed.  201;  United  States  v. 
Reading,  18  How.  1,  9,  15  L.  Ed.  291; 
Polk  V.  Wendall,  9  Cranch  87,  3  L.  Ed.  665; 
Polk  V.  Wendell,  5  Wheat.  293,  5  L.  Ed. 
92;  Patterson  v.  Jenks,  2  Pet.  216,  237,  7 
L.  Ed.  402;  Stringer  v.  Young,  3  Pet.  320, 
7  L,.  Ed.  693;  Hoofnagle  v.  Anderson,  7 
Wheat.  212,  5  L.  Ed.  437;  United  States 
V.  Minor,  114  U.  S.  233,  241,  29  L.  Ed.  110; 
Bagnell  v.  Broderick,  13  Pet.  436,  10  L. 
Ed.  235;  Minter  v.  Crommelin,  18  How.  87, 
15   L.    Ed.   279. 

The  defendant  does  not  claim  in  privity 
■with  Michigan,  but  holds  an  adverse  right, 
and  is  a  trespasser  upon  the  land,  to  which 
her  title  is  attached.  Michigan  has  not 
complained  of  the  sale,  and  retains,  so  far 
as  the  case  shows,  the  price  paid  for  it. 
Under  these  circumstances,  the  patent  is 
conclusive  of  the  fact  of  a  valid  and  regu- 
lar sale  on  this  issue.  Cooper  v.  Rob- 
erts, 18  How.  173,  182,  15  L.  Ed.  338. 

Presumptions  on  direct  attack. — See 
post,  "Direct  Attack,"  II,   B,  4,  i,  (1),  (d). 

60.  Rule  explained  and  qualified.— 
Northern  Pac.  R.  Co.  v.  Colburn,  164  U. 
S.  383,  387,  41  L.  Ed.  479;  Burfenning  v. 
Chicago,  etc.,  R.  Co.,  163  U.  S.  321,  41 
L.    Ed.   175. 

61.  Patterson  v.  Winn,  11  Wheat.  380, 
6  L.  Ed.  500;  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  644,  26  L.  Ed.  875;  Smelting  Co. 
V.  Ray,  104  U.  S.  657,  26  L.  Ed.  882; 
Doolan  v.  Carr,  125  U.  S.  618,  31  L.  Ed. 
844;  Curtner  v.  United  States,  149  U.  S. 
662,  675,  37  L.  Ed.  890;  Stoddard  v.  Cham- 
bers, 2  How.  284,  317,  11  L.  Ed.  269;  Eas- 
ton  V.  Salisbury,  21  How.  426,  428,  16  L. 
Ed.  181;  Reichart  v.  Felps,  6  Wall.  160, 
18  E.  Ed.  849;  Sherman  v.  Buick,  93  U.  S. 
209,  216,  23  L.  Ed.  849;  Lee  v.  Johnson, 
116  U.  S.  48,  49,  29  L.  Ed.  570;  Brush  v. 
Ware,  15  Pet.  93,  105,  10  L-  Ed.  672;  Noble 
V.  Union  River  Logging  R.  Co.,  147  U. 
S.  165,  173,-37  L.  Ed.  123;  Rice  v.  Railroad 
Co.,  1  Black  358,  375,  17  L.  Ed.  147;  Pat- 
terson V.  Winn,  11  Wheat.  380,  388,  6  L. 
Ed.  500;  Polk  v.  Wendall,  9  Cranch  87,  3 
L.  Ed.  665;  New  Orleans  v.  United  States, 
10  Pet.  662,  730,  9  L.  Ed.  573;  Wilcox  v. 
McConnel,  13  Pet.  498,  509,  10  L.  Ed.  264; 
Best  V.  Polk,  18  Wall.  112,  117,  21   L.   Ed. 


805;  Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  Ed.  634;  Newhall 
V.  Sanger,  92  U.  S.  761,  23  L.  Ed.  769; 
Steel  V.  Smelting  Co.,  106  U.  S.  447,  27  L. 
Ed.  226;  Kansas  Pac.  R.  Co.  v.  Dunme3'er, 
113  U.  S.  629,  642,  28  L.  Ed.  1122;  Reyn- 
olds V.  Iron  Silver  Min.  Co.,  116  U.  S. 
687,  29  L.  Ed.  774;  Spencer  v.  Lapsley,  20 
How.  264,  272,  15  L.  Ed.  902;  Field  v.  Sea- 
bury,  19  How.  323,  324,  15  L.  Ed.  650; 
Wright  V.  Roseberry,  121  U.  S.  488,  519,  30 
L.  Ed.  1039;  Jackson  v.  Lawton,  10  Johns. 
23;  Minter  c'.  Crommelin,  18  How.  87,  15 
L.  Ed.  279;  Fuentes  v.  United  States,  22 
How.  443,  459,  16  L.  Ed.  376;  Silver  v. 
Ladd,  7  Wall.  219,  19  L.  Ed.  138;  Meader 
V.  Norton,  11  Wall.  442,  20  L.  Ed.  184; 
Morton  v.  Nebraska,  21  Wall.  660,  22  L. 
Ed.  639;  Deweese  v.  Reinhard,  165  U.  S. 
386,  41  L.  Ed.  757;  Mahn  v.  Harwood,  112 
U.  S.  354,  358,  28  L.  Ed.  665;  United  States 
V.  Southern  Pac.  R.  Co.,  146  U.  S.  570,  36 
L.  Ed.  1091;  Lake  Superior,  etc..  Iron  Co. 
V.  Cunningham,  155  U.  S.  354,  39  L.  Ed. 
183;  United  States  v.  Stone,  2  Wall.  525, 
17  L.  Ed.  765;  Mullan  v.  United  States, 
118  U.  S.  271,  278,  30  L.  Ed.  170;  Bur- 
fenning V.  Chicago,  etc.,  R.  Co.,  163  U.  S. 
321,  41  L.  Ed.  175;  Knight  v.  United  States 
Land  Ass'n,  142  U.  S.  161,  176,  35  L.  Ed. 
974;  United  States  v.  Arredondo,  6  Pet. 
691,  728,  8  L.  Ed.  547. 

It  would  be  a  dangerous  doctrine  to  con- 
sider the  issuing  of  a  grant  as  conclusive 
evidence  of  right  in  the  power  which  is- 
sued it.  On  its  face  it  is  conclusive,  and 
cannot  be  controverted;  but  if  the  thing 
granted  was  not  in  the  grantor,  no  right 
passes  to  the  grantee.  A  grant  has  been 
frequently  issued  by  the  United  States  for 
land  which  had  been  previously  granted, 
and  the  second  grant  has  been  held  to  be 
inoperative.  Wright  v.  Roseberry,  121  U. 
S.  488,  520,  30  L.  Ed.  1039;  New  Orleans 
V.  United  States,  10  Pet.  662,  731,  9  L.  Ed. 
573. 

62.  Fraud  appearing  on  face  of  patent. 
— Rubber  Co.  v.  Goodyear,  9  Wall.  788. 
797.  19  L.  Ed.  566;  Field  v.  Seabury,  19 
How.  323,  332,  15  L.  Ed.  650;  Hoofnagle 
V.  Anderson,  7  Wheat.  212,  5  L.  Ed.  437; 
Boardman  v.  Reed,  6  Pet.  328,  8  L.  Ed. 
415;  White  7'.  Burnley,  20  How.  235.  15 
L.  Ed.  886;  Spencer  7-.  Lapsley,  20  How. 
264,  272,   15  L-   Ed.   902. 
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tradiction  in  its  terms  is  meant  when  a  patent  is  spoken  of  as  being  void  on 
its  face.  It  is  meant  that  the  patent  is  seen  to  be  invahd,  either  when  read  in 
the  Hght  of  existing  law,  or  by  reason  of  what  the  court  must  take  judicial 
notice  of  f^  as,  for  instance,  that  the  land  is  reserved  from  or  not  open  to  sale 
and  disposition,*^'*  or  otherwise  appropriated,  or  that  the  patent  is  for  an  un- 
authorized amount,*^^  or  is  executed  by  officers  who  are  not  intrusted  by  law  with 
the  power  to  issue  grants  of  portions  of  the  public  domain,*^''  or  that  the  patent 
was  issued  without  authority  or  against  the  expressed  will  of  congress,  as  man- 
ifested in  the  statute. ^^^  And  so  also  may  the  fact  be  shown,  if  the  instrument 
itself  was  never  signed  by  the  officers  whose  names  are  attached  to  it,  or  when 
they  were  "in  office,  or  at  the  time  stated.  It  has  been  said  that,  antedating  by 
an  agent  after  his  power  has  been  revoked,  so  as  to  bind  his  principal,  "par- 
takes of  the  character  of  forgery,  and  is  always  open  to  inquiry,  no  matter  who 
relies  upon  it."^^  It  is  seldom,  however,  that  the  recitals  of  a  patent  will  nullify 
its  granting  clause,  as,  for  instance,  that  the  land  which  it  purports  to  convey 
is  reserved  from  sale.  Of  course,  should  such  inconsistency  appear,  the  grant 
would  fail.*''-*  However,  the  validity  of  a  patent  of  the  government  cannot  be 
assailed  collaterally,  because  false  and  perjured  testimony  may  have  been  used 
to  secure  it."*^     In  general,  it  may  be  said  that  a  patent  or  grant  cannot  be  col- 


63.  What  is  meant  by  patent  void  on  its 
face. — Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  644,  26  L.  Ed.  875;  Wright  v.  Rose- 
berry,    121    U.   S.    488,   30    L.    Ed.    1039. 

64.  Land  not  subject  to  disposition. — 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  26 
L.  Ed.  875;  Wright  v.  Roseberry,  121  U. 
S.  488,  30  L,.  Ed.  1039;  Marsh  v.  Nichols, 
etc.,  Co.,  128  U.  S.  605,  32  L.  Ed.  538; 
Steel  V.  Smelting  Co.,  106  U.  S.  447,  452, 
453,  27  L.  Ed.  226;  Mahn  v.  Harwood,  112 
U.  S.  354,  358,  28  L.  Ed.  665;  Minter  v. 
Crommelin,  18  How.  87,  15  L.  Ed.  279; 
Easton  V.  Salisbury,  21  How.  426,  16  L. 
Ed.  181;  Reichart  v.  Felps,  6  Wall.  160,  18 
L.  Ed.  849;  Best  v.  Polk,  18  Wall.  112,  21 
L.  Ed.  805;  Beley  v.  Naphtaly,  169  U.  S. 
353,  356,  42  L.  Ed.  775;  Fuentes  v.  United 
States,  22  How.  443,  459,  16  L.  Ed.  376; 
Morton  v.  Nebraska,  21  Wall.  660,  22  L. 
Ed.    639. 

If  it  be  true  that  land  certified  to  the 
state  was  not,  under  the  acts  of  congress, 
open  to  selection,  the  validity  of  such 
certification,  as  of  a  patent,  can  be  chal- 
lenged in  an  action  at  law.  Burfenning 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  321,  41 
L.  Ed.  175;  Deweese  v.  Reinhard,  165  U. 
S.   386,   41   L.    Ed.    757. 

In  the  case  of  Railroad  Co.  v.  Smith,  9 
Wall.  95,  19  L.  Ed.  599,  it  was  held  that 
parol  evidence  was  competent  to  prove 
that  a  particular  piece  of  land  was  swamp 
land,  within  the  meaning  of  the  act  of 
congress.  French  v.  Fyan,  93  U.  S.  169, 
173,  23   L.   Ed.  812. 

A  patent  or  instrument  of  confirmation 
by  an  officer  authorized  by  congress  to 
make  it,  followed  by  a  survey  of  the  land 
described  in  the  instrument,  is  conclusive 
evidence  that  the  land  described  and  sur- 
veyed was  reserved  from  sale.  Reichart 
V.   Felps,   6  Wall.    160,   18   L.    Ed.   849. 

65.  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  26  L.  Fd.  875;  Wright  v.  Roseberry, 
121  U.   S.   488,   520,   30  L.   Ed.   1039. 


66.  Unauthorized  officers. — Smelting  Co. 
V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875; 
Wright  V.  Roseberry,  121  U.  S.  4S8,  30  L. 
Ed.  1039;  Doolan  y.  Carr,  125  U.  S.  618, 
625,    31    L.    Ed.    844. 

"This  exception  is  subject  to  the  quali- 
fication, that  when  the  authority  depends 
upon  the  existence  of  particular  facts,  or 
upon  the  performance  of  certain  antece- 
dent acts,  and  it  is  the  duty  of  the  land 
department  to  ascertain  whether  the  facts 
exist,  or  the  acts  have  been  performed,  its 
determination  is  as  conclusive  of  the  ex- 
istence of  the  authority  against  any  col- 
lateral attack,  as  is  its  determination  upon 
any  other  matter  properly  submitted  to  its 
decision.  With  these  explanations  of  the 
exceptions,  the  doctrine  of  the  cases  cited 
may  be  taken  as  expressing  the  law  ac- 
cepted by  this  court  since  they  were  de- 
cided. Hoofnagle  v.  Anderson,  7  Wheat. 
212,  5  L.  Ed.  437;  Boardman  v.  Reed,  & 
Pet.  328,  8  L.  Ed.  415;  Bagneil  v.  Brod- 
erick,  13  Pet.  436,  10  L.  Ed.  235;  Johnson 
V.  Towsley,  13  Wall.  72,  20  L.  Ed.  485" 
Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed. 
848."  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  645,  26  L  Ed.  875,  followed  in  Smelt- 
ing Co.  V.  Ray,  104  U.  S.  657,  26  L.  Ed. 
882. 

67.  Beley  v.  Naphtaly,  169  U.  S.  353,  356, 
42  L.  Ed.  775;  Burfenning  v.  Chicago,  etc., 
R.  Co.,  163  U.  S.  321.  41  L.  Ed.   175. 

68.  Signature. — Mflrsh  v.  Nichols,  etc., 
Co..  1^8  U.  S.  605.  610.  32  L.  Ed.  538; 
Anthony  v.  Jasper  County,  101  U.  S.  693, 
699,  25   L.   Ed.   1005. 

69.  Recitals  in  patent. — Smelting  Co.  v. 
Kemp,   104  U.  S.   630.  26  L.   Ed.  875. 

70.  False  and  perjured  testimony. — 
Steel  z:  Smelting  Co.,  106  U.  S.  447,  453, 
27  L.  Ed.  226.  See,  also.  Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  1G5,  174,. 
37  L.  Ed.  123;  United  States  V.  Southern 
Pac.   R.  Co.,  146  U.  S.  570,  36  1,.   Ed,  1091. 
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laterally  avoided  at  law  for  fraud  J  ^  The  doctrine  as  to  the  conclusiveness  of 
a  patent  is  not  inconsistent  with  the  right  of  the  patentee,  to  show  the  date 
of  the  original  proceeding  for  the  acquisition  of  the  title,  where  it  is  not  stated 
in  the  instrument,  as  the  patent  is  deemed  to  take  effect  by  relation  as  of  that 
date,  so  far  as  it  is  necessary  to  cut  off  intervening  adverse  claimsJ^  Nor  is 
the  doctrine  of  the  conclusiveness  of  the  patent  inconsistent  with  the  right  of 
a  party  resisting  it  to  show,  if  an  entry  is  not  stated  in  the  instrument,  that  no 
entry  of  the  land  was  made  as  an  initiatory  proceeding,  where  a  statute  (as 
was  the  case  in  North  Carolina)  declares  that  proceedings  for  the  title,  when 
such  entry  has  not  been  made,  shall  be  adjudged  invalid/^  In  establishing  any 
of  these  particulars,  the  judgment  of  the  department  upon  matters  properly 
before  it  is  not  assailed,  nor  is  the  regularity  of  its  proceedings  called  into  ques- 
tion ;  but  its  authority  to  act  at  all  is  denied,  and  shown  never  to  have  existed  J* 

(d)  Direct  Attack — aa.  In  General. — Where  a  patent  has  issued,  it  conveys 
the  legal  title  to  the  patentee,  and  cannot  be  revoked  or  set  aside,  except  upon 
judicial  proceedings  instituted  in  behalf  of  the  United  States,'^^  but  third  parties 
holding  superior  equities,  may  enforce  them  in  equity  as  against  the  wrongful 
patentee/^ 

bb.  At  Lazv  or  in  Equity. — If  in  issuing  a  patent  the  officers  of  the  land  de- 
partment took  mistaken  views  of  the  law,  or  drew  erroneous  conclusions  from 
the  evidence,  or  acted  from  imperfect  views  of  their  duty,  or  even  from  corrupt 
motives,  a  court  of  law  can  afford  no  remedy  to  a  party  alleging  that  he  is 
thereby  aggrieved.""  But  in  this  class  of  cases  as  in  all  others  there  exists  in  a 
court  of  equity  the  jurisdiction  to  correct  mistakes,  to  relieve  against  frauds 
and  impositions,  and  in  cases  where  it  is  clear  that  those  officers  have,  by  a  mis- 
take of  the  law,  given  to  one  man  the  land  which  on  the  undisputed  facts  be- 
lono-ed  to  another,  to  give  appropriate  relief  J  ^     In  this  manner  the  most  solemn 


71.  Fraud.— Field  v.  Seabury,  19  How.. 
323,  15  L.  Ed.  650.  See  post,  "Direct  At- 
tack," II,  B,  4,  i,  (1),  (d). 

A  third  party  cannot  raise,  in  eject- 
ment, the  question  of  fraud  as  between 
the  grantor  and  grantee.  Field  v.  Sea- 
bury,  19   How.  323,  15   L.   Ed.   650. 

72.  Rights  not  inconsistent  with  doc- 
trine.— Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  647,  26  L-  Ed.  875,  followed  in  Smelt- 
ing Co.  V.  Ray,  104  U.  S.  657,  26  L.  Ed. 
882. 

Thus,  in  a  contest  between  two  pat- 
entees for  the  same  land,  it  may  be  shown 
that  a  junior  patent  was  founded  upon  an 
earlier  entry  than  an  older  patent,  and 
therefore  passes  the  title.  Such  evidence 
in  no  way  trenches  upon  the  ruling  of 
the  department  upon  matters  pending  be- 
fore it.  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  26  L.  Ed.  875. 

73.  Smelting  Co.  v.  Kemp,  104  U.  S. 
€36,  647,  26  L.  Ed.  875,  followed  in  Smelt- 
ing Co.  V.  Ray,  104  U.  S.  657,  26  L.  Ed. 
882. 

74.  Authority  to 'act  denied— Regularity 
not  questioned. — Smelting  Co.  t'.  Kemp, 
104  U.  S.  6.1g,  646,  26  L.  Ed.  875;  Smelting 
Co.  V.  Ray.  104  U.  S.  657,  26  L.  Ed.  882; 
Wright  7'.  Roseberry,  121  U.  S.  488,  519, 
30  L.  Ed.  1030. 

75.  Direct  attack. — In  re  Emblen,  161 
U.  S,  52.  56,  40  L.  Ed.  613;  Lee  v.  John- 
son, 116  U.  S.  48.  49,  29  L.  Ed.  570;  United 
States  V.  Iron  Silver  I^Tin.  Co.,  128  U.  S. 
673,    32    L-    Ed.    571;    Emblen    v.    Lincoln 


Land  Co.,  184  U.  S.  660,  664,  46  L.  Ed. 
736;  Moore  v.  Robbins,  96  U.  S.  530,  534, 
24  L.  Ed.  848;  Sioux  City,  etc.,  Land  Co. 
V.   Grififey,  143  U.  S.  32,  36   L.   Ed.  64. 

A  bill  in  equity  lies  to  set  aside  letters 
patent  obtained  by  fraud,  but  only  between 
the  sovereignty  making  the  grant  and  the 
grantee.  Field  v.  Seabury,  19  How.  323, 
15  L.  Ed.  650;  Territory  v.  Lockwood,  3 
Wall.  236,  239,  18  L.  Ed.  47;  United  States 
V.  Stone,  2  Wall.  525,  535,  17  L.  Ed.  765. 

A  cancellation  of  patents  and  a  quieting 
of  title  is  obtainable  in  equity,  in  behalf 
of  the  government.  Southern  Pac.  R.  Co. 
V.  United  States,  200  U.  S.  341,  351,  50  L. 
Ed.   507. 

76.  Rights  of  third  parties. — See  post, 
"Suits  by  Private  Individuals,"  II,  B,  4,  i, 
(1),  (d),  dd. 

77.  Remedy  at  law. — Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  647,  26  L.  Ed.  875; 
Smelting  Co.  v.  Ray,  104  U.  S.  657,  26  L. 
Ed.  882;  Lee  v.  Johnson,  116  U.  S.  48,  49, 
29  L.  Ed.  570;  Doolan  v.  Carr.  125  U.  S. 
618,  624,  31  L.  Ed.  844;  Lake  Superior,  etc.. 
Iron  Co.  V.  Cunningham.  155  U.  S.  354.  39 
L.  Ed.  183;  Bagnell  v.  Broaderick,  13  Pet. 
436,  10  L.  Ed.  235;  Steel  v.  Smelting  Co., 
106  U  S.  447,  453.  27  L.  Ed.  226;  Patterson 
V.  Winn,  11  Wheat.  380.  6  L.  Ed.  500; 
Meader  v.  Norton,  11  Wall.  442.  20  L.  Ed. 
184;  Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.   Ed.   534. 

78.  Remedy  in  equity. — Smelting  Co.  v. 
Kemp,  ]04  U.  S.  636,  26  L.  Ed.  875;  San- 
ford  V.  Sanford,  139  U.  S.  642,  647,  35  L. 
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judgment  of  courts  of  law  have  been  annulled,  and  patents  and  other  important 
instruments  issuing  from  the  crown  or  other  executive  branch  of  the  government 
have  been  reformed,  corrected,  declared  void,  or  other  appropriate  relief 
granted.''-*  The  land  office,  dealing  as  it  does  with  private  rights  of  great  value 
in  a  manner  particularly  liable  to  be  imposed  upon  by  fraud,  false  swearino-,  and 
mistakes,  exemplifies  the  value  and  necessity  of  this  jurisdiction. s*^  The  court 
will  inquire  into  the  facts  of  a  disputed  entry  of  public  land,  and  set  aside  or 
correct  the  decision  of  a  register  or  receiver,  or  of  the  commissioner  of  the  gen 
eral  land  office,  as  equity  may  require. ^i     A  court  of  equity  will  look  into  th< 


Ed.  290;   Quinby  v.  Conlan,  104  U.  S.  420, 
426,  26  L.   Eel.  800;   Baldwin  v.   Stark,   107 
U.  S.  463,  465,  27  L.  Ed.  526;  Cornelius  v. 
Kessel,  128  U.   S.  456,   461,  32   L.   Ed.   482; 
Hawley  v.  Diller,  178  U.  S.  476,  489,  44  L. 
Ed.   1157;   United  States  v.   Minor,  114  U. 
S.   233,  29  L.   Ed.  110;   Calhoun  v.  Violet, 
173   U.    S.    60,   63,   43    L.    Ed.    614;    Steel   v. 
Smelting  Co.,  106  U.  S.  447,  27  L.  Ed.  226; 
Wright    V.    Roseberry,    121    U.    S.    488,    30 
L.   Ed.  1039;   Heath  v.  Wallace,  138  U.  S. 
573,  34  L.  Ed.  1063;  McCormick  v.  Hayes, 
159    U.    S.    332,    40    L.    Ed.    171;    Polk    v. 
Wendall,  9  Cranch  87,  3  L.  Ed.  665;  Bag- 
nell   V.    Broderick,    13   Pet.   436,   10    L.    Ed. 
235;   Johnson  v.  Towsley,   13  Wall.   72.   20 
L.    Ed.  485;    Moore  v.   Robbins,   96   U.    S. 
530,   535,   24   L-    Ed.   848;   Lee   v.   Johnson, 
116  U.   S.  48,  49,  29  L.   Ed.   570;    Bohall  v. 
Dilla,  114  U.  S.  47,  29   L.  Ed.  61;   Sparks 
V.   Pierce,    115    U.    S.   408,   29    L.    Ed.    428; 
Burfenning   v.    Chicago,    etc.,    R.    Co.,    163 
U.    S.    321,    323,    41    L.    Ed.    175;    Johnson 
V.    Drew,   171    U.    S.   93   99,   43    L.    Ed.    88; 
Gardner  v.    Bonestell,   180   U.    S.   362,   369, 
45  E.  Ed.  574;  Germania  Iron  Co.  v.  United 
States,   165   U.   S.   379,   383,   41   L.    Ed.   754; 
Bockfinger  v.   Foster,   190   U.    S.   116,   125, 
47   L.   Ed.   975;   Hill  v.  McCord,   195  U.   S. 
395,   400,   49   L.    Ed.   251;   Wisconsin    Cent. 
R.  Co.  V.  United  States,  164  U.  S.  190,  207, 
41    L.    Ed.   399;    Black  v.   Jackson,   177   U. 
S.    349,    457,    44    L.    Ed.    801;    Shepley    v. 
Cowan,  91  U.  S.  330,  23   L.   Ed.  424;   Mar- 
quez  V.   Frisbie,   101    U.   S.   473,  25   L.    Ed. 
*00;  Vance  v.   Burbank,   101  U.   S.   514,  25 
L.    Ed.    929;    White    v.    Cannon,    6    Wall. 
443,     18     L.     Ed.     923;     Silver     v.     Ladd, 
7    Wall.    219,    228,    19    L.    Ed.    138;    Craig 
TJ.     Leitensdorfer,     123     U.     S.     189,     212, 
31   L.  Ed.  114;  Spencer  v.   McDougal,  159 
U.   S.  62,  64,  40   L.  Ed.   76;   De   Cambra  v. 
Rogers,  189  U.  S.  119,  47  L.  Ed.  734;  Gib- 
son  V.    Chouteau,    13   Wall.    92,   20    L.    Ed. 
534;   Gertgens  v.  O'Connor,  191  U.  S.  237, 
240,   48    L.    Ed.    163;    French   v.    Fyan,    93 
U.    S.    169,    171,    23    L.    Ed.    812;    Maxwell 
Land-Grant    Case,    121    U.    S.    325,    380,   30 
L.  Ed.  949;  United  States  v.  Stone,  2  Wall. 
525,  537,  17  L.  Ed.  765;  Benson  v.  United 
States,   146  U.   S.   325,  331,  36   L.   Ed.   991; 
United  States  v.  Budd,  144  U.  S.  154,  168, 
36  L.   Ed.   384;  United  States  v.  Atherton, 
102   U.    S.   372,   26   L.    Ed.    213;    Stewart   v. 
McHarry,    159    U.    S.    643,    650,    40    L.    Ed. 
290;    Small    v.    Rakcstraw,    196    U.    S.    403, 
405.    49    L.    Ed.    527;    Gonzales    v.    French. 
](  ^  U.   S.   338,   342,   41   L.    Ed.   458;   United 
States  V.   Burchard,   125   U.   S.   176,   31   L. 


the 

Ed.  662;  United  States  v.  Stahl,  151  U. 
S.  366,  38  L.  Ed.  194;  Mullan  v.  United 
States,  118  U.  S.  271,  30  L.  Ed.  170; 
Wisconsin  Cent.  R.  Co.  v.  Forsythe,  159 
U.  S.  46,  40  L.  Ed.  71;  Wilcox  v.  McCon- 
nell,  13  Pet.  498,  10  L.  Ed.  264;  Meader 
V.  Norton,  11  Wheat.  442,  458,  20  L.  Ed. 
184;  Patterson  v.  Winn,  11  Wheat.  380,  6 
L.  Ed.  500;  Curtner  v.  United  States,  149 
U.  S.  662,  675,  37  L.  Ed.  890;  Sherman  v. 
Buick,  93  U.  S.  209,  216,  23  L-  Ed.  849; 
Stoddard  v.  Chambers,  2  How.  284,  317 
11  L.  Ed.  269;  Easton  v.  Salisbury,  21 
How.  426,  16  L.  Ed.  181;  Reichart  v. 
Felps,  6  Wall.   160,   18   L.   Ed.  849. 

Where  the  legislature  declares  certain 
instruments  illegal  and  void,  there  is  in- 
herent in  the  courts  of  equity  a  jurisdic- 
tion to  order  them  to  be  delivered  up, 
and  thereby  give  efifect  to  the  policy  of 
the  legislature.  Clark  v.  Smith,  13  Pet. 
195,  10  L.   Ed.  123. 

Conclusiveness  of  surveys  of  Louisiana 
back  land,  see  Haydel  v.  Dufresne,  17 
How.  23,  15  L.  Ed.  115. 

79.  Johnson  v.  Towsley,  13  Wall  72, 
20  L.  Ed.  485. 

80.  Johnson  v.  Towsley,  13  Wall.  72,  20 
L.   Ed.   485. 

81.  Disputed  entry.— The  adjudication 
of  the  register  and  receiver  is  subject  to 
revision  in  the  courts  of  justice,  on  proof, 
showing  that  the  entry  was  obtained  by 
fraud  and  the  imposition  of  false  testi- 
mony on  those  officers,  as  to  settlement 
and  cultivation.  Lytle  v.  Arkansas,  22 
How.  193,  16  L.  Ed.  306;  Barnard  v.  Ash- 
ley, 18  How.  43,  15  L.  Ed.  285;  Cunning- 
ham V.  Ashley,  14  How.  377,  14  L.  Ed.  462; 
Garland  v.  Wynn,  20  How.  6,  8,  15  L.  Ed. 
801;  Lindsey  v.  Hawes,  2  Black  554,  558, 
17  L.  Ed.  265;  Comegys  v.  Vasse,  1  Pet. 
193,  212,  7  L.  Ed.  108;  Turner  v.  Sawyer, 
150  U.  S.  578,  587,  37  L.  Ed.  1189. 

The  register  and  receiver,  on  due  proof 
and  examination,  rejected  B.'s  claims  to 
a  preference  of  entry  of  the  four  quarter 
sections.  It  was  held  that  he  was  not 
thereby  concluded  from  setting  them  up 
in  a  court  of  equity.  The  register  and  re- 
ceiver do  not  so  act  in  a  judicial  capacity, 
that  their  judgment  is  conclusive  of  the 
claim.  Barnard  v.  Ashley,  18  How  43 
44,  15  L.  Ed.  285. 

In  Garland  v.  Wynn,  20  How.  6,  15  L. 
Ed.  801,  it  was  held  that  where  the  reg- 
ister   and    receiver    of    public    lands    had 
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proceedings  before  the  register  and  receiver,  and  even  into  those  of  the  land' 
office  or  other  offices,  where  the  right  of  property  of  the  party  is  involved,  and 
correct  errors  of  law  or  of  fact  to  his  prejudice.^-  Where  several  parties  set  up 
conflicting  claims  to  property,  with  which  a  special  tribunal  may  deal,  as  be- 
tween one  party  and  the  government,  regardless  of  the  others,  the  latter  may 
come  into  the  ordinary  courts  of  justice  and  litigate  the  conflicting  claims. ^-^ 
The  action  of  the  officers  of  the  land  department  of  the  government,  although 
not  absolutely  conclusive  upon  a  subject,  their  deliberate  action,  with  careful 
attention,  and  all  the  means  of  ascertaining  what  was  right,  should  not  be  set 
aside  without  sufficient  reason.^'*  But  courts  of  equity  are  not  authorized  to 
re-examine  into  a  mere  question  of  fact  dependent  on  conflicting  evidence,  and 
to  review  the  weight  which  those  officers  attached  to  such  evidence. ^-^  When 
a  decision  has  been  made  by  the  secretary  of  the  interior,  courts  will  not  enter- 
tain an  inquiry  as  to  the  extent  of  his  investigation  and  knowledge  of  the  points 
decided,  or  as  to  the  methods  by  which  he  reached  his  determination. ^^ 

cc.  Stdts  by  Government — (aa)  In  General. — The  United  States  can  prop- 
erly proceed  by  bill  in  equity  to  have  a  judicial  decree  of  nullity  and  an  order  of 
cancellation  of  a  patent  for  reasons  hereinafter  set  forth.^'^  Public  officers  can- 
not bind  the  government  beyond  the  scope  of  their  lawful  authority  in  the  is- 
suance of  patents. ^^  The  United  States  has  the  same  remedy  in  a  court  of 
equity  to  set  aside  or  annul  a  patent  for  land,  on  the  ground  of  fraud  in  procur- 
ing its  issue,  which  an  individual  would  have  in  regard  to  his  own  deed  procured 
under  similar  circumstances.^^     Even  in  cases  where  the  patent  has  been  called 


been  imposed  upon  by  ex  parte  affidavits, 
and  a  patent  has  been  obtained  by  one 
having  no  interest  secured  to  him  in  vir- 
tue of  the  pre-emption  laws,  to  the  de- 
struction of  another's  right  who  had  a 
preference  t  .'  entry,  which  he  preferred 
and  exerted  in  due  form,  but  which  right 
was  defeated  by  false  swearing  and  fraudu- 
lent contrivance  brought  about  by  him  to 
whom  the  patent  was  awarded,  that  the 
jurisdiction  of  the  courts  of  justice  was 
not  ousted  by  the  regulations  of  the  com- 
missioner of  the  general  land  office.  "The 
general  rule  is,"  says  Mr.  Justice  Catron, 
"that  where  several  parties  set  up  con- 
flicting claims  to  property,  with  which  a 
special  tribunal  may  deal,  as  between  one 
party  and  the  government,  regardless  of 
the  rights  of  others,  the  latter  may  come 
into  the  ordinary  courts  of  justice  and 
litigate  the  conflicting  claim."  Turner  v. 
Sawyer,  150  U.  S.  578,  587,  37  L.  Ed.  1189; 
Lindsey  v.  Hawes,  2  Black  554,  558,  17  L. 
Ed.  265. 

The  decisions  of  the  receiver  and  reg- 
ister of  lands  for  the  territory  of  Minne- 
sota are  not  of  conclusive  efficacy.  They 
may  be  inquired  into  and  declared  inopera- 
tive by  courts.  Minnesota  v.  Bachelder,  1 
Wall.   109.  17   L.   lul.   551. 

82.  Where  right  of  property  involved. 
— Minnesota  v.  I'.achelder,  1  Wall.  109,  115, 
17  L.  Ed.  551.  See  United  States  v.  Castil- 
lero,  2  Black  1,  17  L.  Ed.  360.  See,  also. 
O'Brien  v.  Perry,  1  Black  132,  139,  17  L. 
Ed.    114. 

83.  Garland  v.  Wynn,  20  How.  G,  15  L. 
Ed.    801. 

84.  Kansas  City,  etc.,  R.  Co.  v.  At- 
torney General,  118  U.  S.  682,  695,  30  L. 
Ed.   281. 


85.  Questions  of  fact — Weight  of  evi- 
dence.— Baldwin  v.  Stark,  107  U.  S.  463, 
465,  27  L.  Ed.  526.  See  Potter  v.  Hall,  189 
U.    S.   292,   301,   47    L.    Ed.    817. 

86.  Extent  of  investigation — Method  of 
reaching  conclusion. — De  Cambra  v.  Rog- 
ers,  189   U.    S.    119.    122,   47    L.    Ed.   734. 

87.  Suits  by  government.— United  States. 
V.  Beebe,  127  U.  S.  338,  342,  32  L.  Ed.  121; 
United  States  v.  Minor,  114  U.  S.  233,  29 
L.  Ed.  110;  United  States  v.  Stone,  2  Wall. 
525,  17  L.  Ed.  765;  United  States  v.  San 
Jacinto  Tin  Co.,  125  U.  S.  273,  283,  31  L- 
Ed.  747;  Colorado  Coal,  etc.,  Co.  v.  United 
States,  123  U.  S.  307,  31  L.  Ed.  182;  United 
States  V.  Stinson,  197  U.  S.  200,  204,  49  L. 
Ed.  724.  See  post,  "Classification  of  Suits 
for  Cancellation,"  II,  B,  4,  i,  (1),  (d), 
cc,   (gg). 

88.  Unauthorized  acts  of  public  officers. 
— Leavenworth,  etc.,  R.  Co.  v.  United 
States,  92  U.  S.  733,  739,  23  L.  Ed.  634. 
followed  in  Missouri,  etc.,  R.  Co.  v. 
United  States,  Note,  92  U.  S.  760,  23  L- 
Ed.    645. 

"They  are  but  the  servants  of  the  law, 
and,  if  they  depart  from  its  requirements, 
the  government  is  not  bound.  There 
would  be  a  wild  license  to  crime  if  their 
acts,  in  disregard  of  the  law,  were  to  be 
upheld  to  protect  third  parties,  as  though 
performed  in  compliance  with  it.''  Mofifat 
V.  United  States,  112  U.  S.  24,  31,  28  L. 
L.  Ed.  623.  citing  and  distinguishing  Polk 
V.  Wendell,  5  Wheat.  293.  304,  5  L.  Ed.  92. 

89.  Fraud,  etc. — United  States  v.  Minor, 
114  U.  S.  233,  29  L.  Ed.  110;  United  States 
7'.  Hughes,  11  How.  552,  13  L.  Ed.  809. 
See,  also.  United  States  v.  King,  3  How. 
773,  11  L.  Ed.  824.  See  post,  "Fraud,"  II, 
B,  4,  i,  (1),  (d),  cc.  (gg),  bbb,  (fff). 
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void,  the  right  of  the  United  States  to  maintain  a  bill  to  set  it  aside  has  been 
sustained. ^"^ 

(bb)  Xature  and  Purpose  of  Suit. — A  suit  by  the  government  to  set  aside 
and  annul  a  patent  is  in  effect  a  suit  by  the  government  to  restore  to  a  tribunal 
to  which  it  has  committed  exclusive  jurisdiction  over  certain  matters  that  juris- 
diction which  through  inadvertence  and  mistake  it  has  been  deprived  of.^^ 

(cc)  Sufficiency  of  Interest  of  Government. — The  right  of  the  government  of 
the  United  States  to  institute  such  a  suit  depends  upon  the  same  general  prin- 
ciples which  would  authorize  a  private  citizen  to  apply  to  a  court  of  justice  for 
relief  against  an  instrument  obtained  from  him  by  fraud  or  deceit,  or  any  of 
those  other  practices  which  are  admitted  to  justify  a  court  in  granting  relief; 
the  government  must  show  that,  like  the  private  individual,  it  has  such  an  in- 
terest in  the  relief  sought  as  entitles  it  to  move  in  the  matter.'*^  'j^j-jg  United 
States  can  properly  proceed  by  bill  in  equity  to  have  a  judicial  decree  of  nullity 
and  an  order  of  cancellation  of  a  patent  issued  in  mistake,  or  obtained  by  fraud, 
where  the  government  has  a  direct  interest,  or  is  under  an  obligation  respecting 
the  relief  invoked. ^'^ 

(dd)  Form  of  Remedy. — In  England  the  cancellation  of  a  grant  of  public 
land  was  originally  done  by  scire  facias,  but  in  this  country  the  more  appro- 
priate remedy  is  by  bill  in  equity  brought  by  or  on  behalf  of  the  United  States."** 


90.  Patent  void. — Moran  v.  Horskj%  178 
U.  S.  205,  212,  44  L.   Ed.  1038. 

Thus,  in  United  States  v.  Stone,  2  Wall. 
525,  17  L.  Ed.  765,  patents  had  been  is- 
sued for  certain  lands  (which  were  in  fact 
within  the  limits  of  Fort  Leavenworth 
Military  Reservation),  and  a  bill  in  equity 
was  filed  by  the  United  States  to  set  them 
aside.  See  Moran  v.  Horsky,  178  U.  S. 
205,    212,    44    L.    Ed.    1038. 

91.  Purpose  of  suit. — Germania  Iron  Co. 
V.  United  States,  165  U.  S.  379,  41  L.  Ed. 
754;  Hughes  v.  United  States,  4  Wall. 
232,  18  L.    Ed.   303. 

A  bill  in  chancery,  brought  by  the 
United  States  to  set  aside  and  vacate  a 
patent  issued  under  its  authority,  is  not 
to  be  treated  as  a  writ  of  error,  or  as  a 
petition  for  a  rehearing  in  chancery,  or  as 
if  it  were  a  mere  retrial  of  the  case  as  it 
was  before  the  land  office,  with  such  ad- 
ditional proof  as  the  parties  may  be  able 
to  produce.  United  States  v.  Marshall 
Silver  Min.  Co.,  129  U.  S.  579,  589,  32  L. 
Ed.    734. 

92.  Necessity  for  interest. — Curtner  v. 
United  States,  149  U.  S.  662,  671,  37  L.  Ed. 
89;  United  States  v.  San  Jacinto  Tin  Co., 
125  U.  S.  273,  31  L.  Ed.  747;  United  States 
V.  Iron  Silver  Min.  Co.,  128  U.  S.  673,  676, 
32  L.  Ed.  571;  United  States  v.  Missouri, 
etc.,  R.  Co.,  141  U.  S.  358,  381,  35  L.  Ed. 
766;  Hardin  v.  Jordan,  140  U.  S.  371,  401, 
35    L.    Ed.   428. 

If  it  is  apparent  that  the  suit  is  brought 
for  the  benefit  of  some  third  party,  and 
that  the  United  States  has  no  pecuniary 
interest  in  the  remedy  sought,  and  is  un- 
der no  obligation  to  the  party  who  will 
be  benefited  to  sustain  an  action  for  his 
use,  it  can  no  more  sustain  such  an  action 
than  any  private  person  could  under 
similar  circumstances.  In  re  Debs,  158 
U.  S.  564.  584.  39  L.  Ed.  1092;  United 
States  V.   San  Jacinto  Tin   Co.,   125  U.   S. 


273,  31  L.  Ed.  747;  United  States  v.  Beebe, 
127  U.  S.  338,  32  L.  Ed.  121;  Curtner  v. 
United  States,  149  U.  S.  662,  671,  37  L.  Ed. 
890;  San  Pedro,  etc.,  Co.  v.  United  States, 
146   U.   S.   120,  132,  36  L.    Ed.   912. 

But  the  right  to  bring  such  a  suit  ex- 
ists only  when  the  government  has  an  in- 
terest in  the  remedy  sought  by  reason  of 
its  interest  in  the  land,  or  the  fraud  has 
been  practiced  on  the  government  and 
operates  to  its  prejudice,  or  it  is  under 
obligation  to  some  individual  to  make  his 
title  good  by  setting  aside  the  fraudulent 
patent,  or  the  duty  of  the  government  to 
the  public  requires  such  action.  United 
States  V.  San  Jacinto  Tin  Co.,  125  U.  S. 
273,  31  L.  Ed.  747.  See  United  States  v. 
Missouri,  etc.,  R.  Co.,  141  U.  S.  358,  381,  35 
L.    Ed.  766. 

93.  Sufficiency. — United  States  v.  Beebe, 
127  U.  S.  338,  32  L.  Ed.  121;  United  States 
V.  Missouri,  etc.,  R.  Co.,  141  U.  S.  358. 
35  E.  Ed.  766;  United  States  v.  Hughes, 
11  How.  552,  13  E.  Ed.  809;  Hughes  v. 
United  States,  4  Wall.  232,  18  L.  Ed.  303; 
Curtner  v.  United  States,  149  U.  S-  662, 
672,  37  L.  Ed.  890;  San  Pedro,  etc.,  Co.  v. 
United  States,  146  U.  S.  120,  132,  36  L.  Ed. 
912. 

It  is  the  plain  duty  of  the  United  States 
to  seek  to  vacate  and  annul  an  instru- 
ment, to  the  end  that  their  previous  en- 
gagement may  be  fulfilled  by  the  transfer 
of  a  clear  title,  the  only  one  intended  for 
the  purchaser  by  the  act  of  congress. 
United  States  v.  Hughes,  11  How.  552, 
.''.68,  13  L.  Ed.  809;  Hughes  v.  United 
States,  4  Wall.  232,  236,  18  L.  Ed.  303; 
United  States  v.  Beebe,  127  U,  S.  338,  343, 
32    L.    Ed.    121. 

94.  Maxwell  Land-Grant  Case,  121  U. 
S.  325,  30  L.  Ed.  949;  United  States  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273,  31  L. 
Ed.   747;   United    States   v.   Stone,   2   Wall. 
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(ee)  By  Whom  Instituted — aaa.  Under  Atithority  of  Attorney  General. — 
The  authority  of  the  attorney  general  under  the  constitution  and  laws  of  the 
United  States,  to  institute  suit  in  the  name  of  the  United  States  to  cancel  a  pat- 
ent, has  been  uniformly  maintained, ^^  and  according  to  some  authorities  such  a 
suit  must  be  instituted  under  his  authority.^" 

bbb.  Snit  by  Individual  in  Name  of  Government. — Suits  to  cancel  patents  may 
be  instituted  by  private  individuals  in  the  name  of  the  government  and  by  it? 
authority.^' 

(ff)  Jurisdiction.— See  ante,  "At  Law  or  in  Equity,"  II,  B,  4,  i,  (1),  (d),  ff. 

(gg)  Classification-  of  Suits  for  Cancellation — aaa.  In  General. — Suits  to 
set  aside  patents  for  land  may  be  conveniently  grouped  in  three  classes:  First, 
where,  the  government  being  the  only  party  interested,  the  patent  is  charged  to 
have  been  obtained  by  fraud  in  representations  or  conduct.^^  Second,  where  the 
land  by  appropriate  reservation  is  not  subject  to  patent,  but  is,  nevertheless, 
erroneously  patented."'^  Third,  where  the  land,  though  subject  to  patent  in  the 
ordinary  administration  of  the  land  office,  is  patented  to  the  wrong  person  either 
through  fraud  or  by  reason  of  mistake  or  inadvertence.^ 


525,   585,    17    L.    Ed.    765;    Moore   v.    Rob- 
bins,   90   U.    S.    530,   24   L.    Ed.    848. 

Information  in  nature  of  bill. — It  has 
been  held  that  it  is  not  a  sufficient  objec- 
tion to  a  decree  of  cancellation,  that  the 
process  was  by  an  information  in  the  na- 
ture of  a  bill  in  chancery,  tiled  by  the  at- 
torney for  the  United  States.  A  simple 
bill  in  equity  would  have  been  better,  but 
this  process  being  so  in  substance,  the 
case  will  not  be  dismissed  for  want  of 
form.  United  States  v.  Hughes,  11  How. 
552,    13   L.    Ed.   809. 

95.  By  whom  instituted— Attorney  gen- 
eral.—United  States  v.  Beebe,  127  U.  S. 
338,  342,  32  L,.  Ed.  121;  United  States  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273,  31  L. 
Ed.  747;  United  States  v.  Hughes,  11  How. 
552,  13  L.  Ed.  809;  Hughes  v.  United 
States,  4  Wall.  232,  18   L.   Ed.  303. 

96.  Western  Pac.  R.  Co.  v.  United 
States,  108  U.  S.  510,  512,  27  L.  Ed.  806, 
according  to  the  authority  of  United 
States  V.  Throckmorton,  98  U.  S.  61.  25 
L.  Ed.  93. 

97.  Suit  by  individual  in  name  of  gov- 
ernment.— Lee  V.  Johnson,  116  U.  S.  48, 
49,   29    L.    Ed.   570. 

Where  the  United  States  has  not  re- 
ceived any  damage  or  injury,  and  can  ob- 
tain no  advantage  from  the  suit  instituted 
by  it,  the  conduct  of  the  parties  them.- 
selves,  for  whose  benefit  such  action  may 
be  brought,  must  itself  be  so  free  from 
fault  or  neglect  as  to  authorize  them  to 
come,  with  clean  hands,  to  ask  the  use 
of  the  name  of  the  government  to  redress 
any  wrong  which  may  have  been  done  to 
them.  United  States  v.  Marshall  Silver 
Min.  Co.,  129  U.  S.  579,  589,  32  L.  Ed. 
734. 

98.  Classification  of  suits  for  cancella- 
tion.— See  United  States  7'.  .American  Bell 
Tel.  Co.,  167  U.  S.  224.  239.  42  L.  Ed.  144, 
citing  the  following  as  being  in  the  first 
class:  United  States  t'.  Hughes,  11  How. 
552,  13  L.  Ed.  809;  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93; 
United  States  v.  Atherton,  102  U.   S.  372, 


26  L.  Ed.  213;  Moffat  v.  United  States,  112 
U.  S.  24,  28  L.  Ed.  623;  United  States  v. 
Minor,  114  U.  S.  233,  29  L.  Ed.  110;  AJax- 
well  Eand-Grant  Case,  121  U.  S.  325,  30 
L.  Ed.  949;  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  Ed. 
182;  United  States  v.  San  Jacinto  Tin  Co., 
125  U.  S.  273,  31  L.  Ed.  747;  United  States 
V.  Iron  Silver  Min.  Co.,  128  U.  S.  673,  32 
L.  Ed.  571;  United  States  v.  Hancock,  133^ 
U.  S.  193,  33  L.  Ed.  601;  United  States  v. 
Trinidad  Coal,  etc.,  Co.,  137  U.  S.  160,  34 
L.  Ed.  640;  United  States  v.  Budd,  144  U. 
S.  154,  36  L.  Ed.  384;  San  Pedro,  etc.,  Co. 
V.  United  States,  146  U.  S.  120,  36  L.  Ed. 
912. 

99.  Land  not  subject  to  patent  erro- 
neously patented. — United  States  v.  Ameri- 
can Bell  Tel.  Co.,  167  U.  S.  224,  239,  42 
L.  Ed.  144,  citing  the  following  cases  as 
belonging  to  this  second  class:  United 
States  z:  Stone,  2  Wall.  525,  17  L.  Ed.  765; 
Leavenworth,  etc.,  R.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  Ed.  634;  McLaughlin 
V.  United  States,  107  U.  S.  526.  27  L.  Ed. 
621;  Western  Pac.  R.  Co.  v.  United  States, 
108  U.  S.  510,  27  L.  Ed.  806;  Mullan  v. 
United  States,  118  U.  S.  271,  30  L.  Ed. 
170. 

1.  Land  patented  to  wrong  person. — 
United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  224,  239,  42  L.  Ed.  144,  citing 
the  following  cases  as  belonging  to  the 
third  class,  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  Ed.  303;  United  States 
r.  Beebe,  127  U.  S.  338.  32  L.  Ed.  121; 
United  States  r.  Marshall  Silver  Min.  Co., 
129  U.  S.  579,  32  L.  Ed.  734;  United  States 
V.  Missouri,  etc..  R.  Co.,  141  U.  S.  358, 
35  L.  Ed.  766;  United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  36  L.  Ed.   1091. 

If  other  parties  possess  equities  su- 
perior to  those  of  the  patentee,  upon 
which  the  patent  issued,  a  court  of  equitv 
will,  upon  proper  proceedings,  enforce  such 
equities  by  canceling  the  patent.  Gibson 
7'.  Chouteau,  13  Wall.  92,  102,  20  L.  Ed. 
534,  citing  Cunningham  v.  Ashley,  14  How. 
377,   14  L.    Ed.  462;   Lindsey  v.   Hawes,   2 
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bbb.  BxempUfication  of  Grounds  for  Cancellation — (aaa)  General  Statement, 
— If  the  officers  of  the  land  department  of  the  government  have  acted  within 
the  general  scope  of  their  power,  and  without  fraud,  the  patent  which  has  issued 
after  such  proceedings  must  remain  a  valid  instrument,  and  the  court  will  not 
interfere,  unless  there  is  such  a  gross  mistake  or  violation  of  the  law  which 
confers  their  authority,  as  to  demand  a  cancellation  of  the  instrument. - 

(bbb)  Fraud — aaaa.  In  General. — Where  a  patent  has  been  fraudulently 
obtained  or  issued,  the  United  States  may  have  relief  in  equity.^  For  illustra- 
tive cases  as  to  what  constitutes  fraud  sufficient  to  justify  the  cancellation  of  a 
patent,  see  the  notes  below.'* 

bbbb.  False  and  Fraudulent  Representation. — Misrepresentation  knowingly 
made  by  an  applicant  for  a  patent  will  afterwards  justify  the  government  in  a 
proceeding  to  set  it  aside.  The  government  has  the  same  right  to  demand  a 
cancellation  of  the  conveyances  of  the  United  States,  when  obtained  by  false 
and  fraudulent  representations,  as  a  private  individual  when  a  conveyance  of 
his  lands  is  obtained  in  like  manner.^ 

(ccc)    Mistake  or  Inadvertence. — A  court  of  equity  will  set  aside  a  patent  of 


Black  554,  17  L.  Ed.  265;  Stark  v.  Starrs, 
6  Wall.  402,  18  L.  Ed.  925;  Johnson  v. 
Towsley,  13  Wall.  72,  20  L.  Ed.  485; 
United  States  v.  Hughes.  11  How.  552, 
13  L.  Ed.  809;  Hughes  v.  United  States, 
4  Wall.  232.  18  L.  Ed.  303;  United  States 
V.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  280, 
31  L.  Ed.  747;  United  States  v.  Stone,  2 
Wall.  525,  17  L.  Ed.  765. 

Courts  of  equity  will  interfere  to  can- 
cel patents  and  deeds  on  the  ground  of 
fraud,  or  by  reason  of  other  facts  show- 
ing that  the  patentee  or  grantee  is  not  of 
right  entitled  to  the  land.  Germania  Iron 
Co.  V.  United  States,  165  U.  S.  379,  41  L. 
Ed.  754;  Bockfinger  v.  Foster,  190  U.  S. 
116,  125,  47  L.  Ed.  975;  United  States  v. 
Beebe,  127  U.  S.  338,  342,  32  L.  Ed.  121. 

2.  Exemplification  of  grounds  for  can- 
cellation.— United  States  v.  Marshall  Silver 
Min.  Co.,  129  U.  S.  579,  588,  32  L.  Ed.  734; 
Hedrick  v.  Atchison,  etc.,  R.  Co.,  167  U. 
S.  673,  681,  42  L-  Ed.  320;  Williams  v. 
United  States,  138  U.  S.  514,  34  L.  Ed. 
1026;  Germania  Iron  Co.  v.  United  States, 
165  U.  S.  379,  41  L.  Ed.  754;  Southern  Pac. 
R.  Co.  V.  United  States,  200  U.  S.  354,  359, 
50  L.  Ed.  512. 

3.  Fraud. — Moore  v.  Robbins,  96  U.  S. 
530,  24  L.  Ed.  848;  United  States  v.  Beebe, 
127  U.  S.  338.  32  L.  Ed.  121;  United  States 
V.  Stone,  2  Wall.  525,  17  L.  Ed.  765;  Col- 
orado Coal,  etc.,  Co.  v.  United  States, 
123  U.  S.  307,  31  L.  Ed.  182;  United  States 
V.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  31 
L.  Ed.  747;  United  States  v.  Stinsnn.  197 
U.  S.  200,  285.  49  L.  Ed.  724;  United  States 
V.  Minor,  114  U.  S.  233,  29  L.  Ed.  110; 
Stoddard  v.  Chambers,  2  How.  284,  318, 
11   L.   Ed.  269. 

4.  Illustrative  cases. — United  States  v. 
Stinson,  197  U.  S.  200.  205,  49  L.  Ed.  724; 
Kansas  Citv.  etc.,  R.  Co.  v.  Attorney  Gen- 
eral, 118  US.  682,  39  L.  Ed.  281;  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  381,  30 
L.  Ed.  949;  United  States  v.  Des  Moines, 
etc.,  R.  Co.,  142  U.  S.  510,  35  L.  Ed.  1099; 
United  States  v.  Budd,  144  U.  S.  154,  160, 


36  L.  Ed.  384;  San  Pedro,  etc.,  Co.  v. 
United  States,  146  U.  S.  120,  139,  36  L. 
Ed.    912. 

Where  there  were  in  fact  no  actual  set- 
tlements and  improvements  on  any  of 
the  lands  as  falsely  set  out  in  the  affi- 
davits in  support  of  the  pre-emption 
claims  and  in  the  certificates  issued 
therean,  this  constituted  a  fraud  upon  the 
United  States  sufficient  in  equity  as  against 
the  parties  perpetrating  it,  or  those  claim- 
ing under  them  with  notice  of  it,  to  justify 
the  cancellation  of  the  patents  issued  to 
them.  But  it  is  not  such  a  fraud  as  pre- 
vents the  passing  of  the  legal  title  by  the 
patents.  Colorado  Coal,  etc.,  Co.  v.  United 
States,  123  U.  S.  307,  313,  31  L.   Ed.  182. 

Where  an  association  seeking  to  evade 
the  act  of  congress  March  3,  1873,  en- 
titled "an  act  to  provide  for  the  sale  of 
the  lands  of  the  United  States  containing 
coal,"  by  using  for  its  own  benefit  the 
names  of  both  its  members  and  employees 
to  obtain  from  the  government  vacant 
coal  lands,  which  it  could  not  legally  ob- 
tain upon  entries  made  in  its  own  name,, 
and  which  it  was  expressly  forbidden  to 
enter  by  reason  of  some  of  its  members 
having  previously  taken  the  benefit  of  the 
statute,  then  the  lands  in  question  were 
fraudulently  obtained,  and  the  patents  is- 
sued therefore  could  be  canceled  in  a  suit 
by  the  United  States.  United  States  r. 
Trinidad  Coal,  etc.,  Co.,  137  U.  S.  160,  167 
168,  34   L.    Ed.   6^0. 

5.  False  and  fraudulent  representations. 
— United  States  v.  Iron  Silver  Min.  Co, 
128  U.  S.  673,  676.  32  L.  Ed.  571;  Moore  v. 
Robbins,  96  U.  S.  530,  24  L.  Ed.  848; 
United  States  v.  Minor,  114  U.  S.  233  2i> 
L.    Ed.   110. 

The  burden  of  proof  in  such  cases  is 
upon  the  government.  The  presumption 
attendin.g  the  patent,  even  when  directly 
assailed,  that  it  was  issued  upon  sufficient 
evidence  that  the  law  had  been  complied 
with  by  the  officers  of  the  government 
charged  with  the  alienation  of  public  lands, 
can   only  be  overcome   by  clear  and   con- 
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the  United  States  obtained  by  mistake  or  inadvertence  of  the  ofBcers  of  the 
land  office,  on  a  bill  filed  for  that  purpose  by  the  government  when  the  patent 
prima  facie  passes  the  title.^ 

.  (ddd)  Misconstruction  of  the  Lazu  of  the  Case. — A  radical  mistake  made  by 
the  officers  of  the  land  department  of  the  law  governing  the  disposition  of  the 
public  lands,  has  always  been  held  to  be  subject  to  remedy  in  a  court  of  equityJ 

(hh)  Return  of  Purchase  Money. — When  the  United  States  files  a  bill  to 
vacate  a  patent,  on  the  ground  that  it  was  fraudulently  obtained  upon  false 
testimony,  it  is  not  necessary  to  offer  in  the  bill  to  return  the  purchase  money 
paid  for  the  land  by  the  patentee.^ 

(ii)  Pleading — aaa.  Sufficiency  and  Certainty  of  Allegations. — The  allega- 
tions in  a  bill  praying  the  cancellation  of  a  patent  should  be  clearly  stated.^  A 
bill  to  set  aside  or  annul  a  patent  of  the  United  States  for  public  lands,  or  to 
correct  it  on  account  of  fraud  or  mistake,  must  show,  by  like  averments,  the 
particulars  of  the  fraud,  and  the  character  of  the  mistake  and  how  it  occurred.^** 

bbb.  Authority  of  Attorney  General. — It  has  been  held  that  the  bill  need  not 
show  on  its  face  that  it  was  filed  by  authority  of  the  attorney  general  where 
other  sufficient  evidence  of  such  authority  is  produced. ^^ 

(jj)  Defenses — aaa.  In  General. — When  the  government  is  a  mere  formal 
complainant  in  a  suit,  not  for  the  purpose  of  asserting  any  public  right  or  pro- 
tecting any  public  interest,  title,  or  property,  but  merely  to  form  a  conduit 
through  which  one  private  person  can  conduct  litigation  against  another  private 
person,  a  court  of  equity  will  not  be  restrained  from  administering  the  equities 
existing  between  the  real  parties  by  any  exemption  of  the  government  designed 
for  the  protection  of  the  rights  of  the  United  States  alone. ^- 


vincing  proof.  United  States  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673,  676,  32  L.  Ed. 
571. 

6.  Mistake  or  inadvertence. — Hughes  v. 
United  States,  4  Wall.  232,  18  L.  Ed.  303; 
United  States  v.  Stone,  2  Wall.  525,  17  L- 
Ed.  765;  Moore  v.  Robbins,  96  U.  S.  530, 
24  L.  Ed.  848;  Williams  v.  United  States, 
138  U.  S.  514,  34  L.  Ed.  1026;  Germania 
Iron  Co.  V.  United  States,  165  U.  S.  379, 
41  L.  Ed.  754;  Alullan  v.  United  States, 
118  U.  S.  271,  278,  30  L.  Ed.  170.  See  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S. 
286,    292,    34    L.    Ed.    155. 

Where  a  person  entered  land  according 
to  law,  but  omitted  to  obtain  a  patent  tor 
it,  and  another  person  afterwards  obtained 
a  patent  from  the  United  States  by  pro- 
ceeding as  if  it  were  vacant  land,  knowing 
at  the  same  time  that  it  was  not  vacant, 
the  patent  thus  obtained  will  be  set  aside. 
United  States  v.  Hughes,  11  How.  552,  13 
L.   Ed.  809. 

7.  Misconstruction  of  the  law  of  the 
case. — United  States  v.  Minor,  114  U.  S. 
233,   29    L.    Ed.    110. 

Where  a  patent  has  been  issued  under 
a  misconstruction  of  the  law  of  the  case, 
the  United  States  may  have  relief  there- 
from in  a  court  of  equity.  Moore  v.  Rob- 
bins,   96  U.   S.   530,  24  L.    Ed.   848. 

Mistake  of  law  as  to  character  of  lands. 
— Mullan  V.  United  States,  118  U.  S.  271. 
278,  30  L.  Ed.  170;  McLaughlin  v.  United 
States,  107  U.  S.  526,  27  L.  Ed.  621;  West- 
ern Pac.  R.  Co.  V.  United  States,  108  U. 
S.    510.   27    L.    Ed.    806. 

8.  Return  of  purchase  money. — United 
States  V.   Minor,  114  U.  S.  233,  29  L.  Ed. 


110.  See  on  similar  point  Moffat  v.  United 
States,  112  U.  S.  24,  32,  28  L.  Ed.  623; 
Morris  v.  United  States,  174  U.  S.  196,  241, 
43    L.   Ed.   946. 

Where  the  invalidity  of  the  patent  is 
not  apparent  on  its  face,  but  is  proved  by 
extrinsic  evidence,  and  where  the  contro- 
versy respecting  the  title  is  not  aban- 
doned by  the  defendants,  they  are  not  en- 
titled to  a  decree  for  a  return  of  the  pur- 
chase money,  or  for  costs.  Morris  v. 
United  States,  174  U.  S.  196,  245,  43  L. 
Ed.  946,  citing  Peirsoll  v.  Elliott,  6  Pet. 
95,  8  L.  Ed.  332.  See  ante,  "Recovery  of 
Money   Paid,"   II,   B,   3,   d,    (9). 

9.  Sufficiency  and  certainty  of  allega- 
tions.— Maxwell  Land-Grant  Case,  121  U. 
S.  325,  30  L.  Ed.  949;  United  States  v. 
Iron  Silver  Min.  Co.,  128  U.  S.  673,  676, 
32  L.  Ed.  571;  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  Ed.  182; 
United  States  v.  San  Jacinto  Tin  Co.,  125 
U.  S.  273,  31  L.  Ed.  747;  United  States  v. 
Des  Moines,  etc.,  R.  Co.,  142  U.  S.  510, 
35  L.  Ed.  1099;  United  States  v.  Budd, 
144  U.  S.  154,  36  L.  Ed.  384;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  224, 
42  L.  Ed.  144;  United  States  v.  Stinson, 
197  U.  S.  200,  204,  49  L.  Ed.  724.  See  the 
title   PLEADING,   vol.   9,   p.   418. 

10.  United  States  v.  Atherton,  102  U. 
S.   372,  26   L.   Ed.  213. 

11.  Authority  of  attorney  general. — 
Western  Pac.  R.  Co.  v.  United  States,  108 
U.  S.  510,  512,  27  L.  Ed.  806;  Mullan  v. 
United  States,  118  U.  S.  271,  275,  30  L.  Ed. 
170. 

12.  Defenses. — LTnited  States  v.  Beebe, 
127   U.   S.   338,   347,  32   L.   Ed.   121;   United 
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bbb.  Laches  and  Limitations. — When  the  government  is  the  real  party  in  in- 
terest, and  is  proceeding  simply  to  assert  its  own  rights  and  recover  its  own 
property,  there  can  be  no  defense  on  the  ground  of  laches  or  limitation. ^^ 

ccc.  Liability  of  Defendant  to  Lndictnient  and  Prosecution. — Neither  the  pro- 
visions of  §  2262,  Rev.  Stat.,  nor  the  liability  to  indictment,  nor 
the  actual  indictment  and  conviction  of  a  party  for  perjury  before 
the  land  department,  in  any  manner  supersedes  or  debars  the  United  States 
of  the  remedy  by  bill  in  chancery  to  vacate  the  patent  obtained  by  such  fraud- 
ulent practices. ^^ 

ddd.  Passing  of  Title  to  Bona  Fide  Purchaser — (aaa)  In  General. — It  is  a 
good  defense  to  an  action  to  set  aside  a  patent  that  the  title  has  passed  to  a 
bona  fide  purchaser,  for  value,  without  notice. ^^  And,  generally  speaking,  equity 
will  not  simply  consider  the  question  whether  the  title  has  been  fraudulently 
obtained  from  the  government,  but  also  will  protect  the  rights  and  interests  of 
innocent  parties. ^*' 

(bbb)  Who  Are  Bona  Fide  Purchasers. — To  the  application  of  the  doctrine 
of  a  bona  fide  purchaser  there  must  be  a  genuine  instrument  having  a  legal 
existence,  as  well  as  one  appearing  on  its  face  to  pass  the  title.  It  cannot  arise 
on  a  forged  instrument  or  one  executed  to  fictitious  parties,  that  is,  to  no  parties 
at  all,  however  much  deceived  thereby  the  purchaser  may  be.^'^ 


States  V.  San  Jacinto  Tin  Co.,  125  U.  S. 
273,  31  L.  Ed.  747;  In  re  Debs,  158  U.  S. 
564,  39  L.  Ed  1092;  United  States  v.  Stin- 
son,  197  U.  S.  200.  204,  49  L.  Ed.  724; 
Moran  v.  Horsky,  178  U.  S.  205,  214,  44 
L.  Ed.  1038.  See  Carothers  v.  Mayer,  164 
U.  S.  325,  41  L..  Ed.  453.  See.  also,  Pitts- 
burgh, etc.,  Iron  Co.  v.  Cleveland  Iron 
Min.   Co.,  178  U.   S.  270,  44  L.   Ed.   1065. 

13.  Laches  and  limitations. — United 
States  V.  Des  Moines,  etc.,  R.  Co.,  142  U. 
S.  510,  538.  35  L.  Ed.  1099,  citing  Curtner 
V.  United  States,  149  U.  S.  662,  37  L.  Ed. 
890;  San  Pedro,  etc.,  Co.  v.  United  States, 
146  U.  S.  120,  135.  36  L.  Ed.  912;  United 
States  V.  Stinson,  197  U.  S.  200,  49  L.  Ed. 
724.  And  see  the  titles  LACHES,  vol.  7. 
p.  820:  LIMITATION  OF  ACTIONS 
AND  ADVERSE  POSSESSION,  vol.  7, 
p.    915. 

Government  mere  formal  party. — See 
United  Sta:es  v.  Stinson,  197  U.  S.  200, 
49  L.  Ed.  724.  See,  generally,  the  title 
LACHES,  vol.  7.  p.  821. 

14.  Liability  of  defendant  to  indictment 
and  prosecution. — United  States  v.  Minor, 
114  U.  S.  233,  238.  29  L-   Ed.   110. 

15.  Passing  of  title  to  bona  fide  pur- 
■chaser. — United  States  ?'.  Stinson,  197  U. 
S.  200,  205,  49  L.  Ed.  724;  United  States 
V.  Burlington,  etc.,  R.  Co.,  98  U.  S.  334, 
342.  25  L.  Ed.  198;  United  States  v.  Mar- 
shall Silver  Min.  Co.,  129  U.  S.  579.  589, 
32  L.  Ed.  734;  United  States  v.  California, 
etc.,  Land  Co.,  148  U.  S.  31,  41,  37  L.  Ed. 
354;  United  States  v.  Winona,  etc.,  R.  Co., 
165  U.  S.  463,  479,  41  L.  Ed.  789.  See 
ante,  "Bona  Fide  Purchasers,"  IT,  B,  3,  d. 
(8),  (f);  "Protection  of  Bona  Fide  Pur- 
chasers," II,  B,  3,  d,  (9),  (b),  dd. 

In    order  fo    cancel    patents    for   timber 

lands  for  the  frauds  of  the  entrymen,  and 

after    such    lands    have    been    conveyed    to 

purchasers   for   value,   though    before   said 
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patents  were  issued,  it  is  necessary  to 
show  clearly  that  there  has  been  fraud  on 
the  part  of  said  entrymen  and  also -that 
the  purchasers  had  actual  knowledge 
either  of  the  fraud,  or  of  facts,  the  neces- 
sary inference  from  which  would  charge 
them  with  knowledge  of  the  fraud;  such 
purchasers  are  "not  bound  to  hunt  for 
grounds  of  fraud."  The  findings  of  the 
two  lower  courts  that  such  proof  of  knowl- 
edge failed,  will  not  be  disturbed.  United 
States  V.  Clark.  200  U.  S.  601,  609,  50  L. 
Ed.   616. 

See  Colorado  Coal,  etc.,  Co.  v.  United 
States,  123  U.  S.  307,  313,  31  L.  Ed.  182, 
for  a  case  in  which  suit  was  brought  to 
set  aside  land  patents  on  the  ground  that 
they  had  been  obtained  by  fraud,  and  in 
which  it  was  said:  "But  it  is  not  such  a 
fraud  as  prevents  the  passing  of  the  legal 
title  by  the  patents.  It  follows  that  to  a 
bill  in  equity  to  cancel  the  patents  upon 
these  grounds  alone,  the  defense  of  a 
bona  fide  purchaser  for  value  without  no- 
tice is  perfect."  See  United  States  v.  Cali- 
fornia, etc..  Land  Co.,  148  U.  S.  31,  41,  37 
L.   Ed.  354. 

16.  Rights  of  innocent  third  parties  pro- 
tected.—United  States  7'.  Stinson,  197  U. 
S.  200,  205,  49  L.   Ed.  72  1. 

17.  Who  are  bona  fide  purchasers. — 
Moffat  V.  United  States,  112  U,  S.  24,  31, 
28  L.  Ed.  623. 

Personal  inquiry. — \  purchaser  from  a 
patentee  is  not  derelict,  and  does  not  fail 
in  such  diligence  and  care  as  are  required 
to  make  him  a  bona  fide  purchaser,  because 
he  relies  upon  the  determination  made  by 
the  land  officers  of  the  government  in  ex- 
ecuting the  patent,  and  does  not  institute 
a  personal  inquiry  into  all  the  anterior 
transactions  upon  which  the  patent  rested. 
United  States  v.  California,  etc.,  Land  Co., 
148  U.  S.  31,  45,  37  L-  Ed.  354. 
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(kk)  Evidence — aaa.  Presumptions  and  Burden  of  Proof — (aaa)  Presump- 
tions.— The  patent  having  been  issued  by  officers  of  the  land  department,  to 
whose  supervision  and  control  are  entrusted  the  various  proceedings  required 
for  the  alienation  of  the  public  lands,  all  reasonable  presumptions  are  indulged 
in  support  of  their  action. ^^  If  upon  any  state  of  facts,  the  patent  might  have 
been  lawfully  issued,  the  court  will  presume,  as  against  collateral  attack,  that 
the  facts  existed,  but  that  presumption  has  no  place  in  a  suit  by  the  United 
States  directly  assailing  the  patent  and  seeking  its  cancellation  for  fraud  in  the 
conduct  of  those  officers. ^^ 

(bbb)  Burden  of  Proof. — In  such  a  suit  by  the  United  States  directly  assail- 
ing a  patent,  the  burden  of  proof  is  undoubtedly,  in  the  first  instance,  on  the  gov- 
ernment to  show  a  fatal  irregularity  or  corrupt  conduct  on  their  part.^o  The 
government  is  not  relieved  of  this  obligation'  by  the  negative  nature  of  the  prop- 
osition it  is  bound  to  establish.  It  is,  indeed,  sometimes  said  that  a  negative  is 
incapable  of  proof,  but  this  is  not  a  maxim  of  the  law.^i 

bbb.  Admissihility. — In  an  action  at  law,  a  record  of  the  proceedings  in  the 
land  office  in  order  to  impeach  a  patent  regular  upon  its  face,  is  inadmissible. 
But,  when  the  plaintiff  is  endeavoring,  by  a  bill  in  equity,  to  invalidate  a  patent 
by  averring  misconduct  on  the  part  of  officials,  a  complete  record  of  their  pro- 
ceedings is  not  only  relevant,  but  of  the  utmost  importance,  if  the  incidents  at- 
tending the  contest  in  the  land  office  were  to  be  at  all  a  subject  of  inquiry.22 

ccc.  Weight  and  Sufficiency. — The  allegations  of  a  bill  to  annul  a  grant,  pat- 
ent, or  other  solemn  evidence  of  title  emanating  from  the  United  States,  must 
be  fully  sustained  by  the  proof.^s  Clear,  convincing  and  unambiguous  proofs 
of  fraud  are  required  to  set  aside  a  patent ;  it  cannot  be  done  upon  a  mere  pre- 
ponderance  of   evidence.^'*      Only   that   class   of   evidence   which   commands   re- 


18.  Presumptions  and  burden  of  proof. 
—Lee  V.  Johnson.  116  U.  S.  48.  49,  29  L. 
Ed.  570;  United  States  v.  Iron  Silver  Min. 
Co.,  128  U.  S.  673,  32  L.  Ed.  571;  Colorado 
Coal,  etc.,  Co.  v.  United  States,  123  U.  S. 
307,  31  L.  Ed.  182;  Maxwell  Land-Grant 
Case,   121  U    S.  325,  30  L.   Ed.  949. 

19.  United  States  v.  Minor.  114  U.  S.  233. 
241,  29  L.  Ed.  110;  Moffat  v.  United  States, 
112  U.  S  24,  28  L.  Ed.  623.  See  ante,  "Col- 
lateral Attack,"  n,  B,  4,  i,  (1),  (c);  "Pre- 
sumptions Arising  from  Grant,''  11,  B,  3, 
d,  (4),  (a),  hh,  (bb). 

20.  Burden  of  proof. — Colorado  Coal, 
etc.,  Co.  V.  United  States,  123  U.  S.  307, 
317,  31  L.  Ed.  182;  Mofifat  v.  United  States. 
112  U.  S.  24,  30,  28  L.  Ed.  623;  United 
States  V.  Iron  Silver  Min.  Co.,  128  U.  S. 
673,  676,  32  L.  Ed.  571;  United  States  v. 
Stinson,  197  U.  S.  200,  205.  49  L.  Ed.  724. 
See,  generally,  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF,  vol.  9,  p. 
618. 

Merely  raising  a  suspicion,  however 
strong,  of  the  fraud  and  wrongdoing  of  its 
own  officer?,  is  not  enough  to  justify  the 
government  in  casting  upon  the  defendants 
the  burden  of  establishing  their  title.  Col- 
orado Coal,  etc.,  Co.  v.  United  States,  123 
U.  S.  307.  321,  31  L.  Ed.  182. 

But  when  a  case  is  established,  which,  if 
unexplained,  would  warrant  a  conclusion 
against  them,  the  burden  of  proof  is 
shifted,  and  they  must  show  such  integrity 
of  conduct  and  such  a  compliance  with  the 
law  as  will  sustain  the  patent.  Its  validity 
is,  then,  determinable,  like  any  other  con- 


troverted fact,  upon  the  weight  of  evidence 
produced  in  support  of  and  against  their 
action.  Mofifat  v.  United  States,  112  U.  S. 
24,  30,  28  L.  Ed.  623;  United  States  v.  Iron 
Silver  Min.  Co.,  128  U.  S.  673,  676,  32  L. 
Ed.  571. 

21.  Negative  nature  of  proposition.— 
Colorado  Coal,  etc..  Co.  v.  United  States, 
123  U.  S.  307,  31  L.  Ed.  182;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  224,. 
241,    42    L.    Ed.    144. 

22.  Admissibility, — Carr  v.  Fife,  156  U. 
S.  494,  501.  39  L.  Ed.  508;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636.  640,  26  L.  Ed.  875. 
See  ante,  "Evidence."  II.  B,  3,  d,  (10). 

23.  Weight  and  sufficiency. — Colorado 
Coal,  etc.,  Co.  v.  United  States,  123  U.  S. 
307,  31  L.  Ed.  182;  United  States  v.  Iron 
Silver  Min.  Co.,  128  U.  S.  673,  676,  32  L. 
Ed.  571;  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  31  L.  Ed.  747;  United 
States  V.  Des  Moines,  etc.,  R.  Co.,  142  U. 
S.  510,  35  L.  Ed.  1099;  United  States  v. 
Budd,  144  U.  S.  154,  36  L.  Ed.  384;  United 
States  V.  American  Bell  Tel.  Co..  167  U. 
S.  224,  42  L.  Ed.  144;  United  States  v. 
Stinson,  197  U.  S.  200,  204.  .49   L.   Ed.  724. 

The  effort  to  set  patents  aside,  to  annul 
them,  or  to  correct  mistakes  in  them 
should  only  be  successful  when  the  allega- 
tions on  which  this  is  attempted  are  fully 
sustained  bv  proof.  Maxwell  Land-Grant 
Case,  121  U.  S.  325.  381.  30  I|^  Ed.  949. 

24.  Mere  preponderance  msufficient. — 
United  State?  v.  Hancock,  133  U.  S.  193, 
197,  33  L.  Ed.  601;  Colorado  Coal,  etc., 
Co.  V.  United  States,  123  U.  S.  307,  31  L. 
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spect,  and  that  amount  of  it  which  produces  conviction,  shall  make  such  an 
attempt  successful. ^^ 

(11)  Operation  of  Judgment  on  Third  Parties. — No  adjudication  against  the 
government,  in  a  suit  by  it  to  set  aside  a  patent,  estops  an  individual  not  a  party 
thereto,  from  thereafter  setting  up  his  equitable  rights  in  the  land  for  which  the 
patent  was  issued. ^^ 

(mm)  Appeal. — Where  a  bill  is  filed  on  the  recommendation  of  the  secretary 
of  the  interior,  for  the  declared  purpose  of  having  the  questions  which  are  being 
pressed  upon  the  land  department,  in  connection  with  the  claims  against  the 
government,  determined  by  the  judicial  department,  which  claims  are  unsettled 
and  important,  an  appeal  to  the  supreme  court  is  proper.-'^ 

dd.  Suits  by  Private  Individuals — (aa)  In  General. — Until  the  issue  of  the 
patent,  the  land  is  under  the  control  of  the  land  department,  which,  upon  proper  in- 
vestigation and  for  sufficient  reasons,  may  set  aside  the  certificate  of  entry,  yet 
this  power  of  the  land  department  cannot  arbitrarily  be  exercised  without  notice 
to  the  entryman,  and  if  improperly  exercised  the  rights  of  the  entryman  may 
be  enforced  in  the  courts  after  the  patent  has  issued  to  other  parties. ^^  The 
principle  laid  down  is  that  where  several  parties  set  up  conflicting  claims  to 
property,  with  which  a  special  tribunal  may  deal,  as  between  one  party  and  the 
government,  regardless  of  the  rights  of  others,  the  latter  may  come  into  the 
ordinary  courts  of  justice,  and  litigate  the  conflicting  claims. ^9  The  holder  of 
a  legal  title  in  bad  faith  must  always  .yield  to  one  who  had  acquired  a  prior 
right  from  the  United  States  in  force  when  his  purchase  was  made  under  which 
his  patent  issued.  The  patent  vested  him  with  the  legal  title,  but  it  did  not 
determine  the  equitable  relations  between  him  and  third  persons.^^     Where  the 


Ed.  182;-  Lalone  v.  United  States,  164  U.  S. 
255,  257,  41  L.  Ed.  425;  United  States  v. 
Iron  Silver  Min.  Co.,  128  U.  S.  673,  32  L- 
Ed.  571;  Kansas  City,  etc.,  R.  Co.  v.  At- 
torney-General, 118  U.  S.  682,  30  L.  Ed. 
281;  United  States  v.  Des  Moines,  etc.,  R. 
Co.,  142  U.  S.  510,  541,  35  L.  Ed.  1099; 
Maxwell  Land-Grant  Case,  121  U.  S.  325, 
381,  30  L.  Ed.  949;  United  States  v.  Clark, 
200  U.  S.  601,  50  L.  Ed.  616;  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93; 
United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  224,  240,  42  L.  Ed.  144;  United 
States  V.  San  Jacinto  Tin  Co.,  125  U.  S. 
273,   300,   31    L.    Ed.    747. 

It  may  be  circumstantial  but  it  must  be 
persuasive.  Lalone  v.  United  States,  164 
U.   S.   255,  257,  41   L.   Ed.   425. 

The  proof  of  a  fraud  which  renders  a 
title  absolutely  void  should  be  stronger 
than  the  legal  presumptions  on  which  the 
title  may  rightfully  rest.  Colorado  Coal, 
etc.,  Co.  V.  United  States,  123  U.  S.  307, 
323,    31    L.    Ed.    182. 

'  Proof  which  creates  nothing  more  than 
a  suspicion  may  leave  a  doubt  but  it  does 
not  bring  the  assurance  of  certain  wrong. 
United  States  v.  Hancock,  133  U.  S.  193, 
197,  33  L.  Ed.  601;  Colorado  Coal,  etc., 
Co.  V.  United  States,  123  U.  S.  307,  321,  31 
L.  Ed.  182. 

25.  Evidence  commanding  respect  nec- 
essary.— United  States  v.  American  Bell 
Tel.  Ca,  ]67  U.  S.  224,  240,  42  L.  Ed.  144; 
Maxwell  Land-Grant  Case,  121  U.  S.  325, 
381,  30  L.  Ed.  949;  United  States  v.  Iron 
Silver  Min.  Co.,  128  U.  S.  673,  677,  32  L. 
Ed.  571;  LTnited  States  v.  Dcs  Aloincs,  etc., 
R.  Co.,  142  U.  S.  510,  541,  35  L.  Ed.   1099; 


United  States  v.  Stinson,  197  U.  S.  200,  205, 
49   L.   Ed.   724. 

26.  Operation  of  judgment  on  third  par- 
ties.— Ard  V.  Brandon,  156  U.  S.  537,  541, 
39  L.  Ed.  524.  See  the  title  RES  AD- 
JUDICATA. 

27.  Appeal. — United  States  v.  Beebe, 
127  U.  S.  338,  343,  32  L.  Ed.  121. 

28.  Suits  by  private  individuals. — United 
States  V.  Detroit,  etc.,  Lumber  Co.,  200 
U.  S.  321,  338,  50  L.  Ed.  499.  See  Guaranty 
Sav.  Bank  v.  Bladow,  176  U.  S.  448,  44  L. 
Ed.  540;  Hardin  v.  Jordan,  140  U.  S.  371, 
35  L.  Ed.  428;  Moore  v.  Robbins,  96  U.  S. 
530,  24  L.  Ed.  848;  Litchfield  v.  Register 
&  Receiver,  9  Wall.  575,  19  L.  Ed.  681; 
In  re  Emblen,  161  U.  S.  52,  40  L.  Ed.  613; 
Hawley  v.  Diller,  178  U.  S.  476,  44  L.  Ed. 
1157;  Emblen  v.  Lincoln  Land  Co.,  184 
U.  S.  660,  664,  46  L.  Ed.  736;  Kirwan  v. 
Murphy.  3  89  U.  S.  35,  55,  47  L.  Ed.  698. 

29.  Right  to  litigate  conflicting  claims. 
—Garland  v.  Wynn,  20  How.  6,  15  L.  Ed. 
801;  Berthold  v.  McDonald,  22  How.  334, 
340,  16  L.  Ed.  318;  Lytle  v.  Arkansas,  9 
How.  314,  328,  13  L.  Ed.  153;  Cunningham 
V.  Ashley,  14  How.  377,  14  L.  Ed.  462; 
Lytle  V.  Arkansas,  22  How.  193,  203,  10  L. 
Ed.  306;  Lindsey  v.  Hawes,  2  Black  554, 
17  L.  Ed.  265;  Shepley  v.  Cowan,  91  U. 
S.  330,  23  L.  Ed.  424;  Bohall  v.  Dilla,  114 
U.  S.  47.  29  L.  Ed.  61;  Sturr  v.  Beck,  133 
U.  S.  541,  550,  33  L.  Ed.  761;  Monroe  Cat- 
tle Co.  V.  Becker,  147  U.  S.  47,  57,  37  L. 
Ed.   72. 

30.  Patent  no  determination  of  equitable 
claims. — Widdicombe  v.  Cliildcrs,  124  U.  S. 
400,  405,  31  L.  Ed.  427;  Hcdrick  v.  Atchi- 
son, etc.,  R.   Co.,   167   U.  S.  673,   081,  42  L- 


260 


PUBLIC  LANDS. 


legal  title  is  vested,  the  equities  subject  to  which  the  patentee  holds  it  ma}-  then 
be  judicially  enforced,  and  where  the  department  has  upon  the  uncontradicted 
facts  committed  an  error  of  law  by  which  the  land  has  been  awarded  to  a  party 
to  the  prejudice  of  the  right  o^  another,  the  latter  is  entitled  to  relief.^^ 

State  Court  Practice. — When  the  title  to  the  public  land  has  passed  out  of 
the  United  States,  by  conflicting  patents,  there  can  be  no  objection  to  the  prac- 
tice adopted  by  the  courts  of  a  state,  to  give  eiTect  to  the  better  right,  in  any 
form  of  remedy  the  legislature  or  courts  of  the  state  may  prescribe.^- 

(bb)  Proper  Relief — aaa.  Establishment  of  Trust. — The  relief  granted  in 
this  kind  of  a  case  is  said  to  be  only  the  applications  of  the  well-established  doc- 
trine, that  where  one  party  has  acquired  the  legal  title  to  property  to  which 
another  has  a  better  right,  a  court  of  equity  will  convert  him  into  a  trustee  of 


Ed.  320;  Felix  v.  Patrick,  145  U.  S.  317, 
327,  328,  36  L.  Ed.  719;  Townsend  v.  Gree- 
ley, 5  Wall.  326,  IS  L.  Ed.  547;  Johnson  z'. 
Towsley,  13  Wall.  72,  20  L.  Ed.  485;  Wirth 
r.  Branson.  98  U.  S.  118,  25  L.  Ed.  86; 
Marquez  v.  Frisbie.  101  U.  S.  473,  25  L. 
Ed.  800;  Silver  v.  Ladd,  7  Wall.  219,  228, 
19  L.  Ed.  138;  Meader  v.  Norton,  11  Wall. 
442,  458,  20  L.  Ed.  184;  Carpentier  v. 
Montgomery,  13  Wall.  4S0,  496,  20  L.  Ed. 
•698;  Shepley  v.  Cowan,  91  U.  S.  330,  340, 
23  L.  Ed.  424;  Moore  v.  Robbins,  96  U.  S. 
530,  535,  24  E.   Ed.   848. 

Where  the  mistake  does  not  appear  to 
have  been  discovered  by  S.,  or  those  clairn- 
ing  under  him,  until  after  W.  had  got  his 
patent,  and  after  they  had  been  in  the  un- 
disputed enjoyment  for  thirty-five  years 
and  more  of  what  they  supposed  was  their 
own  property  under  a  completed  purchase, 
with  the  price  fully  paid,  W.  being  a  pur- 
chaser with  full  knowledge  of  their  rights, 
was  in  law  a  purchaser  in  bad  faith,  and, 
as  their  equities  were  superior  to  his,  they 
were  enforceable  against  him.  even  though 
he  had  secured  a  patent  vesting  the  legal 
title  in  himself.  Under  such  circumstances, 
a  court  of  chancery  can  charge  him  as 
trustee  and  compel  a  conveyance  which 
shall  convert  the  superior  equity  into  a  par- 
amount legal  title.  Widdicombe  v.  Chil- 
ders,  124  U.  S.  400,  404,  31  L.  Ed.  427. 

The  equity  of  a  pre-emption  claimant  of 
land  under  the  laws  of  the  United  States 
who  has  complied  with  the  conditions  im- 
posed by  those  laws,  obtained  his  certifi- 
cate by  the  payment  of  the  purchase 
money,  and  retained  uninterrupted  posses- 
sion of  the  property,  cannot  be  defeated  by 
one  whose  entry  was  subsequent,  although 
he  has  fortified  his  title  with  a  patent;  such 
person  having  notice  sufficient  to  put  on  in- 
quiry as  to  the  interests,  legal  or  equitable, 
of  the  pre-emption  claimant.  Hughes  v. 
United  States,  4  Wall.  232,  18  L.  Ed.  303. 

Where  a  person  located  military  bounty 
land  and  received  a  certificate  of  entry 
from  the  register  of  land  office,  but  by  mis- 
take and  oversight  said  land  was  registered 
in  the  application  as  being  in  range  17  in- 
stead of  range  14,  then  a  person  who  sub- 
sequently receives  a  patent  for  said  land, 
with  full  knowledge  of  all  the  rights, 
equities,  and  estate  of  such  locator  in  and 
to   the    said   premises,   is   a   holder   of   the 


legal  title,  evidenced  by  said  patent,  as 
trustee  for  him  and  his  successors  in  title 
and  could  not  recover  in  ejectment.  Hed- 
rick  V.  Atchison,  etc.,  R.  Co.,  167  U.  S.  673, 
42    L.    Ed.    320. 

31.  Judicial  enforcement  of  equities. — 
Johnson  v.  Towsley,  13  Wall.  72,  20  L.  Ed. 
485;  Moore  v.  Ro'bbins,  96  U.  S.  530,  24 
L.  Ed.  848;  Marquez  v.  Frisbie,  101  U.  S. 
473,  25  L.  Ed.  800;  Smelting  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  875;  Steel  v.  Smelt- 
ing Co.,  106  U.  S.  447,  27  L.  Ed.  226;  Mon- 
roe Cattle  Co.  V.  Becker,  147  U.  S.  47,  37 
L.  Ed.  72;  Turner  v.  Sawyer,  150  U.  S.  578, 
586,  37  L.  Ed.  1189;  In  re  Emblen,  161  U. 
S.  52,  57,  40  L.  Ed.  613;  Gildersleeve  v. 
New  Mexico  Min.  Co.,  161  U.  S.  573,  4« 
L.  Ed.  812;  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  Ed.  424:  Lee  v.  Johnson,  116  U. 
S.  48,  49,  29  L.  Ed.  570;  Meader  v.  Nor- 
ton, 11  Wall.  442,  20  L.  Ed.  184;  Finley 
V.  Williams,  9  Cranch  164,  3  L.  Ed.  691; 
McArthur  v.  Browder.  4  Wheat.  488,  4  L. 
Ed.  622;  Hunt  v.  Wickliiife,  2  Pet.  201,  7 
L.  Ed.  397;  Green  v.  Liter,  8  Cranch  229, 
3  L.  Ed.  545;  Minnesota  v.  Bachelder,  1 
Wall.  109,  17  L.  Ed.  551;  Silver  v.  Ladd, 
7  Wall.  219,  19  L.  Ed.  138;  Wilcox  v.  Mc- 
Connel,  13  Pet.  498.  10  L.  Ed.  264;  United 
States  V.  Schurz,  102  U.  S.  378,  402,  26  L. 
Ed.  167;  Bockfinger  v.  Foster,  190  U.  S. 
116,  125,  47  L.  Ed.  975;  Towi.send  v.  Gree- 
ley, 5  Wall.  326,  335,  18  L-  Ed.  547;  San- 
ford  V.  Sanford,  139  U.  S.  642.  646.  35  L. 
Ed.  290.  See  Gibbs  v.  Diekma,  131  U.  S., 
appx.  clxxxvi,  26  L.  Ed.  176. 

The  courts  of  justice  have  power  to  ex- 
amine a  contested  claim  to  a  right  of  entry 
under  the  pre-emption  laws,  and  to  over- 
rule the  decision  of  the  register  and  re- 
ceiver, confirmed  by  the  commissioner,  in 
a  case  where  they  have  been  imposed  upon 
by  ex  parte  affidavits,  and  the  patent  has 
been  obtained  bj'  one  having  no  interest 
secured  to  him  in  virtue  of  the  pre-emp- 
tion laws,  to  the  destruction  of  another's 
right,  who  had  a  preference  of  entry,  which 
he  preferred  and  exerted  in  due  form,  but 
which  right  was  defeated  by  false  swearing 
and  fraudulent  contrivance  brought  about 
by  him  to  whom  the  patent  was  "awarded. 
Garland  v.  Wynn,  20  How.  6,  8,  15  L.  Ed. 
801. 

32.  State  court  practice. — Bagnell  v. 
Broderick,  13  Pet.   436,   10  L.   Ed.   235. 
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the  true  owner,  and  compel  him  to  convey  the  legal  title.'^^  The  proper  relief 
is  not  the  annulment  and  cancellation  of  the  patent  wrongfully  issued,  but  is 
founded  upon  the  theory  that  the  title  which  has  passed  from  the  United  States 
to  the  defendant  enures  in  equity  to  the  benefit  of  the  plaintiff,  and  the  decree 
should  compel  him  to  convey  to  the  plaintiff,  or  to  have  such  conveyance  made 
in  his  name  by  a  commissioner  appointed  by  the  court  for  that  purpose.-"^"* 

bbb.  Quieting  Title. — Where,  by  reason  of  a  government  patent  to  another, 
a  person  is  prevented  from  obtaining  a  strictly  legal  title  to  lands,  to  which  he  is 
entitled,  this  patent  creates  a  cloud  upon  his  title,  and  furnishes  ground  for 
equitable  relief.^^  In  such  case  plaintifif's  title  is  quieted  by  enjoining  the  de- 
fendant from  asserting  his.^*^ 

(cc)  Rights  of  Parties  and  Grounds  for  Relief^-a.a.a..  Interest  of  ConipIai)i- 
ant. — To  enable  one  to  attack  a  patent  from  the  government,  it  is  not  sufficient 
for  him  to  show  that  there  may  have  been  error  in  adjudging  the  title  to  the 
patentee.  He  must  show  that,  by  the  law  properly  administered,  the  title  should 
have  been  awarded  to  him.^'''     This  does  not  mean  that  at  the  moment  of  time 


33.  Establishment  of  trust. — Cunning- 
ham V.  Ashley,  14  How.  377,  14  L.  Ed. 
462;  Lindsey  v.  Hawes,  2  Black  554,  17  L. 
Ed.  265;  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  Ed.  925;  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  Ed.  485;  Monroe  Cattle  Co.  -J. 
Becker,  147  U.  S.  47,  57,  37  L.  Ed.  72;  Ber- 
nier  v.  Bernier,  147  U.  S.  242,  247,  37  L. 
Ed.  152;  Lytle  v.  Arkansas,  22  How.  193, 
16  L.  Ed.  306;  Garland  v.  Wynn,  20  How. 
6,  8,  15  L.  Ed.  801;  Widdicombe  v.  Child- 
ers,  124  U.  S.  400,  405,  31  L.  Ed.  427;  Felix 
V.  Patrick,  145  U.  S.  317,  327,  36  L.  Ed.  719; 
Hedrick  v.  Atchison,  etc.,  R.  Co.,  167  U.  S. 
673,  680,  42  L.  Ed.  320;  Moore  v.  Robbins, 
96  U.  S.  530,  24  L.  Ed.  848;  Marquez  v. 
Frisbie,  101  U.  S.  473,  25  L.  Ed.  800;  Rec- 
tor V.  Gibbon,  111  U.  S.  276,  291,  28  L.  Ed. 
427;  Turner  v.  Sawyer,  150  U.  S.  578,  586, 
37  L.  Ed.  1189;  Gibbs  v.  Diekma,  131  U. 
S.,   appx.   clxxxvi,   26   L.    Ed.    176. 

After  the  title  has  passed  from  the  gov- 
ernment to  individuals,  and  the  question 
has  become  one  of  private  right,  the  juris- 
diction of  courts  of  equity  may  be  invoked 
to  ascertain  if  the  patentee  does  not  hold 
in  trust  for  other  parties.  Johnson  v. 
Towsley,  13  Wall.  72,  20  L.  Ed.  485;  Hum- 
bird  V.  Avery,  195  U.  S.  480,  49  L.  Ed. 
286;  Gildersleeve  v.  New  Mexico  Min.  Co., 
161  U.  S.  573,  40  L.  Ed.  812;  Lee  v.  John- 
son, 116  U.  S.  48,  49,  29  L-  Ed.  570; 
Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S.  587, 
590,  43  L.  Ed.  820;  Germania  Iron  Co.  v. 
United  States,  165  U.  S.  379,  41  L-  Ed.  754; 
Williams  v.  United  States,  138  U.  S.  514, 
34  L.  Ed.  1026;  United  States  v.  Stone,  2 
Wall.  525,  17  L.  Ed.  765;  United  States  v. 
Schurz,  102  U.  S.  378,  396,  26  L.  Ed.  167; 
Bockfinger  v.  Foster,  190  U.  S.  116,  121,  47 
L.  Ed.  975;  Meader  v.  Norton,  11  Wall. 
442,  20  L.  Ed.  184;  In  re  Emblen,  161  U.  S. 
52,  40  L.  Ed.  613;  Emblen  v.  Lincoln  Land 
Co.,  184  U.  S.  660,  664,  46  L.  Kd.  736.  See, 
generally,  the  title  TRUSTS  AND  TRUS- 
TEES. 

34.  Theory — Enurement  of  title. — Craig 
V.  Leitensdorfer,  123  U.  S.  189,  212,  31  L. 
Ed.  114.  See  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  Ed.  485;  Quinby  v.  Conlan,  104  U. 


S.  420,  426,  26  L.  Ed.  800;  Baldwin  v.  Stark, 
107  U.  S.  463,  465,  27  L.  Ed.  526;  Sanford 
v.  Sanford,  139  U.  S.  642,  647,  35  L.  Ed. 
290;  Silver  v.  Ladd,  7  Wall.  219,  228,  19 
L.   Ed.   138. 

The  court  in  such  case  merely  directs 
that  to  be  done  which  the  officers  of  the 
department  would  have  done  if  no  error 
of  law  had  been  committed.  Lee  v.  John- 
son,  116  U.   S.  48,  49,  29  L.  Ed.   570. 

35.  Quieting  title. — Van  Wyck  v.  Knev- 
als,  106  U.  S.  360,  370,  27  L.  Ed.  201.  See 
the   title    QUIETING   TITLE. 

36.  Injunction  against  assertion  of  pat- 
ent.—Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S. 
587.  590,  43  L.  Ed.  820;  Gibson  v.  Chouteau, 
13  Wall.  92,  102,  20  L.  Ed.  534;  Cunning- 
ham V.  Ashley,  14  How.  377,  14  L.  Ed.  462; 
Lindsey  v.  Hawes,  2  Black  554,  17  L.  Ed. 
265;  Stark  v.  Starrs,  6  Wall.  402,  18  L.  Ed. 
925;  Johnson  v.  Towsley,  13  Wall.  72,  20 
L.   Ed.  485. 

37.  Interest  of  complainant. — Duluth, 
etc.,  R.  Co.  V.  Roy,  173  U.  S.  587.  590,  43 
L.  Ed.  820;  Bohall  v.  Dilla,  114  U.  S.  47. 
29  L.  Ed.  61;  Sparks  v.  Pierce,  115  U.  S. 
408,  29  L.  Ed.  428;  Lee  v.  Johnson,  116  U. 
S.  48,  29  L.  Ed.  570;  Smelting  Co.  7>. 
Kemp,  104  U.  S.  636,  26  L.  Ed.  875;  Boggs 
V.  Merced  Mining  Co.,  14  Cal.  279,  363; 
Emblen  v.  Lincoln  Land  Co.,  184  U.  S. 
660,    664,   46    L.    Ed.   736. 

Where  one  holds  lands  by  a  government 
patent,  another  claiming  these  lands  must 
show  a  superior  equity  in  them  or  tha 
legal  title  must  prevail.  Quinn  v.  Chaj)- 
man.  111  U.  S.  445,  447,  448,  28  L.  Ed.  476. 

It  must  affirmatively  f.ppear  that  the 
claimant  was  entitled  to  it,  and  that,  in 
consequence  of  erroneous  rulings  of  those 
officers  on  the  facts  e\i-ning,  it  was  denied 
to  him.  Bohall  v.  Dilla,  114  U.  S.  47,  51, 
29  L.  Ed.  -61. 

Where  neither  of  the  parties  complied 
strictly  with  the  law  in  filing  the  declara- 
tory statement,  but  the  plaintiff  holds  the 
legal  title  and  the  superior  equity,  it  is 
clear  that  the  defendant  has  no  such  stand- 
ing   in  court  as  will  justify  a  court  of    equity 
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the  patent  issued,  it  should  have  been  awarded  to  him.  -The  acts  performed  by 
■him  may  or  may  not  have  reached  that  completeness  ;^s  but  the  claimant  against 
the  patent  must  so  far  bring  himself  within  the  laws  as  to  entitle  him,  if  not 
■obstructed  or  prevented,  to  complete  his  claim.^^  Whatever  may  be  the  rights 
of  one  having  a  prior  equity,  the  legal  title  to  public  lands  passed  by  a  patent 
is  good  as  against  a  stranger  with  no  equities.^*'  The  court  in  order  to  ascer- 
tain the  rights  of  the  parties  will  regard  the  facts  of  the  case  and  not  the  allega- 
tions of  the  parties.^  1 

bbb.  Grounds  for  Relief — (aaa)  In  General. — Where  the  matters  determined 
are  not  properly  before  the  department,  or  its  conclusions  have  been  reached 
from  a  misconstruction,  by  its  officers,  of  the  law  applicable  to  the  cases  before 
it,  and  it  has  thus  denied  to  parties  rights  which,  upon  a  correct  construction, 
would  have  been  conceded  to  them,  or  where  misrepresentations  and  fraud  have 
been  practiced,  necessarily  affecting  its  judgment,  then  the  courts  can,  in  a 
proper  proceeding,  interfere  and  control  its  determination  so  as  to  secure  the 
just  rights  of  parties  injuriously  affected.^^ 


in  interfering  in  his  behalf.  Lansdale  v. 
Daniels,  100  U.   S.  113,  118,  25  L.  Ed  _  5S7. 

Courts  of  equity  have  considered  an 
entry  as  the  commencement  of  title,  and 
have  sustained  a  valid  entry  against  a 
patent  founded  on  a  prior  defective  entry, 
if  issued  after  such  valid  entry  was  made; 
tuf  they  have  gone  no  further.  But  ihcy 
have  never  sustained  an  entry  made  after 
tlie  date  of  the  patent.  Iloofnagle  v.  An- 
derson, 7  Wheat.  212,  5  L.  Ed.  437. 

Mere  occupancy  of  the  public  lands  and 
improvements  thereon  ^ive  no  vested  right 
therein  as  against  the  United  States,  and 
consequently  not  against  any  purchaser 
from  them.  Sparks  v.  Pierce,  115  U.  S. 
408,  412,  29  L.  Ed.  428;  Gibson  v.  Chouteau, 
13   Wall.   92,  20   L.    Ed.    534. 

38.  Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S. 
587.  43   L.   Ed.  820. 

The  acts  performed  by  him  may  not  have 
reached  completeness,  and  yet  justify  re- 
lief, as  in  Ard  v.  Brando-i,  156  U.  S.  .■.:;7,  39 
L.  Ed.  524,  and  in  Morrison  v.  Stalnaker, 
104  U.  S.  213,  26  L.  Ed.  741.  "And  because 
of  the  well-established  principle  that  where 
an  individual  in  the  prosecution  of  a  right 
has  done  that  which  the  law  requires  him 
to  do,  and  he  has  failed  tb  attain  his  rigiit 
by  the  misconduct  or  neglect  of  a  public 
officer,  the  law  will  protect  him.  Lytle  r;. 
Arkansas,  9  How.  314,  13  L.  Ed.  153." 
Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S.  587, 
590.   43   L.   Ed.   820. 

39.  Completion  of  claim  must  have  been 
possible. — Duluth,  etc.,  R.  Co.  v.  Roy,  173 
U.  S.  587,  43  L.  Ed.  820;  Bohall  v.  Dilla, 
114  U.  S.  47,   50,   29  L.   Ed.   61. 

As,  therefore,  the  land  was  so  situated 
that  the  enterer  could  not  make  a  valid 
homestead  entry,  it  follows  that  he  is  not 
in  a  position  to  question  the  conveyance 
of  the  legal  title  by  the  patent  from  the 
government.  Hamblin  v.  Western  Land 
Co.,   147  U.    S.   531,   536,   37   L.    Ed.   267. 

Even  in  a  court  of  equity  for  relief, 
such  a  complaint  cannot  be  heard  imless 
complainant  connect  himself  with  the  orig- 
inal source  of  title,  so  as  to  be  able  to 
aver  that  his  rights  are  injuriously  affected 


by  the  existence  of  the  patent;  and  he  must 
possess  such  equities  as  will  control  the 
legal  title  in  the  patentee's  hands.  Smelt- 
ing Co.  v.  Kemp,  104  U.  S.  636,  647,  26  L. 
Ed.  875;  Craig  v.  Leitensdorfer,  123  U.  S. 
189,   212,  31    L.    Ed.   114. 

40.  Stranger  with  no  equity. — Niles  v. 
Cedar  Point  Club,  175  U.  S.  300,  309,  44 
L.  Ed.  171;  Smelting  Co.  v.  Kemp,  104  U. 
S.  636,  26  L.  Ed.  875;  Emblen  v.  Lincoln 
Land  Co.,  184  U.  S.  660,  662,  46  L.  Ed.  736; 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  Ed. 
668;  Sheplev  v.  Cowan,  91  U.  S.  330,  23  L. 
Ed.  424;  Buxton  v.  Traver,  130  U.  S.  232, 
32  L.  Ed.  920;  Gonzales  v.  French,  164  U. 
S.  338,  345,  41  L.  Ed.  458:  Smelting  Co.  v. 
Ray,  104  U.  S.  657,  26  L.  Ed.  882. 

Thirty-four  years  after  the  land  depart- 
ment had  taken  its  final  action,  during 
which  time  the  locators  and  grantees  were 
in  possession  and  paying  taxes,  the  title  is 
challenged,  but  this  cannot  be  done  and 
their  title  is  complete  and  unconditional. 
Shaw  V.  Kellogg,  170  U.  S.  312,  42  L.  Ed. 
1050. 

It  is  the  duty  of  the  land  department,  of 
which  the  secretary  of  the  interior  is  the 
head,  to  determine  whether  land  patented 
to  a  settler  is  of  the  class  subject  to  set- 
tlement under  the  pre-emption  laws,  and 
his  judgment  as  to  this  fact  is  not  open 
to  contestation,  in  an  action  at  law,  by  a 
mere  intruder  without  title.  Ehrhardt  ?'. 
Hogaboom,    115    U.    S.    67.    29    L.    Ed.    346. 

41.  Facts  and  not  allegations  considered. 
—Warren  r.  Van  Brunt,  19  Wall.  646,  22 
L.    Ed.   219. 

42.  Grounds  for  relief. — San  ford  v.  San- 
ford,  139  U.  S.  642,  647,  35  L.  Ed.  290; 
Quinby  v.  Conlan.  104  U.  S.  420,  42'>,  26 
L.  Ed.  800;  Baldwin  v.  Stark,  107  U.  S. 
463,  465,  27  L.  Ed.  526:  Hawley  v.  Diller, 
178  U.  S.  476,  44  L.  Ed.  1157;  Stark  v. 
Starrs,  6  Wall.  402,  419.  18  L.  Ed.  925; 
Black  V.  Jackson,  177  U.  S.  349,  357,  44 
L.  Ed.  801;  Cunningham  v.  Ashley,  14 
How.  377,  14  L.  Ed.  462;  Lytle  v.  Arkan- 
sas. 22  How.  193,  203,  16  L.  Ed.  306; 
Berthold  v.  McDonald,  22  How.  334,  16  L. 
Ed.   318;   Lindsey  v.    Hawes,   2   Black   554, 
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(bbb)  Inadvertence  and  Mistake. — Where  by  reason  of  inadvertence  and 
mistake  a  party  has  been  deprived  of  rights  in  pubHc  land  to  which  he  was  en- 
titled, he  may,  subsequent  to  the  issuance  of  the  patent  to  another,  have  relief 
in  a  court  of  equity.-*^ 

(ccc)  Fraud  and  False  Testimony — aaaa.  In  General. — Where  a  party  has 
been  deprived  of  the  title  to  lands  through  fraud  or  false  testimony,  he  may 
have  relief  in  a  court  of  equity .^^  The  general  principle  is  that  whenever  a 
person  obtains  the  legal  title  to  land  by  any  artifice  or  concealment,  or  by  making 
use  of  facilities  intended  for  the  benefit  of  another,  a  court  of  equity  will  im- 
press upon  the  lands  so  held  by  him  a  trust  in  favor  of  the  party  who  is  justly 
entitled  to  them,  and  will  order  the  trust  executed  by  decreeing  their  convey- 
ance to  the  party  in  whose  favor  the  trust  was  created.'*^  It  has  also  been  set- 
tled that  the  fraud  in  respect  to  which  relief  will  be  granted  in  this  class  of 
cases  must  be  such  as  has  been  practiced  on  the  unsuccessful  party,  and  prevented 
him  from  exhibiting  his  case  fully  to  the  department,  so  that  it  may  properly  be 
said  there  has  never  been  a  decision  in  a  real  contest  about  the  subject  matter 
of  inquiry.  False  testimony  or  forged  documents  even  are  not  enough,  if  the 
disputed  matter  has  actually  been  presented  to  or  considered  by  the  appropriate 
tribunal.4  6     An  allegation  in  a  bill  in  equity  that  false  testimony  was  submitted 


17  L.  Ed.  265;  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  Ed.  424;  Bohall  v.  Dilla,  114  U. 
S.  47,  29  L.  Ed.  61;  Sturr  v.  Beck,  133  U. 
S.  541,  550,  33  E.  Ed.  761;  Barnard  v.  Ash- 
ley, 18  How.  43,  44,  15  L.  Ed.  285;  Monroe 
Cattle  Co.  V.  Becker,  147  U.  S.  47,  57,  37  L. 
Ed.  72;  Kirwan  v.  Murphy,  189  U.  S.  35, 
55,   47   L.    Ed.    698. 

In  such  cases  a  court  of  equity  only  ex- 
ercises its  ordinary  jurisdiction  to  prevent 
injustice  from  a  misconstruction  of  the 
law  or  the  machinations  of  fraud.  San- 
ford  V.  Sanford,  139  U.  S.  642,  647,  35  L. 
Ed.    290. 

43.  Inadvertence  and  mistake. — Moore 
V.  Robbins,  96  U.  S.  530,  24  L.  Ed.  848; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  647, 
26  L.  Ed.  875;  Craig  v.  Leitensdorfer,  123 
U.  S.  189,  212,  31  L.  Ed.  114;  United  States 
V.  Stone,  2  Wall.  525,  17  L.  Ed.  765; 
Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S.  587, 
43  L.  Ed.  820;  Stark  v.  Starrs,  6  Wall.  402, 
419,  18  L.  Ed.  925;  Bernier  v.  Bernier, 
147  U.  S.  242,  247,  37  L-  Ed.  152.  See  Gibbs 
V.  Diekma,  131  U.  S.,  appx.  clxxxvi,  26  L. 
Ed.    176. 

In  Germania  Iron  Co.  v.  United  States, 
165  U.  S.  379,  41  L.  Ed.  754;  Williams  v. 
United  States,  138  U.  S.  514,  34  L.  Ed. 
1026,  it  was  decided  that  this  power  ex- 
tends to  cases  in  which  the  patent  was  is- 
sued   by    inadvertence    and    mistake. 

44.  Fraud  and  false  testimony. — Moore 
V.  Robbins.  96  U.  S.  530,  24  L.  Ed.  848; 
Hawley  v.  Diller,  178  U.  S.  476,  44  L.  Ed. 
1157. 

45.  The  fraud  impresses  title  with  trust. 
—Felix  V.  Patrick,  145  U.  S.  317,  328,  36  L. 
Ed.  719.  See  Sanford  v.  Sanford,  139  U. 
S.  642,  646.  35  L.  Ed.  290;  Tovvnscnd  v. 
Greeley,  5  Wall.  326,  335,  18  L.   Ed.  547. 

46.  Claimant  must  have  been  prevented 
from  exhibiting  his  case — Absence  of  real 
contest. — Vance  v.  Burbank,  101  U.  S.  514, 
519,  25  L.  Ed.  029;  United  States  t'.  Throck- 
morton, 98  U.  S.  61,  25  L.  Ed.  93;  United 


States  V.  Minor,  114  U.  S.  233,  25  L.  Ed 
110;  Moffat  v.  United  States,  112  U.  S.  24 
32,  28  L.  Ed.  623;  Johnson  v.  Towsley  13 
Wall.  72,  20  L.  Ed.  485;  Warren  v.  Van 
Brunt,  19  Wall.  646,  22  L.  Ed.  219;  Shep- 
ley V.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424; 
Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed! 
848;  Marquez  v.  Frisbie,  101  U.  S.  473  25 
L.   Ed.   800. 

The  claimant  must  in  all  cases  show  that 
but  for  the  error  or  fraud  or  imposition  of 
which  he  complains,  he  would  be  entitled 
to  the  patent;  it  is  not  enough  to  show 
that  it  should  not  have  been  issued  to  the 
patentee.  It  is  for  the  party  whose  rights 
are  alleged  to  have  been  disregarded  that 
relief  is  sought,  not  for  the  government, 
which  can  file  its  own  bill  when  it  desires 
the  cancellation  of  a  patent  unadvisedly  or 
wrongfully  issued.  Bohall  v.  Dilla,  114  U 
S.  47,  29  L.  Ed.  61;  Sparks  v.  Pierce,  115 
U.  S.  408,  29  L.  Ed.  428;  Lee  v.  Johnson, 
116  U.  S.  48,  49,  29  L.  Ed.  570;  Sanford  v 
Sanford,  139  U.   S.  642,  647,  35  L.   Ed.  290. 

"Here  officers,  constituting  a  special 
tribunal,  entered  into  a  conspiracy;  and 
the  frauds  consist  of  documents  wliich  they 
had  fabricated,  and  presented  with  their 
judgment  to  those  having  appellate  and 
supervisory  authority  in  such  matters;  and 
thus  a  fictitious  proceeding  was  imposed 
upon  the  latter  as  one  which  had  actually 
taken  place.  It  was  a  fraud  upon  the  ju- 
risdiction of  the  officers  of  the  land  depart- 
ment at  Wasliington,  and  not  the  mere  pre- 
sentation to  them  of  doubtful  and  disputed 
testimony."  Moffat  v.  United  States,  112 
U.   S.  24,  32,  28   L.   Ed.  623. 

Illustrative  cases, — In  1839  three  sisters 
obtained  from  the  governor  of  the  depart- 
ment of  California  a  grant  of  l.ind.  which 
was  approved  by  the  departmental  assem- 
bly, and  official  delivery  of  possession  was 
given  to  them.  Some  years  afterwards  the 
husband  of  one  of  the  sisters,  named  Bol- 
coff,    suppressed    or   destroyed   this   grant 
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is  not  sufficient,   where  the  party  had  opportunity  to  meet  it  and  took  all  the 
appeals  which  the  law  gave.-*" 

bbbb.  Agent  as  Trustee  for  Principal. — If  an  agent  discover  a  defect  in  the 
title  of  his  principal  to  land,  he  cannot  misuse  it,  to  acquire  a  title  for  himself; 
and  if  he  does,  he  will  be  held  as  a  trustee  holding  for  his  principal.'*^ 

(ddd)  Misconstruction  of  Lazv. — Where  a  misconstruction  of  the  law  of  the 
case  exists,  and  any  contesting  claimant  has  been  injured  thereby,  he  may  have 
relief  in  a  court  of  equity.-*'-^  The  misconstruction  referred  to  must  be,  as 
stated,  of  the  law  applicable  to  the  case  as  established.^*^ 

(dd)  Pleading. — The  petition  must  allege  every  fact  necessary  to  establish 
an  ownership  by  an  equitable  title  superior  to  the  legal  title.-^^  Mere  loose  and 
untraversable  allegations  of   fraud  are  insufficient.^^ 

(ee)    Defense. — As  no  equitable  rights  could  be  asserted  against  the  govern- 
ment while  it  held  the  legal  title,  so  when  it  passed  the  legal  title  to  an  individ- 
ual  he   acquired   all    the    rights   which   the   government   had   at  the  time   of   the 
passage  of  such  legal  title.^"^     When  the  conveyance  is  of  long  standing,  and  the 


and  fabricated  a  pretended  grant  to  him- 
self of  the  land,  and  also  certain  other 
papers  intended  to  prove  the  genuineness 
of  such  fabricated  grant.  Upon  these  pa- 
pers the  sons  of  Bolcofif,  he  having  died, 
obtained  a  confirmation  of  their  claim, 
under  said  pretended  grant,  to  the  land,  the 
land  commissioners  acting  upon  the  sup- 
position that  the  fabricated  papers  were 
genuine,  no  question  as  to  their  genuine- 
ness being  raised  before  them;  and  upon 
such  decree  a  patent  of  the  United  States 
issued  to  the  claimants.  The  fabricated 
character  of  these  papers  being  discovered, 
the  grant  of  the  rights  of  the  three  sisters 
brought  a  suit  in  equity  to  have  the  de- 
fendants holding  under  the  patentees  de- 
clared trustees  of  the  legal  title,  and  to 
compel  a  transfer  of  that  title  to  him. 
Held,  that  the  suit  would  lie,  and  that  upon 
proof  of  the  fabricated  character  of  the 
papers  the  complainant  was  entitled  to  a 
decree  against  all  the  defendants  who  had 
purchased  with  notice  of  the  claim  of  the 
sisters,  and  had  not  obtained  conveyances 
or  releases  from  them.  Meader  v.  Norton, 
11   Wall.   442,  20   L.    Ed.    184. 

The  want  of  authority  in  the  commis- 
sioner to  allow,  under  the  form  of  an 
amendment,  an  enlargement  of  the  pre- 
emption claim,  and  the  manner  in  which 
that  officer  was  imposed  upon,  taints  the 
transaction  as  one  of  fraud  and  misrepre- 
sentation on  the  part  of  the  claimant,  by 
which  material  facts  were  concealed  from 
the  department,  and  a  court  of  equity  has 
jurisdiction  in  such  a  case  to  compel  the 
transfer  to  the  plaintiff  of  property  which, 
but  for  such  fraud  and  misrepresentation, 
would  have  been  awarded  to  him,  and  of 
which  he  was  thereby  wrongfully  deprived. 
Sanford  v.  Sanford,  139  U.  S.  642,  6.50,  35 
L.    Ed.   290. 

47.  Failure  of  claimant  to  pursue  legal 
remedies. — Vance  v.  Burbank,  101  U.  S. 
514,   25    L.    Ed.   929. 

48.  Agent  as  trustee  for  principal. — 
Ringo  V  Binns,  10  Pet.  269,  9  L.  Ed.  420; 
Massie  v.  Watts.  6  Cranch  148,  3  L.  Ed. 
181;    Felix  v.   Patrick,    145   U.    S.   317,   327, 


36  L.  Ed.  719.  See,  also,  Sanford  v.  San- 
ford, 139  U.  S.  642,  646,  35  L.  Ed.  290; 
Townsend  v.  Greeley,  5  Wall.  326,  335,  18 
L.  Ed.  547.  See,  generallv,  the  titles  PRIN- 
CIPAL AND  AGENT  vol.  9,  p.  640; 
TRUSTS  AND  TRUSTEES. 

49.  Misconstruction  of  law. — Moore  v. 
Robbins,  96  U.  S.  530,  24  L.  Ed.  848;  Lee 
;•.  Johnson,  116  U.  S.  48,  49,  29  L.  Ed.  570; 
Minnesota  v.  Bachelder,  1  Wall.  109,  17 
L.  Ed.  551;  Silver  v.  Ladd,  7  Wall.  219,  19 
L.  Ed.  138;  Johnson  v.  Towsley.  13  Wall. 
72,  20  L.  Ed.  485;  Samson  v.  Smiley,  13 
Wall.  91,  20  L.  Ed.  489;  Hawley  v.  Diller, 
178  U.  S.  476,  44  L.  Ed.  1157;  Townsend 
v.  Greeley,  5  Wall.  326,  335,  18  L.  Ed.  547; 
Carpenter  v.  Montgomery,  1.^  Wall.  480, 
496,  20  L.  Ed.  698;  Shepley  z.  Cowan,  91 
U.  S.  330,  23  L.  Ed.  424;  Quinby  v.  Conlan. 
104  U.  S.  420,  26  L.  Ed.  800;  Smelting  Co. 
V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875;  Rec- 
tor V.  Gibbon,  111  U.  S.  276,  291,  28  L.  Ed. 
427. 

The  decision  of  the  secretary  of  the  in- 
terior, against  a  purchaser  at  the  public 
sales,  in  favor  of  a  pre-emption  claimant 
who  had  failed  to  make  the  required  proof 
and  payment,  was  erroneous,  as  a  miscon- 
ception of  the  law  and  the  equitable  title 
should  be  decreed  to  belong  to  the  pur- 
chaser. Moore  v.  Robbins,  96  U.  S.  530,  24 
L.   Ed.  848. 

50.  Law  applicable  to  case  must  be  mis- 
construed.— Sanford  v.  Sanford,  139  U.  S. 
642.  647.  35  L.  Ed.  290.  The  case  of  Silver 
V.  Ladd,  7  Wall.  219,  19  L.  Ed.  138,  is  an 
instance    of    such    misconstruction. 

51.  Pleading.— Duluth,  etc.,  R.  Co.  v. 
Roy,  173  U.  S.  587,  589.  43  L.  Ed.  820;  Lee 
c'.  Johnson,  116  U.  S.  48,  29  L.  Ed.  570. 

52.  Marquez  v.  Frisbie,  101  U.  S.  473, 
478,  25  L.  Ed.  800;  United  States  v.  Throck- 
morton.  98  U.   S.   61,   25   L.   Ed.   93. 

53.  Defense. — Moran  v.  Horsky,  178  U. 
S.  205,  214,  44  L.  Ed.  1038;  Gibson  v.  Chou- 
teau, 13  Wall.  93,  20  L.  Ed.  534. 

In  Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.  Ed.  534,  it  was  held  that  one  who  ac- 
quired a  legal  title  from  the  government 
could   not   be    defeated   in   respect   to   th'.t 
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transaction  has  been  acquiesced  in  for  many  years  by  the  government,  and 
parties  relying  upon  the  title  apparently  conveyed  have  invested  large  sums  of 
money,  an  attempt  by  an  intruder  to  set  aside  all  these  transactions  and  to  ap- 
propriate the  property  to  himself  is  offensive  to  every  sense  of  right  and  justice, 
and  equity  will  lend  no  helping  hand  to  such  effort.^*  The  fact  that  the  com- 
plainant who  asks  such  equitable  relief,  theretofore  possessed  not  only  ample  op- 
portunity to  assert  his  own  claim,  but  afcso  abundant  occasion  to  contest  the 
right  of  the  person  to  whom  a  patent  was  granted,  has  completely  failed  to  do 
either,  and  has  been  guilty  of  the  grossest  and  most  inexcusable  laches,  is  nec- 
essarily a  conclusive  reason  against  the  allowance  of  the  relief  asked.^^ 

(2)  As  Aiding  in  Construction  of  Statutes. — When  the  meaning  of  a  statute 
is  doubtful,  great  weight  should  be  given  to  the  construction  placed  upon  it  by 
the  department  charged  with  its  execution,  where  that  construction  has,  for 
many  years,  controlled  the  conduct  of  the  public  business.^*^  Where  the  prac- 
tice of  the  department  has  not  been  uniform,  the  court  should  determine  the 
true  interpretation  of  an  act,  without  reference  to  the  practice  in  the  depart- 
ment.^"^ 

j.  Remedies  for  Violations  of  Private  Rights. — When  the  United  States  gov- 
ernment withholds  the  exercise  of  extraordinary  power  from  its  own  courts 
over  its  ministerial  officer'^,  the  inference  clearly  is,  that  all  violations  of  private- 
right,  resulting  from  the  acts  of  such  officers,  should  be  the  subject  of  actions 
for  damages,  or  to  recover  the  specific  property  (according  to  circumstances), 
in  courts  of  competent  jurisdiction.  That  is,  that  parties  should  be  referred 
to  the  ordinary  mode  of  obtaining  justice,  instead  of  resorting  to  the  extraor- 
dinary and  unprecedented  mode  of  trying  such  questions  on  a  motion  of  a 
mandamus. ^s 

5.  Jurisdiction  of  and  Review  by  Courts — a.  Before  Patent  Issued. — So 


title  on  the  ground  that  the  party  in  pos- 
session had,  while  the  title  was  in  the  gov- 
ernment, acquired  some  equitable  rights 
by  possession  or  otherwise,  which  might 
have  been  enforced  against  one  who,  dur- 
ing all  the  time,  had  as  an  individual  held 
the  legal  title. 

54.  Laches — Interests  of  bona  fide  third 
parties. — Cooper  v.  Roberts,  18  How.  173, 
15  L.  Ed.  338;  Spencer  v.  Lapsley.  20  How. 
264,  15  L.  Ed.  902;  Cragin  v.  Powell,  128  U. 
S.  691,  32  L.  Ed.  566;  Deweese  v.  Rein- 
hard,  165  U.  S.  386,  41  L.  Ed.  757;  Hanner 
V.  Moulton,  138  U.  S.  486,  34  L.  Ed.  1032; 
Underwood  v.  Dugan,  139  U.  S.  380,  382, 
35  L.   Ed.   197. 

55.  Gildersleeve  v.  New  Mexico  Min. 
Co.,  161  U.  S.  573,  581,  40  L.  Ed.  812;  John- 
son V.  Towsley,  13  Wall.  72,  20  L.  Ed. 
485. 

Equity  forbids  that  a  homestead  right, 
created  fourteen  years  before,  for  which 
land  ofifice  fees  only  were  paid,  which  was 
once  absolutely  terminated,  and  which  may 
never  have  been  resurrected,  should,  at 
this  late  day,  be  permitted  to  disturb  a 
title,  legally  perfect,  created  by  the  general 
government,  after  a  decision  adverse  to  any 
resurrection  of  such  right,  for  which  full 
value  was  paid,  and  on  the  faith  of  which 
costly  improvements  have  been  made,  and 
which  now  represents  enormous  value,  to 
the  creation  of  which  the  party  making  the 
original  homestead  entry  has,  apparently, 
contributed  nothing.  Galliher  :■.  Cadwell, 
145  U.   S.  368,  375,  36  L.  Ed.  738. 


56.  As  aiding  in  construction  of  statutes. 

— Edwards  v.  Darby,  12  Wheat.  206,  6 
L.  Ed.  603;  United  States  v.  Philbrick,  120 
U.  S.  52,  59,  30  L.  Ed.  559;  Robertson  v. 
Downing,  127  U.  S.  607,  613,  32  L.  Ed. 
269;  United  States  v.  Healey,  160  U.  S. 
136,  141,  40  h.  Ed.  369;  Knowlton  v.  Moore. 
178  U.  S.  41,  56,  92,  44  L.  Ed.  969;  Fair- 
bank  V.  United  States,  181  U.  S.  283,  306,  45 
L.  Ed.  862;  United  States  v.  Southern  Pac. 
R.  Co.,  184  U.  S.  49,  56,  46  L.  Ed.  425; 
Heath  v.  Wallace,  138  U.  S.  573,  582,  34 
L.   Ed.   1063. 

"It  is  natural  to  respect  the  rulings  of 
the  land  department  upon  any  statute  af- 
fecting the  public  domain,  and  if  the  rul- 
ings were  contemporaneous  with  the  en- 
actment of  the  statute  they  afTord  a  some- 
what confident  presumption  of  its  meaning. 
One  of  the  reasons  is  that  the  officers  of 
the  land  department  may  have  recom- 
mended the  statute  —  indeed,  may  have 
written  its  words  or,  at  any  rate,  were  fa- 
miliar with  the  circumstances  which  in- 
duced the  legislation."  Midway  Co.  7'. 
Eaton,  183  U.  S.  602,  609,  46  L.  Ed.  347; 
Midway  Co.  v.  Eaton.  183  U.  S.  619,  -16  L. 
Ed.  357.  See,  generally,  the  title  STAT- 
UTES. 

57.  Construction  not  uniform. — United 
States  V.  Healey,  160  U.  S.  136,  145,  40  L. 
Ed.  369. 

58.  Remedies  for  violations  of  private 
rights.— McClung  v.  Silliman,  6  Wheat.  598,. 
605,  5   L.   Ed.  340. 
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long  as  the  legal  title  remains  in  the  government,  all  questions  of  right  should 
be  solved  by  appeal  to  the  land  department  and  not  to  the  courts.^^  The  right 
of  the  courts  to  deal  with  the  possession  of  the  land  prior  to  the  issue  of  the 
patent,  or  to  enforce  contracts  between  the  parties  concerning  the  land,  can- 
not be  denied,  but  it  is  impossible  thus  to  transfer  a  title  which  is  yet  in  the 
United  States.*^^'  A  court  will  not,  by  reason  of  its  jurisdiction  of  the  parties, 
determine  their  respective  rights  to  attract  of  public  land,  which  are  the  sub- 
ject matter  of  a  pending  controversy  whereof  that  department  has  rightfully 
taken  cognizance,  nor  w^ill  it  pass  a  decree  which  will  render  void  a  patent 
when  it  shall  be  issued.^ ^  The  judiciary  will  not  interfere  with  the  officers 
of  the  land  department  in  the  exercise  of  their  duties,  while  the  matter  remains 
in  their  hards  for  decision.  Hence,  it  will  not  interpose  by  mandamus  or  in- 
junction to  limit  or  direct  the  action  of  departmental  officers  in  respect  to  pend- 
incr  matters  within  their  jurisdiction  and  control.02     Ti-,^  or.,irtc   ^r^  antin^r,-^AH 


The  courts  are  authorized 


59.   Jurisdiction  of  and  review  by  courts. 

—Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  190  U.  S.  301,  308,  47  L.  Ed.  1064; 
New  Orleans  v.  Paine,  147  U.  S.  261,  266, 
37  L.  Ed.  162;  Michigan  Land,  etc.,  Co.  v. 
Rust,  168  U.  S.  589,  591,  42  L-  Ed.  591; 
United  States  v.  Thomas,  151  U.  S.  577,  38 
L  Ed.  276;  Brown  v.  Hitchcock,  173  U. 
S.  473,  43  L.  Ed.  772;  Humbird  v.  Avery, 
195  U.  S.  480,  502,  503,  49  L.  Ed.  286; 
United  States  v.  Detroit,  etc..  Lumber  Co., 
200  U  S  321,  50  L.  Ed.  499;  Guaranty  Sav. 
Bank  v.  Bladow,  176  U.  S.  448,  44  L.  Ed. 
540;  Meader  v.  Norton,  11  Wall.  442,  20  L. 
Ed  184;  Oregon  v.  Hitchcock,  202  U.  S. 
fO  70,  50  L.  Ed.  935;  Gildersleeve  v.  New 
Mexico  Min.  Co.,  161  U.  S.  573,  581,  40  L. 
Ed  812;  Marquez  v.  Frisbie,  101  U.  S.  473, 
25  L  Ed  800;  United  States  v.  Schurz, 
3  02  U.  S  378,  395,  26  L.  Ed.  167;  Bock- 
finger  v.  Foster,  190  U.  S.  116,  121,  47  L. 
J^d  975;  Johnson  v.  Towsley,  13  Wall.  72, 
20  L  Ed.  485;  Wilcox  v.  McConnel,  13 
Pet  498,  10  L.  Ed.  264;  McDaid  v.  Okla- 
homa. 150  U.  S.  209,  37  L.  Ed.  1055;  Em- 
blen  V.  Lincoln  Land  Co.,  184  U.  S.  660,  46 
L.    Ed.   736.  ,  .  ,      . 

The  only  jurisdiction  which  the  courts 
have  is  of  a  controversy  between  individ- 
ual claimants,  and  it  has  not  been  provided 
that  the  rights  of  an  applicant  for  public 
lands  as  against  the  government  may  be 
determined  by  the  courts  in  a  suit  against 
the  latter.  United  States  v.  Jo^es,  131  U. 
S  1  33  L  Ed.  90;  Last  Chance  Mm.  Co. 
V.  Tyler  Min.  Co.,  157  U.  S.  683,  694,  39 
L.  Ed.  859;  Perego  v.  Dodge,  163  U.  S. 
160,   168,  41   L.    Ed.   113. 

It  is  for  the  land  department  to  pass  on 
the  sufficiency  of  the  proofs,  and  to 
ascertain  the  character  of  the  land  and 
whether  the  conditions  of  the  law  had 
been  complied  with  in  good  faith  before 
the  government  parted  with  the  title. 
Perego  v    Dodge,  163  U.  S.  160,  168,  41  L. 

Ed.   113.  .     ,      .  ,. 

60.  Right  of  courts  to  deal  with  posses- 
sion prior  to  patent.— Marquez  v.  Frisbie, 
101   U.   S.  473.  475,  25   L.   Ed.   800. 

61.  Determination  of  rights  prior  to  pat- 
ent  Decree    rendering    subsequent    patent 

voii— Marquez  v.  Frisbie,  101  U.  S.  473,  25 
h.    Ed.  800. 


The  federal  courts  will  not  determine  in 
advance  a  claimant's  right  and  title  to  an 
interest  in  selected  land,  nor  render  a  final 
decree  determining  the  interest  of  parties 
in  land,  when  the  question  in  relation  to 
the  title  is  still  properly  before  the  land 
department,  and  not  yet  decided.  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
190  U.   S.   301,  308,   47   L.   Ed.   1064. 

The  administration  of  public  lands  is 
vested  in  the  land  department,  and  its 
power  in  that  regard  cannot  be  divested  by 
the  fraudulent  action  of  a  subordinate  of- 
ficer, outside  of  his  authority,  and  in  viola- 
tion of  the  statute.  The  courts  can  neither 
correct  nor  make  surveys.  The  power  to 
do  so  is  reposed  in  the  political  department 
of  the  government,  and  the  land  depart- 
ment, charged  with  the  duty  of  surveying 
the  public  domain,  must  primarily  deter- 
mine what  are  public  lands  subject  to  sur- 
vey and  disposal  under  the  public  land 
laws,  and  being  possessed  of  this  power,  in 
general,  its  exercise  of  jurisdiction  can- 
not be  questioned  by  the  courts  before  it 
has  taken  final  action.  Kirwan  v.  Mur- 
phy,  189   U.    S.   35,   54,   47   L.    Ed.   698. 

While  there  was  a  contest,  over  the  ques- 
tion of  title  to  land  by  pre-emption,  pend- 
ing in  the  land  department,  congress 
passed  an  act  giving  title  to  one  of  the  par- 
ties, and  a  patent  was  issued  to  that  party. 
Held,  that  congress  had  the  power  until  a 
patent  issued,  and  tliat  one,  who  had  never 
made  an  entry  on  the  land,  nor  perfected 
a  right  to  do  so,  could  not  contest  such 
title.  Emblen  v.  Lincoln  Land  Co.,  184  U. 
S.    660.    662,    664,    46    L.    Ed.    736. 

62.  Judicial  control — Mandamus  and  in- 
junction.— Johnson  z:  Towsley,  13  Wall.  72, 
20  L.  Ed.  485;  Humliird  v.  Avery,  195  U.  S. 
480.  503,  49  L.  Ed.  286;  Emblen  v.  Lin- 
coln Land  Co.,  184  U.  S.  660,  663,  46  L.  Ed. 
736;  United  States  v.  Schurz,  102  U.  S. 
378,  296,  26  L.  Ed.  167;  Brown  v.  Hitch- 
cock, 173  U.  S.  473.  43  L.  Ed.  772;  Bock- 
finger  V.  Foster.  190  U.  S.  116,  121,  47  L. 
Ed.  975;  Litchfield  v.  Register.  &  Re- 
ceiver 9  Wall.  575,  19  L.  Ed.  681;  Gaines 
7K  Thompson,  7  Wall.  347,  19  L.  Ed.  62; 
The  Secretary  v.  McGarrahan,  9  Wall.  298, 
19  L.  Ed.  579;  Cruikshank  v.  Bidwell,  176 
U.  S.  73,  80.  44  L.  Ed.  377;  New  Orleans  v. 
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to  interfere  by  injunction  with  the  action  of  the  head  of  a  department,  only 
where,  in  any  view  of  the  facts  that  could  be  taken,  such  action  is  beyond  the 
scope  of  his  authority .63  The  cases  do  not  say  that  instances  may  not  arise  in 
which  a  porty  is  justified  in  coming  into  the  courts  to  assert  his  rights  as  ac^ainst 
a  proceeding  in  the  land  department  or  when  the  department  refuses  to  act 
at  all.^-* 

The  land  department,  charged  with  the  duty  of  surveying  the  public 
domain,  must  primarily  determine  what  are  public  lands  subject  to  survey  and 
disposal  under  the  public  land  laws.  Possessed  of  the  power,  in  general,  its 
exercise  of  jurisdiction  cannot  be  questioned  by  the  courts  before  it  has  taken 
final  action. ^'^ 

b.  After  Patent  Issued— (1)  In  General. — After  the  patent  has  once  been 
issued,  the  original  contest  is  no  longer  within  the  jurisdiction  of  the  land  de- 

whether  the  land  is  open  to  pre-emption  or 
sale  Litchfield  v.  Register  &  Receiver.  9 
Wall.  575,  19  L.  Ed.  681. 
_  The  land  department  cannot  be  stayed 
in  the  discharge  of  a  duty,  not  ministerial 
but  involving  the  exercise  of  judgment  and 
discretion,  on  the  ground  that  its  jurisdic- 
tion has  been  lost  by  estoppel.  Kirwan  v 
Murphy,  189  U.  S.  35,  54,  47  L.  Ed.  698. 

Thus  in  Gaines  v.  Thompson,  7  Wall 
347,  352,  19  L.  Ed.  62,  it  was  held  that  the 
action  of  the  secretary  of  the  interior  di- 
recting the  commissioner  of  the  land  office 
to  cancel  an  entry  of  land  was  within  the 
exclusive  control  of  the  department,  and 
that  the  court  had  no  jurisdiction  or  au- 
thority to  interfere  with  the  exercise  of 
this    power    by    injunction. 

When,  under  the  swamp  land  act  of  the 
United  States,  a  selection  of  lands  has  been 
made  by  a  state,  and  the  selection  ap- 
proved by  the  secretary  of  the  interior,  a 
subsequent  purchaser  of  said  lands  from 
the  state  is  not  entitled  to  an  order  enjoin- 
ing and  restraining  a  subsequent  secretary 
of  the  interior  and  his  subordinate  officer's 
of  the  land  department  of  the  United 
States  from  carrying  out  his  orders  an- 
nulling the  approval  of  the  above  selec- 
tion and  holding  the  lands  to  be  public 
lands  of  the  United  States  or  subject  to 
entry  under  the  general  land  laws.  Brown 
V.  Hitchcock,  173  U.  S.  473,  43  t,  Ed 
772. 

63.  Acts   beyond   scope    of  authority. — 

New  Orleans  t:  Paine,  147  U.  S.  261.  264, 
37  L.  Ed.  162;  Noble  v.  Union  River 
Logging  R.  Co.,  147  U.  S.  165,  37  L.  Ed 
123. 

64.  Exceptional     cases     might     arise. — 

Brown  z>.  Hitchcock,  173  U.  S.  473,  43  L. 
Ed.  772,  citing  United  States  v.  Schur?.  102 
U.  S.  378,  396,  26  L.  Ed.  167;  Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S 
165,  37  L.  Ed.  123,  as  being  illustrations  of 
these   exceptional    cases. 

65.  Surveying  public  land — Judicial  con- 
trol of  department. — Brown  v.  Hitchcock 
173  U.  S.  473.  43  L.  Ed.  772;  Kirwan  7>. 
Murphy,  189  U.  S.  35.  54,  47  L-  Ed.  698. 
See  ante,  "Survey  of  Public  Lands,"  U,  B, 
3,   c. 


Paine,  147  U.  S.  261,  267,  37  L.  Ed.  162; 
Noble  V.  Union  River  Logging  R.  Co.,  147 
U.  S.  165,  37  L.  Ed.  123;  Moore  v.  Rob- 
bins,  96  U.  S.  530,  24  L.  Ed.  848;  Mar- 
quez  r.  Frisbie,  101  U.  S.  473,  25  L.  Ed.  800; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  26 
L.  Ed.  875;  Steel  v.  Smelting  Co.,  106  U.  S. 
447,  27  L.  Ed.  226;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  47,  37  L.  Ed.  72;  Turner 
V.  Sawyer,  150  U.  S.  578,  586,  37  L.  Ed. 
1189;  United  States  v.  Black,  128  U.  S.  40, 
32  L.  Ed.  354;  Redfield  v.  Windom,  137  U. 
S.  636,  34  L.  Ed.  811;  Riverside  Oil  Co.  v. 
Hitchcock,  190  U.  S.  316,  324,  47  L-  Ed. 
1074;  In  re  Emblen.  161  U.  S.  52,  56,  40  L. 
Ed.  613;  Michigan  Land,  etc.,  Co.  v.  Rust, 
168  U.  S.  589,  591,  42  L.  Ed.  591;  United 
States  V.  Thomas,  151  U.  S.  577,  38  L.  Ed. 
276;  Oregon  v.  Hitchcock.  202  U.  S.  60, 
70,  50  L.  Ed.  935.  See  the  titles  INJUNC- 
TIONS, vol.  6,  p.  1022;  MANDAMUS, 
vol.   8,  p.    1. 

This  line  of  cases  is  readily  distinguish- 
able from  that  of  United  States  v.  Stone, 
2  Wall.  525,  17  L.  Ed.  765,  in  which  the 
secretary  of  the  interior  attempted  to  annul 
the  action  of  his  predecessor  in  issuing 
certain  land  patents,  by  revoking  them. 

Nor  is  Noble  v.  Union  River  Logging  R. 
Co.,  147  U.  S.  165,  37  L.  Ed.  123,  contrary, 
for  that  was  a  case  where  the  executive  de- 
partment had  confessedly  finally  acted,  and 
then  attempted  to  resume  jurisdiction,  and 
an  injunction  was  sustained.  But  the  gov- 
ernment raised  no  point  as  to  the  form  of 
the  remedy;  deprivation  of  a  vested  legal 
right  of  property,  acquired  before  any  sug- 
gestion that  it  could  be  taken  away,  was 
threatened;  and  it  appeared  that  the  only 
remedy  was  through  equity  interposition. 
Illustrative  case. — Gaines  v.  Thompson, 
7  Wall.  347,  19  L.  Ed.  62;  The  Secretary  v. 
McGarrahan,  9  Wall.  298,  19  L.  Ed.  579; 
Kirwan  v.  Murphv,  189  U.  S.  35,  54.  47 
L.  Ed.  698;  Litchfield  v.  Register  &  Re- 
ceiver, 9  Wall.  575,  19  L.  Ed.  681;  Carrick 
V.  Lamar,  116  U.  S.  423,  29  L.  Ed.  677. 
The  fact  that  a  plaintiff  asserts  himself 
to  be  the  owner  of  the  tract  of  land,  which 
these  officers  are  treating  as  public  lands, 
does  not  take  the  case  out  of  that  rule, 
where  it  is  the  duty  of  these  officers  to  de- 
termine   upon    all    the    facts    before    them, 
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partment.^"  When  a  patent  for  land  has  been  signed,  sealed,  perfected,  and 
recorded,  the  power  of  the  land  department  over  it  has  ceased,  and  a  writ  of 
mandamus  will  lie  to  the  secretary  of  the  interior,  to  deliver  it  to  the  person 
in  whose  favor  it  had  been  made  out."'^ 

(2)  Impeachment  of  Title — (a)  In  General. — After  the  control  of  the  de- 
partment over  the  title  to  such  land  has  ceased,  the  only  way  in  which  the  title 
can  be  impeached  is  by  a  bill  in  chancery;  and  as  a  general  rule,  the  man  who 
has  obtained  a  patent  from  the  government  cannot  be  called  to  answer  in  regard 
to  that  patent  before  the  officers  of  the  land  department  of  the  government.*^'* 
It  is  the  right  of  the  proper  courts  to  inquire  after  the  title  had  passed  from 
the  government  and  the  question  become  one  of  private  right,  whether,  ac- 
cording to  the  established  rules  of  equity  and  the  acts  of  congress  concerning 
the  public  lands,  the  party  holding  that  title  should  hold  absolutely  as  his  own 
or  as  trustee   for  another.^^ 

(b)  Collateral  Attack.— See  ante,  "Collateral  Attack,"  II,  B,  4,  i,  (1),   (c). 

(c)  Direct  Attack.—See   ante,   "Direct   Attack,"   II,   B,  4,   i,    (1),    (d). 

(3)  Construction  of  Patent. — See  ante,  "Construction  of  Patents  and  Grants,"' 

II,  B,  3,  d,  (4),  (a),  ee,  (aa). 

III.  Grants  or  Claims  Emanating  from  or  Arising  under  Former  Sov- 

ereign. 

A.  In  General. — By  the  cession  of  territory  from  one  sovereign  to  another 
public  property  and  sovereignty  alone  pass,  and  private  property  is  not  af- 
fected.'*^    It  is  doubtless  true  that  a  change  of  sovereignty  implies  a  revocation 


66.  After  patent  issued. — In  re  Emblen, 
161  U.  S.  52,  56,  40  L.  Ed.  613;  Emblen  ^^. 
Lincoln  Land  Co.,  184  U.  S.  660,  664,  46 
L.  Ed.  736;  Frisbie  v.  Whitney,  9  Wall. 
187,   19    L.    Ed.   668. 

67.  Mandamus  to  compel  delivery  of 
competent  patent.  —  United  States  v. 
Schurz,  102  U.  S.  378,  26  L.  Ed.  167;  Levey 
V.  Stockslager,  129  U.  S.  470,  477,  32  L. 
Ed.  785.  See  Brown  v.  Hitchcock,  173  U. 
S.    473,    43    L.    Ed.    772. 

68.  Impeachment  of  title. — Iron  Silver 
Min.  Co.  V.  Campbell,  135  U.  S.  286,  301,  34 
L.  Ed.  155;  United  States  v.  Schurz,  10^ 
U.  S.  378,  26  L.  Ed.  167;  In  re  Emblen, 
161  U.  S.  52,  40  L.  Ed.  613;  Emblen  v. 
Lincoln  Land  Co.,  184  U.  S.  660,  664,  46 
L.  Ed.  736;  Noble  v.  Union  River  Logging 
R.  Co.,  147  U.  S.  165,  37  L.  Ed.  123;  Moore 
V.  Robbins,  96  U.  S.  530,  533,  24  L.  Ed. 
848;  Brown  v.  Hitchcock,  173  U.  S.  473, 
43  L.  Ed.  772;  Germania  Iron  Co.  v.  United 
States,  165  U.  S.  379,  41  L.  Ed.  754;  United 
States  V.  Stone,  2  Wall.  525,  535,  17  L.  Ed. 
765;  Bicknell  v.  Comstock,  113  U.  S.  149, 
151,  28  L.  Ed.  962;  Williams  v.  United 
States,  138  U.  S.  514,  34  L.  Ed.  1026;  Mich- 
igan Land,  etc.,  Co.  v.  Rust,  168  U.  S.  589, 
593,  42  L.  Ed.  591;  Gildersleeve  v.  New 
Mexico  Min.  Co.,  161  U.  S.  573,  581,  40  L. 
Ed.  812;  Steel  v.  Smelting  Co.,  106  U.  S. 
447,  454,  27  L.  Ed.  226;  Moffat  v.  United 
States,  112  U.  S.  24,  28  L.  Ed.  623;  Mullan 
V.  United  States,  118  U.  S.  271,  278,  30  L. 
Ed  170;  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  280,  31  L.  Ed.  747; 
United  States  v.  Stone,  2  Wall.  525,  535, 
17  L.  Ed.  765;  Love  v.  Flahive,  205  U.  S. 
195,   199,   51   L.   Ed.  768. 


One  officer  of  the  land  office  is  not 
competent  to  cancel  or  annul  the  act  of 
his  predecessor,  as  that  is  a  judicial  act, 
and  requires  the  judgment  of  a  court. 
United  States  v.  Stone,  2  Wall.  525,  535, 
17  L.  Ed.  765;  Meader  v.  Norton,  11  Wall. 
442,  20  L.  Ed.  184;  Germania  Iron  Co.  v^ 
United  States,  1C5  U.  S.  379,  41  L.  Ed. 
754. 

If  there  be  any  lawful  reason  why  the 
patent  should  be  canceled  or  rescinded, 
the  appropriate  remedy  is  by  a  bill  in 
chancery,  brought  by  the  United  States, 
but  no  executive  officer  is  authorized  to 
reconsider  the  facts  on  which  it  was  issued, 
and  to  recall  or  rescind  it,  or  to  issue  one 
to  another  party  for  the  same  tract.  Moore 
V.   Robbins,  96  U.   S.  530,  24  L.   Ed.  848. 

69.  Establishment  of  trust. — Warren  v. 
Van  Brunt,  19  Wall.  646,  656,  22  L.  Ed. 
219;  Johnson  v.  Towsley,  13  Wall.  72,  20 
L.  Ed.  485;  United  States  v.  Stone,  2  Wall. 
52.5,  17  L.  Ed.  765;  United  States  v.  Schurz, 
102  U.  S.  378,  26  L.  Ed.  167;  Shepley  v. 
Cowan,  91  U.  S.  330,  23  L.  Ed.  424;  Mar- 
quez  V.  Frisbie,  101  U.  S.  473,  25  L.  Ed. 
800;  United  States  v.  Minor,  114  U.  S.  233. 
240,  29  L.  Ed.  110;  Bockfinger  v.  Foster, 
19o'  U.  S.  116,  121,  47  L.  Ed.  975.  See 
ante,  "Suits  by  Private  Individuals,"  II,  B, 
4,  i,  (1),  (d),  dd. 

70.  Grants  or  claims  emanating  from  or 
arising  under  former  sovereign.  —  Lang- 
deau  V.  Hanes,  21  Wall.  521,  527,  22  _L.  Ed. 
606.  Even  in  case  of  conquest  this  is  true. 
United  States  v.  Percheman,  7  Pet.  51,  8 
L.  Ed.  604;  Langdeau  v.  Hanes,  21  Wall. 
521,  22  L.  Ed.  606. 
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of  the  authority  vested  by  the  prior  sovereign  in  local  ofificers  to  dispose  of  the 
public   lands.' ^ 

B.  British,  Colonial  and  Proprietary  Grants. — The  colonial  and  proprie- 
tary grants,  prevalent  in  this  country  prior  to  the  revolution;  matters  relating 
to  the  creation,  requisites  and  validity,  forfeiture,  vacation,  etc.,  evidence  and 
records  of  such  grants ;  and  practically  all  matters  relating  to  the  acquisition 
of  grants  from  the  crown  and  proprietors  or  colonial  governments,  are  of  little 
or  no  importance.  For  cases  as  to  the  construction  and  efitect  of  such  grants, 
see  note."- 

C.  Spanish,  French  and  Mexican  Grants — 1.  In  General. — The  United 
States  have,  by  different  cessions,  acquired  territory,  within  which  there  have 
been  many  private  claims  to  land  under  titles,  under  the  sovereign  ceding  the 
territory.'''^  Such  claims  were  protected,  in  most  instances,  by  stipulations  in 
the  treaties  of  cession,'^'*  and  in  the  absence  of  any  stipulation  to  that  effect, 
they  were  protected  by  the  rules   of  international   law.'^° 

2.  Acquisition  of  Right  and  Title  under  Former  Sovereigns — a.  Defi- 
nition and  General  Considerations — (1)  Grant  Defined. — The  general  term  "grant" 
may  comprehend  both  the  incipient  and  the  complete  title.'^  The  greater  part 
of  the  Spanish  grants  in  Florida  appear  to  have  been  of  the  first  description."^ 
]\Iany  of  the  grants  contained  conditions  on  the  performance  of  which  the  right 


71.  Revocation  of  authority  of  former 
sovereign. — Ely  v.  United  States,  171  U.  S. 
220,  230,  43  L.Ed.  142,  followed  in  United 
States  V.  Maish,  171  U.  S.  242,  43  L.  Ed. 
150. 

72.  British,  colonial  and  proprietary 
grants, — Taylor  v.  Brown,  5  Cranch  234, 
3  L.  Ed.  88;  Craig  v.  Radford,  3  Wheat. 
594,  4  L,.  Ed.  467;  Harcourt  v.  Gaillard,  12 
Wheat.  523,  6  L.  Ed.  716;  Paxton  v.  Gris- 
wold,  122  U.  S.  441,  30  L.  Ed.  1143;  Mc- 
Connell  v.  Lexington.  12  Wheat.  582,  6  L. 
Ed.  735;  Lodge  v.  Lee,  6  Cranch  237,  3  L. 
Ed.  210;  Fairfax  v.  Hunter,  7  Cranch  603, 
3  L.  Ed.  453;  Pawlet  v.  Clark,  9  Cranch 
292,  3  L.  Ed.  735;  Lowndes  v.  Hunting- 
ton, 153  U.  S.  1,  14,  38  L.  Ed.  615;  Mor- 
ris V.  United  States,  174  U.  S.  196,  43  L. 
Ed.  946;  Martin  v.  Waddell,  16  Pet.  367, 
427.  10  L.  Ed.  997;  Johnson  v.  Mcintosh, 
8  Wheat.  543,  5  L.  Ed.  681;  Shively  v. 
Bowlby,  152  U.  S.  1,  14,  38  L.  Ed.  331. 

Grant  to  Lord  Fairfax. — Fairfax  v.  Hun- 
ter, 7  Cranch  603,  617,  3  L.  Ed.  453;  At- 
lantic, etc.,  R.  Co.  V.  Mingus,  165  U.  S. 
413,   41    L.    Ed.    770. 

Grant  to  William  Penn — Proprietaries 
in  Pennsylvania. — Kirk  v.  Smith,  9  Wheat. 
241,  256,  6  L.  Ed.  81;  Penn  v.  Klyne,  4 
Dall.   402,  1   L.    Ed.   884. 

Construction  of  grant  to  the  Duke  of 
York.— Martin  v.  Waddell,  16  Pet.  367,  10 
L.   Ed.   997. 

Proprietary  government  and  land  claims 
in  the  Carolinas.— Martin  v.  Waddell,  16 
Pet.   367,  427,    10   L.   Ed.   997. 

Validity  of  patent  issued  by  Lord  Pro- 
prietor— Error  in  name  of  grantee. — Brown 
V.   Huger,   21    How.   305,   16   L.    Ed.   125. 

After  the  Revolution. — When  the  Revo- 
lution took  place,  the  people  of  each  state 
became  themselves  sovereign;  and  in  that 
character,  held  the  absolute  right  to  all 
their  navigable  waters,  and  the  soil  under 
them,  for  their  own  common  use,  subiect 


only  to  the  rights  since  surrendered  by  the 
constitution  to  the  general  government. 
A  grant,  therefore,  made  by  their  author- 
ity, must  be  tried  and  determined  by  dif- 
ferent principles  from  those  which  apply 
to  grants  of  the  British  crown,  where  the 
title  is  held  by  a  single  individual,  in  trust 
for  the  whole  nation.  Martin  v.  Waddell, 
16  Pet.  367,  10  L.  Ed.  997;  Johnson  v.  Mc- 
intosh, 8  Wheat.  543,  595,  5  L.  Ed.  681; 
Shively  v.  Bowlby,  152  U.  S.  1,  14,  38  L. 
Ed.    331. 

Power  of  British  governor  of  Florida, 
after  the  Declaration  of  Independence. — 
Harcourt  v.  Gaillard,  12  Wheat.  523,  6  L. 
Ed.   716. 

French  and  Canadian  claims  to  lands 
claimed  by  Virginia. — See  Langdeau  v. 
Hanes,  21  Wall.  521,  22  L.  Ed.  606. 

Title  and  claim  of  Charles,  Lord  Balti- 
more, his  heirs  and  representatives,  to  quit 
rents  reserved  by  proprietary  of  the  late 
province  of  Maryland.  Cassell  v.  Carroll, 
11   Wheat.   134,  6  L.   Ed.   43S. 

73.  Spanish,  French  and  Mexican  grants. 
— United  States  v.  Arredondo,  6  Pet.  691. 
718,  8  L.  Ed.  547;  More  v.  Steinbach,  127 
U.  S.  70,  78,  32  L.  Ed.   51. 

74.  Protection  of  claims  by  treaty  stip- 
ulation.— United  States  v.  Arredondo,  6 
Pet.  691,  718,  8  L.  Ed.  547.  See  post, 
"Recognition,  Validation  and  Confirma- 
tion," III,  C.  3. 

75.  Protection  of  claims  by  international 
law. — Sec  ante,  "In  General,"  HI,  .'\ ;  post, 
"Recognition,  Validation  and  Confirma- 
tion," III,  C,  3. 

76.  Definition  and  general  considera- 
tions.— United  Slates  z\  Clarke,  8  Pet.  436, 
450,  8  L.  Ed.  1001;  Maish  v.  Arizona,  164 
U.  S.  599,  608,  41   L.   Ed.  567. 

77.  United  States  v.  Hanson,  16  Pet.  196. 
10  L.  Ed.  935;  United  States  v.  Clarke,  8 
Pet.  436,  450.  8  L.   Ed.   1001. 
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to  demand  a  complete  title  depended.'^  Without  the  qualification,  the  article 
might  have  been  understood  to  make  the  conditional  concessions  absolute.'* 
Therefore,  they  are  declared  in  the  treaty  of  cession  to  "be  ratified  and  con- 
firmed," to  the  same  extent  that  the  same  grants  would  be  valid,  if  the  territories 
had  remained  under  the  dominion  of  his  Catholic  Majesty.^** 

(2)  Grant  Distinguished  from  License. — The  distinction  between  a  license  to 
enter  upon  lands  uncoupled  with  an  interest  therein,  and  a  grant  of  some  title, 
right  or  interest  in  lands,  is  that  a  grant  passes  some  estate  of  greater  or  less 
degree,  must  be  in  writing,  and  is  irrevocable  unless  it  contains  words  of  revo- 
cation; whereas  a  license  is  a  personal  privilege,  can  be  conferred  by  parol  or 
in  writing,  conveys  no  estate  or  interest,  and  is  revocable  at  the  pleasure  of  the 
party  making  it.*^ 

b.  Classification  of  Grants. — Concessions  or  grants  of  land  by  Mexican  gov- 
ernors were  of  three  kinds,  described  as  follows :  Grants  or  concessions  of 
land  by  specific  boundaries,  where  the  donee  is  entitled  to  the  entire  tract  within 
the  given  boundaries;  grants  by  quantity,  as  of  one  or  more  leagues  of  land 
situated  in  a  larger  tract,  and  usually  described  by  outboundaries,  where  the 
donee  is  entitled  to  the  quantity  specified,  and  no  more ;  grants  of  a  certain 
place  or  rancho  by  some  particular  name,  either  with  or  without  specific  bound- 
aries, where  the  donee  was  entitled  to  the  tract,  according  to  the  boundaries, 
if  given,  and  if  not  given,  according  to  the  limits  of  the  tract,  as  shown  by  the 
proofs   of    settlement   and   possession.82 

c.  Authority  to  Make  and  Manner  of  Making — (1)  Lazvs  Controlling — (a> 
In  General. — Where  vacant  lands  belong  to  the  supreme  government,  the  laws 
for  the  disposition  of  the  same  emanate  from  that  source.^^ 

States,  10  Wall.  224.  19  L.  Ed.  900;  Ainsa  v. 
United  States,  161  U.  S.  208,  221,  40  L.  Ed. 
673;  Alviso  v.  United  States,  8  Wall.  337, 
339,  19  L.  Ed.  305;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  372,  30  L.  Ed.  949; 
United  States  v.  McLaughlin,  127  U.  S. 
428,  448,  32  L.  Ed.  213;  Trenier  v.  Stewart, 
101  U.  S.  797,  803,  25  L.  Ed.  1021;  More  v. 
Steinbach,  127  U.  S.  70,  78,  32  L.  Ed.  51; 
Doolan  v.  Carr,  125  U.  S.  618,  632,  31  L- 
Ed.   844. 

Where  the  measurement  of  a  tract  was 
made  with  great  care  and  the  quantity  re- 
peatedly recited,  although  there  was  a  gen- 
eral description  by  natural  objects,  it  was 
held  to  be  a  grant  by  quantity.  Ainsa  v. 
United  States,  184  U.  S.  639,  645,  46  L.  Ed. 
727. 

The  greater  part  of  the  grants  which 
have  come  before  the  courts  for  examina- 
tion have  belonged  to  the  second  class. 
Ainsa  v.  United  States,  161  U.  S.  208,  221, 
40  L.  Ed.  673;  Hornsby  v.  United  States, 
10  Wall.  224,  232,  19  L.  Ed.  900. 

In  the  first  and  third  kinds,  the  claim 
of  the  grantee  extends  to  the  full  limits  of 
the  boundaries  designated  in  the  grant  or 
defined  by  occupation;  but  in  the  second 
kind,  a  grant  of  quantity  only,  within  a 
larger  tract,  the  grant  is  really  a  float,  to 
be  located  by  the  consent  of  the  govern- 
ment before  it  can  attach  to  any  specific 
land,  like  the  land  warrants  of  the  United 
States.  United  States  v.  McLaughlin,  127 
U.   S.  428,  448,  32  L.   Ed.  213. 

83.  Laws  controlling. — United  States  v. 
Castillcro,  2  Black  17,  163,  17  L.  Ed.  360; 
United  States  v.  Knight,  1  Black  227,  17 
L.  Ed.  76;  More  v.  Steinbach,  127  U.  S. 
70,  80,  32  L.   Ed.  51. 


78.  United  States  v.  Clarke,  8  Pet.  436, 
450,  8  L.  Ed.  1001;  Maish  v.  Arizona,  164 
U.   S.   599,   608,  41   L.   Ed.  567. 

79.  United  States  v.  Clarke,  8  Pet.  436, 
450,  8  L.  Ed.  1001;  Maish  v.  Arizona,  164 
U.  'S.    599,    608,    41    L.    Ed.    567. 

80.  Treaty  of  cession. — United  States  v. 
Clarke,  8  Pet.  436,  450,  8  L.  Ed.  1001.  See 
post,  "Claims  Recognized  under  Particular 
Treaties,"  IH,  C,  3,  b,   (2). 

81.  Grant  distinguished  from  license. — 
Peabody  v.  United  States,  175  U.  S.  546, 
550  44  L  Ed.  267;  De  Haro  v.  United 
States,  5  Wall.  599,  627,  18  L.  Ed.  681.  See, 
generally,  the  title  LICENSE  (REAL 
PROPERTY),  vol.   7,   p.   866. 

Spanish  grants  for  the  purpose  of  graz- 
ing cattle  were  not  mere  licenses  to  use 
the  lands,  but  they  were  designed  to  op- 
erate upon  the  dominion,  and  passed  an 
inchoate  title.  United  States  v.  Daven- 
port, 15  How.  1,  6,  14  L.  Ed.  575;  United 
States   V.    Huertas,    8    Pet.    475,   8    L.    Ed. 

Spanish  grants  to  pueblos  of  the  right  of 
pasturage  for  stock,  etc.,  subject  to  cer- 
tain stipulations  and  conditions,  have  been 
held  to  constitute  mere  licenses  which  if 
not  revoked  by  the  cession  could  not  be 
confirmed  by  the  court  of  private  land 
claims.  Zia  v.  United  States,  168  U.  S. 
198  203,  42  L.  Ed.  434,  citing  United 
States  V.  Huertas,  8  Pet.  475,  8  L.  Ed.  1015; 
United  States  v.  Davenport,  15  How.  1, 
14  L.  Ed.  575.  See  United  States  v.  Clarke, 
8   Pet.   436,   459,   8  L.   Ed.    1001. 

82.  Classification  of  grants.— Williams  v. 
United  States,  92  U.  S.  457,  23  L.  Ed.  497; 
Higueras  v.  United  States,  5  Wall.  827. 
834.    18    L.    Ed.    469;    Hornsby    v.    United 
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(b)  Effect  of  Cession  and  Retrocession.~The  doctrine  that  the  laws  of  a  con- 
quered or  ceded  country,  except  so  far  as  they  may  affect  the  political  institu- 
tions of  the  new  sovereign,  remain  in  force  after  the  conquest  or  cession  until 
changed  by  him,  has  no  application  to  laws  authorizing  the  alienation  of  any 
portions  of  the  public  domain,  or  to  officers  charged  under  the  former  govern- 
ment with  that  power.  No  proceedings  affecting  the  rights  of  the  new*' sover- 
eign over  public  property  can  be  taken  except  in  pursuance  of  his  authority  on 
the  subject.s^  The  cases  which  recognize  as  valid  grants  of  lots  in  the  pueblo 
or  city  of  San  Francisco  by  alcaldes  appointed  or  elected  after  the  occupation  of 
the  country  by  the  United  States,^^  do  not  militate  against  this  view;  they  were 
agents  of  the  pueblo  or  city,  and  acted  under  its  authority  in  the  distribution  of 
its  municipal  lands,  and  did  not  assume  to  alienate  or  affect  the  title  to  lands 
which  was  in  the  United  States.^*^ 

(2)  Grants  Made  after  Cession  of  Territory. — Where  a  sovereignty  cedes  a 
part  of  its  territory  to  another,  the  disposal  of  the  public  domain  thereby  ceded 
passes  to  the  latter  and  any  grant  thereafter  made  by  the  former  is  void,  and 
the  fact  that  the  authorities  of  the  ceding  sovereign  retains  possession  for  sev- 
eral years  thereafter  can  make  no  difference.  For  cases  as  to  the  validity  of 
grants  arising  under  such  circumstances,  see  note.^"^  Where  a  survey  is  made  of 
part  of  a  descriptive  grant,  before  the  time,  fixed  by  the  treaty  and  act  of  con- 
gress, an  order  or  permission  to  survey  the  residue  elsewhere,  made  afterwards, 
is  void,  as  in  contravention  of  the  terms  of  the  treaty  and  the  act  of  congress  • 
it  being  in  effect  and  substance  a  new  grant,  made  after  the  power  of  the  gov- 
ernor to  make  grants  had  ceased.^s  Spanish  grants  made  in  Texas  for  lands  in 
the  "Neutral  Ground,"  east  of  the  Sabine,  from  1790  to  1800,  are  valid. ^^     Of 


84.  Effect  of  cession  and  retrocession. — 
More  V.  Steinbach,  127  U.  S.  70,  81,  32  L. 
Ed.  51;  Ely  v.  United  States,  171  U.  S. 
220,  230,  43  L.  Ed.  142;  United  States  v. 
Maish,  171  U.  S.  242,  43  L.  Ed.  150.  See, 
on  this  subject,  United  States  v.  Vallejo,  1 
Black  541,  17  L.  Ed.  232. 

85.  Merryman  v.  Bourne,  9  Wall.  592,  19 
L.   Ed.   683. 

86.  More  v.  Steinbach,  127  U.  S.  70,  81, 
32  L.  Ed.  51. 

87.  Validity  grants  arising  after  cession. 
—United  States  v.  Clarke,  9  Pet.  168,  9 
L.  Ed.  89;  O'Hara  v.  United  States,  15 
Pet.  275,  10  L.  Ed.  737;  Henderson  v.  Poin- 
dexter,  12  Wheat.  530,  6  L.  Ed.  718;  United 
States  V.  Clarke,  16  Pet.  228,  10  L.  Ed.  946; 
United  States  v.  Reynes,  9  How.  127,  13 
L.  Ed.  74;  Smith  v.  United  States,  10  Pet. 
326,  331,  9  L.  Ed.  442;  United  States  v. 
Ducros,  15  How.  38,  40,  14  L.  Ed.  591; 
Garcia  v.  Lee,  12  Pet.  511,  9  L.  Ed.  1176; 
United  States  v.  D'Auterive,  10  How.  609, 
13  L.  Ed.  560;  United  States  v.  Philadel- 
phia, 11  How.  609,  13  L.  Ed.  834;  Mont- 
ault  V.  United  States,  12  How.  47,  13  L. 
Ed.  887;  United  States  v,  Castant,  12  How. 
437,  13  L.  Ed.  1056;  United  States  v.  Lynde, 
11  Wall.  632,  20  L.  Ed.  230;  Coffee  v. 
Groover,  123  U.  S.  1,  26,  31  L.  Ed.  51; 
Goodtitle  v.  Kibbe,  9  How.  471,  479,  13  L. 
Ed.  220;  United  States  7A  Lynde,  131  U.  S., 
appx.  Ixix,  20  L.  Ed.  230;  Kcene  v.  Whit- 
aker,  14  Pet.  170,  10  L.  Ed.  404;  Foster  v. 
Neilson,  2  Pet.  253,  254,  7  L.  Ed.  415; 
Hickey  v.  Stewart,  3  How.  750,  11  L.  Ed. 
814;  Pollard  v.  Kibbe,  14  Pet.  353,  355,  10 
L.  Ed.  490;  La  Roche  7'.  Jones,  9  How. 
155,    13    L.    Ed.    85;    Mobile    v.    Eslava,    16 


Pet.  234,  257,  10  L.  Ed.  948;  Montault  v. 
United  States,  12  How.  47,  13  L.  Ed.  887; 
Pollard  V.  Hagan,  3  How.  212,  225,  11  L. 
Ed.  565;  Pollard  v.  Files,  2  How.  592  602* 
11  L.  Ed.  391;  United  States  v.  Pillerin  13 
How.  9,  14  L.  Ed.  28;  United  States  v 
Garcia,  22  How.  274,  280,  16  L.  Ed.  338; 
Fuentes  v.  United  States,  22  How.  443  458' 
16  L.  Ed.  376. 

The  act  of  1860  made  the  date  of  cession 
to  the  United  States,  or  the  time  of  trans- 
ferring possession,  the  point  from  which  to 
test  the  validity  of  grants.  The  treaty  by 
which  the  Floridas  were  ceded  to  the 
United  States  was  not  concluded  and 
signed  until  the  22nd  day  of  February, 
1819,  and  possession  of  the  territory  was 
not  taken  until  July,  1822;  whilst  all  the 
acts  constituting  the  titles  in  question 
were  passed  prior  to  May,  1818.  There- 
fore these  titles  were  completed  within  the 
time  required  by  the  act  of  1860.  United 
States  T'.  Morant,  123  U.  S.  335,  342,  343 
31   L.   Ed.   171. 

88.  Survey  of  lands  in  effect  new  grant. 
— Smith  V.  United  States,  10  Pet.  326,  331 
9  L.  Ed.  442;  United  States  v.  Clarke,  8 
Pet.  436.  466,  467,  8  L-  Ed.  1001;  Wherry  v 
United  States,  10  Pet.  338,  9  L.  Ed.  446; 
United  States  v.  Huertas,  8  Pet.  488,  490  8 
L.    Ed.    1019. 

89.  Grants  in  neutral  territory. — United 
States  r.  Perot,  9S  U.  S.  428.  25  L.  Ed. 
251.  See  United  States  v.  Davenport,  15 
How.    1,    14    L.    Ed.    575. 

Applied  to  grant  of  franchise  as  well  as 
to  grant  of  land. — Davis  v.  Police  Jury,  9 
How.   280,    13   L.    Ed.    138. 
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course  such  grants  may  be  confirmed  by  the  sovereignty  holding  the  territory 
under  the  cession. '•^*^  In  the  interval  between  the  Louisiana  treaty  and  the  time 
when  the  United  States  took  possession  of  the  country  west  of  the  Perdido,  the 
Spanish  government  had  the  right  to  grant  permits  to  settle  and  improve  by  cul- 
tivation, or  to  authorize  the  erection  of  establishments  for  mechanical  pur- 
poses.^^ 

Cession  of  California. — The  authority  and  jurisdiction  of  the  Mexican  of- 
ficers in  California  are  regarded  as  terminating  on  the  7th  of  July,  1846. ^^  The 
fact  that  Mexico  declared,  through  her  commissioners  who  negotiated  the  treaty 
of  Guadalupe  Hidalgo,  that  no  grants  of  land  were  issued  by  the  Mexican  gov- 
ernors of  California,  after  the  13th  of  May,  1846,  does  not  aiTect  the  right  of 
parties  who,  subsequent  to  that  date,  obtained  grants  from  the  governors  whilst 
their  authority  and  jurisdiction  continued.''-' 

(3)  Mexican  Land  Law. — It  has  been  repeatedly  decided  that  the  only  laws 
m  force  in  the  territories  of  Mexico  for  the  disposition  of  the  public  lands,  with 
the  exception  of  those  relating  to  missions  and  towns,  were  the  act  of  the  Mex- 
ican congress  of  1824  and  the  regulations  of  1828.  The  avowed  purpose  of  the 
congress  in  enacting  this  law,  and  of  the  supreme  government  in  carrying  it  into 
effect,  was  to  colonize  the  public  domain ;  to  preserve  it  for  settlement  or  cul- 
tivation.^^ However,  it  seems  that  the  colonization  laws  and  regulations  above 
mentioned,  were  modified  if  not  repealed  by  virtue  of  the  law  of  April  17,  1837, 
and  in  one  case  the  court  in  speaking  of  the  colonization  law  of  August  18,  1824, 
said  that  "by  a  law  passed  April  4,  1837,  all  colonization  laws  were  certainly 
modified  and  may  be  repealed. "^^ 

(4)  Poxver  of  States  and  Territories. — The  several  states  of  Mexico  in  the 
year   1833   had   the   authority   to  make   sales   of   vacant   public   lands   that   were 


90.  Such    grants    may    be    confirmed. — 

Henderson  c'.  Poindexter,  12  Wheat.  530, 
€  L.  Ed.  718;  Goodtitle  v.  Kibbe,  9  How. 
471,  479,  13  L.  Ed.  220;  Robinson  v.  Minor, 
10  How.  627,  13  L.  Ed.  568;  United  States 
r.   Pillerin,   13   How.  9,   14  L.    Ed.   28. 

91.  Grants  in  country  west  of  River 
Perdido.— Pollard  v.  Files,  2  How.  591,  592, 
n    L.    Ed.  391. 

92.  Cession  of  California. — United  States 
V.  Yorba,  1  Wall.  4J2,  17  L.  Ed.  635;  United 
States  V.  Pico,  23  How.  321,  326,  16  L. 
Ed.  464;  Stearns  v.  United  States,  6  Wall. 
589,  590,  18  L.  Ed.  843;  Hornsby  v.  United 
States,  10  Wall.  224,  239,  19  L.  Ed.  900; 
Fremont  v.  United  States,  17  How.  542, 
563,  15  L.  Ed.  241;  More  v.  Steinbach,  127 
U.  S.  70,  80,  32  L.  Ed.  51;  United  States  v. 
Castillero,  2  Black  17,  149,  17  L.  Ed.  360; 
Romero  v.  United  States,  1  Wall.  721,  743, 
17  L.  Ed.  627;  Mumford  v.  Wardwell,  6 
Wall.   423,  435,   18   L.   Ed.   756. 

A  grant  by  Pio  Pico,  the  last  Mexican 
governor  of  California,  dated  on  the  10th 
of  July,  1846,  being  after  the  conquest  of 
the  country,  adds  nothing  to  the  strength 
or  justice  of  a  claim  set  up  to  the  land  by 
the  grantee.  United  States  v.  Wilson,  1 
Black   267,   17    L.    Ed.    142. 

The  political  department  of  the  govern- 
ment at  least  appears  to  have  designated 
that  day  as  the  period  when  the  conquest 
of  California  was  completed,  and  the  Mex- 
ican officials  were  disi)laced;  and  in  this 
respect  the  judiciary  follows  the  action  of 
the  political  department.  United  States 
v.   Yorba,   1   Wall.  412,   423,   17   L-   Ed.   635. 


See  United  States  v.  Pico,  23  How.  321, 
326,  16  E.  Ed.  464;  Hornsby  v.  United 
States,  10  Wall.  224,  19  L.  Ed.  900. 

93.  Grants  from  governors  retaining  au- 
thority.— United  States  v.  Yorba,  1  Wall. 
412.    17   L.    Ed.    635. 

The  assurance  given  by  the  Mexican 
government  when  the  treaty  of  peace  was 
under  negotiation,  that  no  title  for  land  in 
California  had  been  made  of  later  date 
than  May  13th,  1846;  her  assent  to  the 
tenth  article  which  contained  a  similar 
declaration;  and  her  acceptance  of  the  sub- 
sequent explanations  contained  in  a  proto- 
col which  promised  the  protection  of  the 
American  government  only  to  such  titles 
as  were  made  before  that  time,  prove  that 
Mexico  herself  did  know,  and  must  have 
known,  that  the  pretensions  of  the  claim- 
ants under  a  title  of  later  date  were  un- 
founded. United  States  v.  Andres  Castil- 
lero, 2   Black   17,   17   L.   Ed.   360. 

94.  Mexican  land  law. — United  States  z'. 
Cambuston,  20  How.  59.  63,  15  L.  Ed.  828; 
United  States  v.  Vallejo,  1  Black  541,  552, 
17  L.  Ed.  232;  United  States  v.  Vigil,  13 
Wall.  449,  450,  20  L.  Ed.  602;  Hayes  v. 
United  States,  170  U.  S.  637,  654,  42  L. 
Ed.  1174;  Chavez  v.  United  States,  175 
U.   S.   552,   556,  44  L.   Ed.  269. 

95.  Modification  of  colonization  laws  and 
regulations. — United  States  v.  Coe,  170  U. 
S.  681.  696.  42  L.  Ed.  1195.  And  see  Inter- 
state Land  Co.  V.  Maxwell  Land  Grant  Co., 
139  U.  S.  569,  578,  35  L.  Ed.  278;  Whit- 
ney 7'.  United  States.  181  U.  S.  104,  112,  45 
L.    Ed.   771. 
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within  their  hmits,  and  the  said  sales  were  recognized  by  this  government  under 
the  treaty  of  1853.^'^  But  from  and  after  the  adoption  of  the  constitution  of 
1836,  no  such  power  was  vested  in  the  separate  states.^"  The  decree  of  July 
6,  1824,  the  colonization  law  of  1824,  and  of  the  constitution  of  October  24, 
1824,  deprived  the  officials  of  a  Mexican  territory  of  the  power  to  dispose  of 
the  public  lands. ^^ 

Spanish  Territory. — Lands,  though  appurtenant  to  towns,  are  subject  to 
the  disposition  of  the  Spanish  crown  as  part  of  the  public  domain,  and  authority  to 
sell  them  is  not  within  the  scope  of  the  territorial  authority.^'-* 

(5)  Dc  Facto  Government. — A  grant  of  lands  made  in  1838  by  the  state  of 
Sonora  purporting  to  be  in  the  "name  of  the  free,  independent  and  sovereign 
state  of  Sonora  as  well  as  of  the  august  Mexican  government,"  but  without  the 
approval  or  ratification  of  the  Mexican  government,  is  void.^  An  approval  by 
the  governor  of  Sonora,  during  a  period  of  rebellion,  is  not  an  approval  by  the 
supreme  or  national  government  of  INIexico,  since  the  certificate  of  the  gov- 
ernor is  limited  and  significant.^ 

(6)  Grants  by  Tozvns. — By  special  grant  or  contract  under  the  Spanish  land 
law,  many  towns  had  an  area  of  contiguous  and  dependent  territory,  and  it 
would  seem  that  the  ayuntamiento  had  authority  to  designate  such  portion  of 
those  lands  as  it  deemed  suitable  to  be  granted  to  an  applicant  therefor.^  But 
the  ayuntamiento  or  town  council  had  no  power  under  the  Mexican  colonization 
laws  to  make  a  grant  of  land  entirely  outside  of  the  four  square  leagues  sup- 
posed to  belong  to  the  town.'* 

(7)  Authority  of  Particular  Officers — (a)  In  General — Source  of  Authority. 
— The  public  domain  being  the  property  of  the  sovereign,  those  who  were  en- 
abled to  displace  that  title,  separate  portions  of  it  from  the  public  lands,  and 
vest  such  portions  into  individual  proprietors  by  perfected  titles,  could  only  do 
so  in  the  exercise  of  sovereign  power,  because  the  public  title  was  a  sovereign 
right;  and  agents  who  assumed  to  exercise  this  authority  must  show  that  they 
represented  the  nation.^ 

96.     Power    of    states    and    territories —  v.  United  States,  170  U.  S.  637,  654,  42  L. 

Mexico. — Camou  v.   United   States,   171   U.  Ed.   1174. 

S.    277,    43    L.    Ed.    163;    Perrin   v.    United  99.    Spanish  territory.— United   States  v. 

States,  171  U.  S.  292,  43  L.  Ed.  169;  United  Santa  Fe,  165  U.  S.  675,  708,  41  L.  Ed.  874; 

States   V.    Coe,    174   U.    S.    578,   43    L.    Ed.  United   States  v.   Sandoval,   167  U.  S.  278, 

1092.  42  L.  Ed.  168;  Rio  Arriba  Land,  etc.,  Co.  v. 

However  the  act  of  September  21,  1824,  United  States,  167  U.  S.  29S,  42  L  Ed.  175. 

creating  the  office  of  commissary  general,  1-    ^^  facto  government.— United  States 

an    act    which    was    considered    in    Ely    v.  '^'-   Coe,  174  U    S.  578,  43   L.  Ed.  1092. 

United  States,  171  U.  S.  220,  43  L  Ed.  142,  2.    Approval.— United  States  v.  Coe,  170 

seems  to  make  against  the  idea  of  the  ad-  U.   S.   681,  42   L.   Ed.   1195. 

ministration  of  vacant  lands  by  the  states,  ^  3.    Grants  by  towns.— Cessna  t'.  United 

and  it  is  "difficult  to  work  out  from  all  the  States,   169  U.   S.   165,   179,  42  L    E«l.  702. 

statutes  a  consistent,  continuous  and  har-  See  post,     Pueblo  Lands,     III,  D. 

monious   rule."     Camou   v.   United   States,  ,  It  was  not  true  under  the   Spanish  law 

171  U    S   277    287    43  L    Ed    163  that  every  town  was  entitled  to  a  grant  of 

__     TT   J     '  '     L^-4.,j.-          t  loot!      n  four  leagues  square,  but  at  a  late  date  the 

Vi'  -y^  ^y  ^°       VT  "^"c^^^^.f  ^^-^!^T  Spanish    officials    adopted   the    theory   that 

VA^'l'af  P^'*'''  "tt^-;  h   %l\         171    tV  fo^r  square  leagues  was  the  normal  quan- 

?Vo^^V,  f 'T'/  fr-o^iT^'.    i^Qf f '    ^    r^-  tity    which    milht    be    designated    as    the 

%nf^'  i^h\  ^i  1%  y'?io-    fl^^^\f^'  limits  of  the  new  pueblo  to  be  thereafter 

170  U.  S   681   42  L.  Ed.  119o;  United  States  ^^^^^^^      Cessna  z.  United  States,   169  U. 

v.   Coe,   174  U.   S.   5-8,  43   L    Ed.    1092.  g    ^^.^  j^g^  ^2  j^    g^    ^^^.  y^^j^^^,  '^^^^^^  ^ 

98.      Officials     of     Mexican     territory.—  Santa  Fe,  165  U.  S.  675,  41  L.  Ed.  874. 

Hayes  v.  United  States,  170  U.  S.  637,  644,  4,     Cessna   v.   United    States,    169   U.    S. 

42  L   Ed.   1174;   United  States  v.  Vallejo,  i65,  177,  42  L.  Ed.  702.     See  post,  "Power 

1   Black  541,   17  L   Ed.   232.  to  Grant,"  TIT,  D.  5.  b. 

The   public    domain    was    subject    neccs-  5.     In    General — Source    of    authority. — 

sarily  to  the  authority  of  the  Mexican  na-  United    States    v.    Ilartncll,    22    How.    286, 

tion,  and  the  territorial  officers  were  as  ab-  289,  16  L.   Ed.  340;  United  States  7'.  Arre- 

solutely  void  of  right  to  sell  them.     Hayes  dondo,  6  Pet.  691,  729,  8  L.  Ed.  547. 
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(b)  Spanish  Officers. — The  exclusive  authority  vested  in  the  governors  to 
make  grants,  stood  unrevoked  up  to  the  royal  order  of  October,  1798.^ 

The  Spanish  governors  of  Florida  had,  by  the  laws  of  the  Indies,  power 
to  make  large  grants  to  the  subjects  of  the  crown  of  Spain,  and  large  grants 
by  the  governor,  before  the  cession  of  Florida  to  the  United  States,  had  been 
sanctioned  for  many  years  by  the  king  of  Spain,  and  the  authorities  represent- 
ing him  in  his  territories^ 

The  Spanish  governor  of  Louisiana  who  held  in  1871  by  right  of  con- 
quest was  the  only  military  commandant  of  that  part  of  West  Florida  in  which 
the  lands  granted  were  situated,  and  as  the  Spanish  laws  had  not  been  intro- 
duced into  the  country,  the  cession  to  Spain  by  Great  Britain  not  having  been 
made,  he  had  no  authority  to  grant  land.^  The  governor  of  Louisiana  could 
make  concessions  of  public  land  but  he  could  not  issue  a  patent.^ 

The  Spanish  governor  of  California  had  authority  to  make  grants  of 
public  land  in  that  territory  and  such  authority  continued  until  Spanish  au- 
thority ceased.'*^ 

The  council  at  St.  Augustine  was  not  authorized,  by  the  laws  of  Spain 
relative  to  the  granting  and  confirming  land  titles,  to  make  concession  of  land 
belonging  to  the  crown. ^^ 

The  subdelegate  had  power  under  the  Spanish  law  to  make  concessions  of 
parts  of  the  royal  domain  of  Spain. ^^ 

The  lieutenant  or  local  governor  had  authority  to  make  grants  of  public 
land.i^ 

The  power  of  the  commandants  of  posts,  in  the  Spanish  colonies,  to 
make  inchoate  titles  to  lands  within  their  jurisdictions  has  been  repeatedly  ac- 
knowledged.^'* But  under  the  government  of  Spain,  in  CaHfornia,  the  com- 
mandante  or  priest  had  no  authority  to  grant  lands,  or  to  make  contracts  that 
could  bind  the  Spanish  government  to  grant  them.^^ 

Intendant — Civil  and  Military  Governors. — In  1768,  the  power  of  grant- 
ing and  confirming  titles  to  lands  was  vested  in  the  intendants  and  in  1774,  it 
was  vested  in  the  civil  and  military  governors."  But  in  October,  1798,  this  power 
was  again  conferred  on  the  intendant,  so  far  as  respected  Louisiana  and  West 
Florida,  but  the  order  did  not  extend  to  East  Florida.  In  that  province,  it 
remained  in  the  governor.'*' 

6.  Spanish  officers — Governor. — United  States  v.  Delespine,  15  Pet.  319,  10  L. 
States   V    Moore,   12    How.  209,  218,   13   L-       Ed.  753. 

Ed    958-  United  States  v.  Acosta,  1  How.  12.     Subdelegate.— Chouteau    v.    United 

24,  11   L.   Ed.  33.  States,  9  Pet.   137,  9  L.  Ed.  78;   Menard  v. 

7.  Spanish  governor  of  Florida. — United  Massey,  8  How.  293,  12  L.  Ed.  1085. 
States  V.   Rodman,  15   Pet.   130,   10   L.   Ed.  13.      Lieutenant     or      local     governor. — 
685;    United    States   v.    Clarke,   8   Pet.   436,  United  States  v.   Percheman,   7   Pet.   51,   8 
452,  8  L.  Ed.  1001;  Mitchel  v.  United  States,  l    Ed.   604. 

9  Pet.  711,  9  L.  Ed.  283;  United  States  z'  ^^     Commandant  of  posts  or  priests.- 

Levy,    13    Pet.    81,    10    L     Ed     68;    United       ^^^j^^^,    y^,^^^.^    ^,     Dj^^.^nport,    15    How.    1, 
States  V.  Arredondo,  13  Pet.  88,  10  L.  Ed.       g    14   E    Ed    575 

g'i^"!' «-^''''"   "■   ^^'''''''   ''   ^'''  ''''  '  15-  S^''-'-^^"°  '^•-  United  States,  5  Wall.  451, 

8.'  Governor  of  Louisiana.-United  States  460,  18  L.  Ed.  494. 

V      Power      11     How.     570,     13      L.     Ed.  16.    Intendant— Civil   and   military   gov- 

g-|~              '  ernors. — United    States    v.    Clarke,    8    Pet. 

9     Tyler   v    Magwire     17   Wall.    253,   21  436,  452,  8  L.  Ed.   1001;   Mitchel  v.  United 

L    'Ed     576-  "Glenn    v.    United    States,    13  States,   9   Pet.   711,   9   L.    Ed.   283;   Crespm 

How.  250,  14  L.   Ed.  133.  V.    United    States,    168    U.    S.    208,    213.    42 

The   governor  might  make  a  concession  L.    Ed.    438;    United    States   v.    Davenport, 

through  a  deputy.    Glenn  v.  United  States,  15   How.  1,  7,  14   L.  Ed    575.     See   Ely  ^. 

13   How.   250:   14  L.    Ed.    133.  United    States,    171    US.    220,    43    L.    Ed. 

10.  Governor      of      CaHfornia.— United  142;  United  States  v.  Maish,  171  U.  S.  242, 
States  V.   Peralta,   19   How.   343,  15  L.   Ed.  43  L.   Ed.   150. 

678-    United    States  v.    Clarke,   8   Pet.   436,  In    September,    1797,   the   intendant,    did 

8  L    Ed    1001  not    have    the    power,    and    a    receipt    of 

11.  Council    at    St.    Augustine.— United       that  date,  given  by  him  for  the  purchase 
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(c)  Mexican  Officers.— Governor.— The  archives  of  the  Mexican  govern- 
ment show  that  power  to  grant  lands  in  Cahfornia  had  been  exercised  by  the 
governors  under  Spain,  and  continued  to  be  so  exercised  under  the  Mexican 
government.^'''  The  Mexican  government  did  not  possess  any  power  to  make 
grants  of  pubHc  lands,  independently  of  that  conferred  by  the  act  of  1824  and 
the  regulations  of  1828.^*  Powers  of  the  governor  as  such  emanated  from  the 
same  source  as  that  from  which  he  derived  his  commission,  and  there  is  no 
reason  whatever  to  conclude  that  his  authority  over  the  public  lands  or  public 
establishments  of  the  department  could  be  enlarged  or  diminished  by  the  de- 
partmental assembly. 19  fi-^Q  power  of  the  governor  of  California,  under  the 
authority  of  Mexico,  to  alienate  the  public  domain,  terminated  on  July  7,  1846.2<> 

Intendant. — After  the  separation  of  Mexico  from  Spain,  the  office  of  intend- 
ant  was  one  of  those  which  continued  in  existence,  and  their  power  to  convey 
public  lands  was  recognized  by  the  government  of  Mexico. ^^ 

The  departmental  assembly  or  territorial  deputation  of  Mexico  had  no 
power  or  authority  to  make  a  grant  of  lands, -^  except  for  the  purposes  of  set- 
tlement or  cultivation.  The  right  to  dispose  of  it  for  other  purposes  rested  with 
the  supreme  government  alone. ^^ 

Departmental   Treasurer. — See    post,     "Mission    Lands,"     III,    C     2     c 
(8),(b). 

Prefect,  Alcalde,  Justice  of  the  Peace. — It  is  beyond  controversy  that 
the  prefect  and  the  justice  of  the  peace  did  not,  in  1845,  possess  power  to  grant 


money  of  lands  sold,  could  convey  no  title. 
United  States  v.  Moore,  12  How.  209,  13 
L.    Ed.   958. 

By  a  royal  order  of  the  3d  of  September, 
1817,  the  king  conferred  on  the  intendant 
power  to  dispose  of  the  royal  domain  of 
the  Floridas,  "commanding  him  therein  to 
facilitate  the  increase  of  the  population  of 
those  provinces,  by  all  the  means  which 
his  zeal  and  prudence  could  dictate." 
United  States  v.  Arredondo,  6  Pet.  691, 
734,  8  L.   Ed.   547. 

17.  Mexican  officers — Governor. — United 
States  V.  Peralta,  19  How.  343,  347,  15  L. 
Ed.   678. 

The  power  of  the  governor  of  Coahuila 
and  Texas  to  sell  lands  to  Mexicans,  not 
exceeding  eleven  leagues  in  quantity,  is 
unquestionable.  Spencer  v.  Lapsley,  20 
How.  264,  269,  15  L.   Ed.  902. 

18.  Chavez  v.  United  States,  175  U.  S. 
552,  556,  44  L.  Ed.  269;  United  States  v. 
Vallejo,  1  Black  541,  17  L.  Ed.  232;  United 
States  V.  Chaves,  159  U.  S.  452,  458,  40  L. 
Ed.  215;  United  States  v.  Vigil,  13  Wall. 
449,  20  L.  Ed.  602;  Hays  v.  United  States, 
175  U.  S.  248,  44  L.  Ed.  150;  United  States 
V.  Cambuston,  20  How.  59,  15  L.  Ed.  828; 
United  States  v.  Bolton,  23  How.  341, 
16  L.  Ed.  569;  Crespin  v.  United  States, 
168  U.  S.  208,  213,  42  L.  Ed.  438; 
United  States  v.  Workman,  1  Wall. 
745,  761,  17  L.  Ed.  705;  Hornsby 
V.  United  States,  10  Wall.  224,  231, 
19  L.  Ed.  900;  United  States  v.  Rose, 
23  How.  262,  270,  16  L.  Ed.  448. 

The  act  of  1824  and  the  regulations  of 
1828  are  limitations  upon  the  power  of  the 
governor  of  California  to  make  grants  of 
land.  They  are,  and  were  also  considered 
to  be,  directions  to  petitioners  for  land, 
before    they   could    get    titles.     Fuentes    v. 


United  States,  22  How.  443,  454,  16  L.  Ed. 
376. 

19.  Control  by  departmental  assembly. 

— United  States  v.  Workman,  1.  Wall.  745, 
762,  17  L.  Ed.  705;  Beard  v.  Federy,  3 
Wall.   478,   479,   18   L.   Ed.  88. 

20.  Termination  of  power. — United 
States  V.  Pico,  23  How.  321,  326,  16  L.  Ed. 
464;  United  States  v.  Yorba,  1  Wall  412, 
422,  17  L.  Ed.  635;  Stearns  v.  United 
States,  6  Wall.   589,   590,  18   L.   Ed.   843. 

21.  Intendant.— And  sales  regularly 
made  by  intendants  have  been  recognized 
by  the  supreme  court.  Ely  v.  United 
States,  171  U.  S.  220,  43  L-  Ed.  142;  United 
States  V.  Maish,  171  U.  S.  242,  43  L.    Ed.   150. 

22.  Departmental  assembly. — Chavez  v. 
United  States,  175  U.  S.  552,  555.  44  L 
Ed.  269;  United  States  v.  Vigil,  13  Wall. 
449,  20  L.  Ed.  602;  Hayes  v.  United  States, 
170    U.    S.    637,    42    L.    Ed.    1174. 

23.  The  departmental  assembly  could 
not  confer  any  power  upon  the  governor, 
and  its  own  power  was  restricted  to  what 
was  conferred  by  the  laws  of  colonization, 
which  was  simply  to  approve  or  disap- 
prove of  grants  regularly  made  by  the 
governor  under  those  laws.  Beard  v. 
Federy,  3  Wall.  478,  491,  18  L.  Ed.  88; 
United  States  r.  Workman,  1  Wall.  745*. 
17  E.  Ed.  705;  More  v.  Steinbach,  127 
U.    S.    70,    84,   32    L.    Ed.    51. 

See  United  States  v.  Vigil,  13  Wall.  449, 
20  L.  Ed.  602,  where  it  was  held  that  a 
grant  by  a  departmental  assembly  of  a 
tract  of  land  embracing  an  area  of  over 
two  millions  of  acres,  the  grantees  binding 
themselves  to  construct  two  wells  for  the 
relief  and  aid  of  travelers,  and  to  establish 
two  factories  for  the  use  of  the  state,  and 
to  protect  them  from  hostile  invasion, 
was  void,  whether  such  grant  were  ap- 
proved by  the  governor  or  not. 
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the  title  to  public  lands, ^-i  and  if  they  presumed  to  act  on  behalf  of  the  governor 
in  making  the  grant,  the  failure  of  the  latter  to  subsequently  ratify  their  action 
rendered  their  acts  nugatory.^^  The  alcaldes  of  the  pueblo  of  San  Francisco 
possessed  no  authority  to  grant  any  lands  covered  by  the  tidewaters  of  the  bay.^'' 

The  treasurer  of  the  department  of  Sonora  did  not  in  1844  have  the 
power  in  the  exercise  of  his  sole  authority,  ex  officio,  to  determine  that  the 
abandoned  pueblo  and  mission  lands  belonged  to  the  class  of  temporalities,  that 
their  value  did  not  exceed  a  certain  amount,  and  to  sell  and  grant  them  inde- 
pendently  of   other   authorities.-" 

(d)  Presumption  of  Authority. — The  law  presumes  the  existence  of  an  officer 
authorized  to  grant  the  public  lands,-^  and  where  certain  officers  habitually 
grant  the  public  domain,  it  will  be  presumed  that  they  have  power  and  authority 
to  do  so,2^  but  this  presumption  does  not  apply  with  respect  to  Mexican  grants 
since  the  acts  of  1824  and  1828.-'^^  It  is  true  that  the  court  has,  in  some  cases, 
held,  in  view  of  the  rules  of  decision  prescribed  by  the  statutes  under  which 
the  courts  exercised  jurisdiction,  that  it  was  the  intention  of  congress  that  a 
claimant  should  not  be  required  to  offer  proof  as  to  the  authority  of  the  official 
executing  the  grant,  but  that  the  court  would  assume  as  a  settled  principle  that 
a  public  grant  was  to  be  taken  as  evidence  that  it  was  issued  by  lawful  author- 
ity.2^     Yet  there  are  cases  holding  that  authority  to  make  a  grant  of  or  adjudi- 


24.  Prefect,  alcalde,  justice  of  the  peace. 

—United  States  v.  Elder,  177  U.  S.  104, 
121,  44  L.  Ed.  690;  Hays  v.  United  States, 
175  U.  S.  248,  44  L.  Ed.  150;  Crespin  v. 
United  States,  168  U.  S.  208,  42  L.  Ed. 
438;  Bergere  v.  United  States,  168  U.  S. 
66,   42    L.    Ed.    383. 

25.  United  States  v.  Elder,  177  U.  S. 
]04,  121,  44  L.  Ed.  690;  Bergere  v.  United 
States,  168  U.  S.  66,  42  L.  Ed.  383. 

A  letter  from  the  governor  of  New 
Mexico  to  an  alcade,  acknowledging  the 
receipt  of  an  official  communication  that 
said  alcade  had  executed  the  decree  of 
the  territorial  deputation  in  granting  lands 
according  to  such  decree,  and  informing 
such  alcade  that  the  governor  is  ignorant 
as  to  how  much  the  fee  should  be,  and  re- 
ferring the  said  alcade  to  the  assessor, 
cannot  be  construed  as  a  legal  ratification 
by  the  governor  of  the  attempted  grant, 
even  though  he  does  not,  in  such  letter, 
make  any  protest  as  to  the  legality  of 
such  grant.  Chavez  v.  United  States,  175 
U.  S.  552,   555,  44   L.    Ed.   269. 

Presumption  of  approval. — Bergere  v. 
United  States,  168  U.  S.  66,  74,  42  L.  Ed. 
383. 

26.  Granting  tide  lands. — Walker  v. 
State  Harbor  Comm'rs,  17  Wall.  648,  650, 
21    L.    Ed.   744. 

27.  Treasurer  of  department  of  Sonora. 
—  Faxon  v.  United  States,  171  U.  S.  244, 
43   L.    Ed.    151. 

28.  Presumption  of  authority. — Mitchel 
V.  United  States,  9  Pet.  711,  9   L.   Ed.  283. 

29.  Officer  habitually  granting  lands. — 
United  States  v.  Cambuston,  20  How.  59, 
15  L.  Ed.  828. 

Where  the  statutes  and  ordinances  de- 
fining the  powers  and  duties  of  an  offi- 
cer are  somewhat  indefinite  and  general 
in  their  terms,  and  that  officer  was  in  the 
habit  of  exercising  the  same  power  as  was 
exercised  in  the  case  presented,  and  such 


exercise  of  power  was  not  questioned  by 
the  authorities  of  Mexico,  and  grants  pur- 
porting to  have  been  made  by  him  were 
never  challenged,  there  is  reason  to  be- 
lieve that  the  true  construction  of  the 
statutes  or  ordinances  supports  the  exist- 
ence of  the  power.  Ely  v.  United  States, 
171  U.  S.  220,  224,  43  L.  Ed.  142,  followed 
in  United  States  v.  Maish,  171  U.  S.  242, 
43    L.    Ed.    150. 

30.  Grants  since  acts  of  1824  and  1828. 
— But  no  such  presumptions  are  neces- 
sary or  admissible  in  respect  to  Mexican 
titles  granted  since  the  act  of  the  18th  of 
August,  1824,  and  the  regulations  of  the 
21st  of  November,  1828.  Authority  to 
make  the  grants  is  there  expressly  con- 
ferred on  the  governors,  as  well  as  the 
terms  and  conditions  prescribed,  upon 
which  they  shall  be  made.  The  court  must 
look  to  these  laws  for  both  the  power  to 
make  the  grant,  and  for  the  mode  and 
manner  of  its  exercise;  and  they  are  to 
be  substantially  complied  with,  except  so 
far  as  modified  by  the  usages  and  customs 
of  the  government  under  which  the  titles 
are  derived,  the  principles  of  equity,  and 
the  decisions  of  the  court.  Whitney  v. 
United  States,  181  U.  S.  104,  113,  45  L. 
Ed.  771;  United  States  v.  Cambuston,  20 
How.  59,  15  L.  Ed.  828;  United  States  v. 
Peralta,  19  How.  343,  15  L.  Ed.  678. 

31.  Prior  ruling  as  to  authority. — United 
States  V.  Peralta,  19  How.  343,  347, 
15  L.  Ed.  678;  United  States  v.  Clarke,  8 
Pet.  436,  8  L.  Ed.  1001;  United  States  v. 
Arredondo,  6  Pet.  691,  8  L.  Ed.  547;  Hayes 
V.  United  States,  170  U.  S.  637,  647,  42  L. 
Ed.  1174;  United  States  v.  Percheman,  7 
Pet.  51,  8  L.  Ed.  604;  Chavez  v.  United 
States,    175   U.    S.    552,   44    L.    Ed.    269. 

Where  a  claimant  of  land  in  California 
produced  documentary  evidence  in  his 
favor,  copied  from  the  archives  in  the 
office    of   the    surveyor   general   and   other 
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cate  a  claim  to  public  lands,  cannot  be  presumed  merely  from  the  fact  that  it 
was  done,=^2  ^yhere  the  officer  making  the  grant  had  no  authority  ex  officio  to 
do  so,33  and  although  no  other  tribunal  was  authorized  to  adjudicate  such 
claims.34  No  presumption  that  the  territorial  deputations  had  authority  to  make 
grants  can  arise  from  the  fact  that  in  some  instances  those  bodies  assumed  to 
make  them.^^  It  would  be  a  dangerous  doctrine,  to  consider  the  issuing  of  a 
grant,  as  conclusive  evidence  of  a  right  in  the  power  which  issued  it;  on  its 
face,  it  is  conclusive,  and  cannot  be  controverted ;  but  if  the  thing  granted  was 
not  in  the  grantor,  no  right  passes  to  the  grantee.^^ 

Under  the  act  of  March  3,  1891,  creating  the  court  of  private  land  claims, 
inasmuch  as  it -was  made  essential  before  a  grant  could  be  held  legally  valid  that 
it  must  appear  that  the  title  "lawfully  and  regularly  derived,"  it  is  held  that 
such  presumption  cannot  be  indulged  in,  as  the  language  of  the  act  imported 
that  the  court  must  be  satisfied,  from  the  evidence,  that  the  official  body  or 
person  assuming  to  grant  was  vested  with  authority,  or  that  the  exercise  of 
power,    if   unwarranted,    was    subsequently   lawfully    ratified.^" 

Grant  by  Officer  Authorized  to  Grant  Land. — A  grant  or  concession  made 
by  an  officer,  who  is  by  law  authorized  to  make  it,  carries  with  it  prima  facie 
evidence  that  it  is  within  his  powers.  No  excess  of  them,  or  departure  from 
them,  is  to  be  presumed.     He  violates  his  duty  by  such  excess,  and  is  responsible 


original  grants  by  Spanish  officers,  the 
presumption  is  in  favor  of  the  power  of 
those  officers  to  make  the  grants.  United 
States  V.  Peralta,  19  How.  343,  15  L.  Ed, 
678. 

"So  also  it  was  said  by  this  court  in 
Strother  v.  Lucas,  12  Pet.  410,  9  L.  Ed. 
1137,  that:  'Where  the  act  of  an  officer  to 
pass  the  title  to  land  according  to  Spanish 
law  is  done  contrary  to  the  written  order 
of  the  king,  produced  at  the  trial  without 
any  explanation,  it  will  be  presumed  that 
the  power  has  not  been  exceeded,  and 
that  it  was  done  according  to  some  order 
known  to  the  king  and  his  officers,  though 
not  to  the  subjects,  and  courts  ought  to 
require  very  full  proof  that  he  had  tran- 
scended his  powers  before  they  so  deter- 
mine it.'  "  United  States  v.  Coe,  170  U.  S. 
681,  697,  42  L.  -Ed.  119.5. 

32.  Presumption  from  mere  fact  of  mak- 
ing grant. — United  States  v.  Castillero,  2 
Black  17,  17  L.  Ed.  360;  Mitchell  v.  Fur- 
man,  180  U.  S.  402,  45  L.  Ed.  596;  Ely 
V.  United  States,  171  U.  S.  220,  43  L.  Ed. 
142.  See  Whitney  v.  United  States,  181 
U.  S.  104,  45  L-  Ed.  771. 

33.  Where  a  Spanish  officer  gave  title 
to  land  in  Florida,  when  it  was  under 
Spanish  control,  but  had  no  authority  ex 
officio  so  to  do,  and  it  was  not  ratified 
by  the  governor  of  Florida,  such  author- 
ity cannot  be  presumed  from  the  mere 
fact  of  the  conveyance  in  absence  of 
other  evidence.  Mitchell  v.  Furman,  180 
U.   S.  402,  430,  432,  45   L.   Ed.   596. 

Where  one  performed  certain  duties  for 
the  governor  of  Florida,  while  it  was  un- 
der Spanish  control,  during  an  alleged  ill- 
ness of  the  governor,  and  during  that 
time  made  a  grant  of  land,  but  there  was 
nothing  to  indicate  that  the  regular  gov- 
ernor was  not  in  the  exercise  of  his  duties, 
except  the  mere  recitation  in  the  papers 
of  conveyance,   and   no   evidence   that  the 


one  who  made  the  conveyance  performed 
the  duties  of  the  governor,  and  there  was 
no  pretense  that  the  one  who  made  the 
conveyance  was  appointed  governor  pro 
tempore,  held,  that  the  conveyance  could 
not  be  upheld  as  this  was  not  sufficient 
proof  to  show  that  the  one  who  made  the 
conveyance  had  authority  to  do  so. 
Mitchell  V.  Furman,  180  U.  S.  402,  430,  45 
L.   Ed.   596. 

34.  No  other  tribunal  authorized. — 
United  States  v.  Castillero,  2  Black  17,  17 
L.    Ed.    360. 

35.  Grant    by    territorial    deputation 

Chavez  v.  United  States,  175  U.  S.  552,  558, 
44   L.    Ed.   269. 

36.  Doctrine  considered  dangerous. — 
New  Orleans  v.  United  States,  10  Pet. 
662,  9  L.   Ed.   573. 

37.  Act  of  March  3,  1891.— Mitchell  v. 
Furman,  180  U.  S.  402,  431,  45  L.  Ed.  596; 
Hayes  v.  United  States,  170  U.  S.  637,  42 
L.  Ed.  1174;  Ely  v.  United  States,  171  U. 
S.  220,  224,  43  L.  Ed.  142;  United  States 
V.  Maish,  171  U.  S.  242,  43  L.  Ed.  150; 
Faxon  V.  United  States,  171  U.  S.  244,  43 
L.  Ed.  151;  Crespin  v.  United  States,  16S 
U.   S.  208,  42   L.   Ed.  438. 

In  United  States  v.  Ortiz,  176  U.  S.  422, 
44  L.  Ed.  529,  it  was  held  that  under  the 
provisions  of  the  act  establishing  the  court 
of  private  land  claims  (§  13,  Act  of  March 
3,  1891,  c.  539;  26  Stat.  854),  the  burden  of 
showing  the  existence  of  the  grant  was 
upon  the  person  claiming  under  it,  and 
that  no  presumption  of  authority  on  the 
part  of  the  granting  officer  existed,  as  in 
the  case  of  the  above-mentioned  terri- 
tories. This  case  Avas  approved  in  the 
Elder  case,  177  U.  S.  104,  44  L.  Ed.  690, 
where  it  was  again  held  that  the  claim- 
ant must  prove  his  title  by  a  preponder- 
ance of  evidence,  and  no  presumption  of 
authority  existed. 
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for  it.  He  who  alleges  that  an  ofificer  entrusted  with  an  important  duty  has 
violated  his  instruction  must   show  it.^s 

Delegation  of  Power. — Where  the  law  does  not  expressly  or  impliedly  pro- 
vide for  the  delegation  of  the  power  to  grant  lands,  such  delegation  cannot 
be   presumed. 2^ 

(8)  Lands  Subject,  Who  May  Acquire,  and  Quantity — (a)  Lands  Subject  in 
General. — The  governor  under  the  ]\Iexican  colonization  laws  had  no  authority 
to  grant  any  other  than  vacant  lands.'*^  Where  no  organization  of  a  colonial 
grant  had  taken  place  by  the  introduction  of  settlers,  the  land  not  occupied 
was  open  for  public  sale.-*^ 

(b)  Mission  Lands. — The  title  to  lands  held  by  the  missions  of  California, 
Avas  never  vested  in  the  church,  which  had  only  an  usufruct  in  them.-*^  \^  ^q 
the  disposition  of  these  mission  lands  prior  and  subsequent  to  their  abandon- 
ment, and  for  construction  of  various  laws  passed  in  reference  thereto,  see 
note.^^ 

(c)  Islands  and  Littoral  Lands. — Islands  situated  on  the  coast,  it  seems,  were 
never  granted  by  the  governors  of  California  or  any  of  her  authorities,  under 
the  colonization  law  of  1824,  or  the  regulations  of  1828.  The  power  to  grant 
the  lands  of  the  islands  was  neither  claimed  nor  exercised  by  the  authorities 
of  the  department  prior  to  the  twentieth  day  of  July,  1838.'*^  The  decree  of 
1824  and  regulations  of  1828  forbid  the  colonization  of  territory  comprehended 
within  twenty  leagues  of  the  boundaries  of  any  foreign  state,  and  within  ten 
leagues  of  the  seacoast,  without  the  consent  of  the  supreme  executive  power.*' 
But  this  restriction  only  included  grants  to  empresarios,  who  intended  to  intro- 


38.  Presumption  of  authority  to  make 
particular  grant  made. —  United  States  v. 
Coe,  170  U.  S.  6S1,  696,  42  L.  Ed.  1195; 
Delassus  v.  United  States,  9  Pet.  117,  124, 
^  L.  Ed.  71;  United  States  v.  Cambuston, 
20  How.  59,  15  L.  Ed.  828;  Fremont  v. 
United  States,  17  How.  542,  562,  15  L.  Ed. 
241;  United  States  v.  Clarke,  8  Pet.  436, 
451,  8  L.  Ed.  1001;  Strother  v.  Lucas,  12 
Pet  410.  9  L.  Ed.  1137.  See  Mitchel  z: 
United  States,  9  Pet.  711,  9  L.  Ed.  283. 

Rightful  issuance  presumed. — New  Or- 
leans V.  United  States,  10  Pet.  662,  727,  9 
L.  Ed.  573;  United  States  v.  Arredondo, 
f)  Pet.  691,  8  L.  Ed.  547;  United  States  v. 
Pcrcheman.  7  Pet.  51,  8  L.  Ed.  604. 

39.  Delegation  of  power. — Whitney  v. 
United  States,  181  U.  S.  104,  45  L.  Ed.  771. 

40.  Lands  subject  in  general.— United 
States  V.  Castillero,  2  Black  17,  163,  17  L. 
Ed.   .360. 

Mining  lands. — If  the  mine  was  on  pri- 
vate property,  the  governor  was  wholly 
without  power  to  make  a  grant  of  land 
there,  for  his  jurisdiction  under  the 
colonization  laws  extends  only  so  far  as 
to  make  grants  of  public  lands.  United 
States  V.  Castillero,  2  Black  17,  17  L.  Ed. 
360. 

41.  Land  not  occupied. — Spencer  z:  Lap- 
sley.   20    Hnw.   261,    15   L.    Ed.   902. 

42.  Mission  lands. — United  States  v. 
Cervantes  1«   How.  5.^3.  15  L.   Ed.  484. 

43.  Disposition  of  mission  lands. — The 
17th  section  of  the  regulations  of  1828 
forliids  lands  "occupied"  by  missions  from 
being  made  the  subject  of  "colonization 
grants  for  the  present,"  etc.,  and  can 
therefore  have  no  application  to  lands  not 
so  occupied,  and  not  made  the  subject  of 


"colonization."  United  States  v.  Cer- 
vantes, 18  How.  553,  555,  15  L.  Ed.  484; 
United  States  v.  Ritchie,  17  How,  525,  15 
L.    Ed.    236. 

In  1833  and  1834,  the  government  of 
Mexico  passed  laws  for  secularizing  the 
missions,  under  which  the  public  authori- 
ties granted  the  lands  belonging  to  them 
in  the  same  manner  as  other  public  lands. 
United  States  v.  Ritchie,  17  How.  525,  15 
L.  Ed.  236;  United  States  v.  Cervantes,  18 
How.    553,    15    L.    Ed.   4S4. 

Under  the  laws  of  1844,  if  the  pueblo 
and  mission  lands  were  abandoned,  they 
became  a  part  of  the  public  domain  of  the 
nation  and  as  such  the  only  laws  appli- 
cable to  their  disposal  were  the  laws  of 
the  nation  in  relation  to  its  vacant  public 
lands.  There  is  a  fatal  want  of  power  in 
the  departmental  treasurer  to  make  the 
grant. 

Abandoned  mission  lands. — Faxon  v. 
United  States,  171  U.  S.  244,  43  L.  Ed.  151. 

The  governor  of  California  had  no  power 
in  1846,  under  any  authority  to  make  a 
valid  sale  and  grant  of  occupied  mission 
lands.  United.  States  v.  Jones,  1  Wall. 
766,  17  L.  Ed.  712;  United  States  v.  Work- 
man, 1  Wall.  745,  17  L.   Ed.  705. 

44.  Islands  and  littoral  lands. — United 
States  z:  Castillero,  23  How.  464,  465,  16 
L.    Ed.    498. 

45.  Arguello  z\  United  States,  18  How. 
539,    15    L.     Ed.     478. 

In  Mexico — Littoral  and  coast  leagues. 
— Suydam  v.  Williamson,  24  How.  427,  434, 
16  L.  Ed.  742;  Arguello  v.  United  States, 
18  How.  539,  15  L.  Ed.  478;  United  States 
V.  Cervantes,  18  How.  553,  15  L.   Ed.   484. 
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duce  large  colonies  of  foreigners.  It  did  not  prohibit  grants  of  land  within  those 
limits   to   natives   of   the   country.^ ^ 

Grants  by  Special  Dispatch.— As  to  grants  of  islands  and  littoral  lands 
by  special  dispatch  from  proper  authorities,  see  note.'*'^ 

As  to  rule  in  Texas  in  regard  to  grant  of  littoral  and  coast  leagues,  see  cases 
cited   below."*^ 

(d)  Who  May  Acquire. — The  public  documents  and  decrees  of  Mexico,  it 
seems,  recognized  an  equality  amongst  all  the  inhabitants,  whether  Europeans, 
Africans,  or  Indians;  and  the  decree  of  1824,  providing  for  colonization,  reco^-- 
nized  the  citizenship  of  the   Indians,  and  their  right  to  hold  land.-*^ 

(e)  Quantity  Acquirable. — The  Mexican  colonization  law  limited  the 
amount  of  a  grant  to  a  single  individual  to  eleven  square  leagues.-'^o  When,  in 
Mexican  grants,  boundaries  are  given,  and  a  limitation  upon  the  quantitv  em- 
braced within  the  boundaries  is  intended,  words  expressing  such  intention  are 
generally  used.  In  their  absence  the  extent  of  the  grant  is  only  subject  to  the 
limitation  upon  the  power  of  the  governor  imposed  by  the  colonization  law 
of   1824.51 

Spanish  Grant  in  Louisiana.— The  regulation  made  by  Don  O'Reilly,  as 
to  the  quantity  of  land  to  be  granted  to  an  individual,  was  not  that  no  individual 
should  receive  grants  for  more  than  one  league  square,  but  that  no  grant  shall 
exceed  a  league  square;  the  words  of  the  regulation  do  not  forbid  different 
grants  to  the  same  person. ^^ 

(9)  Modes  of  Granting  and  Requisites  and  Validity  of  Gmnts — (a)  In  Gen- 
eral.— The  act  of  18th  of  August.  1824,  and  the  regulations  of  November  21st, 
1828,  conferring  authority,  to  make  the  grants,  as  well  as  the  terms  and  con- 
ditions prescribed,  upon  which  they  shall  be  made,  are  to  be  substantially  com- 
plied with,  except  so  far  as  modified  by  the  usages  and  customs  of  the  govern- 
ment under  which  the  titles  are  derived,  the  principles  of  equity,  and  the 
decisions  of  the  federal  supreme  court.-''^ 


46.  Arguello  v.  United  States,  18  How. 
539,  15   L.   Ed.   478. 

47.  By  a  special  dispatch  from  the  min- 
ister of  the  interior,  under  the  order  of 
the  Mexican  president,  dated  July  20th, 
1838,  the  governor  of  California,  with  the 
concurrence  of  the  departmental  as- 
sembly, was  authorized  to  grant  the 
islands  near  the  coast.  Unite'd  States  v. 
Castillero,  23  How.  464,  16  L.  Ed.,  498; 
United  States  v.  Osio,  23  How.  273,  16 
L.    Ed.   457. 

But  where  another  special  dispatch  was 
sent,  reserving  out  of  the  general  grant 
such  island  as  a  certain  person  might  se- 
lect, and  directing  a  grant  to  be  made  to 
him  for  it,  there  was  no  necessity  for  the 
concurrence  of  the  departmental  assembly. 
United  States  v.  Castillero,  23  How.  464, 
16    L.    Ed.    498. 

48.  Rule  in  Texas. — Eoote  v.  Egery,  24 
How.  267,  16  L.  Ed.  656;  League  v.  Egery, 
24  How.  264,  266,  16  L.  Ed.  655;  Suydam 
V.  Williamson.  24  How.  427,  16  L.  Ed.  743. 

49.  Who  may  acquire. — United  States 
V.   Ritchie,  17    How.   535,   15   L.   Ed.  236. 

50.  Quantity  acquirable. — Thompson  v. 
Maxwell  Land  Grant,  etc.,  Co.,  168  U.  S. 
451,   470,    42   L.    Ed.    539. 

The  law  of  Mexico,  passed  in  1824,  di- 
rects that  it  shall  not  be  permitted  to 
unite  in  one  hnnd,  as  property,  more  than 
one  league  of  irrigable  land,  four  leagues 


of  farming  land,  and  six  for  stock  raising. 
The  governor  could  not  unite  in  the  same 
hand  more  then  eleven  leagues,  although 
It  might  be  in  different  tracts.  United 
States  V.  Hartnel.l,  22  How.  286,  16  L.  Ed 
340. 

Where  neither  the  petition  nor  the  patent 
stated  the  quantity,  but  the  concession 
and  direction  by  the  governor  to  the  proper 
ofificer  to  issue  the  patent,  limited  the 
quantity  to  eleven  square  leagues,  this 
concession  and  direction  constitute  a  part 
of  the  evidence  of  title,  and  are  sufficient 
to  make  a  good  grant  for  that  amount. 
United  States  v.  Larkin,  18  How.  557  15 
L.    Ed.   4S5. 

51.  Absence  of  expression  of  intention. 
—United  States  v.  Pico,  5  Wall.  536  18 
L.    Ed.    695. 

52.  Spanish  grant  in  Louisiana.—  Chou- 
teau V.  United  States,  9  Pet.  147.  9  L 
Ed.    82. 

53.  Modes  of  granting  and  requisites 
and  vahdity  of  grants.— United  States  v 
Elder,  177  U.  S.  104,  118,  44  L.  Ed.  690; 
United  States  v.  Cambuston,  20  How  59* 
62,  15  L.  Ed.  828;  Fremont  v.  United 
States,  17  How.  542,  554.  15  L.  Ed.  241- 
United  States  v.  Bolton,  23  How.  341™  16 
L.   Ed.   569. 

As  to  the  .manner  of  granting  title  to 
public  lands  under  the  Spanish  authority 
in   this    county    and    as    to    requisites    and 
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(b)  Procedure  to  Obtain  and  Perfect  Title — aa.  Petition  and  Diseno. — The 
laws  of  Mexico  for  the  colonization  and  settlement  of  the  public  domain  require 
that  every  person  soliciting  for  lands  shall  address  the  governor  a  petition,  ex- 
pressing his  name,  country,  and  profession,  the  number,  description,  religion, 
and  other  circumstances  of  his  condition,  and  describing  as  distinctly  as  possible 
by  means  of  a  map,  the  land  asked  for.-^'* 

bb.  Informe  and  Order  of  Reference. — It  was  the  duty  of  the  governor  ta 
proceed  to  obtain  the  necessary  information,  as  to  whether  the  petition  con- 
tained the  proper  conditions  required  by  the  law  of  the  18th  of  August,  1824, 
both  as  regards  the  land  and  the  petitioner,  in  order  that  the  application  might 
be  at  once  attended  to.*^^  It  might  have  been  obtained  by  the  governor  from 
his  own  investigations,  or  he  might,  if  that  course  were  preferred,  consult  the 
appropriate  municipal  authority,  whether  any  objection  existed  to  making  the 
grant.  Formal  reference  to  the  local  magistrate,  and  a  report  from  him,  were 
not  essential  to  give  the  information  required,  although  this  course  was  usually 
adopted.^^ 

cc.  Decree. — The  governor  after  obtaining  proper  information  shall  accede  or 
not  to  the  petition  according  to  the  law  on  the  subject.^" 

dd.  Grant  or  Patent. — In  Mexico  if  the  definite  grant  asked  for  was  made^ 
a  document,  signed  by  the  governor,  was  given,  to  serve  as  a  title  to  the  party 
interested,  wherein  it  was  stated  that,  "the  grant  is  made  in  exact  conformity 
with  the  provisions  of  the  law ;  in  virtue  of  which,  possession  shall  be  given. "5* 
It  was  necessary  that  a  grant  should  be  evidenced  by  an  act  of  the  governor, 
clearly  and  unequivocally  conveying  the  land  intended  to  be  granted.^ ^     These 


validity  of  grants  of  land,  see  Fremont  v. 
United  States,  17  How.  542,  554,  15  L. 
Ed.  241;  United  States  v.  Le  Blanc,  12 
How.  435,  13  L.  Ed.  1055;  United  States 
V.   Baltimore,  98  U.   S.   424,   25   L-    Ed.   167. 

54.  Petition  and  diseno. — Hays  v.  United 
States,  175  U.  S.  248,  44  L.  Ed.  150;  United 
States  V.  Sutter,  21  How.  170,  180,  16  L. 
Ed.  119;  United  States  v.  Cambuston,  20 
How.  59,  61,  15  L.  Ed.  828;  United  States 
V.  Knight,  1  Black  227,  242,  17  L.  Ed.  76; 
United  States  v.  Bolton,  23  How.  341,  16 
L.   Ed.   569. 

Diseno — Nature  and  object. — Rodrigues 
V.  United  States,  1  Wall.  582,  587,  17  L. 
Ed.  689. 

Map  not  necessary  in  all  cases. — 
Hornsby  v.  United  States,  10  Wall.  224, 
19   L.    Ed.   900. 

A  petition  for  the  surplus,  or  sobrante, 
implies  that  there  was  an  existing  and 
operative  grant,  which  the  authorities 
recognized  and  respected.  United  States 
V.  Sutter,  21  How.   170,  176,  16  L.   Ed.   119. 

55.  Informe  and  order  of  reference. — 
United  States  v.  Cambuston,  20  How.  59, 
61,  15  L.  Ed.  828;  Hornsby  v.  United 
States,  10  Wall.  224,  19  L.  Ed.  900;  Hays 
V.  United  States,  175  U.  S.  248,  44  L.  Ed. 
150;  United  States  v.  Bolton,  23  How.  341, 

16  L.  Ed.  569;  United  States  v.  Vigil,  13 
Wall.  449,  451,  20  L.  Ed.  602;  United  States 
V.  Castillero,  2  Black  17,  163,  17  L.  Ed.  360; 
United  States  v.  Knight,  1  Black  227,  242, 

17  L.  Ed.  76. 

Where  there  is  no  map  annexed  to  the 
petition,  no  order  of  reference,  or  in- 
forme, but  the  decree  of  concession  fol- 
lows immediately  after  the  petition,  the 
inference  is  a  reasonable  one  that  no  or- 
der of  reference  or  informe  was  ever  made 


in  that  case.  United  States  v.  Knight,  1 
Black  227,  17  L.   Ed.  76. 

Where  the  decree  of  concession  appears 
to  have  been  made  without  an  informe 
upon  that  petition,  and  yet  recites  an  in- 
forme as  having  been  made  by  a  certain 
alcalde,  and  that  alcalde  did  actually  make 
an  informe  upon  another  petition  to  a 
former  governor,  the  presumption  is  that 
the  recital  refers  to  the  informe  actually 
made.  United  States  v.  Knight,  1  Black 
227,    17  L.    Ed.   76. 

If  the  informe  was  originally  adverse  to 
the  petitioner,  but  was  altered  after  the 
conquest  so  as  to  make  it  a  favorable  re- 
port, and  it  is  recited  in  the  decree  as  a 
favorable  report,  the  inference  is  that  the 
decree  was  not  made  until  after  the  al- 
teration, and  consequently  not  until  after 
the  conquest  of  the  country.  United  States 
V.  Knight,  1  Black  227.  17  L.  Ed.  76. 

56.  Manner  of  obtaining  information. — • 
Hornsby  v.  United  States,  10  Wall.  224, 
19  L.  Ed.  900. 

57.  Decree. — United  States  v.  Cambus- 
ton, 20  How.  59,  15  L.  Ed.  828;  United 
States  V.  Larkin,  18  How.  557,  561,  15  L. 
Ed.  485;  United  States  v.  Elder,  177  U.  S. 
104,  113,  44  L.  Ed.  690. 

58.  Grant  or  patent. — Hays  v.  United 
States,  175  U.  S.  248,  44  L.  Ed.  150;  United 
States  V.  Cambuston,  20  How.  59,  15  L.  Ed. 
828;  United  States  v.  Bolton,  23  How.  341, 
16  L.  Ed.  569. 

Necessity  for  grant. — See  United  States 
V.   Garcia,  22  How.  274,  16  L.   Ed.  338. 

59.  Clear  and  unequivocal  act  of  grant- 
ing.—United  States  V.  Elder,  177  U.  S. 
104,    118,   44   T,.    Ed.    690. 

What  constitutes  a  grant. — A  valid  grant 
of  lands  cannot  be  held  to  have  been  made 
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grants  were  usually  issued  in  duplicates,  one  copy  being  designed  for  the  party 
to  whom  it  was  made,  and  the  other  to  remain  in  the  archives  to  be  transmitted 
with  the  espediente  to  the  departmental  assembly  for  its  approval.  They  were 
in  all  respects  the  same,  except  that  the  copy  left  in  the  office,  sometimes  called 
the  duplicate  copy,  was  not  always  signed  by  the  governor  and  secretary,  and 
did  not  usually  contain  the  order  directing  a  note  of  the  grant  to  be  entered 
in  the  office  where  land  adjudications  were  required  to  be  recorded.^*^ 

In  Spanish  colonial  grants  the  intention  to  convey  was  always  expressed 
in  clear  and  distinct  terms.^^ 

ee.  Delivery  of  Grant. — When  a  grant  of  land,  issued  and  delivered,  is  sub- 
sequently altered  in  the  quantity  granted  by  direction  of  the  grantor,  on  the 
application  of  the  grantee,  and  is  then  redelivered  to  the  grantee,  such  redelivery 
is  in  legal  effect  a   re-execution   of  the  grant. ^- 

ff.  Record  Bspedicnte  and  Testimonio. — A  public  record  was  required  to  be 
made  of  grants  of  land   under  colonization   laws   of   Mexico.*^^ 


by  the  governor  of  New  Mexico  merely 
because  of  his  presence  in  the  territorial 
deputation  as  its  ex  officio  president  when 
that  body  attempted  to  make  the  grant, 
even  though  the  governor  did  not  protest 
but  acquiesced  in  its  action,  because  such 
action  on  the  part  of  the  governor  is  not 
taken  in  his  official  capacity.  Chavez  v. 
United  States,  175  U.  S.  552,  559,  44  L.  Ed. 
269. 

The  reasonable  interpretation  of  an  act 
of  a  Mexican  governor  in  endorsing  action 
on  a  petition,  directing  the  prefect  of  the 
district  to  ascertain  whether  the  land  pe- 
titioned for  had  an  owner  and  to  cause 
delivery  of  said  land  to  the  petitioner,  is 
that  he  intended  either  to  license  the  oc- 
cupation of  land  within  the  prescribed 
limits  of  cultivation,  or  that  he  desired  an 
examination  and  report  to  be  made,  with 
a  delivery  of  temporary  possession,  pend- 
ing further  action  on  his  part,  and  not  to 
grant  an  absolute  title  to  the  land.  United 
States  V.  Elder,  177  U.  S.  104,  44  L.  Ed. 
690. 

The  decree  granted  to  the  petitioner, 
"license  to  construct  a  water  sawmill,  on 
the  creek  known  by  the  name  of  Potts- 
burg,  bounded  by  the  lands  of  Strawberry 
Hill,  and  this  tract  not  being  sufficient,  I 
grant  him  the  equivalent  quantity  in  Cedar 
Swamp,  about  a  mile  east  of  McQueen's 
mill,  but  with  the  precise  condition,  that, 
as  long  as  he  does  not  erect  said  ma- 
chinery, this  grant  will  be  considered  null 
and  without  value  nor  effect,  until  that 
event  takes  place;  and  then,  in  order  that 
he  may  not  receive  any  prejudice  from  the 
expensive  expenditures  which  he  is  pre- 
paring, he  will  have  the  faculty  of  using 
the  pines  and  other  trees  comprehended  in 
the  square  of  five  miles,  or  the  equivalent 
thereof,  which  five  miles  are  granted  to 
him  in  the  mentioned  place,  the  avails  of 
which  he  will  enjoy  without  anj'  defalca- 
tion whatever."  The  judge  of  the  superior 
court  construed  this  concession  to  be  a 
grant  of  land,  and  the  federal  supreme 
court  concur  with  him.  United  States  v. 
Richard.  S   Pet.   470.  S  L.   Kd.   1013. 

Grants  by  Micheltorena. — In  December, 


1844,  Micheltorena,  the  governor  of  Cali- 
fornia, while  confined  in  the  capitol  by  a 
rebellion,  issued  a  general  grant  (com- 
monly called  Sutter's  general  title)  to  all 
persons  who  had  made  applications  upon 
which  a  favorable  report  had  been  made  by 
Sutter,  ^nd  directed  Sutter  to  give  them 
a  copy  of  the  order,  to  serve  instead  of  a 
formal  title.  The  decree  of  the  governor 
has  no  signification  except  as  an  appeal  to 
Sutter,  and  the  persons  under  his  influence, 
to  come  to  his  relief,  and  as  a  promise  to 
them  that  he  would  make  a  liberal  dis- 
tribution of  land  among  them,  in  case  they 
should  faithfully  and  successfully  assist 
him  in  his  extremity.  United  States  v. 
Nye,  21  How.  408,  16  L.  Ed.  135;  United 
States  V.  Bennitz,  23  How.  255,  16  L.  Ed. 
454;  United  States  v.  Hensley,  1  Black  35, 
17  L.  Ed.  29;  United  States  v.  Chana,  24 
How.  131,  16  E.  Ed.  611;  United  States  v. 
Bassett,  21  How.  412,  16  L.  Ed.  136; 
United  States  v.  Rose,  23  How.  262,  16  L. 
Ed.  448;  United  States  v.  Murphy,  23  How. 
476,    16    L.    Ed.    470. 

60.  Duplicate  copies. — United  States  v. 
Elder,  177  U.  S.  104,  114,  44  L.  Ed.  690; 
United  States  v.  Osio,  23  How.  273,  279, 
16   L.   Ed.   457. 

61.  Spanish  colonial  grants. — United 
States  V.  King,  7  How.  s;!3,  851,  12  L.  Ed. 
934. 

.\n  instrument,  which,  in  express  terms, 
states  that  the  motive  for  making  it  was 
to  remove  doubts  in  a  former  contract  as 
to  other  families  and  new  colonists,  could 
not  have  been  designed  to  be  an  inde- 
pendent agreement,  conferring  new  rights. 
It  in  eflfect  negatives  the  idea  that  the 
first  was  regarded  as  a  mere  consideration; 
for  upon  such  an  interpretation,  there 
would  be  no  doubts  to  be  removed  as  to 
the  new  colonists.  Thev  would  have  no 
interest  in  it.  United  States  v.  King,  7 
How.    8r?3,   851,   12   L.    Ed.   934. 

62.  Delivery  of  grant. — Malarin  v. 
United   States.  1   ^^^^ll.  282.   17   L.    Ed.   594. 

63.  Record  espediente  and  testimonio. — 
Hays  V.  United  States,  175  U.  S.  248,  256, 
44  L.  Ed.  150;  United  States  7'.  Elder.  177 
U.  S.  104,  118,  44  L.  Ed.  690;  United  States 
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An  espediente  is  a  complete  statement  of  every  step  taken  in  the  proceed- 
ings  for  a   Mexican  land  grant."-* 

A  testimonio  is  the  first  copy  of  the  espediente.  The  final  title  paper  is 
attached  to  the  testimonio  and  delivered  to  the  grantee  as  evidence  of  title, 
and  entry  is  made  at  the  time  in  the  proper  book.«-^ 

<yo.  Necessity  for  Approval  of  Governors  Grant — (aa)  Mexican  Grants — 
aaa.  Grants  to  Mexican  Citizens. — The  authority  of  the  governor  to  grant  vacant 
lands,  belonging  to  the  supreme  government,  was  derived  from  the  colonization 
law  of  the  eighteenth  of  August,  1824,  and  the  regulations  of  the  twenty-first 
of  November,  1828,  and  all  grants  under  those  laws  were  required  to  be  made 
subject  to  the  approval  of  the  departmental  assembly,  and  consequently  unless 
such  approval  was  obtained,  the  title  was  not  regarded  as  perfect  and  com- 
plete.'^'^     It  was  the  governor's  duty  to  submit  the  grant  to  the  assembly  and 


r.  Cambuston,  20  How.  59,  15  L.  Ed.  828; 
United  States  v.  Knight,  1  Black  227,  245, 
17  L  Hd.  76;  Ainsa  v.  United  States,  161 
U  S  208,  219,  40  L.  Ed.  673;  Peralta  v. 
United  States,  3  Wall.  434,  440,  18  L.  Ed. 
221-  Berreyeasf.  United  States,  154  U.  S-, 
appx.,  623,  23  L.  Ed.  913;  United  States  v. 
Castro,  24  How.  346,  349,  16  L-  Ed.  659. 

A  paper,  purporting  to  be  a  grant  of 
public  land,  but  not  registered,  recorded, 
or  noted  in  the  proper  book,  is  inconsistent 
with  the  known  practice  of  every  well-regu- 
lated government,  which  requires  that  all 
such  acts  shall  be  enrolled.  A  false  note 
of  the  attesting  secretary  at  the  bottom 
of  the  grant,  to  the  eiifect  that  it  has  been 
registered,  is  a  serious  objection  to  the 
claim  under  it.  United  States  v.  Vallejo, 
1    Black   541,  17  L.    Ed.  232. 

Presumption  of  recordation  of  grant. — 
See  United  States  v.  Green,  185  U.  S.  256, 
46   L.    Ed.   898. 

Sufficiency. — That  requirement,  how- 
ever, was  regarded  as  fulfilled,  according 
to  the  practice  in  the  department  of  Cali- 
fornia, when  a  short  entry  was  made  in  a 
book  kept  for  the  purpose,  specifying  the 
number  of  the  espediente,  the  date  of  the 
grant,  a  brief  description  of  the  land 
granted,  and  the  name  of  the  person  to 
whom  the  grant  was  issued.  United  States 
Z'.  Osio.  23^How.  273.  279,  16  L.  Ed.  457. 

The  record  was  the  grant,  and  without 
it  the  title  was  not  divested.  The  gov- 
ernor was  required  to  give  a  document  to 
the  party  interested,  which  was  evidence 
of  title,  and  enabled  him  to  get  posses- 
sion; but  this  "titulo"  did  not  divest  the 
title,  unless  record  was  made  in  conform- 
ity with  law.  United  States  v.  Elder.  177 
U.  S.  104,  116,  44  L.  Ed.  690;  Peralta  v. 
United   States.  3  Wall.  434,  18  L.   Ed.  221. 

64.  Espediente. — Ainsa  v.  United  States, 
161  U.  S.  208.  219,  40  L.  Ed.  673;  United 
States  V.  Elder,  177  U.  S.  104,  118,  44  L. 
Ed.   690. 

When  complete,  an  espediente  usually 
consists  of  the  petition,  with  the  diseno 
annexed;  a  marginal  decree,  approving  the 
petition;  the  order  of  reference  to  the 
proper  officer,  for  information;  the  re- 
port of  that  officer,  in  conformity  to  the 
order,  the  decree  of  concession,  and  the 
copy  or  a  duplicate  of  the  grant.     United 


States  V.  Moreno,  1  Wall.  400,  404,  17  L. 
Ed.  633;  United  States  v.  Knight,  1  Black 
227,  245,  17  L.  Ed.  76;  United  States  v. 
Johnson,  1   Wall.  326,   17   L.   Ed.   597. 

Decree  of  concession  part  of  espediente. 
— United  States  v.  Larkin,  18  How.  577, 
561,  15   L.   Ed.  485. 

The  nature  and  effect  of  an  espediente, 
when  it  is  clearly  ascertainable,  from  con- 
temporaneous and  official  construction, 
cannot  be  defeated  by  an  entry  in  the 
Toma  de  Razon.  The  office  of  the  Toma 
de  Razon  is  to  support,  not  destroy  the 
espediente.  De  Haro  v.  United  States,  5 
Wall.  599,  626,  18  L.  Ed.  681;  United  States 
V.  Elder,  177  U.  S.  104,  113,  44  L.  Ed.  690. 

65.  Testimonio. — Ainsa  v.  United  States, 
161  U.  S.  208,  219,  40  L.  Ed.  673;  United 
States  V.  Elder,  177  U.  S.  104,  118,  44  L. 
Ed.   690. 

Stamp. — The  fact  that  the  testimonio 
was  not  written  upon  properly  stamped 
paper  did  not  afifect  its  validity.  With  a 
proper  stamp,  it  would  require  no  proof 
of  its  execution.  Without  a  proper  stamp, 
its  execution  must  be  proved.  Gonzales 
V.   Ross,  120  U.   S.  605,  624,  30  L.  Ed.  801. 

66.  Grants  to  Mexican  citizens — Ap- 
proval.— Arguello  v.  United  States,  18 
How.  539,  549,  15  L.  Ed.  478;  United 
States  V.  Workman,  1  Wall.  745,  761,  17 
L.  Ed.  705;  United  States  v.  Sutter,  21 
How.  170,  180,  16  L.  Ed.  119;  Chavez  v. 
United  States,  175  U.  S.  552,  556,  44  L.  Ed. 
269;  United  States  v.  Vigil,  13  Wall  449, 
20  L.  Ed.  602;  More  v.  Steinbach,  127  U. 
S.  70,  84,  32  L.  Ed.  51;  Beard  v.  Federy, 
3  Wall.  478,  18  L-  Ed.  88. 

Grants  made  by  the  governor,  without 
the  concurrence  of  the  departmental  as- 
sembly, were  simply  void,  where  the 
power  was  a  special  one,  and  could  only 
be  exercised  in  the  manner  therein  pre- 
scribed. United  States  v.  Castillero,  23 
How.  464.  466,  16  E-  Ed.  498;  United  States 
V.  Osio.  23  How.  273,  16  L.   Ed.  457. 

That  the  grant  was  confirmed  by  the 
departmental  assembly  early  in  1846  is 
not  credible,  not  being  sustained  by  the 
journal,  and  no  such  confirmation  being 
found  in  a  list  of  grants  which  were  con- 
firmed. United  States  v.  Bolton,  23  How. 
341,    16    L.    Ed.    569. 
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his   failure   did   not   divest   the   grantee   of   liis    interest/'' 

In  case  the  assembly  dissent,  then  the  matter  should  be  referred  to  the 
supreme  government.*^^  The  departmental  deputation  was  the  controlling  power, 
and    could    refrom    or   nullify    the    California    governor's   grant.'^^ 

According  to  the  regulations  of  1828  the  authority  to  make  grants  of 
land  in  California  was  lodged  solely  with  the  governor.  It  was  not  shared  by  him 
with  the  assembly.  That  body  only  possessed  the  power  to  approve  or  dis- 
approve of  grants  made  by  him.  Until  such  approval  the  estate  granted  was 
subject  to  be  defeated.  With  such  approval  the  grant  became,  as  it  was  termed 
in  the  regulations,  "definitely  valid,"  that  is,  it  ceased  to  be  defeasible,  and 
the  estate  was  no  longer  liable  to  be  divested,  except  by  proceedings  for  breach 
of   its   other   conditions."*^ 

Necessity  for  Sufficient  Espediente.— The  action  of  the  legislative  body 
could  not  lawfully  be  invoked  for  the  approval  of  a  grant,  unless  the  espediente 
evidenced  action  by  the  governor,  unambiguous  in  terms  as  well  as  regular 
in  character.''^  ^ 

It  was  the  duty  of  the  governor  of  California,  and  not  that  of  the  grantee, 
to  submit  a  grant  of  land  to  the  departmental  assembly."^  And,  when  the  case 
was  submitted,  and  a  committee  reported  in  favor  of  the  grant,  but  no  final  ac- 
tion appeared  to  have  been  had  upon  the  matter,  the  grantee  should  have  the 
benefit  of  the  presumption  of  a  decision  in  his  favor."^ 

bbb.  Colonization  Grants. — Colonization  grants  were  usually  made  subject 
to  the  approval  of  the  departmental  assembly,'^^  and  the  law  of  1828  which  au- 
thorizes the  political  chief  to  grant  lands  to  an  empresario  who  may  wish  to 
colonize,  provided  that  the  grant  shall  not  be  definitely  valid  without  the  pre- 
vious approbation  of  the  supreme  government,  to  which  the  espediente,  with 
such  report  as  the  departmental  assembly  may  think  fit  to  make,  shall  be  com- 
municated."^ 


67.  Default    or    neglect     of     official. — 

United  States  v.  Reading,  IS  How.  1,  4,  15 
L.  Ed.  291;  United  States  v.  Vaca,  18  How. 
556,  15  L.  Ed.  485;  United  States  v.  Ear- 
kin,  18  How.  557,  558,  15  L.  Ed.  485; 
United  States  v.  Cervantes,  18  How.  553, 
15  E.  Ed.  484;  United  States  v.  Johnson, 
1  Wall.  326,  329,  17  L.  Ed.  597;  Hornsby 
V.  United  States,  10  Wall.  224,  238,  19  E. 
Ed.  900;  McMicken  z'.  United  States,  97 
U.    S.   204,  216,   24  E.   Ed.  947. 

The  fact  that  a  grant  bearing  date  May 
4th,  1846,  was  not  sent  by  the  governor  to 
the  departmental  assembly  for  approval 
among  the  others  which  were  so  sent  on 
the  3d  and  10th  of  June,  is  entitled  to  very 
•considerable  weight  as  a  circumstance 
against  the  authenticity  of  the  grant. 
United  States  v.  Knight,  1  Black  227,  17  E. 
Ed.   76. 

68.  Reference  in  case  of  dissent. — United 
States  V.  Sutter,  21  How.  170,  180,  16  E. 
Ed.    119. 

69.  Power  of  assembly.— United  States 
T.  Hartnell,  22  How.  286,  289,  16  E.  Ed. 
340;  Menard  v.  Massey,  8  How.  293,  303, 
304,   12    L.    Ed.    1085. 

Of  the  documentary  evidence  of  title, 
under  the  Mexican  laws,  the  approval  of 
the  departmental  assembly  is  next  in  im- 
portance to  tlie  grant  itself.  United  States 
<•.  Galbraith,  2  Black  394,  403,  17  E.  Ed. 
449. 

70.  Regulation  of  1828. — Hornsby  v. 
United  States,  10  Wall.  224,  19  E.  Ed.  900. 


Tlie  want  of  approval  of  a  grant  of 
land  in  California  by  the  departmental  as- 
sembly of  the  Mexican  government  does 
not  affect  its  validity.  United  States  v. 
Johnson,  1  Wall.  326,  17  E-  Ed.  597. 

71.  Sufficient  espediente.— United  States 
V.  Elder,  177  U.  S.   104,  118,  44  E.   Ed.  690. 

72.  Duty  of  governor.— United  States  v. 
Cervantes,  18  How.  553,  15  E.  Ed.  484; 
United  States  v.  Reading,  18  How.  1,  15 
L.  Ed.  291;  Hornsby  z:  United  States,  10 
Wall.  224,  19  L.  Ed.  900. 

His  neglect  in  this  respect  suspended 
the  definitive  validity,  as  it  was  termed, 
of  the  grants;  that  is,  it  prolonged  the  lia- 
bility of  the  estate  to  be  defeated  by  the 
action  of  the  assembly,  and  of  the  supreme 
government  thereon,  to  which  the  matter 
was  referred  in  case  the  approval  of  the 
assembly  was  not  obtained;  and  no  other 
consequence  followed.  His  neglect  was 
not  permitted  to  operate  to  divest  the 
grantees  of  the  estate  already  vested  in 
them.  Hornsby  7'.  United  States,  10  Wall 
224,   19   E.    Ed.    900. 

73.  Presumption  in  favor  of  grantee. 

United   States  v.   Cervantes,   18   How.   553 
15   E.    Ed.   484. 

74.  Colonizing  grants.— United  States  z;. 
Osio,  23  How.  273,  16  L.  Ed.  457.  See  post 
"Approval  of  Grant."  HI.  C,  2,  d,  (3),  (c). 

75.  .\rguello  7'.  United  States.  18  How 
539.  547.  15  L.  Ed.  478;  United  States  z' 
Sutter,  21    How.   170.  177.   16   L.   Ed.   119. 

The  grant  of  lands  beyond  the  limits  of 
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Littoral  and  Coast  Leagues. — See  ante.  "Islands  and  Littoral  Lands,"  IIL 
C,  2,  c,  (8),  (c). 

(bb)  Spanish  Grants. — As  to  the  necessity  for  approval  of  Spanish  grants 
of  public  land  when  made  by  subordinates  and  by  whom  approved,  see  the  cases 
cited  in  the  note.'^ 

hh.  Quarterly  Report  to  Supreme  Government. — The  record  of  all  petitions 
presented  and  grants  made,  with  maps  of  the  lands  granted,  and  a  circumstantial 
report,  were  required  by  the  Mexican  land  laws  to  be  forwarded  quarterly  to 
the  supreme  governments'^ 

(c)  Location  and  Survey — aa.  Necessity  for  Location  and  Survey. — It  seems 
to  be  well  established  that  in  order  to  constitute  a  valid  grant,  there  must  be  a 
severance  of  the  property  claimed  from  the  public  domain,  either  by  actual  sur- 
vey or  by  some  ascertained  limits  or  mode  of  separation  recognized  by  a  com- 
petent authority,  and  where  the  grant  contains  no  sufficient  boundaries  it  creates 
no  right  until  there  is  a  survey  and  location.  A  reference  to  the  authorities  on 
this  subject  is  sufficient."^ ^ 

bb.  Surveyor — Duties  and  Powers. — The  duties  of  the  surveyor  general  under 
the  Spanish  and  Mexican  land  laws  are  well  defined  in  the  cases  and  a  reference 
thereto  is  sufficient."^  ^ 

cc.  Time  of  Making. — As  to  the  time  when  Spanish  and  Mexican  land  grants 
could  be  surveyed  and  located,  and  as  to  excuses  for  delay  in  making  or  for  fail- 
ure to  make,  see  cases  cited.^° 


the  town  of  El  Paco,  by  its  ayuntamiento, 
or  town  council,  under  the  national  col- 
onization law  of  Mexico  of  January  24, 
1823,  which  required  the  approval  of  the 
government,  the  disapproval  of  the  pro- 
vincial deputation  rendered  it  invalid  as 
a  final  grant.  Cessna  v.  United  States, 
169  U.   S.   165,   177,  180,  184,  42   L.   Ed.  702. 

76.  Spanish  grants. — Menard  v.  Massey, 
8  How.  293,  12  L.  Ed.  1085;  Chouteau  v. 
United  States,  9  Pet.  147,  9  L.  Ed.  82;  Les 
Bois  V.  Bramell,  4  How.  449,  11  L.  Ed. 
1051;  Mitchell  v.  Furman,  180  U.  S.  402, 
433,  45  L.  Ed.  596.  See  post,  "Approval 
of  Grants."  Ill,  C,  2,  d,   (3),   (c). 

77.  Quarterly  report  to  supreme  govern- 
ment.— United  States  v.  Cambuston,  20 
How.  59,  64,  15  L.   Ed.  828. 

78.  Necessity  for  location  and  survey. 
— Lecompte  v.  United  States,  11  How.  115, 

13  L,.  Ed.  627;  Smith  v.  United  States.  10 
Pet.  326,  9  L.  Ed.  442;  Wherry  v.  United 
States,  10  Pet.  338,  9  L.  Ed.  446;  United 
States  V.  Arredondo,  13  Pet.  133,  10  L. 
Ed.  93;  Buyck  v.  United  States,  15  Pet. 
215,  224,  10  L.  Ed.  715;  Villalobos  v.  United 
States,  10  How.  541,  556,  13  L.  Ed.  531; 
United  States  v.  Lawton,  5  How.  10,  28, 
12   L.   Ed.   27;   United   States  v.   Wiggins, 

14  Pet.  334,  351,  10  L.  Ed.  481;  Fremont  v. 
United  States,  17  How.  542,  15  L.  Ed.  241; 
United  States  v.  Power,  11  How.  570,  13 
L.  Ed.  817;  United  States  v.  King,  3  How. 
773,  11  L.  Ed.  824;  United  States  v.  For- 
bes, 15  Pet.  173,  184,  10  L.  Ed.  701;  United 
States  7'.  Arredondo,  6  Pet.  691,  8  L.  Ed. 
547;  United  States  v.  Percheman,  7  Pet. 
51,  91,  8  L.  Ed.  604;  United  States  v. 
Fleming,  8  Pet.  478,  8  L.  Ed.  1016;  United 
States  V.  Huertas,  8  Pet.  488,  8  L.  Ed.  1019; 
O'Hara  v.  United  States,  15  Pet.  275,  10 
L.  Ed.  737;  United  States  v.  Delespine,  15 


Pet.  319,  10  L.  Ed.  753;  West  v., 
Cochran,  17  How.  403,  414,  15  L.  Ed.. 
110;  Maguire  v.  Tyler,  8  Wall.  650,  661, 
19  L.  Ed.  320;  United  States  v.  Miranda, 
16  Pet.  153,  160,  10  L.  Ed.  920;  Arivaca 
Land,  etc.,  Co.  v.  United  States,  184^ 
U.  S.  649,  652,  46  L.  Ed.  731;  Sena 
V.  United  States,  189  U.  S.  233,  238, 
47    L.    Ed.    787. 

California  land  grants. — Although  a  gen- 
eral possession  of  the  land  ceded  was  per- 
mitted in  California  before  the  official 
measurement,  the  grantee  acquired  by 
such  possession  no  absolute  right  to  the 
tract  occupied,  or  any  interest  which  could 
control  the  action  of  the  officers  of  the 
government  in  the  segregation  of  the  land. 
Hornsby  v.  United  States,  10  Wall.  224, 
19  L.   Ed.   900. 

See,  on  this  subject.  United  States  v. 
Moreno,  1  Wall.  400,  404,  17  L.  Ed.  633; 
Fremont  v.  United  States,  17  How.  542,  15 
L.  Ed.  241;  United  States  v.  Vaca,  18  How. 
556,  15  L.  Ed.  485;  Rodrigues  v.  United 
States,   1   Wall.   582.   587,   17   L.    Ed.   689. 

Quantity  and  locality  defined  in  grant. — 
United  States  z:  Vaca,  18  How.  556,  557, 
15    L.    Ed.    485. 

79.  Surveyor — Duties  and  powers. — 
United  States  7'.  Sibbald,  10  Pet.  313,  321,  9- 
L.  Ed.  437;  United  States  v.  Clarke,  16  Pet. 
228.  232,   10   L.    Ed.   946. 

Certificate  of  a  private  surveyor,  as  evi- 
dence of  authority. — United  States  v.  Han- 
son, 16  Pet.  196,  10  L.  Ed.  935;  United 
States  V.  Low,  16  Pet.   162,  10  L.   Ed.  923. 

Effect  of  proof  of  signature  of  surveyor 
general. — United  States  v.  Breward,  16 
Pet.   14.''.,   10  L.   Ed.  916. 

80.  Time  of  survey. — Smith  v.  United 
States.  10  Pet.  326,  335,  9  L.  Ed.  442; 
United  States  v.  Acosta,  1  How.  24,  11  L- 
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dd.  Validity  and  Sufficiency  of  Survey. — In  General. — As  to  the  validity  and 
sufficiency  of  surveys  of  land  grants  in  general ;  the  effect  of  a  return  of  an  ex- 
cess by  the  surveyor;  to  effect  of  a  fictitious  plat  and  certificate  of  survey,  see 
the  cases  cited. ^^ 

ee.  By  Whom  Made — Effect  of  Private  Survey. — Private  surveys  were  inef- 
fectual to  support  Spanish  land  grants  and  were  of  no  validity. ^^ 

ff.  Conformity  to  Grant. — Lands  granted  could  only  be  surveyed  at  the  place 
designated  in  the  grant.  In  general  it  may  be  said  that  the  survey  must  con- 
form to  the. grant,  although  strict  conformity  to  the  natural  monuments  was  not 
required  as  to  conformity  to  the  grant.  As  to  sufficiency  of  surveys  in  that  re- 
spect, see  the  cases  cited. ^^ 

gg.  Effect  of  Survey. — The  effect  and  conclusiveness  of  survey  made  by  the 
proper  authorities  under  the  Spanish  and  Mexican  land  laws  is  definitely  set.- 
tled  and  a  reference  to  the  case^  is  sufficient.^'* 

(d)  Possession — aa.  Delivery  of  Possession. — The  Alexican  law  made  a 
formal  delivery  of  possession  of  real  property  granted  essential,  after  the  exe- 
cution of  the  grant,  for  the  investiture  of  the  title.^'^     The  grant  was  referred  to 


Ed.  33;  United  States  v.  Breward,  16  Pet. 
143,  10  L.  Ed.  916;  United  States  v.  Seton, 
10  Pet.   309,  9  L.   Ed.   436. 

By  the  eighth  article  of  the  Florida 
treaty,  no  grants  of  land  were  made  after 
the  24th  of  January,  1818,  but  the  power 
to  survey,  in  conformity  to  the  conces- 
sions, existed  up  to  the  change  of  flags. 
United  States  v.  Clarke,  16  Pet.  228,  10  L. 
Ed.  946;  Spencer  v.  Lapsley,  20  How.  264, 
15  L.  Ed.  902. 

81.  Sufficiency  of  Spanish  survey. — 
Carondelet  v.  St.  Louis,  1  Black  179.  17 
L.    Ed.    102. 

Return  of  excess — Validity  of  survey. — 
White  V.  Burnley,  20  How.  235,  15  L.  Ed. 
886. 

Where  there  is  no  evidence  that  the 
grantee  has  any  knowledge  that  state- 
ments made  by  the  surveyor  in  his  cer- 
tificate of  survey  were  untrue,  the  grant 
as  to  him  is  not  void,  and  could  only  be 
voidable  in  part,  if  it  could  be  reformed  at 
all.  White  v.  Burnley,  20  How.  235,  248,  15 
L.    Ed.   886. 

Fictitious  plat  and  certificate. — United 
States  V.  Lawton,  5  How.  10,  12  L.  Ed.  27. 

82.  By  whom  made^Effect  of  private 
survey.— Smith  v.  United  States,  10  Pet. 
326,  9  L.  Ed.  442;  Strother  v.  Lucas,  12  Pet. 
410,  438,  9  L.  Ed.  1137;  United  States  v. 
Montana  Lumber,  etc.,  Co.,  196  U.  S.  573, 
578,  49  L.  Ed.  604;  Glenn  v.  United  States, 
13  How.  250,  256,  14  L.  Ed.  133;  United 
States  V.  Hanson,  16  Pet.  196,  201,  10  L. 
Ed.  935. 

Under  the  Mexican  land  system  the 
measurement  and  segregation  from  the 
public  domain  of  the  quantity,  specified 
in  this  class  of  grants,  could  only  be  made 
by  the  officers  of  the  government.  A 
measurement  by  the  grantees  was  inopera- 
tive for  anv  purpose.  Hornsby  v.  United 
States,  10  Wall.  224,  19  L-  Ed.  900. 

83.  Spanish  grant  in  east  Florida. — ■ 
United  States  v.  Levi,  8  Pet.  479,  482,  8  L. 
Ed.  1016;  United  States  v.  Forbes,  15  Pet. 
173,    10    L.    Ed.    701;     United      States      v. 


Huertas,  9  Pet.  171,  9  L.  Ed.  90;  Villalobos 
V.  United  States,  10  How.  541,  13  L.  Ed. 
531;  Chaires  v.  United  States,  3  How.  611, 
619,  11  L.  Ed.  749;  United  States  v.  Seton, 
10  Pet.  309,  9  L.  Ed.  436;  United  States 
V.  Breward,  16  Pet.  143,  146,  10  L.  Ed.  916; 
United  States  v.  Low,  16  Pet.  162,  166,  10 
L.  Ed.  923;  United  States  v.  Clarke,  8  Pet. 
436,  8  L.  Ed.  1001;  United  States  v.  Bois- 
dore,  11  How.  63,  92,  13  L.  Ed.  605;  Buyck 
V.  United  States,  15  Pet.  215,  223,  10  L. 
Ed.  715;  United  States  v.  Sibbald,  10  Pet. 
313,  9  L.  Ed.  437;  Sibbald  v.  United  States, 
12  Pet.  488,  9  L.  Ed.  1167;  United  States 
V.  De  Haro,  154  U.  S.,  appx.,  544,  18  L. 
Ed.  61. 

Survey  of  grant  of  land  mentioned  in 
petition,  or  any  other  vacant  lands. — 
United  States  v.  Clarke,  16  Pet.  228,  10  L. 
Ed.    946. 

84.  Effect  of  survey. — Jones  v.  Mc- 
IMasters,  20   How.  8,  22,  15  L.  Ed.  805. 

Conclusiveness  of  survey. — Livingston 
V.  Story,  9  Pet.  632,  9  L.  Ed.  255;  Storv  v. 
Livingston,  13  Pet.  359,  368,  10  L.  Ed. 
200;  Robinson  v.  Campbell,  3  Wheat.  212, 
221,  4  L.  Ed.  372;  United  States  v.  King, 
7    How.   833,   844,   12    L.    Ed.   934. 

Rights  of  third  parties. — United  States 
V.  Hanson,  16  Pet.  196,  10  L.  Ed.  935; 
White  V.  Burnley,  20  How.  235,  15  L.  Ed. 
886. 

85.  Delivery  of  possession. — Graham  v. 
United   States  4  W^ill.  259,  18   L.   Ed.  333. 

See,  on  this  subject,  United  States  v. 
Pena,  175  U.  S.  500,  506,  44  L.  Ed.  251; 
United  States  v.  Fossat,  20  How.  413,  426, 
15  L.  Ed.  944;  United  States  v.  Pico,  5  Wall. 
536,  18  L.  Ed.  695;  Ainsa  v.  United  States, 
161  U.  S.  208,  232,  40  L.  Ed.  673;  More  v. 
Steinbacli,  127  U.  S.  70,  80,  32  L.  Ed.  51; 
Hays  V.  United  States,  175  U.  S.  248,  256, 
44  L.  Ed.  150;  Steinbach  v.  Stewart,  11 
Wall.  566,  577,  20  L.  Ed.  56;  Fremont  v. 
United  States,  17  How.  542,  15  L.  Ed.  241; 
United  States  v.  Larkin,  18  How.  557,  15 
L.  Ed.  485;  Alviso  v.  United  States,  8 
Wall.  337,  340,  19  L.  Ed.  305;  United  States 
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a  subordinate  ofificer,  such  as  an  alcalde, ^^  to  make  a  delivery  of  juridical  pos- 
session. This  proceeding,  called,  in  the  language  of  the  country,  the  delivery  of 
juridical  possession,  involves  the  establishment  of  the  boundaries  of  the  land 
granted,  when  there  is  any  uncertainty  with  respect  to  them.  A  record  of  the 
proceeding  is  preserved  by  the  magistrate,  and  a  copy  delivered  to  the  grantee.^^ 
The  conferring  of  juridical  possession  must  of  necessity  have  conformed  to 
the  grant.  The  mere  act  of  possession  cannot  in  any  view  have  the  force  and 
effect  of  a  grant.  The  document  evidencing  possession  certainly  formed  no 
part  of  the  "proceedings"  or  espediente.*^^  Such  officer  should  make  return  to 
the  governor  showing  that  he  accompanied  the  petitioner  to  the  lands  and  de- 
livered possession  to  him  with  the  usual  formalities  observed  for  the  investiture 
of  title.89 

bb.  Effect  of  Possession. — A  citation  of  the  cases  as  to  the  effect  of  actual 
possession,"*'  and  as  to  settlement  and  possession  as  identifying  the  grant,"^  is 
deemed  sufficient  for  the  purposes  of  this  work.     If  there  is  any  doubt  as  to 


V.  Santa  Fe,  165  U.  S.  675,  41  L.  Ed.  874; 
United  States  z:  Sandoval,  167  U.  S.  278, 
42  L.  Ed.  168;  Rio  Arriba  Land,  etc.,  Co. 
V.  United  States,  167  U.  S.  298,  42  L.  Ed. 
175. 

As  to  time  of  possession  and  excuses- 
see  United  States  z:  Larkin,  18  How.  557, 
563,  15  L.  Ed.  485;  Gonzales  v.  Ross,  120 
U.  S.  605,  622,  30  L.  Ed.  801;  United  States 
V.  Reading,  18  How.   1,  5,  15  L.  Ed.  291. 

What  constitutes  juridical  possession 
and  how  delivered. — Ainsa  v.  United 
States,  161  U.  S.  208,  231,  40  L.  Ed.  673; 
Malarin  v.  United  States,  1  Wall.  282,  289, 
17  L.  Ed.  594;  More  v.  Steinbach,  127  U. 
S.  70,  80,  32  L.  Ed.  51;  Hays  v.  United 
States,  175  U.  S.  24S,  44  L.   Ed.  150. 

Effect  of  delivery  of  possession. — 
Pinkerton  v.  Ledoux,  129  U.  S.  346,  354,  33 
L.  Ed.  706;  United  States  v.  Pico,  5  Wall. 
536,  540,  18  L.  Ed.  695;  Malarin  v.  United 
States,  1  Wall.  282,  17  L.  Ed.  594;  Graham 
V.  United  States,  4  Wall.  259,  18  L.  Ed. 
333;  Van  Reynegan  v.  Bolton,  95  U.  S. 
33,  24  L.  Ed.  351;  More  v.  Steinbach,  127 
U.  S.  70,  32  L.  Ed.  51;  United  States  v. 
Elder,  177  U.  S.  104,  117,  44  L.  Ed.  690. 

Where,  in  response  to  ,a  petition  asking 
for  the  grant  of  possession  of  land 
"wherein  to  plant  grain  for  harvesting," 
an  order  based  thereon,  directing  that  they 
should  be  placed  in  possession  "in  order 
that  they  may  not  lose  time  in  their  labor 
until  the  necessary  formalities  can  be  had," 
is  sent  to  the  proper  alcade,  no  title  to 
said  lands  was  granted  by  the  Mexican 
government  by  the  alcade  placing  the  pe- 
titioners in  possession  and  stating  at  the 
same  time  that  they  were  not  "authorized 
to  exchange,  sell,  or  alienate  the  same 
until  they  shall  have  acquired  title  or  have 
sufficient  time  to'  do  so."  Peabody  v. 
United  States,  175  U.  S.  546,  547,  44  L. 
Ed.    267. 

Presumption  of  delivery  of  juridical 
possession — It  is  not  to  be  inferred  that 
the  act  of  juridical  possession  has  already 
taken  place  from  the  mere  fact  that,  in 
the   final    execution    of   a    Mexican    grant. 


the  purchasers  were  cautioned  "to  restrict 
and  limit  themselves  to  the  land,  holdings, 
metes  and  bounds  particularly  described 
in  the  hereinbefore  inserted  proceedings 
of  survey."  Ainsa  v.  United  States,  161  U. 
S.   208,    233,    40    L.    Ed.    673. 

86.  Reference  to  subordinate  officer. — 
An  alcalde  was  a  proper  person  to  put 
a  purchaser  in  possession.  Spencer  v. 
Lapsley,  20  How.  264,  15  L.  Ed.  902;  Hays 
V.  United  States,  175  U.  S.  248,  256,  44  L. 
Ed.   150. 

The  proceeding  had  upon  such  delivery 
— called,  in  the  language  of  the  country, 
the  delivery  of  juridical  possession — was 
usually  taken  by  the  magistrate  of  the 
vicinage,  with  assisting  witnesses,  in  the 
presence  of  the  adjoining  land  proprietors, 
and  involved,  when  there  was  any  uncer- 
tainty in  the  description  of  the  premises, 
a  measurement  of  the  land  and  the  es- 
tablishment of  its  boundaries.  Graham  z'. 
United  States,  4  Wall.  259,  18  L.  Ed.  333. 

87.  Nature  of  proceeding. — Van  Reyne- 
gan V.  Bolton,  95  U.  S.  33,  24  L.  Ed.  351; 
United  States  v.  Pico,  5  Wall.  536,  539,  18 
L.   Ed.   695. 

88.  Conformity  to  grant. — United  States 
V.  Elder,  177  U.  S.  104,  121,  44  L.  Ed.  690. 

89.  Return. — Hays  v.  United  States,  175 
U.  S.  248,  44  L.  Ed.  150;  United  States  r. 
Cambuston,  20  How.  59,  15  L.  Ed.  828; 
United  States  v.  Bolton,  23  How.  341,  16 
L.    Ed.    569. 

90.  Effect  of  possession. — Serrano  v. 
United  States,  5  Wall.  451,  18  L.  Ed.  494; 
Steinbach  r.  Stewart,  11  Wall.  566,  20  L. 
Ed.  56;  United  States  v.  Vallejo,  1  Black 
541,   17   L.    Ed.   232. 

91.  Settlement  and  possession. — United 
States  V.  Repentigny,  5  Wall.  211,  18  L.  Ed. 
627;  Les  Bois  z'.  Bramell,  4  How.  449,  11 
L.  Ed.  1051;  Malarin  v.  United  States,  1 
Wall.  282,  17  L.  Ed.  594;  Pinkerton  v. 
Ledoux,  129  U.  S.  346,  32  L.  Ed.  706; 
Alviso  V.  United  States,  8  Wall.  337,  19 
L.  Ed.  305;  United  States  v.  Lawton,  5 
How.  10,  12  L.  Ed.  27;  United  States  v. 
Hanson,  16  Pet.   196,  10  L.   Ed.  935. 
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the  intention  to  cede  all  the  land  within  designated  boundaries,  the  doubt  would 
be  removed  by  the  juridical  possession  delivered  to  the  grantees.^^ 

cc.  Interruption  of  Possession  or  Dispossession. — Where,  during  the  Mexican 
War,  the  possession  of  lands  under  a  Mexican  grant  has  been  in  some  respects 
interrupted,  "such  interruption  cannot  be  adjudged  fatal  to  the  validity  of  the 
grant."9=* 

dd.  Record  of  Juridical  Possession  as  Bwdence. — When  a  Mexican  grant  is- 
sued to  the  claimant  is  alleged  to  have  been  fraudulently  altered  after  it  was 
issued  in  the  designation  of  the  quantity  granted,  a  record  of  juridical  posses- 
sion, delivered  to  the  grantee  soon  after  the  execution  of  the  grant,  showing 
that  the  quantity  of  which  possession  was  delivered  was  the  larger  quantity 
stated  in  the  grant,  is  entitled  to  great  consideration  in  determining  the  char- 
acter of  the  alteration,  particularly  when  there  has  been  a  long  subsequent  oc- 
cupation of  the  premises. ^^ 

(e)  Consideration. — The  Spanish  government  had  the  power  to  make  grants 
founded  on  any  consideration,  and  subject  to  any  restrictions,  within  her  do- 
minions.^^ 

(f)  Publication  and  Posting  Placards  of  Sale. — In  some  instances  the  law 
provided  that  sales  and  purchases  made  by  authorized  officers  should  be  pub- 
lished for  a  certain  time  beforehand,  by  placards  posted  in  the  most  public  and 
frequented  places,  and  by  notice  inserted  in  the  newspapers  of  the  greatest  cir- 
culation, if  there  be  any  in  the  place,  the  notice  to  contain  the  more  essential, 
circumstances  and  the  necessary  instructions  pertaining  to  the  matter.^^ 

(10)  Confirmation  of  a  French  Grant  by  Spanish  Authorities. — The  proceed- 
ings before  Spanish  authorities,  in  the  settlement  of  an  estate  cannot  be  con- 
strued as  a  confirmation  of  a  French  grant,  from  the  mere  circumstances  that 
in  the  inventory,  the  decedent's  estate  is  described  as  including  the  lands  claimed. 
The  official  cannot  be  said  to  confirm,  in  his  political  capacity,  a  title  which  is 
not  even  stated  in  the  mere  formal  proceedings  before  him  in  his  judicial  capac- 
ity.97 

d.  Construction,  Operation  and  Effect — (1)  In  General. — The  construction,, 
operation  and  effect  of  the.  Spanish  and  Mexican  land  grants  are,  at  the  present 
time,  of  little  or  no  importance  and  a  citation  of  the  cases  with  reference  to 
general  rules  for  construing  such  grants  ;^^    to  ambiguities  and  repugnant  state- 

92.  Doubt  as  to  boundaries  and  quantity.  scription,  as  of  all  others,  must  be  con- 
— Ainsa  v.  United  States,  161  U.  S.  208,  strued  favorably  to  the  government,  and 
230,  40  L.  Ed.  673;  United  States  v.  Pico,  the  grantee  is  bound  to  show  not  only  the 
5   Wall.    536,   539,   18   L.    Ed.   695.               _  grant  itself  but   that  the   boundaries   were 

93.  Interruption  of  possession  or  dis-  fixed  with  reasonable  certainty.  Slidell 
possession. — United  States  v.  Pena,  175  U.  v.  Grandjean,  111  U.  S.  412,  437,  28  L.  Ed. 
S.  500,  506,  44  L.  Ed.  251.  321;  United  States  v.  Oregon,  etc.,  R.  Co., 

94.  Record  of  juridical  possession  as  164  U.  S.  526,  539,  41  L.  Ed.  541;  Sena  f. 
evidence. — Malarin  v.  United  States,  1  United  States,  189  U.  S.  233,  239,  47  L 
Wall.  2S2,  17  L.   Ed.   594.  Ed.  787. 

95.  Consideration.— United  States  v.  The  petition  of  C.  for  a  Spanish  conces- 
Clarke,  16  Pet.  228,  10  L.  Ed.  946;  United  sion  and  the  decree  on  it  by  D.,  corn- 
States  V.  Arredondo,  6  Pet.  691,  706,  8  L.  mandant  at  the  post  of  New  Madrid,  who 
Ed.  547;  United  States  v.  Percheman,  7  also  acted  as  subdelcgate  and  exercised 
Pet.  51,  8  L.  Ed.  604;  United  States  v.  Sib-  the  faculty  of  granting  concessions  for, 
bald,  ]0  Pet.  313,  321.  9  L.  l*:d.  437.  and  ordering  surveys  of  land,  in  the  exer- 

96.  Publication  and  posting  placards  of  cise  of  which  functions  he  was  directly 
sale.— United  States  v.  Coe,  170  U.  S.  681,  subordinate  to  the  governor  general  and 
694,  42  L.  Ed.  1195.  acted   according  to   hig   instructions,   must 

97.  Confirmation  of  a  French  grant  by  j^g  construed  together;  there  being  a 
Spanish  authorities.— United  States  v.  Du-  proposition  to  do  certain  acts  on  the  one- 
cros,  15  How.  38,  40.  14  L.  Ed.  591.  side,    and    an    acceptance     on      the      other, 

98.  In  construing  Spanish  grants,  owing  limited  by  several  restrictions.  The  facts 
to  the  loose  manner  in  which  they  were  recited  in  both  petition  and  decree  are 
made,  and  the  boundaries  described,  the  to  be  taken  as  true.  Glenn  v.  United 
courts   have   been    extremely   liberal.     Still  States,  13  How.  250,  14  L.  Ed.  133. 

they    considered    that    grants    of   this    de-  The  two  grants  or  contracts  of  1797  and 
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ments  i''^  to  the  title  or  estate  granted  ;^  to  the  joint  and  several  interests  created  ;2 
to  land  included  or  excluded  from  grant  ;2  to  quantity  of  land  granted  as  depend- 
ent upon  the  terms  and  conditions  of  the  grant  ;■*    and  to  the  meaning  of  particular 


1795  must  be  construed  together.  That 
of  1797  refers  to  the  one  of  1795,  and  can- 
not be  understood  without  it.  United 
States  V.  King,  7  How.  833,  12  L.  Ed.  934. 
As  the  two  papers — the  petition  of  the 
claimant  and  the  grant  thereon  by  the 
governor — formed  the  contract  between 
the  government  and  the  petitioner,  they 
must  be  construed  together,  there  being  a 
proposition  on  one  side  to  do  certain  acts, 
and  an  acceptance  on  the  other,  lirnited  by 
several  restrictions;  this  contract  is  to  be 
construed  wnth  reference  to  the  laws  of 
the  place  where  and  when  it  was  made, 
and  the  usages  and  customs  observed  in 
making  similar  concessions.  United  States 
V.  Boisdore,  11  How.  63,  87,  88,  13  L.  Ed. 
605. 

99.  Ambiguities  and  repugnancies. — 
Where  by  a  Spanish  grant  lands  are 
granted  on  a  petition  of  twenty  persons 
in  unison  on  the -express  condition  that 
the  lands  be  settled  by  at  least  twenty  per- 
sons and  be  divided  into  twenty  parts  and 
judicial  possession  is  delivered  to  the  same 
by  allotting  to  each  300  varas  of  land,  the 
certificate  of  an  alcalde  that  after  this 
allotment  was  made  eighteen  of  the 
twenty,  on  the  claim  of  the  other  two  of 
possession  under  a  previous  grant,  as- 
sented to  be  deprived  of  any  right  or  title 
to  the  lands  which  had  been  assigned  to 
them,  was  not  a  valid  exception  to  the 
grant  as  it  was  repugnant  to  it.  Chaves  v. 
United  States,  168  U.  S.  177,  181,  182,  190, 
193,  42  U.   Ed.   426. 

Papers  translated  from  a  foreign  lan- 
guage, respecting  the  transactions  of  for- 
eign officers,  with  whose  powers  and  au- 
thorities the  court  are  not  well  acquainted, 
containing  uncertain  and  incomplete  refer- 
ences to  things  well  understood  by  the 
parties,  but  not  understood  by  the  court, 
should  be  carefully  examined,  before  it 
pronounces  that  an  officer  holding  a  high 
place  of  trust  and  confidence,  has  exceeded 
his  authority.  United  States  v.  Perche- 
man,  7  Pet.  51,  8  L.  Ed.  604,  cited  in 
United  States  v.  Delespine,  15  Pet.  226,  10 
L.  Ed.  719. 

The  recital  of  a  fact  entirely  immaterial, 
on  which  fact  the  grant  does  not  profess 
to  be  founded,  cannot  vitiate  an  instru- 
ment reciting  other  considerations  on 
which  it  does  profess  to  be  founded,  if 
the  matter,  as  recited,  be  sufficient  to  au- 
thorize it.  United  States  v.  Clarke,  8  Pet. 
436,  448,  8  L.  Ed.  1001,  cited  in  United 
States  V.  Rodman,  ^5  Pet.  130,  10  L.  Ed. 
68.5. 

Indian  grant  of  lands  confirmed  by  Spain. 
— Mitchel  V.  United  States,  9  Pet.  711,  9 
L.   Ed.  283. 

1,  Title  or  estate  granted. — Where  the 
Spanish  governor  of  the  province  of 
Louisiana  granted  lands  to  purchasers,  di- 


recting them,  however,  to  apply  to  him  in 
order  that  full  title  papers,  a  complete  title, 
as  the  language  used  is  translated,  might 
be  issued  to  them,  the  words  translated 
"a  complete  title"  refer  only  to  the  in- 
struments which  constitute  evidence  of 
title  and  not  to  the  estate  or  interest 
thereby  convej^ed.  SHdell  v.  Grandjean, 
111   U.  S.   412,  416,  28   L.    Ed.   321. 

2.  Joint  and  several  interest. — Where, 
in  response  to  a  petition  of  two  or  three 
individuals  the  governor  of  New  Mexico 
sends  an  order  to  the  alcade,  which  order 
speaks  of  "the  general  donation,  in  which 
shall  necessarilj^  be  stated  the  boundaries 
of  said  possession,"  and  directs  that  "the 
alcade  shall  take  charge  of  the  general 
document  of  distribution"  and  "give  testi- 
monios  therefrom  as  may  be  requested," 
such  order  is  to  be  construed  as  a  grant 
in  severalty,  and  not  one  of  a  single  large 
tract  to  several  persons — especially  is  this 
true  where  the  alcade  understood  that  he 
was  to  distribute  the  land  among  the  in- 
dividuals and  gave  juridical  possession  ac- 
cordingly. United  States  v.  Pena,  175  U. 
S.   500,   505,  44   L.   Ed.   251. 

3.  Lands  included  and  excluded. — The 
Sutter  Case,  2  Wall.  562,  17   L.   Ed.  881. 

4.  Quantity  granted  dependent  on  con- 
ditions.— When,  in  Mexican  grants,  bound- 
aries are  given,  and  a  limitation  upon  the 
quantity  embraced  within  the  boundaries 
is  intended,  words  expressing  such  inten- 
tion are  generally  used.  In  their  absence 
the  extent  of  the  grant  is  only  subject  to 
the  limitation  upon  the  power  of  the  gov- 
ernor imposed  by  the  colonization  law  of 
1824.  United  States  v.  Pico,  5  Wall.  536, 
18  L.  Ed.   695. 

Where  a  doubt  arises  upon  the  mean- 
ing of  the  grant  as  to  the  quantity  ceded, 
reference  may  be  had  to  the  juridical  pos- 
session delivered  to  the  grantee.  This 
proceeding  involved  an  ascertainment  and 
settlement  of  the  boundaries  of  the  land 
granted,  by  the  appropriate  officers  of  the 
government,  specially  designated  for  that 
purpose,  and  had  all  the  force  and  effi- 
cacy of  a  judicial  determination.  It  bound 
the  former  government,  and  is  equally 
binding  upon  the  officers  of  our  govern- 
ment. United  States  v.  Pico,  5  Wall.  536, 
18    L.    Ed.   695. 

Quantity  as  dependent  upon  workers 
employed. — O'Hara  v.  United  States,  15 
Pet.   275,  10   L.   Ed.   737. 

Law  limiting  quantity  granted. — Where 
evidence  showed  that  the  quantity  of  land 
denounced,  appraised,  paid  for  and  pur- 
ported to  have  been  granted  was  only  four 
sitios,  and  by  the  law  in  force  at  the  time 
of  a  sale  under  consideration,  a  grant  in- 
itiated in  the  manner  of  the  one  in  ques- 
tion could  not  exceed  four  sitios,  it  was 
held  that  the  court  properly  sustained  the 
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words  and  phrases  used  ;^  is  deemed  sufficient  for  the  purposes  of  this  work.  The 
practical  interpretation  which  parties  interested  have  by  their  conduct  given  to 
a  written  instrument,  in  cases  of  an  ancient  grant  of  a  large  body  of  land  asked 
for  and  granted  by  general  description,  is  always  admitted  as  among  the  very 
best  tests  of  the  intention  of  the  instrument. ^  In  construing  such  a  grant,  the 
circumstances  attendant,  at  the  time  it  was  made,  are  competent  evidence  for 
the  purpose  of  placing  the  court  in  the  same  situation,  and  giving  it  the  same  ad- 
vantages for  construing  the  papers  which  were  possessed  by  the  actors  them- 
selves.'^'     The  construction  of  these  grants  is  a  question  of  law.'^ 

(2)  Conditions — (a)  Ln  General.— Grants  of  land  in  Louisiana  and  Flor- 
ida, were  almost  uniformly  niade  upon  condition  of  settlement,  or  some  other 
improvement,  by  which  the  interest  of  the  colony,  it  was  supposed,  would  be 
promoted.  But  until  the  survey  was  made  no  interest,  legal  or  equitable,  passed 
in  the  land.  The  examination  of  the  surveyor,  the  actual  survey,  and  the  re- 
turn of  the  plat  were  conditions  precedent,  and  the  claimant  had  no  equity 
against  the  government,  and  no  just  claim  to  a  grant  until  they  were  performed. '^ 

Mexican  Land  Law. — Neither  the  act  of  the  Mexican  congress  of  1824  nor 
the  regulations  of  1828  prescribe  any  particular  form  of  grants  or  patents  of 
the  public  lands,  and   there  appears  to  have  been  no  uniformity   in   the  condi- 


grant  to  four  sitios  only.  United  States 
V.  Green,  185  U.  S.  256,  267,  46  L.  Ed.  898. 

The  above  case,  in  the  particular  stated, 
is  governed  by  Ely  z'.  United  States,  171 
U.  S.  220,  43  L.  Ed.  142;  United  States  v. 
Maish,  171  U.  S.  242,  43  L.  Ed.  150;  Perrin 
V.  United  States,  171  U.  S.  292,  43  L.  Ed. 
169;  Reloj  Cattle  Co.  v.  United  States,  184 
U.  S.  624,  46  L.  Ed.  721;  Ainsa  v.  United 
States,  161   U.   S.   208,  40   L.   Ed.  673. 

Intention  gathered  from  map  and  evi- 
dence.— Where  there  was  a  grant  of  land 
in  California  included  within  certain 
boundaries  laid  down  on  a  map,  and  the 
grant  said  it  was  made  for  two  square 
leagues,  but  the  map  and  the  evidence 
clearly  show  that  the  intention  was  to  give 
to  the  grantee  a  rancho  of  at  least  two 
leagues  on  each  side  line,  the  equity  of 
the  claim  requires  that  it  should  be  con- 
firmed to  that  extent,  situate  within  the 
given  outboundary.  United  States  v. 
Pacheco,  22   How.   225,  16   L.   Ed.  336. 

5.  The  term  titulo,  in  the  Spanish  lan- 
guage, only  means  the  instrument  which 
is  given  as  evidence  of  the  right,  interest, 
or  estate  conferred;  it  does  not  indicate 
the  measure  of  such  right,  interest,  or  es- 
tate; hence,  it  applies  equally  to  papers 
which  convey  title  in  the  usual  acceptation 
of  the  term,  and  to  those  which  confer  a 
mere  right  of  occupancy.  De  Haro  v. 
United   States,  5  Wall.  599,  18   L.   Ed.  681. 

6.  Practical  interpretation. — Cavazos  v. 
Trevino,  6  Wall.  773,   IS  L.   Ed.  813. 

7.  Attendant  circumstances. — Cavazos  v. 
Trevino.  6  Wall.  773,  18  h.  Ed.  813. 

8.  Question  of  law. — United  States  v. 
King,  7   How.   833,   12  L.    Ed.   934. 

9.  Conditions  precedent. — McMicken  v. 
United  States,  97  U.  S.  204,  215,  24  L.  Ed. 
947;  Fremont  7'.  United  States,  17  How. 
542.   553,    15    L.    Ed.    241. 

The  greater  number  of  grants  in  Florida 
appear  to  have  been  incipient,  in  that  they 
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contained  conditions,  on  the  performance 
of  which  the  right  to  demand  a  complete 
title  depended.  United  States  v.  Clarke, 
8   Pet.   436,   450,   8   L.    Ed.    1001. 

Under  the  Spanish  dominion,  public 
lands  were  not  granted  in  the  first  in- 
stance in  fee,  to  settlers  and  colonists, 
freed  from  conditions.  United  States  v. 
Elder,  177  U.   S.   104,  118,  44  L.   Ed.  690. 

"As  said  by  this  court  in  Chaves  v. 
United  States,  168  U.  S.  177,  178,  42  L. 
Ed.  426,  speaking  of  the  Spanish  law  in 
force  in  1788:  'Lots  and  lands  were  dis- 
tributed to  those  who  were  intending  to 
settle,  and  it  was  provided  that  "when  said 
settlers  shall  have  labored  in  said  settle- 
ments during  the  space  of  four  years,  they 
are  hereby  empowered,  from  the  expira- 
tion of  said  term,  to  sell  the  same  and 
freely  to  dispose  of  them  at  their  will  as 
their  own  property."  But  confirmation  by 
the  audiencia,  or  the  governor  if  recourse 
to  the  audiencia  was  impracticable,  after 
the  four  years  had  elapsed,  was  required 
in  completion  of  the  legal  title.'  "  United 
States  V.  Elder,  177  U.  S.  104,  118,  44  L. 
Ed.   690. 

Where  the  only  '-onsi<1eratinn  on  which 
a  title  could  be  founded  was  inhabitation 
and  cultivation,  either  by  the  claimant  him- 
self or  his  tenants,  and  nothing  of  the 
kind  has  been  done,  there  exists  no  right 
to  a  title.  United  States  v.  Noe.  23  How. 
312,  317,  16  L.  Ed.  462;  DeVilcmont  v. 
United  States,  13  How.  261,  14  L.  Ed.  138. 

Under  the  Spanish  land  law  the  front 
proprietors  of  land  upon  the  Mississippi 
were  bound  to  make  mounds  or  levees, 
and  also  to  clear  and  ditch  the  whole  front 
of  the  depth  of  two  arpents,  within  three 
years  from  the  date  of  their  purchases.  In 
default  thereof,  the  land  reverted  to  the 
king.  United  v'^tates  f.  Moore,  12  How. 
209,  13  L.  Ed.  958. 
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tions  annexed  ;i°  hence,  the  absence  from  a  Mexican  grant,  in  colonization,  of 
conditions  requiring  cultivation  and  inhabitancy  and  the  construction  of  a  house 
within  a  year,  does  not  affect  the  validity  of  the  grant. ii  A  Mexican  grant  to 
which  is  attached  a  condition  against  the  sale  alienation  or  mortgage  of  the  prop- 
erty, is  contrary  to  the  laws  of  Alexico.^- 

(b)  Implied  Conditions. — Where  there  is  no  express  condition  in  the  grant, 
one  cannot  be  implied  from  the  consideration,  in  part,  being  the  erection  of  a 
sawmill.  The  court  cannot  attach  any  condition  to  a  grant  of  absolute  property 
in  the  whole  quantity,  as  it  is  exclusively  for  the  governor  to  judge  of  the  con- 
ditions to  be  imposed  on  his  grant. ^^ 

(c)  Sufficiency  of  Compliance. — As  to  what  constitutes  a  sufficient  compli- 
ance with  conditions  as  to  settlement,  occupancy,  improvement  and  building, 
see  cases  cited  below. ^^ 

(d)  Excuse  for  Nonperformance  and  Release  of  Conditions. — An  applicant 
cannot  be  permitted  to  urge  as  an  excuse,  in  fact  or  in  law,  for  not  complying 
with  his  undertaking,  a  danger  which  applies  as  forcibly  to  repudiate  the  sincer- 
ity of  his  intention,  when  he  petitioned  for  land  for  that  purpose,  as  it  does  to 
his  inability,  from  such  danger,  to  execute  it  afterwards  ;i^  but  where  the  per- 
formance is  prevented  by  the  happening  of  an  event  of  which  the  claimant 
could  not  have  been  previously  aware  and  over  which  he  had  no  control,  he  wiU 
be  excused  for  the  delay  and  nonperformance. i<5 

Impossibility  of  Performance. — It  is  an  acknowledged  rule  of  law,  that 
if  a  o-rant  be  made  on  a  condition  subsequent,  and  its  performance  become  im- 
possible by  the  act  of  the  grantor,  the  grant  becomes  single.i^ 

Release  of  Conditions. — Nothing  less  than  a  law  dispensing  with  the  per- 
formance of  the  conditions  or  a  release  of  the  performance  of  them  by  the  gov- 
ernor, sanctioned  by  the  general  royal  authority  under  which  he  acted;  or  a 
release  by  royal  authority,  after  grants  were  made,  general  in  its  application,  or 

10.     Mexican    land    law. — United    States  government,  the  doctrine   of  cy  pres  wiU 

V.  Larkin,  18  How.  557,  5C3,  15  L-  Ed.  485.  be  applied  to  relieve  the  grantees  from  that 

'  11.    United  States  v.  Yorba,  1  Wall.  412,  strict   performance   which   a   court   of   law 

17  L.  Ed.  635;  United  States  v.  Larkin,  18  would   require.     The   performance   is   held 

How".  557,  15  'l.   Ed.  485.  to  have  become   impossible  by  the   act   of 

12.  Condition  against  alienation. — Ere-  the  grantor.  United  States  v.  Arredondo, 
mont  V  United  States,  17  How.  542,  15  L.  6  Pet.  691,  8  L.  Ed.  547;  McMicken  v. 
Ed.  241.                                                          .  United  States,  97  U.  S.  204,  216,  24  L.  Ed. 

13.  Absence    of     express     condition. —  947. 

United  States  v.  Rodman,  15  Pet.  130,  139,  The    cy    pres    doctrine    was    applied    in 

10  L.  Ed.  685;  United  States  v.  Segui,  10  United  States  v.  Sibbald,  10  Pet.  313,  9  L. 

Pet.   306,   9   L,.    Ed.    435;    United    States   v.  Ed.  437,  and  it  was  held  that  there  was  a 

Hanson, 'l6  Pet.  196,  10  L.  Ed.  935;  United  suflicient    performance    of    conditions. 

States  V.  Kingsley,  12  Pet.  476,  485,  9  L.  15    Excuse  for  nonperformance. — United 

Ed.  1163.  States   v.    Kingsley,   12   Pet.   476,   484,   9   L. 

14.  Sufficient  compliance  with  condi-  gj  11(33.  pg  Vilemont  v.  United  States, 
tions.— O'Hara  v.  United  States,  15  Pet.  13  How.  261,  267,  14  L.  Ed.  138;  United 
275,  10  L.  Ed.  737;  United  States  v.  Re-  States  v.  Noe,  23  How.  312,  317,  16  L. 
pentigny,  5  Wall.  211,  18  L.  Ed.  627;  Le-  gj.  462.  See  post,  "Excuse  for  Failure 
compte  V.  United  States,  11  How.   115,  13  to  Perform,"  III,  C,  2,  e,   (1),   (b). 

L.  Ed.  627;  United  States  z/.  Boisdore,  11  ^q      Happening   of    unforeseen    event.— 

How.  63,   13   L.  Ed.  605;   United   States  r;.  Hornsby  v.  United  States,  10  Wall.  224,  19 

Reading.    18    How.    1,_  5,    1.5    L.    hd.    291;  ^    ^^^    ^^^     McMicken   v.   United   States, 

United  States  v.  Bennitz.  23  How.  255,  262,  97  tj    c;    004    oiq    "4   i     ^d    947 
16   L.    Ed.   454;   United   States   v.    Low,   16  '   '  '    '     '  "    ,\7        'r       '   "      '      tt   -i.   j 

Pet.   162,  10  L.  Ed.  923;   United   States  v.  ^  Disturbed  condition  of  country. -United 

Morant,  123  U.  S.  335,  341,  31  L.  Ed.   171.  States   v.    Vaca,    18    How.    556,    15    L.    Ed. 

Where  there  is  a  complete  grant  of  title,  ^^^v-v  j  i.       r>       •         «*      ^ 

with    a    condition     subsequent     that      the  ,  M^^*  "^    duty-Burnmg    of    property 

grantee    shall     establish      on     the     lands  United   States  v.   Reading,  18   How.   1,   15 

granted  two  hundred   families,  and  begin  L.   Ed.  291. 

the   establishment  within   three   years,   no  17.      Impossibility     of      performance.— 

time   being   fixed   for   its   completion,   if   it  United    States    7:    Arredondo,    6    P^t.    691, 

is    begun    in    the    prescribed    time,    but    its  745.  S   L.   Ed.  547.     See  the  title   CONDI- 

completion  is  prevented  by  the  change  of  TIONS,  vol.  3,  p.   1004. 
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applicable  to  some  particular  case  or  class  of  cases,  can  be  admitted,  proprio 
vigore,  as  a  release  of  the  obligations  upon  grantees  to  perform  the  conditions 
of  these  grants. ^^ 

(e)  Effect    of   Compliance. — A    concession    on    condition,    becomes    absolute, 
when  the  condition  is  performed.^'' 

(f)  Effect  of  Noncompliance. — The  failure  of  an  applicant  to  perform  con- 
ditions precedent  prevents  the  acquisition  of  a  perfect  title. -*^ 

Conditions  Subsequent. — A  mere  omission  to  comply  with  conditions  sub- 
sequent, would  not  necessarily  amount  to  a  forfeiture,  unless  there  were  cir- 
cumstances which  showed  an  intention  to  abandon  the  property.^i  The  non- 
compliance with  a  condition  subsequent  does  not  work  a  forfeiture  of  the  o-rant 
but  leaves  the  land  claim  liable  to  be  denounced.22  As  to  what  constitutes  an 
abandonment  of  a  Mexican,  French  or  Spanish  land  grant,  the  followino-  cases 
are  referred  to,  as  a  detailed  treatment  thereof,  it  is  believed,  would  be  o-f  no 
practical  value. ^^ 


18.  Release  of  conditions. — United 
States  V.  Kingsley,  12  Pet.  476,  486,  9  L. 
Ed.  1163. 

19.  Effect  of  compliance. — United  States 
V.   Clarke,   9   Pet.    168,   9   L.   Ed.   89. 

20.  Failure  to  perform  conditions  prece- 
dent.— McMicken  v.  United  States,  97  U. 
S.  204,  209,  24  L-  Ed.  947;  Glenn  v.  United 
States,  13  How.  250,  14  L.  Ed.  133;  In- 
terstate Land  Co.  v.  Maxwell  Land  Grant 
Co.,  139  U.  S.  569,  35  L.  Ed.  278;  United 
States  V.  Kingsley,  12  Pet.  476,  9  L.  Ed. 
1163;  United  States  v.  Wiggins,  14  Pet. 
334,  350,  10  L.  Ed.  481;  United  States  v. 
Clarke,  8  Pet.  436,  461,  8  L.  Ed.  1001; 
United  States  v.  Delespine,  15  Pet.  319,  332, 
10  L.  Ed.  753;  United  States  v.  Burgevin, 
13  Pet.  85,  10  L.  Ed.  70;  Buyck  v.  United 
States,  15  Pet.  215,  10  L.  Ed.  715;  United 
States  V.  Drummond,  13  Pet.  84,  10  L. 
Ed.  70;  United  States  v.  Mills,  12  Pet.  215, 
9  L.   Ed.   1061. 

An  impressio  or  colonizing  grant 
operated  simply  to  designate  a  large  tract 
of  country  within  which  the  impresarios 
might  establish  a  colony  or  colonies,  and 
no  title  to  any  land  passed  to  them  until 
such  colony  was  established.  Interstate 
Land  Co.  V.  Maxwell  Land  Grant  Co., 
139  U.  S.  569,  580,  35  L.  Ed.  278. 

The  regulations  of  Gayoso  were  that 
the  settler  should  forfeit  the  land,  if  he 
failed  to  establish  himself  upon  it  within 
one  year,  and  put  under  labor  ten  arpents 
in  every  hundred  within  three  years. 
United  States  v.  Hughes,  13  How.  1,  14 
L.  Ed.  25. 

Proof  of  performance. — Chouteau  v. 
United  States,  9  Pet.  147,  9  L.  Ed.  82;  Mc- 
Micken 7'.  United  States,  97  U.  S.  204,  216, 
24   L.   Ed.   947. 

21.  Conditions  subsequent. — United 
States  V.  Reading,  18  How.  1,  15  L.  Ed. 
291;  Fremont  v.  United  States,  17  How. 
542,  15  L.  Ed.  241;  Hornsby  v.  United 
States,  10  Wall.  224,  240,  19  L.  Ed.  900; 
McMicken  v.  United  States,  97  U.  S.  204, 
216,  24   L.   Ed.  947. 

22.  United  States  z;..Vaca,  18  How.  556, 
15  L.  Ed.  485. 

The  court  has  considered  the  effect  of 
the    conditions   usually  accompanying    the 


Mexican  land  grants,  and  how  far  their 
fulfillment  is  to  be  exacted  in  determining 
the  validity  of  those  claims.  There  is 
nothing  in  the  language  of  the  conditions, 
taking  them  altogether,  nor  in  their  evi- 
dent object  and  policy,  which  would  jus- 
tify the  court  in  declaring  the  lands  for- 
feited to  the  government,  where  no  other 
person  sought  to  appropriate  them,  and 
their  performance  had  not  been  unreason- 
ably delayed,  in  such  manner  as  to  show 
an  abandonment.  United  States  v.  Noe 
23  How.  312,  317,  16  L.  Ed.  462;  Fremont 
V.  United  States,  17  How.  542,  560,  15  L 
Ed.  241;  United  States  v.  Reading,  18  How 
1,  15  L.  Ed.  291;  United  States  v.  Simon. 
12    How.   433,   434,   13    L.    Ed.    1054. 

Condition  against  alienation — Effect  of 
cession. — Fremont  v.  United  States  17 
How.    542,   15    L.    Ed.   241. 

23.  Failure  to  survey,  cultivate  or  take 
possession.— United  States  v.  Simon  12 
How.  433,  13  L.  Ed.  1054;  United  States 
V.  Boisdore,  11  How.  63,  87,  13  L.  Ed.  605; 
Glenn  v.  United  States,  13  How.  250,  256^ 
14  L.  Ed.  133;  United  States  v.  Wiggins' 
14  Pet.  334,  335,  10  L.  Ed.  481;  United 
States  V.  Moore,  12  How.  209,  222,  13  L. 
Ed.  958;  Gildersleeve  v.  New  Mexico  Min 
Co.,  161  U.  S.  573,  40  L.  Ed.  812;  United 
States  V.  Martinez,  184  U  S.  441,  46  L 
.  Ed.  632;  Sena  v.  United  States,  189  U.  s! 
233,  241,  47  L.  Ed.  787;  Fremont  v.  United 
States,  17  How.  542,  15  L.  Ed.  241;  Fuentes 
V.  United  States,  22  How.  443,  460,  16  L 
Ed.    376. 

Where  a  grant  of  land,  in  Louisiana,  was 
made  by  the  Spanish  governor,  but  no 
possession  was  ever  taken  by  the  grantee, 
during  the  existence  of  the  Spanish  gov- 
ernment, or  since  the  cession  to  the  United 
States,  and  no  proof  of  the  existence  o/ 
the  grant  was  made  for  a  long  time  whew 
the  grantee  sold  his  interest  to  a  third 
person,  the  presumption  is  that  the  grant, 
if  made,  had  been  abandoned.  United 
States  T'.  Hughes,  13  How.  1,  14  L.  Ed.  25; 
United  States  v.  Hughes,  13  How.  4  14  L 
Ed.  26;  United  States  v.  Hughes,  13  How. 
7,   14  L.  Ed.  27. 

Where  the  claimant  of  land  under  a  land 
grant   stood   by  for  forty  years   and   more 
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(3)  Title  and  Rights  Acquired — (a)  Conditional  Grants. — See  ante,  "Con- 
ditions," III,  C,  2,  d,  (2)  ;  post,  "Colonization  Grants,"  III,  C,  2,  d,  (3),  (b). 

(b)  Colonization  Grants. — A  colonization  grant  is  for  the  benefit  of  the  emi- 
grants, and  no  personal  benefit  or  compensation  to  the  grantee  individually  is  pro- 
vided in  it.  The  object  is  to  promote  the  policy  of  the  Spanish  government,  as 
whose  agent  the  grantee  acts,  and  not  as  the  proprietor  of  the  lands.-"* 

(c)  Approval  of  Grant. — It  was  the  duty  of  the  governor  to  submit  the  grants 
by  him  to  the  legislative  body  for  its  approval,  and  title  passed  to  the  grantee 
upon  the  execution  of  the  instrument, ^-^  subject  to  be  defeated  by  the  refusal  of 
such  approval.-^  If  the  governor  failed  to  execute  this  duty,  the  title  remained 
as  it  was  after  the  grant  was  issued,  and  is  sufficient  for  confirmation  under  the 
act  of  congress,  passed  on  March  3,  1851.^" 

(d)  Grants  b\  Quantity — Floating  Grants. — A  grant  for  a  certain  quantity  of 
land  by  the  government,  to  be  afterwards  surveyed  and  laid  ofif  within  a  cer- 
tain territory,  vests  in  the  grantee  a  present  and  immediate  interest.-^  In  such 
grants,  the  government  has  the  right  of  selecting  the  location  of  the  quantity  in 
any  part  of  the  larger  tract, -^  and  in  so  doing  it  will  respect  prior  acquired 
rights  and  the  equities  of  subsequent  grantees  and  claimants.-^ *^  Where  the  right 
of  location  within  the  larger  territory  is  in  the  government,  and  not  in  the 
grantee,  such  grant  does  not  attach  to  the  whole  territory,  but  only  to  a  part  of  it, 
and  to  such  part  as  the  government  chooses  to  designate,  provided  the  requisite 
quantity  be   appropriated.^^     The  duty  of  the  government   is   discharged   when 


announcing  that  he  was  the  fee-simple 
owner,  and  in  possession  of  a  perfect  legal 
title,  without  an  attempt  to  try  the 
strength  of  his  claim  by  suit,  he  has  con- 
structively abandoned  his  claim.  United 
States  V.  Philadelphia,  11  How.  609,  652,  13 
L  Ed.  834,  followed  in  United  States  v. 
Livingston,  11  How.  662,  13  L-  Ed.  856; 
United  States  v.  Callender,  11  How.  662, 
13   L.   Ed.  856. 

The  fact  that  the  grantee,  a  naturalized 
citizen  of  the  Mexican  Republic,  joined 
the  troops  of  the  United  States  because 
of  the  hostility  of  Mexico  to  settlers  emi- 
grating from  the  United  States,  when  war 
broke  out  with  Mexico,  furnishes  no  evi- 
dence of  his  intention  to  abandon  the  prop- 
erty, nor  any  reason  why  the  grant  should 
be  forfeited.  United  States  v.  Reading,  18 
How.  1,  15  L.   Kd.  291. 

Abandonment  of  grant  in  nature  of 
seigniory  made  to  individuals  by  French 
government  on  condition  of  improvement 
and  occupancy. — United  States  v.  Re- 
pentigiiy.  5  Wall.  211,   18  L.  Ed.  627. 

24.  Colonization  grants. — United  States 
V.  King,  7  How.  833,  12  L.  Ed.  934;  United 
States  V.  Turner,  11  How.  663,  13  L.  Ed. 
857;  United  States  v.  Coxe,  17  How.  41, 
15  L.  Ed.  76;  United  States  v.  Phila- 
delphia, 11  How.  609,  13  L.  Ed.  834,  fol- 
lowed in  United  States  t'.  Livingston,  11 
How.  662,  13  L.  Ed.  856;  United  States  v. 
Callender,   11    How.  662,   13  L.    Ed.  856. 

25.  Approval  of  grant. — Hornsby  v. 
United  States,  10  Wall.  224,  19  L.  Ed.  900; 
United  States  v.  Elder,  177  U.  S.  104,  112, 
44  L.  Ed.  690;  United  States  v.  Reading, 
18  How.  1,  15  L.  Ed.  291.  See  ante,  "Colo- 
nization Grants,"  IH,  C,  2,  c,  C9),  (b),  gg, 
(aa),  bbb;  "Spanish  Grants,"  III,  C,  2,  c, 
<9).    (b),    gg,    (bb). 


26.  Hornsby  v.  United  States,  10  Wall. 
224,  19  L.  Ed.  900;  United  States  v.  Elder, 
177  U.  S.  104,  112,  44  L.  Ed.  690;  United 
States  V.  Reading,  18  How.  1,  15  L.  Ed. 
291;  United  States  v.  Cervantes,  18  How. 
553,    15    L.    Ed.    484. 

27.  Confirmation. — United  States  v. 
Reading.  18  How.  1,  15  L.  Ed.  291.  See 
post,  "Claims  Recognized  under  Particular 
Treaties,"  III,  C,  3,  b,  (2). 

28.  Grant?  by  quantity — Floating  grants. 
—Hornsby  v.  United  States,  10  Wall.  224, 
234,  19  L.  Ed.  900:  Fremont  v.  United 
States.  17  How.  542,  15  L.   Ed.  241. 

29.  Right  of  location. — United  States  v. 
IMcLaughlin,  127  U.   S.  428,  32   L.   Ed.  213. 

30.  Prior  rights  respected. — United 
States  V.  Armijo,  5  Wall.  444,  18  L.  Ed. 
492. 

31.  Attachment  of  title. — United  States 
V.  McLaughlin,  127  U.  S.  428,  451,  32  L- 
Ed.  213;  Fremont  v.  United  States,  17 
How.  542,  565,  15  L.  Ed.  241;  United  States 
V.  Fremont,  18  How.  30,  ?,^,  15  L.  Ed.  302. 

See,  on  the  subject,  United  States  v. 
Armijo,  5  Wall.  444,  18  L.  Ed.  492; 
Hornsby  v.  United  States,  10  Wall.  234, 
234,  19  L.  Ed.  900;  Henshaw  v.  Bissell,  18 
Wall.  255,  266,  21  L.  Ed.  835;  Miller  v. 
Dale,  92  U.  S.  473,  476,  23  L.  Ed.  735; 
Van  Reynegan  v.  Bolton,  95  U.  S.  33,  36, 
24  L.  Ed.  351;  Higueras  v.  United  States, 
5  Wall.  827,  18  L.  Ed.  469;  Alviso  v. 
United  States,  8  Wall.  337,  19  L.  Ed.  305; 
Cameron  v.  United  States,  148  U.  S.  301, 
308,  37  L.   Ed.   459. 

In  the  case  of  floating  grants,  as  above 
described,  it  was  only  the  quantity  ac- 
tually granted  which  was  reserved  during 
the  examination  of"  the  validity  of  the 
grant;  the  remainder  was  at  the  disposal 
of   the   government   as   part   of   the   public 
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the  right  conferred  by  the  grant  to  the  quantity  designated  is  attached  to  a  spe- 
cific and  defined  tract. ^^ 

A  second  floating  grant,  the  claim  under  which  is  first  surveyed  and  pat- 
ented, and  thus  severed  from  the  pubhc  domain,  would  seem  to  stand,  wilh 
reference  to  an  earlier  floating  grant  within  the  same  general  limits,  in  the  po- 
sition which  a  subsequent  grant  with  specific  boundaries  stands  with  reference 
to  a  prior  floating  grant  within  the  same  limits.^^ 

(e)  Unrecorded  Grant. — Under  the  various  acts  of  congress  relating  to  Span- 
ish and  French  grants  in  Florida  and  Louisiana,  a  complete  title,  unrecorded,  is 
not  barred  against  the  United  States,  although  it  is  barred  against  any  priva'.e 
claim  derived  from  the  United  States.-''^ 

(f)  Right  to  Equivalent  Where  Land  Previously  Granted. — The  terms  of  a 
concession,  that  the  land  is  to  be  surveyed  "in  the  place  where  the  petitioner 
designates,  without  prejudice  to  a  third  party,"  gives  no  right  to  an  equivalent 
or  another  location,  if  it  cannot  be  found  at  or  near  the  place  designated.  An 
equivalent  is  not  secured  by  the  concession,  in  terms;  nor  is  it  by  the  customs  or 
usages  of  Spain ;   nor  by  any  law  or  ordinance   of   Spain.^^ 

(g)  Conflicting  Grants  and  Priorities. — That  a  grant  cannot  afifect  pre-existing 
rights  is  a  well-recognized  principle.^^  A  reply  of  the  governor,  to  ex  parte  cor- 
respondence of  the  alcalde,  refusing  to  adjudicate  in  the  premises  because  un- 
able to  take  jurisdiction,  but  expressing  an  opinion  as  to  the  rights  of  the 
claimants,  is  in  no  respect  a  judicial  action  and  does  not  affect  the  rights  of  the 
conflicting  claimants.^" 

The  law  in  Texas  is  that  until  a  title  is  deposited  in  the  land  office,  or  duly 
recorded  in  the  proper  county,  bona  fide  purchasers  not  having  notice  thereof, 
though  claiming  under  a  junior  Mexican  grant,  will  be  protected.-^^ 

(4)  Boundaries — Location — (a)  In  General. — The  "locality,  extent,  and 
boundaries,"  must  be  ascertained  before  the  court  can  make  an  effective  de- 
cree, for  any  specific  piece  or  parcel  of  land.  The  courts  have  no  power  to 
grant  land ;  nor  have  they  any  power  to  decree  an  equivalent  for  land  that  can- 
not be  identified.2^     In  all  of  the  decisions  upon  grants  in  Florida,  the  court  has 


domain.  If  within  the  boundaries  of  a 
land  grant  made  in  aid  of  a  railroad,  such 
land  grant  would  take  effect,  except  as 
to  the  quantity  of  land,  or  float  actually 
granted  in  the  Mexican  grant.  If  that 
quantity  lying  together  was  left  to  satisfy 
the  grant,  the  railroad  company  would  be 
entitled  to  patents  for  the  odd  sections  of 
the  remainder.  United  States  v.  Mc- 
Laughlin, 127  U.  S.  428,  457,  32  L.  Ed. 
2i:i. 

Where  the  petition  for  a  Spanish  con- 
cession was  for  a  tract  of  land  without 
any  definite  boundaries,  and  the  petition 
was  referred  to  the  solicitor  general,  with 
instructions  to  put  the  petitioner  in  pos- 
session, if  in  so  doing  no  prejudice  would 
result  to  third  persons,  this  condition  re- 
quired some  subsequent  action  of  the  gov- 
ernment in  order  to  make  the  grant  abso- 
lute. Lecompte  v.  United  States,  11  How. 
11.5,   13   L    Ed.   627. 

32.  Duty  of  government  discharged. — 
United  States  v.  Armijo,  5  Wall.  444,  18 
L    Ed.    492. 

33.  Second  floating  grant. — Hcnshaw  v. 
Bissell,  18  Wall.  2,5,5,  267,  21  L,  Ed.  835; 
Ledoux  V.  Black,  18  How.  473,  475,  15  L. 
Ed.   457. 

34.  Unrecorded  grant. — United  States 
V.  Power,  11  How.  570,  13  L  Ed.  817.  See 


post,    "Recognition,    Validation    and    Con- 
firmation," III,  C,  3. 

35.  Right  to  equivalent  where  land  pre- 
viously granted. — United  States  v.  Arre- 
dondo,  13   Pet.   133,  134,  10  L.   Ed.  93. 

36.  Conflicting  grants  and  priorities. — 
New  Orleans  v.  De  Armas,  9  Pet.  224, 
9  L  Ed.  109;  Pollard  v.  Kibbe,  14  Pet.  353, 
391,  10  L.   Ed.  490. 

If,  upon  the  survey  of  a  concession  by 
quantity,  it  shall  be  found  to  interfere 
with  previous  grants  to  third  parties,  the 
concession  will  be  lessened  in  quantity,  ac- 
cording to  the  extent  of  the  right  of  third 
parties.  United  States  v.  Arredondo,  13 
Pet.    133,   134,   10   L.    Ed.   93. 

Where  a  party  set  up  title  under  a  land 
warrant,  which  he  had  located  within  the 
boundaries  of  the  grant  to  plaintiflfs' 
grantor,  and  relied  on  adverse  possession 
of  three  years  under  the  junior  title,  such 
defense  is  insufficient.  Cook  v.  Burnley, 
11   Wall.  n.-.O,  668.  20  L.  Ed.  29. 

37.  Refusal  of  governor  to  adjudicate. 
—Chaves  v.  United  States,  168  U.  S.  177, 
194.   195,   42    L    Ed.   426. 

38.  Law  of  Texas. — Airhart  v.  Massieu, 
98   U.   S.  491.  25   L.   Ed.  213. 

39.  Boundaries  —  Location.  —  United 
States  V.  Lawton,  5  How.  10,  28,  12  L.  Ed. 
27;    United    States   v.    Forbes,   15   Pet.   173, 
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gone  as  far  as  the  most  liberal  equity  can  go,  in  adopting  some  natural,  or  ar- 
tificial point,  in  the  description  of  the  grants,  however  subordinate  or  minor 
they  may  have  been,  to  give  locality  to  grants.^"  Still  the  courts  are  bound  to 
consider  that  grants  of  this  description,  as  of  all  others,  must  be  construed  fa- 
vorably to  the  government,  and  the  grantee  is  bound  to  show  not  only  the  grant 
itself  but  that  the  boundaries  were  fixed  with  reasonable  certainty.^ ^ 

The  common  usage  of  a  country  in  reference  to  its  measures  should  be 
followed   iij   estimating   them,   when   mentioned   in   grants   taking  effect   there.'*^ 

(b)  Certainty  and  Defiiiitencss  of  Description. — It  has  been  repeatedly  de- 
cided, even  in  cases  where  the  instrument  contained  clear  words  of  grant,  that 
if  the  description  was  vague  and  indefinite,  and  there  was  no  official  survey  to 
give  it  a  certain  location,  it  could  create  no  right  of  private  property  in  any  par- 
ticular parcel  of  land,  which  could  be  maintained  in  a  court  of  justice.^^     j^  or- 


184,  10  L.  Ed.  701;  Buyck  z-.  United  States, 
15  Pet.  215,  223,  10  L.  Ed.  715;  United 
States  V.  Delespine,  15  Pet.  319,  335,  10 
L.  Ed.  753;  United  States  v.  Miranda,  16 
Fct  153,  160,  10  L.  Ed.  920;  United  States 
v.  king,  3  How.  773,  11  L.  Ed.  824;  Villalo- 
bos  V.  United  States,  10  How.  541,  13  L. 
Ed.  531;  Arivaca  Land,  etc.,  Co.  t/.  United 
States,  184  U.  S.  649,  652,  46  L.  Ed.  731; 
Sena  v.  United  States,  189  U.  S.  233,  238, 
47  L.  Ed.  787;  Chaircs  v.  United  States,  3 
How.   fill,   619,   11    L.    Ed.  749. 

The  lands  should  be  separated  from  the 
mass  of  the  public  domain  by  actual  sur- 
vey, or  be  susceptible  of  such  separation 
by  a  description  which  will  enable  a  sur- 
veyor to  ascertain  and  identify  them  by 
the  boundaries  found  in  the  grant,  or  in 
an  order  of  survey  or  investiture  of  pos- 
session. Scull  V.  United  States,  98  U.  S. 
410,  25  L.  Ed.  164;  United  States  v.  Gla- 
morgan, 101  U.  S.  822,  25  L.  Ed.  836; 
United  States  v.  King,  3  How.  773,  786, 
11  L.  Ed.  824;  United  States  v.  Forbes, 
15  Pet.  173,  10  L.  Ed.  701;  SHdell  v.  Grand- 
jean,  111  U.  S.  412,  439.  28  L-  Ed.  321; 
Maguire  v.  Tyler,  8  Wall.  650,  660,  19  L. 
Ed.   320. 

40.  Adoption  of  natural  or  artificial 
points. — Such  was  the  fact  in  the  leading 
case  upon  Florida  grants.  United  States 
z:    Arredondo,    6    Pet.    691,    8    L.    Ed.    547. 

50,  in  United  States  v.  Percheman,  7  Pet. 

51,  91,  8  L.  Ed.  604.  Also,  in  the  cases  of 
I'nited  States  v.  Fleming,  8  Pet.  478,  8  L. 
Ed.  1016;  United  States  v.  Huertas,  8  Pet. 
4S8,  8  L.  Ed.  1019;  United  States  v.  Arre- 
dondo, 13  Pet.  133,  10  L.  Ed.  93;  Buyck 
V.  United  States,  15  Pet.  215,  223,  10  L. 
Ed.  715. 

41.  Construed  favorably  to  government. 
— Slidell  V.  Grandjean,  111  U.  S.  412,  437, 
28  L.  Ed.  321;  United  States  v.  Oregon, 
etc.,  R.  Co.,  164  U.  S.  526,  539,  41  L.  Ed. 
541;  Sena  v.  United  States,  189  U.  S.  233, 
239.  47  L.  Ed.  787. 

42.  Common  usage. — United  States  v. 
Perot,  08  U.  S.  428,  25  L.  Ed.  251. 

43.  Certainty  and  definiteness  of  de- 
scription.— Carondelet  v.  St.  Louis,  1  Black 
179,  1S9,  17  L.  Fd.  102;  Villalobos  V. 
United  States.  10  How.  541,  557.  13  L.  Ed. 
531;  United  States  v.  Delespine,  15  Pet. 
319,   333,   10   L.   Ed.   753;   United   States  v. 


Miranda,  16  Pet.  153,  156,  157,  10  L.  Ed. 
920;  DeVilemont  v.  United  States,  13 
How.  261,  14  L.  Ed.  138;  United  States  v. 
King,  3  How.  773,  11  L-  Ed.  824;  O'Hara 
V.  United  States,  15  Pet.  275,  283,  10  L. 
Ed.  737;  United  States  v.  Delespine,  15 
Pet.  319,  10  L.  Ed.  753;  Dauterive  v.  United 
States,  101  U.  S.  700,  707,  25  L.  Ed.  869; 
Sibbald  v.  United  States,  12  Pet.  488,  9  L. 
Ed.  1167;  United  States  v.  Arredondo,  6 
Pet.  691,  8  L.  Ed.  547;  United  States  v. 
Fleming,  8  Pet.  478,  8  L.  Ed.  1016;  United 
States  V.  Huertas,  8  Pet.  488,  8  L.  Ed.  1019; 
United  States  v.  Arredondo,  13  Pet.  133, 
10  L.  Ed.  93;  Buyck  v.  United  States,  15 
Pet.  215,  10  L.  Ed.  715;  Carpentier  v.  Mont- 
gomery, 13  Wall.  480,  20  L.  Ed.  698;  Scull 
V.  United  States,  98  U.  S.  410,  25  L.  Ed. 
164;  Pinkerton  v.  Ledoux,  129  U.  S.  346, 
354,  32  L.  Ed.  70G;  United  States  v.  Gla- 
morgan, 101  U.  S.  «22,  25  L.  Ed.  836; 
United  States  v.  Kingsley,  12  Pet.  476,  9 
L.  Ed.  1163;  United  States  v.  Forbes,  15 
Pet.  173,  182,  10  L.  Ed.  701;  United  States 
V.  Percheman,  7  Pet.  51,  8  L.  Ed.  604. 

It  is  not  a  good  objection  to  such  a  grant 
that  the  metes  and  bounds  were  not  set 
forth.  United  States  v.  Acosta,  1  How 
24,  11   L.   Ed.  33. 

A  Spanish  grant  of  land  in  Florida,  for 
six  miles  square,  "at  the  place  called 
Dunn's  lake,  upon  the  river  St.  John's,"  is 
too  vague  to  be  confirmed,  even  with  the 
additional  knowledge  that  the  object  of 
the  grantee  was  to  establish  machinery  to 
be  propelled  by  water  power.  United 
States  v.  Lawton,  5  How.  10,  12  L.  Ed.  27. 

Where  a  grant  issued  in  1722,  by  the 
French  authorities  of  Louisiana,  cannot  be 
located  by  metes  and  bounds,  it  cannot 
serve  as  a  title  in  an  action  of  ejectment; 
and  it  was  porper  for  the  circuit  court  to 
instruct  the  jury  to  this  efifect.  Denise  v. 
Ruggles,  16  How.  242,   14   L.   Ed.  922. 

A  grant  made  in  the  "district  of  Nas- 
sau," etc.,  is  an  indefinite  description  of 
the  land.  O'Hara  v.  United  States,  15 
Pet.  275,   10  L.   Ed.  737. 

A  grant  of  a  tract  of  land  known  by  a 
particular  name,  lying  near  a  certain  mis- 
sion, and  being  that  which  the  map  at- 
tached to  the  official  papers  expresses, 
which  map  is  of  such  a  character  that  a 
surveyor    could    lay    oflf   the    land,    is    not 
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der  to  locate  a  grant  of  land  upon  the  surface  of  the  earth,  there  must  be  evi- 
dence to  show  that  the  place  of  location  agrees  with  the  description  in  the  grant.*^ 

(c)  Grants  by  Quantity — Floating  Grants. — The  right  of  location,  possessed  by 
Mexican  grantees  when  a  specific  quantity  is  confirmed  lying  within  exterior 
boundaries  embracing  a  greater  quantity,  is,  in  many  cases,  controlled  by  their 
previous  residence,  or  by  sales  or  other  disposition  made  by  them  of  portions  of 
the  general  tract.  The  parcels  occupied  for  a  residence,  or  disposed  of,  are 
treated  as  selections  already  made,   from  which  the  parties  cannot  recede.^^ 

(d)  Words  of  Limitation,  Measurement  of  Area. — The  true  Mexican  vara 
is  slightly  less  than  2>Z  American  inches;  but  by  use  in  California  it  is  estimated 
at  ZZ  inches,  and  in  Texas  at  33 j/^  inches.*^ 

The  Mexican  league  applicable  to  grants  of  public  lands,  being  a  square  of 
500  varas  on  each  side,  has  always  been  estimated  at  4428.4  acres.'*'^ 

"More  or  Less." — In  common  law  conve)^ances,  the  words  "more  or  less," 
vi'hile  sometimes  having  practically  no  efifect,  are  frequently  added  to  prevent 
the  precise  quantity  named  from  being  conclusive  on  the  parties,  and  may  op- 
erate to  make  a  sale  of  land  one  in  gross  instead  of  by  the  acre,  but  the  bare 
fact  that  a  commissioner  estimated  a  portion  of  his  measurements  was  not 
equivalent  to  stamping  "more  or  less"  on  the  transaction  or  rendering  the  spe- 
cified   quantity    not    of    its    essence.*^^ 

The  term  equivalent,  in  a  grant  of  so  much  land  or  its  equivalent,  has  been 
held  to  refer  to  quantity  rather  than  to  the  form  of  the  survey.'* ^ 

A  pertenencia,  the  term  used  in  describing  mining  claims,  was  regarded  as 
a  solid  of  a  rectangular  base  two  hundred  varas  long,  of  the  width  established 
by  the  ordinance,  and  in  depth  extending  from  and,  including  the  surface,  to  the 
centre  of  the  earth.^° 

Grant  by  Metes  and  Bounds. — Boundaries  distinctly  marked  out  on  the 
map  and  a  note  made  upon  it,  stating  the  extent  in  the  different  directions,  al- 
though there  is  no  scale  on  the  map,  shows  very  clearly  that  it  is  a  grant  by 
metes  and  bounds.^ ^ 

(e)  Riparian  Grants — Back  Lands. — When  grants  fronting  on  the  river 
were  made  by  the  Spanish  government,  it  was  customary  to  reserve,  to  the 
depth  of  forty  additional  arpents,  the  land  immediately  in  the  rear,  to  be  used 

void  for  uncertainty  and  indefiniteness,  un-  for.     Buyck  v.  United  States,  15   Pet.  215, 

less  it  be  proved  either  that  there  are  two  10  L.  Ed.  715. 

estates  by  that  name,  near  the  mission  to  45,    Grants  by  quantity — Floating  grants. 

which  the  description  in  the  patent  would  — United   States   v.    Pacheco,   2   Wall.    587, 

equally  apply    (in    such   case   it   would   be  17  L.  Ed.  865. 

void  for  ambiguity),  or  that  there  is  no  es-  46.  Words  of  limitation,  measurement  or 

tate  or  property  known    by     that     name.  area. — United    States    t'     Perot,    98    U     S 

United  States  v.  Sutherland,  19  How.  363,  428,  25  L.   Ed.  251. 

15  L.   Ed.  666.  47.     Mexican    league. — United    States    v. 

Grant  founded  on  denunciation  of  title  Perot,  98  U.  S.  428,  2f.  L.  Ed.  251. 

to  tract  already  granted.— United  States  z^.  48-     "More    or    less."— Ainsa    v.    United 

Olvera,    154    U.    S.,    appx.,    538,    17    L.    Ed.  States,  161  U.  S.  208,  228,  40  L.   Ed.  673. 

637.  Where  there  is   no  natural   boundary  or 


Boundaries   of   two   sides    given — Omis- 


descriptive    call    for    the      termination      of 


sion   of   others   immaterial-United  States  '""^f  "^.f    "      ""■     /","'''  ""''^  the  quantity  of 

V.  Huertas,  8  Pet.  488,  490,  8  L.   Ed.  1019.  ^^"^,  *=^V''             •"  *   "^  ^'V'^  '^     °"^  ^^^■'^"* 

^^     ,,                      -.u  J         •   .L-       •             4.  "^f  the   larger   size,  a  little  more  oi^  less" 

^.   Must  agree  with  descnption  m  grant.  t^e    survey    must    only    include    a    leagu^. 

-Pinkerton  v.  Ledoux,  129  U.  S.  340,  3o3,  ^he  words  "a  little  more  or  less"  must  be 

32  L.  Ed.  706.  rejected.     United  States  v.  Fossat,  20  How. 

The  regulations  for  granting  lands  in  41.1,  15  U.  Fd.  944. 
Florida,  by  the  Spanish  authorities,  re-  49.  "Equivalent."— United  States  z;  Sib- 
quired  that  grants  should  be  made  in  a  bald,  ]0  Pet.  313.  9  L.  Ed.  437. 
certain  place;  there  were  no  floating  rights  50.  "Pertenencia." — United  States  v. 
of  surveys  out  of  the  place  designated  in  C:istillcro,  2  P.lack  17,  158.  17  L.  Ed.  360* 
the  grant,  unless  where  the  land  granted  51.  Grant  by  metes  and  bounds.— Gon- 
could  not  be  gotten  there  in  its  exact  zales  v.  United  States,  22  How.  161,  172 
quantity,  and  an  equivalent  was  provided  16  L.  Ed.  332.                                             '         * 
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by  the  front  proprietors   for  pasturage  or  to  obtain  timber  for   fences  or   for 
tuel.52 

(f)  Construction  of  Terms  Used  in  Petition. — For  a  construction  of  certain 
terms  used  in  petitions  for  grants  of  vacant  public  lands,  see  the  cases  below. ^^ 

(g)  Relative  Weight  of  Descriptive  Calls. — Monuments  control  courses  and 
distances,  and  courses  and  distances  control  quantity,  but  where  there  is  un- 
certainty in  specific  description,  the  quantity  named  may  be  of  decisive  weighty 
and  necessarily  so  if  the  intention  to  convey  only  so  much  and  no  more  is 
plain. ^■^  If  the  boundaries  were  defined  with  accuracy,  they  would  not  be  con- 
trolled by  the  vague  description  of  quantity. ^'' 

(5)  Effect  of  Recitals  in  Land  Grants. — Where  a  grant  issues  for  public 
land,  recitals  therein,  that  all  proper  investigation  had  been  made,  that  all  proper 
proceedings  had  been  complied  with  and  that  the  grantee  was  competent  to 
take,  under  the  law  as  it  existed,  are  conclusive,  precluding  all  other  inquiry. ^^ 

e.  Forfeiture  and  Loss  of  Claim — (1)  Failure  to  Perform  Conditions — (a) 
In  General. — See  ante,  "Effect  of  Noncompliance,"  III,  C,  2,  d,   (2),   (f). 

(b)  Excuse  for  Failure  to  Perform. — See  ante,  "Excuse  for  Nonperformance 
and  Release  of  Conditions,"  III,  C,  2,  d,  (2),  (d). 

(c)  What  Constitutes  Abandonment. — See  ante,  "Effect  of  Noncompliance," 
III,  C,  2,  d,  (2),  (f). 

(2)  Removal  of  Grantee. — The  removal  that  worked  a  forfeiture  under 
Mexican  colonization  laws,  and  divestiture  of  the  title  without  judicial  inquiry,. 
was  a  removal  out  of  the  Republic  of  Mexico,  and  settlement  in  a  foreign  coun- 
try." 

(3)  Acts  or  Omissions  Subsequent  to  Cession. — The  court  cannot  inquire 
into  any  acts  or  omissions  by  the  grantees  since  the  Mexican  authorities  were 
displaced.  It  is  not  authorized  to  pronounce  a  forfeiture  for  anything  done  or 
anything  omitted  by  them  since  that  period.^^ 


52.  Riparian  grants — Back  lands. — Sli- 
dell  z:  Grandjean,  111  U.  S.  412,  417,  28' 
L.  Ed.  321.  See  Surgett  v.  Lapice,  8 
How.    48.   66,   12   L.    Ed.   982. 

53.  Construction  of  terms  used  in  pe- 
tition.— The  original  petition  to  the  Span- 
ish governor  of  Louisiana,  upon  which 
the  concession  was  made,  stated  that  he 
"came  over  to  this  side  of  the  M.  R.  S. 
with  the  consent  of  your  predecessors." 
These  letters  stand  for  Majeste  Rive  Sud, 
and  refer  to  the  Mississippi  river.  Mills 
V.  Stoddard,  8  How.  345,  12  L.  Ed.  1107. 

Where  parcels  of  a  tract  of  land,  known 
by  a  particular  name,  had  been  granted, 
and  a  petition  for  a  grant  of  the  surplus 
was  made  describing  the  land  solicited  to 
which  these  words  were  added,  "the  ex- 
tent of  which  is  about  five  leagues  more 
or  less,"  it  was  held  that  these  words  were 
not  a  limitation  upon  the  quantity  so- 
licited, but  a  mere  conjectural  estimate  of 
the  extent  of  the  surplus.  United  States 
V.  p'Aguirre,  1  Wall.  311,  17  L.  Ed.  595, 
distinguishing  United  States  v.  Fossat,  20 
How.  413,  15  L.  Ed.  944;  Yontz  r.  United 
States,  23  How.  495,  49S,  16  L.   Ed.   472. 

54.  Relative  weight  of  descriptive  calls. 
— .\insa  V.  United  States,  161  U.  S.  208, 
229,  40  L.  Ed.  673;  Ely  v.  United  States, 
171  U.  S.  220,  234,  43  L.  Ed.  142,  followed 
in  United  States  v.  Maish,  171  U.  S.  242, 
43   L.   Ed.   150. 

55.  Sena  v.  United  States,  J 89  U.  S.  23.T. 


236,  47  E.  Ed.  787.     See  the  title  BOUND- 
ARIES,   vol.    3,    p.    461. 

56.  Recitals  in  grants. — United  States  v. 
Reading,   18   How.  1,  9,  15   L.  Ed.  291. 

57.  Removal  of  grantee. — Jones  v.  Mc- 
Masters,  20  How.  8,  21,  15  L.  Ed.  805; 
McKinney  v.  Saviego,  18  How.  235,  15 
L.    Ed.    365. 

58.  Acts  or  omissions  subsequent  to 
cession. — -  Hornsby  v.  United  States,  10 
Wall.  224,  239,  19  L.  Ed.  900;  McMicken 
r.  United  States,  97  U.  S.  204,  216,  24  L. 
Ed.  947;  United  States  v.  Sutter,  21  How. 
170,  178,  16  L.   Ed.   119. 

It  is  true  that  evidence  of  possession 
since  the  date  of  the  treaty  cannot  be  re- 
garded as  an  element  going  to  make  up  a 
title.  Sena  v.  United  States,  189  U.  S. 
233.  240,  47  L.  Ed.  787;  Crespin  v.  United 
States,  168  U.  S.  208,  42  L.  Ed.  438;  Hayes 
V.  United  States.  170  U.  S.  637,  653,  42  L. 
Ed.  1174;  Hays  i:  United  States,  175  U. 
S.  248,  259,  44  L.  Ed.  150.  See  post,  "Pre- 
sumption of  Recordation  of  Grant,"  III, 
C,    3,    d,    (2),    (c). 

But  it  does  not  follow  that  abandonment 
of  the  land  and  failure  to  assert  a  title 
since  the  treaty  may  not  operate  as  a  bar. 
It  is  clear  that,  in  the  establishment  of  a 
title  as  of  a  certain  date,  possession  sub- 
sequent to  that  date  is  of  no  value;  but 
considering  the  title  to  have  been  suffi- 
cient as  of  that  date,  failure  to  assert  such 
title    within    a    reasonable   time   thereafter 
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(4)  Default  or  Neglect  of  Official.— See  ante,  "Necessity  for  Approval  of 
Governor's  Grant,"  III,  C,  2,  c,   (9),   (b),  gg. 

(5)  Revocation  and  Cancellation. — The  decree  of  Santa  Anna,  the  tempo- 
rary dictator  of  Mexico,  that  ahenations  of  pubUc  lands,  by  virtue  of  decrees,, 
orders  and  enactments  of  the  legislatures,  governments  or  local  authorities  of 
the  states  and  territories  of  the  republic,  without  the  approval  of  the  general 
government,  are  void,  will  not  disturb  a  claim  that  was  vested  before  the  de- 
crees, where  the  grantee  has  not  been  disturbed  in  his  possession  and  his  ^rant 
has  not  been  adjudicated  as  invalid  because  of  the  decree.^'^  Where  the  Mex- 
ican government  has  disavowed  and  repudiated  the  grant  made  to  a  person, 
and  expelled  him  from  the  country,  his  claim  to  the  grant  cannot  be  maintained 
against  the  United  States  after  the  territory  has  been  ceded  to  it.*'*^  The  Mex- 
ican government  did  not  recognize  the  rights  of  the  Mission  Indians  at  the  time 
of  the  cession  of  California  to  the  United  States  by  the  treaty  of  Guadaloupe 
Hidalgo.^  ^ 

(6)  Ascertainment  and  Enforcement  of  Forfeiture. — An  actual  entry  or  of- 
fice found  is  not  necessary  to  enable  the  government  to  take  advantage  of  a  con- 
dition broken,  and  to  resume  the  possession  of  lands  which  have  become  for- 
feited. The  mode  of  asserting  or  assuming  the  forfeited  grant  is  subject  to  the 
legislative  authority  of  the  government.  It  may  be  after  judicial  investigation,. 
or  by  taking  possession  directly,  under  the  authority  of  the  government,  without 
these  preliminary  proceedings.'^^ 

f.  Effect  of  Fraud,  Alterations,  etc. — Where  a  grant  of  land  in  California 
was  genuine,  and  issued  by  the  proper  authority,  a  fraudulent  attempt  to  alter 
it  by  erasures  and  interlineations  for  the  purpose  of  enlarging  the  quantity, 
made  after  California  had  been  ceded  to  the  United  States,  will  not  vitiate  the 
original  grant.^^ 


opens  the  case  to  the  defense  of  laches. 
Sena  v.  United  States,  189  U.  S.  233,  240, 
47  L.  Ed.  787.  See  the  title  LACHES, 
vol.   7,  p.   790. 

59.  Revocation  and  cancellation. — Camou 
V.  United  States,  171  U.  S.  277,  291,  43 
L.   Ed.   163. 

The  mere  declaration  of  a  rule  of  law- 
made  by  a  temporary  dictator,  never  en- 
forced as  against  an  individual  grantee  in 
possession  of  lands,  is  not  to  be  regarded 
as  operative  and  determinative  of  the  lat- 
ter's  rights.  Camou  v.  United  States,  171 
U.  S.  277,  291,  43  L.  Ed.  163,  citing  Perrifi 
V.  United  States,  171  U.  S.  292,  43  L.  Ed. 
169. 

60.  Disavowal  of  claim  and  expulsion 
from  country. — Cessna  v.  United  States, 
169    U.    S.    165,    184,    187,    42    L.    Ed.    702. 

61.  Rights  of  Indians  at  time  of  cession 
of  California  to  United  States. —  Barker  v. 
Harvey,  181  U.  S.  481,  498,  499,  45  L. 
Ed.   963. 

62.  Ascertainment  and  enforcement  of 
forfeiture. — McMicken  v.  United  States,  97 
U.  S.  204,  217,  24  L.  Ed.  947;  United  States 
V.  Repentigny,  5  Wall.  211,  18  L.  Ed.  627. 
See  Fairfax  v.  Hunter,  7  Cranch  603,  622, 
3  L.  Ed.  453;  Smith  v.  Maryland,  6  Cranch 
286.  3  L.  Ed.  225.  * 

Under  our  system,  a  legislative  act — 
after  forfeiture  from  nonfulfillment  of  the 
seigniorial  conditions — directing  the  ap- 
propriation and  possession  of  the  land — 
which  is  equivalent  to  the  "office  found" 
of  the  common  law — is  sufficient  to  com- 


plete Its  reunion  with  the  public  domain." 
United  States  z>.  Repentigny,  5  Wall.  211, 
18    L.    Ed.    627. 

Mexican  law.— The  interest  of  a  grantee 
could  not  be  divested  under  the  Mexican 
law  any  more  than  at  the  common  law, 
upon  mere  allegations  or  surmises.  Some 
formal  and  regular  proceedings  were  re- 
quired to  effect  such  divestiture,  and  under 
the  Mexican  law  these  had  their  inception 
in  what  is  termed  a  denouncement  by  a 
party  desirous  of  obtaining  the  land.  An 
investigation  then  followed  whether  or 
not  the  condition  had  been  complied  with 
or  so  disregarded  as  to  justify  a  decree  of 
forfeiture.  Without  such  inquisition  and 
decree  the  title  did  not  revert  to  the  gov- 
ernment, nor  was  the  land  subject  to  be 
regranted.  Hornsby  v.  United  States,  10- 
Wall.  224,  240,  19  L.  Ed.  900;  McMicken 
V.  United  States,  97  U.  S.  204,  216,  24  L 
Ed.    947. 

63.  Eflfect  of  fraud — Alterations,  etc. — 
United  States  v.  West,  22  I  low.  315.  la' 
L.  Ed.  317.  See,  also,  United  States  7\ 
King,  3  How^  773.  11  L.  Ed.  824.  See 
United  States  v.  Galbraith,  2  Black  394, 
406.  17  L.  Ed.  449,  where  comment  is 
made  on  the  preceding  case. 

Where  it  appears  that  the  grant  was 
originally  made  and  dated  by  the  gov- 
ernor durinu:  his  term  of  office,  and  that 
the  date  whicli  it  now  bears  is  an  evident 
alteration  against  the  interests  of  the 
claimants,  it  will  not  he  imputed  to  them. 
United  States  v.  De  Haro,  22  How.  293, 
297,    16    L.    Ed.    343. 


298 


PUBLIC  LANDS. 


g.  Bvidencc  of  Title. — See  post,  "Evidence  of  Grant  from  Former  Sov- 
ereign," III,  C,  3,  d. 

h.  Transfer  of  Claim. — An  imperfect  Spanish  title  claimed  by  virtue  of  a 
concession  was,  by  the  laws  of  Missouri,  subject  to  sale  and  assignment,  and  of 
course  subject  to  be  mortgaged   for  a  debt.^'^ 

Under  Mexican  Law  of  1825, — Purchasers  under  the  twenty-fourth  ar- 
ticle of  Mexican  Laws  of  1825  could  alienate  their  grants  as  soon  as  the  con- 
cession had  been  made  to  them,  before  the  land  was  selected  or  the  title  of  pos- 
session was  issued ;  and  a  formal  sale  by  the  original  grantee,  with  power  to 
obtain  title  of  possession,  must  be  held  to  constitute  the  purchaser  the  absolute 
owner  of  the  property  when  he  is  put  into  possession  of  the  land,  and  the  evi- 
dence of  title  by  the  proper  officer  of  the  government. '^^ 

Proof  of  Power  of  Grantor  to  Convey. — A  clairfiant  of  a  share  of  the 
grants  of  land  between  the  Arroyo  Hondo  and  the  Sabine  river,  known  as  the 
neutral  territory,  having  failed  to  produce  evidence  of  the  right  of  his  grantor 
to  convey  to  him,  cannot  have  a  decree  in  his  favor.®^ 

i.  Anmdment  of  Claims  by  Treaty  of  Cession. — In  the  ratification,  by  the 
King  of  Spain,  of  the  treaty  by  which  Florida  was  ceded  to  the  United  States, 
it  was  admitted  that  certain  grants  of  land  in  Florida,  amongst  which  was  one 
to  the  Duke  of  Alagon,  were  annulled  and  declared  void.  The  declaration, 
annexed  to  the  treaty  at  the  time  of  its  ratification,  is  as  obligatory  as  if  in- 
serted in  the  body  of  the  treaty,  and  whether  or  not  the  king  had  power,  ac- 
cording to  the  constitution  of  Spain,  to  annul  the  grants,  is  a  political  question 
decided  when  the  treaty  was  made  and  ratified.^" 

3.  Recognition,  Validation  and  Confirmation — a.  In  General. — In  most 
if  not  all  cases  of  cession  to  the  United  States  the  property  rights  of  the  people 
were  protected  by  stipulations  in  the  treaties  of  cession,  as  is  usual  in  such  trea- 
tieSj^s  but  as  a  general  rule  of  international  law  a  mere  cession  of  territory  only 


64.  Transfer  of  claim — Missouri. — Mas- 
sey  V.   Papin,  24   How.   363,   16  L.   Ed.  734. 

The  incomplete  title  acquired  from  the 
Spanish  government,  prior  to  the  treaty 
of  St.  Ildefonso  between  Spain  and 
France,  to  lands  in  the  territory  now  em- 
braced within  the  state  of  Missouri,  was 
such  a  property  interest  as  could  be  trans- 
ferred by  mortgage  or  reached  by  judicial 
process.  Bryan  v.  Kennett,  113  tj.  S.  179, 
28   L.   Ed.   908. 

In  Landes  v.  Brant,  10  How.  348,  370 
371,  13  L.  Ed.  449,  where,  among  other 
things,  referring  to  a  title  derived  from 
the  Spanish  government,  '  and  confirma- 
tion of  which  was  obtained  from  a  board 
of  commissioners,  acting  under  the  author- 
ity of  the  United  States,  it  was  said:  "The 
imperfect  title  as  then  61ed  was  subject 
to  seizure  and  sale  by  execution;  the  ulti- 
mate perfect  title  demanded  and  granted 
was  a  confirmation  and  sanction  by  the 
political  power  of  the  imperfect  title,  and 
gave  it  complete  legal  validity."  Bryan  v. 
Kennett,  113  U.  S.  179,  193,  28  L.   Ed.  908. 

65.  Under  Mexican  law  of  1825. — Hun- 
•nicutt  z'.  Peyton,  102  U.  S.  333,  361,  26  L. 
Ed.   113. 

Though  the  original  grant  did  not  locate 
the  subject  of  the  grant,  but  contemplated 
a  selection  and  location  thereafter,  when 
these  were  made  and  the  title  of  exten- 
sion was  given,  the  title  was  complete. 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  361, 
■26  h.  Ed.   113. 


66.  Proof  of  power  of  grantor  to  convey. 

— United  States  v.  Patterson,  15  How.   10, 
14   L.    Ed.    578. 

67.  Annulment  of  claims  by  treaty  of 
cession. — Doe  v.  Braden,  16  How.  635,  14 
L.   Ed.   1090. 

A  deed  made  by  the  duke  to  a  citizen  of 
the  United  States,  during  the  interval  be- 
tween the  signature  and  ratification  of  the 
treaty,  cannot  be  recognized  as  conveying 
any  title  whatever.  The  land  remained 
under  the  jurisdiction  of  Spain  until  the 
annulment  of  the  grant.  Doe  v.  Braden, 
16    How.    635,    14    L.    Ed.    1090. 

63.  Recognition,  validation  and  confir- 
mation— By  treaty. — Coffee  z'.  Groover,  123 
U.  S.  1,  9,  31  L.  Ed.  51;  Botiller  v.  Domin- 
guez,  130  U.  S.  238,  32  L.  Ed.  926;  More 
V.  Steinbach,  127  U.  S.  70,  78,  32  L.  Ed. 
51;  United  States  V.  Wiggins,  14  Pet.  334, 
349,  10  L.  Ed.  481;  United  States  v.  Arre- 
dondo,  6  Pet.  691,  8  L.  Ed.  547;  Ainsa  v. 
Ne\y  Mexico,  etc.,  R.  Co.,  175  U.  S.  76,  82, 
44  L.  Ed.  78;  United  States  v.  Perche- 
man,  7  Pet.  51,  8  L.  Ed.  604;  Townsend  v. 
Greeley,  5  Wall.  326,  18  L.  Ed.  547;  Hen- 
derson V.  Poindexter,  12  Wheat.  530,  535, 
6  L.  Ed.  718;  United  States  v.  Ritchie,  17 
How.  525,  15  J^.  Ed.  236;  United  States 
7'.  Chaves,  159  U.  S.  452,  457,  40  L.  Ed. 
215;  Peralta  v.  United  States,  3  Wall.  434, 
18  L.  Ed.  221;  United  States  v.  Moreno,  1 
Wall.  400,  17  L.  Ed.  633;  Mitchel  v.  United 
States,  9  Pet.  711,  734,  9  L.  Ed.  283; 
Knight  V.  United   States   Land  Ass'n,  142 
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operates  upon  the  sovereignty  and  jurisdiction,  including  the  right  to  the  pubHc 
domain,  and  not  upon  the  private  property  of  individuals  which  had  been 
segregated   from  the  public  domain  before  the  cession."'' 

b.  Recognition  and  Confirmation  by  Treaty — (1)  In  General. — The  utmost 
that  the  treaty  stipulations  ever  required  was,  that  the  United  States  should 
sustain  titles  which  would  have  been  sustained  by  the  government  from  which 
title  to  the  territory  was  derived."*^  It  has  been  uniformly  held,  that  the  term 
"grant,"  in  a  treaty,  comprehends  not  only  those  which  are  made  in  form,  but 
also  any  concession,  warrant,  order  or  permission  to  survey,  possess  or  settle, 
whether  evidenced  by  writing  or  parol,  or  presumed  from  possession  J  ^  The 
rights  of  property  were  entitled  to  protection,  whether  the  party  had  the  full 
and  absolute  ownership  of  the  land,  or  merely  an  equitable  interest  therein, 
which  required  some  further  act  of  government  to  vest  in  him  a  perfect  titled ^ 


U.   S.   161,   186,   35   L.   Ed.   974;    Soulard  v. 
United  States,  4  Pet.  511,  7  L.  Ed.  938. 

69.  International  law. — This  principle 
is  asserted  in  the  cases  of  United  States 
V.  Arredondo,  6  Pet.  691,  8  L.  Ed.  547; 
United  States  v.  Percheman,  7  Pet.  51,  86, 
89,  8  L,.  Ed.  604;  Delassus  v.  United  States, 
9  Pet.  117,  9  L.  Ed.  il;  Strother  v.  Lucas, 
12  Pet.  410,  428,  9  L-  Ed.  1137;  Doe  v. 
Eslava,  9  How.  421,  13  L.  Ed.  200;  Jones 
V.  McMasters,  20  How.  8,  17,  15  L.  Ed. 
805;  Leitensdorfer  v.  Webb,  20  How.  176, 
15  L.  Ed.  891;  Coffee  v.  Groover,  123  U. 
S.  1,  9,  31  L.  Ed.  51;  Shively  v.  Bowlby, 
152  U.  S.  1,  30,  38  L.  Ed.  331;  Tameling 
T.  United  States  Freehold,  etc.,  Co.,  93  U. 
S.  644,  661,  23  L.  Ed.  998;  California 
Powder  Works  v.  Davis,  151  U.  S.  389, 
394,  38  L.  Ed.  206;  United  States  v.  Chaves, 
159  U.  S.  452,  464,  40  L.  Ed.  215;  Peralta 
V.  United  States,  3  Wall.  434,  18  L.  Ed. 
221;  United  States  v.  Fernandez,  10  Pet. 
303,  9  L.  Ed.  434;  Soulard  v.  United  States, 
4  Pet.  511,  7  L.  Ed.  938;  United  States  v. 
Repentigny,  5  Wall.  211,  260,  18  L.  Ed. 
627;  Knight  v.  United  States  Land  Ass'n, 
142  U.  S.  161,  184,  35  L.  Ed.  974;  Dent 
7'.  Emmeger,  14  Wall.  308,  312,  20  L.  Ed. 
S38;  Maish  v.  Arizona,  164  U.  S.  599,  608, 
41  L.  Ed.  567;  Bryan  v.  Kennett,  113  U. 
S.  179,  192,  28  L.  Ed.  908;  Fremont  v. 
United  States,  17  How.  542,  563,  15  L.  Ed. 
241;  Slidell  v.  Grandjean,  111  U.  S.  412, 
423,  28  L.  Ed.  321;  Botiller  v.  Dominguez, 
130  U.  S.  238,  243,  32  L.  Ed.  926;  More 
r.  Steinbach,  127  U.  S.  70,  78,  32  L.  Ed.  51; 
Astiazaran  v.  Santa  Rita,  etc.,  Min.  Co., 
148  U.  S.  80,  82,  37  L.  Ed.  376;  Stoneroad 
V.  Stoneroad,  158  U.  S.  240,  448,  39  L.  Ed. 
P66;  Rio  Arriba  Land,  etc.,  Co.  v.  United 
States,  167  U.  S.  298,  307,  42  L.  Ed.  175; 
.\insa  V.  New  Mexico,  etc.,  R.  Co.,  175  U. 
S.  76,  79,  44  L.  Ed.  78;  Beard  v.  Federy,  3 
Wall.  478,  491,  18  L.  Ed.  88;  Landes  v. 
Brant,  10  How.  348,  373,  13  L.  Ed.  449; 
Dominguez  De  Guyer  v.  Banning,  167  U. 
S.  723,  740,  42  L-  Ed.  340;  Barker  v. 
Harvey,  181  U.  S.  481,  486,  45  L.  Ed.  963; 
Airhart  v.  Massieu,  98  U.  S.  401,  25  L. 
Ed.  213;  United  States  v.  Moreno,  1  Wall. 
400,    17    L.    Ed.    633. 

It  is  the  duty  of  a  nation  receiving  a 
cession  of  territory  to  respect  all  richts  of 
property  as   those   rights   were   recognized 


by  the  nation  making  the  cession,  but  it  is 
no  part  of  its  duty  to  right  the  wrongs 
which  the  grantor  nation  may  have  there- 
tofore committed  upon  every  individual. 
There  may  be  an  exception  when  the  dis- 
possession and  wrong  of  the  grantor  na- 
tion were  so  recently  before  the  cession 
that  the  individual  may  not  have  had  time 
to  appeal  to  the  courts  or  authorities  of 
that  nation  for  redress.  Cessna  v.  United 
States,  169  U.  S.  165,  186,  42  L.  Ed.  702. 

70.  Recognition  and  confirmation  by 
treaty. — McMicken  v.  United  States,  97 
U.  S.  204,  209,  24  L.  Ed.  947.  See  post, 
"Claims  Recognized  under  Particular 
Treaties,"    IH,    C,    3,    b,    (2). 

If  Spain  and  Mexico  never  granted  land, 
or  contracted  to  grant  it,  or  were  under 
no  obligations  to  grant  it,  the  claim  has 
surely  no  validity  as  against  the  United 
States.  Serrano  v.  United  States,  5  Wall. 
451,    461,    18    L.    Ed.    494. 

Private  land  claims  are  those  which 
arise  by  virtue  of  a  right  or  title  derived 
from  the  former  government.  Higueras  v. 
United  States,  5  Wall.  827,  832,  18  L.  Ed. 
469. 

A  permissive  possession  may  be  con- 
sistent with  the  proprietary  interests  of 
the  government,  and  the  fact  that  the 
former  governments  did  not  terminate  a 
possession,  which  was  a  mere  tenancy  at 
will,  will  not  create  an  equity  entitled  to 
confirmation.  Serrano  held  under  a  li- 
cense to  occupy,  and  that  license  could  be 
revoked  at  any  time.  Peabody  v.  United 
States,  175  U.  S.  546,  551,  44  L.  Ed.  267; 
Serrano  v.  United  States,  5  Wall.  451,  18 
L.  Ed.  494. 

A  possession  under  a  simple  permission 
to  occupy  could  not  raise  even  an  equity 
against  the  government.  United  States  v. 
Peralta,  19  How.  343,  15  L.  Ed.  678; 
United  States  v.  Clarke,  8  Pet.  436,  8  L. 
Ed.  1001;  Serrano  v.  United  States,  5  Wall. 
451,  461.  18  L.  Ed.  494. 

71.  Term  "grant."— Brvan  v.  Kennett, 
113  U.  S.  179.  192,  28  L.  Ed.  908;  Strother 
7'.  Lucas,  12  Pet.  410.  9  L.  Ed.  1137;  Smith 
V.  Ignited  States,  10  Pet.  326,  9  L.  Ed.  442. 

72.  Interests  protected.— De  la  Croix  v. 
Chamberlain,  12  Wheat.  599,  601,  602,  6 
L.  Ed.  741;  Chouteau  v.  Eckhart,  2  How. 
344,    11    L    Ed.    293;    Tameling   v.    United 
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By  the  term  "property,"  as  applied  to  lands,  all  titles  are  embraced,  legal  or 
equitable,  perfect  or  imperfectJ^  There  can  be  no  private  rights  of  property,, 
no  vested  interest,  until  the  conditions  of  the  contract  have  been  complied  with.'''* 

The  term  "laws,"  when  used  in  a  treaty,  include  customs  and  usages,  whea 
once  settled,  though  they  may  be  comparatively  of  recent  date.'^ 

(2)  Claims  Recognized  under  Particular  Treaties — (a)  Louisiana  Cession 
by  France. — The  United  States  by  the  treaty  of  1803,  by  which  it  acquired 
Louisiana,  put  itself  in  place  of  the  former  sovereigns  and  became  invested 
with  all  their  rights,  subject  to  their  concomitant  obligations  to  the  inhab- 
itants.'^ The  United  States  succeeded  to  all  powers  of  the  granting  officers 
and  could  give  or  withhold  the  completion  of  imperfect  titles.''^  Property  is 
any  right  legal  or  equitable  inception  inchoate  or  perfect,  which  before  the 
treaty  had  so  attached  to  any  piece  or  tract  of  land,  great  or  small,  as  to  affect 
the  conscience  of  the  former  sovereign  "with  a  trust,"  and  make  him  a  trustee 
for  an  individual,  according  to  the  law  of  nations,  of  the  sovereign  himself,  the 
local  usage  or  custom  of  the  colony  or  districtJ^  gy  t^g  ^cts  of  1804,  1805,  1807, 
and  1816,  the  United  States  recognized  the  laws,  usages,  and  customs  of  Spain  to 
be  lecfitimate  sources  of  titles;  and  by  the  act  of  1812,  confirmed  to  the  inhab- 
itants*'of  St.  Louis,  and  other  villages,  according  to  their  several  right  or  rights 
of  common   thereto,  the  rights,   titles   and  claims  to  town  or   village  lots,   etc., 


States  Freehold  Co.,  93  U.  S.  644,  661,  23 
L.  Ed.  998;  Botiller  v.  Dominguez,  130 
U  S.  238,  32  L.  Ed.  926;  Astiazaran  v. 
Santa  Rita,  etc.,  Min.  Co.,  148  U.  S.  80, 
81,  37  L.  Ed.  376;  Ainsa  v.  United  States, 
161  U.  S.  208,  220,  40  L.  Ed.  673;  Strother 
V  Lucas,  12  Pet.  410,  9  L.  Ed.  1137;  Stone- 
road  V.  Stoneroad,  158  U.  S.  240,  248,  39 
L.  Ed.  966;  Barker  v.  Harvey,  181  U.  S. 
481,  487,  45  L-  Ed.  963;  Hornsby  v.  United 
States,  10  Wall.  224,  19  L  Ed.  900. 

73.  Term  "property." — Hornsby  v. 
United  States,  10  Wail.  224,  19  L  Ed.  900. 

74.  Performance  of  conditions. — Inter- 
state Land  Co.  v.  ]Max\vell  Land  Grant 
Co.,    139    U.    S.    569,    588,   35    L.    Ed.   278. 

75.  Term  laws.— Strother  v.  Lucas,  12 
Pet.   411,   9   L.    Ed.   1137. 

76.  Louisiana  cession  by  France. — Bryan 
V.  Kennett.  113  U.  S.  1T9,  192,  2S  L  Ed. 
908;  Strother  v.  Lucas,  12  Pet.  410,  434,  9 
L  Ed.  1137;  Foster  v.  Neilson,  2  Pet. 
253,  254,  301,  7  L.  Ed.  415;  United  States 
V.  King,  7  How.  833,  12  L  Ed.  934; 
Dauterive  v.  United  States,  101  U.  S.  700, 
705,  25  L  Ed.  869;  Slidell  v.  Grandjean, 
111  U.  S.  412,  423,  28  L.  Ed.  321;  Chouteau 
V.  Eckhart,  2  How.  344,  11  L.  Ed.  293; 
Soulard  V.  United  States,  4  Pet.  511,  7 
L.  Ed.  938;  Les  Bois  v.  Bramell,  4  How. 
449,  11  L.  Ed.  1051;  Delassus  v.  United 
States,  9  Pet.  117,  9  L  Ed.  71;  Marsh  v. 
Brooks,  14  How.  513,  14  L.   Ed.  522. 

77.  Menard  v.  Massey,  8  How.  293,  12 
L.    Ed.    1085. 

78.  Property  rights  protected. — Bryan 
V.  Kennett,  113  U.  S.  179,  192,  28  L.  Ed. 
908;  Strother  v.  Lucas,  12  Pet.  410,  9  L. 
Ed.  1137;  Smith  v.  United  States,  10  Pet. 
326,  9  L-  Ed.  442;  Soulard  -'.  United  States, 
4  Pet.  511.  512,  7  L.  Ed.  938;  Hornsby 
V.  United  States,  10  Wall.  224,  19  L-  Ed. 
900;  Slidell  v.  Grandjean,  111  U.  S.  412, 
423,  28  L.  Ed.  321;  Les  Bois  v.  Bramell, 
4    How.    449,    464,    11    L.    Ed.    1051.      See, 


also,  Carpenter  v.  Rannels,  19  Wall.  138, 
141,  22  L.  Ed.  77;  INIorton  v.  Nebraska,  21 
Wall.   660,  22   L  Ed.  639. 

The  right  of  property  is  protected  and 
secured  by  the  treaty,  and  no  principle  is 
better  settled  in  this  country,  than  that 
an  inchoate  title  to  lands  is  property. 
This  right  would  have  been  sacred,  inde- 
pendent of  the  treaty;  the  sovereign  who 
acquires  an  inhabited  country,  acquires 
full  dominion  over  it;  but  this  dominion  is 
never  supposed  to  divest  the  vested  rights 
of  individuals  to  property.  The  language 
of  the  treaty  ceding  Louisiana  excludes 
any  idea  of  interfering  with  private  prop- 
erty. Delassus  v.  United  States,  9  Pet. 
117,   9   L.    Ed.   71. 

Title  protected — Power  of  officer  to 
grant. — Chouteau  v.  United  States,  9  Pet. 
137,   9   L   Ed.   78. 

A  concession,  having  no  defined  bounda- 
ries, made  by  the  lieutenant  governor  of 
Upper  Louisiana  in  1799,  but  not  sur- 
veyed, cannot  be  considered  as  "property," 
and,  as  such,  protected  by  the  courts  of 
justice,  without  a  sanction  by  the  political 
power,  under  the  third  article  of  the 
treaty  with  France  made  in  1803.  Menard 
V.  Massey,  8  How.  293,  12  L  Ed.  1085; 
Carondelet  v.  St.  Louis,  1  Black  179,  188,. 
17    L.     Ed.    102. 

A  grant  by  the  Spanish  governor,  is- 
sued on  the  2(1  of  January,  1804,  for  lands 
included  within  the  limits  of  Louisiana, 
was  not  protected  by  the  treaty,  the  term 
property,  in  any  correct  acceptation,  being 
applicable  only  to  possessions  or  rights 
founded  in  justice  and  good  faith,  and 
based  upon  authority  competent  to  their 
creation.  United  States  v.  Reynes.  9  How. 
127,  13  L.  Ed.  74;  Wherry  v.  United  States,. 
10    Pet.    338,    9    L.    Ed.    446. 

Claim  rejected. — Smith  v.  United  States,. 
10  Pet.  326,  9  L.  Ed.  442;  Chouteau  v. 
Molony,  16  How.  203,  14  L.  Ed.  905. 
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which  titles  depended  on  parol  grants  and  local  customs/''  The  same  recogni- 
tion extended  to  grants  to  actual  settlers,  pursuant  to  such  laws,  usages  and 
■customs ;  to  acts  done  by  such  settlers  to  obtain  a  grant  of  lands  actually  set- 
tled, or  persons  claiming  title  thereto,  if  the  settlement  was  made  before  De- 
cember 20th,  1803.^*^  It  is  incumbent,  therefore,  upon  the  claimants  to  show 
that  the  land  in  question  has  been  so  granted  by  the  antecedent  authorities,  else 
the  United  States  are  entitled  to  recover  it.^^ 

(b)  Florida  Cession  by  Spain. — Under  the  8th  section  of  the  Florida  treaty, 
grants  of  land  made  before  the  24th  of  January,  1818,  by  his  Catholic  Majesty, 
or  by  his  lawful  authorities,  stand  ratified  and  confirmed,  to  the  same  extent 
that  the  same  grants  would  be  valid,  if  Florida  had  remained  under  the  domin- 
ion of  Spain. ^-  But  all  grants  made  since  the  24th  of  January,  1818,  when  the 
first  proposal  by  his  majesty  was  made  for  the  cession  of  the  country,  were 
declared  and  agreed  by  the  treaty  to  be  null  and  void.^^  This  article  must  be 
intended  to  stipulate  expressly  for  the  security  of  private  property,  and  no 
construction  which  would  impair  that  security,  further  than  its  positive  words 
require,  would  seem  to  be  admissible. -^^  The  meaning  of  the  words,  "lawful  au- 
thorities," used  in  the  eighth  article,  or  "competent  authorities,"  in  the  ratifica- 
tion, must  be  taken  to  be  "by  those  persons  who  exercised  the  granting  power, 
by  the  authority  of  the  crown."^^  f\^Q  words  "in  possession  of  them,"  have 
been  determined  not  to  imply  occupation  or  residence  only,  but  a  legal  seisin 
and   possession   which   follows   the   title  and   is  coextensive   with   the   right  and 


79.  Confirmatory  acts. — Strother  v.  Lu- 
cas, 12  Pet.  410,  9  h.  Ed.  1137.  See  United 
States  V.  Clarke,  8  Pet.  436,  437,  463,  8  L. 
Ed.     1001. 

The  act  of  1805  (2  Stat,  at  L.,  324)  re- 
quired three  things  in  order  to  effect  a 
■confirmation:  First,  that  the  parties  should 
be  residents;  second,  that  the  Indian  title 
should  have  been  extinguished;  third,  that 
the  land  should  have  been  actually  in- 
habited and  cultivated  by  the  grantees,  or 
for  their  use.  United  States  v.  D'Auterive, 
10  How.  609,  13  L.   Ed.  560. 

The  government  of  the  United  States 
has  always  regarded  the  condition  of  in- 
habitancy and  cultivation,  annexed  to  im- 
perfect titles  'derived  from  the  Spanish 
government  in  the  Louisiana  territory,  as 
material  and  essential,  and  as  having  this 
character  by  the  laws  and  usages  of  that 
government.  McMicken  v.  United  States, 
■97  U.  S.  204,  214,  24  L.  Ed.  947;  United 
States  V.  Reynes,  9  How.  127,  13  L.  Ed. 
74;  United  States  v.  D'Auterive,  10  How. 
609,  13  L.  Ed.  560;  United  States  v.  Cast- 
ant,    12   How.   437,    13    L.    Ed.    1056. 

80.  Strother  v.  Lucas,  12  Pet.  410,  411, 
9  L.  Ed.  1137. 

81.  Time  of  attachment  of  right. — 
Dauterive  v.  United  States,  101  U.  S. 
700,  705,  25  L.  Ed.  869;  United  States  v. 
King,  7  How.  833,  12  L.   Ed.  934. 

82.  Florida  cession  by  Spain. — United 
States  V.  Brcward.  16  Pet.  143,  146,  10 
L.  Ed.  916;  United  States  v.  Arrcdondo, 
6  Pet.  691,  743,  8  L.  Ed.  547;  United  States 
V.  Percheman,  7  Pet.  51,  8  L-  Ed.  604; 
United  States  v.  Wiggins,  14  Pet.  334,  10 
L.  Ed.  481;  Buyck  v.  United  States,  15 
Pet.  215,  10  L.  Ed.  715;  Mitchel  v.  United 
States,  9  Pet.  711,  734,  9  L.  Ed.  283; 
United   States  v.   Kingsley,  12  Pet.   476,  9 


L.  Ed.  1163;  United  States  v.  Sibbald, 
10  Pet.  313,  321,  9  L.  Ed.  437;  United 
States  V.  Clarke,  16  Pet.  228,  10  L.  Ed. 
946;  United  States  v.  Miranda,  16  Pet. 
153,    158,    10    L.    Ed.    920. 

The  effect  of  the  clauses  or  the  confir- 
mation of  grants  made  was  that  they  con- 
firmed them  presently,  on  the  ratification 
of  the  treaty,  to  those  in  possession  of  the 
lands.  Mitchel  v.  United  States,  9  Pet. 
711,   9   L.    Ed.   283. 

83.  Grants  subsequent  to  January  24, 
1818.— United  States  v.  Breward,  16  Pet. 
143,   146,   10   L.   Ed.   916. 

84.  Construction. — United  States  v. 
Percheman.  7  Pet.  51,  8  L.   Ed.  604. 

If  the  English  and  Spanish  parts  can, 
without  violence,  be  made  to  agree,  that 
construction  which  establishes  this  con- 
formity ought  to  prevail.  United  States 
V.   Percheman,   7   Pet.    51,   8   L.    Ed.   604. 

Grants  of  land  in  Florida,  within  the 
Indian  boundary,  by  the  governor,  acting 
under  the  crown  of  Spain,  before  the  ces- 
sion of  Florida  to  the  United  States,  were 
confirmed  to  the  grantees.  United  States 
V.  Fernandez,  10  Pet.  303,  9  L.  Ed.  434; 
Johnson  v.  Mcintosh,  8  Wheat.  543,  5  L. 
Ed.  681. 

85.  Term  "lawful  authorities."— Mitchel 
V.  United  States,  9  Pet.  711,  9  L.   Ed.  283. 

"The  term  lawful  authorities,  refers  to 
the  local  governors,  intendants  or  their 
deputies;  the  laws  and  ordinances  of 
Spain,  as  composed  of  royal  orders,  of 
those  of  the  local  authorities,  and  the 
usage  and  custom  of  the  provinces,  re- 
spectively, under  Spain;  that  any  inchoate 
or  perfect  title,  so  made,  granted  or  is- 
sued, is  legally  made  by  the  proper  au- 
thorities." Smith  V.  United  States,  10  Pet. 
326,   331,   9   L.    Ed.   442. 
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continues  till  ousted  by  adverse  possession.ss  The  words,  "grants"  or  "con- 
cessions," were  to  be  construed  in  their  broadest  sense,  so  as  to  comprehend  all 
lawful  acts,  which  operated  to  transfer  a  rigjit  of  property,  perfect  or  imper- 
fect,^" which  had  not  been  abandoned,  surrendered  or  forfeited.®^  They  do  not 
mean  the  mere  grant  itself,  but  the  right,  title,  legal  possession,  and  estate, 
property  and  ownership,  legally  resulting  upon  a  grant  of  land  to  the  owner.s^ 
A  grant  which  imposed  no  obligation  on  the  government  of  Spain,  at  tlie  date 
of  the  treaty,  imposed  none  on  the  government  of  the  United  States,  as  the 
successor  to  the  rights  and  obligations  of  Spain.»<^  The  United  States  succeeds 
to  all  those  equitable  obligations  which  would  have  influenced  the  king  to  se- 
cure the  property  to  his  subjects,  and  which  would  have  been  applied  by  him, 
in  the  construction  of  a  conditional  grant,  to  make  it  absolute.^^  The  United 
States  must  maintain  the  rights  of  property  under  the  treaty  .by  applying  the 
laws  and  customs  by  which  those  rights  were  secured,  before  Florida  was 
ceded ;  or  by  which  an  inchoate  right  of  property  would,  by  those  laws  and 
customs,  have  been  adjudicated  by  the  Spanish  authority  to  have  become  a 
perfect  right. ^^  The  government  may  take  advantage  of  the  nonperformance 
of  the  conditions  prescribed  by  the  law,  relative  to  grants  of  land,  if  the  treaty 
does  not  provide  for  the  omission. ^^     But  the  8th  article  makes  such  provision 


86.  Term   "in   possession    of     them." — 

United  States  v.  Miranda,  16  Pet.  153, 
158,  10  L.  Ed.  920;  United  States  v.  Arre- 
dondo,  6  Pet.  691,  741,  8  L.  Ed.  547; 
Mitchel  V.  United  States,  9  Pet.  711,  9  L. 
Ed.   283. 

87.  Terms  "grants'*  or  "concessions.  — 
Mitchel  V.  United  States,  9  Pet.  711,  9  L. 
Ed.  283;  United  States  v.  Hanson,  16  Pet. 
196,  10   L.   Ed.  935. 

Claim  confirmed. — United  States  v. 
Waterman,  14  Pet.  478,  10  L.  Ed.  550. 

88.  Claims  not  abandoned,  etc. — United 
States  V.  D'Auterieve,  15  How.  14,  14  L. 
Ed.  580. 

89.  Not  the  mere  grant. — United  States 
V.  Miranda,  16  Pet.  153,  159,  10  L.  Ed.  920; 
United  States  v.  Kingsley,  12  Pet.  476,  9  L. 
Ed.  1163;  United  States  v.  Arredondo,  6 
Pet.   691,   744,  8    L.   Ed.   547. 

Grant  presumed  from  possession.— 
United  States  v.  Fatio,  8  Pet.  493,  8  L.  Ed. 
1020. 

90.  United  States  v.  Delespine,  15  Pet. 
319,  333,  10  L.  Ed.  753;  United  States  v. 
Wiggins,  14  Pet.  334,  351,  10  L-  Ed.  481; 
United  States  v.  Clarke,  8  Pet.  436,  461,  8 
L  Ed.  1001;  Glenn  v.  United  States,  13 
How.  250,  14  L.  Ed.  133;  DeVilemont  v. 
United  States,  13  How.  261,  14  L.  Ed.  138. 

The  United  States,  by  accepting  the  ces- 
sion, under  the  terms  of  the  eighth  article, 
and  the  ratification  by  the  king,  with  an 
exception  of  the  three  annulled  grants  to 
Alagon,  Punon  Rostro  and  Vargas,  can 
make  no  other  exceptions  of  grants  made 
by  the  lawful  authorities  of  the  king. 
Mitchel  V.  United  States,  9  Pet.  711,  9  L. 
Ed.  283. 

91.  United  States  v.  Kingsley,  12  Pet. 
476.  9  L.  Ed.  1163.  See  United  States  v. 
Bni<;dore,  11  How.  63,  96,  13  L.  Ed.  60.^.; 
Smith  7'.  United  States,  10  Pet.  326,  330, 
9  L.  Ed.  442. 

"Imperfect  titles  were  equally  binding 
on  this  government,  after  the  cession,  as 


they  had  been  on  the  Spanish  government 
before."  United  States  v.  Clarke,  16  Pet. 
228,  231,   10   L.    Ed.   946. 

92.  United  States  v.  Kingsley,  12  Pet. 
476,  9  L.  Ed.  1163. 

Grants  which  do  not  contain  any  de- 
scription by  which  the  land  can  be  lo- 
cated, and  are  not  connected  with  a  sur- 
vey, do  not  create  private  property  under 
the  treaty  of  cession.  Where  the  conces- 
sion contains  no  lines  or  boundaries 
whereby  any  definite  and  specific  parcel  of 
land  was  severed  from  the  public  domain, 
the  claim  of  the  donee  cannot  be  sus- 
tained. Dauterive  v.  United  States,  101 
U.  S.  700,  707,  25  L.  Ed.  869;  United  States 
V.  King,  3  How.  773,  11  L.   Ed.  824. 

93.  Performance  of  conditions. — United 
States  V.  Wiggins,  14  Pet.  334,  10  L.  Ed. 
481;  Buyck  v.  United  States,  15  Pet.  215, 
10   L.   Ed.   715. 

In  case  of  neglect  the  Spanish  govern- 
ment was  under  no  obligation  to  grant  the 
land,  and  therefore  the  claim  is  not  good 
against  the  United  States.  United  States 
V.  Simon,  12  How.  433,  434,  13  L.  Ed.  1054; 
United  States  v.  Boisdore,  11  How.  63,  96, 
13   L.    Ed.   605. 

The  8th  article  of  the  treaty  was  in- 
tended to  apply  to  claims  to  land  whose 
validity  depended  on  the  performance  of 
conditions,  in  consideration  of  which  the 
concessions  had  been  made;  and  which 
must  have  been  performed,  before  Spain 
was  bound  to  perfect  the  titles.  The 
United  States  were  bound,  after  the  ces- 
sion of  the  country,  to  the  same  extent 
that  Spain  had  been  bound,  before  the 
ratification  of  the  treaty;  to  perfect  them 
by  legislation  and  adjudication.  United 
States  V.  Wiggins,  14  Pet.  334,  10  L.  Ed. 
481. 

The  provision  of  the  treaty  as  to  the 
performance  of  the  conditions  in  grant  is 
not  confined  to  owners  of  land  by  occu- 
pancy  or   residence;    but    extends   to   per- 
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and  the  owners  of  conditional  grants,  who  have  been  prevented  from  fulfilHng 
them,  have  time  extended  them,  in  which  to  perform  the  conditions. ^^ 

(c)  Cession  of  Territory  by  Mexico. — By  stipulation  contained  in  the  treaty 
of  GuadaloLipe  Hidalgo,^^  and  the  Gadsden  treaty,'^*^  the  property  of  Mexicans 
within  the  territory  ceded  by  Mexico  to  the  United  States,  was  to  be  "invio- 
lably respected"  and  they  and  their  heirs  and  grantees  were  to  "enjoy  with  re- 
spect to  it  guaranties  equally  ample  as  if  the  same  belonged  to  the  citizens  of 
the  United  States."^'^     The  United  States  bound  themselves  by  the  Guadaloupe 


sons  who  have  a  legal  seisin  and  posses- 
sion of  land,  in  virtue  of  a  grant;  and  in 
the  situation  of  the  province,  and  the 
claimants  to  land,  at  the  time  of  the  ces- 
sion, it  is  enough,  that  they  should  show  a 
performance  of  the  condition  cy  pres. 
United  States  v.  Sibbald,  10  Pet.  313,  9  L. 
Ed.  437;  United  States  v.  Arredondo,  6 
Pet.  691,  743,  8  L.  Ed.  547. 

94.  Time  of  performance. — Time  began 
to  run,  in  regard  to  individual  rights,  from 
the  ratification  of  the  treaty;  and  the 
treaty  declares,  if  the  conditions  are  not 
complied  with,  within  the  terms  limited  in 
the  grant,  that  the  grants  shall  be  null  and 
void.  United  States  v.  Sibbald,  10  Pet. 
313,  9  L.  Ed.  437;  United  States  v.  Kings- 
ley,  12  Pet.  476,  9  L.  Ed.  1163;  United 
States  V.  Arredondo,  6  Pet.  691,  743,  8 
L.   Ed.  547. 

The  eighth  article  allows  the  owners  of 
land  the  same  time  for  fulfilling  the  con- 
ditions of  their  grants,  from  the  date  of 
the  treaty,  as  is  allowed  in  the  grant  from 
the  date  of  the  instrument;  and  the  act  of 
the  8th  of  May,  1822,  requires  every  per- 
son claiming  title  to  lands,  under  any  pat- 
ent, grant,  concession  or  order  of  survey, 
dated  previous  to  the  24th  of  January,  1818, 
to  file  his  claim  before  the  commissioners, 
appointed  in  pursuance  of  the  act.  All  the 
subsequent  acts  on  the  subject  observe  the 
same  language;  and  the  titles  under  these 
concessions  have  been  uniformly  con- 
firmed, when  the  tract  did  not  exceed  a 
league  square.  United  States  v.  Clarke,  9 
Pet.  168,  9  h.  Ed.  89. 

A  claimant  cannot  avail  himself  of  a 
grant  of  the  4th  of  May,  1818,  made  after 
the  24th  of  January,  1818,  the  time  lim- 
ited by  the  Florida  treaty.  United  States 
V.  Clarke,  9  Pet.  168,  9  L.  Ed.  89. 

95.  Cession  of  territory  by  Mexico.— 
Knight  V.  United  States  Land  Ass'n,  143 
U.  S.  161,  183,  35  L.  Ed.  974;  Beard  V. 
Federy,  3  Wall.  478,  18  L.  Ed.  88;  United 
States  V.  Fremont,  18  How.  30,  39,  15  L. 
Ed.  302;  Fremont  v.  United  States,  17 
How.  542,  15  L.  Ed.  241;  United  States  v. 
Coe,  155  U.  S.  76,  84,  39  L.  Ed.  76;  Peralta 
V.  United  States,  3  Wall.  434,  439,  18  L. 
Ed.  221;  United  States  v.  Moreno,  1  Wall. 
400,  17  ti.  Ed.  633;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  365,  30  L.  Ed.  949; 
Stoneroad  v.  Stoncroad,  158  U.  S.  240,  39 
L.  Ed.  966;  Astiazaran  v.  Santa  Rita,  etc., 
Min.  Co.,  148  U.  S.  80,  37  L.  Ed.  376; 
Gildersleeve  v.  New  Mexico  Min.  Co.,  161 
U.   S.   573,   579,   40   L.    Ed.   812;    California 


Powder    Works    v.    Davis,    151    U.    S.    389, 
394,  38  L.   Ed.  206. 

96.  Gadsden  treaty. — Astiazaran  v.  Santa 
Rita,  etc.,  Min.  Co.,  148  U.  S.  SO,  82,  37  L. 
Ed.  376;  Ainsa  v.  United  States,  161  U.  S. 
208,  221,   40   L.   Ed.   673. 

97.  Where  there  has  been  no  forfeiture 
of  the  grantees'  interest,  nor  any  such  dis- 
regard of  the  conditions  annexed  to  their 
grant  as  to  have  justified  a  forfeiture,  the 
claimants  under  the  grant  are  entitled  to 
a  confirmation  under  the  treaty  of  cession 
of  California.  Hornsby  v.  United  States, 
10  ^Vall.  224,  241,  19  L.  Ed.  900. 

Private  rights  of  property  within  the 
ceded  territory  were  entitled  to  protec- 
tion, whether  the  party  had  the  full  and 
absolute  ownership  of  the  land,  or  merely 
an  equitable  interest  therein,  which  re- 
quired some  further  act  of  the  government 
to  vest  in  him  a  perfect  title.  Astiazaran  v. 
Santa  Rita,  etc.,  Min.  Co.,  148  U.  S.  80,  81, 
37  L.  Ed.  376;  Phillips  v.  Mound  City 
Land,  etc.,  Ass'n,  124  U.  S.  605,  610,  31  L. 
Ed.  588;  De  la  Croix  v.  Chamberlain,  12 
Wheat.  599,  601,  602,  6  L.  Ed.  741;  Chou- 
teau V.  Eckhart,  2  How.  344,  374,  11  L. 
Ed.  293;  Tameling  v.  United  States  Free- 
hold, etc.,  Co.,  93  U.  S.  644,  661,  23  L.  Ed. 
998;  Botiller  v.  Dominguez,  130  U.  S.  238, 
32   L.   Ed.  926. 

H  the  governor  failed  to  execute  his 
duty  in  completing  a  grant,  the  title  re- 
mained as  it  was  after  the  grant  was  is- 
sued, and  is  sufficient  for  confirmation  un- 
der the  act  of  congress,  passed  on  March 
3,  1851.  (9  Stats,  at  Large,  631.)  United 
States  V.  Reading,  18  How.  1,  15  L.  Ed. 
291.  See,  on  this  point,  Beard  v.  Federy, 
3    Wall.    478,    18    L.    Ed.    88. 

Mere  license  to  occupy  not  protected. — 
De  Haro  v.  United  States,  5  Wall.  599,  18 
L.   Ed.  681. 

Claims  based  on  permissive  occupancy 
and  possession. — Serrano  7'.  United  States, 
5  Wall.  451,  18  L.  Ed.  494;  Peralta  v. 
United  States,  3  Wall.  434,  441,  18  L.  Ed. 
221;  Miller  v.  Dale,  92  U.  S.  473,  476,  23 
L.    Ed.    735. 

Overplus  not  considered  as  granted. — 
If  the  government  of  Mexico  had  a  right, 
to  compel  payment  for  an  overplus  or  re- 
sell such  overplus  to  a  third  party,  then 
this  government  is  under  no  moral  or  le- 
gal obligations  to  consider  such  overplus 
as  granted,  but  may  justly  and  equitably 
treat  the  grant  as  limited  to  the  area  pur- 
chased and  paid  for.  United  States  v. 
Green,  185  U.  S.  256,  269,  46  L-  Ed.  896; 
Ainsa  v.   United   States,   184  U.   S.  639,  46 
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Hidalgo  treaty  to  acknowledge  and  protect  all  bona  fide  titles  granted  by  the 
previous  government,^**  but  refused  to  recognize  any  grants  which  were  not  at 
the  time  of  the  treaty  of  cession  recognized  by  the  Mexican  government  as 
valid,  grants  wdiose  conditions,  either  precedent  or  subsequent,  had  not  been 
fully' performed  and  any  which  had  been  abandoned/^^ 


L.  Ed.  727;  Ely  v.  United  States,  171  U. 
S  220,  43  L-  Ed.  142;  Perrin  v.  United 
States,  171  U.  S.  292,  43  L.  Ed.  1G9;  Reloj 
Cattle  Co.  V.  United  States,  184  U.  S.  624, 

638,  46   L.   Ed.   721. 

In  Ely  V.  United  States,  171  U.  S.  220,  43 
L  Ed.  142,  the  court,  referring  to  Ainsa 
z:  United  States,  161  U.  S.  208,  234,  40  L. 
Ed.  673,  observed:  "In  that  case  it  ap- 
peared that  while  the  boundaries  of  the 
survey  extended  into  the  territory  ceded 
by  Mexico  to  the  United  States,  the  gran- 
tee had  taken  and  was  in  possession  of 
land  still  remaining  within  the  limits  of 
Mexico  to  the  full  extent  which  he  had 
purchased  and  paid  for,  and  therefore  no 
legal  or  equitable  claim  existed  against 
the  United  States  in  reference  to  the  land 
within  the  ceded  territory."  Reloj  Cattle 
Co.  V.  United  States,  184  U.  S.  624,  638,  46 
L.    Ed.  721. 

A  petition  for  a  surplus  not  granted  by 
the  Mexican  government,  is  no  foundation 
for  an  equitable  claim  against  the  United 
States.  Miramontes  v.  United  States,  131 
U.  S.,  appx.  Ixxiii.  17  L-  Ed.  603. 

No  vested  interest  in  claimant. — United 
States  V.  Garcia,  22  How.  274,  16  L.  Ed. 
338. 

Governor's  grant  reformed  or  nullified 
by  assembly — Validity. — United  States  v. 
Hartnell,  22  How.  286,  289,  16  L.  Ed.  340; 
Menard  v.  Massey,  8  How.  293,  303,  304, 
12   L.   Ed.   1085. 

Grant  not  properly  located — Record  lost. 
— Arivaca  Land,  etc.,  Co.  z:  United  States, 
184  U.   S.   649,  46  L.   Ed.  731. 

Grants  previous  to  the  cession,  which 
have  not  been  located,  are  by  the  terms 
of  the  Gadsden  treaty  not  to  be  respected 
or  considered  as  obligatory,  as  matter  of 
right,  whatever  the  United  States  might 
see  fit  to  do,  as  matter  of  grace,  under 
particular  circumstances.  And  grants 
which  have  not  been  located  would  seem 
manifestly  to  be  grants  of  a  specific  quan- 
tity of  land  within  exterior  boundaries 
containing  a  larger  quantity.  Ainsa  v. 
United  States,  161  U.  S.  208,  221,  40  L. 
Ed.   673. 

Pueblo  grant  provisionally  confirmed  by 
Mexican  governor — Occupancy  and  pos- 
session.— United  States  v.   Rocha,  9  Wall. 

639,  19  L.   Ed.  612. 

98.  What  constitutes  valid  bona  fide 
grant. — United  States  z\  Sutherland,  19 
How.  363.  36,5.  15  h-  Ed.  666;  United  States 
V.  Osio,  23  How.  273,  16  L.  Ed.  457;  Fre- 
mont V.  United  States,  17  How.  542.  563, 
15  L  Ed.  241;  .\rivaca  Land,  etc.,  Co.  v. 
United  States.  184  U.  S.  649,  46  L.  Ed.  731; 
Real  De  Dolores  Del  Oro  r-.  United  States, 
175  U.  S.  71,  44  L.  Ed.  76;  United   States 


V.  De  Haro,  22  How.  293,  16  L.  Ed.  343; 
United  States  v.  Wilson,  1  Black  267,  269, 
17  L.  Ed.  142;  United  States  v.  Gomez,  3 
Wall.   752,   18   L.   Ed.   212. 

Preliminary  steps  not  taken. — Where  it 
appears  that  none  of  the  preliminary  steps 
for  obtaining  a  grant  had  been  taken,  the 
alleged  grant  will  not  be  conhrmed.  United 
States  V.  Elder,  177  U.  S.  104,  113,  44  L. 
Ed.  690;  Fuentes  z'.  United  States,  22  How. 
443,  16  L.  Ed.  370. 

Unallotted  lands  within  exterior  bound- 
aries where  towns  or  communities. — 
United  States  v.  Sandoval,  167  U.  S.  278, 
42  L.  Ed.  168;  Rio  Arriba  Land,  etc.,  Co. 
z:  United  States,  167  U.  S.  298,  308,  42  L. 
Ed.    175. 

Grant  by  special  dispatch  of  president. 
—United  States  v.  Castillero,  23  How.  464, 
16  L.  Ed.  498. 

Claims  false  and  forged. — Luco  v.  United 
States,  23  How.  515,  16  L-  Ed.   545. 

Fraudulent  claim  not  protected. — Cali- 
fornia Powder  Works  v.  Davis,  151  U.  S. 
389,   395,   38   L.   Ed.   206. 

Grants  aggregating  more  than  law  al- 
lows.— Roland  z\  United  States,  7  Wall. 
743,  750,   19   L.   Ed.   184. 

The  "general  title  of  Sutter,"  exhibits  a 
wide  divergence  from  the  essential  rules 
prescribed  in  the  colonization  laws  and 
are  not  valid  claims  under  the  treaty  Gua- 
daloupe  Hidalgo.  United  States  v.  Rose, 
23  How.  262,  271,  16  L.  Ed.  448;  United 
States  z'.  Sutter,  21  How.  170,  182,  16  L. 
Ed.   119. 

Claims  to  Indian  mission  land. — It  was 
the  practice  and  usage  of  the  Mexican 
government  in  California  to  set  apart,  for 
the  use  of  the  Indians,  small  lots  of  land 
appurtenant  to  the  houses  in  which  they 
lived  around  the  missions.  Where  a  per- 
son claims  a  lot  under  such  a  distribution 
among  the  Indians  of  a  mission,  and 
shows  that  the  grantee  and  his  assigns 
have  lived  upon  it  for  a  long  time,  the 
title  ought  to  be  confirmed.  United  States 
V.  Wilson,   1   Black  267,  17  L.   Ed.   142. 

These  claims  to  the  land  commission 
within  the  time  named  made  the  lands 
within  the  language  of  the  statute  "part 
rif  the  public  domain  of  the  United  States." 
Barker  z:  Harvey,  181  U.  S.  481,  490,  491, 
45    L.    Ed.    963. 

Titles  derived  from  prefects  in  Cali- 
fornia, after  the  conquest  of  the  country 
bv  the  United  States,  cannot,  unless  as- 
sisted by  legislation,  be  regarded  as  valid. 
Alexander  v.  Roulet,  13  Wall.  386,  20  L. 
Ed.  564;  Mumford  v.  Wardwell,  6  Wall. 
423.  435,  18  L.   Ed.   756. 

99.  Performance  of  conditions — Aban- 
donment.— Cessna  z'.  United  States,  169  U. 
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Claims  in  Texas. — The  treaty  of  Guadaloupe  Hidalgo  had  no  relation  to 
property  inckided  within  the  state  of  Texas. ^ 

The  act  of  March  3d,  1851,  to  ascertain  and  settle  private  land  claims  in 
the  state  of  California,  was  passed  to  assure  to  the  inhabitants  of  the  ceded  ter- 
ritory the  benefit  of  the  rights  thus  secured  to  them.  It  recognizes  both  legal 
and  equitable  rights,  and  should  be  administered  in  a  liberal  spirit.- 

(d)  Spanish  Treaty  of  i/pj  and  Cession  by  Georgia. — By  the  treaty  of  1795, 
between  the  United  States  and  Spain,  Spain  admitted  that  she  had  no  title  to 
land  north  of  the  thirty-first  degree  of  north  latitude,  and  her  previous  grants 
of  land  so  situated  were  of  course  void.^ 

(e)  Spanish  Grants  in  French  Territory. — The  stipulation  in  the  eighth  sec- 
tion of  the  treaty  of  1819,  to  confirm  all  Spanish  grants  of  land  in  the  ceded 
territory,  did  not  embrace  grants  of  the  soil  made  in  the  territory  east  of  the 
Mississippi  and  west  of  Perdido  river  after  Spain  ceded  that  territory  to 
France  by  the  treaty  of  St.  Ildefonso,  in  1801.-*     Although  the  right  to  grant 


S.  165,  186,  43  L.  Ed.  702;  De  Haro  V. 
tJnited  States,  5  Wall.  599,  18  L.   Ed.  681. 

Indian  claim  abandoned. — United  States 
V.  Arredondo,  6  Pet.  691,  8  L.  Ed.  547; 
Mitchel  V.  United  Stj^tes,  9  Pet.  711,  9  L. 
Ed.  283. 

Discretion  of  courts. — The  courts  have 
no  discretion  to  enlarge  or  curtail  such 
grants,  or  defeat  just  claims,  however  ex- 
tensive, by  stringent  technical  rules  of  con- 
struction, to  which  they  were  not  origi- 
nally subjected.  United  States  f.  Suther- 
land, 19  How.  363,  365,  15  L.  Ed.  666.  That 
the  Spanish  grants  of  land  in  California 
were  large,  is  no  reason  why  the  court 
should  refuse  to  confirm  them.  United 
States  V.  Sutherland,  19  How.  363,  15  L. 
Ed.   666. 

1.  Treaty  not  applying  to  Texas. — Basse 
v.  Brownsville,  154  U.  S..  appx.,  610,  23  L. 
Ed.  420;  McKinney  v.  Saviego,  18  How. 
235,  240,  15  L.   Ed.  365. 

2.  Act  of  1851.— United  States  v.  Mo- 
reno, 1  Wall.  400,  17  L.  Ed.  633;  Beard  v. 
Federy,  3  Wall.  478,  18  L.  Ed.  88;  Peralta 
r.  United  States,  3  Wall.  434,  439,  18  L. 
Ed.  221.  See  post,  "Determination  by 
Commissioners,"  III,  C,  3.  c,   (3).   (d). 

3.  Spanish  treaty  of  1795  and  cession  by 
Georgia. — Robinson  r.  Minor,  10  How.  627, 
13   L.    Ed.   568;    Henderson   v.    Poindexter, 

12  Wheat.  530,  6  L.  Ed.  718;  Hickey  v. 
Stewart,  3  How.  750.  11  L.   Ed.  814. 

Cession  by  Georgia. — The  land  north  of 
the  thirty-first  degree  of  latitude,  belong- 
ing to  Georgia,  was  ceded  to  the  United 
States,  in  1802,  with  a  reservation  that  all 
persons  who  were  actual  settlers  on  Oc- 
tober 27th,  1795.  should  have  their  grants 
confirmed.  Hickev  ?'.  Stewart,  3  How. 
750,  11  L.  Ed.  814;  Robinson  v.  Minor.  10 
How.  627,  13  L.  Ed.  568;  Henderson  ?'. 
Poindexter.   12   Wheat.   530,   6   L.   Ed.   718. 

The  compact  only  provided  for  per- 
sons who  actually  inhabited  and  cultivated 
the  land  claimed  on  the  27th  of  October, 
1795.     La  Roche  v.  Jones,  9  How.  155,  171, 

13  L.   Ed.   85. 

It    seems,    that    a    settlement    made    on 
the    lapd.    by    another    person,    who    culti- 
vated it  for  the  proprietor,  would  be  sufli- 
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cient  to  constitute  "an  actual  settlement," 
within  the  meaning  of  the  law;  though  the 
proprietor  should  not  reside,  in  person,  on 
the  estate,  or  within  the  territory.  Hickie 
V.  Starke,  1  Pet.  94,  7  L.  Ed.  67.  See  Hen- 
derson V.  Poindexter,  12  Wheat.  530,  6  L. 
Ed.  718. 

Act  of  March  3,  1803.— On  the  3d  of 
March,  1803,  congress  passed  an  act  (2 
Stat,  at  L.,  229)  establishing  a  board  of 
commissioners  to  examine  these  grants, 
whose  certificate  in  favor  of  the  claimant 
should  amount  to  a  relinquishment,  for- 
ever, on  the  part  of  the  United  States. 
Without  such  confirmation  by  the  United 
States,  a  grant  of  land  so  situated  is  void. 
Robinson  v.  Minor,  10  How.  637,  13  L.  Ed. 
568.  See  post,  "Determination  by  Com- 
missioners," HI,  C,  3,  c,  (3),  (d). 

4.  Spanish  grants  in  French  territory. 
—United  States  v.  Lynde,  11  Wall.  633,  20 
L.  Ed.  230;  Goodtitle  v.  Kibbe,  9  How.  471, 
13  .L.  Ed.  220;  Pollard  v.  Kibbe,  14  Pet. 
353,  10  L.  Ed.  490;  Foster  v.  Neilson,  2 
Pet.  253,  7  L.  Ed.  415;  United  States  v. 
D'Auterive,  10  How.  609,  13  L.  Ed.  560; 
United  States  v.  Philadelphia,  11  How. 
609,  13  L.  Ed.  834;  Montault  v.  United 
States,  12  How.  47,  13  L.  Ed.  887;  United 
States  V.  Castant,  12  How.  437,  13  L.  Ed. 
1056;  United  States  v.  Reynes,  9  How. 
127.   13   L.   Ed.   74. 

The  act  of  March  26th,  1804,  organizing 
territorial  governments  for  Louisiana,  ex- 
pressly declared  void  all  grants  made  by 
Spain  in  the  territorv  above  referred  to, 
after  the  treaty  of  St.  Tldcfonso. ,  United 
States  V.  Lynde,  11  Wall.  632,  20  L.  Ed. 
230;  United  States  t'.  Reynes,  9  How.  127, 
13  L.  Ed.  74;  United  States  v.  DWuterive, 
10  How.  609.  13  L.  Ed.  560;  United  States 
T'.  Philadelphia,  11  How.  609.  13  L.  Ed. 
834;  Montault  7'.  United  States,  12  How. 
47,  13  L.  Ed.  887;  United  States  v.  Castant, 
12   How.    437,   13   L.    Ed.    1056. 

Void  grants  not  confirmed. — Congress, 
in  order 'to  guard  against  imposition,  de- 
clared, by  the  law  of  1804.  that  all  grants 
of  land  made  by  the  Spanish  authorities, 
in  the  territory  west  of  the  Perdido,  after 
the   date   of   the   treaty   of   St.    Ildefonso, 
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permits  to  settle  and  improve  by  cultivation  or  to  authorize  the  execution  of 
establishments  for  mechanical  purposes,  existed  as  incident  to  the  exercise  of 
jurisdiction  over  the  territory .^  However  such  grants  of  the  soil  are  not  beyond 
the  reach  of  congress  to  confirm,  although  it  may  require. a  special  act  of  con- 
gress for  that  purpose,^  and  there  have  been  several  provisions  made  for  the 
confirmation  and  perfection  of  such  claims/ 

c.  Legislative  Confirination  and  Completion  of  Claims — (1)  Necessity  for 
Confirmation  and  Ascertainment — (a)  Claims  Recognized  by  Treaty — PerfecP 
and  Imperfect. — Grants  which  were  complete  at  the  time  of  the  cession  may  be 
required  by  congress  to  have  their  genuineness  and  their  extent  established  by 
proceedings  in  a  particular  manner  before  they  can  be  held  to  be  valid.  But 
where  no  such  proceedings  are  expressly  required  by  congress,  recognition  of 
grants  of  this  class  in  the  treaty  is  sufficient  to  give  them  full  effect.^  Under 
some  of  the  acts  of  congress  claims  complete  at  the  date  of  the  transfer  were 
recognizable  in  the  ordinary  courts  of  justice  without  a  previous  examination 
and  confirmation,'-*  while  other  statutes  require  all  titles  whether  inchoate  or  con- 


should  be  null  and  void  (excepting  those 
to  actual  settlers,  acquired  before  Decem- 
ber 26th,  1803),  and  such  grants  were  not 
confirmed.  Garcia  v.  Lee,  12  Pet.  .511,  9 
L.  Ed.  1176;  Foster  v.  Neilson,  2  Pet.  253, 
254,  7  L.  Ed.  415. 

5.  Permits  to  settle,  etc. — Pollard  v. 
Files,   2    How.    591,    11    L.    Ed.    391. 

6.  Power  of  congress  to  confirm. — Pol- 
lard V.  Kibbe,  14  Pet.  353,  10  L.  Ed.  490; 
West  V.  Cochran,  17  How.  403,  415,  15 
L.    Ed.    110. 

Effect  of  territory  becoming  a  state. — 
Goodtitle  V.  Kibbe,  9  How.  471,  478,  13 
L.    Ed.    220. 

7.  Act  of  July  2,  1826— Act  of  March  25, 
1812.— Pollard  v.  Kibbe,  14  Pet.  353,  10  L. 
Ed.  490.  See  post,  "Determination  in 
Land  Department,"  IH,  C,  3,  c,  (3),  (c); 
"Determination  by  State,  Territorial  and 
Federal  Courts,"   HI,  C,  3,  c,   (3),  (e). 

By  the  act  of  June  22d,  1860,  entitled 
"An  act  for  the  final  adjustment  of  private 
land  claims  in  the  states  of  Florida, 
Louisiana,  and  Missouri,  and  for  other 
purposes,"  the  grants  made  by  the  Span- 
ish government  in  the  disputed  territory 
whilst  in  possession  thereof  and  claimint? 
sovereignty  over  it,  were  confirmed/ 
United'States  v.  Lynde,  11  Wall.  632,  20  L. 
Ed.  230. 

8.  Claims  recognized  by  treaty— Perfect 
and  imperfect. — .\insa  v.  New  Mexico,  etc., 
R.  Co.,  175  U.  S.  76,  79,  44  L.  Ed.  78; 
Mitchell  V.  Furman,  180  U.  S.  402,  434,  45 
L.  Ed.  596;  Botiller  z'.  Dominguez,  130  U.  S. 
238,  32  L-  Ed.  926;  United  States  v.  Clarke, 
8  Pet.  436;  8  L.  Ed.  1001;  Glenn  v.  United 
States,  13  How.  250,  14  L.  Ed.  133;  Hen- 
derson V.  Poindexter,  12  Wheat.  530,  543, 
544,  6  L.  Ed.  718;  Hickey  v.  Stewart,  3 
How.  750,  761,  11  L.  Ed.  814. 

The  obligation  to  respect  private  rights 
of  property  is  entirely  consistent  with  the 
right  of  the  government  to  provide  rea- 
sonable means  for  determining  the  valid- 
ity of  all  titles  within  the  ceded  terri- 
tory, to  require  all  persons  having  claims 
to  lands  to  present  them  for  recognition, 
and  to  decree  that  all  claims  which  are  not 


thus  presented  shall  be  considered  aban- 
doned. Barker  v.  Harvey,  181  U.  S.  481, 
486,   45    L.    Ed.   963. 

A  grant  of  land  in  New  Mexico,  which 
was  complete  and  perfect  before  the  ces- 
sion of  New  Mexico  to  the  United  States, 
may  be  asserted,  as  against  any  adverse 
private  claimant,  in  the  ordinary  courts  of 
justice,  although  such  grant  has  neither 
been  confirmed  nor  rejected  by  congress, 
and  although  no  proceedings  for  its  con- 
firmation are  pending  before  congress  or 
before  the  surveyor  general;  and  the 
private  holder  of  any  complete  and  per- 
fect Mexican  grant  may,  but  is  not 
obliged  to,  have  its  validity  as  against  the 
United  States  determined  by  the  court  of 
private  land  claims;  but  no  rights  of  pri- 
vate persons,  as  between  themselves,  can 
be  determined  by  proceedings  under  act 
of  congress  of  1891,  establishing  said  court 
of  private  land  claims.  Ainsa  v.  New 
Mexico,  etc.,  R.  Co.,  175  U.  S.  76,  90,  44 
L.  Ed.  78;  Fremont  v.  United  States,  17 
How.  542,  553,  15  L.  Ed.  241;  ifotiller  v. 
Dominguez,   130  U.   S.   238,   32   L.    Ed.   926. 

9.  Recognition  of  complete  titles  with- 
•out  confirmation. — Unitecl  States  v.  Wig- 
gins, 14  Pet.  334,  350,  10  L.  Ed.  481;  Ma- 
guire  V.  Tyler,  8  Wall.  650,  652,  19  L.  Ed. 
320;  United  States  v.  Arredondo,  6  Pet. 
691,  8  L.  Ed.  547;  United  States  v.  Perche- 
man,  7  Pet.  51,  8  L.  Ed.  604;  United  States 
■V.  Ducros,  15  How.  38,  14  L.  Ed.  591;  Dent 
V.  Emmeger,  14  Wall.  308,  20  L.  Ed.  838; 
Snyder  v.  Sickles,  98  U.  S.  203,  25  L.  Ed. 
97;  United  States  v.  Roselius,  15  How. 
31,  36,  14  L.  Ed.  587;  Ainsa  v.  New  Mexico 
etc.,  R.  Co.,  175  U.  S.  76,  82,  44  L.  Ed.  78; 
Doe  V.  Eslava,  9  How.  421,  445,  13  L.  Ed. 
200;  Garcia  v.  Lee,  12  Pet.  511,  519.  9  L.  Ed, 
1170;  Tyler  v.  Magwire,  17  Wall.  253,  21 
L.  Ed.  576;  Trenier  v.  Stewart,  101  U.  S. 
797,  802.  25  L-  Ed.  1021;  United  States  v. 
D'Auterieve,  15  How.  14,  14  L.  Ed.  580; 
United  States  v.  Pillerin,  13  How.  9,  14  L. 
Ed.  28;  United  States  v.  McCullagh,  13 
Hnw.  216,  14  L.   Ed.   118. 

The  treaty  bv  which  Louisiana  was 
ceded    to    the    United     States    recognized 


PUBLIC  LANDS. 


307 


summate  to  undergo  an  examination  and  if  a  party  failed  to  avail  himself  of  the 
provisions  of  the  statute  and  prosecute  his  claim  thereunder,  it  was  barred  and 
the  land  reverted/"  and  in  some  instances  the  mesne  conveyances  were  also  re- 
quired to  be  presented,  but  not  for  any  aim  of  submitting  their  operation  and 
validity  to  the  board,  but  simply  to  enable  the  board  to  determine  if  there  was 
a  bona  fide  claimant  before  it  under  a  Mexican  grant. ^^  The  words  of  the 
treaties  under  which  Florida  and  Louisiana  were  acquired  have  been  frequently 
construed  as  meaning  that  grants  needing  no  confirmation  should  stand 
confirmed,  while  those  requiring  confirmation  should  receive  it  in  due 
course  as  might  be  provided. ^^     gut  imperfect  and  inchoate  claims  were  not  rec- 


complete  grants,  issued  anterior  to  the 
cession,  and  a  decision  of  a  state  court 
against  the  validity  of  a  title  set  up  under 
such  a  grant,  would  be  subject  to  revisal 
by  this  court  under  the  25th  section  of 
the  judiciary  act.  McDonogh  v.  Millaudon, 
3  How.  693,  11  L.  Ed.  787. 

10.  Statutes  requiring  complete  titles  to 
be  confirmed. — United  States  v.  Fossatt, 
21  How.  445,  448,  16  L.  Ed.  186;  Barker 
V.  Harvey,  181  U.  S.  481,  491,  45  L.  Ed. 
963;  Beard  v.  Federy,  3  \lall.  478,  18  L. 
Ed.  88;  Ainsa  v.  New  Mexico,  etc.,  R.  Co., 
175  U.  S.  76,  86,  44  L.  Ed.  78;  Mitchell  v. 
Furman,  180  U.  S-  402,  45  L.  Ed.  596; 
United  States  v.  Clarke,  8  Pet.  436,  8  L. 
Ed.  1001;  Tameling  v.  United  States  Free- 
hold, etc.,  Co.,  93  U.  S.  644,  23  L.  Ed.  998; 
Astiazaran  v.  Santa  Rita,  etc.,  Min.  Co., 
148  U.  S.  80,  37  L.  Ed.  376;  Fremont  v. 
United  States,  17  How.  542,  15  L.  Ed.  241; 
Botiller  v.  Dominguez,  130  U.  S.  238,  32 
h.  Ed.  926;  Malarin  v.  United  States,  1 
Wall.  282,  289,  17  L.  Ed.  594;  More  v. 
Steinbach,  127  U.  S.  70,  79,  32  L.  Ed.  51; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  247, 
39  L.  Ed.  966;  Thompson  v.  Los  Angeles 
Farming,  etc.,  Co.,  180  U.  S.  72,  77,  45  L. 
Ed.  432. 

The  act  of  March  3,  1851,  c.  41,  "an  act  to 
ascertain  and  settle  private  land  claims  in 
California,"  included  perfect  as  well  as  in- 
choate titles,  and  no  suit  could  be  main- 
tained on  any  title  whatsoever,  if  it  had 
not  been  presented  to  the  commissioners 
in  accordance  with  the  act  of  congress. 
Ainsa  v.  New  Mexico,  etc.,  R.  Co.,  175  U. 
S.  76,  84,  44  L  Ed.  78;  Botiller  v.  Domin- 
guez, 130  U.  S.  238,  252,  32  L  Ed.  926; 
Castro  V.  Hendricks,  23  How.  438,  16  L 
Ed.  576;  Maish  v.  Arizona,  164  U.  S.  599, 
608,  41  L  Ed.  567;  Barker  v.  Harvey,  181 
U.  S.   48],   487,   45   L.   Ed.   963. 

No  title  to  lands  in  California  depend- 
ent upon  Spanish  or  Mexican  grants  could 
be  of  any  validity  which  had  not  been  sub- 
mitted to  and  confirmed  by  the  board  pro- 
vided for  that  purpose  by  the  act  of 
congress,  or,  if  rejected  by  that  board,  con- 
firmed by  the  district  court  or  by  the  su- 
preme court  of  the  United  States.  Mitchell 
V.  Furman,  180  U.  S.  402,  436,  45  L.  Ed. 
596;  Botiller  v.  Dominguez,  130  U.  S.  238, 
32   L.   Ed.   926. 

The  cases  of  United  States  ?'.  Arredondo, 
6  Pet.  691,  8  L.  Ed.  547;  United  States  ?: 
Percheman,  7  Pet.  51,  8  L.  Ed.  604;  United 
States  V.  Clarke,  8  Pet.  436,  8  L  Ed.  1001, 


are  instances  of  complete  and  perfect  titles 
brought  into  court  under  the   statutes. 

Where  a  Spanish  or  Mexican  grant  of 
lands  in  California  does  not  identify  the 
precise  tract  of  land  granted,  either  by 
description  or  by  reference,  the  title  is 
an  imperfect  one,  needing  the  further  ac- 
tion of  the  United  States  government  to 
make  it  perfect.  Such  is  the  case  where 
one  side  of  the  tract  is  undefined,  or  one 
of  the  exterior  boundary  lines  cannot  be 
located.  An  authoritative  survey  is  re- 
quired to  demonstrate  the  particular  tract 
granted.  Carpentier  v.  Montgomery,  13 
Wall.  480,  20   L.   Ed.   698. 

Survey  and  delivery  of  possession  after 
cession. — More  v.  Steinbach,  127  U.  S.  70, 
79,  32  L.  Ed.  51;  Malarin  v.  United  States, 
1   Wall.  282,  289,   17  L   Ed.   594. 

11.  Presentation  of  mesne  conveyances. 
— Castro  V.  Hendricks,  23  How.  438,  441, 
16   L.   Ed.  576. 

12.  Treaties  construed — Complete  claims, 
— Mitchell  V.  Furman,  180  U.  S.  402,  434, 
45  L.   Ed.  596. 

The  words  "shall  be  ratified  and  con- 
firmed" in  the  Spanish  treaty  of  1819  al- 
though words  of  contract,  stipulating  for 
some  future-  legislative  act,  import  a  rati- 
fication and  confirmation  by  the  force  of 
the  instrument  itself.  Viterbo  v.  Fried- 
lander,  120  U.  S.  707,  727,  30  L.  Ed.  776; 
United  States  v.  Percheman,  7  Pet.  51,  8 
L.  Ed.  604;  United  States  v.  Arredondo,  6 
Pet.  691,  8  L.  Ed.  547;  United  States  v. 
Wiggins,   14   Pet.   334,   10   L.    Ed.   481. 

This  language  was,  however,  applied  by 
the  court,  and  was  intended  to  apply,  to 
grants  made  in  a  territory  which  be- 
longed to  Spain,  at  the  time  of  the  grant, 
and  not  to  grants  made  within  the  terri- 
tory of  Louisiana.  Garcia  f.  Lee,  12  Pet 
511,  9  L.  Ed.  1176;  United  States  v.  Per- 
cheman, 7  P^t.  51,  86,  S  L.   Ed.  604. 

In  the  case  of  Foster  z/.  Neilson,  2  Pet. 
253,  7  L.  Ed.  415,  the  court  considered 
those  words  as  importing  a  contract  and 
not  a  present  confirmation,  and  is  over- 
ruled by  the  Percheman  case  as  to  cases 
where  the  Spanish  authorities  had  the 
right  to  grant  the  land.  But  the  case 
must,  in  all  other  respects,  be  considered 
as  affirmed  by  the  case  of  Percheman:  as 
it  underwent  a  careful  examination  in  that 
case,  and  as  none  of  its  principles  were 
questioned,  except  that  referred  to.  See 
Garcia  v.  Lee,  12  Pet.  511,  9  L.'  Ed.  1176, 
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■ognized  until  confirmed  either  by  congress  directly,  or  by  a  special  tribunal  con- 
stituted by  congress  for  that  purpose.  The  legal  title  remained  in  the  United 
States,  until  by  some  act  of  confirmation,  it  was  passed  or  relinquished  to  the 
claimants. ^2 

(b)  Claims  Not  Recognized  by  Treaties. — See  ante,  "Spanish  Grants  in  French 
Territory,"  III,  C,  3,  b,   (2),  (b). 

(2)  Authority  to  Confirm  and  Complete. — The  duty  of  securing  these  rights, 
and  of  fulfilling  the  obligations  imposed  upon  the  United  States  by  the  treaty, 
belongs  to  the  political  department,  and  congress  may  either  itself  discharge  that 
duty,  or  delegate  its  performance  to  a  strictly  judicial  tribunal  or  to  a  board  of 
commissioners.^^ 


13.  Imperfect    and    inchoate    claims. — 

Tyler  t-.  Magwire,  17  Wall.  253,  273,  21  L. 
Ed.  576;  Glenn  v.  United  States,  13  How. 
250,  258,  14  L.  Ed.  133;  United  States  v. 
Wiggins,  14  Pet.  334,  10  L.  Ed.  481;  De 
la  Croi.K  v.  Chamberlain,  12  Wheat.  599, 
601,  6  U.  Ed.  741;  Snyder  v.  Sickles,  98  U. 
S.  203,  25  I,.  Ed.  97;  Ainsa  v.  New  Mexico, 
etc.,  R.  Co.,  175  U.  S.  76,  79,  44  L.  Ed.  78; 
United  States  v.  King,  3  How.  773,  787, 
11  L.  Ed.  824;  Les  Bois  v.  Bramell,  4 
How.   449,  464,   11   L.   Ed.   1051. 

In  Chouteau  7'.  Eckliart,  2  How.  344,  375, 
11  h.  Ed.  293,  it  was  decided  that  an  im- 
perfect title  derived  from  Spain,  before 
the  cession,  would  not  be  supported 
against  a  party  claiming  under  a  grant 
from  the  United  States,  unless  it  had  been 
confirmed  by  act  of  congress.  Hickey  v. 
Stewart  and  others,  3  How.  750,  11  L. 
Ed.  814.  These  decisions  stand  upon  the 
ground  that  such  titles  are  not  confirmed 
by  the  treaty  itself  so  as  to  bring  them 
within  judicial  cognizance  and  authority; 
and  that  it  rests  with  the  political  depart- 
ment of  the  government  to  determine  how 
and  by  what  tribunals  justice  should  be 
done  to  persons  claiming  such  rights. 

Legislation  is  not  subject  to  any  con- 
■stitutional  objection,  so  far  as  it  applied 
to  grants  of  an  imperfect  character,  which 
required  further  action  of  the  political  de- 
partment to  render  them  perfect.  More 
z'.  Steinbach,  127  U.  S.  70,  79,  32  L.  Ed. 
51;  Beard  v.  Federy,  3  Wall.  478,  490,  18 
L.    Ed.    88. 

Property  right  before  confirmation. — 
Landes  v.  Brant,  10  How.  348,  13  L.  Ed.  449. 

Prior  issuance  of  patent. — .A.n  imperfect 
title  confirmed  in  1836,  must  give  way  to 
patents  for  the  same  land,  issued  before 
that  time,  unless  congress  had,  by  some 
law,  protected  the  land  from  the  location 
of  patents,  and  no  act  of  congress  could 
-so  protect  it,  where  the  concession  called 
for  no  boundaries,  and  had  never  been  sur- 
-\'eyed;  before  land  can  be  reserved  from 
•sale,  it  is  necessary  to  know  where  the 
land  is.  ^Menard  v.  Massey,  8  How.  293,  12 
L.  Ed.   10S5. 

14.  Authority  to  confirm  and  complete. 
— United  States  v.  Pcrcheman,  7  Pet.  51, 
86,  87.  8  L.  Ed.  604;  Delassus  v.  United 
States,  9  Pet.  117,  133,  9  L.  Ed.  71;  Strother 
T.  Lucas,  12  Pet.  410,  438,  9  L.  Ed.  1137; 
Astiazaran  z\  Santa  Rita,  etc.,  Min.  Co., 
148  U.  S.  80,  82,  37  L.  Ed.  376;  Stoneroad 


V.  Stoneroad,  158  U.  S.  240,  248,  39  L.  Ed. 
966;  Rio  Arriba  Land,  etc.,  Co.  v.  United 
States,  167  U.  S.  298,  309,  42  L.  Ed.  175; 
Ainsa  z'.  New  Mexico,  etc.,  R.  Co.,  175  U. 
S.  76,  79,  44  L.  Ed.  78;  De  la  Croix  v. 
Chamberlain,  12  Wheat.  599,  601,  6  L.  Ed. 
741;  Chouteau  v.  Eckhart,  2  How.  344, 
374,  11  L.  Ed.  293;  United  States  v.  Clarke, 
8  Pet.  436,  8  L.  Ed.  1001;  United  States  v. 
Baca,  184  U.  S.  653,  656,  46  L.  Ed.  733; 
Tameling  v.  United  States  Freehold,  etc., 
Co.,  93  U.  S.  644,  661,  23  L.  Ed.  998;  Les 
Bois  V.  Bramell.  4  How.  449,  461,  11  L. 
Ed.  1051;  United  States  v.  Santa  Fe,  165 
U.  S.  675,  714,  41  L.  Ed.  874;  United  States 
V.  Wiggins,  14  Pet.  334,  350,  10  L.  Ed.  481; 
Beard  t-.  Federy,  3  Wall.  478,  18  L.  Ed. 
88;  California  Powder  Works  v.  Davis, 
]51  U.  S.  389,  394,  38  L.  Ed.  206;  United 
States  V.  Sandoval,  167  U.  S.  278,  290.  42 
L.  Ed.  168;  Botiller  t'.  Dominguez,  130  U. 
S.  238,  32  L.  Ed.  926;  Barker  v.  Harvey, 
181  U.  S.  481,  487,  45  L.  Ed.  963;  Ainsa  v. 
United  States,  161  U.  S.  208,  222,  40  L. 
Ed.   673. 

"While  claimants  under  grants  made  by 
Mexico  or  the  Spanish  authorities  prior  to 
the  cession  had  no  right  to  a  judicial. de- 
termination of  their  claims,  congress, 
nevertheless,  might  provide  therefor  if  it 
chose  to  do  so.  Astiazaran  v.  Santa  Rita, 
etc.,  Min.  Co.,  148  _U.  S.  80,  37  L.  Ed.  376. 
And  it  was  for  this  purpose  that  the  act 
of  March  3,  1891,  was  passed,  establishing 
the  court  of  private  land  claims  for  the 
settlement  of  claims  aeainst  the  United 
States  to  lands  'derived  by  the  United 
States  from  the  Republic  of  Mexico,  and 
now  embraced  within  the  territories  of 
New  Mexico,  Arizona,  or  Utah,  or  within 
the  states  of  Nevada,  Colorado,  or  Wyom- 
ing.' "  United  States  v.  Coe,  155  U.  S. 
76,   S4,   39   L.    Ed.   70. 

Upon  the  transfer  of  Louisiana,  the 
United  States  succeeded  to  all  the  powers 
of  the  intendant  generals,  in  the  comple- 
tion of  imperfect  titles,  and  in  order  to 
exercise  this  power  with  discretion,  boards 
of  commissioners  were  established  in  order 
to  enlighten  the  judgment  of  congress, 
and  special  courts  were  organized  in  which 
claimants  might  prosecute  their  claims. 
Menard  v.  Massey,  8  How.  293,  12  L.  Ed. 
1085.  See  post.  "Determination  by  Com- 
missioners," HI,  C.  3,  c,   (3),   (d)._ 

Grants  in  New  Mexico  and  Arizona, — 
In    regard    to    claims    under    grants    from 
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In  respect  to  California  this  was  done  through  the  establishment  by  the 
act  of  March  3,  1851,  c.  41,  of  a  judicial  tribunal. ^-^ 

Confirmations  by  Specially  Provided  Courts.— See  post,  "Determination 
by  State,  Territorial  and  Federal  Courts,"  III,  C,  3,  c,  (3),  (e)  ;  "Determination 
by  Court  of  Private  Land  Claims,"  III,  C,  3,  c,  (3),   (f). 

Military  Governors— Grants  by.— The  power  to  grant  lands  or  confirmi 
titles  was  never  vested  in  our  military  governors;  and  it  follows  as  a  necessary- 
consequence  that  the  grant  as  originally  made  was  void  and  of  no  efifect.^** 

(3)  Proceeding  to  Confirm,  Ascertain  and  Complete — (a)  In  General. — Irr 
the  execution  of  its  obligations  with  respect  to  the  property  claimed,  the  govern- 
ment may  adopt  such  modes  of  procedure  as  it  may  deem  expedient.  It  may 
act  by  legislation  directly  upon  the  claims  preferred,  or  it  may  provide  a  special 
board  for  their  determination,  or  it  may  reqiiire  their  submission  to  the  ordinary- 
tribunals.  It  is  the  sole  judge  of  the  propriety  of  the  mode;  and,  having  the 
plenary  power  of  confirmation,  it  may  annex  conditions  to  the  confirmation  of  a 
claim  resting  upon  an  imperfect  right  which  it  may  choose.  It  may  declare  the 
action  of  the  special  board  final;  it  may  make  it  subject  to  appeal;  it  may  re- 
quire the  appeal  to  go  through  one  or  more  courts;  and  it  may  arrest  the  action 
of  the  tribunal  at  any  stage. ^^ 

(b)  Direct  Legislative  Act — aa.  In  General. — In  the  execution  of  its  treaty 
obligations  with  respect  to  property  claimed  under  the  laws  of  the  former  gov- 
ernment, the  United  States  may,  if  it  please,  act  by  legislation  directly  upon  a 
claim  preferred,  withdrawing  it  from  further  consideration  of  the  courts  under 
the  provisions  of  a  general  act.^^ 

bb.  Particular  Confirmatory  Acts. — In  the  notes  below  will  be  found  a  cita- 
tion of  the  cases  construing  various  acts  of  congress  confirming  land  claims. 
Some  of  the  acts  directly  confirm  the  claims  while  others  confirm  claims  in  pur- 
suance of  the  reports  of  commissioners  and  officers  designated  to  pass  on  such 
claims.     As  a  matter  of  convenience  the  acts  are  taken  up  in  the  order  of  their 


Mexico  of  land  in  New  Mexico,  and  Ari- 
zona, which  was  formerly  a  part  of  it,  con- 
gress constituted  itself  the  tribunal  to 
finally  determine,  upon  the  report  and  rec- 
ommendation of  the  surveyor  general, 
whether  the  claims  were  valid  or  invalid, 
prior  to  the  passage  of  the  act  of  March  3, 
1891,  c.  539,  creating  the  court  of  private 
land  claims,  26  Stat.  8.54,  the  determina- 
tion of  such  claims.  United  States  v. 
Sandoval,  167  U.  S.  278,  290,  42  L.  Ed.  108; 
Ainsa  v.  United  States,  101  U.  S.  208,  222, 
40  L,.  Ed.  673;  Astiazaran  v.  Santa  Rita, 
etc.,  Min.  Co.,  148  U.  S.  80,  81,  37  L.  Ed. 
376.  See  post,  "Determination  in  Land 
Department,"  III,  C,  3,  c,  (3),  (c). 

15.  Astiazaran  v.  Santa  Rita,  etc.,  Min. 
Co.,  148  U.  S.  80,  37  L.  Ed.  376;  Ainsa  v. 
United  States,  161  U.  S.  208,  222,  40  L. 
Ed.  673;  United  States  ?.'.  Sandoval,  167  U. 
S.  228,  290.  42  L.  Ed.  168;  California 
Powder  Works  v.  Davis,  1,51  U.  S.  389, 
394,  38  L.  Ed.  206.  See  post.  "Determina- 
tion by  Commissioners,"  III,  C,  3,  c, 
(3),    (d). 

16.  Military  governors. — Mum  ford  v. 
Wardwcll,  6  Wall.  423,  4:!5,  18  L.  Ed.  756; 
Alexander  v.  Roulet,  13  Wall.  386,  3SS,  20 
L.   Ed.  .564. 

17.  Proceeding  to  confirm,  ascertain  and 
complete. — Trenouth  v.  San  Francisco, 
100  U.  S.  251,  255,  25  L.  Ed.  626.  See 
Grisar   v.   McDowell,   G   Wall.   363,   379,   18 


L.  Ed.  863;  Ainsa  v.  New  Mexico,  etc.,  R. 
Co.,  175  U.  S.  76,  79,  44  L.  Ed.  78;  United 
States  V.  Baca,  184  U.  S.  653,  656,  46  L- 
Ed.  733;  Beard  v.  Federy,  3  Wall.  478,  492, 
18  L.  Ed.  88;  California  Powder  Works  z/. 
Davis,  151  U.  S.  3S9,  394,  38  L.   Ed.  206. 

To  the  extent  only  that  congress  has^ 
vested  them  with  authority  to  determine- 
and  protect  such  rights,  can  courts  exer- 
cise jurisdiction.  Where,  therefore,  a 
tribunal  of  limited  jurisdiction  is  created 
by  congress  to  determine  such  rights  of 
property,  a  party  seeking  relief  must  pre- 
sent for  adjudication  a  case  clearly  within 
the  act,  or  relief  cannot  be  given.  United 
States  V.  Sandoval,  167  U.  S.  278,  293,  42' 
L.  Ed.  168;  United  States  v.  Clarke,  8  Pet. 
436.  444,  8  L.  Ed.  1001;  United  States  v. 
Santa  Fe,  165  U.  S.  675,  714,  41  L.  Ed. 
874;  United  States  v.  Percheman,  7  Pet. 
51,  8  L.  Ed.  604;  Les  Bois  v.  Bramell,  4 
How.  440,  11  L.  Ed.  1051. 

While  alleged  rights  are  in  the  course 
of  adjudication  by  a  special  tribunal,  to- 
which  they  have  been  referred  for  settle- 
ment, the  function  of  that  tribunal  can-- 
not  be  displaced  by  courts  of  justice.  Craig- 
V.  Loitcnsdorfer,  123  U.  S.  189,  206,  31  L. 
Ed.    114. 

18.  Direct  legislative  act.— Trenouth  7: 
San  Francisco,  100  U.  S.  251,  25  L.  Ed. 
626;  Grisar  v.  McDowell,  6  Wall.  363,  18 
L.  Ed.  863;  United  States  v.  Percheman,  T 
Pet.  51,  8  L.  Ed.  604. 


310 


PUBLIC  LANDS. 


enactment  to  wit:  Act  of  March  7,  1807 ;i9  act  of  June  13,  1812 ;2o  act  of  April 
12  1814  ;-'i  act  of  April  29,  1816  ;22  act  of  May  11,  1820  ;2^  water  lot  act  of 
1894-24  act  of  1831  ;2^  act  of  1836  ;2c  act  of  August  16,  1856  ;2^  act  of  Decem- 
ber 22,  1858  ;28   act  of  July  23,  1866  ;29   act  of  March  2,  1867  ;3«   act  of  February 


19  The  act  of  congress,  passed  on  the 
2d  of  March,  1807  (.2  St.  at  L.,  440),  did 
not  proprio  vigore  vest  the  legal  title  in 
any  claimants;  for  it  required  the  favor- 
able decision  of  the  commissioner  and 
then  a  patent  before  the  title  was  com- 
plete. Burgess  z:  Gray,  16  How.  48,  14 
L.   Ed.   839. 

20.  The  act  of  congress,  passed  June  13, 
1812,  confirming  to  the  inhabitants  of  St. 
Louis  and  other  villages  the  lots,  outlets, 
common  fields,  etc.,  occupied  and  culti- 
vated by  them  before  1803,  is  a  present 
operative  grant  of  all  the  interest  which 
the  United  States  had  in  the  land  men- 
tioned in  the  act.  As  no  act  of  the  sur- 
veyor general  was  necessary  to  make  the 
grant  valid,  so  nothing  that  he  did  could 
defeat  it.  Glasgow  v.  Hortiz,  1  Black  595, 
17  L.  Ed.  110;  Guitard  v.  Stoddard,  16 
How.  494,  508,  14  L.  Ed.  1030;  Gamache  v. 
Piquignot,  16  How.  451,  14  L.  Ed.  1012; 
Strother  v.  Lucas,  12  Pet.  410,  455,  9  L. 
Ed.  1137.  See  post,  "Priorities,"  III,  C, 
3,  c,   (5),  (c),  ee. 

Under  the  act  of  1812  each  confirmee 
was  compelled,  whenever  his  title  was  dis- 
puted, to  adduce  proof  of  the  conditions 
upon  which  the  confirmation  depended.  As 
the  facts  of  inhabitation,  possession,  and 
cultivation  at  a  designated  period,  are 
facts  in  pais,  it  followed  as  a  matter  ot 
course  that  parol  evidence  is  admissible  to 
establish  them.  Guitard  v.  Stoddard,  16 
How.   494,   14   L.    Ed.    1030. 

The  case  of  Guitard  v.  Stoddard,  16 
How.  494,  14  L.  Ed.  1030,  held  that 
Avhether  or  not  the  lot,  and  the  inhabita- 
tion, cultivation,  or  possession  thereof 
came  within  the  purview  of  the  act  of 
1812,  were  questions  of  fact  for  the  jury. 
See  Savignac  v.  Garrison,  18  How.  136, 
137.    15    L.    Ed.    290. 

The  true  construction  of  the  act  of  1812 
is  that  it  granted  to  the  inhabitants  of  the 
towns  and  villages  therein  named  (and  to 
Carondelet  among  others),  their  lands 
nsed  in  common  for  pasturage,  but  re- 
served the  authority  to  define  the  limits 
of  those  common  lands  by  a  survey. 
Carondelet  v.  St.  Louis,  1  Black  179,  17 
L.  Ed.   102. 

21,  The  act  of  12th  of  April,  1814  (3  St. 
at  L.,  121),  confirmed  those  claims  only 
which  had  been  rejected  by  the  recorder 
upon  the  ground  that  the  land  was  not 
inhabited  by  the  claimant  of  the  20th  of 
December,  1803.  Where  it  did  not  ap- 
pear by  the  report  of  the  recorder  that  a 
claim  was  rejected  upon  this  specific 
ground,  this  act  Hid  not  confirm  it.  Bur- 
gess V.   Gray,  16   How.   48,  14   L.   Ed.   439. 

22.  The  act  of  congress,  approved  April 
29,  1816  ("3  Stat,  at  L.,  328),  confirming 
certain   claims   to   land,   confirmed    one    of 


the  claims  although  the  recorder  of  land 
titles,  in  his  report,  made  in  1815,  had 
added  these  words,  "if  Indian  title  ex- 
tinguished." These  words  were  surplus- 
age. March  v.  Brooks,  14  How.  513,  14  L. 
Ed.   522. 

23.  Act  May  11,  1820,  confirming  titles 
to  land  described  by  register  and  receiver. 
—Blanc  V.  Lafayette,  11  How.  104,  114,  13 
L.    Ed.   623. 

Congress,  in  acting  upon  complete 
grants,  recognized  them  as  they  stood; 
and  the  act  of  May  11th,  1820,  confirming 
such  as  were  recommended  for  confirma- 
tion by  the  register  and  receiver,  had  no 
reference  to  any  particular  surveys.  Mc- 
Donogh  V.  Millaudon,  3  -How.  693,  11  L. 
Ed.   787. 

24.  Act  of  1824 — Waterlots  in  Mobile. 
—Pollard  V.  Files,  2  How.  591,  592,  11  L. 
Ed.  391;  Gamache  v.  Piquignot,  16  How. 
451,  14  L.  Ed.  1012;  Mobile  V.  Eslava,  16 
Pet.  234,  247,   10  L.   Ed.  948. 

Claim  confirmed  under  act  of  1824. — 
Mobile  V.  Eslava,  16  Pet.  234,  10  L.  Ed. 
948. 

Lot  held  to  be  within  exception  in  act 
of  1824.— Mobile  z:  Hallett,  16  Pet.  261, 
10  L.  Ed.  958;  Pollard  z:  Kibbe,  14  Pet. 
3.^3,  10  L.  Ed.  490;  Mobile  Zf.  Emanuel,  1 
How.  95,  11  L.   Ed.   60. 

Terms  "new  grants"  and  "power"  used 
in  act  of  1824  defined. — See  Pollard  v. 
Kibbe,   14   Pet.  353,   10   L.   Ed.   490. 

25.  Act  of  1831  confirming  title  of  in- 
habitants to  commons. — Les  Bois  v. 
Bramell,   4    How.   449,   11    L.    Ed.   1051. 

26.  The  confirming  act  of  1836. — Men- 
ard V.  Massey,  8  How.  293,  12  L.  Ed.  1085; 
Stoddard  v.  Chambers,  2  How.  284,  11  L. 
Ed.   269. 

27.  The  act  of  congress  of  August  16th, 
1856.— Lanfear  v.  Hunlcy,  4  Wall.  204,  18 
L.    Ed.    325. 

28.  Act  of  December  22,  1858. — United 
States  V.  Conway,  175  U.  S.  60,  67,  44  L. 
Ed.  72;  Ryan  v.  Carter,  93  U.  S.  78,  82, 
23   L.    Ed.   807. 

29.  Act  of  1866  "to  quiet  land  titles  in 
California." — The  act  of  congress  approved 
July  23,  1866,  ch.  219,  14  Stat.  218,  "to  quiet 
land  titles  in  California,"  purports  only  to 
confirm  the  title  of  the  state,  which,  in 
this  case,  is  perfect  without  it.  No-  at- 
tempt is  made  to  provide  for  the  settle- 
ment of  the  rights  of  conflicting  claimants 
under  the  state.  Congress  contented  it- 
self with  the  confirmation  of  the  state's 
title,  and  left  all  who  claimed  under  that 
title  to  their  remedies  in  the  courts  or 
other  tribunals  provided  by  law  for  that 
purpose.  Hastings  z'.  Jackson,  112  U.  S. 
233.  237.  28  L.  EH.  712. 

30.  Act  of  1867  for  rehef  of  heirs  of 
John  Bouligny. — Levev  z\  Stockslager,  129 
U.  S.  470,  478,  32  L.  Ed.  785. 
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14,  1874 ;3i  the  direct  grant  to  San  Francisco  ;32  ^^hile  a  treatment  of  various 
other  acts  passed  with  reference  to  the  proceedings  before  designated  tribunals 
for  the  purpose  of  perfecting  confirmations  of  the  many  different  classes  of 
land  claims,  will  be   found  in  the  appropriate  places  in  this  article. '''^ 

(c)  Deternwmtion  in  Land  Department. — The  4th  section  of  the  act  of  1805 
(2  U.  S.  Stat.  326),  required  a  person  claiming  land  within  Louisiana  to  deliver  to 
the  register  of  the  land  office,  or  recorder  of  land  titles,  within  the  district  where 
the  land  lies,  a  notice  in  writing,  stating  the  nature  and  extent  of  his  claim;  and 
also  to  deliver  to  the  said  register  or  recorder,  for  the  purpose  of  being  recorded, 
every  grant,  order  or  survey,  deed,  conveyance  or  other  written  evidence  of  his 
claim.^-* 

In  the  case  of  a  complete  grant,  the  claimant  need  only  record  the  original 
grant,  together  with  the  order  of  survey  and  plat.^^  As  to  time  within  which  such 
claims  must  be  filed  and  recorded  before  the  particular  officers,  and  as  to  effect 
of  failure  to  so  file  and  record,  see  cases  in  note.^^ 

Acts  of  1812  and  1813. — Authority  was  vested  in  the  recorder  of  land 
titles,  by  the  act  of  the  13th  of  June,  1812,  to  perform  the  same  duties  in  re- 
lation to  Spanish  claims,  not  decided  on  by  the  commissioners,  as  were  possessed 
and  exercised  by  the  boards  constituted  for  the  purpose  under  former  laws, 
except  that  all  of  the  decisions  of  the  recorder  were  to  be  subject  to  the  revision 
of  congress.2" 

The  act  of  1824  (4  Stat,  at  L.,  65)  made  it  the  duty  of  the  individual  own- 
ers or  claimants,  whose  lots  were  confirmed  by  the  act  of  1812,  to  proceed  before 


31.  Act  of  February  14,  1874. — Bryan 
V.    Kennett,   113    U.    S.    179,   28    L-    Ed.    908. 

32.  Direct  grant  to  San  Francisco. — 
Grisar  v.  McDowell,  6  Wall.  363,  18  L.  Ed. 
863. 

33.  Proceeding  before  designated  tribu- 
nals.— See  post,  "Determination  in  Land 
Department,"  III,  C,  3,  c,  (3),  (c);  "De- 
termination by  Commissioners,"  III,  C,  3, 
c,  (3),  (d);  "Determination  by  State,  Ter- 
ritorial and  Federal  Courts,"  III,  C,  3,  c, 
(3),   (e). 

34.  Determination  in  land  department. 
— Strother  v.  Lucas,  6  Pet.  763,  771,  8  L. 
Ed.  573;  Strother  v.  Lucas,  12  Pet.  410, 
458,  9  L.  Ed.  1137;  Bissell  v.  Penrose,  8 
How.    317,   338,    12   L.    Ed.    1095. 

If  such  person  shall  neglect  to  deliver 
such  notice  in  writing  of  his  claim,  or 
cause  to  be  recorded  such  written  evidence 
of  the  same,  all  his  right,  so  far  as  the 
same  is  derived  from  former  sections  of 
the  act,  shall  become  void,  and  forever 
thereafter  barred.  Strother  v.  Lucas,  6  Pet. 
763,  771.  8  L.  Ed.  573. 

But  the  act  of  congress  of  the  6th  of 
February,  1835,  for  the  final  adjustment  of 
claims  to  lands  in  the  state  of  Louisiana, 
removes  the  bar  imposed  by  the  act  of 
]805  as  to  claims  not  presented  thereunder 
as  required,  so  far  as  to  permit,  within 
the  space  of  two  years  from  its  date,  the 
prosecution  of  the  claim,  but  this  act  ac- 
complishes nothing  beyond  this  permis- 
sion. It  imparts  no  merit  or  strength  to 
any  claim  which  such  claim  did  not  pre- 
viously possess.  United  States  v. 
D'Auterieve,  10  How.  609,  627,  13  L.  Ed. 
560. 

35.  Complete  grant. — Bissell  v.  Penrose, 
8  How.  317,  338,  12  L.   Ed.  1095;   Strother 


V.  Lucas,  6  Pet.  763,  772,  8  L.  Ed.  573; 
Strother  v.  Lucas,  12  Pet.  410,  458,  9  L. 
Ed.   1137. 

36.  Time— Effect  of  failure.— Barry  v. 
Gamble,  3  How.  32,  54,  11  L.  Ed.  479; 
Strother  v.  Lucas,  12  Pet.  410,  448,  9  L. 
Ed.   1137. 

The  act  of  March  3,  1807  (2  Stat,  at  L., 
440),  declared  that  all  claims  to  land  in 
Missouri  should  be  void,  unless  notice  of 
the  claim  should  be  filed  with  the  re- 
corder of  land  titles,  prior  to  the  1st  of 
July,  1808.  Hence,  in  the  year  1824,  a 
claim  which  had  not  been  thus  filed  had 
no  legal  existence.  McCabe  v.  Worthing- 
ton,  16  How.  86,  14  L-   Ed.  856. 

In  a  suit  for  recovery  of  land,  under  the 
act  of  congress  of  July  4th,  1836,  the  plain- 
tiff offered  in  evidence  a  written  request 
to  the  recorder  of  lands  in  and  for  the 
territory  of  Missouri,  to  record  all  reg- 
istered concessions  found  in  certain  books 
named,  then  in  his  ofiice.  But  it  did  not 
appear  that  those  under  whom  the  plain- 
tiff claimed  had  any  agency  in  giving  the 
notice,  nor  that  any  signer  of  the  paper 
was  interested  in  the  lands  in  question, 
nor  that  any  of  them  represented  those 
who  were  or  professed  to  be  so  in- 
terested. The  notice  named  no  claimant, 
and  described  no  land,  and  did  not  intimate 
that  any  one  was  in  fact  claiming  under 
the  concessions  referred  to.  Held,  that 
the  paper  was  not  such  notice  of  the 
claim  as  the  act  contemplated.  Connoyer 
V.  Schacffcr.  22  Wall.  254.  22  L-  Ed.  837. 

37.  Act  of  1812.— Morrison  ?'.  Jackson, 
02  U.  S.  654.  663,  23  L.  Kd.  517;  Morrison 
V.  Benton,  92  U.  S.  664,  23  L.  Ed.  520; 
Strother  v.  Lucas,  12  Pet.  410,  453,  9  h. 
Ed.   1137. 
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the  recorder  of  land  titles,  and  it  was  the  duty  of  this  officer  to  issue  a  certificate 
of  confirmation  for  each  claim  confirmed,  and  furnish  the  surveyor  general  with 
a  list  of  the  lots  so  confirmed.^** 

Act  of  1854,  §  8 — Act  of  1870. — For  construction,  operation  and  effect 
of  act  of  1854,  §  8,  enjoining  the  adjustment  of  land  claims  in  New  Mexico,  on 
the  surveyor  general  of  that  territory,  see  notes  set  forth  below.^"  And  simi- 
larly, as  to  the  surveyor  general  of  Arizona,  by  the  act  of  July  15,  1870,  c.  292, 
16  Stat.  291,  304.^" 

The  act  of  June  22,  1860  (12  Stat.  8  5),  provides  for  presenting  claims 
in  Florida  and  Louisiana  to  the  registers  and  receivers  of  the  several  land  of- 
fices, within  their  respective  districts,  and  in  Missouri  to  the  recorder  of  land 
titles  for  the  city  of  St.  Louis,  and  for  a  report  on  the  claims  to  the  commis- 
sioner of  the  general  land  office,  and  through  him  to  congress.  In  all  such  cases 
congress  reserved  the  right  to  confirm  or  to  reject  the  claim.-*^ 

Act  of  1860 — Act  of  1869. — For  construction  and  application  of  the  acts 
of  June  21,  1860  and  February  15,  1869,  providing  for  the  adjustment  of  claims 


38.  Act  of  1824. — Gamache  v.  Piquignot, 
16  How.  451,  14  L.  Ed.  1012;  McCabe  v. 
Worthington,  16  How.  86,  14  L.  Ed.  856; 
Guitard  v.  Stoddard,  16  How.  494,  14  L. 
Ed.    1030. 

Confirmation  by  recorder  after  time 
elapsed. — Gamache  v.  Piquignot,  16  How. 
451,  14  L.   Ed.  1012. 

39.  Tameling  v.  United  States  Freehold, 
etc.,  Co.,  93  U.  S.  644,  662,  23  L-  Ed.  998; 
Astiazaran  v.  Santa  Rita,  etc.,  Min.  Co., 
148  U.   S.  80,  82,  37   L.   Ed.   376. 

The  function  of  the  surveyor  general, 
under  the  act  of  1854  (10  Stat,  at  L.  308, 
ch.  103),  was  merely  advisory,  and  until 
action  by  congress  had  supervened  on  an 
original  investigation  and  report  regard- 
ing an  alleged  land  grant,  it  was  not  only 
the  right,  but  the  duty,  of  that  official,  on 
proper  suggestion  being  made  to  him,  to 
hear  additional  evidence  and  transmit  it 
for  the  consideration  of  congress.  United 
States  V.  Ortiz,  176  U.  S.  422,  427,  44  L. 
Ed.  529. 

It  was  the  duty  of  the  surveyor  general, 
under  rules  and  regulations  to  be  estab- 
lished by  the  secretary  of  the  interior,  to 
inquire  into  and  report  to  congress  upon 
the  validity  or  invalidity  of  all  claims  to 
lands  within  the  territory  ceded  by  Mexico 
which  had  originated  before  such  cession, 
which  report  was  to  be  laid  before  con- 
gress for  such  action  thereon  as  might  be 
deemed  to  be  just  and  proper,  with  a  view 
to  the  confirmation  of  bona  fide  grants. 
Gilderslecve  v.  New  Mexico  Min.  Co.,  161 
U.  S.  573,  579,  40  U  Ed.  812;  Stoneroad  v. 
Stoneroad,  158  U.  S.  240.  246,  39  L.  Ed.  966; 
Astiazaran  v.  Santa  Rita,  etc.,  Min.  Co., 
148  U.  S.  80,  37  L.  Ed.  376. 

The  petition  to  the  surveyor  general  is 
the  commencement  of  proceedings,  which 
necessarily  involve  the  validity  of  the 
grant  from  the  Mexican  government  un- 
der which  the  petitioners  claim  title;  the 
proceedings  are  pending  until  congress  has 
acted;  and  while  they  are  pending,  the 
question  of  the  title  of  the  petitioners  can- 
not be  contested  in  the  ordinary  courts  of 
justice.     Astiazaran   v.    Santa     Rita,     etc.. 


Min.  Co.,  148  U.  S.  80,  83,  37  L.  Ed.  376. 

A  proceeding  in  the  district  court  of  a 
county  of  New  Mexico  is  nothing  to  the 
purpose  to  affect  a  title,  which,  under  the 
treaty  of  Guadaloupe  Hidalgo  and  the  act 
of  congress  of  July  22d,  1854,  was  sub 
judice  as  Mexican  lands.  The  claimants 
were  then  proceeding  on  their  claim  be- 
fore the  surveyor  general  and  congress 
under  that  act.  Rio  Arriba  Land,  etc., 
Co.  V.  United  States,  167  U.  S.  298,  42  L. 
Ed.    175. 

Effect  of  decision  of  officers. — The  re- 
port of  the  surveyor  general  acting  under 
the  act  of  July  22,  1854,  not  acted  on  by 
congress,  was  no  evidence  to  support 
ejectment  upon  a  grant  from  the  Mexican 
government.  Astiazaran  v.  Santa  Rita, 
etc.,  Min.  Co.,  148  U.  S.  80.  83,  37  L.  Ed. 
376;  Pinkerton  v.  Ledoux,  129  U.  S.  346„ 
32  L.  Ed.  706. 

Review  of  decision. — Where  the  sur- 
veyor general,  in  the  exercise  of  the  au- 
thority with  which  he  was  invested,  de- 
cides them  in  the  first  instance,  and  the 
final  action  on  each  claim  reserved  to  con- 
gress, such  action  is,  of  course,  conclusive, 
and  therefore  not  subject  to  review  in  any 
other  forum.  Tameling  v.  United  States 
Freehold,  etc.,  Co.,  93  U.  S.  644.  662,  23 
L.  Ed.  998;  Astiazaran  v.  Santa  Rita,  etc., 
Min.  Co.,  148  U.  S.  80,  82.  37  L-  Ed.  376. 
See  Maxwell  Land-Grant  Case,  121  U.  S. 
325,  366,  30  L.  Ed.  949;  Maxwell  Land- 
Grant  Case,  122  U.  S.  365.  30  L.  Ed.  1211. 

The  absence  of  a  provision  in  the  stat- 
ute providing  for  confirmation  of  Mexican 
grants,  for  a  judicial  review  of  the  sur- 
veyor general's  action,  indicates  the  in- 
tention of  congress  to  reserve  to  itself 
the  right  to  pass  upon  such  claims.  Stone- 
road V.  Stoneroad.  158  U.  S.  240,  252,  39 
L.  Ed.  966;  Astiazaran  v.  Santa  Rita.  etc.. 
Min.  Co..  148  U.  S.  80,  81,  37  L.  Ed.  376. 

40.  .Xst'azaran  7'.  Santa  Rita,  etc..  Min. 
Co..  148  U.  S.  80.  82.  37  L.  Ed.  376;  Ainsa 
V.  United  States,  161  U.  S.  208,  222,  40  L. 
Ed.    673. 

41.  Act  of  1860,  June  22.— Scull  v 
United  States,  98  U.  S.  410,  25  L.  Ed.  164. 
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within  the  Los  Aninas  grant  in  Colorado,  and  for  the  surveying,  etc.,  of  such 
claims,  and  conferring  powers  and  duties  on  the  particular  officers  of  the  land 
department  with  reference  thereto,  see  citations  in  note.'*- 

The  right  of  appeal  from  the  decision  of  the  register  and  receiver  to 
the  commissioner  of  the  general  land  office,  if  it  exists  in  any  case,  is  not 
hindered  by  the  fraudulent  character  of  the  decision  appealed  from,  and  the 
appeal  itself  is  the  mode  pointed  out  by  law  for  the  correction  of  any  error  that 
may  be  shown  in  the  decision  complained  of,  whether  that  error  has  been  pro- 
duced by  the  practice  of  fraud  and  corruption,  or  was  merely  an  honest  mis- 
take.43 

(d)  Dcfcniiinafioji  by  Coimnissioners — aa.  Creation  of  Cominissioiis — Object. 
— Act  of  March  3,  1803. — Georgia  ceded  certain  territory  to  the  United  States 
in  1802,  with  a  reservation  that  all  persons  who  were  actual  settlers  on  the  27th 
of  October,  1795,  should  have  their  grants  confirmed.  Subsequently,  congress 
passed  an  act  establishing  a  board  of  commissioners  to  examine  these  grants, 
whose  certificate  in  favor  of  the  claimant  should  amount  to  a  relinquishment, 
forever,  on  the  part  of  the  United  States.'*'* 

Florida  Land  Claims. — For  the  purpose  of  ascertaining  land  claims  in  Flor- 
ida, boards  of  commissioners  were  appointed,  with  extensive  powers,  and  great 
progress  was  made  in  the  adjustment  of  claims. "^'^ 

Act  of  March  3,  1851.— The  act  of  March  3,  1851,  created  the  board  of 
commissioners  to  ascertain  and  settle  land  titles  in  California,'*^  and  nothing 
more  is  contemplated  by  proceedings  under  that  act,  than  the  separation  of  lands 
owned  by  individuals  from  the  public  domain.'*'^  The  jurisdiction  given  by  the 
act  of  1851  was  only  to  decide  upon  the  validity  of  the  claim  presented,  and  if  the 
commission  decided  that  the  claims  were  not  valid  ones,  as  derived  from  the 
Mexican  or  Spanish  government,  it  was  their  duty  to  reject  them."*^ 

Disqualification  of  Commissioners. — An  objection  that  the  confirmation 
by  the  board  of  commissioners  was  void,  because  the  defendant  was,  at  the  time, 
one  of  the  board,  should  be  overruled,  where  it  does  not  appear  that  he  sat  at 
the  board,  at  the  timc*^ 

bb.  Jurisdiction,  Powers  and  Duties — (aa)  In  General. — The  power  of  the 
commissioners  to  ascertain  land  claims  in  Florida  were  principally  directed  to  the 
attainment  of  information,  on  which  they  might  report  to  congress,   who  gen- 

42.  Cra^g  v.  Leitensdorfer,  123  U.  S.  189,  U.  S.  353,  42  L.  Ed.  775;  United  States  v. 
205,  31  L.  Ed.  114;  Shaw  v.  Kellogg,  170  Ritchie,  17  How.  525,  15  L.  Ed.  236;  United 
U.  S.  312,  42  L.   Ed.  1050.  States  v.   Fossatt,  21   How.   445,   16   L.   Ed. 

43.  Appeal  to  commissioner  of  general  186. 

land  office. — Craig  v.  Leitensdorfer,  123  U.  47.     Effect    of   proceedings. — Meadcr    v. 

S.   189,  209,  31   L.   Ed.   114.  Norton,   11    Wall.   442,  20   L.    Ed.   184;    Bo- 

44.  Creation  of  commissions — Object —  tiller  v.  Dominguez,  130  U.  S.  238,  244,  32 
Act  of  1803.— Robinson  v.  Minor,  10  How.  L.  Ed.  926;  United  States  v.  Morillo,  1 
627,  13  L.  Ed.  568;  Hickey  v.  Stewart,  3  Wall.  706,  709,  17  L.  Ed.  626;  Beard  z\ 
How.  750,  11  L.  Ed.  814;  Fremont  v.  Federy,  3  Wall.  478,  493,  18  L.  Ed.  88. 
United  States,  17  How.  542,  15  L.  Ed.  241;  Hence,  a  decree  confirming  a  claim  to 
United  States  v.  Sandoval,  167  U.  S.  278,  land  rendered  in  such  proceedings,  even 
291,  42  L.  Ed.  168;  Henderson  v.  Poin-  when  followed  by  a  patent  of  the  United 
dexter,  12  Wheat.  530,  543,  544,  6  L.  Ed.  States,  is  not  conclusive  upon  the  equi- 
718.              _                       _  table    rights   of   third   persons.     They  can 

45.  Florida  land  claims. — United  States  assert  such  rights  in  a  suit  in  equity 
V.  Clarke,  8  Pet.  436,  444,  8  L.  Ed.  1001;  against  the  patentee  and  parties  claiming 
United  States  v.  Percheman,  7  Pet.  51,  8  under  him  with  notice.  Meader  v.  Norton, 
Ed.   604.  11  Wall.  442,  20  L.  Ed.  184;  United  States 

46.  Act  of  March  3,  1851.— Botiller  v.  v.  Fossat.  20  How.  413,  15  L.  Ed.  944.  See 
Dominguez,  130  U.  S.  238,  244,  32  L.  Ed.  post,  "Conclusiveness  of  Decision,"  HI, 
926;    Meader   v.    Norton,   11   Wall.    442,   20  C,  3,  c,   (3),   (d),  gg. 

L.    Ed.    184;    United    States    v.    Morillo,    1  48.     Beley    v.    Naphtaly,    169   U.    S.    353 

Wall.    706,    709,    17    L.    Ed.    626;    Beard    v.  357,   42    L.    Ed.   775. 

Federy,    3   Wall.    478,    493,    18    L.    Ed.    88;  49.    Disqualification  of  commissioners.— 

More  V.  Steinbach,  127  U.  S.  70,  32  L.  Ed.  Strother  v.   Lucas.   12   Pet.   410,  411,  452,  9 

51;    Williams   v.    United    States,   92    U.    S.  L.  Ed.  1137;  Strother  v.  Lucas,  6  Pet.  763, 

457,  23  L.  Ed.  497;  Beley  v.  Naphtaly,  169  708,  8  L.   Ed.  573. 


314 


PUBLIC  LANDS. 


erally  confirmed  all  claims  on  which  they  reported  favorably.^ ^  These  extraor- 
dinary tribunals,  proceeding  under  the  act  of  1851,  cannot  order  a  second  patent 
to  issue  for  a  part  of  the  land  previously  confirmed  to  the  original  grantee.^ ^  It 
was  not  the  duty  of  the  commissioners  to  arbitrate  the  disputes  of  the  several  as- 
signees.^- 

(bb)  Claims  Cognicablc. — The  act  of  congress  of  March  25th,  1812,  ap- 
pointing commissioners  to  ascertain  claims  on  the  east  side  of  the  Mississippi,  and 
west  side  of  the  Perdido,  and  falling  within  the  cession  of  France,  extended  to 
all  claims,  by  virtue  of  any  grant,  order  of  survey,  or  other  evidence  of  claim 
whatsoever,  derived  from  the  French,  British  or  Spanish  governments.^^ 

Act  of  1851. — Power  to  decide  upon  the  validity  of  any  claim  presented  to 
land  in  California,  by  virtue  of  any  right  or  title  derived  from  the  Spanish  or 
Mexican  government,  as  matter  of  original  jurisdiction,  is,  by  the  act  of  3d  of 
March,  1851,  exclusively  conferred  upon  the  commissioners  appointed  under  the 
first  section  of  that  act.^-^ 

Act  of  June  22,  1860. — As  to  construction  operation  and  effect  of  the  act 
of  June  22,  1860,  upon  the  jurisdiction  of  the  commissioners  and  as  to  the  claims 
upon  which  they  are  to  report,  see  case  cited.^^ 

cc.  Presentment  of  Claims  and  Hearing.— By  the  act  of  congress  passed 
on  the  3d  of  March,  18  51,  it  is  made  the  duty  of  every  person  claiming  lands 
in  California,  by  virtue  of  any  right  or  title  derived  from  the  Spanish  or  Mex- 
ican government,  to  present  the  same  to  the  commissioners  who  were  to  examine 
and  decide  upon  the  validity  of  the  claim.-^'^ 


50.  Jurisdiction,   powers    and    duties, — 

United  States  v.  Clarke,  8  Pet.  436,  445,  8 
L.  Ed.  1001.  See  Slidell  v.  Grandjean,  111 
U.  S.  412,  437,  28  L.   Ed.  321. 

California, — The  jurisdiction  of  a  board 
of  commissioners  for  the  settlement  of 
private  land  claims  in  California,  and  of 
the  courts  of  the  United  States  on  appeal, 
extends  not  only  to  the  adjudication  of 
questions  relating  to  the  genuineness  and 
authenticity  of  the  grant,  and  others  of 
a  similar  character,  but  also  all  questions 
relating  to  its  location  and  boundaries; 
and  does  not  terminate  until  the  issue  of 
a  patent  conformably  to  the  decree. 
United  States  v.  Fossatt,  21  How.  445,  16 
L.  Ed.  1S6;  United  States  v.  Grimes,  2 
Black   610,    17    L.    Ed.    352. 

51.  Second  patent  to  land  confirmed  to 
another, — United  States  v.  Covilland,  1 
Black  339,  17  L.  Ed.  40. 

If  such  a  decree  were  made,  it  would  not 
bind  the  government,  and  would  be  a 
nullity  as  between  the  original  grantee  and 
his  assignees.  United  States  v.  Covilland, 
1   Black  339.  17   L.  Ed.  40. 

52.  Arbitration  of  disputes. — United 
States  V.  Grimes,  2  Black  610,  17  L.  Ed. 
352. 

53.  Claims  cognizable. — Pollard  v.  Kibbe, 
14  Pet.  353,  10  L.  Ed.  490.  See  ante, 
"Claims  Recognized  under  Particular 
Treaties."  TTT.  C.  3,  b.  (2). 

54.  Act  of  1851.— United  States  v.  Cas- 
tillero,  2  Black  17,  158,  17  L.  Ed.  360; 
Williams  v.  United  States,  92  U.  S.  457, 
23  L.  Ed.  497;  United  States  v.  Fossatt,  21 
How.  445,  448,  16  L.  Ed.  186;  More  v. 
Steinbach.  127  U.  S.  70,  78,  32  L.  Ed.  51; 
United  States  v.  Sandoval,  167  U..  S.  278. 
291,  43  L.  Ed.  168;  Fremont  v.  United 
States,  17  How.  542,  553,  15  L.  Ed.  241. 


In  the  case  of  Lynch  v.  Bernal,  9  Wall. 
315,  19  L.  Ed.  714,  construing  a  decree  con- 
firming the  title  of  the  city  of  San  Fran- 
cisco to  pueblo  lands,  the  point  was  there 
presented,  that  the  lot  in  question,  being 
a  pueblo  lot,  was  not  within  the  jurisdic- 
tion of  the  board  of  commissioners  who 
had  confirmed  the  title  to  a  private  party. 
But  the  court  said  that  if  the  person  whose 
claim  was  confirmed  asserted  a  claim  ad- 
verse to  that  of  the  pueblo,  it  was  within 
the  jurisdiction.  Chaboya  v.  Umbarger, 
97   U.   S.   280,  283,  24  L.    Ed.   893. 

Mining  right, — The  commissioners  ap- 
pointed by  the  act  of  March  3,  1851,  had 
jurisdiction  to  decide  upon  the  validity  of 
a  claim  to  a"  mine  and  mining  right. 
United  States  v.  Castillero,  2  Black  17, 
158,    167.    17   L.   Ed.   360. 

Petition. — To  give  jurisdiction  to  the 
board  of  land  commissioners  to  investi- 
gate and  determine  a  claim  to  land  al- 
leged to  have  been  derived  from  the  Span- 
ish or  Mexican  governments,  it  is  not 
necessary  that  the  petition  of  the  claimant 
should  aver  that  such  claim  was  supported 
by  any  grant  or  concession  in  writing;  it 
is,  sufficient  if  the  petition  allege  that  the 
claim  asserted  was  by  virtue  of  a  right 
or  title  derived  from  either  of  those  gov- 
ernments. The  right  or  title  may  rest  in 
the  general  law  of  the  land.  Beard  v. 
Fcderv.  3  Wall.  478,  18  L.   Ed.  88. 

55,  Act  of  June  22.  I860.— United  States 
V.   Dalcour,  203  U.  S.  408,  51  L.   Ed.  248. 

56,  Duty  to  present — Act  of  1851, — Fre- 
mont 7'.  United  States,  17  How.  542,  15 
L.  Ed.  241;  Higueras  v.  United  States,  5 
Wall.   827,   18   L.    Ed.   469. 

.Ml  persons  thus  claiming  lands  were  re- 
quired to  present  their  claims  to  the  board 
within   two  j-ears   from   its   date,    and     all 
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Who  May  Present. — It  is  competent  to  persons  interested  in  a  claim  to  em- 
ploy the  name  of  the  original  claimant  in  proceedings  to  establish  the  validity  of 
the  claim  and  have  it  confirmed."^ 

Intervention.— Where  a  petitioner  files  a  claim  to  land  in  California  before 
the  board  of  commissioners  created  by  congress,  the  intervention  of  rival  claim- 
ants is  a  practice  not  to  be  encouraged.^^ 

Consolidation  of  Cases. — Where  the  original  Mexican  grantee  filed  his  pe- 
tition for  a  confirmation  of  the  title,  and  several  of  his  assignees  petitioned  also 
for  the  confirmation  of  the  parts  conveyed  to  them,  the  commissioners  should 
have  consolidated  all  the  cases. -^^ 

A  defect  in  the  title  of  a  petition  filed  before  the  board  of  commissioners 
for  the  ascertainment  of  land  claimed  in  east  Florida,  will  be  considered  in  decid- 
ing on  the  right,  but  does  not  constitute  an  objection  to  jurisdiction.^^ 

Presentation  of  Documentary  Evidence. — The  petitioners  were  required 
not  only  to  present  their  claims  to  the  commissioners,  but  also  the  documentary 
evidences  of  title  on  which  they  rely  to  support  the  same.*^^ 

Counsel — Evidence— Witnesses. — The   claimants   could   appear   by   counsel 

and  produce  documentary  evidence  and  witnesses  in  support  of  their  claims.^^ 

Hearing  on  Merits.— When  the  claim   was  duly  prescribed  and   ready   for 

hearing  it  was  the  duty  of  the  commissioners  to  proceed  to  examine  the  same, 

and  to  decide  upon  its  merits.^^ 

dd.  Rule  of  Decision. — In  determining  claims  under  Mexican  grants,  the 
board  of  land  commissioners  was  required  by  the  act  under  which  it  was  cre- 
ated, to  be  governed  by  the  treaty  of  Guadaloupe  Hidalgo,  the  law  of  nations,  the 
laws,  usages  and  customs  of  the  government  from  which  the  claim  was  derived, 
the  principles  of  equity,  and  the  decisions  of  the  supreme  court  of  the  United 
States,  so  far  as  they  were  applicable.^^ 

ee.  Report  and  Decree. — Where  Mexican  grants  were  by  metes  and  bounds,  or 
where  proceedings  before  Mexican  authorities,  such  as  took  place  upon  a  juridical 
delivery  of  possession,  had  established  the  boundaries,  or  where,  from  any  other 
source  pending   the   proceedings    for  a  confirmation,   the  boundaries   were   indi- 


lands  the  claims  to  which  were  not  pre- 
sented to  the  board  within  that  period, 
were  considered  as  part  of  the  public 
domain  of  the  United  States.  More  v. 
Steinbach,  127  U.  S.  70,  79,  32  L.  Ed.  51; 
Higueras  v.  United  States,  5  Wall.  827, 
S33,   18    L.    Ed.   469. 

The  act  of  congress  of  May  26th,  1830, 
requires  that  all  claims  to  lands  which 
have  been  presented  to  the  commissioners, 
or  to  the  register  and  receiver  of  east 
Florida,  and  had  not  been  "finally  acted 
upon,"  should  be  adjudicated  and  settled, 
as  prescribed  by  the  act  of  1828;  there  was 
no  direct  limitation  as  to  the  time  in  which 
a  claim  should  be  presented.  United  States 
V.  Delespinc,  15  Pet.  319,  10  L.   Ed.  753. 

57.  Who  may  present. — United  States  v. 
Sutter,  21  How.  170,  182,  16  L.  Ed.  119; 
United  States  v.  Percheman,  7  Pet.  51,  8 
L.  Ed.  604;  United  States  i'.  Patterson,  15 
How.  10,  14  L.  Ed.  578. 

Although  the  assignee  of  a  Mexican  title 
was  not  prohibited  from  presenting  his 
case  to  the  land  commissioners  in  his  own 
name  where  he  was  assignee  of  the  whole 
claim,  that  was  his  proper  method  of  pro- 
ceeding, but  where  the  land  claimed  was 
portioned  out  among  many  vendees,  the 
proper    party   to    ^hc    proceeding    was    the 


original  grantee,  who  could  prqiduce  the 
documents  of  title,  and  who  best  knew 
how  to  establish  it.  United  States  v. 
Grimes,  2  Black  610,  17  L.  Ed.  352.  See, 
also.  United  States  v.  Neleigh,  1  Black 
298,  17  L.   Ed.  144. 

58.  Intervention. — United  States  v.  Fos- 
sat,  20  How.  413,   15  L.   Ed.  944. 

59.  Consolidation  of  cases. — United 
States  V.  Grimes,  2  Black  610,  17  L.  Ed 
352. 

60.  Defect  in  title  of  petition.— United 
States  V.  Clarke,  8  Pet.  436,  446,  8   L.   Ed. 

tool. 

61.  Presentation  of  documentary  evi- 
dence.—United  States  V.  Castillero,  2 
Black  17,  146,  17  L.   Ed.  360. 

62.  Counsel  —  Evidence  —  Witnesses.— 

More  V.  Steinbach,  127  U.  S.  70,  78    32  L 
Ed.  51. 

63.  Hearing  on  merits.— Williams  z: 
United  States.  92  U.  S.  457,  23  L.  Ed.  497; 
Belcy  T'.  Naphtaly,  169  U.  S.  353,  356.  42 
L.    Ed.    77,5. 

64.  Rule  of  decision. — More  ?-.  Stein- 
bach, 127  U.  S.  70,  82,  32  L.  Ed.  51 ;  United 
States  V.  Castillero,  2  Black  17,  158,  17  L. 
Ed.  360;  United  States  t'.  Sandoval,  167  U. 
S.  278,  42  L.  Ed.  168:  Fremont  t'.  United 
States,   17  How.   542,   553,   15   L.   Ed.  241. 


316 


PUBLIC  LANDS. 


cated,  it  was  proper  for  the  board  to  declare  them  in  its  decrees. "^^ 

ff.  Rez'iezi'  by  Courts — (aa)  Li  General. — The  action  of  the  commission  ap- 
pointed to  investigate  private  land  claims  in  California  was  subject  to  review  by 
the  district  court  of  the  United  States,  with  a  right  of  appeal  from  its  decision  to 
the  supreme  court.^'' 

(bb)  Proceedings  to  Perfect. — The  9th  section  of  the  act  of  1851  directed  that 
the  United  States  or  the  claimant  might  file  a  petition,  praying  an  appeal  to  the 
district  court,  and  other  sections  pointed  out  the  mode  of  proceeding.  But  this 
was  all  changed  by  an  act  passed  on  the  31st  of  August,  1852  (10  Stat,  at  L., 
99),  which  directed  that  the  filing  of  a  transcript  with  the  clerk  of  the  district 
court  should,  ipso  facto,  operate  as  an  appeal.^'^ 

(cc)  Nature  of  Proceeding  and  Hearing. — The  board  of  commissioners  was 
not  a  court,  under  the  constitution,  invested  with  judicial  powers;  and  the  com- 
mencement of  the  suit  in  the  district  court,  when  transferred  there,  must  be  re- 
garded as  an  original  proceeding.^ ^  These  cases  were  not  heard  upon  the  record 
transmitted  to  the  court,  and  were  not  subject  to  be  disposed  of  whenever  they 


65.  Report  and  decree. — United  States 
v.  Scpulveda,  1  Wall.  104,  17  L.  Ed.  569.  _ 

Where  grants  were  for  a  certain  speci- 
fied quantity  within  exterior  boundaries 
embracing  larger  tracts,  in  relation  to 
which  no  proceedings  were  ever  taken  by 
the  former  government  for  its  measure- 
ment and  segregation,  the  duty  of  the 
board  was  discharged  by  a  confirmation  of 
the  claim  in  the  general  terms  of  the  grant, 
leaving  the  specific  quantity  designated  to 
be  surveyed  and  laid  off  by  the  proper  of- 
ficers of  the  government,  to  whom  the  sub- 
ject of  surveys  was  intrusted.  United 
States  V.  Sepulveda,  1  Wall.  104,  108.  17 
L.  Ed.  569.  See  post,  "Right  of  Selection 
within  Outerboundaries,"  III,  C,  3,  c,  (3), 
(g),  cc,  (cc). 

66.  Review  by  courts. — Frasher  v. 
O'Connor,  115  U.  S.  102,  107,  29  L.  Ed.  311; 
United  States  v.  Castillero,  2  Black  17, 
158,  17  L.  Ed.  360;  Tameling  v.  United 
States  Freehold,  etc.,  Co.,  93  U.  S.  644, 
662.  23  L.  Ed.  998;  Beley  v.  Naphtaly,  169 
U.  S.  353,  42  L.  Ed.  775;  United  States  v. 
Ritchie,  17  How.  525,  15  L.  Ed.  236;  United 
States  V.  Fossatt,  21  How.  445,  448,  16  L. 
Ed.  186;  Beard  v.  Federy,  3  Wall.  478,  492, 
18  L.  Ed.  88;  Fremont  z/.  United  States, 
17    How.    542,   552,   15    L.    Ed.    241. 

Interest — Motive. — The  motives  which 
may  actuate  parties  intervening  in  a  Cali- 
fornia land  case  to  appeal,  or  the  fact  that 
an  inconsiderable  interest  in  the  grant  is 
represented  by  them,  can  have  no  in- 
fluence upon  the  decision  of  the  matter 
prcsentcfl.  The  holder  of  the  slightest  in- 
terest, if  properly  before  the  court,  has 
the  right  to  insi.st  upon  a  fair  location  of 
the  quantity  granted,  however  much  such 
location  may  clash  with  the  wishes  of  his 
co-owners.  United  States  v.  Armijo,  5 
Wall.  444,  18   T..   Ed.  492. 

67.  Proceedings  to  perfect. — United 
States  V.  Ritchie.  17  How.  525,  15  L.  Ed. 
236;  Beard  v.  Federy,  3  Wall.  478,  18  L. 
Ed.   88. 

Notice  of  intention. — The  12th  section 
of  the  act  of  31st  of  August,  1852,  provid- 
ing for  an  appeal  from  the  board  of  land 


commissioners  in  California  to  the  district 
court,  directs  that  notice  of  an  intention 
to  appeal  shall  be  filed  within  six  months; 
and  on  failure  to  file  such  notice,  the  ap- 
peal shall  be  regarded  as  dismissed.  This 
language  is  mandatory  on  the  court,  and 
admits  of  no  discretion.  In  case  of  such, 
failure,  the  appeal  must  be  dismissed. 
Yturbide  v.  United  States,  22  How.  290, 
16  L.  Ed.  342;  Beard  v.  Federy,  3  Wall. 
478.  18  L.   Ed.  88. 

The  attorney  general  shall,  within  six 
months  after  receiving  a  certified  tran- 
script of  the  decree  and  proceedings,  when 
the  decision  is  against  the  United  States,, 
cause  notice  to  be  filed  with  the  clerk 
that  the  appeal  will  be  prosecuted,  and  on 
failure  to  give  such  notice  that  "the  ap- 
peal shall  be  regarded  as  dismissed."  It 
is  held  that  when  the  attorney  general 
gave  notice  that  he  would  not  prosecute 
the  appeal,  such  appeal  was  for  all  legaf 
purposes  in  fact  dismissed,  and  the  decree 
of  the  board  took  effect  precisely  as  if 
no  appeal  had  ever  been  taken;  and  an 
order  or  decree  of  the  district  court  giv- 
ing leave  to  the  claimant  to  proceed  upon 
the  decree  of  the  board  as  upon  a  final 
decree  was  a  proper  disposition  of  the 
case.  Beard  v.  Federy,  3  Wall.  478,  18 
L.    Ed.    88. 

68.  Nature  of  proceeding  and  hearing. — • 
United  States  v.  Ritchie,  17  How.  524,  1.S 
L.  Ed.  236;  Grisar  v.  McDowell,  6  Wall. 
363.  375,   18   L.   Ed.   863. 

The  act  of  congress  of  March  3d,  1851.. 
§  13,  points  out  the  mode  in  which  con- 
testing claimants  may  liti.gate  their  re- 
spective rights  to  a  patent  from  the  gov- 
ernment, by  presenting  "a  petition  to  the 
district  judge  of  the  United  States  for 
the  district  in  which  the  lands  are  situated, 
plainly  and  distinctly  setting  forth  his  title 
thereto,  and  praying  the  said  judge  to  hear 
and  determine  the  same;  a  copy  of  which 
petition  shall  be  served  upon  the  adverse 
party,  thirty  days  before  the  time  ap- 
pointed for  hearing  the  same,  etc."  United 
States  V.  White,  23  How.  249,  253,  IG 
L.  Ed.  560.  • 
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could  be  argued,  but  they  were  tried  anew  upon  the  testimony  and  proceedings 
had  before  the  board  and  such  further  testimony  as  might  be  produced. *'°  The 
district  court  possessed  the  power  to  open  a  case  for  the  purpose  of  hearing 
newly-discovered  evidence  upon  the  title  of  the  claimant  J  *^ 

(dd)  Remand. — Where  two  persons  appear  to  have  conflicting  claims  to  land 
in  California,  and  the  United  States  does  not  appear  to  have  any  interest  in  the 
matter,  and  the  case  is  brought  to  the  supreme  court  by  proceedings  to  which  the 
United  States  is  a  party,  the  supreme  court  will  remand  the  record  to  the  court 
in  California,  with  directions  to  allow  the  contesting  parties  to  proceed  in  the 
manner  pointed  out  by  the  act  of  congress  passed  in  1851."^  Although  there  are 
strong  grounds  of  suspicion  with  respect  to  the  bona  fides  of  the  grant,  if  the 
claimants  have  not  had  an  opportunity  of  producing  evidence  in  the  court  below, 
the  case  will  be  remanded  to  that  court  for  further  proceedings."  ^ 

(ee)  Amendment  of  Confinnation. — The  confirmation  by  the  board  of  com- 
missioners cannot  be  amended  where  its  jurisdiction  to  adjudicate  such  claims 
ceased  more  than  fifteen  years  before  the  petition  to  amend  was  filed  in  the  dis- 
trict court;  the  decree  of  the  commissioners  was  never  legally  transferred  to  the 
district  court,  so  as  to  give  that  court  any  jurisdiction  in  the  case;  the  claim- 
ants, having  acquiesced  for  fifteen  years  in  the  decree  of  confirmation,  are  with- 
out legal  remedy ;  the  party  is  not  entitled  to  the  redress  claimed  under  any  act 
of  congress  in  force  at  the  present  time.'^^ 

gg.  Conclusiveness  of  Decision. — The  act  of  March  3,  1851,  c.  41,  creating  a 
special  tribunal  for  the  investigation  of  claims  to  land  and  the  determination  of 
their  validity  as  respected  the  United  States,  declared  that  the  final  decrees 
rendered  by  the  said  commissioners,  or  by  the  district  or  supreme  court  of  the 
United  States,  or  any  patent  to  be  issued  under  this  act,  shall  be  conclusive  be- 
tween the  United  States  and  the  said  claimants  only,  and  shall  not  affect  the  inter- 
ests of  third  persons."'* 

Spanish  and  French  Claims. — The  acts  of  the  commissioners  appointed  to 
adjust  and  settle  land  titles  in  territories  ceded  by  Spain  and  France,  under  the 
acts  of  congress  authorizing  and  confirming  the'  same,  are  conclusive  as  to  all 
titles  to  lands,  which  have  been  confirmed  according  to  the  provisions  of  the  dif- 
ferent acts  of  congress  on  the  subject."^ 

69.  Cases  tried  anew. — Reese  v.  United  the  validity  of  the  claim  presented,  and 
States,  9  Wall.  13,  19,  19  L-  Ed.  541;  whether  it  was  entitled  to  confirmation, 
United  States  v.  Ritchie,  17  How.  525,  533,  were  matters  for  it  to  determine,  and  its 
15  L.  Ed.  236;  Grisar  v.  McDowell,  6  decision,  however  erroneous,  cannot  in 
AVall.  363,  375,  18  L.  Ed.  863.  general   be   collaterally  assailed.     Beard   v. 

70.  Opening     case.— United     States     v.  Federy,  3  Wall.  478,  489.  18  L.  Ed.  88. 
Rocha,  9  Wall.  639,  19  L.  Ed.   612.  "Tbe    rule    which    applies    to    the    judg- 

71.  Remand. — United  States  v.  White,  ments  of  other  inferior  tribunals  applies 
23  How.  249,  16  L.  Ed.  560.  here — that     when    it    has    once     acquired 

72.  United  States  v.  Cambuston,  20  jurisdiction  its  subsequent  proceedings 
How.   59,   15   L.   Ed.   828.  cannot  be  collaterally  questioned  for  mere 

73.  Amendment  of  confirmation. — Wil-  error  or  irregularitv."  Beard  v.  Federy, 
liams  %\   United   States,  92   U.   S.   457,  461,  3  Wall.  478,  4Sn,  18  L.  Ed.  88. 

22  L.  Ed.   497.  75.       Spanish      and      French      claims. — 

74.  Conclusiveness  of  decision. — Califor-  Strothcr  v.  Lucas,  12  Pet.  410,  411,  9  L. 
nia  Powder  Works  f.  Davis,  151  U.  S.  389,  Ed.  1137.  See  Hickev  v.  Stewart,  3  How. 
394,  38  L.  Ed.  206;  United  States  v.  Fos-  750,  11  L.  Ed.  814;  Henderson  v.  Poin- 
sat,  20   How.   413,   425,   15   L.    Ed.   944.  dexter,    12   Wheat.   530,   543,   6    L.    Ed.   718. 

A  decision  by  this  board   of  land  com-  Where      congress      conferred      a      title 

missioners    as    to    the    validity    of   a    claim  cnianatinu-    from    the    United    States,    and 

is  not  open  to  collateral  attack,  for  an  ap-  vested  it  in  the  person  to  whom  the  com- 

peal   was   allowed   to   the   district   court   of  missioners  awarded   the  land,  such   title  is 

the  United  States.     They  had  jurisdiction  conclusive  against  the   government,  and  a 

to    consider    whatever    was    necessary    to  court  of  law  cannot  inquire   into  previous 

the  validity  of  the  claims — propositions  of  facts,  in  a  collateral  action,  with  a  view  of 

law  or  propositions  of  fact.     Thompson  v.  impeaching  that  title.     It  is  equivalent  to 

Los  Angeles  Farming,  etc.,  Co.,  180  U.  S.  a  patent.     La  Roche  v.  Jones,  9  How.  155, 

72,    77,    45    L.    Ed.    432.  13    L.    Ed.    85. 

The  board   having  acquired  jurisdiction,  As  a  source  of  individual  title,  the  judg- 
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hh.  Congressional  Confirmation  of  Decision. — An  act  of  congress  confirming 
the  decisions  in  favor  of  land  claimants  by  three  commissioners,  designating 
their  names,  manifests  an  intention  to  refuse  to  confirm  decisions  of  two  of  them, 
though  a  majority  were  authorized  to  act  upon  and  determine  the  validity  of 
claims  presented."^ 

(e)  Determination  by  State,  Territorial  and  Federal  Courts — aa.  Jurisdiction, 
— The  validity  of  a  land  claim  can  only  be  determined  in  a  tribunal  which  has 
been  provided  for  such  purpose  i'^^  hence,  the  courts  of  justice  cannot,  without 
legislation,  confirm  a  claim  because  the  holder  of  an  incomplete  title  has  no  stand- 
ing in  court.  The  exercise  of  such  a  jurisdiction  would  be  a  mere  usurpation  of 
judicial  power  and  the  proceeding  would  be  void.'^*  The  duty  of  confirmation 
by  the  acts  of  congress  is  deputed  to  the  courts  of  justice  of  the  United  States 
in  a  great  many  instances,  in  execution  of  the  treaty  with  Spain."^ 

bb.  Proceedings  Pending  in  Other  Tribunal. — Where  the  claimants  were  pro- 
ceeding on  their  claim  before  the  surveyor  general,  and  congress,  under  the  act 
of  July  22,  1854,  an  attempt  to  enforce  that  title  and  have  it  adjudicated  by  the 
local  courts,  is  void.^'^  The  circuit  court  has  no  jurisdiction  to  interfere  with  or 
relieve  against  a  survey,  which,  by  the  allegation  of  the  bill  itself,  is  pending  be- 
fore the  district  court. ^^ 


ment  and  recorded  certificate  stand  on 
the  same  footing  as  a  patent,  and  m^rge 
all  previous  requirements,  and  all  future 
inquiry  into  such  requirements,  when 
the  grant  is  relied  on,  as  here,  in  defense 
of  an  ejectment.  La  Roche  v.  Jones,  9 
How.  155,  171,  13  L.  Ed.  85.  See  Hickey 
V.  Stewart,  3  How.  750.  11  L-  Ed.  814.  See 
post,  "Conclusiveness  of  Decrees  and  Con- 
firmatory  Acts,"   III,   C,   3,   c,    (5),   (e). 

76.  Congressional  confirmation. — Slidell 
V.  Grandjean,  111  U.  S.  412,  437,  28  L.  Ed. 
321.  See  ante,  "In  General,"  II Ir  C,  3,  c, 
(3),  (d),  ff,   (aa). 

77.  Determination  by  state  and  territo- 
rial courts. — Maish  ;■.  Arizona,  164  U.  S.  599. 
COS,  41  L.  Ed.  567;  Astiazaran  v.  Santa 
Rita,  etc.,  Min.  Co..  148  U.  S.  80,  37  L. 
Ed.  376;  West  v.  Cochran,  17  How.  403. 
15  L.  Ed.  110;  Les  Bois  v.  Bramell,  4 
How  449,  11  L.  Ed.  1051;  Ainsa  v.  United 
States,  161  U.  S.  208,  40  L.  Ed.  G73;  United 
States  V.  Sandoval.  167  U.  S.  278.  293.  42 
L.  Ed.  168;  United  States  v.  ClaTkc,  8  Pet. 
436.    444.    8    L.    Ed.    1001. 

"The  judicial  tribunals,  in  the  ordin.iry 
administration  of  justice,  have  no  jurisdic- 
tion or  power  to  deal  with  these  inc'pi'"-''t 
indefinite  claims  without  survey  or  spe- 
cific boundaries,  either  as  to  survey  or 
fixing  boundaries,  but  that  such  titles, 
until  an  authorized  survey  is  made,  at- 
tach to  no  land,  nor  can  a  court  of  justice 
ascertain  its  location  or  boundaries,  as 
that  power  is  reserved  to  the  executive 
department.  Landes  v.  Brant,  10  Hovv. 
348,  370,  13  L.  Ed.  449;  West  v.  Cochran, 
17  How.  403,  414,  15  L.  Ed.  110;  Maguire 
V.  Tyler,  8  Wall.  650,  661,  19  L.  Ed.  320. 
Snyder  v.  Sickles,  98  U.  S.  203,  212,  c.-) 
L.    Ed.    97. 

78.  Les  Bois  ?'.  Bramell.  4  TTow.  449.  U 
L.  Ed.  1051;  West  v.  Cochran.  17  How. 
403,  15  L.  Ed.  110;  Stoneroad  v.  Stoneroad, 
158  U.  S.  240,  251.  39  L.  Ed.  966:  Bnr- 
eess  r.   Gray,   16  How.   48,   14   L.   Ed.   830; 


United  States  v.  Lawton,  5  How.  10,  12 
L.  Ed.  27;  United  States  v.  Roselius,  15 
How.  31,  34,  14  L.  Ed.  587;  Hickey  v. 
Stewart,  3  How.  750,  11  L.  Ed.  814;  Dc- 
lassus  V.  United  States,  9  Pet.  117,  9 
L.    Ed.   71. 

79.  Execution  of  Spanish  treaties. — 
United  States  v.  Hanson,  16  Pet.  196,  10 
L.  Ed.  935. 

By  the  act  of  May  26,  1824,  power  was 
given  to  the  district  court  to  confirm 
claims  for  land  and  this  act  was  revived 
by  the  act  of  1844  as  to  certain  territories. 
United  States  v.  Lawton,  5  How.  10,  12  L. 
Ed.  27;  United  States  v.  Boisdore,  8  How. 
113,    12    L.    Ed.    1009. 

Act  of  1844,  June  17.— The  act  of  May 
26,  1824,  in  part  re-enacted  by  the  act  of 
June  17,  1844  (5  Stat,  at  L.,  676),  did  not 
create  any  new  rights,  or  enlarge  those 
previously  existing;  but  only  allowed 
claims  to  be  presented  to  the  court  which 
would  otherwise  have  been  barred.  United 
States  V.  D'.\uterive,  10  How.  609,  13  L. 
Ed.  560;  United  States  v.  Boisdore,  8  How. 
113,    12    L.    Ed.    1009. 

The  eleventh  section  of  the  act  of  June 
22,  1860  (12  Stat.  85),  authorizes  the  claim- 
ants in  a  defined  and  limited  class  of 
cases  to  sue  by  petition  in  the  dist'"ict 
court  of  the  United  States  within  whose 
jurisdiction  the  land  is  situate.  Scull  z: 
United  States.  98  U.  S.  410,  25  L.  Ed.  164. 

For  construction  of  act  of  1860,  see  the 
case  of  United  States  r.  Dalcour,  203  U. 
S.    408.    51    L.    Ed.    248. 

80.  Proceedings  pending  in  other  tribu- 
nal.— Rio  Arril^a  Land,  etc.,  Co.  v.  United 
States,  167  U.  S.  298,  308,  42  L.  Ed.  175; 
Maish  V.  Arizona,  164  U.  S.  599,  608,  41 
L.  Ed.  567;  Astiazaran  v.  Santa  Rita,  etc., 
Min.    Co.,   148  U.    S.   80,   37   L.    Ed.   376. 

81.  Case  pending  before  district  court. — 
United  States  ?'.  Throckmorton,  98  U.  S. 
61,   71,  25   L.    Ed.  93. 
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cc.  Claims  Cognizable  and  Confirmahle. — The  act  of  May  25th,  1824,  gives 
the  district  court  authority  to  hear  and  determine  all  questions  arising  in  any 
cause  brought  before  it,  by  the  petition  of  any  person  claiming  lands  within  the 
state  of  Missouri,  by  virtue  of  any  French  or  Spanish  grant,  concession,  warrant 
or  order  of  survey,  legally  made  or  issued  before  the  10th  day  of  March,  1804, 
by  the  proper  authorities,  to  any  person  or  persons  resident  in  the  province  of 
Louisiana,  at  the  date  thereof,  and  which  was  protected  and  secured  by  the 
treaty  between  the  United  States  and  France  of  the  30th  of  April,  1803,  and 
which  might  have  been  perfected  into  a  complete  title,  under  and  in 'conformity 
to  the  laws  and  usages  and  customs  of  the  government  under  which  the  same 
originated,  had  not  the  sovereignty  of  country  been  transferred  to  the  United 
States. ^2 

The  acts  of  1824  and  1844  authorize  a  proceeding  for  confirmation  in 
those  cases,  only  where  the  title  set  up  is  imperfect,  but  equitable.**^  Whether,  or 
not  the  instrument  was  a  perfect  and  complete  grant  by  the  laws  of  Spain,  was 
a  question  for  the  court,  and  not  for  the  jury.^-* 


82.  Claims  cognizable. — Delassus  v. 
United  States,  9  Pet.  117,  9  L.  Ed.  71; 
Smith  V.  United  States,  10  Pet.  326,  9  L. 
Ed.  442;  United  States  v.  Glamorgan,  101 
U.  S.  822,  828,  25  L.  Ed.  836;  Scull  v. 
United  States,  98  U.  S.  410,  25  L.  Ed.  164; 
United  States  v.  Davenport,  15  How.  1, 
14  E.   Ed.   575. 

No  claim  to  land  in  Missouri  can  be 
confirmed,  under  the  acts  of  1824  or  1828, 
unless  by  a  grant,  concession,  warrant  or 
order  of  survey,  for  some  tracts  of  land 
described  therein,  to  make  it  capable  of 
some  definite  location,  consistently  with 
its  terms,  made,  granted  or  issued  before 
the  10th  of  March,  1804,  or  by  an  order 
to  survey  any  given  quantity,  without  any 
description  or  limitation  as  to  place,  which 
shall  have  been  located  by  a  survey,  made 
by  a  proper  officer,  before  that  time. 
Smith  V.  United  States,  10  Pet.  326,  9  L. 
Ed.  442;  United  States  v.  Lawton,  5  How. 
10,   12   L.   Ed.   27. 

83.  Imperfect  but  equitable  title. — 
United  States  v.  Reynes,  9  Plow.  127,  143, 
144,  13  L.  Ed.  74;  United  States  v.  D'Aute- 
rive,  10  Hov/.  609,  13  L.  Ed.  560;  United 
States  V.  D'Auterieve,  15  How.  14,  14  I<. 
Ed.  580;  United  States  v.  Castant,  12  How. 
437,  13  L.  Ed.  1056;  United  States  v. 
McCullagh,  13  How.  216,  14  L-  Ed.  118; 
United  States  v.  Roselius,  15  How.  36, 
37,  14  E.  Ed.  590;  United  States  v.  Moore, 
12  How.  209,  13  L.  Ed.  958;  United  States 
V.  Pillerin,  13  How.  9,  14  _  L.  Ed.  28; 
United  States  v.  Philadelphia,  11  ITo^-. 
609,  13  L.  Ed.  834,  followed  in  United 
States  V.  Livingston,  11  How.  662.  Vi  L. 
Ed.  856;  United  States  v.  Callender,  11 
How.  662,   13   L.   Ed.   856. 

French  grants  of  land  in  Louisiana, 
made  after  the  treaty  of  Fontainbleau,  by 
which  Louisiana  was  ceded  to  Si'-iin,  are 
void,  unless  confirmed  by  the  Spanish  au- 
thorities before  the  cession  to  the  United 
States.  But  if  there  is  a  foundation  for 
presuming  a  confirmation  by  Spain,  then 
the  cases  are  not  included  within  the 
acts  of  1824  and  1844.  United  States  7-. 
t  Pillerin,  13  How.  9,  14  L.   Ed.  28;  United 


States  V.  Reynes,  9  How.  127,  13  L.  Ed. 
74;  United  States  v.  D'Auterive,  10  How. 
609,  13  L.  Ed.  560.  See  United  States  v. 
McCullagh,  13  How.  216,  217,  14  L.  Ed 
118. 

Where  at  the  date  of  the  grant,  it  was 
necessary  to  obtain  the  ratification  of  the 
civil  and  military  governor  before  the  title 
became  perfected,  if  this  had  not  been 
done,  the  title  was  imperfect,  although 
the  petition  alleges  that  it  was  perfect, 
and  the  district  court  had  jurisdiction  un- 
der the  acts  of  1824  and  1844.  United 
States  V.  Davenport,  15  How.  1,  14  L  Ed 
575. 

Claims  by  heirs  and  assignees. — Where 
there  is  no  evidence  that  the  claimants  are 
the  heirs  of  the  grantee,  nor  that  any  one 
claiming  under  him  ever  took  possession 
or  exercised  any  act  of  ownership  from 
the  date  of  the  alleged  grant  to  the  time 
of  the  filing  of  the  petition,  there  can  be 
no  confirmation.  United  States  v.  Le- 
Blanc,  12  How.  435,  436,  13  L.  Ed.  1055, 
followed  in  United  States  v.  Gusman,  14 
How.  193,  14  L.  Ed.  340;  United  States  v. 
Rilheux,   14  How.   189,   192,  14   L.   Ed.  381. 

Nor  can  there  be  a  confirmation,  where 
there  was  no  proof  that  the  persons  who 
purported  to  convey  as  heirs  were  actually 
the  heirs  of  the  party  whom  they  pro- 
fessed to  represent.  United  States  v. 
Hughes,  13  How.  4,  14  L.  Ed.  26;  United 
States  V.  Hughes,  13  How.  1,  14  L.  Ed. 
25;  United  States  v.  Hughes,  13  How  7 
14  L.    Ed.   27.  ■      ' 

84.  Question  for  court.— United  States 
V.   Turner,   11    How.   663,    13    L.    Ed.    857. 

Where  a  mutilated  title  paper  is  set  up, 
unaccompanied  by  a  plan  of  survey  and 
process,  verbal,  which  the  grant^refers  to 
as  a  part  thereof,  and  where  an  equity 
standing  in  advance  of  the  grant  is  re- 
lied on  by  the  petition,  it  is  the  duty  of 
the  court  to  act  on  the  mutilated  title, 
and  on  the  assumed  equity,  and  ascertain 
whether  the  claims  of  complainants  can 
be  sustained.  United  States  v.  Power  11 
How.    570,   580,    13    L.    Ed.    817. 
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Evidence  of  Mere  Naked  Possession. — The  district  court  had  no  power 
to  act  upon  evidence  of  mere  naked  possession,  unaccompanied  by  written  evi- 
dence conferring,  or  professing  to  confer,  a  title  of  some  description.^^ 

Act  of  1828. — A  judge  of  the  superior  court  of  Florida  acting  under  the  act 
of  May  23,  1828,  could  not  take  cognizance  of  any  claim  annulled  by  the  treaty 
of  1819.8« 

District  Court— Act  of  1830.— The  act  of  May  26,  1830,  providing  for  the 
settlement  of  claims  in  Florida,  comprehended  all  existing  claims  and  is  not  lim- 
ited to  claims  protected  by  the  treaty  of  1819.^" 

Act  of  1860. — The  class  of  cases  in  which  the  district  court  has  jurisdiction 
to  decree  confirmation  under  the  act  of  June  22,  1860,  is  found  in  the  eleventh 
section  of  the  act,  which  is  construed  in  the  cases  set  forth  below.^s 

dd.  Proceedings  for  Determination — (aa)  Nature  of  Proceeding. — A  proceed- 
ing in  the  district  or  circuit  court  of  the  United  States  under  the  act  of  March 
3d,  1851,  for  the  ascertainment  and  settlement  of  private  land  claims  in  the  state 
of  California,  is  in  the  nature  of  a  proceeding  in  equity. ^^ 

(bb)  Parties— a.a3i.  Parties  Plaintiff. — A  part  owner,  or  the  heiis  or  represent- 
atives of  a  part  owner,  may  have  the  benefit  of  the  proceedings  as  authorized 
by  the  act  of  1860.^^  The  act  of  1836  confirmed  the  claims  of  assignees  who 
had  prosecuted  them  as  claimants,  and  did  not  intend  to  vest  the  title  in  the  as- 
signor, the  original  holder.^^ 


85.  Evidence  of  tnere  naked  possession. 

—United  States  r.  Rillieux,  14  How.  189, 
14  L.  Ed.  381;  United  States  v.  Gusman,  14 
How.  193,  14  L.  Ed.  340;  United  States 
r.  Guillem,  11  How.  47,  58,  13  L.  Ed.  599; 
United  States  v.  Power,  11  How.  570,  13 
L.  Ed.  817;  Scull  V.  United  States,  98  U. 
S.  410,  25  ly.  Ed.  164;  United  States  v. 
Glamorgan,  101  U.   S.   822,   25   L.   Ed.   836. 

86.  Act  of  1828.— United  States  v.  Dal- 
cour,  203  U.  S.  408.  51  L-   Ed.  248. 

Nevertheless  such  judge  could  reject  a 
land  claim  because  of  an  unwarranted  al- 
teration in  the  date  of  register  which 
would  save  the  claim  from  the  invalidity 
under  the  treaty  of  February  22,  1819. 
United  States  v.  Dalcour,  203  U.  S.  408, 
51    L.    Ed.   248. 

Decrees  of  superior  court  of  east 
Florida,  confirming  grant  of  land  affirmed. 
—United  States  v.  Gomez,  8  Pet.  477,  8 
L.  Ed.  1016;  United  States  v.  Huertas,  8 
Pet.  475,  8  L.  Ed.  1015;  United  States  v. 
Fleming,  8  Pet.  478,  8  L.  Ed.  1016;  United 
States  V.  Younge,  8  Pet.  484,  8  L.  Ed. 
1018;  United  States  v.  Hernandez,  8  Pet. 
485.  8  L.  Ed.  ]018;  United  States  v.  Fatio, 
8  Pet.  492,  8  L.  Ed.  1020;  United  States 
V.    Gibson,   8    Pet.    494,   8    L.    Ed.    3  021. 

87.  District  court — Act  of  1830. — United 
States  V.  Clarke,  8  Pet.  436,  8  L.  Ed.  1001; 
United  States  v.  Huertas,  8  Pet.  488,  8 
L.    Ed.    1019. 

88.  Act  of  I860.— United  States  v.  Gla- 
morgan, 101  U.  S.  822,  828,  25  L.  Ed.  836; 
Dauterive  v.  United  States,  101  U.  S.  700, 
706,  25  E.  Ed.  869;  Scull  v.  United  States, 
-98  U.  S.  410.  25  L.  Ed.  164.  See  United 
States  V.  Watkins,  97  U.  S.  219,  220,  24 
L.  Ed.  952;  United  States  v.  Lynde,  11 
Wall.   632,  20   L.   Ed.   230. 


If  the  claimant  shows  no  survey  under 
the  former  sovereign,  it  lies  on  him  to  es- 
tablish the  boundaries  of  his  concession 
and  to  identify  his  land  with  such  cer- 
tainty as  to  show  what  particular  tract 
was  segregated  from  the  public  domain, 
and  if  he  fails  to  do  it,  then  he  has  no 
judicial  remedy,  and  if  he  seeks  confirma- 
tion he  must  go  to  congress.  United 
States  V.  Boisdore,  11  How.  63,  96,  13  L. 
Ed.  605;  Lecompte  v.  United  States,  11 
How.  115,  127,  13  L.  Ed.  627;  United 
States  V.  Forbes,  15  Pet.  173,  184,  10  L. 
Ed.  701;  Dauterive  v.  United  States,  101 
U.     S.    700,    707,    25    L.    Ed.    869. 

Grant  confirmed  under  act  of  1860. — 
United    States   v.    Watkins,    97   U.    S.    219, 

24  L.  Ed.  952;  United  States  v.  Lynde,  11 
Wall.   G32,   20   L.    Ed.   230. 

Claim  not  surveyed  until  after  treaty  of 
cession. — Dauterive  v.  United  States,  101 
U.    S.    TOO,   25    L.    Ed.   869. 

A  mere  permission  by  the  commandant 
to  settle  on  land  in  Florida,  not  followed 
by  a  grant  or  by  other  evidence  of  title 
under  the  Spanish  government,  will  not 
sustain  a  claim  in  a  suit  in  the  district 
court,  brought  under  the  eleventh  section 
of  the  act  of  June  22.  1860,  12  Stat.  85. 
United   States  v.   Baltimore,  98   U.   S.   424, 

25  L.   Ed.   167. 

89.  Nature  of  proceeding. — United 
States  V.  Circuit  Judges,  3  Wall.  673,  18  L. 
Ed.    111. 

90.  Parties  plaintiff — Act  of  1880. — 
United  States  z:  Morant,  123  U.  S.  335, 
343,    31    L.    Ed.    171. 

91.  Act  of  1836.— Bissell  v.  Penrose,  8 
How.  317,  12  L.  Ed.  1095;  Stanford  v.  Tay- 
lor, 18  How.  409,  412.  15  U  Ed.  453;  Con- 
noyer  v.  SchafTer,  22  Wall.  254,  262,  22  L. 
Ed.   837. 
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bbb.  Defendants. — The  act  of  1844  revived  the  act  of  1824,  but  did  not  re- 
vive the  act  of  1828,  and  the  act  of  1824  required  the  grantees  of  the  United 
States  to  be  made  parties  in  order  that  they  might  come  in  and  defend  their  title. 
It  is  also  intended  that  these  grantees  should  produce  their  titles,  so  that  the 
court  might  ascertain  their  boundaries  and  quantities,  and  decree  accordingly.^- 
But  where  the  quantities  and  boundaries  of  the  lands  patented  or  otherwise  dis- 
posed of  are  expressly  stipulated  between  the  United  States  and  the  claimants  of 
the  land  grant,  and  the  rights  of  the  entrymen  cannot  be  affected  by  the  decree, 
there  is  no  occasion  for  making  them  parties. '^^ 

(cc)  Time  of  Presenting  Claims — aaa.  In  General. — Congress  has  authority 
to  limit  the  time  in  which  claims  to  land  must  be  filed  after  a  cession  of  ter- 
ritory.^^  The  act  of  1824  required  claimants  to  present  their  claims  within  two 
years  from  the  passage  of  the  law.^^  The  act  of  1844,  reviving  the  act  of  1824 
and  extending  it  to  claims  in  Louisiana,  required  the  claims  to  be  presented 
within  the  same  length  of  time.^s  The  acts  of  May  23,  1828,  and  May  26,  1830, 
limited  the  time  in  which  the  petition  could  be  filed  to  one  year  from  the  passage 
of  the  acts.^~  Where  the  statute  designates  the  time  within  which  a  petition  is 
to  be  filed,  this  requirement  must  be  complied  with.^^ 

bbb.  Amendment — Original  Petition  Commencement  of  Proceeding. — When  a 
petition  for  the  confirmation  of  a  claim  to  lands  in  Florida  was  presented,  and 
was  defective,  and  the  court  allowed  an  amended  petition  to  be  filed,  it  would  be 
too  strict  to  say  the  original  petition  was  not  the  commencement  of  the  proceed- 
ing, but  that  the  amendment  allowed  by  the  superior  court  should  be  taken  as  the 
■date  when  the  claim  was  first  preferred. ^^ 

ccc.  Effect  of  Failure  to  File  in  Time. — A  person  not  having  filed  his  claim 
wnthin  the  time  limit,  cannot  set  up  the  claim  under  any  act  of  congress,  or  be 
permitted  to  give  any  evidence  thereof  in  any  court,  against  a  person  having  a 
grant  from  the  United  States,  under  the  confirmation  of  the  commis- 
sioners, and  the    act    of   1812,   by  the  first   section  of   which   the   titles  of  the 


92.  Defendants. — United  States  v.  Moore, 
12  How.  209,  13  L.  Ed.  958;  United  States 
V.  Martinez,  184  U.  S.  441,  447,  46  L.  Ed. 
632.  See  United  States  v.  Porche,  12  How. 
426,  13  L.  Ed.  1051. 

93.  United  States  v.  Martinez,  184  U. 
S.   441,   447,  46   L.    Ed.   632. 

94.  Time  of  presenting  claims. — Strother 
V.  Lucas,  12  Pet.  410,  9  L.  Ed.  13  37. 

95.  Act  of  1824.— United  States  v. 
Porche,  12  How.  426,  13  L.  Ed.  1051; 
United  States  v.  Boisdore,  8  How.  113,  12 
L.  Ed.  1009;  Les  Bois  v.  Bramell,  4 
How.  449,  458,   11   L.   Ed.   1051. 

Further  views  of  the  court  on  the  char- 
acter of  the  bar  will  be  found  in  Barry 
V.  Gamble,  3  How.  32,  55,  11  L.  Ed.  479; 
Chouteau  v.  Eckhart,  2  How.  344,  352,  11 
L.   Ed.   293. 

9G.  Act  of  1844. — United  States  v. 
Porche,  12  How.  426,  13  L.  Ed.  1051; 
United  States  v.  Boisdore,  8  How.  113,  12 
L.    Ed.    1009. 

Claim  presented  March  8,  1848,  is  too 
late. — United  States  v.  Porche,  12  How. 
426,  13  L.   Ed.   1051. 

97.  Acts  of  1828  and  1830.— United  States- 
V.   Marvin,   3   How.   620,  ]1    L.   Ed.   753. 

98.  Conditions  must  be  complied  with. 
—United  States  v.  Porche,  12  How.  426, 
432,  13  L.  Ed.  1051. 
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An  act  of  congress,  passed  June  22d, 
1860,  provided  for  the  adjustment  of  lan-d 
claims  in  Louisiana,  emanating  from  for- 
eign governments  prior  to  the  cession  of 
the  region  to  the  United  States.  The  act 
was  temporary  in  its  nature,  and,  having 
expired,  was  revived  for  three  years  by  an 
act  of  March  2d,  1867.  Under  the  second 
of  these  acts,  the  sole  heirs  of  L,  de- 
ceased, on  the  1st  of  March,  1870,  filed 
their  bill.  It  was  held  to  have  been  filed 
in  time.  United  States  v.  Innerarity,  19 
Wall.  595,  22  L.  Ed.  202. 

Under  the  act  of  June  22d,  1860,  "for 
the  final  adjustment  of  private  land  claims 
in  the  states  of  Florida,  Louisiana,  and 
Missouri,"  etc.  (a  temporary  act,  which 
having  expired  was  temporarily  revived 
by  an  act  of  March  2d,  1867),  a  person 
v.'ho  filed  his  petition  in  time,  claiming 
land  to  which  he  afterwards  discovers  that 
he  has  no  title,  cannot,  by  a  supplemental 
petition  acknowledging  his  mistake  and 
shov/ing  who  the  right  owner  is,  make  his 
petition  enure  to  the  benefit  of  such  right 
owner,  who  has  let  pass  the  time  for  as- 
sorting his  title  under  the  act.  United 
States  V.  Tnncraritv,  19  Wall.  595,  22  L. 
Ed.     202. 

99.  Amendment — Original  petition  com- 
mencement of  proceeding. — United  States 
V.   Delespine,   15   Pet.   319,  10   L.   Ed.   753. 
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inhabitants  were  confirmed,  according  to  their  private  right  or  rights,  in  com- 
mon  thereto.^ 

ddd.  Acts  Removing  Bar  of  Statute. — Where  a  claim  to  land  has  been  lost  by 
failure  to  proceed  in  time,  the  sovereign  power  may  release  the  forfeiture  and 
consent  to  a  trial  of  the  claim  at  which  it  may  be  confirmed  if  valid  in  other 
respects. 2  The  act  of  congress  of  June  22,  1860,  authorizing  litigation  of  certain 
claims  in  the  district  court,  applies  only  where  the  claimant  or  those  under  whom 
he  holds  have  been  out  of  possession  for  twenty  years  or  more.-^ 

(dd)  Petition  and  Anszcer. — The  failure  to  annex  a  sworn  copy  of  the  govern- 
ment surveys  to  the  petition  is  not  a  question  of  jurisdiction  but  a  matter  relating 
merely  to  the   form  of  procedure.-* 

Averment  and  Proof  of  Residence. — Under  the  act  of  1824,  a  claimant  of 
land  in  Louisiana  must  aver  and  prove  his  residence  in  that  province  at  the  date 
of  the  grant,  or  on  or  before  the  10th  of  March,  1804.^ 

Answer. In  some  instances  the  answer  on  behalf  of  the  United  States  was 

not  to  be  verified  on  oath.^ 

(ee)  Rules  of  Decision — aaa.  In  General. — Proceedmgs  on  all  petitions  were 
to  be  conducted  according  to  the  rules  of  a  court  of  equity,  and  to  decide  upon 
them  according  to  the  principles  of  justice,  and  the  laws  and  ordinances  of  the 
government  under  which  the  claim  originated,  in  connection  with  the  treaty  of 
cession.''^     Where  countries  have  been  acquired  by  the  United  States,  its  courts 

6.  Answer, — United  States  v.  Arredondo,. 
C  Pet.  G91,  709,  8  L.   Ed.  547. 

7.  Rules  of  decision. — Smith  v.  United 
States,  10  Pet.  326,  9  L.  Ed.  442;  United 
States  V.  Arredondo,  6  Pet.  691,  709,  8  L- 
Ed.  547;  Fremont  v.  United  States,  17 
How.  542,  15  L.  Ed.  241;  United  States  v. 
Kingsley,  12   Pet.   476,  485,  9   L.    Ed.   1163. 

In  Florida  treaty  and  acts  of  congress. 
—United  States  v.  Kingsley,  12  Pet.  476, 
9  L.  Ed.  1163;  McMicken  v.  United  States, 
97  U.  S.  204,  210,  24  L.  Ed.  947;  Glenn  v. 
United  States,  13  How.  250,  14  L.  Ed.  133; 
Mitchel  V.  United  States,  9  Pet.  711,  733, 
9  L.  Ed.  283;  Smith  v.  United  States,  1© 
Pet.  326,  331,  9  L-  Ed.  442;  United  States 
V.  Reynes,  9  How.  127,  147.  13  L.  Ed. 
74;  Slidell  v.  Grandjean,  111  U.  S.  412,  421, 
28    L.    Ed.    321. 

The  laws  and  ordinances  of  the  govern- 
ment of  Spain,  in  relation  to  grants  of 
lands  by  the  Spanish  government,  mustbe 
of  universal  application  in  the  construction 
of  grants;  it  is  essential  to  the 
validity  of  such  grants  that  the  land 
granted  shall  be  described,  so  as  to 
be  capable  of  being  distinguished  from 
other  things  of  the  same  kind,  or  capable 
of  being  ascertained  by  extraneous  testi- 
mony. The  cases  of  Sibbald  v.  United 
States,  12  Pet.  488.  9  L.  Ed.  1167;  United 
States  V.  Arredondo,  6  Pet.  691,  8  L.  Ed. 
547;  United  States  v.  Fleming,  8  Pet.  478. 
8  L.  Ed.  1016;  United  States  v.  Huertas, 
8  Pet  488,  8  L.  Ed.  1019;  United  States 
V.  Arredondo,  13  Pet.  133.  10  L.  Ed.  93, 
cited.  Buvck  v.  United  States,  15  Pet.  215. 
10    E.    Ed.    715. 

Louisiana  treaty — Acts  of  congress. — 
McAIicken  ?-.  United  States,  97  U.  S.  204, 
210  24  Tv.  Ed.  947;  Slidell  V.  Grandjean, 
lll'U.   S.   412,  421.  28   L.   Ed.   321. 

Under  the  act  of  March  3,  1851.— United 
States    V.    Castillero,    2    Black    17,    158,    IT 


1.  Effect  of  failure  to  file  in  time.— 
Strother  v.  Lucas,  12  Pet.  410,  411,  454, 
9  L.  Ed.  1137.  ,         .       . 

Although  the  act  of  1824  makes  it  the 
duty  of  claimants  to  proceed  withm 
eighteen  months  to  designate  their  lots, 
by  proving  the  fact  of  inhabitation, 
boundaries,  etc.,  yet  that  act  imposes  no 
forfeiture  for  noncompliance.  The  con- 
firmee, by  a  compliance,  obtained  a  recog- 
nition of  his  boundaries;  but  the  govern- 
ment did  not,  by  that  act,  impair  the 
effect  of  the  act  of  1812.  Glasgow  v. 
Hortiz,    1    Black    595.    601,    17    L.    Ed.    110. 

A  waiver  of  the  defense  that  the  peti- 
tion was  not  filed  in  time  cannot  confer 
jurisdiction  on  the  court  to  consider  the 
claim  where  no  act  of  congress  conferred 
it.  United  States  v.  Porche,  12  How.  426, 
13  L.  Ed.  1051. 

2.  Acts  removing  bar  of  statute.— Pub- 
lic Schools  V.  Walker,  9  Wall.  282,  19  L. 
Ed.  576,  construing  the  act  of  1832  renew- 
ing the  act  of  1824  as  to  land  in  St.  Louis 
reserved    for   schools. 

3.  Act  of  I860.— Dauterive  v.  United 
States,  101  U.  S.  700,  706,  25  L.  Ed.  869; 
United  States  v.  Glamorgan.  101  U.  S. 
822  828,  25  L.  Ed.  836;  Scull  v.  United 
States,  98  U.  S.  410,  25  L.   Ed.   164. 

The  act  thus  intended  to  provide  a  suit 
in  the  nature  of  ejectment  against  the 
United  States  whether  out  of  possession 
or  in  possession,  and  to  remove  the  bar  of 
the  statute  of  limitations.  Scull  v.  United 
States,  98  U.   S.  410,  25  L-   Ed.   164. 

4.  Petition  and  answer — Annexing  sworn 
copy.— United  States  v.  Morant,  123  U.  S. 
335,  343.  31  L.  Ed.  171. 

5  Averment  and  proof  of  residence. — 
United  States  7'.  Ca^tant.  12  How.  437,  ;3 
L  Ed.  1056;  United  States  v.  DWutenve, 
10  How.  609.  13  L.  Ed.  560;  United  States 
Z'    Revnes,  9  How.  127,  13  L.  Ed.  74. 
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take  judicial^  notice  of  the  laws  which  prevailed  there  up  to  the  time  of  such  ac- 
quisition. Such  laws  are  not  foreign,  but  those  of  an  antecedent  government.* 
The  rights  asserted  by  the  inhabitants  of  the  ceded  territory  to  their  property 
depend  upon  the  concessions  made  by  the  officers  of  the  former  government  hav- 
ing at  the  time  the  requisite  authority  to  alienate  the  public  domain,  and  not  upon 
any   subsequent  declaration  of   Mexican  commissioners  on  the  subject.^ 

bbb.  Scope  and  Extent  of  Inquiry. — The  powers  of  the  court  on  a  petition  ex- 
tended only  to  the  inquiry  whether  in  fact  the  grant  had  been  made,  and  its  leo-al 
effect  when  made,  in  cases  where  the  law  by  implication  introduced  a  condition, 
or  it  was  peculiar  in  its  provisions. ^*^ 

The  proceedings  evidenced  by  the  espediente  may  be  examined  in  pass- 
ing upon  the  claim  of  a  grant  in  fee.^^ 

(ff)  Decree  or  Order  of  Confirmation — aaa.  Amount  and  Location  of  Land 
Decreed. — Where  a  Mexican  grant  of  land  in  California  designates  the  land 
granted  by  a  particular  name,  and  specifies  the  quantity,  but  does  not  give  any 
boundaries,  the  grantee  is  entitled  to  the  quantity  specified  within  the  fimits  of 
his  settlement  and  possession,  if  that  amount  can  be  obtained  without  encroach- 
ment upon  the  prior  rights  of  adjoining  proprietors.^^    The  acts  of  congress  for 


L.  Ed.  360;  Fremont  v.  United  States,  17 
How.  542,  15  L.  Ed.  341;  United  States  v. 
Chaves,  159  U.  S.  452,  459,  40  L.  Ed.  215; 
Roland  v.  United  States,  7  Wall.  743,  749, 
1-9  L.  Ed.  184;  Tameling  v.  United  States 
Freehold,  etc.,  Co.,  93  U.  S.  644,  661,  23 
L.  Ed.  998;  Steinbach  v.  Stewart,  11  Wall. 
566,  576,  20  L.  Ed.  56;  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  7  L.  Ed.  243;  Palmer 
V.  Low,  98  U.  S.  1,  15,  25  L.  Ed.  60;  United 
States  V.  Auguisola,  1  Wall.  352,  17  L.  Ed. 
613;  United  States  v.  Johnson,  1  Wall. 
326,  17  L.  Ed.  597;  United  States  v.  Bol- 
ton, 23  How.  341,  349,  16  L.  Ed.  569; 
Peralta  v.  United  States,  3  Wall.  434,  439, 
18  L.  Ed.  221. 

8.  Laws,  usages  and  customs  of  former 
sovereign. — Crespin  v.  United  States,  168 
U.  S.  208,  212,  42  L.  Ed.  438;  United  States 
V.  Perot,  98  U.  S.  428,  25  L.  Ed.  251; 
Fremont  v.  United  States,  17  How.  542, 
557,  15  L.  Ed.  241;  Romero  v.  United 
States,  1  Wall.  721,  17  L.  Ed.  627;  Soulard 
V.  United   States,  4  Pet.  511,  7  L.   Ed.  938. 

The  Mexican  colonization  law  of  August 
18th,  1824,  though  general  to  the  Republic 
of  Mexico,  was,  so  far  as  it  affected  lands 
within  the  limits  of  Texas,  after  the  in- 
dependence of  that  country,  a  local  law 
of  the  new  state,  as  much  so  as  if  it  had 
originated  in  her  legislation.  The  inter- 
pretation, therefore,  placed  on  it  bj^  the 
highest  court  of  the  state,  must  be  ac- 
cepted as  the  true  interpretation,  so  far 
as  it  applies  to  titles  to  lands  in  that  state. 
Christy  v.  Pridgeon,  4  Wall.  196,  18  L.  Ed. 
322;  Fremont  v.  United  States.  17  How. 
542,  557.  15  L.  Ed.  241;  United  States  v. 
Perot.  98  U.  S.  428,  430,  25  L.  Ed.   251. 

9.  Dependent  upon  concession. — United 
States  V.  Yorba,  1  Wall.  412,  423,  17  L.  Ed. 
635. 

10.  Scope     and     extent     of     inauiry 

United  States  v.  Hanson.  16  Pet.  106,  198, 
10  L.  Ed.  935;  United  States  ?'.  Wic:gins, 
14  Pet.  334.  346,  10  L.  Ed.  481;  United 
States  7'.  Sibbald.  10  Pet.  313,  323,  9  L.  Ed. 
437;  United  States  v.  Forbes,  15  Pet.  173, 


10  L.  Ed.  701;  United  States  v.  Arredondo. 
6  Pet.  691,  8  L.  Ed.  547;  United  States  v. 
Clarke,  16   Pet.   228,  10   L.   Ed.   946. 

In  passing  upon  claims  under  Mexican 
grants  in  California,  the  question  is,  what 
right  did  the  grantees  acquire  in  the  land 
from  the  Mexican  authorities;  the  court 
cannot  inquire  into  any  acts  or  omissions 
since  those  authorities  were  displaced,  nor 
pronounce  a  forfeiture  for  anything  done 
or  anything  omitted  by  them  since  that 
period.  Hornsby  v.  United  States.  10 
Wall.  224,  19  L.   Ed.   900. 

11.  Proceedings  evidenced  by  espediente. 
— De  Haro  v.  United  States,  5  Wall.  599, 
18  L.  Ed.  681;  United  States  v.  Elder,  177 
U.    S.    104,    113,   44   L.    Ed.    690. 

12.  Amount  and  location  of  land  decreed. 
— Alviso  z:  United  States,  8  Wall.  337,  19 
L.  Ed.  305.  See  Chaboya  v.  Umbarger',  97 
U.   S.  280,  24  L.   Ed.  893. 

Where  the  grant  refers  to  the  previous 
steps  (including  the  petition,  asking  for 
only  two  leagues),  and  carries  them  along 
with  the  grant,  the  decree  restricting  the 
quantity  to  two  square  leagues,  is  correct 
if  so  much  land  is  found  within  the  out- 
boundaries  of  the  tract  of  country  set  forth 
in  the  grant  and  diseno;  otherwise,  the 
less  quantity.  Yontz  v.  United  States,  2.^ 
How.   495,  498,  16  L.    Ed.   472. 

Where  a  grant  of  land  in  California  de- 
scribes it  by  name  and  bomidaries,  and 
then  states  that  the  land  of  which  dona- 
tion is  made  is  one  league  in  length  and 
three-quarters  of  a  league  in  breadth,  a 
little  more  or  less,  as  shown  by  the  map 
which  goes  with  the  espediente,  with  the 
usual  reservations  of  the  sobrante  or  over- 
plus to  the  use  of  the  nation,  the  grant 
will  be  confirmed  to  the  extent  of  one 
league  in  length  and  three-quarters  of  a 
Icagtie  in  breadth,  without  extending  it  to 
the  boundaries  mentioned.  Oonzalc?  7' 
United  States,  22  How.  161,  16  L.  Ed.  332. 

A  confirmation  of  a  claim  to  land  in 
California  under  a  grant  from  the  former 
Mexican   government,  obtained  under  the 
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ascertaining  claims  and  titles  to  lands  in  Florida,  whilst  they  recognize  patents, 
grants,  concessions,  or  orders  of  survey,  as  evidence  of  title,  when  lawfully  made, 
do  not  permit,  in  case  of  a  deficiency  in  the  quantity,  from  any  cause  whatever, 
the  survey  to  be  extended  on  other  land.^^ 

bbb.  Conditions. — The  court  cannot  attach  any  condition  to  a  grant  of  abso- 
lute property  in  the  whole  of  the  land,  made  by  the  governor,  with  a  promise  of 
a  title  in  form;  he  was  the  exclusive  judge  of  the  conditions  to  be  imposed  on 
his  grant,  and  of  their  performance.^* 

ccc.  Striking  Conditions  from  Grant. — Upon  the  cession  of  California  condi- 
tions subsequent  attached  to  the  land  grants  ceased  to  have  any  binding  effect  and 
were  properly  struck  from  the  grant  as  being  no  necessary  part  thereof. ^'^ 

ddd.  Decree  for  Issuance  of  "Floats." — Under  the  laws  of  1824  and  1844,  the 
mere  circumstance  that  the  court  had  jurisdiction  to  decree  floats  in  cases  of  in- 
complete titles,  did  not  give  it  jurisdiction  to  decree  floats  in  cases  of  complete 
titles. 1^ 

eee.  Location  of  Floating  Land  Warrant. — A  mere  floating  warrant  cannot  be 
located  by  judicial  authority  any  more  than  an  ordinary  floating  warrant  can  be 
located  by  the  decree  of  a  court;  and,  therefore,  when  seeking  location  it  must, 
of  necessity,  address  itself  to  the  executive  or  legislative  power. ^" 

fff.  Decree  on  Petition  by  Tenants  in  Common. — Where  one  of  two  tenants  in 
common  ha's  disposed  of  his  interest,  a  decree  of  confirmation  for  his  undivided 
moiety  will  not  be  rendered. ^^ 

ggg.  Construction  of  Decree. — Construction  of  the  decree  must  be  governed  by 
the  ordinary  rules  of  the  common  law,  as  it  is  a  decree  of  a  federal  court  sitting 
in  a  state  where  the  common  law  prevails. ^^ 

(gg)  Rcviezv — aaa.  Jurisdiction. — The  act  of  1824  provided  that,  in  all  cases, 
the  party  against  whom  the  judgment  or  decree  of  the  said  district  court  may 
be  finally  given,  shall  be  entitled  to  an  appeal,  "within  one  year  from  the  time  of 
its  rendition,  to  the  supreme  court  of  the  United  States."-^  The  act  of  1824,  re- 
act of  congress  of  March  3d,  1851,  is  to  floats.  United  States  v.  Roselius,  15 
limited  by  the  extent  of  the  claim  made;       How.  31,  14  L.  Ed.  587. 

and  the  decree  of  confirmation  cannot  be  In  a  suit  for  confirmation  of  a  claim  the 

used  to  maintain  the  title  to  other  land  court  ought  not  to  decree  that  floats  should 
embraced  within  the  boundaries  of  the  issue  where  the  United  States  had  sold 
grant.  Brown  v.  Brackett,  21  Wall.  387,  portions  of  the  land,  when  the  vendees  of 
22  L,.  Ed.  622.  See  ante,  "Report  and  De-  the  United  States,  were  not  made  parties 
cree,"   III,  C,  3,  c,   (3),   (d),  ee.  to  the  proceedings.  United  States  v.  Daven- 

13.  Grants  in  Florida.— United  States  v.       Port,  15  How.  1,  14  L.  Ed.  575. 
Arredondo,  13  Pet.  133,  10  L.  Ed.  93.  ,17-    Location  of  floating  land  warrant.— 

Where  the  land  is  expressly  granted  at  United  States  z;    Fremont    18  How.  30,  39, 

one  place,  they  have  no  power,  by  a  decree,  jt?  ^"  Ed.  302.    Stt.  post.    In  General,    III, 

to   grant   an    equivalent   at   another   place.  ^'   ^'   <^'    \^)'    (s).   3^-  .  .         , 

United  States  v.  Forbes.  15  Pet.  173,  10  L.  l^.     Decree    on    petition    by    tenants    in 

Ed.    701;    United    States    v.    Arredondo,    6  common.— United  States  z^  W  atkins,  97  U. 

Pet.   691,   8   L.    Ed.   547.  S.   219,  222    24  L.    Ed.  952. 

14.  Conditions.-United  States  v.  Scgui,  ^'^  ^^^  ^^^^  that  two  persons  were  ten- 
■,r^  ry  ^  on^  n  T  -c-A  ,o-  TT  i.  1  c*^  s'lts  lu  common  of  undivided  moieties  in 
10  Pet.  306  9  L.  Ed  43o;  United  States j.  j  j  ^^^  ^^^  ^^  inconvenience  in 
Rodman,  1.5  Pet  130,  139  10  L.  Ed  685.  ^^^^^.  '^  ^^^^^^^  ^^  confirmation  in  behalf 
See  ante,_  Conditions,     III,  C,  2,  d,  (2).  ^^  ^^^^  ^j^^^^^  .,^  ^  ^^^^  ^1^^^^  ^^^  ^^j^^^ 

15.  Striking  conditions  from  grant.—  tenant  is  not  entitled  to  confirmation  un- 
united States  V.  Fremont,  18  How.  30,  15  jer  the  petition.  United  States  v.  Watkins, 
L.   Ed.   302.     See  ante,  "Conditions,"    III,  97  u.  S.  219    223    24  L.  Ed.  952. 

C,  2,  d,   (2).  19_     Construction    of    decree. — Higueras 

16.  Decree  for  issuance  of  "floats." —  v.  United  States,  5  Wall.  827,  18  L.  Ed. 
United  States  v.  Roselius,  15  How.  31,  14  469.  See  the  title  JUDGMENTS  AND 
L.   Ed.  587.     See  post,  "Lands   in   Lieu   of  DECREES,  vol.  7,  p.  555. 

Claims  Lost  or  Relinquished,"  III,  C,  3,  h.  20.    Jurisdiction. — United  States  v.  Bois- 

Where  the  claimant  did  not  state  in  his  dore,   8    How.    113,    12    L.    Ed.    1009.      See, 

petition   what   lands   had   been   granted   by  generally,    the    title    APPEAL    AND    ER- 

the  United  States,  nor  to  whom  they  had  ROR,  vol.   1,  p.   799. 

been  granted,  and  where  he  failed  to  make  A    cause   which    arose   under   the    treaty 

the   grantees   parties,   he   was   not   entitled  between    the    United   States   and   Spain    ia 
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vived  and  re-enacted  by  the  act  of  1844,  did  not  expire  in  five  years  from  the 
passage  of  the  act  of  1844,  so  far  as  regards  appeals  from  the  district  court  to 
the  supreme  court.  It  will  continue  in  force  until  all  the  appeals  regularly 
brought  up  from  the  district  courts  shall  be  finally  disposed  of.-^ 

Proceeding  under  Act  of  18  51. — A  proceeding  in  the  district  or  circuit 
court  of  the  United  States  under  the  act  of  March  3d,  1851,  being  in  the  nature 
of  a  proceeding  in  equity,  is  subject  to  appeal  to  the  supreme  court  of  the  United 
States  under  the  amendatory  judicial  act  of  March  3d,  1803.^2 

Act  of  1860. — An  appeal  lies  to  the  supreme  court  from  a  decree  of  the 
district  court  for  California,  in  a  proceeding  under  the  act  of  14th  of  June,  1860 
('12  Statutes  at  Large,  33),  commonly  called  the  survey  law.-'- 

bbb.  Determination. — When  the  validity  of  a  Mexican  grant  has  been  affirmed 
by  a  decree  of  the  district  court,  and  an  appeal  is  taken  by  the  claimant  seeking 
a  modification  of  the  decree  as  to  the  extent  of  land  embraced  by  the  grant,  but  no 
appeal  from  such  decree  is  taken  by  the  United  States,  the  validity  of  the  grant 
is  not  open  to  consideration  upon  the  appeal. ^-^ 

Adoption  of  Opinion  of  Court  Below.— In  the  absence  of  clear  evidence  to 
the  contrary,  the  appellate  court  will  adopt  the  opinion  of  the  court  below  upon 
a  question   of   sufficiency   of  evidence.-^ 

ccc.  Effect  as  Suspending  Decree. — An  appeal  from  a  decree  of  the  district 
court  to  the  supreme  covirt,  in  California  land  cases,  suspends  the  operation  and 
effect  of  the  decree  only  when,  by  a  judgment  of  the  supreme  court,  the  claim  of 
the  confirmee  in  the  premises  in  controversy  may  be  defeated.-^ 

(f)  Determination  by  Court  of  Private  Land  Claims — aa.  Creation  and  Pur- 
pose.— The  act  of  March  3.  1891,  established  the  court  of  private  land  claims  for 
the  settlement  of  claims  against  the  United  States  to  lands  "derived  by  the  United 
Sta#es  from  the  Republic  of  Mexico  and  now  embraced  within  the  territories  of 
New  Mexico,  Arizona,  or  Utah,  or  within  the  states  of  Nevada.  Colorado,  or 
Wyoming."27  For  a  citation  of  the  cases  treating  the  creation  pf  the  court  or 
private  land  claims  and  the  power  of  congress  to  create  such  a  tribunal,  see  note 
below. 2^ 

bb.  Jurisdiction. — The  court  of  private  land  claims  was  specially  organized,  for 
the  purpose  of  hearing  and  determining  claims  of  a  particular  character  pointed 
out  and  described  in  the  body  of  creating  act.  It  has  no  other  jurisdiction  than 
that  granted  by  congress. ^^     The  whole  jurisdiction  conferred  upon  the  court  is 

1824  is  properly  appealed  from  the  circuit  197,  46  L.  Ed.  866;  Sena  v.  United  States, 

court  to  the  supreme  court  of  the  United  189   U.   S.  233,  239,   47  L.   Ed.  787. 

States  and  not  to  the  circuit  court  of  ap-  26.  Effect  as  suspending  decree. — Grisar 

peals.     Mitchell  v.   Furman,  180  U.   S.  402,  v.  McDowell,  G  Wall.  363,  18  L.  Ed.  863. 

427,  45  L.  Ed.  596.  27.  Creation  and  purpose. — United  States 

21.  Act     of     1844 — Expiration. — United  v.  Coe,  15.t  U.  S.  76,  84,  39  L.  Ed.  76. 
States  V.  Boisdore,  8  How.  113,  12  L.  Ed.  The    main    object    of   the    court    was    to 
1009.  ascertain  and  determine  whether  the  land 

22.  Proceeding  under  act  of  1851. —  claimed  as  private  property  under  the 
United  States  ?'.  Circuit  Judg-.s,  3  Wall.  treaty  is  in  fact  private  property,  or,  on 
673,  18  L.  Ed.  Ill;  United  States  v.  Billing,  the  contrary,  is  public  property.  United 
I  Wall.  444,  17  L.   Ed.  848.  States  v.   Conway,   175   U.   S.   60,   71,  44    L. 

23.  Act  of  1860— Survey  law.— The  Eos-  Ed.  72;  Las  Animas  Land  Grant  Co.  v. 
sat  Case,  2  Wall.  049.  17   L.  Ed.  739.  United  States,  179  U.  S.  201,  203,  45  L.  Ed. 

If  no  appeal  from  such  a  decree  betaken  153. 

by  the  United  States,  they  may  appear  in  28.     Creation    of   court — Power   of   con- 

the  federal  supreme  court  as  appellees,  but  gress. — United  States  v.  Coe,  155  U.  S.  76, 

cannot    demand    a    reversal    or    change    of  86,  39  L.   Ed.   76;    Hornbuckle  v.  Toombs, 

the  decree.     The  Fossat  Case,  2  Wall.  649,  18   Wall.   64S.   21    L.   Ed.   966. 

17  L.  Ed.  739.  29,      Jurisdiction.— Las      Animas      Land 

Appeals    on    frivolous    grounds   discour-  Grant  Co.  v.  United  States,  179  U.  S.  201. 

aged.— United    States    v.    Billing,    2    Wall.  205,  45  L.  Ed.  153. 

444,   17   L.   Ed.   848.  It  is  a  mere  creature  of  statute  with  pre- 

24.  Determination. — Malarin  v.  United  scribed  and  limited  powers.  It  has  no 
States,  1  Wall.  282,  17  L.  Ed.  594.  general    equity     jurisdiction.        Cessna      7'. 

25.  Adoption  of  opinion  of  court  below.  United  States,  169  U.  S.  165,  188,  42  L.  Ed. 
—United  States  v.  Pendell,  185  U.  S.  189,  702. 
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to  confirm  or  reject  claims  presented  to  it,  coming  within  the  act  creating  the 
court.  All  the  powers  conferred  upon  it  are  incident  to  the  exercise  of  that 
jurisdiction.  When  it  has  no  jurisdiction  to  confirm  or  reject,  it  has  no  au- 
thority to  inquire  into  or  pass  upon  the  case,  beyond  the  decision  of  the  question 
or  jurisdiction.^^ 

cc.  Clai»is  and  Titles  Cognisable. — The  inanifest  intent  of  congress  appears  to 
have  been  that  with  any  land,  of  the  right  to  which  congress,  in  the  exercise  of 
its  lawful  discretion,  had  itself  assumed  the  decision,  the  court  of  private  land 
claims  should  have  nothing  to  do.-^^ 

dd.  Claims  and  Titles  Confirmable — (aa)  In  General. — In  the  act  of  1891 
creating  the  court  of  private  land  claims  there  was  a  prohibition  upon  the  al- 
lowance of  any  claim  that  shall  not  appear  to  be  upon  "a  title  lawfully  and  reg- 
ularly derived  from  the  government  of  Spain  or  Mexico,  or  from  any  of  the 
states  of  the  Republic  of  ^Mexico  having  lawful  authority  to  make  grants  of 
land,"^-  or  "one  that   if  not  then  complete  and  perfect  at  the  date  of  the  ac- 


30.  Scope  and  extent. — United  States  v. 
Baca,  1S4  U.  S.  Or).-?,  059,  46  L.  Ed.  733; 
United  States  v.  Conway,  175  U.  S.  60,  44 
L.  Ed.  72;  Las  Animas  Land  Grant  Co.  v. 
United  States,  179  U.  S.  201,  45  L.  Ed. 
153. 

31.  Claims  and  titles  cognizable. — Where 
congress  has  itself  passed  on  the  claim 
rejecting  or  contirmmg  it,  the  court  has 
no  jurisdiction.  United  States  v.  Baca, 
184  U.  S.  653,  659,  46  L.  Ed.  733;  Las  Ani- 
mas Land  Grant  Co.  v.  United  States,  179 
U.  S.  201,  45  L.  Ed.  153. 

32.  Claims  and  titles  confirmable. — 
Hayes  v.  United  States.  170  U.  S.  637,  42 
L.  Ed.  1174;  Ely  V.  United  States,  171  U. 
S.  220,  224,  43  L-  Ed.  142;  United  States 
V.  Maish,  171  U.  S.  242,  43  L.  Ed.  150; 
United  States  v.  Sandoval,  167  U.  S.  278, 
293,  42  L.  Ed.  168;  Ainsa  v.  United  States, 
161  U.  S.  208,  40  L.  Ed.  673;  United  States 
V.  Santa  Fe,  165  U.  S.  675,  715,  41  L.  Ed. 
874;  Faxon  v.  United  States,  171  U.  S.  244, 
249,  43  L.  Ed.  151;  Bergere  v.  United 
States,  168  U.  S.  66,  85,  42  L.  Ed.  383;  Zia 
V.  United  States,  168  U.  S.  198,  207,  42  L. 
Ed.  434;  Crespin  v.  United  States,  168  U. 
S.  208,  42  L.  Ed.  438;  United  States  v. 
Green,  185  U.  S.  256,  46  L.   Ed.  898. 

"In  Hayes  v.  United  States,  170  U.  S. 
637,  42  L.  Ed.  1174,  the  grant  was  by  the 
territorial  deputation  of  New  Mexico,  and 
it  was  stated  by  Mr.  Justice  White,  speak- 
ing for  the  court,  that  'it  cannot  be  in  rea- 
son held  that  a  title  to  land  derived  from 
a  territory  which  the  territorial  authorities 
did  not  own,  over  which  they  had  no 
power  of  disposition,  was  regularly  de- 
rived from  either  Spain  or  Mexico  or  a 
state  of  the  Mexican  nation.'"  Chavez  v. 
United  States,  175  U.  S.  552,  558,  44  L.  Ed. 
269. 

By  the  act  of  1891  the  court  is  required 
to  be  satisfied  not  simply  as  to  the  regu- 
larity in  form,  but  it  is  made  essential  be- 
fore a  grant  can  be  held  legally  valid  that 
it  must  appear  that  the  title  was  "lawfully 
and  regularly  derived,"  wliich  imports  that 
the  court  must  be  satisfied,  from  all  the 
evidence,  that  the  official  body  or  person 
assuming    to    grant    was    vested    with    au- 


thority, or  that  the  exercise  of  power,  if 
unwarranted,  was  subsequently  lawfully* 
ratified.  Whitney  v.  United  States,  181  U. 
S.  104,  114,  45  L.  Ed.  771;  Hayes  v.  United 
States,  170  U.  S.  637,  648,  42  L.  Ed.  1174; 
Ely  V.  United  States,  171  U.  S.  220,  43  L. 
Ed.  142;  Faxon  v.  United  States,  171  U.  S. 
244,  249,  43  L-  Ed.  151;  United  States  v. 
Green,    185   U.    S.   256,   258,   46   L.    Ed.   898. 

That  a  claimant  was  a  bona  fide  pur- 
chaser in  good  faith,  who,  in  reliance  upon 
the  action  of  congress  with  reference  to 
similar  grants,  expended  large  sums  of 
money  on  the  faith  of  the  validity  of  the 
title  which  he  supposed  he  had  acquired, 
cannot  influence  the  action  of  the  federal 
supreme  court.  As  said  in  Crespin  v. 
United  States,  168  U.  S.  208,  218,  42  L.  Ed. 
438:  "If  there  be  any  hardship  to  the  pe- 
titioners in  the  rejection  of  this  grant,  they 
must  apply  for  relief  to  another  depart- 
ment of  the  government.  We  are  bound 
by  the  language  of  the  act  creating  the 
court  of  private  land  claims."  Hayes  v. 
United  States,  170  U.  S.  637,  654,  42  L.  Ed. 
1174. 

The  fact  that  similar  grants  may  have 
been  confirmed  by  congress,  or  received 
the  approval  of  the  Mexican  authorities, 
is  not  decisive  in  favor  of  recognizing  a 
grant's  validity,  as  the  court  of  private 
land  claims  is  subject  to  certain  statutory 
restrictions  upon  which  previous  confirma- 
tions by  congress  of  imperfect  grants  have 
no  proper  bearing.  Crespin  v.  United 
States,  168  U.  S.  208,  217,  42  L.  Ed.  438; 
Rio  Arriba  Land,  etc.,  Co.  7-.  United  States, 
167  U.  S.  298,  308,  42  L.  Ed.  175. 

A  petitioner's  claim  to  lands  within  the 
limits  of  an  existing  grant,  which  grant 
has  been  confirmed  by  congress,  and  a 
patent  therefor  issued  to  the  grantee  or 
his  successor  in  title,  was  properly  re- 
jected by  the  court  of  private  land  claims. 
Real  De  Dolores  Del  Oro  v.  United  States, 
175  U.   S.   71.   74,  44  L.   Ed.   76. 

It  is  essential  that  the  claimant  estab- 
lish, by  a  preponderance  of  the  proof,  the 
validity  of  his  asserted  title.  United  States 
7'.  Elder.  177  U.  S.  104,  109,  44  L.  Ed.  690; 
United   States  v.   Ortiz,   176  U.    S.   422,   44 
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quisition  of  the  territory  by  the  United  States,  the  claimant  had  a  lawful  right 
to  make  perfect,  had  the  territory  not  been  acquired  by  the  United  States."33 

An  Indian  claim  or  title,  which  has  been  confirmed  by  congress,  is  a  "just 
and  unextinguished"  one  within  the  meaning  of  act  of  congress  of  1891,  §  13, 
subd.  2,  providing  that  no  claim  shall  be  allowed  which  shall  interfere  with  or 
overthrow  any  just  or  unextinguished  Indian  title.-^'* 

(bb)  Grant  of  Land  zuithin  Outerboundarics  of  Larger  Tract. — The  powers  of 
the  court  of  private  land  claims  are  not  narrow  and  restricted,  and  when  it  finds 
that  there  is  a  valid  grant  for  a  certain  number  of  acres  within  the  outerboundarics 
of  a  larger  tract,  it  may  inquire,  and,  if  it  finds  sufficient  reasons  for  determining 
the  true  boundaries  of  the  tract  that  was  granted,  it  can  so  prescribe  them,  and 
sustain  the  claim  to  that  extent,  referring  to  the  land  department  the  final  and 
absolute  surveys  thereof.^^  This  language  does  not  mean  that  it  was  within  the 
power  of  the  court  to  locate  grants,  but  that  if  a  location  had  been  made,  and 
there  were  facts  enough  to  nail  it  to  the  ground,  and  determine  its  true  bound- 
aries, that  might  be  done.^^ 

(cc)  Grants  Made  upon  Conditions. — The  court  in  question  cannot  confirm 
a  grant  made  upon  condition  in  absence  of  a  performance  of  those  conditions. 
Cases  in  which  there  was  no  performance  of  the  conditions  of  the  grant  are  cases 
which  must  be  considered  as  reserved  by  congress  for  further  action  on '  its 
part.37 


L.  Ed.  529;  Whitney  v.  United  States,  167 
U.  S.  529,  42  L.  Ed.  263;  Bergere  v.  United 
States,  168  U.  S.  66,  73,  42  L.  Ed.  383. 

Distinguished  from  act  of  1851 — Cali- 
fornia laws. — -United  States  v.  Santa  Fe, 
165   U.   S.   675,   716,  41   L.    Ed.   874. 

33.  Claims  capable  of  being  perfected. 
— Zia  V.  United  States,  168  U.  S.  198,  207, 
42  L.  Ed.  434;  Sena  v.  United  States,  189 
U.  S.  233,  240,  47  L.  Ed.  787;  Crespin  v. 
United  States,  168  U.  S.  208,  42  L.  Ed.  438; 
Ainsa  v.  United  States,  161  U.  S.  208,  223, 
40  L.  Ed.  673;  Bergere  v.  United  States, 
168  U.  S.  66,  85,  42  L.  Ed.  383;  United 
States  V.  Sandoval,  167  U.  S.  278,  293,  42 
L.  Ed.  168;  Rio  Arriba  Land,  etc.,  Co.  v. 
United  States,  167  U.  S.  298,  42  L.  Ed.  175; 
United  States  v.  Santa  Fe,  165  U.  S.  675, 
715,  41  L.  Ed.  874. 

In  United  States  v.  Santa  Fe,  165  U.  S. 
675,  714,  41  L.  Ed.  874,  it  is  said:  "An 
inchoate  claim,  which  could  not  have  been 
asserted  as  an  absolute  right  against  the 
government  of  either  Spain  or  Mexico,  and 
which  was  subject  to  the  uncontrolled  dis- 
cretion of  congress,  is  clearly  not  within 
the  purview  of  the  act  of  March  3,  1891,  c. 
539,  creating  the  court  of  private  land 
claims,  26  Stat.  854,  and.  therefore,  is  be- 
yond  the   reach   of  judicial   cognizance." 

The  federal  supreme  court  has  no  au- 
thority to  confirm  a  Mexican  grant  of  a 
specific  quantity  of  land  within  a  larger 
tract  described  by  outboundaries,  when 
such  specific  grant  has  "not  been  located" 
prior  to  the  treaty  of  Gadsden  of  Decem- 
ber 30,  1853,  by  which  treaty  the  land  in 
question  was  ceded  to  the  United  States. 
Ainsa  v.  United  States,  161  U.  S.  208,  221, 
40  L.  Ed.  673.  See  United  States  v.  Green, 
185  U.  S.  256,  46  L.  Ed.  898. 

34.  Indian  claim. — United  States  v.  Con- 
way, 175  U.  S.  60.  70,  44  L.  Ed.  72.  See 
Rvan  V.  Carter,  93  U.  S.  78,  82,  23  L.  Ed. 
«07. 


35.  Grant  of  land  within  outerboundarics 
of  larger  tract.— Ely  v.  United  States,  171 
U.  S.  220,  241,  43  L.  Ed.  142,  followed  in 
United  States  v.  Maish,  171  U.  S.  242  43 
L.   Ed.    150. 

"The  mere  fact  that  the  grant  is  nar- 
rower than  the  limits  of  the  outboundaries 
does  not  prevent  the  court  of  private  land 
claims  from  determining  through  the  aid 
of  a  commissioner,  surveyor  or  master  ex- 
actly what  equitably  did  pass  under  the 
grant."  Ely  v.  United  States,  171  U.  S. 
220,  241,  43  L.  Ed.  142,  followed  in  United 
States  V.  Maish,  171  U.  S.  242,  43  L.  Ed. 
150. 

36.  No  power  to  locate  grants. — Arivaca 
Land,  etc.,  Co.  v.  United  States,  184  U. 
S.  649,  653,  46  L.  Ed.  731,  explaining  Ely 
V.  United  States,  171  U.  S.  220,  43  L.  Ed. 
142.  See  post,  "In  General,"  III,  C,  3,  c. 
(3),    (g),   aa. 

37.  Grants  made  upon  conditions. — 
Cessna  v.  United  States,  169  U.  S.  165,  188, 
42  L.   Ed.  702. 

It  was  held  in  Reloj  Cattle  Co.  v.  United 
States,  184  U.  S.  624,  46  L.  Ed.  721,  that 
under  the  laws  on  that  subject,  the  owner 
of  the  cabida  legal  did  not  have  a  vested 
property  interest  in  the  demasias,  but,  un- 
der circumstances,  had  the  preference  in 
acquiring  it,  if  he  so  desired;  and  claims  to 
such  overplus,  the  conditions  to  acquiring 
which  were  unperformed,  were  not  open 
to  confirmation  by  the  court  of  private 
land  claims.  See,  on  this  point,  Arivaca 
Land,  etc..  Co.  v.  United  States,  184  U.  S. 
649,  653,  46  L.  Ed.  73];  Ainsa  v.  United 
States,  161  U.  S.  208,  234,  40  L.  Ed.  673; 
United  States  v.  Green,  185  U.  S.  256,  267, 
46  L.  Ed.  898;  Ely  ?■.  United  States.  171 
U.  S.  220,  239,  43  L.  Ed.  142;  United  States 
7'.  Maish,  171  U.  S.  242,  43  L.  Ed.  150; 
Pcrrin  7:  United  States,  171  U.  S.  292,  43 
L.    Ed.    1G9. 
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ee.  Parties. — It  was  the  intention  of  congress  to  require  that  before  a  decision 
by  the  court  in  the  premises,  all  those  asserting  claims  to  the  lands  adverse  to 
United  States,  under  the  grant  relied  upon,  should  be  made  parties  and  be  heard 
in  support  of  its  validity.^^  Petitioners  under  the  court  of  private  land  claims 
act,  were  required  to  set  forth  in  the  original  petition  the  names  of  persons  in  pos- 
session of  or  claiming  the  land  or  any  part  thereof,  but  there  are  cases  where 
there  is  no  substantial  reason  for  making  them  parties  and  relief  will  not  be  re- 
fused on  that  ground.-^^ 

ff.  Tinie  of  Proceeding — (aa)  In  General. — A  claim  for  an  overplus  would- 
be  imperfect  for  want  of  fulfillment  of  conditions,  and  so  would  be  barred  in 
two  years  by  the  act  of  March  3,  1891>*^ 

(bb)  Laches. — The  doctrine  of  laches  has  been  held  peculiarly  applicable  in 
some  cases  and  the  court  of  private  claims  could  not  be  called  upon  to  con- 
firm such  titles.^  ^ 

(cc)  Defendants  Filing  Claims  for  Affirmative  Relief. — It  was  not  the  pur- 
pose of  congress  to  deprive  the  court  of  private  land  claims  of  power  to  adjudi- 
cate upon  claims  asserted  by  defendants  during  the  pendency  of  a  lawful  proceed- 
ing to  obtain  an  adjudication  respecting  the  validity  of  an  alleged  Mexican  grant, 
even  though  such  defendants  were  made  parties  or  filed  claims  for  affirmative  re- 
lief after  the  period  limited  for  the  institution  of  an  original  proceeding  to  ob- 
tain confirmation  of  a  claim  of  title.^^ 

gg.  Lazvs  Controlling — Rules  of  Decision. — By  §  7  of  the  private  land  claims 
act,  26  Stat.  854,  "all  proceedings"  therein  "shall  be  conducted  as  near  as  may  be 
according  to  the  practice  of  the  courts  of  equity  of  the  United  States."^^ 

hh.  Decree  or  Order  of  Confirmation — (aa)  Amount  of  Land. — A  decree  of 
confirmation  which  sustains  the  validity  of  a  grant  to  the  extent  of  the  land  paid 
for  carries  out  the  spirit  of  the  treaty,  the  obligations  of  international  justice  and 
the  duties  imposed  by  the  act  creating  the  court  of  private  land  claims.'*'* 


38.  Parties. — United  States  v.  Green,  185 
U.    S.   256,   265,   46    L-    Ed.    898. 

39.  Claim  adverse  to  petitioner. — If  the 
petitioners  admit  that  the  adverse  pos- 
sessors or  claimants  do  hold  under  grants 
from  the  United  States,  and  there  are  no 
disputed  boundaries,  there  would  be  no 
substantial  reason  for  making  them  par- 
ties, inasmuch  as  they  could  not  be  af- 
fected by  the  decree.  And  while  §  14  of 
the  act  contemplates  that  the  names  of 
the  adverse  holders  should  be  set  forth  in 
the  original  petition,  that  notice  should  be 
given  them  and  that  the  claim  for  a  money 
judgment  for  lands  granted  should  be  in- 
corporated in  the  petition,  relief  should 
not  be  refused  solely  upon  that  ground,  if 
sufficient  excuse  be  shown  for  the  omis- 
sion to  make  the  grantees  parties.  United 
States  V.  Martinez,  184  U.  S.  441,  446.  449, 
46  L.  Ed.  632.  See  post,  "Personal  Judg- 
ment against  United  States  Where  Land 
Sold,"  III,  C,  3,  c,  (3),  (f),  hh.  (ee). 

40.  Time  of  proceeding. — Reloj  Cattle 
Co.  V.  United  States,  184  U.  S.  624,  639,  46 
L.  Ed.  721. 

41.  Laches. — It  was  so  held  where  land 
passed  into  the  possession  of  the  United 
States  under  the  treaty  wMth  Mexico  of 
1848,  possession  of  the  land  had  been 
abandoned  by  the  descendants  of  the 
grantees  for  at  least  nine  years  and  prob- 
ably longer,  and  no  action  appeared  to 
have  been  taken  before  1899  to  ascertain 
the    validity    or    boundaries    of    the    land; 


and  the  public  land  surveys  were  extended 
over  the  tract  in  1861,  homestead  and 
other  entries  were  made,  improvements  es- 
tablished, patents  secured,  mines  opened 
and  developed.  Sena  v.  United  States, 
189  U.  S.  233,  241,  243,  47  L.  Ed.  787.  See 
the  title   LACHES,  vol.   7,  p.   790. 

42.  Effect  of  statute  on  right  of  filing 
defense. — United  States  v.  Green,  185  U. 
S.    256,   266,   46    L.    Ed.    898. 

43.  Laws  controlling — Rules  of  decision. 
—Sena  v.  United  States,  189  U.  S.  233,  240, 
47  L.  Ed.  787;  Ely  v.  United  States,  171 
U.  S.  220,  240,  43  L.  Ed.  142,  followed  in 
United  States  v.  Maish,  171  U.  S.  242,  43 
L.   Ed.   150. 

44.  Amount  of  land. — Ely  v.  United 
States,  171  U.  S.  220,  238,  43  L.  Ed.  142, 
followed  in  United  States  v.  Maish,  171  U. 
S.  242,  43  L.  Ed.  150;  Camou  v.  United 
States,  171  U.  S.  277,  291,  43  L.  Ed.  163. 
citing  Perrin  v.  United  States,  171  U.  S. 
292,  43  L.  Ed.  169;  .A-insa  v.  United  States. 
184  U.  S.  639,  648,  46  L.   Ed.  727. 

"If  that  government  had  a  right,  as  we 
have  seen  in  Ainsa  v.  United  States,  161 
U.  S.  208,  40  L.  Ed.  673,  it  had,  to  compel 
payment  for  an  overplus  or  resell  such 
overplus  to  a  third  party,  then  this  gov- 
ernment is  under  no  moral  or  legal  obliga- 
tions to  consider  such  overplus  as  granted, 
but  may  justly  and  equitably  treat  the 
grant  as  limited  to  the  area  purchased  aid 
paid  for."  Ely  v.  United  States,  171  U. 
S.    220,   231,   43    L.    Ed.    142,     followed      in 
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(bb)  Excepting  Lands  Prcinously  Granted  or  Confirmed. — Under  the  act  of 
1891  the  decree  of  confirmation  should  be  for  only  so  much  land  as  the  perfect 
title  should  be  found  to  cover,  excepting  any  part  of  the  land  thereof  as  had  been 
disposed  of  by  the  United  States.^^ 

(cc)  To  Whom  Confirmed. — A  confirmation  may  be  made  directly  to  the  as- 
signees and  the  legal  representatives  of  the  original  grantee,  in  their  own  names, 
and  need  not  necessarily  be  made  to  the  "assigns  and  legal  representatives  of  the 
original  grantee,"  for  the  statute  excepts  "any  part  of  such  land  that  shall  have 
been  disposed  of  by  the  United  States,"  and  provides  that  the  confirmation  is  to 
be  "always  subject  to  and  not  to  afifect  any  conflicting  private  interests,  rights,  or 
claims."'*^ 

(dd)  Effect  of  Decree  of  Confirmation. — A  confirmation  by  the  court  of  private 
land  claims,  amounts  only  to  a  quitclaim  of  the  title  and  does  not  affect  the  in- 
terests of  third  parties.'*''' 

(ee)  Personal  Judgment  against  United  States  Where  Land  Sold. — Under  § 
14  of  the  act  of  congress,  1891,  creating  a  court  of  private  land  claims,  it  was 
provided  that  when  part  of  the  land  should  have  been  disposed  of  by  the  United 
States,  the  grantee,  by  affirming  the  title  of  the  patentee  of  the  United  States, 
should  recover  from  the  United  States  a  money  judgment  for  the  reasonable 
value,  not  exceeding  a  stated  amount,  of  the  lands  so  disposed  of."*^    A  claim  can- 


United  States  V.  Maish,  171  U.  S.  242,  43 
L.  Ed.  150. 

An  appraisement,  advertisement  for 
sale,  and  the  sale  of  a  specific  quantity  of 
public  land  at  the  minimum  price  cannot, 
because  the  order  striking  off  and  selling 
such  land  contained  the  words  "compris- 
ing the  vacant  public  lands,"  in  a  certain 
locality,  be  enlarged  so  as  to  comprise 
the  whole  of  the  lands  in  that  locality, 
when,  in  the  same  order,  the  specified 
quantity  is  described  as  "contained  in"  or 
"comprised  in"  the  public  lands  in  said 
locality,  and  the  purchase  price  paid  is 
the  exact  sum  required  at  the  said  mini- 
mum price  for  the  said  specific  quantity  of 
land.  Ainsa  v.  United  States,  161  U.  S-  208, 
229,  40  L.   Ed.  673. 

The  court  of  private  land  claims  is  able 
to  determine  the  true  boundaries  of  a  tract 
as  limited.  So  where  a  grant  was  dul^  lo- 
cated to  the  extent  of  four  sitios,  that 
court  rightfully  confirmed  the  grant  for 
the  lawful  extent  thereof.  United  States 
V.  Green,  1S.5  U.  S.  2.56,  267,  46  L.  Ed.  898. 

45.  Excepting  lands  previously  granted 
or  confirmed. — United  States  v.  Martinez, 
184  U.   S.   441,  46  L.   Ed.  632. 

Lands  previously  granted  or  confirmed 
should  be  excepted  from  a  decree  of  con- 
firmation of  a  Spanish  grant  including  such 
land,  even  though  the  act  confirming  said 
land  to  the  pueblos  may  have  been  itself 
A'oid  by  reason  of  prior  title  thereto  by 
the  grantee  under  the  Spanish  grant.  It 
is  not  incumbent  upon  the  court  of  private 
land  claims  to  determine  the  priority  of 
right  between  the  subsequent  claimants 
and  the  Spanish  grantee.  United  States 
v.   Conway,   175  U.   S.  60,  67.  44  L.   Ed.  72. 

For  cases  on  this  point,  consult  United 
States  V.  Chavez,  175  U.  S.  509.  525,  44  L. 
Ed.  255;  Ainsa  v.  New  Mexico,  etc.,  R. 
Co.,  175  U.  S.  76,  44  L.  Ed.  78;  United 
States  V.  Conway,  175  U.  S.  60,  44  L. 
Ed.  72. 


46.  To  whom  confirmed. — United  States 
V.  Chavez,  175  U.  S.  509,  524,  44  L.  Ed. 
255. 

47.  Effect  of  decree  of  confirmation.^ — 
Herrick  v.  Boquillas,  etc..  Cattle  Co.,  200 
U.  S.  96,  100,  50  L.  Ed.  388. 

"As  was  said  by  this  court  in  Adam  v. 
Norris,  103  U.  S.  591,  594,  26  L.  Ed.  583: 
'But  the  United  States,  in  dealing  with  the 
parties  claiming  under  Mexican  grants 
lands  within  the  territory  ceded  by  the 
treaty  of  Mexico,  never  made  pretense 
that  it  was  the  owner  of  them.  When, 
therefore,  guided  by  the  action  of  the 
tribunals  established  to  pass  upon  the 
validity  of  these  alleged  grants,  the  gov- 
ernment issued  a  patent,  it  was  in  the  na- 
ture of  a  quitclaim — an  admission  that  the 
rightful  ownership  had  never  been  in  the 
United  States,  but  had  passed  at  the  time 
of  the  cession  to  the  claimant,  or  to  those 
under  whom  he  claimed.  This  principle 
has  been  more  than  once  clearly  an- 
nounced in  this  court.  The  leading  cases 
are  Beard  v.  Federy,  3  Wall.  478,  18  L.  Ed. 
88;  Henshaw  v.  Bissell,  18  Wall.  255,  268. 
21  L.  Ed.  835;  Miller  v.  Dale,  92  U.  S.  47:J. 
478,  23  L.  Ed.  735.'  "  United  States  v.  Con- 
way, 175  U.   S.  60,   70,  44   L.    Ed.  72. 

48.  Personal  judgment  against  United 
States  where  land  sold. — United  States  v. 
Martinez,  184  U.  S.  441,  446,  46  L-  Ed. 
632. 

This  provision  applies  only  to  cases 
where  such  lands  have  been  sold  or 
granted  as  public  lands,  for  a  considera- 
tion which  equitably  belongs  to  the  owner 
of  the  land,  and  not  to  cases  where  the 
government  has  merely  released  its  in- 
terest to  one  apparently  holding  a  good 
title  under  a  Spanish  or  Mexican  grant, 
which  subsequently  turns  out  to  be  in- 
valid by  reason  of  an  older  or  better  title. 
Real  De  Dolores  Del  Oro  v.  United  States,. 
175   U.    S.  71,  75,  44   L.   Ed.  76. 
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not  be  sustained  for  an  indemnity  under  the  above  section  of  the  private  land 
■claim  act,  where  such  claim  is  not  made  by  the  petition.-*^ 

ii.  Appellate  Proceeding. — Although  the  United  States  may  have  no  interest  in 
the  result  of  the  litigation,  it  has  the  right  to  an  appeal  from  a  decision  of  tl->e 
■court  of  private  land  claims  in  favor  of  a  petitioner  in  a  case  in  which  the  United 
States  is  a  proper  and  necessary  party. ^" 

(g)  Location,  Sun'ey  and  Approixil — aa.  In  General. — Unless  the  decree  of 
confirmation  is  a  valid  decree,  there  cannot  be  a  valid  survey,  as  the  latter  is 
founded  upon  the  former.'"^ ^ 

bb.  Necessity  for  Location  and  Survey. — Tracts  of  land  previously  surveyed 
or  confirmed  according  to  the  specific  boundaries  set  forth  in  the  concession  need 
no  further  location,  as  the  legal  effect  of  the  confirmation  is  to  establish  the 
right  of  the  donee  to  the  designated  tract.^^  g^t  where  the  claim  has  no  cer- 
tatn  limits,  and  the  confirmation  carries  along  with  it  the  condition  that  the 
land  must  be  surveyed  and  severed  from  the  public  domain  and  the  concessions 
of  other  parties,  then  in  all  such  cases  the  title  of  the  party  attaches  to  no  par- 
ticular tract,  and  the  courts  of  justice  have  no  power  or  authority  in  law  to  es- 
tablish the  boundaries  or  locate  the  concession,  the  rule  being  that  that  power 
is  reserved  to  the  appointed  executive  officers.^^ 

cc.  Modes,  Requisites  and  Validity — (aa)  In  General. — The  United  States 
have  directed,  by  law,  that  the  survey  of  a  Mexican  grant  is  to  be  made,  in  the 


49.  Claim  must  be  made  by  petition. — 
Real  De  Dolores  Del  Oro  v.  United  States, 
175   U.   S.   71,  75,  44   L.   Ed.  76. 

Where  the  original  petition  for  con- 
firmation not  only  suggested  no  adverse 
■claimants,  but  alleged  positively  that  there 
■v\-ere  no  adverse  holders,  possessors,  or 
claimants  of  or  to  any  portion  of  a  tract, 
and  not  the  slightest  effort  seemed  to 
have  been  made  to  ascertain  such  facts, 
and  it  was  not  until  more  than  seven 
years  thereafter  that  a  supplemental  pe- 
tition for  value  was  filed,  but  did  not  sho-w 
any  excuse  for  not  filing  before,  it  was 
held  that  the  supplemental  petition  could 
not  be  sustained.  United  States  v.  Mar- 
tinez, 184  U.  S.  441,  448.  449,  46  L.  Ed.  632. 

50.  Appellate  proceeding. — United  States 
T.  Conway,  175  U.  S.  60,  69,  44  L.  Ed.  72. 
See  the  title  APPEAL  AND  ERROR,  vol. 
1,    p.    799. 

51.  Location,  survey  and  approval. — 
Higueras  v.  United  States,  5  Wall.  827, 
IS    L.    Ed.   469. 

52  Necessity  for  location  and  survey. — 
Snyder  v.  Sickles,  98  U.  S.  203,  212,  25  L. 
Ed.  97;  Stanford  v.  Taylor,  18  How.  409, 
15  L.  Ed.  453;  Bissell  v.  Penrose,  8  How. 
317,  334,  12  L.  Ed.  1095;  Maguire  z:  Tyler, 
8  Wall.  650,  661,  19  L.  Ed.  320;  Alviso  v. 
United  States,  8  Wall.  337,  339,  19  L.  Ed. 
305;  Higueras  v.  United  States,  5  Wall. 
827,  18  L.  Ed.  469;  Joplin  v.  Chachere,  192 
U.  8.  94,  102.  48  L.  Ed.  359;  United  States 
V.  McMasters,  4  Wall.  680,  18  L.  Ed.  311. 

53.  No  certain  limits  to  boundary. — 
Snyder  v.  Sickle?,  98  U.  S.  203,  212,  25 
L.  Ed.  97;  Stanford  v.  Taylor,  18  How. 
409,  15  L.  Ed.  453;  Bissell  v.  Penrose.  8 
How.  317,  334.  12  L.  Ed.  1095;  Maguire 
T'.  Tyler,  8  Wall.  650,  661,  19  L.  Ed.  320; 
Menard  v.  Massey,  8  How.  293,  294.  12 
"L.    Ed.    1085;    Ledoux   v.    Black,    18    How. 


473,  475,  15  L.   Ed.  457;  West  v.  Cochran, 

17  How.  403,  15  L.  Ed.  110;  United  States 
V.  Pacheco,  22  How.  225,  226,  16  L.  Ed. 
336;  Guitard  v.  Stoddard,  16  How.  494, 
512,  14  L.  Ed.  1030;  Higueras  v.  United 
States,  5  Wall.  827,  18   L.   Ed.  469. 

The  confirmation  act  of  congress  of 
1860,  by  confirming  an  unsurveyed  Mexi- 
can land  grant,  by  necessary  implication, 
contemplated  that  the  confirmed  grant 
should  be  thereafter  surveyed,  and  such 
survey  was  essential  for  the  purpose  of 
definitely  segregating  the  land,  to  which 
the  right  was  confirmed,  from  the  public 
domain,  and  thus  finally  fixing  the  extent 
of  the  rights  of  the  owners  of  the  grant. 
Stoneroad  z:  Stoneroad,  158  U.  S.  240, 
247,  39   L.   Ed.   966. 

Title  to  commons. — The  inhabitants  of 
Carondelet  had  no  title  to  the  common, 
on  which  they  could  sue,  which  wa-s 
claimed  by  them  under  the  act  of  June  13, 
1812,  until  a  public  survey  was  made,  be- 
cause their  grant  attached  to  no  land,  nor 
could  a  court  of  equity  establish  a  bound- 
ary.    Kissell   V.   St.   Louis   Public   Schools, 

18  How.  19,  25,  15  L.  Ed.  324;  Carondelet 
V.  St.  Louis.  1  Black  179,  189,  17  L.  Ed. 
102,  citing  West  z:  Cochran.  17  How.  403, 
416,  15  L.  Ed.  110,  distinguishing  Chouteau 
V.    Eckhart,   2   How.   344,   11    L.    Ed.    293. 

Outlets  in  St.  Louis. — The  act  of  June 
12,  1812,  confirmed  the  titles  to  outlets  in 
the  town  of  St.  Louis,  in  Missouri  upon 
certain  conditions;  the  act  of  26th  of  May, 
1824,  required  the  performance  of  these 
conditions,  and  the  boundaries  of  the  lot 
to  be  proved  before  the  recorder  of  land 
titles,  and  the  neglect  to  procure  the  sur- 
vey and  location  under  the  act  of  1824  did 
not  forfeit  the  title  acquired  under  the  act 
of  1812.  Savignac  v.  Garrison,  18  How. 
136,  15  L.  Ed."  290;  Guitard  v.  Stoddard. 
16  How.  494,  14  L-  Ed.  1030. 
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form  and  divisions  prescribed  for  surveys  in  California,  embracing  the  entire 
grant  in  one  tract.^^  In  locating  land  in  California,  claimed  under  confirmed 
Mexican  grants,  compactness  of  form  and  conformity  to  the  lines  of  the  public 
surveys  must  be  preserved,  to  the  exclusion,  if  necessary,  of  selections  of  the 
grantee  as  indicated  by  his  settlement,  or  by  his  sale  or  lease  of  parcels  of  the 
property.'^  ^ 

Discretion  of  Surveyor. — In  Mexican  land  grant  cases  a  large  discretion 
must  necessarily  be  left  to  the  surveyor,  and  although  the  court  might  in  some 
cases  review  the  exercise  of  that  discretion,  it  will  not  inquire  whether  it  has 
been  accompanied  with  the  nicest  discrimination,  or  the  highest  of  wisdom.^^ 

A  mere  loose  order  of  survey,  made  by  the  register  and  receiver,  could 
not  be  recognized  as  conferring  any  vested   interest."" 

(bb)  By  Whom  Made. — When  the  validity  of  a  grant  was  confirmed,  the 
confirmee  could  not  measure  off  the  quantity  for  himself  and  thus  legally 
segregate  it  from  the  balance  of  the  tract.  The  right  to  make  the  segregation 
rested  exclusively  with  the  government  and  could  only  be  exercised  by  its  of- 
ficers.-^^ 

It  is  the  duty  of  the  surveyor  general  to  cause  all  private  claims  which 
shall  be  finally  confirmed  to  be  accurately  surveyed,  and  to  furnish  plats  of  the 
same.^^ 

(cc)  Conformity  to  Original  Designation  of  Boundaries. — The  court  cannot 
designate  a  new  location,  varying  from  the  original  concession,  as  any  such  al- 
teration of  a  concession  would  be  equivalent  to  a  new  grant.  The  acts  of  con- 
gress by  which  these  cases  are  subjected  to  judicial  investigation  and  judg- 
ment, give  no  such  power  to  the  courts. ^°  The  record  of  a  proceeding  under 
the  Mexican  law  whereby  judicial  possession  was  delivered,  must  control  the 
action  of  the  officers  of  the  United  States,  in  surveying  the  land  granted,  when 
the  grant  is  confirmed.^ ^     Unless  the  decree  of  the  tribunals  of  the  United  States, 


54.  Modes,    requisites    and    validity. — 

Fremont  v.  United  States,  17  How.  542,  15 
L.   Ed.  241. 

55.  Compactness  of  form — Conformity 
to  public  surveys. — The  Sutter  Case,  2 
Wall.  562,  17  L.  Ed.  881;  United  States  v. 
Vallejo,  1  Wall.  658,  17  L.  Ed.  674;  United 
States  V.  Armijo,  5  Wall.  444,  18  L.  Ed. 
492. 

And  land  claimed  under  a  confirmed 
Mexican  grant  may  be  located  in  two  par- 
cels, where,  from  the  character  of  the 
country,  the  entire  quantity  granted  cannot 
be  located  in  one  tract.  The  Sutter  Case, 
•2  Wall.  562,  17  L.   Ed.  881. 

56.  Discretion  of  surveyor.  —  United 
States  V.  Vallejo,  1  Wall.  658,  660,  17  L.  Ed. 
674. 

57.  Mere  loose  order  of  survey. — Cousin 
V.   Blanc.  19   Flow.  202,  210.   15  L.   Ed.   601. 

58.  By  whom  made. — Frasher  v.  O'Con- 
nor, 115  U.  S.  102,  108.  29  L.  Ed.  311;  Van 
Reynegan  v.  Bolton,  95  U.  S.  33,  36,  24  L. 
Ed.  351. 

59.  Duty  of  surveyor  general. — Castro 
7'.  Hendricks,  23  How.  438.  16  L.  Ed.  576; 
United  States  7'.  Fossatt,  21  How.  445,  16 
L.  Ed.  186;  West  v.  Cochran,  17  How. 
403,  15  L.  Ed.  110;  Hipueras  v.  United 
States,  5  Wall.  827,  18  L.  Ed.  469. 

The  surveyor  general  exercises  a  quasi 
judicial  power:  and  the  claimant,  with  an 
authentic  certificate  of  the  decree  of  con- 
firmation, -ind  a  plat  or  survey  of  the  land, 
<]uly    certified    and    approved    by    the    sur- 


veyor general,  is  entitled  to  a  patent. 
United  States  v.  Fossatt,  21  How.  445,  16 
L.  Ed.  186;  Castro  v.  Hendricks,  23  How. 
438,   442,    16    L.    Ed.    576. 

60.  Conformity  to  original  designation 
of  boundaries. — United  States  v.  Levy,  13 
Pet.  81,  83,  10  L.  Ed.  68;  United  States  v. 
Huertas,  9  Pet.  171,  9  L.  Ed.  90;  United 
States  V.  Forbes,  15  Pet.  173,  10  L.  Ed.  701; 
United  States  v.  Arredondo,  6  Pet.  691, 
8  L.  Ed.  547.  See,  on  this  subject,  United 
States  V.  Boisdore,  11  How.  63.  13  L. 
Ed.  605;  United  States  v.  D'Auterieve,  15 
How.  14,  14  L.  Ed.  580. 

61.  Record  of  proceeding  under  Mexi- 
can law  to  be  followed. — Graham  7'.  United 
States,  4  Wall.  259,  18  L.  Ed.  333;  United 
States  V.  Pico,  5  Wall.  536,  539,  18  L.  Ed". 
695;  Van  Reynegan  v.  Bolton,  95  U.  S. 
33,  35,  24  L.   Ed.  351. 

The  acts  of  congress  for  ascertaining 
claims  and  titles  to  lands  in  Florida,  whilst 
they  recognize  patents,  grants,  conces- 
sions, or  orders  of  survey,  as  evidence  of 
title,  when  lawfully  made,  do  not  permit, 
in  case  of  a  deficiency  in  the  quantity, 
from  any  cause  whatever,  the  survey  to  be 
extended  on  other  land.  United  States  v. 
Arredondo,  13  Pet.  133,  10  L.  Ed.  93. 

But  if  a  survey  of  all  the  lines  was  made 
in  1817  by  a  deputy  surveyor  of  the  United 
States,  under  instructions  from  the  sur- 
veyor general,  which  was  traced  and  re- 
marked by  another  deputv  in  1834.  this 
was   a   binding   survey,   though    it    did   not 
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confirming  a  claim  under  a  grant,  otherwise  limits  the  extent  or  the  form  of  the 
tract,  the  boundaries  thus  established  should  control  the  officers  of  the  Unit.ed 
States  in  surveying  the  land.*^^ 

Ascertainment  of  Boundaries  by  Calls. — According  to  the  strict  ideas  of 
conforming  a  survey  to  a  location,  in  the  United  States,  the  survey  should  be 
located  adjoining  the  natural  object  called  for,  there  being  no  other  to  aid  or 
control  the  general  call.^^ 

(dd)  Conformity  to  Decree. — Private  land  claims  are  required  to  be  accu- 
rately surveyed,  which  is  equivalent  to  a  requirement  that  the  survey,  where  the 
decree  of  confirmation  is  by  metes  and  bounds,  shall  conform  to  the  decree.*^* 
There  must  be  a  reasonable  conformity  between  the  survey  and  the  decree  of 
confirmation,  or  the  survey  cannot  be  sustained. ^^ 

(ee)  Right  of  Selection  zinthin  Oiiterhoundarics. — Where  a  grant  was  of  a 
specified  quantity  within  exterior  limits  embracing  a  much  larger  quantity,  there 
was  no  obligation  on  the  part  of  the  former  government,  nor  is  there  on  that  of 
the  present  government,  to  allow  the  quantity  to  be  selected  in  accordance  with 
the  wishes  of  the  grantee.  The  duty  of  the  government  is  discharged  when  the 
right  conferred  by  the  grant  to  the  quantity  designated  is  attached  to  a  specific 
and  defined  tract.^*^ 

(ff)  Prizfote  and  Unofficial  Sivz'cys. — A  survey,  made  at  the  instance  of  the 
inhabitants  of  St.  Louis,  for  the  purpose  of  presenting  their  claim  to  the  com- 
mons, in  due  form,  to  the  board  of  commissioners,  was  in  its  nature  a  private 
survey,  not  binding  on  the  United  States,  and  having  no  binding  influence  on  the 
title  of  subsequent  litigants. '^'^ 


follow  the  northern  line  made  by  the 
Spanish  officer.  Carondelet  v.  St.  Louis,  1 
Black  179,  17  L.  Ed.   102. 

62.  Absence  of  limitation  of  extent  or 
form  in  decree  of  confirmation. — Van  Rey- 
negan  v.  Bolton,  95  U.  S.  33,  24  L.  Ed. 
351;  Graham  v.  United  States,  4  Wall. 
259,  18  L.  Ed.  333;  United  States  v.  Pico, 
5  Wall.  536,  18  U  Ed.  695. 

63.  Ascertainment  of  boundaries  by 
calls.— United  States  v.  Low,  16  Pet.  162, 
10  L.  Ed.  923. 

64.  Conformity  to  decree. — The  Fossat 
Case,  2  Wall.  649,  17  L.  Ed.  739;  United 
States  V.  Hancock,  133  U.  S.  193,  196,  33 
L.  Ed.  601;  Higueras  v.  United  States,  5 
Wall.  827,  832,  18  L.  Ed.  469.  See  United 
States  V.  Halleck,  1  Wall.  439,  17  L.  Ed. 
f)64;  United  States  v.  Billing,  2  Wall.  444, 
448,   17   L.    Ed.   848. 

Effect  of  reference  to  original  papers. — 
United  States  v.  Halleck,  1  Wall.  439,  17 
L.  Ed.  664. 

65.  Reasonable  conformity.  —  United 
States  V.  Halleck,  1  Wall.  439,  17  L.  Ed. 
664;  United  States  v.  Armijo,  5  Wall.  444, 
18  L.   Ed.  402. 

Survey  held  to  conform  to  decree. — The 
Sutter  Case,  2  Wall.  562.  586,  17  L.  Ed. 
881;  Dehon  v.  Bernal,  3  Wall.  774,  18  L. 
Ed.    146. 

Act  of  1860. — The  duty  of  the  surveyor 
general,  under  all  these  acts,  to  survey  and 
locate  the  confirmed  tract,  in  conformity 
with  the  decree,  is  in  no  way  enlarged 
or  affected  by  the  act  of  1860,  ch.  128.  The 
Fossat  Case,  2  Wall.  649,  714,  17  L.  Ed. 
730. 

66.  Right  of  selection  within  outer- 
boundaries. — United    States    v.    Armijo,    5 


Wall.  444,  18  L.  Ed.  492.     See  Fremont  v. 
United  States,  17  How.  542,  15  L.  Ed.  241. 

Under  our  system  the  grantee  is  al- 
lowed the  privilege  of  directing  a  selection 
of  the  quantity  granted,  subject  only  to 
the  restriction  that  the  selection  be  made 
in  one  body,  and  in  a  compact  form.  It 
is  a  privilege  given  by  the  generosity  of 
the  government;  but  its  exercise  is  not 
permitted,  so  as  to  defeat  the  equitable 
prior  rights  of  others.  United  States  v. 
Armijo,  5  Wall.  444,  18  L.  Ed.  492;  United 
States  V.  Pacheco,  2  Wall.  587,  17  L.  Ed 
86.5. 

67.  Private  and  unofficial  surveys. — 
Mackay  v.  Dillon,  4  How.  421,  11  L.  Ed. 
1038;  Guitard  v.  Stoddard,  16  How.  494, 
508.  14  L.   Ed.   1030. 

By  what  description  of  surveys  the 
L'^nited  States  are  bound,  and  those  claim- 
ing under  them  governed,  reference  is 
made  to  Jourdan  v.  Barrett,  4  How.  168, 
169,  11  L.  Ed.  924,  and  for  the  effect  of  a 
legal  survey  of  the  commons  of  St.  Louis,, 
to  Les  Bois  V.  Bramell,  4  How.  449,  11  L. 
Ed.  1051.  See  Mackay  v.  Dillon,  4  How. 
421,  11   L.  Ed.  1038. 

The  act  of  1804,  forbidding  private  sur- 
veys upon  the  public  lands,  was  impliedly 
repealed  by  the  act  of  1805.  which  required 
claimants  to  file  a  plat.  The  act  of  1806 
authorized  the  commissioners  to  direct 
such  surveys  as  they  might  deem  neces- 
sary, which  gave  them,  thereby,  the  power 
to  adopt  any  prior  and  private  survey.s 
which  they  might  deem  just  and  proper,, 
for  the  purpose  of  designation  and  loca- 
tion. Bissell  V.  Penrose,  8  How.  317,  12 
L.  Ed.  1095;  Mills  v.  Stoddard,  8  How. 
345,   12   L.   Ed.   1107. 
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(fag)  Notice. — The  holders  of  a  Mexican  land  grant,  when  a  survey  has  been 
made  by  the  government,  are  bound  by  the  survey  even  though  it  was  made  with- 
out notice,  and  at  the  time  of  the  survey  some  of  the  holders  were  minors  and 
some  under  coverture.^*' 

(hh)  Plat  of  Survey. — The  mere  circumstance  that  another  plat,  containing 
different  land,  was  upon  the  same  sheet  of  paper  which  contained  the  genuine 
plat,  and  which  was  filed  in  the  recorder's  office,  was  not  sufficient  to  invalidate 
the  claim;  because  the  name  of  the  claimant  was  written  upon  the  face  of  the 
one  describing  the  tract  claimed,  and  that  was  the  only  one  before  the  commis- 
sioners.**^ 

(ii)  Approval. — A  survey,  by  a  surveyor  general  of  the  United  States,  of  a 
claim  thus  confirmed,  is  inoperative,  until  finally  approved  by  the  land  depart- 
ment at  Washington  J*' 

(jj)  Intervention  of  Alienee. — When  a  survey  is  ordered  to  be  executed  con- 
formably to  the  decree  of  confirmation,  the  alienees  of  the  original  grantee  may 
intervene  to  protect  their  own  rights.'^  ^ 

dd.  Payment  of  Expenses. — "Where  an  act  of  congress  confirms  a  Mexican 
grant  and  provides  that  the  confirmation  shall  not  be  legally  effective  until  pay- 
ment by  the  confirmee  of  the  expense  of  so  much  of  the  surveys  as  enure  to  his 
benefit,  until  such  payment  the  confirmee  has  no  title  or  right,  but  congress, 
after  the  surveys  and  plats  shall  have  been  perfected,  may  enforce  such  payment 
by  a  sale  of  the  lands,  a  resumption  of  the  grant,  or  other  appropriate  modeJ^ 

ee.  Operation  and  Effect. — Where  the  original  concessions  were  without  spe- 
cific boundaries,  being  floating  grants  for  quantity,  the  one  first  located  by  an 
approved  survey  appropriated  the  land  embraced  by  the  survey."^ 

Conclusiveness. — A  survey  made  by  the  government  must  be  held  conclusive 
against    any    collateral    attack    in    controversies    between    individuals.'^'*      Where 


68.  Notice. — Stoneroad  v.  Stoneroad,  158 
v.   S.   240,  250,  251,  39   L.   Ed.  966. 

69.  Plot  of  survey. — Bissell  v.  Penrose, 
S  How.  .317,  12  L.  Ed.  1095. 

70.  Approval. — Van  Reynegan  v.  Bolton, 
<)5  U.  S.  33,  24  L.  Ed.  351.  See  Snyder  v. 
Sickles,  98  U.  S.  203,  25  L.  Ed.  97. 

By  whom  approval  given. — Magwire  v. 
Tyler,  1  Black  195,  17  L.  Ed.  137;  Maguire 
T.  Tyler,  8  Wall.  650,  661,  19  L.  Ed.  320; 
Snyder  v.  Sickles,  98  U.  S.  203,  211,  25  L. 
Ed.  97. 

Where,  under  the  eighth  section  of  the 
act  of  July  23d,  1866,  "to  quiet  land  titles 
in  California,"  a  survey  is  made  by  the 
United  States  surveyor  general  for  Cali- 
fornia of  a  claim  to  land  under  a  confirmed 
Mexican  grant,  and  land  is  set  ofif  by  him 
in  satisfaction  of  the  grant,  the  survey  is 
operated  without  the  approval  of  the  com- 
missioner of  the  general  land  office.  Mc- 
Creery  v.  Haskell,  119  U.  S.  327,  30  L.  Ed. 
408. 

Effect  of  approval — Relation. — The  ap- 
proval by  the  commissioner  of  the  general 
land  office  of  a  survey,  when  given,  takes 
effect  by  relation  as  of  the  date  when  the 
survey  and  appropriation  were  made.  They 
must  be  held  valid  from  that  time,  so  as 
to  protect  proceedings  taken  in  accordance 
with  them.  Quinby  v.  Conlan,  104  U.  S. 
420,  424,  26  L.   Ed.  800. 

71.  Intervention  of  alienee.  —  United 
States  V.  Covilland,  1  Black  339,  17  L. 
Ed.  40. 

72.  Payment  of  expenses. — Colorado  Co. 
v.  Commissioners,  95  U.  S.  259,  24  L.  Ed. 


495,  citing  Railway  Co.  v.  Prescott,  16 
Wall.  603,  21  L.  Ed.  373;  Railway  Co.  v. 
McShane,  22  Wall.  444,  22  L.  Ed.  747,  as 
controlling. 

73.  Operation  and  effect. — Miller  v.  Dale, 
92  U.  S.  473,  23  L.  Ed.  735.  See,  on  this 
subject,  Henshaw  v.  Bissell,  18  Wall.  255, 
267,  21  L.  Ed.  835;  Ledoux  v.  Black,  18 
How.  473,  475,  15  L.  Ed.  457. 

The  survey  of  a  claim  under  a  grant 
possesses,  with  respect  to  the  claim  under 
another  grant,  greater  force  than  an  ap- 
proval under  the  act  of  March  3,  1851, 
could  give,  where  it  has  received  judicial 
sanction  under  the  act  of  June  14th,  1860, 
which  makes  it  conclusive  as  against  all 
adverse  claimants  under  floating  grants. 
Henshaw  v.  Bissell,  18  Wall.  255,  267,  21 
L.  Ed.  835. 

The  approval  of  the  court  established  the 
fact,  that  the  survey  was  in  conformity 
with  the  decree  of  confirmation;  or,  if  the 
decree  was  for  quantity  only,  that  the  sur- 
vey was  authorized  by  it,  and  is  conclusive 
as  to  the  location  of  the  land  against  all 
floating  grants  not  previously  located. 
Miller  7'.  Dale._92  U.  S.  473,  23  L.  Ed.  735. 

74.  Conclusiveness. — See  ante,  "Con- 
struction, Operation  and  Effect,"  II,  B, 
3,  c.   (4). 

"So  in  the  case  of  Jones  f.  McMasters, 
20  How.  8,  22,  15  L.  Ed.  805,  which  was 
an  action  at  law  for  the  recovery  of  the 
possession  of  land,  it  was  held  that  when 
tlie  grant  from  the  government  on  which 
the  plaintiffs  relied  was  regular  in  form, 
it  was  not  proper,  by  way  of  defense,  to 
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claims  were  confirmed  according  to  the  concession,  a  subsequent  survey  made  in 
the  mode  pointed  out  by  law  is  conclusive  upon  the  United  States  and  the  con- 
firmee, to  show  that  the  land  included  in  the  survey  was  the  land  the  title  to  which 
was  confirmed.  But  it  does  not  follow  that  other  persons,  who  may  previously 
have  purchased  portions  of  the  land  from  the  United  States,  subsequent  to  the 
confirming  act  and  before  the  survey,  are  equally  concluded."^ 

The  official  return  of  the  surveyor 'general  has  accorded  to  it  the  force  of  a 
deposition.'^ 

Recognition — Acquiescence. — It  being  established  ip  the  court  below  as 
matter  of  fact  that  a  survey  was  made  and  approved  in  1817  and  1834,  and  that  the 
township  had  in  various  modes  recognized,  accepted,  and  held  under  it,  the  state 
court  was  right  in  rejecting  the  claim  of  the  town  for  lands  lying  outside  of  it."''' 

Survey  Unchallenged  for  Fifteen  Years. — \Miere  a  survey  is  made  in  good 
faith  and  unchallenged  for  over  fifteen  years,  whatever  doubts  may  exist  as  to  its 
correctness  must  be  resolved  in  favor  of  the  title  as  patented.' ^ 

A  map,  made  by  the  surveyor  general  in  1840,  exhibiting  the  outboundary 
lines  of  St.  Louis  common,  is  not  binding  on  one  who  claims  under  a  villager.  A 
title  confirmed  by  the  act  of  1812  is  a  good  title,  though  the  land  be  not  within 
the  outboundaries  laid  down  in  the  surveyor  general's  map.'» 

ff.  Rcforuuition,  Amendment,  Cancellation  or  Resunry. — Power  to  revise  the 
surveys  of  confirmed  claims  was,  by  the  act  of  the  fourth  of  July,  1836,  conferred 
upon  the  commissioner  of  the  general  land  office,  subject  in  certain  cases  to  an  ap- 
peal to  the  secretary  of  the  treasury,  but  since  the  passage  of  the  act  of  the  third 
of  March,  1849,  such  supervision  is  devolved  upon  the  secretary  of  the  interior.^* 
The  courts  must,  however,  determine,  whenever  the  question  arises,  whether 
prior  rights  of  other  parties  have  been  interfered  with  by  the  survey  of  a  con- 
firmed claim  upon  which  a  patent  has  issued. ^i 


go  behind  the  survey  and  location;  that, 
'if  they  were  voidable  for  irregularity  or 
other  cause,  the  question  was  not  one  for 
a  court  of  law  in  an  action  to  recover  pos- 
session, but  for  a  court  of  equity  to  re- 
form any  error  or  mistake.'"  Burnes  v. 
Scott,  117  U.  S.  582,  587,  29  L.  Ed.  991. 
See  Greer  v.  Mezes,  24  How.  268,  276,  16 
L.  Ed.  661. 

75.  Menard  v.  Massey,  8  How.  293,  12  L. 
Ed.  1085;  Dent  v.  Emmeger,  14  Wall.  308, 
313,  20  L.  Ed.  838.  See,  on  this  pomt, 
Cousin  z:  Blanc,  19  How.  202,  15  L.  Ed. 
601;  Public  Schools  v.  Walker,  9  Wall.  282, 
289,  19   L.   Ed.  576. 

Where  an  imperfect  Spanish  title  to  land 
in  Missouri  was  confirmed  by  the  commis- 
sioners, but  the  claim  required  a  survey 
to  ascertain  its  limits  and  boundaries,  evi- 
dence cannot  be  received  that  the  survey 
was  erroneously  made,  by  showing  pos- 
session by  the  confirmee,  of  land  in  a  dif- 
ferent place  than  that  where  the  survey 
placed  his  land.  Stanford  v.  Taylor,  18 
How.  409,   15   L.   Ed.   453. 

76.  Official  return. — United  States  v. 
Low,  16  Pet.  162,  166,  10  L.  Ed.  923; 
United  States  v.  Breward,  16  Pet.  143,  10 
L.  Ed.  916;  United  States  v.  Boisdore,  11 
How.  63,  91,  13  L.  Ed.  605. 

The  surveyor  general  having  returned 
that  the  survey  was  made  according  to  the 
grant,  and  in  the  absence  of  other  contra- 
dictory proof,  the  claim  was  confirmed. 
United  States  v.  Low,  16  Pet.  162,  10  L. 
Ed.  923. 


77.  Recognition — Acquiescence. — Caron- 

delet  V.  St.  Louis,  1  Black  179,  17  L.  Ed. 
102;  Dent  Z'.  Emmeger,  14  Wall.  308,  313, 
20  L.  Ed.  838. 

78.  Survey  unchallenged  for  fifteen, 
years. — United  States  v.  Hancock,  133  U. 
S.    193,    197,   33    L.    Ed.    601. 

79.  Map  made  by  surveyor  general.— 
Glasgow  V.  Hortiz,  1  Black  595,  17  L.  Ed. 
110. 

80.  Reformation,  amendment,  cancella- 
tion or  resurvey. — Maguire  v.  Tyler,  8 
Wall.  650,  666,  19  L.  Ed.  320.  See  Russell 
V.  Ma.xwell,  Land  Grant  Co.,  158  U. 
S.  253,  258,  39  L.  Ed.  971;  Castro  V.  Hen- 
dricks, 23  How.  438,  443,  16  L.  Ed.  576; 
Magwire  v.  Tyler,  1  Black  195,  17  L.  Ed. 
137. 

Where  there  were  two  separate  claim- 
ants of  land  in  California,  both  claiming 
under  one  original  grant,  and  the  sur- 
veyor, in  running  out  their  lines,  disre- 
garded the  limits  of  the  original  grant,  and 
included  within  one  of  the  surveys  a  large 
portion  of  government  land,  the  commis- 
sioner of  the  general  land  office  was  right 
in  refusing  to  issue  a  patent  founded  on 
such  erroneous  survey.  Castro  v.  Hen- 
dricks, 23  How.  438,  16  L.   Ed.  576. 

The  secretary,  in  the  exercise  of  his  su- 
pervisory powers,  may  lawfully  set  aside 
a  survey  made  under  a  confirmed  Spanish 
grant,  order  another  to  be  made,  and  is- 
sue a  patent  upon  it.  Magwire  v.  Tyler, 
1   Black   195,   17  L.   Ed.   137. 

81.  Jurisdiction  of  courts. — Henshaw  i'. 
Bissell,  18  Wall.  255,  264,  21  L.   Ed.  835. 
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Primarily  the  district  court  had  no  jurisdiction  to  supervise  the  action  of 
the  surveyor  in  surveying  claims  confirmed  by  the  commissioners,82  but  under  the 
acts  of  1824,  1828  and  1851,  it  was  within  the  power  of  the  district  court  to  have 
required  a  survey  in  exact  conformity  with  its  decree.  Its  jurisdiction  over  the 
subject  did  not  end  with  the  decree. ^^ 

The  circuit  court  of  the  United  States  has  now  no  original  jurisdiction  to 
reform  surveys  made  by  the  land  department  of  confirmed  Mexican  grants  in 
California.^-* 

gg.  Contest  of  Location.— When  the  United  States  and  the  claimant  to  whom 
a  Mexican  grant  has  been  confirmed  are  both  satisfied  with  its  location,  any  other 
person  who  seeks  to  contest  such  a  location  must  show  some  title,  legal  or  equi- 
table, to  some  part  of  the  land  covered  by  the  survey,  before  the  court  will  disturb 
it  at  his  instance,  or  in  his  alleged  interest.^^ 

(h)  Grant,  Patent  or  Deed — aa.  In  General — No  legal  title  to  land  claimed 
under  a  Mexican  grant  could  exist  until  there  was  a  survey,  the  land  severed  from 
the  public  domain,  and  the  public  title  transferred  by  a  final  grant  from  the  United 
States  into  private  ownership. ^*^ 

Necessity  for  Patent. — In  general  a  confirmation,  by  act  of  congress,  vests 
in  the  confirmee  the  right  of  the  United  States,  and  a  patent,  if  issued,  could  only 
be  evidence  of  this.^'^     There  are  instances  in  the  legislation  of  congress  where 


82.  District  court. — United  States  v. 
Sepulveda,  1  Wall.  104,  17  L.  Ed.  569; 
Henshaw  v.  Bissell,  18  Wall.  255,  21  L. 
Ed.  835.  See  West  v.  Cochran,  17  How. 
403,  15  L.   Ed.  110. 

83.  Acts  of  1824,  1828,  and  1851. — 
Dominguez  De  Giiyer  v.  Banning,  167  U. 
S.  723,  737,  42  L.  Ed.  340;  Sibbald  v.  United 
States,  12  Pet.  488,  9  L.  Ed.  1167;  United 
States  V.  Berreyesa,  23  How.  499.  16  L. 
Ed.  474;  Castro  v.  Hendricks,  23  How.  438, 
442,  16  L.  Ed.  576;  United  States  v.  Fos- 
satt,  21  How.  445,  16  L.  Ed.  186;  United 
States  V.  Halleck,  1  Wall.  439,  454.  17  L. 
Ed.  664;  The  Fossat  Case,  2  Wall.  649, 
712,  17   L.   Ed.  739. 

And  by  the  act  of  June  14,  1860,  au- 
thority was  directly  conferred  upon  the 
court  to  set  the  survey  aside  and  annul  the 
same,  or  to  correct  and  modify  it. 
Higueras  v.  United  States,  5  Wall.  827,  IS 
L.  Ed.  469;  Dominguez  De  Guyer  v.  Ban- 
ninsr,  167  U.   S.  723,  738,  42  L.   Ed.  340. 

The  act  of  1860,  though  liberal  in  the 
permission  given  for  interposing  objec- 
tions to  the  surveys  of  confirmed  claims 
made  by  the  surveyor  general,  limits  with 
special  care  the  permission  to  those  who 
in  the  judgment  of  the  court  or  district 
judge,  have  such  interest  as  to  make  it 
proper  for  them  to  intervene  for  their  pro- 
tection. United  States  zk  Estudillo,  1  Wall. 
710,  716.  17  L.  Ed.  702.  See  Craig  v. 
Leitensdorfer,  123  U.  S.  189.  31  L.  Ed.  1-14. 

84.  Circuit  court. — United  States  v. 
Throckmorton,  98  U.   S.   61,  25  L.   Ed.   93. 

85.  Contest  of  location. — Dchon  v. 
Bernal.  3  Wall.  774,  18  L.  Ed.  146.  See 
ante,  "Reformation,  Amendment,  Cancel- 
lation or  Resurvey,"  HI,  C,  3,  c,  (3), 
(g),  ff. 

86.  Confirmation  of  Mexican  grant — 
Final  transfer  of  title. — United  States  ?'. 
Pachcco,  22   TTow.   225,  226.   16  L.   Ed.   336. 

87.  Necessity   for   patent. — Stoddard    v. 


-Chambers,  2  How.  284,  316,  11  L.  Ed.  269; 
Langdeau  v.  Hanes,  21  Wall.  521,  22  L.  Ed! 
606;   Sims   v.    Irvine,   3   Dall.    425,   456,   457 
1  L.  Ed.  665;  Bagnell  v.  Broderick,  13  Pet! 
436,  10  L.   Ed.   235;   Boardman  v.   Reed    & 
Pet.  328,  342,  8  L.  Ed.  415;  Doe  V.  Eslava 
9  How.  421,  13  L.  Ed.  200;  Ryan  v.  Carter 
93  U.  S.  78,  23  E.  Ed.  807;  Whitney  v.  Mor- 
row,   112    U.    S.    693,    695,    28    L.    Ed.    871; 
Tameling  v.  United  States   Freehold,  etc.,. 
Co.,    93    U.    S.    644,    662,    23    L.    Ed.    998; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241 
251,  35  L.  Ed.  999;  McNee  v.  Donahue,  142 
U.   S.   587,  598,  35   L.   Ed.   1122. 

As  held  in  Langdeau  v.  Hanes,  21  Wall 
521,  530,  22  L.  Ed.  606,  "if  the  claim  be  to 
land  with  defined  boundaries  or  capable 
of  identification,  the  legislative  confirma- 
tion perfects  the  title  to  the  particular 
tract,  and  a  subsequent  patent  is  only 
documentary  evidence  of  that  title."  The 
tract  confirmed  was  of  specific  boundaries, 
and,  after  the  confirmation,  no  further  evi- 
dence of  the  title  of  the  confirmee  was 
needed. 

Full   transfer  of  title  without  patent 

See  Shaw  v.  Kellogg,  170  U.  S.  312,  42  L. 
Ed.  1050;  Maese  v.  Herman,  183  U.  S 
572,  580,  46  L.  Ed.  335. 

A  certificate  of  confirmation  is  very  dif- 
ferent from  a  certificate  of  purchase,  as 
the  former  shows  that  the  legal  title  has 
already  passed,  while  the  latter  is  merely 
evidence  that  it  ought  to  be  passed.  .A 
patent  is  necessary  to  complete  the  legal 
title  in  the  last  case,  but  not  in  the  first; 
though  an  equitable  title  for  many  pur- 
poses exists,  even  under  a  certificate  of 
purchase,  without  a  patent.  Doe  ?•  Fslava 
9  How.  421.  446,  13  L.  Ed.  200.  See  Oliver 
7'.  Piatt,  3  How.  333,  400.  11  L.  Fd.  622; 
Brush  V.  Ware.  15  Pet.  93,  10  L.  Ed.  672; 
Wilcox  V.  ATcConnel,  13  Pet.  498.  10  L 
Ed.  264;  Matthews  ?'.  Zane.  5  Cra'nch  92^ 
3  L.  Ed.  46.  See  ante,  "Patent  Certificates 
as  Receipts  of  Purchase."  TT.  R.  3^  J,   (3) 
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patents  are  authorized  to  be  issued  to  parties  in  further  assurance  of  their  title, 
notwithstanding  a  previous  legislative  grant  to  them  or  a  legislative  confirmation 
of  a  previously  existing  claim.  The  previous  grant  or  confirmation  is  in  no  re- 
spect impaired  thereby,  or  its  construction  afifected.^^ 

Confirmation  Founded  on  Settlement  Right. — A  patent  was  required  in 
cases  of  final  confirmations,  founded  on  settlement  riglits ;  before  its  issuance 
the  title  was  still  equitable. ^"^'-^ 

The  government  cannot  be  required  to  give  two  patents  for  the  same 
land,  one  to  the  original  claimant  and  the  other  to  his  vendee. '•^*^ 

Sealed  Instrument  Unnecessary. — Where  the  United  States,  receiving  a 
cession  of  lands  claimed  in  ancient  times  by  France,  and  on  which  were  numer- 
ous French  settlers,  directed  that  such  settlers  should  be  "confirmed"  in  their 
"possessions  and  rights,"  and  ordered  a  particular  public  officer  to  examine  into 
the  matter,  etc.,  a  confirmation  by  deed  was  not  necessary,  and  the  officer,  being 
admitted  to  have  authority  to  make  confirmation,  could  make  it  by  instrument  in 
writing  without  seal.^^ 

bb.  Operation  and  Effect — (aa)  In  General. — A  patent  of  the  United  States 
issued  upon  a  confirmation  of  a  claim  to  land  by  virtue  of  a  right  or  title  de- 
rived from  Spain  or  Mexico  is  to  be  regarded  in  two  aspects — as  a  deed  of  the 
United  States,  and  as  a  record  of  the  action  of  the  government  upon  the  title  of 
the  claimant  as  it  existed  upon  the  acqvijsition  of  Calif ornia.^^  The  instrument 
is   not   the  less   efficacious   as   evidence  of  previously   existing  rights  because  it 


88.  Legislative   grants  requiring  patent. 

— St.  Paul,  etc.,  R.  Co.  v.  Northern  Pac. 
R.  Co.,  139  U.  S.  1,  6,  35  L.  Ed.  77.  See, 
on  this  point,  Langdeau  v.  Hanes,  21  Wall. 
521,  22  L.  Ed.  606;  Wright  v.  Roseberry, 
121  U.  S.  488,  497,  30  L.  Ed.  1039;  Deseret 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  35  L. 
Ed.  999. 

89.  Confirmation  founded  on  settlement 
right.— Landes  v.  Brant,  10  How.  348,  13 
L.   Ed.   449. 

90.  Right  to  require  two  patents. — 
United  States  v.  Grimes,  2  Black  610,  17 
L.   Ed.  3o:>. 

91.  Sealed  instrument  unnecessary. — 
Reichart  v.  Felps,  6  Wall.  160,  18  L.  Ed. 
S49. 

92.  Operation  and  effect — As  a  deed. — 
Beard  v.  Federy,  3  Wall.  478,  18  L.  Ed. 
88;  More  v.  Steinbach,  127  U.  S.  70,  83,  32 
L.  Ed.  51;  Henshaw  v.  Bissell,  18  Wall. 
255,  21  L.  Ed.  835:  Langdeau  v.  Hanes,  21 
Wall.  521,  22  L.  Ed.  606;  Dominguez  De 
Guyer  v.  Banning,  167  U.  S.  723,  740,  742, 
42  L.  Ed.  340;  Wright  v.  Roseberry,  121 
U.  S.  488,  499,  30  L.  Ed.  1039;  Ryan  v. 
Carter,  93  U.  S.  78,  23  L.  Ed.  807;  Deseret 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  251,  35 
L.  Ed.  999;  Whitney  v.  Morrow,  112  U.  S. 
693,  695,  28  L.  Ed.  871;  Morrow  v.  Whit- 
ney, 95  U.  S.  551,  554,  24  L.  Ed.  456;  Mc- 
Nee  V.  Donahue,  142  U.  S.  587,  598,  35  L. 
Ed.  1122.  See,  also,  Meader  v.  Norton,  11 
Wall.  442,  457,  20  L.  Ed.  184;  Adam  v. 
Norris,  103  U.  S.  591,  593,  26  L.  Ed.  583; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  39 
L.  Ed.  966;  Russell  7'.  Maxwell  Land  Grant 
Co.,  158  U.  S.  253,  39  L.  Ed.  971. 

As  a  deed,  its  operation  is  that  of  a 
quitclaim,  or  rather  of  a  conveyance  of 
such    interest    as    the    United    States    pos- 


sessed in  the  land,  and  it  takes  effect  by 
relation  at  the  time  when  proceedings 
were  instituted  by  the  filing  of  the  peti- 
tion before  the  board  of  land  commis- 
sioners. This  principle,  has  been  more 
than  once  clearly  announced  and  the  lead- 
ing cases  are  Beard  v.  Federy,  3  Wall.  478, 
18  L.  Ed.  88;  Henshaw  v.  Bissell,  18  Wall. 
255,  21  L.  Ed.  835;  Miller  v.  Dale,  92  U.  S. 
473,  23  L.  Ed.  735;  Adam  v.  Norris,  103  U. 
S.  591,  593,  26  L.  Ed.  583;  More  v.  Stein- 
bach, 127  U.  S.  70,  83,  32  L.  Ed.  51;  Lang- 
deau V.  Hanes,  21  Wall.  521,  22  L.  Ed.  606; 
McNee  v.  Donahue,  142  U.  S.  587,  598,  35 
L.  Ed.  1122;  Knight  v.  United  States  Land 
Ass'n,  142  U.  S.  161,  187,  35  L.  Ed.  974; 
Wright  V.  Roseberry,  121  U.  S.  488,  499, 
30  L.  Ed.  1039;  Whitney  v.  Morrow,  112 
U.  S.  693,  695,  28  L.  Ed.  871;  Morrow  v. 
Whitney,  95  U.  S.  551,  554,  24  L.  Ed.  456; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
251,   35    L.    Ed.   999. 

As  a  record  of  the  government  it  is  evi- 
dence that  the  claim  asserted  was  valid 
under  the  laws  of  Mexico,  that  it  was  en- 
titled to  recognition  and  protection  by  the 
stipulations  of  the  treatj^;  and  might  have 
been  located  under  the  former  govern- 
ment, and  is  correctly  located  now  so  as 
to  embrace  the  premises  as  they  are  sur- 
veyed and  described.  Beard  v.  Federy,  3 
Wall.  478,  18  L.  Ed.  88;  More  v.  Stein- 
bach, 127  U.  S.  70,  83,  32  L.  Ed.  51;  Hen- 
shaw V.  Bissell,  18  Wall.  255,  21  L.  Ed. 
835;  Langdeau  v.  Hanes,  21  Wall.  521,  22 
L.  Ed.  606;  Knight  v.  United  States  Land 
Ass'n,  142  U.  S.  161,  187,  35  L.  Ed.  974; 
Wright  V.  Roseberry,  121  U.  S.  488,  499, 
30  L.  Ed.  1039;  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  241,  251,  35  L.  Ed.  999;  McNee 
7'.  Donahue,  142  U.  S.  587,  598,  35  L.  Ed. 
1122. 


PUBLIC  LANDS. 


ZZ7 


also  embodies  words  of  release  or  transfer  from  the  government. ^^ 

(bb)  Presumption  as  to  Validity. — When  a  patent  for  land  has  been  issued 
by  the  officers  of  the  United  States,  the  presumption  is  in  favor  of  its  validity, 
and  passes  the  legal  title,  but  it  may  be  rebutted  by  proof  that  the  officers  had 
no  authority  to  issue  it,  on  account  of  the  land  not  being  subject  to  entry  and 
grant.^"* 

(cc)  Conclusiveness. — A  patent  issued  in  pursuance  of  an  act  of  congress 
confirming  land  claims  is  conclusive  as  between  the  I'nited  States  and  the  claim- 
ants, but  it  does  not  affect  the  interest  of  third  parties.''^ 


93.  Instrument   efficacious  as   evidence. 

— Morrow  v.  Whitney,  95  U.  S.  551,  554, 
24  L.  Ed.  456;  Wright  v.  Roseberry,  121 
U.  S.  488,  499,  30  L.  Ed.  1039;  Langdeau 
V.  Hanes,  21  Wall.  521,  22  L.  Ed.  606; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
251,  35   L.   Ed.  999. 

Although  the  patent  which  had  been  is- 
sued in  consequence  of  the  report  of  a 
tribunal  appointed  by  congress,  merely 
quitclaimed  the  rights  of  the  United  States 
and  saved  the  rights  of  third  parties,  it 
nevertheless  was  conclusive  as  to  the  ex- 
istence of  a  record  title  upon  those  claim- 
ing to  hold  under  rights  which  originated 
subsequent  to  the  cession,  and,  a  fortiori, 
as  to  a  person  claiming  title  by  mere  pos- 
session. Herrick  v.  Boquillas,  etc.,  Cat- 
tle Co.,  200  U.  S.  96,  101,  50  L.  Ed.  388; 
Knight  V.  United  States  Land  Ass'n,  142 
U,  S.  161,  188,  35  L.  Ed.  974. 

"The  judgment  confirming  the  land 
grant  and  the  patent  thereunder,  which 
specifically  decreed  an  interest  in  the  con- 
firmed grant  to  the  parties  named,  was 
adequate  to  establish  a  record  title  as 
against  persons  asserting  the  character  of 
rights  upon  which  the  defendants  relied." 
Herrick  v.  Boquillas,  etc..  Cattle  Co.,  200 
U.   S.   96,   101,   50   L.   Ed.  388. 

94.  Presumption  as  to  validity. — • 
Fuentes  v.  United  States,  22  How.  443, 
459,  16  L.  Ed.  376;  Minter  v.  Crommelin, 
18  How.  87,  88,  15  _L.  Ed.  279.  See  ante, 
"Conclusiveness — Direct  and  Collateral 
Attack,"  II,  B,  4,  i,  (1). 

95.  Conclusiveness. — United  States  v. 
White,  23  How.  249,  253,  16  L.  Ed. 
560;  Landes  v.  Brant,  10  How.  348,  373,  13 
L.  Ed.  449;  Beard  v.  Federy,  3  Wall.  478, 
491,  18  L.  Ed.  88;  More  v.  Steinbach,  127 
U.  S.  70,  32  L.  Ed.  51;  Adam  z\  Norris, 
103  U.  S.  591,  593.  26  L-  Ed.  583;  United 
States  V.  Fossat,  20  How.  413,  425,  15  L. 
Ed.  944;  Henshaw  v.  Bissell,  18  Wall.  255, 
265,  21  L.  Ed.  835;  Dominguez  De  Guycr 
V.  Banning,  167  U.  S.  723,  740,  742,  42  L. 
Ed.  340.  See  Singleton  -■.  Touchard,  1 
Black  342,  17  L.  Ed.  50;  Greer  v.  Mezes, 
24  How._  268,  16  L.  Ed.  661.  Sec  ante, 
"Conclusiveness — Direct  and  Collateral 
Attack,"  II,  B.  4.  i,  (1). 

The  patent  h:  ing  been  accepted  by  the 
patentees,  and  being  uncanceled,  parties 
plaintifif  in  an  action,  claiming  under  the 
patentees,  cannot  recover  lands  not  em- 
braced by  it,  even  if  such  lands  are  em- 
braced by  the  lines  established  by  the 
decree  of  confirmation.  Dominguez  De 
10  U  S  Enc— 22 


Guyer  z:  Banning,  167  U.  S.  723,  744,  42  L. 
Ed.  340. 

While  it  may  be  true,  in  some  cases, 
that  an  action  to  recover  possession  of 
lands  confirmed  to  a  claimant  under  the 
act  of  1851  can  be  maintained  before  a 
patent  is  issued,  yet  a  patent  issued 
avowedly  in  execution  of  such  decree  was 
conclusive  between  the  United  States  and 
the  claimants,  and,  until  canceled,  it  alone 
determines,  in  an  action  to  recover  pos- 
session, the  location  of  the  lands  that 
passed  under  the  decree.  Dominguez  De 
Guyer  z-.  Banning,  167  U.  S.  723,  740,  42 
L.  Ed.  340. 

A  patent  issued  for  private  land  claims 
in  California  does  not  cover  an  island 
which  is  within  the  exterior  limits  of  a 
bay  and  almost  covered  by  water  at  high 
tide,  though  the  bay  is  included  within  the 
exterior  lines  of  the  map  of  the  survey 
made  under  a  decree,  of  confirmation,  and 
made  a  part  of  the  patent,  where  the  map 
designates  the  bay  as  excepted  from  the 
survey,  and  the  survey  itself  states  that  it 
was  exclusive  of  the  lands  covered  by  the 
navigable  waters  of  the  bay  and  described 
the  lands  within  their  survey  by  lots  none 
of  which  included  any  portion  of  the 
island.  Dominguez  De  Guyer  v.  Banning, 
167  U.  S.  723,  735,  736,  42  L.  Ed.  340. 

One  claiming  lands  under  a  patent  is- 
sued under  the  act  of  congress  of  March 
3,  1851,  providing  for  private  land  claims 
in  California,  while  that  patent  remains 
uncanceled,  cannot  recover  the  possession 
of  such  lands  as  were  expressly  excluded 
as  well  from  the  survey,  to  which  no  ob- 
jection was  urged,  as  from  the  patent  is- 
sued to  and  accepted  by  him  under  the 
decree  confirming  his  claim.  Dominguez 
De  Guyer  v.  Banning,  167  U.  S.  723,  740, 
741,  42  E.   Ed.  340. 

The  case  of  Bagnell  7'.  Broderick,  13  Pet. 
436,  10  h.  Ed.  235,  holds  that  a  patent  of 
the  fee  having  once  issued  on  a  certificate 
of  purchase,  it  is  not  permissible  to  go 
back  of  it,  and  to  issue  another  on  the 
same  certificate.  See,  also,  Boardman  v. 
Reed.  6  Pet.  328,  342,  8  L.  Ed.  415;  Doe  v. 
Eslava,  9  How.  421,  13  L.  Ed.  200. 

Although  a  patent  which  had  been  is- 
sued in  consequence  of  the  report  of  a 
tribunal  appointed  by  congress,  merely 
quitclaimed  the  rights  of  the  United  States 
and  saved  the  rights  of  third  parties,  it 
nevertheless  w.is  conclusive  as  to  the  ex- 
istence of  a  record  title  upon  those  claim- 
ing to  hold  under  rights  which  originated 
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In  Ejectment. — Where  the  United  States  reserved  the  power  to  survey  and 
grant  claims  to  lands  when  confirmed,  the  courts  of  justice  have  no  authority 
to  disregard  such  surveys  and  patents,  when  dealing  with  them  in  actions  of 
ejectment. ^^ 

CO.  Camellation,  etc. — A  suit  on  behalf  of  the  United  States  to  cancel  a  pat- 
ent issued  on  a  confirmation  of  a  land  claim  must  be  instituted  under  the  au- 
thority of  the  attorney  general,  according  to  established  principles.^' 

(4)  Annexation  of  Conditions. — Where  a  grant  by  Mexico  was  imperfect, 
no  particular  land  passed  until  selection  was  made  under  the  confirmatory  act, 
and  congress  had  a  right  to  annex  to  the  confirmation  such  condition  as  it 
deemed  fit.^^ 

Filing  Notice  and  Proofs  of  Claim. — See  ante.  "Particular  Confirmatory 
Acts,"  III,  C,  3,  c,  (3),  (b),  bb;  "Determination  in  Land  Department,"  III,  C, 
3.  c.'(3).  '(cj. 

Payment  of  Expense  of  Survey.— See  post,  "Payment  of  Expenses,"  III, 

C,  3,  c.  (3).  (g).  dd. 

Release  of  Claim  for  Residue.— See  post,  "Release  of  Claim  to  Residue  in 
Original  Grant,"  III,  C,  3,  c,   (5),   (b),  bb. 

{5)  Operation  and  Effect  of  Completed  ConfirmatiO)i—U)  In  General.-— A 
confirmation  by  a  law,  is  as  fully,  to  all  intents  and  purposes,  a  grant,  as  if  it 
contained  in  terms  a  grant  de  novo.»»  It  is  a  higher  evidence  of  title,  as  it  is  the 
direct  grant  of  the  fee  which  had  been  in  the  United  States,  by  the  government 
itself,  whereas  the  patent  is  only  the  act  of  its  ministerial  officers.^  A  legisla- 
tive confirmation  of  a  claim  to  land  is  a  recognition  of  the  validity  of  such  claim, 
and  operates  as  effectually  as  a  grant  or  quitclaim  from  the  government.  If  the 
claim  be  to  land  with  defined  boundaries,  or  capable  of  identification,  the  leg- 
islative confirmation  perfects  the  ti^le  to  the  particular  tract,  and  a  subsequent 
patent  is  only  documentary  evidence  of  that  title.^     If  the  claim  be  to  quantity, 


subsequent  to  the  cession,  and,  a  fortiori, 
as  to  a  person  claiming  title  by  mere  pos- 
session. Knight  V.  United  States  Land 
Ass'n,  142  U.  S.  161,  188,  35  L.  Ed.  974; 
Herrick  v.  Boquillas,  etc..  Cattle  Co.,  200 
U.   S.   9f).   101.  50   L.   Ed.   388. 

96.  In  ejectment— Collateral  attack.— 
Willot  T'.  Sandford,  19  How.  79,  82,  15  L. 
Ed.  549;  West  v.  Cochran,  17  How.  403, 
15  L.  Ed.  110.  See  ante,  "Collateral  At- 
tack," II,  B,  4,  i,   (1),  (c). 

Therefore,  where  conflicting  locations 
were  claimed  of  two  concessions  granted 
by  the  lieutenant  governor  of  Upper 
Louisiana,  and  no  survey  satisfactory  to 
the  public  officers  was  made  until  18,52, 
when  a  patent  was  issued  in  conformity 
with  a  survey  directed  bjt  the  secretary  of 
the  interior,  this  patent  was  conclusive, 
in  a  court  of  law,  of  the  location  to  which 
the  party  was  entitled.  West  v.  Cochran, 
17   How.   403,   15   L.   Ed.   110. 

Where  there  are  two  confirmations  by 
congress  of  the  same  land  in  Missouri, 
the  elder  confirmation  gives  the  better 
title;  and  the  jury  are  not  at  liberty,  in  an 
action  of  ejectment,  to  find  that  the  sur- 
vey and  patent  did  not  correspond  with 
the  confirmation.  Willot  v.  Sandford,  19 
How.   79.   15  L.   Ed.    549. 

97.  Cancellation,  etc. — Western  Pac.  R. 
Co.  7:  United  States,  108  U.  S.  510,  512,  27 
L.  Ed.  806;  United  States  z\  Throckmor- 
ton 98  U.  S.  61.  25  L.  Ed.  93.  See  ante, 
"Direct   Attack."   IT,  B,  4,  i,   (l),   (d). 


It  is  essential  to  a  bill  in  chancery  on 
behalf  of  the  United  States  to  set  aside  a 
patent  for  lands,  or  the  final  confirmation 
of  a  Mexican  grant,  that  it  shall  appear 
in  some  way,  without  regard  to  the  special 
form,  that  the  attorney,  general  has 
brought  it  himself,  or  given  such  authority 
for  bringing  it  as  will  make  him  officially 
responsible  therefor  through  all  stages  of 
its  presentation.  United  States  z'.  Throck- 
morton, 98  U.  S.  61,  25  L.   Ed._  93. 

98.  Annexation  of  conditions. — Colo- 
rado Co.  7'.  Commissioners,  95  U.  S.  259, 
266,   24   L.    Ed.    495. 

99.  Operation  and  effect  of  completed 
confirmation.— Ryan  ?'.  Carter,  93  U.  S.  78, 
23  L.  Ed.  807;  Strother  v.  Lucas,  12  Pet. 
410,  9  L  Ed.  1137;  Fletcher  v.  Peck,  6 
Cranch  87,  3  L.  Ed.  162;  United  States  v. 
King,  3  How.  773,  11  L.  Ed.  824;  United 
States  V.  Gratiot,  14  Pet.  526,  529,  10  L. 
Ed.  573;  Les  Bois  f.  Bramell,  4  How. 
449,  463,  11  L.  Ed.  1051;  Doe  v.  Mobile,  9 
How.  451,  469,  13  L.  Ed.  212;  Tameling  v. 
United  States  Freehold,  etc.,  Co.,  93  U. 
S.   644.  663,   23   L.   Ed.   998. 

1.  Operation  as  evidence. — Doe  z'.  Eslava, 
9  How.  421.  446,  13  L.  Ed.  200;  Grignon  t-. 
Astor,  2  How.  319.  344,  11  L.  Ed.  283.  See, 
also,  Les  Bois  v.  Bramell,  4  How.  449.  463, 
11  L.  Ed.  1051:  Strother  z\  Lucas,  12  Pet. 
410,  411,  9   L.   Ed.   1137. 

2.  Operation  as  grant  or  quitclaim. — 
Langdeau  :•.  TTanrs,  21  W.tH.  521.  530,  22 
L.  Ed.  006;  Slidell  v.  Grandjean,  111  U.  S- 
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and  not  to  a  specific  tract  capable  of  identification,  a  segregation  by  survey  will 
be  required,  and  the  confirmation  will  then  immediately  attach  the  title  to  the 
land  segregated.^ 

(b)  Confirmation  of  Part  as  Satisfaction  of  Whole  Claim — aa.  In  General — 
Effect  of  Acceptance. — When  a  part  of  the  land  claimed  under  a  Spanish  title 
was  granted  to  and  accepted  by  the  claimant,  without  any  saving  of  his  claim 
for  an  allowance  for  the  sale  of  lands  included  within  the  original  grant,  this 
must  be  taken  to  have  satisfied  his  whole  claim  upon  the  equity  of  the  govern- 
ment. It  is  in  the  nature  of  a  compromise,  and  conclusive  as  to  the  rights  of 
the  claimant.^ 

bb.  Release  of  Claim  to  Residue  of  Original  Grant. — An  act  of  congress, 
confirming  Spanish  land  claims  which  had  been  recommended  for  confirmation, 
to  the  extent  of  a  league,  but  providing  that  the  confirmation  should  not  be  ef- 
fectual until  all  parties  in  interest  in  the  original  grant  had  filed  with  the  proper 
officer  a  full  and  final  release  of  all  claims  to  the  residue  contained  in  it,  was 
within  the  constitutional  powers  of  congress,^  and  a  failure  to  comply  with  the 
statute  operated  as  a  bar  to  subsequent  litigation.*^ 

(c)  Title  and  Rights  Acquired — aa.  In  General. — The  confirmation  of  a 
claim  to  land  under  a  Spanish  or  Mexican  grant,  to  be  valid  within  the  law  of 
nations,  the  stipulations  of  the  treaty  of  Guadaloupe  Hidalgo,  and  the  usage  of 
those  governments,  not  only  implies  that  certain  papers  are  genuine,  legal,  and 
translative  of  property,  but  that  ownership  and  possession  of  land  of  definite 
boundaries  rightfully  attach  to  the  grantee.'^  It  operates  to  divest  the  United 
States  of  all  their  rights  to  the  land  embraced  in  the  grant  and  the  only  way  it 
can  be  defeated  is  to  show  that  the  lands  embraced  in  it  had  been  previously 
granted  by  the  Mexican  government  to  some  other  person. ^  A  confirmation  by 
the  commissioner,  appointed  for  that  purpose,  of  a  Spanish  or  Mexican  grant 
of  land  in  California  segregates  the  land,  when  surveyed,  from  the  public  do- 
main, invests  the  confirmee  with  the  legal  title,  and  entitles  him  to  a  patent  for 
the  land  as  soon  as  the  requisite  survey  has  been  made.  No  other  title,  not 
clothed  with  equal  solemnities,  can  be  set  up  against  the  confirmee,  or  his  as- 
signs, in  an  action  of  ejectment.^     Such  a  confirmation  enures  to  the  benefit  of 


412,  439,  28  L.  Ed.  321;  Tameling  v.  United 
States  Freehold,  etc.,  Co.,  93  U.  S.  644,  23 
L.  Ed.  998;  Russell  v.  Maxwell  Land  Grant 
Co.,  158  U.  S.  253,  255,  39  L.  Ed.  971. 

A  confirmation,  by  act  of  congress, 
vests  in  the  confirmee  the  right  of  the 
United  States,  and  a  patent,  if  issued, 
could  only  be  evidence  of  this.  Stoddard 
V.  Chambers,  2  How.  284,  316,  11  L.  Ed. 
269. 

3.  Attachment  of  title. — Langdeau  v. 
Hanes,  21  Wall.  521,  22  L.  Ed.  606;  Slidell 
V.  Grandjean,  111  U.  S.  412.  439,  28  L.  Ed. 
321.  See  ante,  "Location,  Survey  and  Ap- 
proval,"  in,   C,  3,  c,   (3),   (g). 

Confirmation  by  act  of  congress  is  a 
present  grant,  becoming  so  faf  operative 
and  complete,  to  convey  the  legal  title, 
when  the  land  is  located  and  surveyed  by 
the  United  States,  as  that  an  action  of 
ejectment  can  be  maintained  on  the  same. 
Langdeau  v.  Hanes,  21  Wall.  521,  22  L. 
Ed.  606;  Stoneroad  v.  Stoneroad,  158  U. 
S.  240,  253,  39  L.  Ed.  966. 

4.  In  general — Effect  of  acceptance. — 
Arguello  t-.  United  States,  18  How.  539, 
546,  15  L.  Ed.  478;  United  States  v.  Rose- 
lius,  15  How.  31,  14  L.  Ed.  587.  See  ante, 
"Personal    Judgment    against    the    United 


States  Where  Land  Sold,"  IIL  C,  3,  c. 
(3),    (f),   hh,    (ee). 

5.  Release  of  claim  to  residue  of  origi- 
nal grant.— Mitchell  v.  Furman,  180  U.  S. 
402,   438,   45   L.   Ed.   596. 

6.  Failure  as  bar  to  litigation.— Mitchell 
V.  Furman,  180  U.  S.  402,  438,  45  L.  Ed. 
596. 

7.  Title    and    rights    acquired. — United 

States  V.  Fossatt,  21  How.  445,  449,  16  L. 
Ed.  186,  citing  United  States  v.  Arredondo, 
6  Pet.  691,  8  L.  Ed.  547;  Mitchel  t'.  United 
States,   15   Pet.   52,  10   L.   Ed.   658. 

8.  Divestiture  of  government  title. — 
Russell  v.  Maxwell  Land  Grant  Co.,  158 
U.  S.  253,  255,  39  L.  Ed.  971;  Maxwell  Land 
Grant  Case,  121  U.  S.  325,  30  L.  Ed.  949; 
Maxwell  Land  Grant  Case.  122  U.  S  365, 
30  L.  Ed.  1211;  Interstate  Land  Co.  v. 
Maxwell  Land  Grant  Co.,  139  U.  S.  569, 
580,  35  L.  Ed.  278.  See,  also.  Beard  v. 
Federy,  3  Wall.  478,  18  L.  Ed.  88;  More  v. 
Steinbach.  127  U.  S.  70,  32  L.  Ed.  51; 
Ryan  z:  Carter,  93  U.  S.  78,  82,  23  L.  Ed. 
807;  United  States  v.  Conway,  175  U.  S. 
60.   67,  44   L.   Ed.   72. 

9.  Carpentier  v.  Montgomerj',  13  Wall. 
480,  20  L.   Ed.   698. 


340  PUBLIC  LANDS. 

the  confirmee  so  far  as  the  legal  title  is  concerned,  but  it  does  not  determine  the 
equitable  relations  between  him  and  third  parties.  It  is  true  if  a  claim  were 
presented  by  one  designating  himself  as  trustee,  executor,  or  guardian,  or  if 
such  relation  of  the  claimant  to  others  appeared  in  the  examination  of  the  case 
before  the  board  or  courts,  the  decree  might  declare  that  the  confirmation  was 
to  the  claimant  in  such  fiduciary  character.  But  if  the  trust  was  not  stated,  and 
did  not  appear,  the  legal  title  was  none  the  less  subject  to  the  same  trust  in  the 
hands  of  the  claimant.  "' 

bb.  Amount  Confirmed — Boundaries. — By  the  act  of  1805,  providing  for  the 
appointment  of  commissioners  to  examine  and  decide  on  certain  claims  to  land, 
and  the  act  of  1812,  confirming  those  claims,  it  was  not  intended  to  adopt  the 
boundary  lines  of  the  claims  according  to  the  surveys  which  had  been  laid  be- 
fore the  commissioners ;  nor  adopt,  for  any  purpose,  the  evidence  which  has  been 
presented  to  the  board;  hence,  a  decision  of  the  court,  cutting  ofif  all  proof  of 
the  correctness  or  incorrectness  of  such  surveys,  was  erroneous. ^^ 

Land  Bordering'  on  Navigable  Waters. — The  provisions  of  the  land  laws, 
intended  that  the  title  to  lands  bordering  on  navigable  streams  should  stop  at  the 
stream.  1-  And  the  same  rule  applies  when  the  survey  is  made  and  the  patent 
is  issued  upon  a  confirmation  of  a  previously  existing  right  or  equity  of  the  pat- 
entee to  the  lands,  which  in  the  absence  of  such  right  or  equity  would  belong 
absolutely  to  the  United  States,  unless  the  claim  confirmed  in  terms  embraces 
the  land  under  the  waters  of  the  stream.^^ 

cc.  Enuremcnt  of  Title  to  Assignees,  etc. — At  an  early  period  there  was  dif- 
ficulty as  to  the  form  of  patent  certificates  and  of  patents,  arising  out  of  ap- 
plications to  have  them  issued  in  the  name  of  the  assignee  or  present  claimant, 
thus  imposing  upon  the  office  the  burden  of  deciding  as  to  the  validity  of  the 
derivative  title,  and  the  same  difficulty  existed  in  respect  to  the  boards  of  com- 
missioners appointed  to  adjust  French  and  Spanish  claims.  The  result  was  that 
the  patent  certificate  or  the  patent  was  issued  to  the  original  grantee,  or  his  legal 
representatives.^^  The  formula,  "or  his  legal  representatives,"  embraces  the 
representatives  of  the  original  grantee  of  the  land  by  contract,  such  as  assignees 
or  grantees,  as  well  as  by  operation  of  law,  and  leaves  the  question  open  to  in- 
quiry in  a  court  of  justice  as  to  whom  the  certificate,  patent,  or  confirmation 
should  enure. ^^     Where  the  claimant  only  produced  the  original  concession  with- 

10.  Townsend  v.  Greeley,  5  Wall.  326,  Stoddard  v.  Chambers,  2  How.  284,  316, 
335,   18    L.    Ed.    547;    Carpentier   v.    Mont-       11   L.    Ed.   269. 

gomery,  13  Wall.  480,  496,  20  L.  Ed.  698.  Confined  to   nominal    owner. — A    claim 

See  post,  "Equitable  Rights  of  Third  Per-  for    land    in    California,    admitted    by    the 

sons,"  III,  C,  3,  c,  (5),   (c),  dd.  United   States  to  be   regular  and   genuine, 

11.  Amount  confirmed — Boundaries, —  was  confirmed  to  the  proper  owner  (the 
Mackay  v.  Dillon,  4  How.  421,  11  L.  Ed.  original  grantee  or  his  assigns),  though 
1038.  the  nominal  claimant  be  one  who  derives 

12.  Lands  bordering  on  navigable  title  through  a  deed  bearing  date  while 
waters. — Packer  v.  Bird,  137  U.  S.  661,  6.2,       the    proceedings    were    pending    and    be- 

34  L.   Ed.  819;   Railroad  Co.  v.  Schurmeir,       fore     the     decree     of    concession.     United 

7  Wall.  272.  288,  19  L.  Ed.  74;  Shively  v.  States  v.  Vallejo,  1  Black  283,  17  L.  Ed. 
Bowlby,  152  U.  S.  1,  47,  38  L.  Ed.  331.  See       143. 

the  titles   BOUNDARIES,  vol.   3,  p.   461,  15.  The  formula  "or  his  legal  represen- 

N.WIGABEE  WATERS,  vol.  8,  p.  805.  tatives."— Bissell  v.   Penrose,  8  How.   317, 

13.  Shively  v.  Bowlby,  152  U.  S.  1,  47,  338,  12  L.  Ed.  1095;  Ilogan  v.  Page.  2  Wall. 
38  L.  Ed.  331;  United  States  v.  Pacheco,  605,  17  L.  Ed.  854;  Carpenter  v.  Rannels, 
2  Wall.  587,  17  L.  Ed.  865.  See  Knight  v.  19  Wall.  138,  146,  22  L.  Ed.  77;  United 
United  States  Land  Ass'n,  142  U.   S.   161,  States    v.    Covilland,    1    Black    339,    17    L. 

35  L.   Ed.   974.  Ed.   40. 

14.  Enurement  of  title  to  assignees,  etc.  Illustrations  of  principle. — Connoyer  7-. 
— Hogan  V.  Page,  2  Wall.  605,  607,  17  L.  Schaeffer,  22  Wall.  254,  22  L.  Ed.  837; 
Ed.  854;  Carpenter  v.  Rannels,  19  Wall.  Carpenter  v.  Rannels,  19  Wall.  138,' 22  L. 
138,  145,  22  L.   Ed.  77;   Bissell  v.  Penrose,  Ed.  77;   Bissell  v.  Penrose,  8  How.  317,  13 

8  How.  317,  338,  12  L.  Ed.  1095;  De  La  L.  Ed.  1095;  Stoddard  v.  Chambers,  2  How. 
Vergne,  etc.,  Machine  Co.  v.  Eeatherstone,  284,  11  L-  Ed.  269;  Leffingwell  v.  Warren, 
147    U.    S.    209,    225,    37    L-    Ed.    138.      See       2    Black   599,   17   L-   Ed.   263;   Steinbach   v. 
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out  attempting  to  show  his  connection  with  it,  the  claim,  if  confirmed,  has  been 
held  to  have  the  effect  of  a  confirmation  to  the  legal  representatives  of  the  per- 
son to  whom  the  original  concession  was  made.^^  It  is  inconsistent  with  all  the 
acts  of  congress  which  have  organized  boards  of  commissioners  for  adjusting 
land  titles,  the  proceedings  of  the  board,  and  the  laws  which  have  confirmed 
them,  that  the  confirmations  of  the  commissioners  shall  enure  to  any  other  uses, 
or  to  any  other  person,  than  the  person  or  persons  claiming  the  confirmation ; 
it  would  defeat  the  whole  object  of  these  laws,  and  introduce  infinite  public 
mischief,  were  the  court  to  decide,  that  the  confirmations  by  the  commissioners 
and  congress,  made  expressly  to  those  who  claim  by  derivative  titles,  did  not 
operate  to  their  own  use.^" 

The  confirmation  of  the  state's  title  enured  immediately  to  the  benefit  of 
her  grantee,  without  any  further  action  of  the  land  department  or  of  the  state. ^^ 

dd.    Equitable  Rights  of  Third  Persons. — The  equitable  rights  of  third  per- 


Stewart,  11  Wall.  566,  574,  20  L.  Ed.  56; 
Dickerson  v.  Colgrove,  100  U.  S.  578,  583, 
25  L.  Ed.  618;  Morehouse  v.  Phelps,  21 
How.  294,  304,  16  L,.  Ed.  140. 
•  A  confirmation  under  the  act  of  1836 
to  the  original  claimant  and  his  legal 
representatives,  enured  by  way  of  estop- 
pel to  his  assignee.  Stoddard  v.  Cham- 
bers, 2  How.  284,  285,  11  L.  Ed.  269.  The 
same  rule  was  applied  in  the  case  of 
Landes  v.  Brant,  10  How.  348,  374,  13  L. 
Ed.  449. 

Before  1819,  Mackay  had  a  claim  to  land 
in  Missouri  under  a  Spanish  grant,  and 
in  that  year  gave  a  bond  in  the  nature  of 
a  mortgage  on  a  part  of  the  land  to 
Delassus.  In  1836,  congress  confirmed 
the  claim  to  James  Mackay  or  his  legal 
representatives.  This  enured  to  the  bene- 
fit of  the  claimants  under  the  mortgage 
rather  than  to  the  heirs  of  Mackay.  Mas- 
sey  V.  Papin,  24  How.   362,  16  L.   Ed.  734. 

B.  made  a  conveyance  to  M.  not  hav- 
ing the  legal  title;  but  when,  under  the 
act  of  1836,  the  report  of  the  commis- 
sioners was  confirmed  to  B.  and  his  legal 
representatives,  the  legal  title  vested  in 
him,  and  enured,  by  way  of  estoppel,  to 
the  grantee,  and  those  who  claim  by  deed 
under  him.  Easton  v.  Salisbury,  21  How. 
426,  431,  16  L.   Ed.  181. 

Where  a  patent  was  directed,  by  a  spe- 
cial act  of  congress,  to  issue  to  the  claim- 
ant of  a  Spanish  land  grant  in  Louisiana 
or  his  representatives,  it  enured,  when  is- 
sued, to  such  claimant's  grantee.  Morri- 
son V.  Jackson,  92  U.  S.  654,  23  L.  Ed.  517, 
followed  in  Morrison  v.  Benton,  92  U.  S. 
664.  23  L.  Ed.  520.    • 

Where  between  the  presentation  and 
confirmation  of  the  claim  to  a  certificate 
of  right  to  the  patent  for  public  lands,  the 
claimant  had  a  property  which  was  sub- 
ject to  seizure  and  sale  under  execution 
according  to  the  then  laws  of  Missouri; 
the  subsequent  confirmation  by  the  com- 
missioners will  not  destroy  the  title  held 
under  the  sheriff's  deed,  and  neither  will 
a  patent  subsequently  taken  out  under  the 
title  of  the  original  claimant  avoid  the 
sheriff's  deed,  but  it  enured  to  the  benefit 
of  the  alienee.  Landes  v.  Brant,  10  How. 
348,  13  L.  Ed.  449. 


The  circumstance  that  the  sheriff's  deed 
was  not  recorded,  was  of  no  consequence 
as  between  a  party  claiming  under  that 
deed  and  the  devisees  of  the  original 
claimant;  nor  was  it  of  any  consequence 
as  between  the  party  claiming  under  that 
deed  and  an  assignee  of  those  devisees, 
provided  such  assignee  had  notice  of  the 
existence  of  the  deed  from  the  sheriff. 
And  an  open  and  notorious  possession 
under  that  deed  was  a  circumstance  from 
which  the  jury  might  presume  that  the 
assignee  had  notice,  not  only  of  the  fact 
of  possession,  but  of  the  title  under  which 
It  was  held.  Landes  v.  Brant,  10  How. 
348,  13   L.   Ed.  449. 

A  decree  of  the  district  court  of  the 
United  States  confirming  a  claim  to  land 
under  a  Mexican  grant  in  California  con- 
tained a  proviso  that  the  confirmation  to 
the  claimant  should  be  without  prejudice 
to  the  rights  of  the  legal  representatives 
of  the  original  grantee,  or  whoever  might 
be  entitled  to  the  land  under  him,  and 
should  enure  to  the  benefit  of  any  person, 
or  persons,  who  might  own  or  be  entitled 
to  the  land  by  any  title,  either  at  law  or 
in  equity,  derived  from  the  original  gran- 
tee by  deed,  devise,  descent,  or  otherwise. 
On  appeal  to  the  supreme  court  the  de- 
cree, so  far  as  it  confirmed  the  original 
grant,  was  affirmed.  Held,  that  this  lan- 
guage of  the  supreme  court  did  not  annul 
the  proviso  to  the  decree,  but  left  it  in 
full  force;  and  that  the  decree  accordingly 
gave  to  parties  holding  under  the  original 
grantee  or  the  confirmee  the  same  bene- 
fits which  it  gave  to  them  in  the  perfec- 
tion of  their  title.  Steinbach  v.  Stewart, 
11   Wall.   566,  20  L.   Ed.   56. 

16.  Claimant  producing  only  original 
concession. — Connnver  t'.  SchaeflFer,  22 
Wall.  2r)4.  261,  22  L.  Ed.  837. 

17.  Operates  to  use  of  claimant  under 
derivative  title. — Strothcr  z-.  Lucas,  12  Pet. 
410,  411,  9  L.  Ed.  1137;  Strother  v.  Lucas, 
6  Pet.  763,  772,  8  L.  Ed.  573.  See  Bissell 
V.  Penrose,  8  How.  317,  338,  12  L.  Ed. 
1095. 

18.  Confirmation  of  state's  title. — Mc- 
Nee  V.  Donahue,  142  U.  S.  587,  598,  35  L. 
Ed.   1122. 
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sons,  under  the  same  title,  are  not  cut  off.  They  will  be  sustained  in  a  court  of 
equity  as  against  the  confirmee  and  his  assigns,  who  are  chargeable  with  knowl- 
edge of  the  said  equities.  The  position  of  a  confirmee  is  analogous  to  that  of  a 
patentee  under  a  pre-emption  right.  Equity  will  hold  him  as  a  trustee  for  those 
who  have  equitable  rights  in  the  land,  to  the  extent  of  their  interests. ^^ 

The  term  "third  persons,"  mentioned  in  the  fifteenth  section  of  the  act  of 
March  3d,  1851,  against  whom  the  decree  and  patent  of  the  United  States  are 
not  conclusive,  does  not  embrace  all  persons  other  than  the  United  States  and 
the  claimants,  but  only  those  who  hold  superior  titles,  such  .as  will  enable  them 
to  resist  successfully  any  action  of  the  government  in  disposing  of  the  prop- 
erty.2'> 

Enforcement  of  Equitable  Rights. — Equitable  interests  must  be  sought, 
not  in  an  action  of  ejectment,  but  in  an  equitable  proceeding,  where  they  can  be 
properly  investigated  with  a  due  regard  to  the  rights  of  others  which  may  have 
intervened,  such  as  those  of  bona  fide  purchasers,  etc.,  ignorant  of  the  equities 
existing  between  the  original  parties. 21 

ee.  Priorities. — Where  two  titles  depend  exclusively  for  their  validity  upon 
the  action  of  congress,  the  rule  is  that  he  who  first  obtains  the  title  and  not  he 
who  first  applied  for  it  has  the  better  right.22     Where  the  controversy  was  be- 


19.  Equitable  rights  of  third  persons. — 

Carpentier  v.  Montgomery,  13  Wall.  480, 
20  L-  Ed.  698.  See  Ryan  v.  Carter,  93  U. 
S  78,  82,  23  L.  Ed.  807;  United  States  v. 
Conway,  175  U.  S.  60,  67,  44  L.  Ed.  72. 
See  ante,  "Suits  by  Private  Individuals," 
II,  B,  4,  i,  (1),  (d),  dd. 

A  court  of  equity  will  control  the  legal 
title  in  the  confirmee's  hands,  so  as  to 
protect  the  just  rights  of  others.  But  in 
ejectment  the  legal  title  must  prevail.  Beard 
V.  Federy,  3  Wall.  478,  18  L.  Ed.  88; 
Townsend  v.  Greeley,  5  Wall.  326,  18  L. 
Ed.   547. 

20.  Term  "third  persons." — Beard  v. 
Federv,  3   Wall.  478,  479,  18  L.   Ed.   88. 

21.  "Enforcement  of  equitable  rights. — 
Carpentier  v.  Montgomery,  13  Wall.  480, 
20  L.   Ed.  698. 

22.  Priorities. — Trenier  v.  Stewart,  101 
U.  S.  707,  808,  2.5  L.  Ed.  1021;  McCabe  v. 
Worthington,  16  How.  86,  14  L.  Ed.  856. 

Where  there  are  two  confirmations  by 
congress  of  the  same  land  in  Missouri,  the 
elder  confirmation  gives  the  better  title; 
and  the  jury  are  not  at  liberty,  in  an  ac- 
tion of  ejectment,  to  find  that  the  survey 
and  patent  did  not  correspond  with  the 
confirmation.  Willot  v.  Sandford,  19  How. 
79,   15   L.   Ed.   549. 

A  more  prominent  instance  to  this  ef- 
fect could  hardly  occur,  than  that  of  re- 
jecting the  younger  confirmation  in  the 
case  of  Les  Bois  v.  Bramell,  4  How.  449, 
11  L.  Ed.  1051;  Willot  v.  Sandford,  19 
How.    79,    82,    15    L.    Ed.    549. 

The  claim  was  confirmed  in  1828  so  far 
as  to  relinquish  all  the  title  which  the 
United  States  then  had;  but  at  that  time 
the  United  States  had  no  title,  having 
granted  the  land  to  Missouri  in  1820, 
which  they  had  a  right  to  do.  Ham  v. 
Mi<^souri.  18  How.  126.  15  L.  Ed.  334. 

Where  the  commissioners  who  acted 
under  the  act  of  congress  passed  on  the 
3d  of  March,  1S07,  for  the  adjustment  of 
land    titles    in    Missouri,    decided   in    favor 


of  a  claim,  and  issued  a  certificate  ac- 
cordingly, this  decision  settled  two  points; 
namely,  first,  that  the  claimant  was  the 
proper  person  to  receive  the  certificate, 
and  second,  that  the  title  so  confirmed 
was  better  than  any  other  Spanish  title. 
Landes  v.  Brant,  10  How.  348,  13  L.  Ed. 
449. 

The  claim  was  founded  on  a  settlement 
for  ten  years  prior  to  the  20th  of  Decem- 
ber, 1803;  and  in  such  cases  the  decision 
of  the  commissioners  was  final  against  the 
United  States,  and  entitled  the  party  to  a 
patent,  which  gave  a  perfect  legal  title, 
and  went  back,  by  relation,  to  the  original 
presentation  of  the  petition.  Landes  v. 
Brant,  10  How.  348,  13  L.  Ed.  449. 

Although  there  are  cases  in  which  it 
has  been  held  that  when  there  had  been  a 
confirmation  of  an  incomplete  title,  and 
a  subsequent  confirmation  of  another 
claim  to  the  same  land,  that  the  elder  con- 
firmation defeated  the  younger,  yet  as  be- 
tween two  claimants  setting  up  distinct 
imperfect  titles  under  the  former  govern- 
ment to  the  same  parcel  of  land,  the 
courts  have  no  jurisdiction  to  determine 
the  controversy.  The  political  power 
alone  is  competent  to  determine  to  which 
the  perfect  title  shall  be  made.  Maguire 
V.  Tvler,  8  Wall.  650,  19  L.  Ed.  320,  citing 
Landes  v.  Brant,  10  How.  348,  370,  13  L. 
Ed.    449. 

Inchoate  rights  in  the  territory  of  Louisi- 
ana were  of  imperfect  obligntion  on  the 
United  States,  when  succeeding  to  the 
ownership  of  that  territory  by  the  cession 
made  of  it  by  France;  and  until  the  con- 
gress of  the  United  States  gave  them  a 
vitality  and  effect  which  they  did  not  be- 
fore possess,  they  were  not  of  such  a  na- 
ture that  a  court  of  law  or  equity  could 
recognize  or  enforce  them.  When  con- 
firmed by  coneress  they  took  their  cflfect 
wholly  from  the  act  of  confirmation,  and 
not  from  any  French  or  Spanish  element 
which    entered    into    their    previous    exist- 
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tween  two  claimants  to  land,  both  of  whom  held  equitable  titles  only  under 
confirmation  by  the  board  of  commissioners,  the  court  had  a  right  to  ^o  behind 
the  prima  facie  title  resulting  from  the  confirmation,  and  to  instruct  the  jury  as 
to  such  facts  as  would  tend  to  establish  the  superior  equity  of  one  of  the 
claimants. ^^ 

The  confirmation  of  claims  by  congress,  in  1836,  had  relation  back  to 
the  origin  of  the  title,  but  it  could  not  impair  rights  which  had  accrued,  when 
the  land  was  unprotected  by  a  reservation  from  sale,  and  when,  in  fact,  the  right 
of  the  claimant  Was  barred;-'*   therefore  the  confirmatory  act  of   1836  must  be 

other  act  of  congress  in  1869,  confirming 
the  clan-n  of  Cerre,  "subject  to  any  valid 
adverse  rights,  if  any  such  there  be,"  and 
a  patent  in  1869.  Dent  v.  Emmeger,  14 
Wall.   308,   20   L.    Ed.   838. 

23.  Controversy  between  holders  of 
equitable  titles.— Berthold  v.  McDonald, 
22^  How.   334,    16  L.    Ed.   318. 

"In  the  case  of  Doe  v.  Eslava,  9  How. 
421,  13  L.  Ed.  200,  this  court  came  to  the 
conclusion  (although  it  is  not  distinctly 
expressed),  that  in  a  contention  between 
double  concessions,  which  balanced  each 
other,  proof  could  be  heard,  and  must  of 
necessity  be  heard,  to  determine  the  better 
right  between  the  contending  parties." 
Berthold  v.  McDonald,  22  How.  334.  340 
16    L.    Ed.   318. 

There  were  two  conflicting  claims  to 
land  m  that  part  of  Louisiana  west  of  the 
Perdido  river;  one  founded  upon  a 
French  grant  in  1757,  with  possession  con- 
tmumg  down  to  1787;  the  other  founded 
upon  a  Spanish  grant  in  1788,  with  pos- 
session continuing  down  to  1819.  Both 
these  claims  were  confirmed  by  congress. 
In  an  ejectment  suit,  where  the  titles  were 
in  conflict,  the  state  court  instructed  the 
jury  that  the  confirmations  balanced  each 
other,  and  they  must  look  to  other  evi- 
dences of  title  in  order  to  settle  the  rights 
of  the  parties.  The  judgment  of  the  court 
being,  ultimately,  in  favor  of  the  party 
who  claimed  under  the  Spanish  grant,  the 
federal  supreme  court  will  not,  under  the 
circumstances  of  the  case,  disturb  that 
judgment.  Doe  v.  Eslava,  9  How.  421  13 
L.   Ed.  200. 

24.  Confirmation  of  1836. — Dclauriere  7'. 
Emison,  ir^  How.  .524,  538,  14  L.  Ed.  800; 
Stoddard  v.  Chambers,  2  How.  284  11  L 
Ed.  269;  Mills  v.  Stoddard,  8  How.  345  12 
L.  Ed.  1107. 

A  title  confirmed  in  1836  must  give  way 
to  patents  for  the  same  land,  issued  be- 
fore that  time,  unless  congress  had,  by 
sorne  law,  protected  the  land  from  the  lo- 
cation of  patents.  Menard  v.  Massey  8 
How.   293.   12   L.    Ed.    1085. 

The  several  acts  of  congress,  passed  in 
relation  to  claims  to  land  in  Missouri,  un- 
der Spanish  concessions,  reserved  such 
lands  from  sale  from  time  to  time.  Rut 
there  was  an  intermission  of  such  legis- 
lation from  the  29th  of  May,  1829.  to  the 
9th  of  Jiilv,  1832:  and.  during  this  in- 
terval, lands  so  claimed  were  upon  the 
footing  of  other  nublir  lands,  as  to  sale, 
entry,  and  so  forth.     By  an  act  of  the  6th 


ence;  so  that  the  elder  confirmee  has  al- 
ways a  better  title  than  the  younger, 
without  reference  to  the  date  of  the  origin 
of  their  respective  claims  or  the  circum- 
stances attending  it.  Dent  v.  Einmeger, 
14  Wall.  308,  20  L.   Ed.  838. 

But  inchoate  rights  were  of  imperfect 
obligation  and  affected  only  the  con- 
science of  the  new  sovereign.  They  were 
not  of  such  a  nature  (until  that  sovereign 
gave  them  a  vitality  and  efticacy  which 
they  did  not  before  possess)  that  a  court 
of  law  or  equity  could  recognize  or  en- 
force them.  Dent  v.  Emmeger,  14  Wall. 
308,  312,   20   L.    Ed.  838. 

"When  confirmed  by  congress  they  be- 
came American  titles,  and  took  their  legal 
validity  wholly  from  the  act  of  confirma- 
tion and  not  from  any  French  or  Spanish 
element  which  entered  into  their  previous 
existence.  The  doctrine  of  senior  and 
junior  equities  and  of  relation  back  has 
no  application  in  the  jurisprudence  of  such 
cases.  The  elder  confirmee  has  always  a 
better  right  than  the  junior,  without 
reference  to  the  date  of  the  original  of 
their  respective  claims  or  the  circum- 
stances attending  it.  Such  is  the  settled 
course  of  adjudication  both  by  this  court 
and  the  supreme  court  of  Missouri."  Men- 
ard V.  Massey,  8  How.  293,  307,  12  L.  Ed. 
1085;  Chouteau  v.  Eckhart,  2  How.  344, 
345,  11  L.  Ed.  293;  Les  Bois  v.  Bramell,  4 
How.  449,  11  L.  Ed.  1051;  Mackay  v.  Dil- 
lon, 4  How.  21,  11  L.  Ed.  1038;  Dent  v. 
Emmeger,  14  Wall.  308,  313,  20  L.  Ed. 
838. 

It  was  held,  accordingly,  on  an  applica- 
tion of  these  principles,  that  the  title  of 
the  village  of  Carondelet,  in  Missouri,  to 
lots  90  and  91  of  the  commons  tract  of 
the  town,  as  subdivided  by  the  survey 
made  by  Jasper  Myer,  A.  D.  1837,  which 
lots  the  village  claimed  under  a  confirma- 
tion by  act  of  congress  of  June  13th,  1812, 
vesting  the  title  of  the  United  States  in 
the  inhabitants  of  Carondelet  for  all  the 
lands  lying  within  the  outboundary  line 
of  said  commons  not  previously  granted 
by  act  of  congress — this  followed  by  a 
survey  in  1816  and  a  resurvey  on  the  old 
lines  in  1817,  with  a  relinquishment  of 
rieht  by  congress  in  1831 — was  a  better 
title  than  that  derived  by  Gabriel  Cerre 
from  a  concession  to  him,  A.  D.  1789,  bv 
the  lieutenant  governor  of  Upper  Louisi- 
ana, a  confirmation  by  act  of  congress  of 
1836,  in  which  the  right  of  all  adverse 
claimants  was  saved,  a  survey  of  1838,  an- 


344 


PUBLIC  LANDS. 


construed  to  exclude  the  commons  which  had  been  granted,  by  previous  acts. 
These  acts,  and  a  survey  by  the  proper  pubhc  officer  in  1832,  placed  the  title  of 
the  town  in  the  same  condition  as  if  a  patent  had  been  issued. ^-^ 

The  act  of  1812  is  a  present  operative  grant  of  all  the  interest  of  the 
United  States  in  the  property  described  in  the  act;  the  right  of  the  grantee  was 
not  dependent  on  the  factum  of  a  survey  under  the  Spanish  government.  The 
act  makes  no  requisition  for  a  concession,  survey  or  permission  to  settle,  culti- 
vate, or  possess,  or  for  any  location  by  public  authority,  as  the  basis  of  the 
right,  title,  or  claim  upon  which  its  confirmatory  provisions  operate.-^ 

Where  the  title  of  the  original  donee  was  complete  when  the  province 
was  ceded  to  the  United  States,  it  is  the  superior  title  and  is  protected  by  the 
treaty  of  cession.  Inasmuch  as  congress  has  confirmed  the  concession  to  the 
donee  as  one  derived  from  a  former  sovereign  of  the  province,  its  genuineness 
and  authenticity  are  established.-'^ 

The  decree  of  the  board  of  land  commissioners  in  California  land 
cases,  or  of  the  courts  of  the  United  States,  where  it  becomes  final,  takes  effect 
by  relation  as  of  the  day  when  the  claim  was  presented  to  the  board  of  land  com- 
missioners.^^     The  title  when  perfected  relates  back  to  and  is  founded  on  the 


of  March,  1820  (3  Stat,  at  L.,  545),  con- 
gress gave  a  certain  amount  of  land  to 
the  state  of  Missouri,  to  be  selected  by  the 
legislature  thereof,  on  or  before  the  1st 
of  January,  1825;  and  by  another  act, 
passed  on  the  3d  of  March,  1831  (4  Stat. 
at  L.,  492),  the  legislature  were  author- 
ized to  sell  this  land.  Before  the  1st  of 
January,  1825,  the  legislature  selected  cer- 
tain lands,  which  were  then  claimed  un- 
der Spanish  concessions,  and  reserved 
from  sale  under  the  acts  of  congress  first 
mentioned.  In  November,  1831.  the  land 
so  selected  was  sold  by  the  legislature,  in 
conformity  with  the  act  of  congress  of 
the  preceding  March.  This  sale  having 
been  made  in  the  interval  between  May, 
1829,  and  July,  1832,  conveyed  a  valid  title. 
although  the  claimant  to  the  same  land 
was  subsequently  confirmed  in  his  title  by 
congress,  1836.  Delauriere  v.  Emison,  15 
How.    524,    14    L.    Ed.    800. 

The  confirmatory  act,  passed  by  con- 
gress in  1836,  does  not  reach  back  to  an 
original  Spanish  concession,  so  as  to  im- 
pair grants  of  the  same  land  made  in  the 
intermediate  time,  either  by  congress  it- 
self, or  a  board  of  commissioners,  or  the 
district  court,  acting  under  its  authority. 
Les  Bois  V.  Bramell,  4  How.  449,  11  L. 
Ed.  1051. 

25.  Confirmation  excluding  commons. — 
Les  Bois  V.  Bramell,  4  How.  449,  11  L. 
Ed.    1051. 

The  act  of  congress,  passed  on  the  13th 
of  June,  1812,  confirming  the  titles  and 
claims  of  certain  towns  and  villages  to 
village  lots  and  commons,  gave  a  title 
which  is  paramount  to  a  title  held  under 
an  old  Spanish  concession,  confirmed  by 
congress  in  1836.  Chouteau  v.  Eckhart,  2 
How.  344.  11  L.  Ed.  293;  Berthold  v.  Mc- 
Donald, 22  How.  334,  16  L.  Ed,  318;  Glas- 
gow V.  Hortiz,  1  Black  595,  601,  17  L.  Ed. 
110;  Guitard  ?•.  Stoddard,  16  How.  494,  508, 
14  L.   Ed.    1030. 

26.  Effect  of  act  of  1812.— Guitard  v. 
Stoddard,    16    How.    494,    508,    14    L.    Ed. 


1030;  Les  Bois  v.  Bramell,  4  How.  449,  11 
L.  Ed.  1051;  Berthold  v.  McDonald,  22 
How.  334,  341,  16  L-  Ed.  318;  Glasgow  v. 
Hortiz,  1   Black  595,  601,   17   L.   Ed.   110. 

The  act  of  congress,  passed  June  13, 
1812,  confirming  to  the  inhabitants  of  St. 
Louis  and  other  villages  the  lots,  outlots, 
common  fields,  etc.,  occupied  and  culti- 
vated by  them  before  1803,  is  a  present 
operative  grant  of  all  the  interest  which 
the  United  States  had  in  the  land  men- 
tioned in  the  act.  As  no  act  of  the  sur- 
veyor general  was  necessary  to  make  the 
grant  valid,  so  nothing  that  he  did  could 
defeat  it.  Glasgow  v.  Hortiz,  1  Black  595, 
17  L.  Ed.  110. 

The  confirmation  by  the  act  of  1836  is 
equally  effectual  in  favor  of  the  claimant, 
whether  the  commissioners  recommended 
that  the  claim  should  be  confirmed  gen- 
erally, or  confirmed  "according  to  the  sur- 
vey." The  only  difference  is  that  in  the 
latter  case  the  survey  on  file  is  probably 
conclusive  upon  the  government,  and  er- 
rors cannot  be  corrected,  whilst  in  the 
former  case  they  may  be.  Bissell  v.  Pen- 
rose, 8   How,   317,   12  L.   Ed,  1095. 

The  first  section  of  the  act  of  June  13, 
1812  (2  Stat.  748)  is  not,  by  the  proviso 
thereto  annexed,  excluded  from  operating 
on  the  right  and  claim  of  an  inhabitant  of 
a  village  which  is  therein  named  to  an 
outlot,  whose  title  thereto  had,  on  his  pe- 
tition, been  recognized  and  confirmed  by 
the  board  of  commissioners  for  adjusting 
and  settling  claims  to  land  in  said  terri- 
tory. Ryan  v.  Carter.  93  U.  S.  78,  23  L. 
Ed,  807.  See,  also.  Morrison  v.  Jackson, 
92  U.  S.  654,  663.  23  L.  Ed.  517;  Morrison 
V.  Benton.  92  U.  S.  664,  23  L.  Ed.  520. 

27.  Title  complete  at  date  of  cession. — 
Trenier  v.  Stewart,  101  U.  S.  797,  SOS,  25 
L.  Ed.  1021;  McCabe  v.  Worthington,  16 
How.  86,  14  L.   Ed.  856. 

28.  Decree  of  land  commissioners  in 
California. — Grisar  v.  McDowell,  6  Wall. 
363.    18    L.    Ed.    863. 

The   confirmation   takes   effect,  by   rela- 
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grant  by  Mexico ;  but  since  it  was  imperfect,  and  no  particular  land  passed  under 
the  grant  until  selections  were  made  vmder  that  act,  congress  had  a  right  to  an- 
nex condition  to  the  confirmation.-^ 

ff.  Conflicting  Patents. — In  an  action  of  ejectment,  where  both  parties  claim 
the  premises  in  controversy  under  patents  of  the  United  States  issued  upon  a 
confirmation  of  grants  of  land  in  California  made  by  the  former  Mexican  gov- 
ernijient,  both  of  which  patents  cover  the  premises,  the  inquiry  of  the  court  must 
extend  to  the  character  of  the  original  grants,  and  the  controversy  can  only  be  set- 
tled by  determining  which  of  these  two  gave  the  better  right  to  the  premises.^^ 

(d)  Parties  Bound  by  Decrees  and  Confirmatory  Acts. — A  confirmation  in 
the  name  of  the  original  grantee,  divesting  the  legal  title  of  the  United  States, 
is  binding  on  the  government,^!  and  upon  all  the  assignees  of  the  original 
grantee,^-  but  such  confirmation  does  not  affect  the  interests  of  third  persons.^^ 
Hence,  when  a  grant  of  land  has  been  properly  confirmed,  the  question  of  its 


tion,  as  of  the  date  of  the  first  proceeding 
commenced  before  the  land  commission- 
ers; and  an  adjudication  that  at  that  date 
it  was  valid  is  also  an  adjudication  that  it 
was  valid  at  the  date  it  was  made.  More 
V.  Steinbach,  127  U.  S.  70,  S3,  32  L.  Ed.  51. 

The  doctrine  of  relation  is  applied  only 
to  subserve  the  ends  of  justice,  and  to 
protect  parties  deriving  their  interests 
from  the  claimant  pending  the  proceedings 
for  the  confirmation  of  his  title.  It  gives 
effect  to  the  confirmation  of  the  title  as 
of  the  day  when  the  proceedings  to  secure 
such  confirmation  were  instituted;  and  for 
that  purpose  only  can  the  decree  be  treated 
as  made  at  that  time.  No  different  inter- 
pretation is  to  be  given  to  the  language 
of  the  decree  than  would  be  given  if  the 
doctrine  of  relation  had  no  application. 
Lynch  V.  Bernal,  9  Wall.  315,  317,  19  L. 
Ed.  714. 

Where  complainants'  titles  were  derived 
from  Spain  and  Mexico  by  virtue  of  grants 
to  their  predecessors  from  those  coun- 
tries, which  were  confirmed  by  the  board 
of  land  commissioners,  and  the  state  of 
California  was  not  in  the  line  of  such 
titles,  the  acts  of  the  legislature  and  the 
charters  of  the  city  complained  of  mani- 
festly did  not  have  the  effect  of  depriving 
complainants  of  their  property  or  of  im- 
pairing the  obligation  of  any  contract,  but 
simply  conferred  on  the  city  such  rights 
in  respect  of  the  waters  of  the  river  as 
may  have  been  vested  in  the  state.  Devine 
V.  Los  Angeles,  202  U.  S.  313,  335,  50  L. 
Ed.  1046,  citing  and  setting  forth  Hooker 
V.  Los  Angeles,  188  U.  S.  314,  47  L.  Ed. 
487. 

29.  Colorado  Co.  v.  Commissioners,  95 
U.   S.   250,  266,  24  L.   Ed.   495. 

30.  Confllicting  patents. — Henshaw  v. 
Bissell,  18  Wall.  255,  21    L.   Ed.   835. 

In  determining  such  controversy  a  grant 
of  land  identified  by  specific  boundaries,  or 
having  such  descriptive  features  as  to 
render  its  identification  a  matter  of  abso- 
lute certainty,  gives  a  better  right  to  the 
premises  than  a  floating  grant,  although 
such  floating  grant  be  first  surveyed  and 
patented.  Henshaw  i'.  Bissell,  18  Wall. 
255,  21    L.   Ed.  835. 

As    between    two     floating     grants      of 


quantity  within  the  same  general  tract 
which  is  sufficiently  large  to  satisfy  both, 
where  neither  grantee  had  received  official 
delivery  of  possession  under  the  former 
government,  and  where,  as  a  consequence, 
there  was  no  measurement  or  severance 
of  the  claim  of  either  from  the  public 
domain,  the  party  whose  claim  is  first  sur- 
veyed and  patented  will  hold  the  better 
right  to  the  land  covered  by  his  patent, 
and  the  other  party  will  be  compelled  to 
have  his  claim  located  outside  of  that  pat- 
ent. Henshaw  v.  Bissell,  18  Wall.  255,  21 
L.  Ed.  835.  See  ante,  "Priorities,"  III,  C, 
3,  c,   (5),   (c),  ee. 

31.  Parties  bound  by  decrees  and  con- 
firmatory acts. — United  States  v.  Covil- 
land,  1  Black  339,  341,  17  L.  Ed.  40;  United 
States  V.  Percheman,  7  Pet.  51,  56,  8  L. 
Ed.  604;  United  States  v.  Sutter,  21  How. 
170,  182,  16  L.  Ed.  119;  Lafayette  v.  Ken- 
ton, 18  How.  197,  199,  15  L.  Ed.  345;  United 
States  V.  Workman,  1  Wall.  745,  17  L. 
Ed.  705;  More  v.  Steinbach,  127  U.  S.  70, 
84,  32  L.  Ed.  51;  California  Powder  Works 
V.  Davis,  151  U.  S.  389,  394,  38  L-  Ed.  206. 

32.  Assignees. — United  States  v.  Covil- 
land,  1  Black  339,  17  L.  Ed.  40;  United 
States  V.  Percheman,  7  Pet.  51,  56,  8  L. 
Ed.  604;  United  States  v.  Sutter,  21  How. 
170,  182,  16  L.  Ed.  119;  Lafayette  v.  Ken- 
ton, 18  How.  197,  199,  15  L.  Ed.  345;  United 
States  V.  Workman,  1  Wall.  745,  17  L.  Ed. 
705;  More  7'.  Steinbach,  127  U.  S.  70,  84. 
32  L.  Ed.  51;  California  Powder  Works 
V.  Davis,  151  U.  S.  389,  394,  38  L.  Ed.  206. 

Boundaries  of  the  claim  in  this  case  are 
given  in  the  decree  of  confirmation;  and 
as  neither  party  appealed  from  that  de- 
cree, they  arc  not  now  at  liberty  to  ques- 
tion its  correctness  or  to  ask  for  any 
modification  of  its  terms.  Higueras  7'. 
United   States,  5  Wall.  827,  18   L.   Ed.  469. 

Final  decrees  in  such  cases,  whether 
made  by  the  commissioners  or  by  the  dis- 
trict court,  unless  an  appeal  is  taken,  are 
conclusive  between  the  United  States  and 
the  claimants.  Hieueras  ?'.  United  States, 
5   Wall.   827,   18   L.    Ed.   469. 

33.  Interest  of  third  persons  not  af- 
fected.— California  Pnwdcr  Works  <•. 
Davis,   151    U.    S.   389,   394,   38   L.    Ed.    206; 
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validity  is  thereby  forever  closed,  except  as  against  those  who  might  be  able  to 
show  a  prior  and  better  title  to  the  premises.^-* 

(e)  Conclusiveness  of  Decrees  and  Confirmatory  Acts. — The  courts  of  justice 
have  no  power  to  revise  what  congress,  or  commissioners  acting  by  its  author- 
ity, have  done  in  their  confirmations  of  the  titles/^^  Thus  where  a  grant  is  re- 
ported on  by  the  commissioner  as  a  title  complete  in  form,  according  to  tlie 
usat^es  and  laws  of  Spain,  and  recognized  and  sanctioned  by  congress  as  a  perfect 
title,  the  courts  of  justice  are  concluded  by  the  action  of  the  political  depart- 
ment, and  bound  to  pronounce  it  a  perfect  title  in  substaiice  as  well  as  form,  be- 
cause the  claim  was  within  the  exclusive  jurisdiction  of  the  political  depart- 
ment.^*^ If  congress,  acting  in  its  sovereign  capacity  upon  tlie  question  of  the 
validity  of  the  grant,  chose  to  treat  a  grant  as  valid  for  the  boundaries  given  to 
it  by  the  Alexican  governor,  it  is  not  for  the  judicial  department  to  controvert 
their  power  to  do  so.=*''     An  act  of  congress  confirming  a  grant  to  the  extent  of 

Ryan  '.'.  Carter,  93  U.  S.  78,  82,  23  L.   Ed. 

807;    United   States   v.   Conway,   175    U.   S. 

60,  67,  44   L.    Ed.   72. 

Party  holding  by  adverse  possession. — 

Where    the    recital    in    a    patent    from    the 

United   States,  confirming  a  Mexican  land 

grant  to  the  original  grantees,  "their  heirs, 

successors  in  interest,  and  assigns,"  is  that 

certain    persons    named    therein     had      ac- 
quired  an   undivided   interest   in   the   land, 

said    patent   being    based    on    a    decree    to 

that  effect    of    the    court    of    private    land 

claims,  such   recital   is   sufficient   to   estab- 
lish a  record  title  in  the  persons  so  named 

as  against  others  holding  only  by  adverse 

possession,    although,    under    §§    8,    13,    of 

the   act   establishing  the   court   of   private 

land  claims^  the  confirmation  of  the  grant 

by  that  court   only   quitclaims  the   title   of 

the  United  States,  and  does  not  affect  the 

interests      of      third     parties.      Herrick    v. 

Boquillas,    etc.,    Cattle    Co.,   200    U.    S.    96, 

50   L.    Ed.   388. 

34.    United  States  v.  Workman,  1  Wall. 

745,  17  L.  Ed.  705;  More  v.  Steinbach,  127 

U.  S.  70,  84,  32  L.  Ed.  51. 

One   must   establish   the   validity   of   his         ^^  ^    _^^     __^^  ^^ 

own  grant  in  order  to^defeat^a  subsequent       or"against  "the^  patent,  'but   what  'congress 
'"  '      "       did  and  what  it  directed  the  land   depart- 
ment to  do.     Maese  v.  Herman,  183  U.  S. 
572,  581,  582,  40  L.    Ed.   335. 

Effect  of  legislative  ratification. — Where 
congress  have,  by  confirming  the  reports 
of  commissioners  or  other  tribunals,  sanc- 
tioned the  rules  and  principles  on  which 
they  were  founded,  it  is  a  legislative  affirm- 
ance of  the  construction  put  by  these 
tribunals  on  the  laws  conferring  the  au- 
thority and  prescribing  the  rules  by  which 
it  should  be  exercised;  or  which  is,  to  alt 
intents  and  purposes,  of  the  same  effect  in 
law.  It  is  a  legislative  ratification  of  an 
act  done  without  previous  authority,  and 
this  subsequent  recognition  and  adoption 
is  of  the  same  force  as  if  done  by  pre-ex- 
isting power,  and  relates  back  to  the  act 
done.  United  States  v.  Arredondo,  6  Pet. 
691.   713,   8    L.    Ed.    547. 

37.  Maxwell  Land-Grant  Case,  121  U. 
S.  325.  365,  30  L.  Ed.  949;  Tameling  v. 
United  States  Freehold,  etc.,  Co.,  93  U. 
S.  644.  23  L.  Ed.  998:  Maxwell  Land- 
Grant  Case    122  U.  S.  305.  30  L    Ed.  1211. 


36.  Kennedy  v.  Hunt,  7  How.  586,  592, 
12  L.  Ed.  829;  Chouteau  v.  Eckhart,  2 
How.  344,  11  L.  Ed.  293;  Mackay  v.  Dil- 
lon, 4  How.  421,  11  L.  Ed.  1038;  Les  Bois 
V.  Bramell,  4  How.  449,  461,  11  L.  Ed. 
1051. 

The  action  of  congress  confirming  a 
private  land  claim  as  recommended  for 
confirmation  by  the  surveyor  general  of 
that  territory,  is  not  subject  to  judicial  re- 
view. Tameling  v.  United  States  Free- 
hold, etc.,  Co.,  93  U.  S.  644,  23  L.  Ed.  998. 

Where  congress,  to  adjust  a  contro- 
versy, confirmed  a  grant  to  a  town,  which 
was  reported  by  the  surveyor  general  as  a 
town,  such  interpretation  of  the  act  of 
congress  cannot  be  changed,  even  though 
the  town  had  no  "legal  or  corporate  ex- 
istence." The  capacity  of  the  town  to 
take  land  was  not  open  to  dispute  in  the 
land  office,  if  of  that  capacity  congress 
was  satisfied,  and  it  was  not  for  the  land 
department  to  conceive  or  urge  doubts 
about  it  raised  upon  disputable  legal 
propositions.  It  was  not  what  rights 
others  had  before  confirmation  of  the 
grant  nor  what  rights  they  asserted  under 


grant  which  has  been  adjudged  valid  in 
proper  legal  proceedings.  Interstate  Land 
Co.  V.  ISIaxwell  Land  Grant  Co.,  139  U. 
S.    569,   580,  35    L.    Ed.   27$.  * 

A  claim,  under  the  United  States,  aris- 
ing on  April  6,  1874,  fourteen  years  after 
the  confirmation  of  the  Maxwell  land 
grant,  is  inferior  and  subordinate  to  a 
claim  under  the  above  Maxwell  land  grant. 
Rus«ell  V.  Maxwell  Land  Grant  Co.,  158 
U.   S.  253,  255,  39   L.   Ed.  971. 

The  effect  of  a  compliance  with  the  act 
of  June  14.  1860,  is  limited  to  the  establish- 
ment of  the  conformity  of  the  survey  to 
the  decree  of  confirmation,  which  fact 
could  not  afterwards  be  disputed  by  any 
one  who,  under  that  act,  had  opportunity 
to  contest  it  before  the  district  court. 
Therefore,  if  the  defendant's  survey  and 
patent  are  based  upon  a  superior  Mexican 
grant,  his  rights  are  not  concluded  by  the 
prior  survey  of  the  plaintiff.  Adam  v.  Nor- 
ris.  103  U.  S.  501,  593,  26  L.  Ed.  583. 

35.  Conclusiveness  of  decrees  and  con- 
firmatory acts. — Lafayptte  7'.  Kenton,  18 
How     197,    109,   It   L.    Ed.   345. 
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a  league  square,  restricts  it  to  that  quantity,  and  cannot  be  construed  as  con- 
firming the  residue.-'^s  Where  congress  acted  upon  the  claim  as  recommended 
for  confirmation  by  the  surveyor  general  the  confirmation  being  absolute  and 
unconditional,  without  any  limitations  as  to  quantity,  must  be  regarded  as  ef- 
fectual and  operative  for  the  entire  tract.''^*^  When'  a  decree  gives  the  bound- 
aries of  the  tract  to  which  the  claim  is  confirmed,  with  precision,  and  has  become 
final  by  stipulation  of  the  United  States,  and  the  withdrawal  of  their  appeal  there- 
from, it  is  conclusive,  not  only  on  the  question  of  title,  but  also  as  to  the  bound- 
aries which  it  specifies,^"  and  it  cannot  be  disregarded  or  deviated  from  in  a 
subsequent  proceeding  taken  for  its  execution,-*  ^  but  when  an  act  of  conc^ress 
confirming  a  claim  to  land,  contains  a  proviso  that  the  confirmation  shall  not 
include  any  lands  occupied  by  the  United  States  for  military  purposes,  the  fact 
of  such  occupancy  can  be  established  by  parol  evidence,  and  is  not  necessarily 
a  matter  of  record.'*^ 

(f)  Collateral  Attack. — When  the  board  of  commissioners  had  jurisdiction  of 
a  claim,  its  validity  and  title  to  recognition  and  confirmation  were  subjects  for 
that  tribunal's  determination;  and  its  adjudication,  however  erroneous,  cannot  be 
collaterally  assailed  on  the  ground  that  it  was  made  upon  insufficient  evidence.-*-^ 


38.  Restriction  as  to  quantity. — United 
States  V.  King,  3  How.  773,  11  L.  Ed.  824. 

Query,  whether  the  acceptance,  by  the 
claimant,  of  this  league  square,  affected 
his  title  to  the  residue.  United  States  v. 
King,  3    How.   773,   11   L.   Ed.   824. 

39.  Confirmation  of  entire  tract. — 
Tameling  v.  United  States  Freehold,  etc., 
Co.,  93  U.  S.  644,  663,  23  L.  Ed.  998; 
United  States  v.  Conway,  175  U.  S.  60,  69, 
44  L.   Ed.  72. 

Where  congress  confirmed  a  grant,  the 
courts  have  no  jurisdiction  to  limit  the 
grant,  as  the  constitution,  by  art.  4,  §  1, 
vests  the  control  of  the  public  lands  in 
congress.  Maxwell  Land-Grant  Case,  121 
U.  S.  325,  30  L.  Ed.  949;  Tameling  v. 
United  States  Freehold,  etc.,  Co.,  93  U.  S. 
644.    23    L.    Ed.    99S. 

40.  Confirmation  of  claim  within  specific 
"boundaries. — Sioux  City,  etc.,  R.  Co.  v. 
United  States,  159  U.  S.  349,  369,  40  L. 
Ed.  177;  United  States  v.  Halleck,  1  Wall. 
439,  17  L.  Ed.  664;  United  States  v.  Billing, 
2  Wall.  444,  17  L.  Ed.  848;  Higueras  v. 
United  States,  5  Wall.  827,  18  L.  Ed.  469; 
United  States  v.  Hancock,  133  U.  S.  193, 
196.   33   L.   Ed.   601. 

The  confirmation  of  tract  with  spec- 
ified boundaries,  covered  all  the  land 
within  those  boundaries,  irrespective  of 
quantity,  and  this,  notwithstanding  there 
appeared  in  the  prior  proceedings  state- 
ments that  the  tract  contained  a  certain 
amount,  "a  little  more  or  less,"  which 
amount  was  very  much  less  than  that  in- 
cluded within  the  boimdaries.  United 
States  V.  Hancock,  133  U.  S.  193,  196,  33 
L.   Ed.   601. 

41.  Grisar  v.  McDowell,  6  Wall.  363, 
:?76,  18  E.  Ed.  863;  United  States  v.  Hal- 
leck, 1  Wall.  439,  17  E.   Ed.  664. 

In  the  case  of  United  States  v.  Halleck. 
1  Wall.  439,  17  L.  Ed.  664,  the  decree  of 
the  board  of  commissioners  described  the 
land  confirmed  by  specific  boundaries. 
This    decree    became    final    by    the    with- 


drawal by  the  United  States  of  the  appeal 
taken  on  their  behalf.  But  in  the  survey 
of  the  land  an  attempt  was  made  to 
change  the  meaning  of  the  language  of 
the  decree,  by  showing  that  the  commis- 
sioners were  ignorant  of  the  course  and 
direction  of  the  American  river,  one  of 
the  boundaries  prescribed,  and,  therefore, 
intended  different  lines  from  those  specifi- 
cally declared.  To  this  the  court  said 
that  the  decree  was  a  finality,  not  only  on 
the  question  of  title,  but  as  to  the  bound- 
aries which  it  specified;  that  if  it  were 
erroneous  in  either  particular  the  remedy 
was  by  appeal;  but  that  the  appeal  having 
been  withdrawn  by  the  government,  the 
question  .of  its  correctness  was  forever 
closed.  Grisar  v.  McDowell,  6  Wall.  363. 
376,  18   L.   Ed.   863. 

42.  Parol  evidence. — Morrow  v.  Whit- 
ney, 95  U.  S.  551,  24  L.  Ed.  456.  See  the 
titles  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  214;  PAROL  EVI- 
DENCE, vol.  9,  p.   12. 

43.  Collateral  attack.— Lynch  v.  Bernal, 
9  Wall.  315,  19  L.  Ed.  714.  See  ante. 
"Collateral  Attack,"   II,  B,  4,  i,   (1),   (c). 

The  rule  is  as  applicable  to  inferior  and 
special  tribunals  as  it  is  to  those  of  su- 
perior or  general  authority,  that  where  they 
have  once  acquired  jurisdiction  their  sub- 
sequent proceedings  cannot  be  collaterally, 
questioned  for  mere  error  or  irregularity. 
The  provision  in  an  act  of  congress  de- 
claring that  the  final  decrees  of  the  com- 
missioners, or  of  the  district  court,  and 
patents  following  them,  in  California  land 
cases,  shall  be  conclusive  between  the 
United  States  and  the  claimants  only,  and 
shall  not  affect  the  interests  of  third  per- 
sons, does  not  change  the  operation  of 
this  general  rule.  Lynch  v.  Bernal  9 
Wall.   315,   19  L.   Ed.  714. 

The  decree  of  the  district  court  upon 
the  claim  involved  an  adjudication  that 
the  grant  under  which  it  was  made  was 
valid;   and   the   decree   approving   the   sur- 
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d.  Evidence  of  Grant  from  Former  Sovereign — (1)  In  General. — The  au- 
thenticity of  a  grant  must  first  be  estabUshed  before  any  question  can  arise  upon 
the  conditions  annexed  by  law  to  such  grants,  or  concerning  the  certainty  or 
uncertainty  of  the  boundaries  specified  in  it.'*^  The  authentic  evidence  of  what 
is  private  property  is  to  be  found  in  the  grants  of  the  government  of  Cahfornia. 
and  not  in  the  mesne  conveyances.^^ 

(2)  Presumption  and  Burden  of  Proof — (a)  Presumption  of  Authority  of 
Officers.—See  ante,  "Presumption  of  Authority,"  III,  C,  2,  c,  (7),  (d). 

(b)  Presumption  of  Grant. — ^Nothing,  it  is  true,  can  be  claimed  by  prescrip- 
tion which  owes  its  origin  to,  and  can  only  be  had  by,  matter  of  record;  but 
lapse  of  time  accompanied  by  acts  done,  or  other  circumstances,  may  warrant 
the  jury  in  presuming  a  grant  or  title  by  record.^*^  In  favor  of  long  possession 
and  ancient  appropriation,  everything  which  was  done  will  be  presumed  to  have 
been  rightfully  done;  and  though  it  does  not  appear  to  have  been  done,  the  law 
will  presume  that  whatever  was  necessary  has  been  done.-*'^  The  length  of  time 
which  brings  a  given  case  within  the  legal  presumption  of  a  grant,  charter  or 
license,  to  validate  a  right  long  enjoyed,  is  not  definite,  depending  on  its  peculiar 
circumstances.-* 8  A  grant  would  not  be  presumed  even  upon  proof  of  ex- 
clusive and  uninterrupted  possession,  so  long  as  it  was  entirely  consistent  with 


vey  settled  the  location  and  boundaries 
of  the  land.  Neither  of  these  determina- 
tions can  be  collaterally  assailed  for  any 
matter  which  might  have  been  corrected 
on  appeal,  had  it  been  brought  to  the  at- 
tention of  the  appellate  court.  Lynch  v. 
Bernal,  9  Wall.  315,  19  L.  Ed.  714. 

44.  In  general. — United  States  v.  Cas- 
tro, 24  How.  346,  352,  16  L.  Ed.  659. 

45.  Authentic  evidence  of  private  prop- 
erty.— Castro  V.  Hendricks,  23  How.  438, 
442,  16  L.   Ed.  576. 

46.  Presumption  of  grant. — United 
States  V.  Chaves,  159  U.  S.  452,  464,  40  L. 
Ed.  215;  Hays  v.  United  States,  175  U. 
S.  248,  260,  44  L.  Ed.  150.  See,  on  this 
subject,  United  States  v.  Vallejo,  1  Black 
541,  550.  17  L.  Ed.  232;  United  States  v. 
Fatio,  8  Pet.  492.  8  L.  Ed.  1020.  See,  also, 
the  title  PRESCRIPTION,  vol.  9,  p.  611. 

47.  Presumptions  in  favor  of  long  pos- 
session.— Strother  v.  Lucas,  12  Pet.  410, 
411,  9  L.   Ed.  1137. 

48.  Sufficiency  of  possession. — Mitchel 
v.  United  States,  9  Pet.  711,  9  L.   Ed.  283. 

Possession  of  lands  for  six  or  seven 
years  prior  to  the  treaty  of  Guadaloupe 
Hidalgo,  in  1848,  was  not  long  enough  to 
presume  a  valid  grant,  where  no  valid 
grant  has  actually  been  made.  Hays  v. 
United  States,  175  U.  S.  248,  260,  44  L.  Ed. 
150.  See  Lindsey  v.  Miller,  6  Pet.  666,  8 
L.  Ed.  538;  Gibson  v.  Chouteau,  13  Wall. 
92,  20  L.  Ed.  534;  Weber  v.  Board  of  Har- 
bor Comm'rs,  18  Wall.  57,  70,  21  L.  Ed. 
798;  Sparks  v.  Pierce,  115  U.  S.  408,  29  L. 
Ed.  428;  Redfield  v.  Parks,  132  U.  S.  239, 
33  L.  Ed.  327;  Crespin  v.  United  States, 
168  U.  S.  208,  42  L.  Ed.  438;  Bergere  v. 
United  States,  168  U.  S.  66,  77,  42  L.  Ed. 
383;  Hayes  v.  United  States,  170  U.  S.  637, 
649,  42  L.  Ed.  1174;  Chavez  v.  United 
States.  175  U.  S.  552,  562.  44  L.  Ed.  269. 

In  United  States  v.  Chaves,  159  U.  S. 
452,  40  L.  Ed.  215,  there  was  evidence  of 


an  original  grant  in  1833  by  the  govern- 
ment of  New  IMexico,  although  the  origi- 
nal records  had  been  lost.  The  grant  was 
proved  by  secondary  evidence,  and  a  pos- 
session of  sixty  years  thereunder,  and  it 
was  held  that  a  legal  grant  might  be  pre- 
sumed upon  proof  of  adverse  possession 
for  twenty  years. 

A  grant  made  in  1843  by  the  governor 
of  California,  with  a  possession  of  sixteen 
years  thereafter,  was  held  to  be  sufficient 
presumption  of  a  legal  grant,  but  there 
was  no  requirement  with  regard  to  the 
court  of  private  land  claims  act.  United 
States  V.  De  Haro,  22  How.  293,  16  L.  Ed. 
343;  Hays  v.  United  States,  175  U.  S.  248, 
260,  44  L.  Ed.  150. 

In  the  case  of  United  States  v.  Chavez, 
175  U.  S.  509,  44  L.  Ed.  255,  long  con- 
tinued and  uninterrupted  possession  of 
land  in  Mexico,  beginning  long  prior  to 
the  transfer  of  the  territory  to  this  coun- 
try and  continuing  after  that  transfer,  was 
held  sufficient  upon  which  to  base  pre- 
sumptions enough  for  a  legal  judgment  in 
favor  of  such  possession  in  the  absence  of 
rebutting  circumstances.  See  United 
States  V.  Pendell,  185  U.  S.  189,  200,  46  L. 
Ed.  866.  See,  generallv,  the  title  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VERSE POSSESSION,  vol.  7,  p.  900. 

A  grant  will  be  presumed  upon  proof  of 
an  adverse,  exclusive,  and  uninterrupted 
possession  for  twenty  years,  and  such  rule 
will  be  applied  as  a  presumptio  juris  et  de 
jure,  wherever,  by  possibility,  a  right  may 
be  acquired  in  any  manner  known  to  the 
law.  United  States  v.  Chaves,  159  U.  S. 
452.  464,  40  L.  Ed.  215;  Ricard  v.  Williams. 
7  Wheat.  50.  109,  5  L.  Ed.  398. 

A  direct  grant  from  the  crown  of  lands 
in  a  royal  haven  may  be  presumed  on  an 
uninterrupted  possession  of  sixty  year== 
or  a  prospective  possession  for  forty 
years.  Mitchel  v.  United  States,  9  Pet. 
711,   9   L.    Ed.    283. 
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the  evidence  produced  in  the  case,  which  shows  that  it  originated  in  a  mere 
license,  and  there  is  no  proof  from  which  it  can  be  claimed  that  its  character 
•changed  from  that  of  a  license  to  that  of  one  in  possession  adversely  and  under 
a  claim  of  title  by  a  grant  from  the  government.'*^ 

Possession  since  the  date  of  the  treaty  of  cession,  however  exclusive 
and  notorious,  cannot  be  regarded  as  an  element  going  to  make  up  a  perfect 
title.50 

(c)  Presumption  of  Recordation  of  Grant. — See  ante,  "Record,  Espediente 
and  Testimonio,"  III,  C.  2,  c.   (9),   (b),  ff. 

Presumptions  against  Genuineness  of  Grant  Arising  from  Failure  to 
Produce  Records. — See  post,  "Documentary  Evidence,"  III,  C,  3,  d,   (3). 

(d)  Burden  of  Proof. — The  law  casts,  primarily,  upon  the  applicant  for 
confirmation,  the  duty  of  tendering  such  proof  as  to  the  existence,  regularity  and 
archive  record  of  the  grant,  as  well  as  his  connection  with  it,  sUch  as  possession, 
ownership  and  other  related  incidents,  of  sufficient  probative  force  to  create  a 
just  inference  as  to  the  reality  and  validity  of  the  grant  before  the  burden  of 
proof,  if  at  all,  can  be  shifted  from  the  claimant  to  the  United  States.^ ^  The 
burden  of  proving  a  larger  grant  is  upon  the  claimants ;  so  long  as  the  de- 
scription- is  reconcilable  with  the  smaller  grant,  and  with  the  boundaries  of  a 
pueblo,  the  government  is  entitled  to  the  benefit  of  that  construction.^ 2 

Presumption  and  Burden  of  Proof  as  to  Authority  of  Granting  Of- 
ficer.— See  ante,  "Presumption  of  Authority,"  III,  C,  2,  c,   (7),   (d). 

(3)  Documentary  Evidence — (a)  In  General — Necessity  for. — In  every  well- 
regulated  government,  the  deeds  of  its  officers,  conveying  parts  of  the  pubHc  do- 
main, are  registered  or  enrolled,  to  furnish  permanent  evidence  to  its  grantees 
of  the  origin  of  their  title.^^  And  as  a  general  rule,  in  order  to  support  a  title 
to  land  under  a  Mexican  grant,  the  written  evidence  of  the  grant  in  the  forms  re- 
quired by  the  Mexican  law  must  be  found  in  the  public  archives  and  records, 
where  they  were  required  by  law  and  regulations  to  be  deposited  and  recorded.^* 


49.  Possession   consistent   with   license. 

— Peabody  v.  United  States,  175  U.  S.  546, 
551,  44  L.   Ed.  267. 

A  party  claiming  land  in  California  pro- 
duces no  legal  title,  but  bases  his  right 
solely  on  possession.  It  is  shown  that 
such  possession  as  he  had  was  temporary, 
partial,  and  subsidiary  to  the  claim  of  an- 
other party  whose  rights  he  constantly 
recognized.  Held,  that  the  federal  su- 
preme court  cannot  confirm  such  a  claim. 
United  States  v.  Chaboya,  2  Black  593, 
17   L.   Ed.   357. 

50.  Possession  subsequent  to  treaty  of 
cession. — Chavez  v.  United  States,  175  U. 
S.  552,  563,  44  L.  Ed.  269;  Hays  z-.  United 
States.  175  U.  S.  248,  259,  44  L.  Ed.  150; 
Crespin  v.  United  States,  168  U.  S.  208,  42 
L.  Ed.  438;  Haves  v.  United  States,  170  U. 
S.  673,  679,  42  L.  Ed.  1174.  See  Bergere 
7'.  United  States,  168  U.  S.  66,  77,  42  L. 
Ed.    383. 

61.  Burden  of  proof. — United  States 
V.  Ortiz,  176  U.  S.  422,  426,  44 
L.  Ed.  529;  United  States  v.  Tesch- 
maker,  22  How.  392,  405,  16  L.  Ed. 
353;  United  States  v.  Pico,  22  How.  406, 
16  L.  Ed.  357;  Fuentes  v.  United  States, 
22  How.  443,  16  L.  Ed.  376;  Luco  v.  United 
States,  23  How.  515,  16  L.  Ed.  545;  United 
States  V.  Bolton,  23  How.  341,  347,  ]6  L. 
Ed.  569;  Palmer  v.  United  States,  24  How. 
125,  16  L.  Ed.  609;  Berreyesa  v.  United 
States,  154  U.  S.  623,  23  L-  Ed.  913;  United 


States  v.  Cambuston,  20  How.  59,  15  L. 
Ed.  828;  United  States  v.  Knight,  1 
Black  227,  17  L.  Ed.  76;  United  States  v. 
Neleigh,  1  Black  298,  17  L.  Ed.  144;  United 
States  V.  Vallejo,  1  Black  541,  17  L.  Ed. 
232;  White  v.   United   States,   1   Wall.  660, 

17  L.  Ed.  698;  Romero  v.  United  States, 
1  Wall.  721,  743,  17  L.  Ed.  627;  Pico  v. 
United  States,  2  Wall.  279,  281,  17  L.  Ed. 
856;  Peralta  v.  United  States,  3  Wall.  434, 

18  E.  Ed.  221.  See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.   9,  p.   618. 

52.  Burden  of  proving  larger  grant. — 
Whitney  v.  United  States,  167  U.  S.  529, 
548,    42    L.    Ed.    263. 

53.  Documentary  evidence. — U  n  i  t  e  d 
States  V.  Sutter,  21  How.  170,  175.  16  L. 
Ed.  119.  See  the  title  DOCUMENTARY 
EVIDENCE,  vol.  5,  p.  431. 

The  Mexican  archives  are  public  rec- 
ords, which  the  federal  supreme  court  has 
a  right  to  consult,  though  not  made  formal 
proof  by  being  put  in  evidence  below. 
Romero  v.  United  States,  1  Wall.  721,  17 
L.   Ed.  627. 

54.  Necessity  for  record  evidence. — 
United  States  v.  Castro,  24  How.  346,  16 
L.  Ed.  659;  White  z\  United  States,  1 
Wall.  660.  17  L.  Ed.  698;  United  States  v. 
Elder,  177  U.  S.  104,  124,  44  L.  Ed.  690; 
Whitnev  v.  United  States.  181  U.  S.  104, 
no,  45  L.  Ed.  771:  United  States  v.  Pen- 
dell,    185    U.    S.    189,    202,    46    L.    Ed.    866; 
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If  the  record  of  the  title  is  not  shown,  its  absence  must  be  accounted  for  to  the 
satisfaction  of  the  court.^^  Of  the  documentary  evidence  of  title,  under  the 
Mexican  laws,  the  approval  of  the  departmental  assembly  is  next  in  importance 
to  the  tyrant  itself.^^  Where  the  usual  preliminary  proceedings  to  the  issue  of  a 
Mexican  grant  in  colonization  are  preserved  in  the  archives  of  the  former  gov- 
ernment^ the  proof  of  the  signatures  of  the  grantor  and  attesting  secretary  will 
be  deenied  by  the  supreme  court  sufficient  to  establish  the  genuineness  and  due 
execution  of  the  grant,  unless  objection  is  taken  to  its  sufficiency  before  one  of 


United  States  v.  Green,  185  U.  S.  256,  46 
L  Ed  898;  United  States  v.  Pico,  22  How. 
406,  416,  16  L.  Ed.  357;  Hays  v.  United 
States,  175  U.  S.  248,  257,  44  L.  Ed.  150; 
United  States  v.  Ortiz,  176  U.  S.  422,  44 
L  Ed.  529;  United  States  v.  Galbraith,  2 
Black  394,  17  L.  Ed.  449;  Romero  v. 
United  States,  1  Wall.  721,  744,  17  L.  Ed. 
627;  United  States  v.  Gomez,  3  Wall.  752, 
18  L  Ed.  212;  Berreyesa  v.  United  States, 
154  U  S.  623,  23  L.  Ed.  913;  United  States 
V.  Cambiiston,  20  How.  59,  15  L.  Ed.  828; 
United  States  v.  Teschmaker,  22  How.  392, 
16  L.  Ed.  353;  Fuentes  v.  United  States, 
22  How.  443,  16  L.  Ed.  376;  United  States 
r  Osio,  23  How.  273,  280,  16  L.  Ed.  457; 
United  States  v.  Bolton,  23  How.  341,  16 
L.  Ed.  569;  Luco  v.  United  States,  23  How. 
515,  16  L.  Ed.  545;  Palmer  v.  United 
States.  24  How.  125,  126,  16  L.  Ed.  609; 
United  States  v.  Neleigh,  1  Black  298,  17 
L  Ed.  144;  United  States  v.  Knight,  1 
Black  227,  229,  17  L-  Ed.  76;  United  States 
V.   Vallejo,   1    Black   541,  17    L.    Ed.   232.^ 

Written  documentary  evidence,  coming 
from  private  hands,  no  matter  how 
formal  and  complete,  or  how  well  sup- 
ported by  the  testimony  of  witnesses,  is 
insufficient  to  establish  a  grant  if  there  is 
nothing  in  the  public  records  to  show  that 
such  evidence  ever  existed.  Peralta  v. 
United  States,  3  Wall.  434,  18  L.  Ed.  221; 
Fuentes  v.  United  States,  22  How.  443,  16 
L  Ed.  376;  United  States  z:  Cambuston, 
20  How.  59,  15  L.  Ed.  828;  United  States 
V.  Vallejo,  22  How.  416,  16  L.  Ed.  359; 
United  States  v.  Teschmaker,  22  How. 
392  16  L.  Ed.  353;  United  States  ?■.  Elder, 
177  U  S.  104,  124,  44  L.  Ed.  690;  Whitney 
V.  United  States,  181  U.  S.  104,  109,  45  L. 
Ed.  771;  United  States  v.  Knight,  1  Black 
227,  17  L.  Ed.  76;  Hays  v.  United  States, 
175  U.  S.  248,  257,  44  L.  Ed.  150;  Palmer 
7'.  United  States,  24  How.  125,  16  L.  Ed. 
609. 

A  concession  of  lands  made  by  the  Span- 
ish authorities  at  Mobile,  in  the  year  1806, 
cannot  be  given  in  evidence,  to  support 
;.n  ejectment,  in  the  court  of  the  United 
States,  the  same  not  having  been  recorded, 
nor  passed  upon  by  the  board  of  commis- 
sioners, or  register  of  the  land  office,  es- 
tablished by  the  acts  of  congress,  relating 
to  land  titles  in  that  country.  De  la  Croix 
:•.  Chamberlain,  12  Wheat.  599,  6  L.  Ed. 
741. 

And  especially  where,  in  addition,  the 
espediente  produced  is  tainted  with  sus- 
picions   of    fraud,    the    claim    must    be    re- 


jected. White  v.  United  States,  1  Wall. 
060,  17  h.  Ed.  698.  See  Roland  v.  United 
States,  7  Wall.  743,  19  L.  Ed.  184;  United 
States  V.  Castillero,  2  Black  17,  17  L.  Ed. 
360. 

Where  there  has  been  no  possession  or 
occupation  in  this  case  deserving  of  no- 
tice in  aid  of  the  title,  or  as  evidence  of 
any  merit  on  the  part  of  the  grantee,  and 
where  it  is  admitted  that  the  certificate 
of  approval  of  the  departmental  assembly 
was  fabricated  by  two  of  them,  the  court 
cannot  but  distrust  upon  all  the  evidence 
that  the  espediente,  including  all  the  pa- 
pers relating  to  the  title  was  fabricated  in 
the  same  way  and  at  the  same  time. 
United  States  z:  Galbraith,  2  Black  394, 
406,  407,  17  L.  Ed.  449.  See  United  States 
V.  Castillero,  2  Black    17,  17  L.   Ed.  360. 

Claimant  of  a  mining  right  filed  with  his 
petition  an  espediente  of  his  title  certified 
by  an  alcalde  to  be  a  true  copy  to  the 
letter  from  the  original  in  his  office.  It 
was  afterwards  proved  that  the  espediente 
and  the  certificate  were  in  the  handwriting 
of  a  party  interested,  who  had  copied  them 
from  papers  furnished  by  anoi.er  party 
also  interested,  and  that  the  alcalde  had 
signed  the  certificate  without  seeing  any 
original.  Held,  that  this  document  is  en- 
tirely unworthy  of  credit.  United  States 
V.  Castillero,  2   Black  17,  17  L.   Ed.  360. 

Claimant  produced  another  espediente 
certified  by  a  Mexican  alcalde  who  could 
not  write  nor  read  writing.  This  es- 
pediente differed  in  some  particulars  from 
that  which  the  claimant  filed  with  his  pe- 
tition. The  alcalde,  though  a  witness,  was 
not  asked  to  verify  the  document.  It  was 
in  the  handwriting  of  another  witness  who 
swore  to  that  fact,  but  did  not  testify  from 
what  he  had  copied  it.  Field,  that  such  a 
document,  so  proved,  is  entitled  to  very 
little  consideration.  United  States  v. 
Castillero,  2  Black  17,  17  L.   Ed.  360. 

In  United  States  v.  Green,  185  U.  S. 
256,  268,  46  L.  Ed.  898,  it  was  held  under 
the  circumstances  that  the  ministerial 
duty  which  it  was  claimed  was  imposed  on 
the  Mexican  officials  of  registering  the 
fact  of  the  making  of  a  grant  of  public 
lands  was  duly  performed  and  such  rec- 
ord was  in  fact  made. 

55.  Absence  of  record  must  be  accounted 
for. — See  post,  "Secondary  Evidence,"  III, 
C,  3,   d,    (4). 

56.  Approval  of  assembly. — United 
States  V.  Galbraith,  2  Black  394,  403,  17  L.. 
Ed.   449. 
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the  inferior  tribunals.^^  Where  there  is  no  record  evidence  that  a  grant  had  been 
preceded  by  the  usual  formahties,  such  as  a  petition,  an  examination,  an  inquiry 
into  the  character  of  the  appHcant,  an  order  for  a  survey,  a  reference  to  a  magis- 
trate for  a  report,  a  transmission  of  the  grant  to  the  department  assembly,  nor 
an  espediente  on  file,  a  presumption  arises  against  the  genuineness  of  the  grant, 
making  it  a  proper  subject  of  inquiry  before  that  fact  can  be  admitted. ^^  Where 
a  record  of  the  usual  preliminary  proceedings  is  produced,  no  such  presumption 
arises.59  Where  the  date  of  a  grant  has  been  altered,  while  it  was  in  the  hands 
->f  the  claimants,  and  is  produced  to  the  court  without  evidence  to  show  how  the 
alteration  came  to  be  made,  the  title  will  not  be  confirmed.^^  Where  the  objec- 
tion to  a  grant  of  land  in  California  was  that  the  grantee  was  a  foreigner,  and 
therefore  not  entitled  to  hold  land,  the  testimony  of  conversations  of  admissions, 
relied  upon  to  prove  that  fact,  ought  not  to  be  received  to  outweigh  the  prima 
facie  (if  not  conclusive)  presumptions  arising  from  the  espediente  and  definite 
title.«i 

Testimonio  Executed  by  Mexican  Authority. — A  testimonio  executed,  in 
1832,  by  the  proper  Mexican  authorities,  of  a  power  of  attorney  for  the  con- 
veyance of  lands,  is,  under  Spanish  law,  and  the  adjudications  of  the  supreme 
court  of  Texas,  considered  as  a  second  original,  and  of  equal  validity  with  the 
first,  and  is  admissible  in  evidence  though  not  recorded. ^^ 

(b)  Particular  Records. — Where  the  original  documents  to  support  a  claim 
are  not  produced,  and  there  is  no  just  ground  to  suspect  their  genuineness,  the 
record  of  them,  made  by  the  proper  commissioner,  to  whom  the  claim  was  orig- 
inally presented,  is  sufficient  prima  facie  evidence  of  their  contents. ^'"^  Written 
evidence  .pf  a  grant  by  the  Mexican  government,  of  its  confirmation  by  the  land 
commission  of  California,  of  the  affirmance  of  the  award  of  that  commission  by 
the  district  court  of  the  United  States,  and  by  the  court,  and  of  the  record  of 
the  two  surveys  made  by  the  surveyor  of  the  United  States,  the  latter  confirmed 
by  the  commissioner  of  the  general  land  office,  showing  the  location  and  confir- 
mation of  the  Mexican  grant,  and  the  dates  at  which  all  those  transactions  oc- 
curred, is  admissible  for  the  purpose  of  showing  title  under  the  Mexican  grant.*'* 


57.  Preliminary    proceeding    preserved. 

—United  States  v.  Yorba,  1  Wall.  412,  17 
L.  Ed.  635;  United  States  v.  Auguisola,  1 
Wall.   3.52,   17   L.   Ed.   613. 

Where  there  are  no  subscribing  wit- 
nesses to  a  Mexican  grant  in  colonization, 
the  signature  of  the  governor  who  ex- 
ecuted the  grant,  and  of  the  secretary  who 
attested  it,  may  be  proved  by  any  one  ac- 
quainted with  their  handwriting.  Such 
evidence  is  in  no  sense  secondary.  United 
States  V.  Moreno,  1  Wall.  400.  17  L.  Ed. 
633;  United  States  v.  Auguisola,  1  Wall. 
352,    17   L.    Ed.   613. 

58.  No  record  of  preliminary  proceed- 
ings.— Fuentes  v.  United  States,  22  How. 
443,    16    L.    Ed.   376. 

Although  it  is  not  to  be  supposed  that 
a  title  in  California  cannot  be  valid,  which 
has  not  all  of  the  preliminary  require- 
ments, yet  if  none  of  them  are  to  be 
found  in  the  archives,  and  it  cannot  be  es- 
tablished by  the  proof  that  they  were  reg- 
istered there,  the  court  will  not  presume 
that  they  were  preliminary  <o  a  grant, 
because  the  governor  recites  in  the  grant 
that  they  had  been  observed.  Fuentes  v. 
United  States,  22  How.  443,  460,  16  L.  Ed. 
376;  United  States  v.  Cambuston,  20  How. 
59.  15   L.   Ed.  828. 


59.  Record  of  preliminary  proceedings 
produced. — United  States  v.  Auguisola,  1 
Wall.  352,   17  L.   Ed.   613. 

In  United  States  v.  Peralta,  19  How. 
343,  15  L._  Ed.  678,  the  decision  is  that 
when  a  claimant  of  land  in  California  pro- 
duced documentary  evidence  in  his  favor, 
copied  from  the  archives  in  the  office  of 
the  surveyor  general,  and  other  original 
grants  by  Spanish  officers,  the  presump- 
tion is  in  favor  of  the  poweV  of  those  offi- 
cers to  make  the  grants.  There,  the  au- 
thenticity of  the  documents  was  admitted, 
and  the  validity  of  the  petitioner's  title* 
was  not  denied,  on  the  ground  of  any  want 
of  authority  of  the  officers  who  made  the 
grant. 

60.  Alteration  of  grant.— United  States 
T.   Galbraith.  2   Black  304,  17  L.   Ed.  449. 

61.  Testimony  of  admissions. — Dalton  v 
United  States,  22  How.  436,  16  L.  Ed.  395. 
following  United  States  v.  Reading  18 
How.  1,15  E.  Ed.  291. 

62.  Testimonio  executed  by  Mexican  au- 
thority.—McPhau!  V.  Lapslcv,  20  Wall 
264,  22   L.   Ed.   344.  • 

63.  Particular  records.— United  States  v 
^^'atkins,  97  U.  S.  219,  24  L.  Ed.  952. 

64.  Doolan  v.  Carr,  125  U.  S.  618,  633  31 
L.  Ed.  844. 
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The  record  of  alcalde  grants  of  pueblo  lands  turned  over  to  the  recorder  of 
the  county,  as  provided  by  law,  is  primary  evidence  of  a  record  grant. ^^ 

The  book  called  Jimeno's  Index  is  not  an  authoritative  proof  of  grants 
enumerated  in  it,  or  as  a  conclusive  exclusion  of  grants  not  so  registered,  but 
may  be  referred  to  as  an  auxiliary  memorandum  made  by  Jimeno  officially  while 
he  was  secretary.*'^ 

Hartnell's  Index. — The  fact  that  an  espediente  is  included  in  an  index  made 
by  an  x\merican  officer  in  1847  and  1848  shows  that  it  was  in  the  archives  when 
that  index  was  made,  but  it  shows  nothing  more.  The  index  cannot  in  any 
sense  be  regarded  as  a  Mexican  record. ^^ 

Notary's  Book. — \Miere  a  grant  was  alleged  to  have  been  issued  by  the 
Spanish  governor  of  Louisiana  in  1781,  and  the  only  evidence  of  it  was  a  copy 
taken  from  a  notary's  book,  the  title  was  invalid.^^ 

Certificates  of  French  officers  as  to  possession  subsequent  to  the  cession  to 
Great  Britain  is  not  evidence  of  that  fact.^^ 

The  certificate  of  survey  alleged  to  have  been  given  by  the  surveyor  general 
on  the  14th  of  June,  1797,  and  brought  forward  to  sustain  a  grant  declared  ante- 
dated and  fraudulent,  and  the  fact  that  a  copy  of  this  paper  was  delivered  by 
the  Spanish  authorities  in  1803,  is  not  sufficient  to  prevent  its  authenticity  from 
being  impeached."" 

(c)  Filing  Mexican  Protocol  in  Texas  Land  Office. — In  Texas,  the  protocol 
of  a  IMexican  title  is  an  archive  which  may  be  deposited  in  the  general  land  of- 
fice at  any  time,  subject  to  all  just  implications  arising  from  delay  and  the  cir- 
cumstances of  its  history.  But  until  so  recorded  bona  fide  purchasers  are  not 
chargeable  with  notice  and  will  be  protected  though  claiming  under  a  junior  Mex- 
ican grant."  ^ 

(d)  Exemplifications  of  Records. — The  exemplification  of  a  record  is  admis- 
sible as  evidence  of  the  same  dignity  as  of  the  record  itself.'^ ^  f  his  rule  exists  in 
states  which  have  adopted  the  civil  law.  In  those  states,  the  deed  is  preserved 
in  the  archives,  and  copies  are  given  as  authentic  acts — that  is,  acts  which  have 
a  certain  and  accredited  author,  and  merit  confidence.  The  acts  thus  preserved 
are  public  instruments,  and  all  doubts  that  arise  upon  the  copies  that  may  be  de- 
livered are  resolved  by  a  reference  to  the  protocol  from  which  the  copies  are 
taken,  and  without  which  they  have  no  authority.'''^     The  proof  of  the  signature 

85.  Records   turned   over   to   county   re-  identified  by  him  and  the  keeper  of  records, 

corder. — Palmer  v.  Low,  98  U.  S.  1,  25  L.  as  witnesses  in  the  canse.     Being  admissi- 

Ed.  60.  ble    as    evidence    it    might    go    before    the 

66.  Jimeno's  Index. — United  States  v.  jury  or  be  used  for  any  other  legitimate 
West,  ?.2  IIow.  315,  16  L.  Ed.  317;  United  purpose  in  the  cause.  Williams  v.  Conger, 
States  V.  Auguisola,  1  Wall.  352,  357,  17  L.  125  U.  S.  397,  410,  31  L.  Ed.  778. 

Ed.  613.  72.     Copies     of     records. — Patterson     v. 

67.  Hartnell's  Index.— United  States  v.  Winn,  5  Pet.  233,  8  L.  Ed.  108;  United 
Knight.  1  lilack  227,  17  L.  Ed.  76.  United  States  v.  Davenport,  15  How.  1,  14  L.  Ed. 
States  V.  Galbraith,  2  Black  394,  17  L.  Ed.  575;  United  States  v.  Sutter,  21  How.  170, 
449.                                                                 •  16   L.    Ed.    119;    United    States   v.   Perche- 

68.  Notary's  book.— United  States  v.  man.  7  Pet.  51,  8  L.  Ed.  604;  Hanrich  v. 
Power,  11   How.  570,  13  L.  Ed.  817.  Barton.     16    Wall.     166,    21     L.     Ed.    350; 

69.  Certificates  of  French  officers.-  McPhatil  .^  Lapsley,  20  Wall.  264,  22  L. 
United  States  v.  Rillieux,  14  How.  189,  14  fd  344;  Cavazos  v  Trcvino  «  WaU. 
L.  Ed.  381;  United  States  v.  Gusman  14  iPKv^^fpv  rvmPvri?  Tl  .  ^'l^' 
How.  193,  14  L.  Ed.  340.  ^^S^^f^^^.^y/P^^^^'  r'-    h,^-J^^- 

»«    /^       -c     T       r                     TT    •      ,   r.  73.     United    States    v.    Sutter,    21    How. 

70.  Certificate  of  survey.— United  States  ^^q,  175,  16  L.  Ed.  119;  O wings  v.  Hull,  9 
■V.  King,  3  How.  773,  11  L.  Ed.  824.  p^t.    607,   9    L.    Ed.   246;    United    States   v. 

71.  Filing  Mexican  protocol  in  Texas  Davenport,  15  How.  1,  6,  14  L.  Ed.  575; 
land  office.— Airhart  v.  Massieu,  98  U.  S.  United  States  v.  Percheman,  7  Pet.  51,  8 
491,  25  L.  Ed.  213.  L.  Ed.  604;.United  States  v.  Delespine,  15 

In  an  action  of  ejectment  brought  to  re-  Pet.  319,  10  L.  Ed.  753;  Airhart  v.  Massieu, 

cover   possession   of   land   granted   by   the  98  U.  8.  491.  25  L.  Ed.  213;  United  States 

state,  the  protocol,  or  first  original  of  the  v.    Delespine,    12    Pet.    654,    655,    9    L.    Ed. 

application  and  concession,  is  admissible  in  1232;  United  States  7^  Rodman,  15  Pet.  130, 

evidence,  especially  when  authenticated  by  137,  10  L.   Ed.  685;  United  States  v.  Wig- 

the  certificate  of  the  secretary  of  state  and  gins,   14   Pet.    334,   10   L.   Ed.   481. 
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•of  the  secretary  to  the  certificate  of  a  copy  of  a  grant  by  the  governor,  authorized 
its  admission  in  evidence,  but  did  not  estabhsh  the  vahdity  of  the  concession.""* 

The  certificate  of  the  secretary  of  the  Spanish  governor  of  Florida  is 
prima  facie  evidence  of  the  existence  of  a  grant  of  land,'^^  and  parol  evidence,  the 
object  of  which  is  to  discredit  such  certificate,  that  the  secretary  had  previously 
■offered  to  forge  grants  of  lands  in  favor  of  the  witnesses  to  be  presented,  was 
inadmissible. "° 

Translation. — Satisfactory  proof  having  been  given  to  the  court,  that  the 
original  grant  could  not  be  found  in  the  records  of  east  Florida,  a  translation  by 
the  secretary  of  the  board  of  land  commissioners  of  Florida,  whose  duty  it  was  to 
translate  Spanish  documents  given  in  evidence  before  the  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in  Florida,  which  had  been  pro- 
■duced  to  the  board,  is  properly  admitted  as  evidence  of  the  grant.''"^ 

(4)  Secondary  Evidence. — In  order  to  maintain  a  title  by  secondary  evidence, 
the  claimant  must  show  to  the  satisfaction  of  the  court  that  the  grant  was  ob- 
tained and  made  in  the  manner  the  law  required,  at  some  former  time,  and  re- 
corded in  the  proper  public  office,'^  ^  and  that  the  papers  in  that  office  or  some  of 
them  have  been  lost  or  destroyed  ;'^^  and  he  must  support  this  proof  by  showing, 
that  within  a  reasonable  time  after  the  grant  was  made,  there  was  a  judicial  sur- 
vey of  the  land,  and  actual  possession  by  him,  by  acts  of  ownership  exercised 
over  it.^*^    The  rule  requiring  the  best  evidence  within  the  power  or  control  of  the 


74.  Proof  of  signature. — United  States 
■V.  Wiggins,  14  Pet.  334,  346,  10  L.  Ed.  481; 
United  States  v.  Breward,  16  Pet.  143,  10 
L.  Ed.  916. 

75.  Certificate  of  secretary. — United 
States  V.  Acosta,  1  How.  24,  11  L.  Ed.  33; 
Airhart  v.  Massieu,  98  U.  S.  491,  25  L. 
Ed.  213. 

76.  Parol  evidence. — United  States  v. 
Wiggins,    14   Pet.   334,   346,   10   L.    Ed.   481. 

77.  Translation. — United  States  v.  Deles- 
pine,  12   Pet.  6.54,  9  L.   Ed.  1232. 

78.  Secondary  evidence. — United  States 
V.  Castro,  24  How.  346,  350,  16  L.  Ed.  659; 
White  V.  United  States,  1  Wall.  660,  17 
L.  Ed.  698;  United  States  v.  Elder,  177  U. 
S.  104,  124,  44  L.  Ed.  690;  Whitney  V. 
United  States,  181  U.  S.  104,  110,  45  L.  Ed. 
771;  United  States  v.  Teschmaker,  22  How. 
392,  16  L.  Ed.  353;  Fuentes  v.  United 
States,  22  How.  443,  16  L.  Ed.  376;  United 
States  V.  Cambuston,  20  How.  59,  15  L. 
Ed.  828;  United  States  v.  Osio,  23  How. 
■273,  279,  280,  16  E-  Ed.  457;  United  States 
V.  Bolton,  23  How.  341,  16  L.  Ed.  569; 
United  States  v.  Knight,  1  Black  227,  251,' 
17  L.  Ed.  76;  United  States  v.  Delespine, 
12  Pet.  654,  9  L.  Ed.  1232;  United  States 
■V.  Wiggins,  14  Pet.  334,  346,  10  L.  Ed. 
481;  United  States  v.  Davenport,  15  How. 
1,  14  L.  Ed.  575;  United  States  v.  Mc- 
Masters,  4  Wall.  680,  18  L.  Ed.  311; 
Peralta  v.  United  States,  3  Wall.  434,  18 
L.  Ed.  221;  Bonldin  v.  Massie,  7  Wheat. 
122,  5  L.  Ed.  414;  Romero  v.  United  States, 
1  Wall.  721,  17  L.  Ed.  627;  Hays  v.  United 
States,  175  U.  S.  248,  257,  44  L.  Ed.  150; 
United  States  v.  Acosta,  1  How.  24,  11 
L.  Ed.  33;  United  States  v.  Sutter,  21 
How.  170,  174,  16  L.  Ed.  119.  See  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.   3,  p.   214. 

79.  United    States   v.    Castro,   24    How. 

10  U  S  Enc— 23 


346,  350,  16  L.  Ed.  659;  White  v.  United 
States,  1  Wall.  660,  17  L.  Ed.  698;  Per- 
alta V.  United  States,  3  Wall.  434,  18  L. 
Ed.  221;  Fuentes  v.  United  States,  22 
How.  443,  16  L.  Ed.  376;  United  States 
V.  Elder,  177  U.  S.  104,  124,  44  L.  Ed. 
690;  United  States  v.  Teschmaker,  22 
How.  302,  16  L.  Ed.  353;  Whitney  v. 
United  States,  181  U.  S.  104,  110,  45  L. 
Ed.  771;  United  States  v.  Neleigh,  1  Black 
298,  17  L.  Ed.  144;  United  States  v. 
Knight,  1  Black  227,  17  L.  Ed.  76;  United 
States  V.  Sutter,  21  How.  170,  174,  16  L- 
Ed.  119;  United  States  v.  McMasters,  4 
Wall.  680,  18  L.   Ed.  311. 

The  theory  of  claimants  has  been  that 
the  want  of  archive  evidence  should  be 
excused  on  the  ground  that  many  of  the 
records  were  lost  or  destroyed,  but  the 
records  of  the  Mexican  government  in 
California  being  found  in  tolerable  preser- 
vation, and  enormous  frauds  having  been 
attempted  on  the  assumption  that  this 
theory  would  account  for  their  nonpro- 
duction,  the  court  has  rejected  the  theory 
as  altogether  fabulous,  and  the  rule  is 
that  evidence  of  the  destruction  of  archives 
does  not  avail'the  holder  of  a  naked  grant 
unless  he  can  show  where  and  how  spe- 
cific papers  necessary  to  complete  his  titte 
were  lost  or  destroyed.  United  States  v. 
Nelcich,  1  Black  298,  17  L.  Ed.  144; 
United  States  v.  Knight,  1  Black  227,  17 
L.  Ed.  76;  United  States  v.  Cambuston,  20 
How.  59,  63,  15  L.  Ed.  828;  Whitney  v. 
United  States,  181  U.  S.  104,  111,  45  L. 
Ed.    771. 

80.  United  States  ?'.  Castro,  2-t  How. 
346,  350,  16  L.  Ed.  659;  White  7'.  United 
States,  1  Wall.  660,  17  L.  Ed.  698;  Peralta 
V.  United  States.  3  Wall.  434,  IS  L.  Ed. 
221 :  United  States  v.  Gomez,  3  Wall.  75a, 
18   E.   Ed.   212;   United   States  v.   Pendefl, 
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party  to  be  produced  should  not  be  relaxed,  and  the  court  should  be  satisfied  that 
the  better  evidence  has  not  been  willfully  destroyed  nor  voluntarily  withheld. ^^ 
The  rule  on  the  subject  does  not  exact  that  the  loss  or  destruction  of  the  docu- 
ment of  evidence  should  be  proved  beyond  all  possibility  of  a  mistake.  It  only 
demands  that  a  moral  certainty  should  exist  that  the  court  has  had  every  oppor- 
tunity for  examining  and  deciding  the  cause  upon  the  best  evidence  within  the 
power  or  ability  of  the  litigant. **2  Where  neither  the  grant  nor  the  certificate  of 
approval  has  been  found  among  the  Mexican  archives,  nor  the  record  of  them 
upon  any  book  of  records,  the  genuineness  of  the  title  depends  upon  proof  of  the 
official  signatures,  and  evidence  of  possession.**^  Where  the  genuineness  of  the 
signature  of  the  governor  to  a  certificate  of  approval  of  the  departmental  assem- 
bly is  doubled,  the  claim  will  not  be  confirmed;^-*  where  none  of  the  preliminary 
steps  required  are  shown  to  have  been  observed,  previous  to  the  grant,  and  no 
record  of  the  title,  and  but  slight  evidence  of  possession,  either  as  to  value  or 
permanency,  the  proof  of  the  genuineness  of  the  artificial  signatures  to  the  grant 
is  not  sufficient.^'' 

Evidence  of  Possession. — Evidence  which  goes  to  show  actual  possession  by 
reason  cr  the  pasturing  of  stock,  there  being  no  evidence  of  an  exclusive  posses- 
sion under  a  claim  of  right,  is  consistent  with  a  mere  occupancy  of  but  a  small 
portion  of  the  land  for  purposes  of  pasturage,  and  without  claim  of  further  or  ex- 
clusive right  or  title.^*^  In  order  to  make  it  of  any  particular  weight,  it  should 
be  shown  to  have  been  exclusive,  and  that  no  other  person  pastured  or  had  the 
same  right  to  pasture  upon  these  lands. ^"^ 

(5)    l^estitnony  of  Late  Officer  of  Mexico. — Owing  to  the  weakness  of  memory 


185  U.  S.  189,  46  L.  Ed.  866;  Sena  v. 
United  States,  189  U.  S.  233,  239,  47  L. 
Ed.    787. 

81.  United  States  v.  Sutter,  21  How. 
170,  175,  16  L.  Ed.  119;  United  States  v. 
Castro,  24  How.  346,  16  L.  Ed.  659;  Per- 
alta  V.  United  States,  3  Wall.  434,  18  L. 
Ed.  221;  United  States  v.  Pendell,  185  U. 
S.   189,  202,   46   L.    Ed.   866. 

82.  United  States  v.  Sutter,  21  How.  170, 
175,  16  L.   Ed.   119. 

The  absence  from  the  archives  of  the 
country,  of  evidence  supporting  the  al- 
leged grant,  creates  a  presumption  against 
the  validity  of  such  a  grant  so  strong  that 
it  can  be  overcome,  if  at  all,  only  by  the 
clearest  proof  of  its  genuineness,  accom- 
panied by  open  and  continued  possession 
of  the  premises.  Pico  v.  United  States, 
2  Wall.  279,  17  L.  Ed.  856. 

83.  Sufficiency  of  secondary  evidence. — 
United  States  v.  Vallejo,  22  How.  416, 
422.  16  L.  Ed.  359;  United  States  r.  Tesch- 
maker,  22  How.  392,  16  L.  Ed.  353. 

Where  no  record  evidence  is  exhibited, 
the  mere  proof  of  handwriting  by  third 
persons,  who  did  not  subscribe  the  instru- 
ment as  witnesses,  or  see  it  executed,  is 
not  sufficient  in  this  class  of  cases  to  es- 
tablish the  validity  of  the  claim  without 
some  other  confirmatory  evidence.  United 
States  V.  Osio,  23  How.  273,  16  L.  Ed. 
457. 

The  genuineness  of  the  grant  and  the 
fulfillment  of  the  conditions  being  fully 
established,  the  validity  of  the  claim  is 
unquestionable.  United  States  7'.  Berrey- 
esa,  23  How.  499,  500,  16  L.  Ed.  474. 

A  paper  wanting  in  all  the  written  pro- 
ceedings which  the  Mexican  law  required 


before  a  grant  could  be  issued,  which  had 
never  been  seen  by  any  one  of  the  wit- 
nesses until  produced  several  years  after 
the  cession  of  the  territory,  with  no  evi- 
dence of  the  time  or  place  of  its  execu- 
tion, with  no  trace  of  it  in  the  Mexican 
archives,  and  the  witnesses  produced  to 
prove  the  possession  contradicting  each 
other,  can  hardly  be  entitled  to  confirma- 
tion as  a  valid  grant.  United  States  v. 
Castro,  24  How.  346,  349,  16  L.  Ed.  659. 
Proof  of  handwriting. — See  Fuentes  v. 
United  States,  22  How.  443,  456,  16  L.  Ed. 
376.  See  the  title  HANDWRITING,  vol. 
6,    p.    675. 

84.  United  States  v.  Galbraith,  22  How. 
89,    16    L.    Ed.    321. 

85.  United  States  v.  Teschmaker,  22 
How.  392,  16  L.  Ed.  353.  See  United 
States  z>.  Pico,  22  How.  406.  16  L.  Ed.  357. 

86.  Bergere  v.  United  States,  168  U.  S. 
66,  80,  42  L.   Ed.  383. 

From  the  failure  of  a  testator  to  assert 
ownership  of  a  large  tract  of  land  in  dec- 
laration, of  ownership  of  property  in  his 
will,  it  is  properly  inferred  that  the  testa- 
tor knew  he  did  not  own  the  land,  and 
was  aware  of  the  fact  that  the  action  of 
the  alcalde  had  never  been  approved  by 
the  governor,  and  that  such  actual  posses- 
sion as  he  had  taken  of  a  small  portion 
of  the  land  never  led  him  to  suppose  that 
he  was  the  owner  of  it  or  that  he  had 
any  title  to  it.  Bergere  z'.  United  States, 
168   U.    S.   66,   83,   42   L.    Ed.    383. 

87.  Bergere  r.  United  States.  168  U.  S. 
66,  79,  42  L.  Ed.  383.  See  Whitney  v. 
United  States,  167  U.  S.  529,  42  L.  Ed. 
263. 
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with  regard  to  the  dates  of  grant  signed  by  them,  the  testimony  of  the  late  of- 
ficers of  the  government  of  Cahfornia  cannot  be  received  to  supply  or  contra- 
dict the  public  records,  or  establish  a  title  of  which  there  is  no  trace  to  be  found 
in   the   public   archives.*^ 

(6)  Record  of  Proceeding  to  Perpetuate  Bvidence  of  Title. — A  certified  rec- 
ord of  proceedings  for  the  purpose  of  perpetuating  evidence  of  the  title,  on  file 
in  the  office  of  the  United  States  surveyor  general  for  the  territory  of  New 
Mexico,  or  a  duplicate  copy  of  the  same  in  the  Spanish  language  with  a  dupli- 
cate translation,  is  admissible  in  evidence,  the  original  records  being  destroyed.*^ 

(7)  Subsequent  Grants — Reference  to  Former  Grant. — The  fact  that  a  subse- 
quent grant  to  other  parties  of  other  lands  was  therein  bounded  by  the  bound- 
ary of  the  grant  set  up,  is  no  evidence  of  a  change  of  the  character  of  the  pos- 
session of  the  land  referred,  which  was  taken  under  a  license  or  permission  and 
not  a  grant  of  title,  and  it  is  inadequate  as  proof  of  the  legal  existence  of  that 
latter   grant. ^*^ 

(8)  Proceedings  before  Surveyor  General. — The  5th  section  of  the  act  of  1891 
permitted  the  use,  subject  to  the  restrictions  and  qualifications  found  in  the  act, 
of  the  proceedings  had  before  the  surveyor  general,  in  order  that  all  the  proof 
then  existing,  whether  obtained  at  the  original  hearing  before  the  surveyor 
general,  or  at  a  supplementary  investigation  before  his  successor  in  office,  might 
be  received  and  given  such  weight,  as  it  was  entitled  to  have.^^ 

(9)  Bzndence  to  Identify  Lafid  Granted. — If  oral  testimony  were  necessary 
to  identify  the  land  in  controversy  as  coming  within  the  Mexican  grant,  and 
the  surveys  of  the  land  office,  under  the  decisions  of  the  courts,  it  would  be 
admissible. ^2 

(10)  Illustrative  Cases  of  Weight  and  Sufficiency  of  Bzndence. — The  suffi- 
ciency of  the  evidence  to  sustain  a  claim  to  land  or  a  grant  alleged  to  have  been 
made  depends  more  or  less  upon  the  facts  and  circumstances  attending  the 
particular  case,  and  a  reference  to  the  decisions  upon  that  point  is  deemed  suffi- 
cient.''•^     For  a  general  treatment  of  the  weight  and  sufficiency  of  documentary 


88.  Testimony  of  late  officer  of  Mexico. 
—Lugo  v.  United  States,  23  How.  515, 
543,  16  L.  Ed.  545;  Hays  v.  United  States, 
175  U.  S.  248,  257,  44  L.  Ed.  150;  United 
States  V.  Neleigh,  1  Black  298,  17  L.  Ed. 
144. 

89.  Record  of  proceeding  to  perpetuate 
evidence  of  title. — United  States  ?'.  Pen- 
dell,  185  U.   S.    189,  190,  195,  46   L.   Ed.  866. 

90.  Subsequent  grants — Reference  to 
former  grant. — Peabody  v.  United  States, 
175    U.    S.    546,    552,    44    L.    Ed.    267. 

91.  Proceedings  before  surveyor  gen- 
eral.—United  States  z'.  Ortiz,  176  U.  S. 
422,   44   h.    Ed.    529. 

92.  Evidence  to  identify  land  granted. — 
Doolan  v.  Carr,  125  U.  S.  618,  633,  31  L. 
Ed.  844. 

93.  Illustrative  cases  of  weight  and  suffi- 
ciency of  evidence. — United  States  v.  Nye, 
21  How.  408.  16  L.  Ed.  135;  United  States 
V.  Rose,  23  How.  262,  16  L.  Ed.  448;  United 
States  7'.  Ghana,  24  How.  131,  16  L.  Ed. 
611;  United  States  v.  Oalbraith,  2  Black 
394,  17  L.  Ed.  449;  Whitney  ?'.  United 
Stntes.  167  U.  S.  529,  548.  42  L.  Ed.  263; 
United  States  7'.  Pico,  23  Hnw.  321,  16  L. 
Ed.  464;  United  States  7'.  Wilson,  1  Black 
267,  17  E.  Ed.  142;  Peralta  7/.  United 
States.  3  Wall.  434.  18  E.  Ed.  221;  United 
States  7'.  Bnlton,  23  How.  341,  353,  16  L. 
Ed.  569:  Palmer  7'.  United  States,  24  How. 
125.  16  L.  Ed.  609;  United  States  v.  Castro, 


24  How.  346,  16  L.  Ed.  659;  United  States 
V.  Vallejo,  1  Black  541,  17  L.  Ed.  232; 
United  States  v.  Pendell,  185  U.  S.  189,  46 
L.  Ed.  866;  United  States  v.  Alviso,  23  How. 
318,  319,  16  L.  Ed.  456;  Roland  v.  United 
States,  7  Wall.  743,  19  L.  Ed.  184;  Sena 
V.  United  States.  189  U.  S.  233,  239,  47 
L.  Ed.  787;  United  States  v.  Knight,  1 
Black  227,  17  L.  Ed.  76;  United  States  v. 
Castdlero,  2  Black  17,  17  L.  Ed.  360; 
United  States  v.  Morant,  123  U.  S.  335, 
31  L.  Ed.  171;  United  States  v.  Tesch- 
maker,  22  How.  392,  16  L.  Ed.  353;  United 
States  7'.  Vallejo,  22  How.  416,  16  L.  Ed. 
359;  .Argnello  7'.  United  States,  18  How. 
539,  15  E.  Ed.  478;  United  States  7'.  Green 
185  U.  S.  256,  46  L.  Ed.  898;  United  States 
7'.  Camou,  184  U.  S.  572.  46  L.  Ed.  694; 
Hays  7'.  United  States,  175  U.  S.  248,  249, 
44  U.  Ed.  150;  United  States  7'.  Pena,  175 
U.  S.  500.  508.  44  L.  Ed.  251;  Ghavez  7'. 
United  States,  175  U.  S.  552,  563,  44  L. 
Ed.  269;  United  States  7-.  Elder,  177  U  S 
104.  121,  44  U  Kd.  690;  United  States  v. 
Larkin,  18  How.  557,  15  L.  Ed.  485. 

Sutter's  general  title.— United  States  r. 
Nvo.  21    How.  408.  16  L.   IvI.   13.-,. 

Where  the  original  testimonies  are  given 
in  evidence  at  the  trial,  the  sisnatnros  to 
the  same  identified  by  a  witness,  the  Eng- 
lish translations  certified,  by  the  keeper 
of  public  archives  of  west  Florida,  in 
whose    office    both    the    Spanish    originals 
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evidence  produced  in  support  of  Spanish  and  Mexican  land  claims,  see  ante, 
"Documentary  Evidence,"  III,  C,  3,  d,  (3).  And  as  to  the  weight  and  suffi- 
ciency of  secondary  evidence  when  admitted  for  the  purpose  of  showing  the 
extent  and  validity  of  a  grant,  see  ante,  "Secondary  Evidence,"  III,  C,  3,  d,  (4). 
(11)  Waiver  of  Objections — Legality  of  Survey. — Where  a  survey  is  ob- 
jected to,  and  the  objection  withdrawn  at  the  hearing,  a  waiver  of  its  legality 
cannot  be  inferred,  as  the  objection  goes  to  the  competency  of  the  paper  as  evi- 
dence, and  not  to  its  effect  when  heard. ^^ 

e.  Power  of  Congress  to  Annul  Confirmed  Titles. — Congress  is  bound  to 
regard  the  public  treaties  and  it  has  no  power  to  organize  a  board  of  revision 
to  annul  titles  confirmed  many  years,  by  the  authorized  agents  of  the  govern- 
ment.^^ 

f.  Right  to  Possession  Pending  Confirmation. — Where  a  quantity  of  land  in 
California  was  granted  by  the  Mexican  government  within  a  tract  embracing  a 
larger  amount,  in  the  possession  of  which  tract  the  grantee  was  placed,  he  is 
entitled  to  retain  such  possession  until  that  quantity  is  segregated  from  the 
tract  by  the  officers  of  the  government  and  set  apart  to  him ;  and  he  may  main- 
tain ejectment  for  the  whole  tract,  or  any  portion  of  it,  against  parties  in  posses- 
sion  claiming  under  the  pre-emption   laws  of  the   United   States.^" 

g.  Contests  betzueen  Claimants  Ex  Post  Facto  the  Grant. — The  government 
has  no  interest  in  the  contests  between  persons  claiming  ex  post  facto  the 
grant,^'  nor  is  it  charged  to  decide  the  validity  of  such  subsequent  claimants.^® 

h.  Lands  in  Lieu  of  Claims  Lost  or  Relinquished. — See  ante,  "Rights  of 
Claimants  under  Rejected  or  Relinquished  Claims,"  II,  B,  3,  d,  (2),  (i)  ;  "De- 
cree for  Issuance  of  Floats,"  III,  C,  3,  c,   (3),   (e),  dd,   (ff),  ddd. 

D.  Pueblo  Lands — 1.  In  General. — In  Mexico  and  Spain,  pueblos  or 
towns,  when  once  established  and  officially  recognized,  were  granted,  for  their 
benefit  and  the  benefit  of  their  inhabitants,  the  use  of  lands,  embracing  the  site 
of  such  pueblos  or  towns,  and  of  adjoining  lands  within  certain  prescribed 
limits.99 

2.  Source  of  Title. — By  the  laws  of  Mexico,  in  force  in  California  on  the 
acquisition  of  the  country,  pueblos  or  towns,  were  entitled,  for  their  benefit  and 
that  of  their  inhabitants,  to  the  use  of  the  lands  embracing  the  site  and  adjoin- 
ing territory  within  the  limits  of  four  square  leagues,  to  be  measured  and  as- 
signed to  them  by  the  officers  of  the  government.^     The  Spanish  law  did  not, 

and  the  translations  of  all  claims  laid  be-  98.    Right  to  possession  pending  confir- 

fore   the   commissioners   of   1824   were   re-  mation. — Van    Reynegan   -'.    Bolton,   95   U. 

corded    in    pursuance    of   act    of    March    3,  S.   33,   24   L.    Ed.   351.      See,   generally,  the 

1825,    and    the    genuineness    of    the    titles  title    ETECTMEXT,   vol.    5,    p.    695. 

was  not  disputed  before  the  said  commis-  97.    Contests  between  claimants  ex  post 

sioners,     the     grants     are     held     genuine.  facto   the  grant. — United    States   v.   Sutter, 

United    States   v.    Morant,    123    U.    S.    335,  21    How.    170,    16    L.    Ed.    119;    Castro    v. 

344,  31   L.   Ed.  171.  Hendricks,  23   How.   438,   16   L.   Ed.   576. 

Certificate  of  secretary  of  Spanish  gov-  98.    Castro  v.   Hendricks,   23    How.   438, 

ernor  prima  facie  evidence. — United  States  442,   16   L.   Ed.   576. 

V.  .Vco-ta,  1   How.  24,  11  L.  Ed.  33.  99.    Pueblo  lands. — Grisar  v.   McDowell, 

91.     Waiver    of    objections — Legality   of  6   Wall.    3G3,    18    L.    Ed.    863;    Brownsville 

survey.— United  States  v.  Breward,  16  Pet.  v.   Cavazos,   100   U.   S.   138,  25   L.   Ed.   574; 

143,   146,   10   L.    Ed.   916;   United   States   v.  United   States  v.   Pico,   5  Wall.   536,   18   L. 

Low,    16    Pet.    162,    166,    10    L.    Ed.    923;  Ed.    695;    Townsend    v.    Greeley,    5    Wall. 

United  States  v.  Watkins,  97  U.  S.  219,  24  326.   18   L.    Ed.   547;   Alexander   v.    Roulet, 

L.   Ed.  952.                                      ,  13   Wall.   386,   388,   20   L.    Ed.    564;    Palmer 

95.     Power    of   congress   to    annul    con-  v.    Low,    98    U.    S.    1,    16,    25    L.    Ed.    6». 

firmed   titles. — "And    congress   became   af-  1.    Source  of  title — Mexican  law. — Tren- 

terwards  so  well  satisfied  itself  of  this  that  outh  v.  San   Francisco,  100  U.  S.  251,  252, 

it  passed  an  act  restoring  to  the  purchasers  25  L.  Ed.  626.     See  United  States  v.  Santa 

the  money  which  they  had  paid  for  titles  Fe.  165  U.  S.  675,  716,  717,  41   L.  Ed.  874. 

obtained    on    the    assumption    of    such    a  Pueblo    of    San    Francisco — Extent    of 

right."      Reichart    v.    Felps,    6    Wall.    160,  claim. — Trenouth  r.  San  Francisco,  100  U. 

165,  18  L.   Ed.  849.  «S.  251,  25  L-  Ed.  626. 
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proprio  vigore,  confer  upon  every  Spanish  villa  or  town  a  grant  of  four  square 
leagues  of  land  to  be  measured  from  the  centre  of  the  plaza  of  such  town.^ 
After  the  assignment,  the  right  of  use  and  disposition  (a  limited  one)  was  sub- 
ject to  the  control  of  the  government  of  the  country.-^ 

Evidence  of  Title. — The  lands  were,  upon  petition,  set  apart  and  assigned 
to  it  by  the  government,  and  no  other  evidence  of  title  than  such  assignment 
was  required,  nor  was  any  other  given."* 

The  title  of  the  Pueblo  Indians  dates  back  to  grants  made  by  the  govern- 
ment of  Spain  before  the  Mexican  revolution — a  title  fully  recognized  by  the 
Mexican  government. ^ 

3.  Nature;  and  Effect  of  Title  undfr  Former  Sovereign. — Lands  held 
by  pueblos  or  towns,  under  the  Mexican  government,  are  not  held  by  them  in 
absolute  property,  but  in  trust  for  the  benefit  of  their  inhabitants ;  and  are  held 
subject  to  a  similar  trust  by  municipal  bodies,  created  by  legislation  since  the 
conquest,  which  have  succeeded  to  the  possession  of  such  property.^  The  right 
of  the  pueblos  in  these  lands  was  a  restricted  and  qualified  right  to  alienate 
portions  of  the  land  to  its  inhabitants  for  building  or  cultivation,  and  to  use  the 
remainder  for  commons,  for  pasture  lands,  or  as  a  source  of  revenue,  or  for 
other  public  purposes." 

Power  of  Particular  Officers  to  Grant. — The  alcalde  was  the  chief  ex- 
ecutive officer  of  the  pueblo  of  San  Francisco,  and,  as  such,  had  authority  to 
make  grants  of  the  pueblo  lands  subject  to  the  authority  lodged  in  the 
ayuntamiento,  and  the  still  higher  authority  of  the  departmental  governor  and 
assembly.^ 

4.  Confirmation  and  Validation  of  Pueblo  Title — a.  In  General. — 
When  the  United  States  acquired  California,  it  was  with  the  duty  to  protect  all 
the  rights  and  interests  which  were  held  by  a  pueblo  under  Mexico.  The  prop- 
erty rights  of  pueblos  equally  with  those  of  individuals  were  entitled  to  protec- 
tion, and  provision  was  made  by  congress  in  its  legislation  for  their  investigation 


2.  It  was  a  right  which  the  government 
might  refuse  to  recognize  at  all,  or  might 
recognize  in  a  qualified  form;  it  might  be 
burdened  with  conditions  and  it  might  be 
restricted  to  less  limits  than  the  four 
square  leagues,  which  was  the  usual  quan- 
tity assigned.  Crisar  v.  McDowell,  6 
Wall.  363,  373,  18  L.  Ed.  863;  United 
States  V.  Santa  Fe,  165  U.  S.  675,  708,  41 
L.  Ed.  874;  Townsend  v.  Greeley,  5  Wall. 
326,  18  E.  Ed.  547;  United  States  v.  Pico, 
5   Wall.    536,    18   L.    Ed.    695. 

Under  the  law  of  Spain  it  was  neces- 
sary that  the  proper  authorities  should 
particularly  designate  the  land  to  be  ac- 
quired by  towns  or  pueblos,  before  a 
vested  right  or  title  to  the  use  thereof 
could  arise.  United  States  v.  Santa  Fe, 
165  U.  S.  675,  707,  41  L.  Ed.  874;  Grisar 
V.  McDowell,  6  Wall.  363,  373,  18  L.  Ed. 
863. 

Such  assignment  was  to  be  made  by  the 
public  authorities  of  the  government  upon 
the  original  establishment  of  the  pucl^lo, 
or  afterwards  upon  the  petition  of  its 
officers  or  inhabitants;  and  the  land  was 
to  be  measured  off  in  a  square  or  pro- 
longed form,  according  to  the  nature  and 
condition  of  the  country.  All  lands  within 
the  general  limits  stated,  which  had  pre- 
viously become  private  property  or  were 
required  for  public  purposes,  were  re- 
served and  excepted  from  the  assignment. 
Grisar  v.   McDowell,   6  Wall.   363,  373,   IS 


L.    Ed.    863;    United    States   v.    Santa    Fe, 
165    U.    S.    675,    708,   41    L.    Ed.    874. 

3.  Effect  of  assignment.— Grisar  v.  Mc- 
Dowell, 6  Wall.  363,  18  L.  Ed.  863. 

4.  Evidence  of  title. — United  States  v. 
Pico,  5  Wall.  536,  18  L.  Ed.  695. 

5.  Title  of  Pueblo  Indians.— United 
States  V.  Joseph,  94  U.  S.  614,  618,  24  L. 
Ed.   295. 

6.  Nature  and  effect  of  title  under 
former  sovereign. — Townsend  v.  Greeley, 
5  Wall.  326,  18  L.  Ed.  547;  United  States 
V.  Pico,  5  Wall.  536,  18  L.  Ed.  695;  Grisar 
V.  McDowell,  6  Wall.  363,  18  L.  Ed.  863; 
Palmer  v.  Eow,  98  U.  S.  1,  16,  25  L.  Ed. 
60;  Alexander  v.  Roulet,  13  Wall.  386,  388, 
20   L.    Ed.    564. 

7.  This  right  of  disposition  and  use  was, 
in  all  particulars,  subject  to  the  control  of 
the  government  of  the  country.  Trcn- 
outh  V.  San  Francisco,  100  U.  S.  251,  252, 
25  L.  Ed.  626;  San  Francisco  v.  Scott,  111 
U.  S.  768,  28  L.  Ed.  593;  United  States 
V.  Pico.  5  Wall.  536.  18  L.  Ed.  695;  Grisar 
V.  McDowell,  6  Wall.  363,  372,  18  L.  Ed. 
863;  Palmer  v.  Low,  98  U.  S.  1,  16,  25  L. 
Ed.  60;  Townsend  v.  Greeley,  5  Wall. 
326,  336,  18  L.  Ed.  547;  Alexander  v.  Rou- 
let, 13  Wall.  386,  388,  20  L-  Ed.  564. 

8.  Power  of  particular  officers  to  grant. 
— Merryman  v.  Bourne,  9  Wall.  592,  19 
L.  Ed.  683.  See  Trenouth  v.  San  Fran- 
cisco, 100  U.  S.  251,  252,  25  L.   Ed.  626. 
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and  confirmation.  The  duty  of  the  government  and  its  power  in  the  execu- 
tion of  its  treaty  obHgations  to  protect  the  claims  of  all  persons,  natural  and 
artificial,  were  superior  to  any  subsequently  acquired  rights  or  claims  of  the 
state  or  of  individuals. '^ 

Where  the  fee  had  not  passed  out  of  the  government  of  Mexico,  it 
was  transferred  to  the  United  States  by  the  conquest  and  the  treaty  which  fol- 
lowed. Before,  therefore,  the  estate  of  the  pueblo  could  become  absolute  and 
indefeasible,  some  action  was  required  on  the  part  of  the  United  States.  Such 
action  was  not  taken  until  the  act  of  July  1,  1864,  and  up  until  that  time  the 
city  held  under  its  original  imperfect  Mexican  title  only,  but  afterwards  it  was 
possessed  of  the  fee  "for  the  uses  and  purposes  specified"  in  the  Van  Ness 
ordinance. ^^ 

The  Pueblo  Indians  hold  their  lands  by  a  right  superior  to  that  of  the 
United  States,  and  such  right  is  protected  by  the  treaty  of  Guadaloupe  Hidalgo, 
by  which  this  country  and  the  allegiance  of  its  inhabitants  were  transferred  to 
the  United  States.  There  was  a  complete  recognition  of  the  title  previously 
held  by  these  people,  and  a  disclaimer  by  the  government  of  any  right  of  present 
or  future  interference,  except  such  as  would  be  exercised  in_  the  case  of  a  per- 
son holding  a  competent  and  perfect  title  in  his  individual  right. ^^ 

b.  Proceedings.— As  to  the  modes  of  procedure  adopted  by  the  government 
for  the  confirmation  of  claims  to  land  in  pursuance  of  its  treaty  obligations,  see 
ante,  "In  General,"  III,  C,  3,  c,  (3),   (a). 

c.  Operation  and  Effect.— As  congress  had  to  a  certain  extent  recognized  the 
claim  of  San  Francisco,  to  the  limit  of  this  recognition,  and  no  further,  the  rights 
of  that  city  would  be  treated  as  relating  back  and  originating  from  the  nature 
of  the  claim  presented,  and  which  in  part  through  the  grace  of  congress  had 
been  allowed.^"-  The  interest  of  the  pueblo  in  the  lands  within  its  limits  goes 
back  to  the  acquisition  of  the  country,  and  precedes  the  passage  of  the  swamp 


9.  Confirmation  and  validation  of  pueblo 
title. — San  Francisco  v.  Le  Roy,  138 
U.  S.  656,  671,  34  L.  Ed.  1096.  See  Town- 
send  V.  Greeley,  5  Wall.  326,  337,  18  L. 
Ed.  547;  Palmer  v.  Low,  98  U.  S.  1,  16, 
25    L.    Ed.    60.  .  .   ,         ^ 

The  treaty  of  Guadaloupe  Hidalgo  be- 
tween the  United  States  and  Mexico  does 
not  divest  the  pueblo,  existing  at  the  site 
of  the  city  of  San  Francisco,  of  any 
rights  of  property  or  alter  the  character 
of  the  interests  it  may  have  held  in  any 
lands  under  the  former  government.  It 
makes  no  distinction  in  the  protection  it 
provides  between  the  property  of  individ- 
uals and  the  property  held  by  towns  un- 
der the  Mexican  government.  Townsend 
2'.  Greeley,  5  Wall.  326.   18   L.   Ed.   547. 

Lands  remain  municipal  property  after 
acquisition,  if  before  treaty,  by  which  title 
passes,  they  were  municipal  property. 
Grisar  v.  McDowell.  6  Wall.  363,  364,  18 
L.    Ed.    863. 

A  city  (San  Francisco)  succeeds  by  force 
of  treaty  to  the  lands  of  a  Mexican  pueblo. 
Grisar  v.  McDowell,  6  Wall.  363,  18  L.  Ed. 
863. 

The  necessity  of  such  recognition  by  the 
new  government  is  not  dispensed  with  by 
the  presumption  raised  by  §  14  of  the  act 
of  March  3d.  1851,  of  a  grant  of  land  to 
a  town  which  was  proved  to  have  been 
in  existence  on  the  7th  of  July,  1846. 
Grisar  v.  McDowell,  6  Wall.  363,  18  L. 
Ed,.    863. 


10.  Where  fee  had  not  passed  out  of 
government. — Palmer  v.  Low,  98  U.  S.  1, 
16,   25    L.    Ed.    60. 

Though  historical  evidence  and  judicial 
decision  show  that  there  was  a  Mexican 
pueblo  of  some  kind,  on  the  conquest  of 
California,  at  what  is  now  the  site  of  San 
Francisco,  one  entitled  to  the  usual  rights 
of  pueblos,  no  assignment  of  lands  was 
ever  made  to  it  under  the  former  govern- 
ment. Its  right  to  any  lands  required, 
accordingly,  recognition  from  the  United 
States  before  it  could  be  turned  into  an 
indefeasible  estate;  and  until  the  land 
claimed  under  the  pueblo  right  was  set 
off  and  measured  by  its  authority,  the 
government  could  set  apart  and  appropri- 
ate any  portion  of  it  which  might  be  re- 
quired for  public  uses.  Grisar  v.  Mc- 
Dowell, 6  Wall.  363,  364.   18  L.   Ed.   863. 

11.  Pueblo  Indians. — LTnited  States  v. 
Joseph,    04    U.    S.    614,   618,   24   L.    Ed.    295. 

12.  Operation  and  effect. — United  States 
f.  Santa  Fe,  165  U.  S.  675,  716,  41  L.  Ed. 
874;  San  Francisco  v.  Le  Roy,  138  U.  S. 
656,  34  L.  Ed.  1096;  Knight  v.  United 
States  Land  Ass'n,  142  U.  S.  161,  165,  35 
L.    Ed.    974. 

"The  confirmation  of  claim  of  the  city  nec- 
essarily took  efTect  upon  its  title  as  it  ex- 
isted upon  the  acquisition  of  the  country. 
In  confirmint?  it  the  United  States 
through  its  tribunals  recognized  the  va- 
lidity of  that  title  at  the  date  of  the  treaty 
■ — at   least,   recognized   the   validity   of   the 
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land  act  of  congress.  That  act  was  never  intended  to  apply  to  lands  held  by  the 
United  States  charged  with  any  equitable  claims  of  others,  which  they  were 
bound  by  treaty  to  protect.  ^^ 

The  act  of  July  1,  1864,  c.  194,  §  5,  13  Stat.  ZZ2>,  simply  released  to  the 
city  all  the  right  and  title  of  the  United  States  in  the  lands, ^^  and  thus  per- 
fected the  incomplete  Mexican  title  for  the  uses  and  purposes  specified  in  the 
ordinance  of  the  city  as  ratified  by  the  state  legislature. ^^  Its  effect  was  to 
surrender  all  future  control  of  the  United  States  over  the  disposition  and  use  of 
the  property  by  the  city.^*'' 

The  act  of  March  3d,  18  51,  did  not  change  the  nature  of  estates  in  land 
held  by  individuals  or  towns.  By  proceedings  under  that  act,  imperfect  rights 
were  converted  into  legal  titles,  but  if  the  claim  was  held  subject  to  any  trust 
before  presentation  to  the  board,  the  trust  was  not  discharged  by  the  confirma- 
tion and  the  subsequent  patent.  The  confirmation  only  enures  to  the  benefit  of 
the  confirmee  so  far  as  the  legal  title  is  concerned.  It  does  not  determine  the 
equitable  relations  between  him  and  third  parties. ^^ 

Final  Decree  of  Confirmation  to  San  Francisco. — The  exception  in  the 
final  decree  of  confirmation  to  San  Francisco  of  certain  tracts  of  land,  is  not 
limited  to  parcels  of  land  claimed  under  perfect  grants,  but  includes  all' parcels 
claimed  by  private  parties  under  grants  from  the  authorities  of  the  former  gov- 
ernment, the  claims  to  which  had  been  subjected,  or  might,  in  proceedings  then 
pending,  be  subjected  to  the  examination  of  the  tribunals  of  the  United  ^States 
and  had  been  or  might  be,  confirmed  by  them.^* 

d.  Government  Patent  to  Pueblo. — The  patent  of  the  government  to  the  San 
Francisco  pueblo  lands  acquired  from  Mexico,  is  evidence  of  the  title  of  the  city 


claim  to  the  title  as  then  existing,  and  in 
the  execution  of  its  treaty  obligations  no 
one  could  step  in  between  the  govern- 
ment of  the  United  States  and  the  city 
seeking  their  enforcement."  San  Fran- 
cisco V.  Le  Roy,  138  U.  S.  656,  671,  34  L- 
Ed.   1096. 

"Whoever  obtained  conveyances  from 
the  city,  or  asserted  title  under  the  Van 
Ness  ordinance,  whilst  the  claim  of  the  city 
to  the  land  thus  conveyed,  or  to  which  title 
was  thus  asserted,  was  pending  before 
the  tribunals  of  the  United  States,  nec- 
essarily took  whatever  they  acquired  sub- 
ject to  the  final  determination  of  the  claim. 
Their  title  stood  or  fell  with  the  claim, 
for  the  decree  took  effect  by  relation  as  of 
the  day  when  the  petition  of  the  city  was 
presented  to  the  board  or  land  commis- 
sioners. It  is  to  be  treated  in  legal  ef- 
fect as  if  entered  on  that  day."  Landes 
V.  Brant,  10  How.  348,  373,  13  L.  Ed.  449; 
Grisar  v.  McDowell,  6  Wall.  363,  379,  18 
L.   Ed.   863. 

The  prior  claim  of  San  Francisco  to  its 
pueblo  lands  as  successor  of  the  Mexican 
T)ueblo  of  that  name  takes  precedence 
over  any  subsequently  acquired  rights  of 
the  state  of  California  over  the  tide  lands. 
Knight  V.  United  States  Land  Ass'n,  142 
U.   S.   161,   1S5,  3.5   L.    Ed.   974. 

13.  Swamp  lands. — San  Francisco  v. 
Te  Roy,  138  U.  S.  6.'56,  670,  34  L.  Ed.  1096. 
See  ante,  "Lands  Included,"  II,  B,  3. 
i,    (4). 

14.  Act  of  July  1.  1864.— Hoadley  v.  San 
Francisco,  94  U.  S.  4,  .5,  24  L.  Ed.  34; 
San  Francisco  v.  Scott,  111  U.  S.  768,  769, 
28   L.   Ed.   593. 


15.  Palmer  v.  Low,  98  U.  S.'l,  25  L. 
Ed.  60;  San  Francisco  v.  Scott,  111  U  S 
768,    769,   28   L.    Ed.    593. 

Section  5  of  the  act  of  congress  of  July  1 
1864,  13  Stat.  332,  c.  194,  in  its  legal  efifect 
conveyed  the  lands  to  the  city  of  San 
Francisco  for  the  uses  and  purpose  speci- 
fied in  the  ordinances  of  the  city  of  San 
Francisco  and  the  order  of  the  city  rati- 
fied by  the  act  of  the  legislature  of  Cali- 
fornia. In  this  way  the  land  occupied  by 
the  two  squares  known  as  "Alta  Plaza" 
and  "Hamilton  Square"  as  designed  in  the 
report  of  the  commissioners,  approved  by 
the  order  of  October,  1856,  were  dedi- 
cated to  public  use  as  squares.  Lands  so 
dedicated  could  not  lawfully  be  conveyed 
by  the  city  to  private  parties;  and  therefore 
the  conveyance  by  congress  did  not  oper- 
ate in  this  particular  to  the  benefit  of  such 
party.  Hoadlev  v.  San  Francisco,  124  U 
S.   639,   646,   31    L.    Ed.   553. 

16.  San  Francisco  v.  Scott,  111  U  S 
768,    769,    28    L.    Ed.    593. 

17.  Act  of  March  3,  1851.— Townsend  v 
Greeley,  5  Wall.  326,  18  L.  Ed.  547. 

18.  The  final  decree  of  confirmation  to 
the  city  of  San  Francisco  excepted  from 
the  tract  confirmed  of  "such  parcels  of 
land  as  have  been,  by  grants  from  lawful 
authority,  vested  in  private  proprietorship, 
and  have  been  finally  confirmed  to  parties 
claiming  under  said  grants  bv  the  tribu- 
nals of  the  United  States,  or"  shall  here- 
after be  finally  confirmed  to  parties 
claiming  thereunder  bv  said  tribunals  in 
proceedings  pending  tlierciti  for  that  pur- 
pose." Lvnch  V.  Bernal,  9  \\';\\\  315  ]o 
L.    Ed.    714. 


360  PUBLIC  LANDS. 

under  Mexican  laws,  and  is  conclusive,  not  only  as  against  the  government  and 
against  all  parties  claiming  under  it  by  titles  subsecjuently  acquired,  but  also  as 
against  all  parties  except  those  who  have  a  full  and  complete  title  acquired  from. 
Mexico  anterior  in  date  to  that  confirmed  by  the  circuit  court  in  its  decree. ^'-^ 

5.  Title  and  Rights  of  Individuals — a.  In  General. — The  trust  upon 
which  the  city  held  the  municipal  lands  it  had  acquired  as  successor  of  the  Mex- 
ican pueblo,  as  declared  in  the  decree  of  confirmation,  was  a  public  and  municipal, 
trust,  to  be  exercised  chiefly  in  the  distribution  of  the  lands  to  occupants  and 
settlers  and  in  the  use  of  the  remainder  for  the  public  purposes  of  the  city;  and 
the  exercise  was  subject  to  the  supervision  and  control  of  the  legislative  author- 
ity either  of  the  state  or  of  the  United  States.-** 

b.  Power  to  Grant. — Prefects  in  California,  however  appointed  or  elected, 
had  no  power,  after  the  conquest  of  the  country  by  the  United  States,  to  make 
grants  of  the  common  or  unappropriated  lands  of  the  pueblos  within  their  juris- 
diction. And  titles  derived  from  them  cannot,  unless  assisted  by  legislation,  be 
regarded  as  valid.-' 

c.  Validitx  and  Effect  of  Grants. — Whoever  received  deeds  from  the  city  of 
San  Francisco,  or  asserted  title  to  parcels  of  land  under  the  Van  Ness  ordinance, 
whilst  the  claim  of  the  city  to  the  land  was  pending  for  confirmation  before  the 
tribunals  of  the  United  States,  necessarily  held  whatever  they  took  subject  to 
the  final  determination  of  the  claim.     Their  title  stood  or  fell  with  the  claim. 22 

d.  Confirmation  by  Ordinance. — The  ordinance  of  the  common  council  of 
San  Francisco,  known  as  the  Van  Ness  ordinance,  gave  to  parties  holding  al- 
calde grants  within  certain  defined  limits  in  that  city,  where  the  grants  had 
been  recorded  in  the  proper  books,  deposited  with  the  recorder  of  the  county  of 
San  Francisco,  on  or  before  April  3,  1850,  a  new  title  upon  which  an  action 
would  lie,  if  the  grants  were  by  themselves  without  that  ordinance  ineffectual 
to  pass  the  title. 2^ 

e.  Ratification  by  State  Legislature. — The  act  of  March  26,  1851  (California 
Laws,  764),  makes  a  grant  of  all  lands  of  the  kind  within  the  limits  mentioned 
in  it  which  had  been  sold  or  granted  by  any  alcalde  of  the  city  of  San  Francisco, 
and  confirmed  by  the  ayuntamiento  or   town  or  city  council  thereof,  and  also 

19.  Patent  to  lands. — Knight  v.  United  parties,  were  subject  to  the  public  uses  of 
States  Land  Ass'n,  142  U.  S.  161,  184,  the  government,  both  before  and  after  the 
35  L.  Ed.  974.  conquest    of    the    country    by    the    United 

Parol  evidence  was  admissible  to  show  States,  and   the  latter   had  the  undoubted 

that  these  lands  were  below  the  ordinary  right  to   make   such   appropriation   thereof 

high-water  mark  of  Mission  Creek,  a  navi-  for  public  use  as  it  might  see  fit.     Carr  v. 

gable    arm    of    San    Francisco    Bay,    and  United    States,    98    U.    S.    433,    434,    25    L. 

never    were    a    portion    of    the    pueblo    of  Ed.  209. 

San    Francisco;    therefore    were    not    em-  2I.    Power  to  grant. — Alexander  v.  Rou- 

braced    in    the    patent,    but    passed    to    the  j^t,  13  Wall.  386,  20  L.   Ed.  564. 

state  of  California  on  its  admission  to  the  ^^   Validity  and  effect  of  grants.— Lynch 

Union    by   virtue    of   its    sovereignty    over  ^    Bernal,  9  Wall.  315,  19  L.   Ed.  714.     See 

tide  lands.     I<night j.  United  States  Land  "Power   to   Grant,"   III.   D,   5,  b. 

Ass'n,    142   U.    S.    161,    182,    183,   35   L.    Ed.  '    ^      ^         ,.        ,            ,•                  a/t 

974.      See    ante,    "Conclusiveness-Direct  ^3.    Confirmation  by  ordmance.-Merry- 

and  Collateral  Attack,"  TT,  R.  4.  i,  (1).  rmn  v.  Bourne,  9  Wall.  592,  19  L.  Ed._  683 

20.  Title  and  rights  of  individuals.— San  Persons  who  settled  upon  land  claimed 
Francisco  v.  Le  Roy,  138  U.  S.  656,  667,  by  the  city  of  San  Francisco,  as  successor 
34  L.  Ed.  1096.  of  a  Mexican  pueblo  of  that  name,  whose 

A  deed   of  the  tide   land   commissioners  occupation     was     continuous     during     the 

could    not    by    any    possibility    impair    the  whole    period    required    by   the   Van    Ness 

right  of  the  city  to  exercise  the  power  re-  ordinance    to    enable    them    to    have    the 

served    in    the    Van    Ness    ordinance    over  benefit    of   the   transfer    it   made,   acquired 

such  portions  of  the  lands  conveyed  to  oc-  as   complete   a   title   in   the   interest   which 

cupants  under  that  ordinance  as  had  been  the    city   then    held    in    the   property   as    rt 

occupied   or  set  apart  for   streets,  squares  was  possible  for  the  city  to  convey,  under 

and  public  buildings  of  the  city.  San  Fran-  the  Van  Ness  ordinance  and  the  confirma- 

cisco  V.  Le   Roy,  138  U.  S.  656.  672,  34  L.  tory  legislation  of  the  state  and  the  United 

Ed     1090.  States.     San   Francisco  v.   Le   Roy,   138   U^ 

Pueblo   lands   until   conveyed   to  private  S.  656,  659,  669,  34  L.  Ed.  1096. 
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registered  or  recorded  in  some  book  of  record  which  was  at  the  date  of  the  act 
in  the  office  or  custody  or  control  of  the  recorder  of  the  county  of  San  Fran- 
cisco, on  or  before  the  third  day  of  April,  one  thousand  eight  hundred  and 
fifty. 24 

Act  of  April  2,  1866. — It  was  within  the  power  of  the  legislature  of  Cal- 
ifornia to  enact  the  statute  of  April  2,  1866,  which  ratified  the  conveyances- 
previously  made  by  the  proper  authorities  of  the  city  of  Monterey,  of  lands, 
the  title  to  which  had  been  confirmed  and  patented  to  the  city  by  the  United 
States.25 

f.  Operation  of  Acts  of  Congress  on  hvdividual  Titles. — As  to  the  operation 
and  effect  of  the  different  acts  of  congress  upon  the  rights  and  titles  of  claim- 
ants of  pueblo  lands,  under  grants  arising  before  and  after  the  conquest  by 
which  the  United  States  acquired  the  territory,  see  note.^^ 

g.  Priority  of  Claims. — Where  the  city  of  San  Francisco,  prior  to  the  adop- 
tion of  the  Van  Ness  ordinance,  made  a  conveyance  of  certain  lots  within  the 


24.  Ratification    by    state    legislature. — 

Field  V.   Seabury,  19   How.   323,   15   L.   Ed. 
650. 

The  registry  of  an  alcalde  grant,  in  the 
manner  and  within  the  time  mentioned  in 
the  act,  is  essential  to  its  confirmation  un- 
der the  act.  In  that  particular,  the  grant 
under  which  the  plaintiff  in  this  suit 
claimed,  is  deficient.  The  defendants 
brought  themselves  by  their  documentary 
evidence  within  the  confirming  act  of 
March  26,  1852.  Field  v.  Seabury,  19  How. 
323,    15    L.    Ed.    650. 

25.  Act  of  April  2,  1866. — Monterey  v. 
Jacks,   203    U.    S.    360,    363,    51    L.    Ed.    220. 

Pueblo  lands,  held  by  a  California 
municipality  in  trust  for  public,  municipal 
purposes,  being  ancillary  to  the  execution 
of  the  public  trust,  in  which  lands  the 
pueblo  never  had  an  indefeasible  proprie- 
tary interest,  and  which  were  subject  to 
the  supreme  political  dominion  of  the 
former  Mexican  government,  became 
equally  subject  to  the  sovereignty  of  the 
state  of  California,  through  its  legislature 
upon  the  change  of  government,  and  the 
title  to  such  lands  never  passed  to  the 
United  States.  Monterey  v.  Jacks,  203  U. 
S.    360,   363,   51    L.    Ed.   220. 

26.  Operation  of  acts  of  congress  on 
individual  titles. — The  act  of  congress  of 
July  1st,  1864,  is  a  confirmation  of  the 
title  held  under  the  Van  Ness  ordinance, 
and  took  effect  by  relation  as  of  the  time 
when  the  act  of  the  legislature  of  the  state 
confirming  the  ordinance  was  passed. 
Merryman  v.  Bourne,  9  Wall.  592,  19  L. 
Ed.  683;  Poole  v.  Fleeger,  11  Pet.  185,  9 
L.   Ed.   680. 

Under  the  act  of  March  8,  1866,  confirm- 
ing San  Francisco  claim,  in  trust,  that  cer- 
tain lands  should  be  disposed  of  and  con- 
veyed to  parties  in  the  bona  fide  actual 
possession  thereof,  by  themselves  or  ten- 
ants, on  the  passage  of  the  act,  trespassers 
then  in  possession  of  the  lands,  who  were 
afterwards  ejected  therefrom  at  the  suit 
of  those  upon  whose  prior  possession  they 
had  intruded,  are  not  beneficiaries  there- 
under but  the  parties  who  so  recovered 
the   possession   are   entitled   to   a    convey- 


ance from  the  city.  Trenouth  v.  San  Fran- 
cisco,  100   U.    S.   251,  25    L.   Ed.   626. 

Beach  and  water  lots  were  by  the  sec- 
ond section  of  the  act  of  March  26,  1851, 
granted  to  San  Francisco  for  the  term  of 
ninety-nine  years  except  such  as  had  been 
granted  or  sold  by  any  alcalde  of  the  city, 
and  confirmed  by  the  ayuntamiento,  or 
town  or  city  council,  and  registered  or 
recorded  on  or  before  a  certain  time,  in 
some  book  of  record  now  in  the  office  or 
custody  or  control,  of  the  recorder  of  the 
county,  and  all  such  excepted  lands  were 
granted  and  confirmed  to  the  purchasers 
or  grantees  or  the  persons  holding  under 
them,  for  the  term  of  ninety-nine  years. 
Mumford  v.  Wardwell,  6  Wall,  423,  436,. 
18   L.   Ed.   756. 

Where  a  statute  of  California,  passed  in 
1851,  granted  certain  lands,  excepting 
from  the  grant  such  as  had  been  granted 
by  a  particular  officer,  and  "registered  or 
recorded  on  or  before  April  3d,  1850,  in 
some  book  of  record  now  in  the  office,  etc.^ 
of  the  recorder  of  the  county;"  held,  that  the 
term  "book"  was  satisfied,  within  the  mean- 
ing of  the  act,  by  copies  of  the  deeds  on 
sheets  not  bound  or  fastened  together  in 
any  manner,  but  folded,  the  name  of  the 
purchaser  and  number  and  designation  of 
the  class  of  the  lot  sold  being  indorsed 
thereon,  each  distinct  class  being  kept  in 
a  separate  bundle,  and  the  sheets  not  be- 
ing bound  up  in  the  form  of  books,  until 
1856,  when  they  were  so  bound;  each  class 
forming  a  separate  volume.  Mumford  v. 
Wardwell,  6  Wall.  423,  18   L.   Ed.  756. 

Where  a  statute  gave  to  a  city  named^ 
certain  lands  of  the  state,  excepting  such 
as  had  been  sold  or  granted  by  a  certain 
body  or  certain  officers  in  accordance  with 
terms  specified,  or  had  been  sold  or 
granted  by  a  certain  officer  and  confirmed 
by  a  certain  body,  but  declared  also  that 
the  deed  by  which  any  of  the  excepted 
lands  were  conveyed  by  such  body  or  of- 
ficer should  be  "prima  facie  evidence  of 
title  and  possession,  to  enable  the  plain- 
tiff to  recover  possession  of  the  land  so 
granted;"  held,  that  the  deed  made  under 
the  statute  being  in  evidence,  a  compliance- 
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city  to  the  United  States,  and  another  party  sets  up  a  claim  to  them,  under  the 
ordinance,  the  conveyance  barred  the  claim.-'^ 

6.  Liability  for  Municipal  Debts. — The  municipal  lands  held  by  the  city 
of  San  Francisco,  as  successor  to  the  former  pueblo  existing  there,  being  held 
in  trust  for  its  inhabitants,  are  not  the  subject  of  seizure  and  sale  under  judg- 
ment and  execution   against  the  city.^s 

PUBLIC  MINISTERS. — See  the  title  Ambassadors  and  Consuls,  vol.  1,  p. 

274. 

PUBLIC  MONEY. — As  to  appropriation  of  public  funds  or  money,  see  the 
titles  Municipal,  County,  State  and  Federal  Aid,  vol.  8,  p.  618;  Schools; 
States;    United  States.     See  note  1. 

PUBLIC  NUISANCE.— See  the  title  Nuisances,  vol.  8,  p.  935. 


with  the  terms  upon  which  sales  were  to 
be  made  (such  as  sufficient  notice)  was, 
under  its  terms,  primarily  to  be  presumed, 
and  that  it  was  cast,  upon  any  one  alleg- 
ing noncompliance  to  prove  it.  Mumford 
V.  Wardwell,  6  Wall.  423,  18  L.  Ed.  756. 

27.  Priority  of  claims. — Carr  v.  United 
States,  98  U.  S.  433,  25  L.  Ed.  209. 

28.  Liability  for  municipal  debts. — 
Townsend  v.  Greeley,  5  Wall.  326,  18  L. 
Ed.  547.  See  the  title  MUNICIPAL 
CORPORATIONS,  vol.  8,  p.  546. 

1.  Public  money. — The  money  appro- 
priated to  the  payment  of  the  Cherokee 
Indians,  upon  their  removal,   and  the   ces- 


sion of  their  lands,  was  properly  public 
money.  The  court  said:  "It  has  also 
been  suggested,  that  the  disbursements  in 
the  present  case  were  not  properly  of 
public  money,  because  it  was  money  stipu- 
lated by  treaty  to  be  paid  to  the  Chero- 
kees,  upon  their  removal,  and  the  cession 
of  their  lands.  But  we  think  this  objec- 
tion is  unmaintainable.  The  payments 
made  were  properly  public  money,  and 
the  disbursements  thereof  were  on  ac- 
count of  the  United  States,  and  for  their 
use  and  benefit,  in  fulfillment  of  the  obli- 
gations of  the  treaty."  Minis  v.  United 
States,    15    Pet.    423.   448,   10    L.    Ed.   791. 
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3.  Condition.   378. 
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a.  In    General.   384. 

(1)  Strictissimi  Juris  and  Limited  to  Penalty,  384. 
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(3)  Public   Moneys   Unaccounted    for,   384. 

(a)  In   General,   384. 

(b)  Moneys   Paid  to  Officer's  Agent,  385. 

(c)  Question    for   Jury.   385. 
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(4)  Acts   Done   Colore   Officii,   385. 

(5)  Joint  and   Several.  385. 
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a.  In    General.    388. 

(1)   Certificate    of    Nonindebtedness,    388. 
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(2)  Delay  in  Proceeding  against  Surety,  388. 

(3)  Acceptance  of  Anything  but  Money,  388. 

(4)  Accounting  and   Settlement^  389. 
b.  Of   Surety,   389. 

(1)  Indulgence  Extended  to  Officer,  389. 

(2)  Act  Directing  Giving  of  New  Sureties,  390. 

(3)  Relief  of  Surety,  390. 

F    Actions  on  Official  Bonds,  391.  ,   .     „„        xt  at  •  *  • 

1    Form  of   Proceeding,  Jurisdiction  and  m  Wliat  Name  Mamtam- 

able,   391. 

2.  Against  Whom  Remedy  to  Be  Sought,  391. 
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392. 
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a.  In  General,  392. 
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k.  Demurrer  or  Replication  to  Plea,  393. 

5.  Evidence  of   Default,   393.  <•  -d     j    •20-1 

a.  Treasury  Transcript  or  Copy,  and  Copy  of  Bond,  393. 

b.  Production  of  Commission  or  Copy  Unnecessary,  394. 

c.  Receipts,  394.  „ 

d.  Judgment   in  Action   against   Officer,  ^^4. 
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3.  Holding  Over  after  Expiration  of  lerm,  390. 
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2.  By  Removal  or  Suspension.  397. 

a.  Power  of  Removal,  ^'97. 

(1)  Vested  Interest  or  Right  in  Office,  397. 

(2)  As  Incident  to  F'ower  of  Appointment,  397. 

(3)  Where  Term  of  Office  Fixed,  398. 

(4)  Not   Reviewable   if   Discretionary,   398. 

(5)  Rescission  of  Order  of  Dismissal  Ineffectual,  398. 

b.  Grounds   of    Removal,    399. 

(1)  In  General,  399. 

(2)  Incompatibility  of  Offices,  399. 

(3)  Removal  from  Subdivision  for  Which  Elected,  399. 

c.  Procedure,   399. 

(1)  Necessity  for  Charges,  Notice  and  Hearing,  399. 

(a)  Under  General   Power  of   Removal,  399. 

(b)  Under  Civil   Service  Law,  399. 

(2)  Impeachment,  400. 

(3)  Ouster  and  Supersedeas  Thereto — Effect,  400. 

(4)  Mandamus,  400. 

3.  By  Resignation  or  Abandonment,  400. 

a.  Execution  and  Delivery,  400. 

b.  Acceptance   and   Communication   Thereof,  400. 

c.  Withdrawal  of  Resignation  or  Acceptance,  401. 

4.  By  Abolition  of  Office,  401. 

a.  Power  to  Abolish,  401. 

b.  Effect  on  Necessity  for  Official  Action,  401. 

5.  Succession,  401. 

6.  Effect  on  Right  to  Compensation,  401. 

Vin.   Compensation,  401. 

A.  Right  to   Compensation,   401. 

1.  In  General,  401. 

2.  As   Dependent   on   Bond   and   Oath   of   Office,   402, 

3.  Mileage,  402. 

4.  Suspension  or   Removal,  402. 

5.  Compensation  of  Deputy  or  Clerk,  403. 

6.  Credit  for  Advertisements,  403. 

7.  Forfeiture,  403. 

B.  Amount  of  Compensation,  404. 

1.  In  General,  404. 
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(1)  Terms,  407. 

(2)  Effect,  408. 

(3)  Scope,  408. 

(4)  Estoppel  of  Government,  410. 

d.  Under  Special  Act  Granting  Extra  Pay,  410. 

e.  Extra  Pay  in  Lieu  of  Leave  of  Absence,  411. 

f.  Evidence,  411. 

(1)   Questions  of   Law  and   Fact,  411. 
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(2)  Competency,  412. 

(3)  Burden  of  Proof,  412. 

%.  No  Part  of  Official  Salary  under  Retiring  Act,  412. 
C.  Recovery,  412. 

1.  Right  to  Retain  or  Recover,  412. 

2.  Pleading,  413. 

3.  Burden  of  Proof,  413. 

4.  Overpayments  and  Recovery  Thereof,  413. 

IX.    Powers,   Duties   and  Liabilities,  413. 

A.  Powers,  413. 

1.  In   General,   413. 

a.  Government  Acts  Only  by  Public  Officers  or  Agents,  413. 

b.  Law^  in  Force  at  Time  Governs,  414. 

c.  Assistant  or  Deputy,  414. 
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3.  Construction  of  Statutes,  415. 

4.  Conveyance  of  Public  Lands,  415. 
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1.  In  General,  420. 
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Acts  as   Proof  Thereof,  423. 
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2.  Public  Office  as  Public  Trust,  424. 

3.  Accounting  for  Funds,  424. 

4.  Custody  and  Control  of  Records,  424. 

C.  Liabilities,  424. 

1.  Responsibility  to  Law  and   Regulation,  424. 

2.  Moneys  Received  and   LTnaccounted   for,  424. 
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a.  In  General,  424. 

b.  Rendering  Accounts  at  Stated  Periods,  425. 

c.  Payment  into  Treasury  as  Required  by  Law,  425. 

d.  Accidental  Loss,  425. 

e.  Overpayment,  425. 

3.  Liability  to  Third  Parties,  426. 

a.  Personal   Liability   for  Official  Acts,  426. 

(1)  When   Authorized   or   Adopted  by  Government,  426. 

(2)  Judicial   and    Discretional    Action,   426, 

(3)  Ministerial  Action,  426. 

(a)  In  General,  426. 

(b)  Where  Authority  Entirely   Wanting,  427. 
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(4)  Failure  to  Perform  Official  Duty.  428. 
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'  b.  Liability  for  Acts  of  Deputy  or  Assistant,  428. 
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4.  Criminal  Liability,  429. 

a.  In  General,  429. 
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X.   Actions  by  and  against  Public  Officers,  430. 

A.  Actions  by  Public  Officers,  430. 

B.  Actions  against  Public  Officers,  430. 

L  Liability  Generally,  430. 

2.  For   Money    Illegallv   Exacted,   431. 
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tion, 431. 
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A.  In  General,  432. 
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CROSS   REFERENCES. 

See  the  titles  Arrest,  vol.  2.  p.  541  ;  Brif.krv,  vol.  3,  p.  514;  Clerks  of  Court, 
vol.  3,  p.  849;  Constitution.^l  Lav^,  vol.  4,  p.  1;  Coroners,  vol.  4,  p.  620; 
District  and  Prosecuting  Attorneys,  vol.  5,  p.  396;  Due  Process  oe  Law, 
vol.  5,  pp.  538,  629,  et  seq.,  658 ;  Judges,  vol.  7,  p.  538 ;  Notary  Public,  vol.  8, 
p.  926;  Postal  Laws,  vol.  9,  p.  550;  President  oe  the  United  States,  vol,  9, 
p.  614;  Quo  Warranto;  Sheriffs  and  Constables;  States;  United 
States  Marshals,  and  any  other  titles  treating  of  specific  officers.  See  also 
the  title  United  States. 

As  to  officers  of  army  or  navy,  see  the  title  Army  and  Navy,  vol.  2,  p.  499, 
et  seq.  As  to  officers  of  election,  see  the  title  Elections,  vol.  5,  p.  725.  As  to 
officers  of  colleges  and  universities,  see  the  title  Colleges  and  Universities, 
vol.  3,  p.  868.  As  to  officers  of  District  of  Columbia,  see  the  title  District  OF 
Columbia,  vol.  5,  p.  404,  and  references  there  given.  As  to  officer  of  irrigation 
district,  see  the  title  Waters  and  Watercourses.  As  to  officers  of  land 
office,  see  the  title  Public  Lands,  ante,  p.  1.  As  to  tax  officers,  see  the  title 
Taxation.  As  to  officers  of  territory,  see  the  title  Territories.  As  to  town 
-officers,  see  the  title  Towns  and  Townships.  As  to  agents  for  abandoned 
and  captured  property,  see  the  title  Abandoned  and  Captured  Property,  vol. 
1,  p.  1.     As  to  attorneys,  see  the  title  Attorney  and  Client,  vol.  2,  p.  703. 
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As  to  assignees  and  referees  in  bankruptcy,  see  the  title  Bankruptcy,  vol.  2, 
p.  792.  As  to  customs  officers,  see  the  title  Revenue;  Laws.  As  to  county  of- 
ficers, see  the  title  Counties,  vol.  4,  p.  825.  As  to  state  officers  generally,  ?ee 
the  title  States.  As  to  department  officers  of  the  United  States,  see  the  title 
United  States.  As  to  highway  officers,  see  the  title  Streets  and  Highways. 
As  to  diplomatic  officers,  see  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  273. 
As  to  members  of  congress  and  legislature,  see  the  title  Constitutional  Law, 
vol.  4,  p.  293,  et  seq.,  317,  et  seq. ;  States;  United  States.  As  to  extradition 
officer  or  agent,  see  the  title  Extradition,  vol.  6,  p.  229.  As  to  health  officers, 
see  the  title  Health,  vol.  6,  p.  68L  As  to  immigration  officers  and  their  pow- 
ers, see  the  titles  Aliens,  vol.  \,  p.  210;  Chinese  Exclusion  Acts,  vol.  3,  p. 
769;  Habeas  Corpus,  vol.  6,  p.  610.  As  to  Indian  agents,  see  the  title  Indians, 
vol.  6,  p.  958.  As  to  inspectors  of  vessels,  see  the  title  Ships  and  Shipping.-  As  to 
municipal  officers,  see  the  title  Municipal  Corporations,  vol.  8,  p.  546.  As  to 
postmasters  and  other  postal  officers,  see  the  title  Postal  Laws,  vol.  9,  p.  550.  As 
to  police,  see  the  title  Municipal  Corporations,  vol.  8,  p.  546.  As  to  presi- 
dential electors,  see  the  title  President  of  the  United  States,  vol.  9,  p.  614. 
As  to  prize  agents,  see  the  title  Prize,  vol.  9,  p.  744.  As  to  receiver  of  national 
bank  as  public  officer,  see  the  title  Banks  and  Banking,  vol.  3,  pp.  182,  188. 
As  to  shipping  commissioners,  see  the  title  Ships  and  Shipping.  As  to  terri- 
torial board  of  loan  commissioners,  and  statutes  creating  same,  see  the  titles 
Mandamus,  vol.  8,  p.  66;  Municipal,  County,  State  and  Federal  Securi- 
ties, vol.  8,  p.  686;  Territories.  As  to  timber  agents,  see  the  title  Trees  and 
Timber.  As  to  competency  as  witness,  see  the  title  Witnesses.  As  to  con- 
gressmen prohibited  from  practicing  for  pay  before  departments,  see  the  title 
Constitutional  Law,  vol.  4,  pp.  296,  297,  315.  As  to  contemporaneous  con- 
struction of  statutes,  see  the  title  Statutes.  As  to  discriminations  by  public  officers, 
see  the  title  Civil  Rights,  vol.  3,  p.  814.  As  to  estoppel  by  acts  and  declarations 
of  public  officer,  see  the  title  Estoppel,  vol.  5,  pp.  983,  1000.  As  to  expendi- 
tures of  interstate  commerce  commission  for  telegrams,  see  the  title  Interstate 
and  Foreign  Commerce,  vol.  7,  p.  516.  As  to  illegality  of  contract  affecting 
action,  see  the  title  Illegal  Contracts,  vol.  6,  p.  742,  et  seq.  As  to  impair- 
ment of  obligation  of  contract  in  relation  to  public  officers,  see  the  title  Impair- 
ment oE  Obligation  oe  Contracts,  vol.  6,  pp.  830-833.  As  to  inventions  and 
patents  by  public  employees,  see  the  title  Patents,  vol.  9,  p.  153,  et  seq.  As  to 
judicial  notice  in  respect  to  public  officers,  see  the  title  Judicial  Notice, 
vol.  7,  p.  687.  As  to  mandamus  to  public  officers,  see  the  title  Mandamus,  vol. 
8,  pp.  30,  55,  et  seq.,  et  passim.  As  to  official  certificates,  memoranda,  reports 
and  letters  as  evidence,  see  the  title  Documentary  Evidence,  vol.  5,  p.  431. 
As  to  confidential  communications  between  officers  as  evidence,  see  the  title 
Privileged  Communications,  vol.  9,  p.  740.  As  to  power  of  congress  to  pre- 
scribe regulations  for  conduct  of  public  officers,  see  the  title  Constitutional 
Law,  vol.  4,  p.  315.  As  to  privileges  of  members  of  legislature,  see  the  title 
Privilege,  vol.  9,  p.  734.  See,  also,  the  title  United  States.  As  to  protection 
of  officers  in  Indian  country,  see  the  title  Indians,  vol.  6,  p.  951.  As  to  right 
to  penalty  or  forfeiture,  see  the  title  Embargo  and  Nonintercourse  Laws, 
vol.  5,  pp.  740,  741;  Penalties  and  Fori'p:itures,  vol.  9,  p.  357;  Prize,  vol.  9, 
p.  744;    Revenue  Laws;   etc. 

I.     Definitions,   Distinctions  and  Creation. 
Office  and  Officer  Defined. — An  office  is  a  public  station,  or  employment, 
conferred  by  the  a])pointment  of  government.     The  term  embraces  the  ideas  of 
tenure,  duration,  emolument,  and  duties,  and  the  latter  are  continuing  and  perma- 
nent, not  occasional  or  temporary.^     And   his  appointment  must  have  been  by 

1.     Definition.— United    States    v.    Hart-  24  L.  Ed.  588;  United  States  v.  Germaine, 

well,  6  Wall.  ;?8r),  18  L.  Ed.  830.     See,  also,  99   U.    S.    508.   511,   25    L.    Ed.    482;    Hall   v. 

United  States  v.  Moore,  95  U.  S.  760,  762,  Wisconsin.   103   U.   S.   5,  8,  26   L-   Ed.   302; 
10  U  S  Enc— 24 
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the  president,  or  a  duly  authorized  court  or  departmental  head.^     But  the  idea 
of  an  officer  implies  the  existence  of  an  office  which  he  holds.     It  would  be  a 


United  States  v.  Perkins,  116  U.  S.  483,  29 
L.  Ed.  700;  Auffmordt  v.  Hedden,  137  U. 
S.  310,  327,  34  L.  Ed.  674;  Nishimura  Ekiu 
V.  United  States,  142  U.  S.  651,  663,  35  L. 
Ed.  1146;  United  States  v.  Cook,  154  U. 
S.    555,    18    L.    Ed.    835. 

One  whose  position  is  without  tenure, 
duration,  continuing  emolument,  or  con- 
tinuous duties,  who  acts  only  occasionally 
and  temporarily,  therefore,  is  not  an  '"of- 
ficer," within  the  meaning  of  the  clause  of 
the  constitution  governing  the  appoint- 
ment of  such  officers  (art.  2,  §  2).  Auff- 
mordt V.  Hedden,  137  U.  S.  310,  327,  34  L. 
Ed.  674;  United  States  v.  Germanic,  99  U. 
S.  508,  510,  511,  25  L.  Ed.  482;  Hall  v. 
Wisconsin,  103  U.  S.  5,  8,  9,  26  L.  Ed.  302; 
United  States  v.  Mouat,  124  U.  S.  303,  307, 
31  L.  Ed.  463;  United  States  v.  Smith,  124 
U.  S.  525,  532,  31  L-   Ed.  534. 

Public  officers  must  exercise  "contin- 
uously, and  as  a  part  of  the  regular  and 
permanent  administration  of  the  govern- 
ment, some  important  public  powers, 
trusts,  or  duties.  Sheboygan  Co.  v. 
Parker,  3  Wall.  93,  96,  18  L.  Ed.  33;  Louis- 
ville, etc.,  R.  Co.  V.  Wilson,  138  U.  S.  501, 
505,  34  L.  Ed.  1023.  See  EMPLOYEE, 
vol.  5,  p.  795. 

Civil  surgeons  appointed  by  the  com- 
missioner of  pensions  under  §  4777  of  the 
Revised  Statutes  are  not  officers  of  the 
United  States.  United  States  v.  Germaine, 
99  U.  S.  508,  25  L.  Ed.  482.  See,  also, 
United  States  v.  Saunders,  120  U.  S.  126, 
128,   30   L.    Ed.   594. 

A  government  office  is  different  from  a 
government  contract.  The  latter,  from  its 
nature,  is  necessarily  limited  in  its  dura- 
tion and  specific  in  its  objects.  The  terms 
agreed  upon  define  the  rights  and  obliga- 
tions of  both  parties,  and  neither  may  de- 
part from  them  without  the  assent  of  the 
other.  United  States  v.  llartwell.  6  Wall. 
385,  393,  18  L.  Ed.  830;  Hall  v.  Wisconsin, 
103  U.  S.  5,  8.  26  L.  Ed.  302.  See,  also, 
Aufifmordt  v.  Hedden,  137  U.  S.  310,  327. 
34  L.    Ed.   674. 

Parties  who,  pursuant  to  law,  enter  into 
stipulations  limited  in  point  of  time,  with 
a  state,  for  the  erection,  alteration,  or 
repair  of  public  l)liildings,  or  to  supply  the 
officers  or  employees  who  occupy  them 
with  fuel,  light,  stationery,  and  other 
things  necessary  for  the  public  service, 
are  not  public  officers.  The  same  reason- 
ing is  applicable  to  the  countless  em- 
ployees in  the  same  way,  under  the  na- 
tional government.  .A.  geological  survey 
cannot  come  under  this  description.  ".\1- 
though  an  office  is  an  employment,  it  does 
not  follow  that  every  employment  is  an 
office."  (P.  8.)  Hall  v.  Wisconsin,  103  U. 
S.   5,   10,  26  L.   Ed.  302. 

Agents  to  effectuate  public  purposes.— 
"The  selection  of  officers,  who  are  noth- 
ing more  than  agents  for  the  effectuating 
of  such  public  purposes,  is  matter  of  pub- 


lic convenience  or  necessity."  Butler  v. 
Pennsylvania,  10  How.  402,  416,  13  L.  Ed. 
472. 

Officer  of  United  States  and  officer  o£ 
the  government  synonymous. — Wise  v. 
Withers,  3  Cranch  331,  336,  2  L.  Ed.  457. 

A  merchant  appraiser  of  imports  is  not 
an  officer  of  the  United  States.  Auff- 
mordt V.  Hedden,  137  U.  S.  310,  326,  34 
L.  Ed.  674.  See  the  title  REVENUE 
LAWS. 

Government  clerk. — A  person  in  the 
the  public  service  of  the  United  States 
appointed  pursuant  to  statute  authorizing 
an  assistant  treasurer  of  the  United  States 
to  appoint  a  clerk,  with  a  salary  pre- 
scribed, whose  tenure  of  place  will  not  be 
affected  by  the  vacation  of  office  by  his 
superior,  and  whose  duties  (though  such 
as  his  superior  in  office  should  prescribe), 
are  continuing  and  permanent — is  an  of- 
ficer within  the  meaning  of  the  subtreas- 
ury  act  of  August  6th,  1846  (9  Stat,  at 
Large,  59),  and,  as  such,  subject  to  the 
penalties  prescribed  in  it  for  the  miscon- 
duct of  officers.  United  States  v.  Hart- 
well,  6  Wall.  385,  18  L.   Ed.  830. 

Officers  of  soldiers'  homes. — Officers  of 
the  national  soldiers'  homes  are  federal 
officers.  The  homes  are  federal  creations, 
and  under  the  direct  and  sole  jurisdiction 
of  congress.  The  board  of  managers  have 
certain  powers  granted  them.  Rev.  Stat., 
§  4825,  and  among  other  things  to  make 
by-laws,  rules  and  regulations  not  incon- 
sistent with  law  for  carrying  on  the  busi- 
ness and  government  of  the  homes.  Ohio 
V.  Thomas,  173  U.  S.  276,  281,  43  L.  Ed. 
699. 

Directors  and  officers  of  the  bank  of 
the  United  States. — These  were  not  public 
ofiicers.  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  862,  6  L.  Ed.  204. 

Attorneys. — As  to  status  of  attorneys  as 
officers,  see  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  709. 

Civil  officer.— See  CIVIL  OFFICERS, 
vol.    3,    p.    813. 

Chinese  inspectors. — See  the  title  EX- 
TORTION,   vol.    6,    p.    214. 

Administrator  as  public  officer. — See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6.  p.  125. 

Justice  of  the  peace  as  United  States  of- 
f\cer.— See  the  title  JUSTICES  OF  THE 
PI". ACE,  vol.  7.  p.  780. 

Officer  in  army  or  navy. — See  the  title 
ARMY   AND  NAVY.  vol.  2,  p.  499. 

Receiver  of  national  bank. — See  the  title 
RANKS  AND   RANKING,  vol.  3,  p.  182. 

"Public"  defined. — Neely  v.  Henkel 
(No.  1),  180  U.  S.  109.  114.  48  L.  Ed.  448. 
See  post,  "Criminal   Liability,"  IX,  C,  4. 

2.  As  to  mode  of  appointment. — What  is 
necessary  to  constitute  a  person  an  officer 
of  the  United  States,  in  any  of  the 
various  branches  of  its  service,  has  been 
very   fully    considered    by     the      court      in 
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misapplication  of  terms  to  call  one  an  officer  who  holds  no  office,  and  a  public 
office  can  exist  only  by  force  of  law,^  although  such  authority  may  be  presumed 
from   legislative   appropriations    for  official   pay.-* 

Commission  or  Warrant  Not  Essential.— A  commission  or  warrant  of 
appointment  is  not  necessary  to  constitute  one  a  public  officer.^ 

Classification. — Offices  may  be  and  usually  are  divided  into  two  classes 

civil   and  _  military.     Civil   officers   are   also  usually   divided   into   three   classes 

political,  judicial,  and  ministerial.^ 

Salary. — "The  word  'salary'  may  be  defined  generally  as  a  fixed  annual  or 
periodical  payment  for  services,  depending  upon  the  time  and  not  upon  the 
amount  of  services  rendered."" 

Creation  by  State. — In  its  internal  administration  the  state  (so  far  as 
concerns  the  federal  government)  has  entire  freedom  of  choice  as  to  the  creation 
of  an  office  for  purely  state  purposes,  and  of  the  terms  upon  which  it  shall  be 
held  by  the  person  filling  the  office.^ 

II.    Tenure  and  Right. 

A.  In  General. — Offices  are  created  for  the  benefit  of  the  public,  and  private 
parties  are  not  permitted  to  inquire  into  the  title  of  persons  clothed  with  the 
evidence  of  such  offices  and  in  apparent  possession  of  their  powers  and  func- 
tions. For  the  good  order  and  peace  of  society  their  authority  is  to  be  re- 
spected and  obeyed  until  in  some  regular  mode  prescribed  by  law  their  title  is 
investigated  and  determined.  It  is  manifest  that  endless  confusion  would  re- 
sult if  in  every  proceeding  before  such  officers  their  title  could  be  called  in  ques- 
tion.9 


United  States  v.  Germaine,  99  U.  S.  508, 
25  L.  Ed.  482.  In  that  case,  it  was  dis- 
tinctly pointed  out  that,  under  the  con- 
stitution of  the  United  States,  all  its  of- 
ficers were  appointed  by  the  president,  by 
and  with  the  consent  of  the  senate,  or  by 
a  court  of  law,  or  the  head  of  a  depart- 
ment; and  the  heads  of  the  departments 
were  defined  in  that  opinion  to  be  what 
are  now  called  the  members  of  the  cabi- 
net. Unless  a  person  in  the  service  of  the 
government,  therefore,  holds  his  place  bj' 
virtue  of  an  appointment  by  the  presi- 
dent, or  of  one  of  the  courts  of  justice  or 
heads  of  departments  authorized  by  law 
to  make  such  an  appointment,  he  is  not, 
strictly  speaking,  an  officer  of  the  United 
States.  There  is  no  reason  to  review  this 
well-established  definition  of  what  it  is 
that  constitutes  such  an  officer.  United 
States  V.  Mouat,  124  U.  S.  303,  307,  31  L. 
Ed.  463;  United  States  v.  Smith,  124  U. 
S.  525,  531,  31  L.  Ed.  534.  See,  also,  Auff- 
mordt  V.  Hedden,  137  U.  S.  310,  326,  34 
L.  Ed.  674;  Matter  of  Hennen,  13  Pet. 
230,  257,  10  L.  Ed.  138;  Wise  v.  Withers,  3 
Cranch  331,  336,  2  L.  Ed.  457;  United 
States  V.  Hendee,  124  U.  S.  309,  313,  31  L. 
Ed.  465.  See,  also,  post,  "Election  or  Ap- 
pointment,"   TV. 

3.  Existence  of  office  and  legal  au- 
thority essential.  —  Norton  7'.  Shelby 
County.  118  U.   S.   425.  441.  30   L.   Ed.   178. 

4.  Presumption  from  appropriation  for 
pay.— Wells  v.  Nickles,  104  U.  S.  444,  26 
L.    Ed.   825. 

5.  Commission  or  warrant  not  essential. 
—Twenty  Per  Cent.  Cases.  13  Wall.  568, 
20  L.   Ed.   707.     See  post.  "Commission   or 


Other  Evidence  of  Appointment,"  IV,  B, 
2,  b;  "Under  Special  Act  Granting  Extra 
Pay,"  VIII,   B,  4,  d. 

6.  Classification.— Twenty  Per  Cent. 
Cases,   13   Wall.   568,   575,  20   L.    Ed.   707. 

"Political  offices  are  such  as  are  not 
immediately  connected  with  the  adminis- 
tration of  justice,  or  with  the  e.xecution  of 
the  mandates  of  a  superior,  as  the  presi- 
dent or  head  of  a  department.  Judicial  of- 
fices are  those  which  relate  to  the  adminis- 
tration of  justice,  and  which  nxist  be  ex- 
ercised by  the  persons  appointed  for  that 
purpose  and  not  by  deputies.  Ministerial 
offices  are  those  which  give  the  officer  no 
power  to  judge  of  the  matter  to  be  done, 
and  which  require  him  to  obey  some  su- 
perior, many  of  which  are  merely  em- 
ployments requiring  neither  a  commis- 
sion nor  a  warrant  of  appointment,  as 
temporary  clerks  or  messengers."  Twenty 
Per  Cent.  Cases,  13  Wall.  .568,  575,  20  L. 
Ed.  707.     See  post,  "Compensation,"  VIIL 

7.  Salary.— Benedict  v.  United  State=; 
176   U.    S.    357,   360.   44    L.    Ed.    503. 

8.  Creation  by  state.— Wilson  v.  North 
Carolina,  169  U.  S.  586,  594,  42  L  Ed 
865. 

9.  Tenure  and  right  in  general.— Norton 

7'.  SIiciI)y  County,  118  U.  S.  425,  441  30 
L.  Ed.  178.  See  the  title  DE  'FA.CT0 
OFFICERS,  vol.  5,  p.  284.  And  see  post 
"Trying   Title   to   Office."   IV.   D. 

Duration  of  term.— See  post,  "Dura- 
tion,"  VII.   B. 

United  States  senator  does  not  hold  of- 
fice under  federal  government. —  Burton  z/ 
United    States,    202    U.    S.    344,    370,    50    L 
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B.  Enforcement. — One  having  this  legal  title  to  the  office,  has  a  conse- 
quent right  to  the  commission ;  a  refusal  to  deliver  which  is  a  plain  violation 
of  that  right,  for  which  the  laws  of  his  country  afford  him  a  remedy. ^'^ 

As  Political  Question.- — The  act  of  delivering  or  withholding  a  commission 
is  not  to  he  considered  a  mere  political  act,  belonging  to  the  executive  depart- 
ment alone,  for  the  performance  of  which  entire  confidence  is  placed  by  our  con- 
stitution in  the  supreme  executive;  and  for  any  misconduct  respecting  which, 
the  injured  individual  has  no  remedy.^^ 

Detinue. — The  action  of  detinue  is  not  a  specific  legal  remedy  for  a  com- 
mission which  has  been  withheld,  for  the  judgment  in  detinue  is  for  the  thing 
itself,  or  its  value. '^ 

C.  Measure  of  Damages  for  Deprivation. — The  rule  which  measures  the 
damages  upon  a  breach  of  contract  for  wages  or  for  freight,  etc.,  cannot  be 
applied  to  public  offices  of  personal  trust  and  confidence,  the  duties  of  which  are 
not  purelv  ministerial  or  clerical.  The  aggrieved  party  need  not  seek  other  em- 
ployment,  and   the  amount  of  his  recovery  does  not  depend  thereon.^^ 

D.  Civil  Service. — See  post,  "Election  or  Appointment,"  IV. 

III.    Eligibility. 

A.  Regulation  by  Legislative  Department. — When  established,  public 
offices  are,  or  ought  to  be,  open  to  all.  They  belong  to  the  United  States,  and 
not  to  congress ;  and  every  citizen  having  the  proper  qualifications  has  the  right 
to  accept  office,  and  to  be  a  candidate  therefor.  This  is  a  fundamental  right  of 
which  the  legislature  cannot  deprive  the  citizen,  nor  clog  its  exercise  with  con- 
ditions that  are  repugnant  to  his  other  fundamental  rights.^-* 

B.  Power  of  State  to  Prescribe. — Each  state  has  the  power  to  prescribe 
the  qualifications  of  its  officers. *° 

C.  Citizenship  and  Residence. — Usually,  citizenship  of  or  residence  in  a 
state  is  necessary  to  eligibility  to  office  therein. ^<5 


Ed.     1057.      See    the    title     CONSTITU- 
TIONAL LAW,  vol.  4,  p.  294. 

Vested  rights  in  public  office. — See  the 
title  IIMPAIRMENT  OF  OBLIGATION 
OF  CONTRACTS,  vol.  6,  p.   830,  et  seq. 

10.  Enforcement. — Marbury  z\  Madison, 
1   Cranch   137,  168,  2   L-   Ed.  GO. 

That  class  of  cases  which  come  under 
the  description  of  damnum  absque  injuria, 
a  loss  without  an  injury,  never  has  been 
considered,  and  it  is  believed,  never  can 
be  considered,  as  comprehending  offices 
of  trust,  of  honor  or  of  profit.  Marbury 
V.  Madison,  1  Cranch  1.37,  164,  2  L.  Ed.  60. 

11.  As  political  question. — Maihi.ry  v. 
Madison.  1    Cranch  137,  lf.4,  2  L.  Ed.  60. 

12.  Detinue. — Marbury  v.  Madison,  1 
Cranch   137,  173,  2  L.   Ed.  60. 

'"The  value  of  a  public  office,  not  to  be 
sold,  is  incapable  of  being  ascertained; 
and  the  applicant  has  a  right  to  the  office 
itself,  or  to  nothing.  He  will  obtain  the 
office  by  holding  the  commission,  or  a 
copy  of  it,  from  the  record."  Marbury  v. 
Madison,  1  Cranch  137,  173,  2  L.  Ed.  60; 
United  States  r.  Addison,  6  Wall.  291,  298, 
18    L.    Ed.   919. 

13.  Measure  of  damages  for  deprivation. 
— United  States  v.  Addison,  6  Wall.  291, 
298,  18  L.  Ed.  919.  See  the  title  DAM- 
AGES, vol    -■,.  p.  171. 

14.  Regulation  by  legislative  depart- 
ment—Ex parte  Curtis,  106  U.  S.  371,  376, 
27    L.    Ed.    232. 

"The  legislature  may,  undoubtedly,  pass 


laws  excluding  from  particular  offices 
those  who  are  engaged  in  pursuits  incom- 
patible with  the  faithful  discharge  of  the 
duties  of  such  offices.  That  is  quite  an- 
other thing."  (Per  Bradley,  J.,  dissent- 
ing.) Ex  parte  Curtis,  106  U.  S.  371,  378, 
27  L.  Ed.  232.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  315. 

As  to  ex  post  facto  laws,  disqualifying 
for  past  misconduct,  see  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  519,  et 
seq. 

15.  Power  of  state. — Boyd  v.  Thayer, 
143  U.  S.  135,  161,  36  L.  Ed.  103.  See, 
also,  IMissouri  v.  Andriano,  138  U.  S.  496, 
34  L.    Ed.    1012. 

"It  is  obviously  essential  to  the  inde- 
pendence of  the  states,  and  to  their  peace 
and  tranquility,  that  their  power  to  pre- 
scribe the  qualifications  of  their  own  of- 
ficers, the  tenure  of  their  offices;  the  man- 
ner of  their  election,  and  the  grounds  on 
which,  the  tribunals  before  which,  and  the 
mode  in  which,  such  elections  may  be  con- 
tested, should  be  exclusive,  and  free  from 
external  interference,  except  so  far  as 
plainly  provided  by  the  constitution  of  the 
United  States."  Taylor  v.  Beckham  (No. 
1),  178  U.  S.  548.  570,  44  L.  Ed.  1187;  Wil- 
son V.  North  Carolina,  169  U.  S.  586.  592, 
42  L.  Ed.  865.  See  the  title  APPE.^L 
AND  ERROR,  vol.  1,  pp.  663,  669,  et  seq. 

16.  Citizenship  and  residence. — Hall  v. 
Wisconsin,   103   U.    S.    5,  9.  26   L.   Ed.  302. 

It    is   well    settled    in    Wisconsin    that    a 
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Residence. — Where  there  is  nothing  in  the  constitution  or  laws  of  a  state 
which  requires  an  officer  to  be  a  resident  of,  or  voter  in,  the  poHtical  subdivision 
for  which  he  is  elected,  when  elected  or  qualified ;  neither  is  there  anything 
which  vacates  the  office  if  the  officer  removes  therefrom  during  the  term  for 
which  he  was  elected,  the  implication  necessarily  is  that  actual  residence  in  the 
subdivision   is  not  required  of  them.^'^ 

D.  Conviction  of  Crime. — The  provisions  of  statutes  subjecting  persons 
guilty  of  certain  offences  to  additional  penalties,  namely,  forfeiture  of  all  rights 
of  citizenship,  and  disqualification  to  hold  any  office  of  trust  or  profit,  can  only 
take  effect  upon  conviction  by  a  court-martial,  or  other  legally  constituted  tri- 
bunal. This  has  been  uniformly  held  by  the  civil  courts  as  well  as  by  the  mil- 
itary authorities.^^ 

E.  Test  Oath. — This  subject  is  treated  elsewhere.^^ 

F.  Holder  of  Incompatible  OflEice.— See  post,  "Incompatibility  of  Offices," 
VII,  C,  2,  b,  (2). 

IV.    Election  or  Appointment. 

A.  Election. — See  the  title  Elections,  vol.  5,  p.  721.  See,  also,  the  titles 
United  States,  and  those  treating  of  the  particular  officers. 

B.  Appointment-7-1.  Appointing  Authority  —  a.  In  General  —  By  the 
constitution  of  the  United  States,  art.  2,  §  2,  it  is  provided,  that  the  president 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  senate,  shall  appoint, 
certain  officers  therein  designated,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  therein  otherwise  provided  for,  and  which  shall  be 
established  by  law ;  but  that  congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  shall  think  proper,  in  the  president  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments.  The  appointing  power  here  designated, 
in  the  latter  part  of  the  section,  was  no  doubt  intended  to  be  exercised  by  the  de- 
partment of  the  government  to  which  the  officer  to  be  appointed  most  appro- 
priately belonged.-"     And  this  power  of  congress  is  supreme.-^ 

Increasing  Powers  and  Duties  of  Existing  Office. — It  cannot  be  doubted. 


person  who  is  not  a  citizen  or  resident  of 
the  state  cannot  be  a  public  officer  of  that 
state.  Hall  v.  Wisconsin,  103  U.  S.  5,  9, 
26  L.  Ed.  302. 

17.  Residence. — Salamanca  Tp.  v.  Wil- 
son,  109    U.    S.   637,  628,  27   L.    Ed.   1055. 

18.  Conviction  of  crime. — Kurtz  v.  Mof- 
fitt,  115  U.  S.  487,  501,  29  L.  Ed.  458.  See, 
also,  Mackin  v.  United  States,  117  U.  S. 
348,  352,  29  L.  Ed.  909.  See  qusere  in 
United  States  v.  Waddell,  112  U.  S.  76,  82, 
28  L.  Ed.  673,  as  to  whether  the  infliction 
of  such  a  penalty  would  not  make  the  of- 
fense an  infamous  one. 

19.  Test  oath.— See  the  titles  CON- 
STITUTION.'XL  LAW,  vol.  4,  pp.  4.30, 
431,  519,  521,  et  seq.;  JURY,  vol.  7,  p.  765. 

20.  Appointing  authority. — Matter  of 
Hennen,   13   Pet.  230,  257,  10   L.   Ed.   138. 

"This  subject  was  considered  and  de- 
termined in  United  States  v.  Germainc,  99 
U.  S.  508,  25  h.  Ed.  482,  and  in  the  recent 
case  of  United  States  v.  Mouat,  124  U.  S. 
303,  31  L.  Ed.  463."  United  States  v. 
Smith,  124  U.  S.  525,  532,  31  L.  Ed.  534. 
See  post,  "In  General,"  VTT,  C,  1.  See, 
also,  ante,  "Definitions,  Distinctions,  and 
Creation,"    I. 

Construction. — In  §  2,  art.  2,  of  the 
United    States   constitution,    the    word    de- 


partment as  used  in  the  expression  "or  in 
the  heads  of  departments,"  means  the 
same  thing  as  in  the  phrase  of  the  prin- 
cipal officer  in  each  of  the  executive  de- 
partments;" and  the  principal  officer  in  the 
one  case  is  the  equivalent  of  the  head  of 
department  in  the  other.  United  States  v. 
Germaine,  99  U.  S.  508.  511.  25  L.  Ed.  482. 

The  commissioner  of  pensions  is  not  the 
head  of  a  department,  within  the  meaning 
of  §  2,  art.  2,  of  the  constitution,  prescrib- 
ing by  whom  officers  of  the  United  St^ites 
shall  be  appointed.  United  States  v.  Ger- 
maine, 99  U.  S.  508,  25  L.  Ed.  482. 

21.  Power  of  congress. — Bartlett  v. 
United  States,  197  U.  S.  23(y.  232,  49  L.  Ed. 
735.  See,  also,  Ex  parte  Sicbold,  100  U.  S. 
371,  398,  25  L-  Ed.  717.  explaining  Ex  parte 
tienncn,  13   Pet.  230,  258,  10  L.   Ed.   13S. 

"Whatever  power  the  secretary  of  the 
treasury  might  have  in  the  absence  nf  leg- 
islation over  the  appointment  and  com- 
pensation of  inferior  officers,  where  con- 
gress has  dealt  with  the  subject  fully,  it  is 
plain  that  wc  must  look  to  the  statutes 
alone."  Partlett  v.  United  States,  197  U. 
S.  230,  232,  49  L.   Ed.  735. 

Appointment  of  officers  as  discretional 
duty.-  Kcim  7'.  ITnitcd  States,  ]~7  U  S. 
200,  293,  44  L.  Ed.  774.  See  the  title 
MAND.AMUS,  vol.   8,   p.  3"^ 


37  A- 


PUBLIC  OFFICERS. 


and  it  has  frequcnlly  been  the  case,  that  congress  may  increase  the  power  and 
duties  of  an  existing  office  without  thereby  rendering  it  necessary  that  the  in- 
cumbent should  be  again  nominated  and  appointed.'-- 

Emergency  Appointment  to  Fill  Vacancy.— Because  an  official  is  tem- 
porarily prevented  from  performing  the  duties  of  his  office,  he  does  not  thereby 
become  without  capacity  to  make  an  emergency  appointment  to  fill  his  place.^-' 

Contract  for  Appointment  to   Office.— See  the   title   Illegal  Contracts, 

vol.  6,  p.  745.  -,1  ■       1  •  1 

b.    State  Officers.— Each  state  has  the  power  to  prescribe  the  manner  m  which 

its  officers  shall  be  chosen.^-*  ,      ^,       .       . 

2  When  Appointment  Complete — a.  In  General. — nomination,  conhrma- 
tion  and  signing  and  sealing  an  officer's  commission,  make  his  appointment  com- 

plete  ~'^ 

Estoppel  to  Deny  Appointment,  and  Presumption.— The  condition  of 
the  bond  having  recited  the  appointment,  the  officer  and  his  sureties  are  estopped 
lo  denv  the  fact.2'^  ...     ^  .  ,     . 

b  Commission  or  Other  Evidence  of  Appointment— (1)  E.recntwn  and  Au- 
thentication.—Authority  and  Duty  of  President— Sealing.— The  constitution 
<!cclares  that  the-presidenl  "shall  commission  all  the  officers  of  the  United  States.''^^ 
\nd  the  secretary  of  state  affixes  the  seal  to  all  civil  commissions  after  their  signa- 
ture by  the  president. ^^     The  issuance  of  the  commission  by  the  president  seems 


22     Increasing  powers  and  duties  of  ex- 

istin'cr  office.— Shoemaker  v.  United  States, 
147   U.    S.   282,   301,   37    L.    Ed.    170. 

"It  is  true  that  it  may  be  sometimes  ditti- 
cult  to  say  whether  a  given  duty,  devolved 
by  statute  upon  a  named  officer,  has  re- 
gard to  the  civil  or  military  service  of  the 
United  States.  Wales  v.  Whitney,  llf  U. 
S.  564,  369,  29  L.  Ed.  277;  Smith  z;  Whit- 
ney, 116  U.  S.  167,  179,  181,  29  L.  Ed.  601 
But,  in  the  present  case,  the  duty  which 
the  military  officers  in  question  were  called 
upon  to  perform  cannot  fairly  be  said  to 
have  been  dissimilar  to,  or  outside  of  the 
sphere  of,  their  official  duties."  Shoe- 
maker z:  United  States,  147  U.  S.  282.  301, 
37   L.    Ed.   170. 

23.  Filling  vacancy  created  by  dis- 
missal.—United  States  -c'.  Eaton,  169  U.  S. 
:^31,  341,  42  L.  Ed.  767.  See  post,  "By 
Removal   or   Suspension,"  VII,   C,  2. 

24.  State  officers.— Boyd  v.  Thayer,  143 
U  S  135  161,  36  L.  Ed.  103;  Wilson  v. 
North  Carolina,  169  U.  S.  586,  592,  42  L. 
Fd  865;  Taylor  v.  Beckham  (No.  1),  178 
U.  S.  548,  570,  44  L.  Ed.  1187.  See,  also, 
Bernards  Tp.  v.  Morrison,  133  U.  S.  523, 
528  33  L.  Ed.  726;  Missouri  v.  Andnano, 
138' U.   S.  496,  34   L.   Ed.   1012. 

Political  subdivision  of  state. — "It  is  not 
necessary  to  constitute  an  agency  of  a 
political  subdivision  of  a  state  that  its  of- 
ficials should  be  elected  by  its  people  or 
be  appointed  with  their  assent.  It  is 
enough  to  give  them  that  character  that, 
however  appointed,  they  are  authorized  by 
law  to  act  for  the  county,  district,  or  other 
political  subdivi<;ion.  Here,  the  harbor 
board,  created  by  a  law  of  the  state,  was 
r-uthorized  to  make  cf>ntracts  for  a  public 
work  in  which  the  cfuinty  was  specially 
interested,  and  by  which  it  would  be  im- 
mediately and  directly  benefited,  and  to 
reqi'ire  obligations  of  the  county  to  meet 


the  expenses  incurred."  County  of  Mo- 
bile V.  Kimball,  102  U.  S.  691,  706,  26  L. 
Ed.  238.  See,  also,  Bernards  Tp.  v.  Mor- 
rison, 133  U.  S.  523,  528,  33  L.  Ed.  726.  See 
the  titles  COUNTIES,  vol.  4,  p.  837; 
MUNICIPAL  CORPORATIONS,  vol.  8, 
p.   546;   TOWNS   AND   TOWNSHIPS. 

25.  When  appointment  complete. — 
Glavey  z:  United  States,  182  U.  S.  595,  604, 
45  L.  Ed.  1247;  United  States  v.  Le  Baron, 
19   How.   73,   78,  15   L.   Ed.   525. 

See,  also,  United  States  v.  Bradley,  10 
Pet.  543,  357,  364,  9  L.  Ed.  448;  United 
States  V.  Linn,  15  Pet.  290,  313,  10  L.  Ed. 
742;  United  States  v.  Eaton,  169  U.  S.  331. 
348,  42  L.  Ed.  767,  distinguishing  and 
qualifying  the  Le  Baron  case  as  to  the 
expression  "conditions  precedent  to  the 
complete  investiture  of  the  office,"  as  to 
be  confined  to  the  precise  state  of  facts 
there,  and  not  intended  to  overrule  the 
Bradley  and  Linn  cases;  and  see  United 
States  V.  Flanders.  112  U.  S.  88,  28  L.  Ed. 
630,  expressly  approvitig  them.  See  post, 
"Necessity  for  Oath  and  Bond."  V,  A, 
where   this   is   set   out   more   fully. 

26.  Estoppel  to  deny  appointment. — 
United  States  v.  Bradley,  10  Pet.  343,  364, 
9  L.  Ed.  448;  Bruce  v.  United  States,  17 
How.  437,  442.  15  L.  Ed.  129.  See  post. 
"Evidence  of  Default,"  V,  F,  5. 

Presumption. — See  post,  "Commission  or 
Other  Evidence  of  Appointment,"  IV,  B, 
2,  b. 

27.  Authority  and  duty  of  president. — 
Marburv  f.  Madison,  1  Cranch  137,  155, 
2   L.    Ed.   60. 

28.  Sealing. — The  commission  being 
signed,  the  subsequent  duty  of  the  secre- 
tary of  state  is  prescribed  by  law,  and  not 
to  be  guided  by  the  will  of  the  president. 
He  is  to  affix  the  seal  of  the  United  States 
to  the  commission,  and  is  to  record  it.  It 
is  a  ministerial  act.  which  the  law  enioin? 


PUBLIC  OFFICERS. 


375 


to  be  a  duty  distinct  from  the  appointment,  the  performance  of  which  perhaps 
•could  not  legally  be  refused,  and  is  complete  when  transmitted  to  the  secretary 
of  state,  without  the  seal  being  affixed. 29 

(2)  Necessity  and  Purpose.— In  General.— It  seems  that  a  commission  is 
not  necessary  to  the  appointn^ent  of  an  officer  by  the  executive.  A  commission 
is  only  evidence  of  an  appointment,  which  is  complete  when  signed  by  the  pres- 
ident.^^' 

Presumption. — A  presumption  of  regular  appointment  and  commission  fol- 
lows from  the  exercise  of  official   f unctions. -"^^ 

(3)  Transmission  to  Officer. — The  transmission  of  the  commission  to  the  of- 
ficer is  not  essential  to  his  investiture  of  the  office.  If,  by  any  inadvertence  or 
accident,  it  should  fail  to  reach  him,  his  possession  of  the  office  is  as  lawful  as 
if  it  were  in  his  custody.  It  is  but  evidence  of  those  acts  of  appointment  and 
qualification  which  constitute  his  title,  and  which  may  be  proved  by  other  ev- 
idence, where  the  rule  of  law  requiring  the  best  evidence  does  not  prevent.^^ 

(4)  Circumstantial   and   Parol   Evidence.  —  Circumstantial  Evidence. In 

a  case  where  written  evidence  of  appointment  is  not  in  the  power  of  the  plain- 
tiff, if  indeed  it  exists,  circumstances  must  be  relied  on  to  prove  the  fact,  should 
it  be  deemed  necessary. ^-"^ 

Parol  Evidence— Deputy.— On  proof  of  loss  of  the  written  authority  issued 
by  an  officer  to  a  deputy  whom  he  had  appointed,  it  is  permissible  to  offer  oral 
evidence  of  the  fact  of  appointment  and  of  the  services  of  the  deputy.^'* 

(5)  Right  to  Possession  of  Commission. — A  duly-appointed  officer  is  entitled 
to  the  possession  of  the  evidences  of  office,  which,  being  completed,  became  his 
property.^^ 

(6)  Revocahility. — Office  Not  Held  at  Will  of  President. — When  a  com- 
mission for  an  officer,  not  holding  his  office  at  the  will  of  the  president,  is  by 
him  signed  and  transmitted  to  the  secretary  of  state,  to  be  sealed  and  recorded, 
it  is  irrevocable;  the  appointment  is  completers  The  latest  point  of  time  which 
■can  be  taken  as  that  at  which  the  appointment  was  complete,  and  evidenced,  was 
when,  after  the  signature  of  the  president,  the  seal  of  the  United  States  was  af- 
fixed to  the  commission.2'^ 


on  a  particular  officer  for  a  particular  pur- 
pose. Marbury  ?'.  Madison,  1  Cranch  137, 
155,   158,  2  L.   Ed.  60. 

29.  Issuance  of  commission  as  complet- 
ing appointment. — Marbury  v.  Madison,  1 
Cranch  137,  157,  158,  2  L.  Ed.  60. 

"When  the  seal  is  affixed,  the  appoint- 
ment is  made,  and  the  commission  is 
valid."  Marbury  v.  Madison,  1  Cranch 
137,  158,  2  E.  Ed.  60.  See,  also,  post, 
"Revocability,"    IV,    B,    2,   b,    (6). 

30.  Necessity  and  purpose. — Marbury  v. 
Madison,  1  Cranch  137,  2  L.  Ed.  60.  See 
United  States  v.  Jackson,  104  U.  S.  41, 
42,  26  L.  Ed.  651. 

31.  Presumption. — Ingraham  v.  United 
States,  155  U.  S.  434,  438,  39  L.  Ed.  213; 
Keely  v.  Sanders,  99  U.  S.  441,  447,  25  L. 
Ed.  327;  United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  70,  6  L.  Ed.  552;  Ronken- 
dorff  V.  Taylor,  4  Pet.  349,  7  L.  Ed.  882; 
Marbury  v.  Madison,  1  Cranch  137,  160.  2 
E.  Ed.  60.  See  the  title  DE  FACTO 
OFFICERS,  vol.  5,  p.  284. 

32.  Transmission  to  officer. — United 
States  7'.  Ee  Barnn,  19  How.  73,  78,  15  L. 
Ed.  525;  Marbury  v.  Madison,  1  Cranch 
137,  160,  2  L.   Ed.  60. 

Hence,  the  appointment  is  not  rendered 
invalid    by    the    subsequent    death    of    the 


president  before  the  transmission  of  the 
commission  to  the  appointee,  even  where 
it  is  necessary  that  the  person  appointed 
should  perform  certain  acts  before  he  can 
legally  enter  upon  the  duties  of  the  office. 
United  States  v.  Le  Baron,  19  How.  73.  15 
L.    Ed.    525. 

33.  Circumstantial  evidence. — Clark  v. 
City  of  Washington,  12  Wheat.  40,  57,  6 
L.    Ed.   544. 

34.  Parol  evidence — Deputy. — Wright  v. 
United  States,  158  U.  S.  232,  238,  39  L 
Ed.  963.  See  the  title  PAROL  EVI- 
DENCE, vol.  9,  p.  12. 

35.  Right  to  possession  of  commission. 
—Marbury  v.  Madison,  1  Cranch  137,  155, 
168,  2  L.  Ed.  60.  See  ante,  "Tenure  and 
Right,"  TT. 

36.  Office  not  held  at  will  of  president. 
— \Iarl)nry  v.  Madison,  1  Crancii  137  2 
L.  Ed.  60.  See  the  title  CONSTITU- 
TIONAL  LAW,  vol.   4.   p.   274,   et   seq. 

37.  When  appointment  complete. — 
!\[arburv  ?■.  Madison,  1  Cranch  137,  167. 
2   L.   Ed.   60. 

Where,  as  the  law  creating  the  office 
gave  the  officer  a  right  to  hold  for  five 
years,  independent  of  the  executive,  the 
appointmrnt  was  not  revocable,  but  vested 
in   the   officer  legal  rights,  which  are   nro- 
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Office  Held  at  Will  of  President. — Where  an  ofificer  is  removable  at  the  will 
of  the  executive,  the  circumstance  which  completes  his  appointment  is  of  no 
concern;  because  the  act  is  at  any  time  revocable;  and  the  commission  may  be 
arrested,  if  still  in  the  office.  But  when  the  officer  is  not  removable  at  the  will  of 
the  executive,  the  appointment  is  not  revocable,  and  cannot  be  annulled :  it  had 
conferred  legal  rights  which  cannot  be  resumed. ^^ 

(7)  Recordation  and  Proof  by  Copy. — In  the  case  of  commissions,  the  law  or- 
ders the  secretary  of  state  to  record  them.  When,  therefore,  they  are  signed  and 
sealed,  the  order  for  their  being  recorded  is  given ;  and  whether  inserted  in  the 
book  or  not,  they  are  in  law  recorded.  A  copy  must  be  given  by  the  keeper 
thereof  on  demand,  and  will  be  evidence  of  the  appointment.-"^^ 

(8)  Control  by  Courts.— See  post,  "Vacation  of  Office,"  VII,  C. 

c.  Oath  and  Bond. — See  post,  "Necessity  for  Oath  and  Bond,"  V,  A.-**^ 

d.  Acceptance  by  Appointee — (1)  Obligation  to  Accept. — As  civil  officers 
are  appointed  for  the  purpose  of  exercising  the  functions  and  carrying  on  the 
operations  of  government,  and  maintaining  public  order,  a  political  organiza- 
tion would  seem  to  be  imperfect  which  should  allow  the  depositaries  of  its  power 
to  throw  off  their  responsibilities  at  their  own  pleasure.  This  certainly  was  not 
the  doctrine  of  the  common  law.^^  And  it  is  to  be  assumed  that  the  common- 
law  rule  prevails  unless  the  contrary  is  shown,  as  is  the  case  in  some  states.^  ^ 

(2)  Necessity  for  Acceptance. — If  the  transmission  of  a  commission  be  not 
considered  as  necessary  to  give  validity  to  an  appointment,  still  less  is  its  ac- 
ceptance. The  appointment  is  the  sole  act  of  the  president;  the  acceptance  is  the 
sole  act  of  the  officer,  and  is,  in  plain  common  sense,  posterior  to  the  appoint- 
ment. As  he  may  resign,  so  may  he  refuse  to  accept ;  but  neither  the  one  nor  the 
other  is  capable  of  rendering  the  appointment  a  nonentity ."'^ 

e.  Enforcement  of  Right  to  Office. — See  ante,  "Tenure  and  Right,"  II. 

C.  Civil  Service. — Scope  of  Act  of  1883. — The  provisions  of  the  act  of 
congress  of  January  16,  1883,  to  regulate  and  improve  the  civil  service  of  the 
United  States,  1  Supp.  Rev.  Stat.  392,  are  broad  and  comprehensive.  By  §  6 
of  the  act  the  power  is  conferred  upon  the  president  of  the  United  States  to  re- 
quire the  heads  of  executive  departments  to  classify  for  the  purposes  of  the 
act  and  the  examination  therein  provided  for.  and  to  include  in  one  or  more  of 
said  classes,  so  far  as  practicable,  subordinate  places,  clerks  and  officers  in  the 
public  service  pertaining  to  their  respective  departments,  not  before  classified 
for  examination."*^ 

tected  by  the  laws  of  his  country,  to  with-  42.     Common-law    rule    prevails    unless 

hold  his  commission,  therefore,  is  an  act  abrogated. — Edwards  v.  United  States,  10:i 

deemed    by    the    court    not    warranted    by  U.  S.  471,  474,  26  L.  Ed.  314. 

law,  but  violative  of  a  vested  legal  right.  jn    legislation    in    which    is    manifested 

Marbury  v.  Madison,  1  Cranch  137,  162,  2  t^g  desire  to  prevent  a  hiatus  in  the  of- 

L.  Ed.  60.     See  ante,  "Execution  and  Au-  fi^es,  there  is  nothing  to  indicate  that  the 

thcntication,"   IV,   B,  2,  b,    (1).  common-law    rule    is    discarded    in    Michi- 

38.  Office  held  at  will  of  president.—  ^^n.  Edwards  v.  United  States,  103  U. 
Marbury   v.    Madison,    1    Cranch    137,    162,  5.  471,  475,  26  L.  Ed.  314. 

^    ^-  ,l^\r??"   c^^^   ^°^*'    "^°^^^   °^    ^^'  Resignation    and    acceptance   thereof.— 

moral,  "^  VII     C,    2,    a.  g^g      ^gj.     -j^      Resignation    or    Abandon- 

39.  Recordation   and   proof   by   copy.—       j^gnt  >'  VII    C    3 

Marbury   v.    Madison,    1    Cranch    137,    161,  ,„  '     i,t     '     •'     "   r                    ^               tvt 

2  L    Ed    60  ^^'      Necessity     for     acceptance. — Mar- 

40.  In  suit  on  official  bond.— See  post,  biiO'  ^■-  I^Iadison,  1  Cranch  137,  161,  2  L. 
"Actions    on    Official    Bonds,"    V,    F.  ,\.^t?'                                  ■   .  a  .                k  ^ 

41.  Obligation  to  accept.— Edwards  v.  When  a  person  appointed  to  any  office 
United  States,  103  U.  S.  471,  473,  26  L.  ref^^^^s  to  accept  that  office,  the  successor 
pj    3j^  is   nominated   in    the   place   01  the   person 

'"In   England  a  person  elected  to  a  mu-  ^yho    has    declined    to    accept    and    not   in 

nicipal  office  was  obliged  to  accept  it  and  the    place    of    the    person    who    had    been 

perform   its  duties,  and  he  subjected  him-  previously   in   office,   and    had   created    the 

self  to  a  penalty  by  refusal."     Edwards  v.  °''l?'"^^^^,'^"^y,    o^    r^^rr."-    ^^^^''°"' 

United    States,    103   U.    S.    471.   473,   26    L.  ^  branch  137,  162,  2  L.   Ed.  60. 

Ed.   314.  44.    Scope  of  act  of  1883. — United  States 
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Finality  of  Acts  of  Commission  and  Heads  of  Departments.— The  rat- 
ings  made  by  the  civil  service  commission  on  an  examination,  and  the  decision 
of  the  heads  of  departments  as  to  the  competency  and  efficiency  of  officers  under 
their  control,  are  final,  in  the  absence  of  special  legislation  to  the  contrary.-*^ 

Preference  of  Those  Honorably  Discharged  from  Army  or  Navy. — The 
statute  touching  the  preference  in  filling  public  offices,  of  those  honorably  dis- 
charged from  the  army  and  navy,  etc.,  do  not  contemplate  the  retention  in  office 
of  a  clerk  who  is  inefficient,  nor  attempt  to  transfer  the  power  of  determining 
the  question  of  efficiency  from  the  heads  of  departments  to  the  courts.  The 
proviso  in  §  3  of  the  act  of  August  15,  1876,  expressly  limits  the  preference  to 
those  "equally  qualified.""**^ 

D._  Trying  Title  to  Office— 1.  Jurisdiction.— The  jurisdiction  to  determine 
the  title  to  a  public  office  belongs  exclusively  to  the  courts  of  law,  and  is  exer- 
cised either  by  certiorari,  error  or  appeal,  or  by  mandamus,  prohibition,  quo  war- 
ranto or  information  in  the  nature  of  a  writ  of  quo  warranto,  according  to  the 
circumstances  of  the  case,  and  the  mode  of  procedure  established  by  the  com- 
mon law  or  by  statute.'*''' 

Mandamus  to  Compel  Execution  of  Judgment  of  Ouster. — See  the  title 
Mandamus,  vol.  8,  p.  45. 

2.  CoNTROi.  o-e  State  as  to  State  Oeeicers. — Each  state  has  the  power  to 
prescribe  the  manner  in  which  the  title  to  offices  shall  be  tried,  whether  in  the 
judicial  courts  or  otherwise."*^ 

3.  Enforcement  of  Right  to  Office. — See  ante,  "Tenure  and  Right,"  II.^'-* 

4.  Due  Process  of  Law. — See  the  title  Due  Process  of  Law,  vol.  5,  pp.  538, 
539. 

V.    Qualification  and  Induction. 

A.  Necessity  for  Oath  and  Bond — 1.  Oath. — The  requirement  that  an 
officer  must  take  an  oath  before  he  possesses  the  office  under  his  commission,  is 


V.  Wickersham,  201  U.  S.  390,  397,  50  L. 
Ed.   798. 

Employees  in  offices  of  surveyors-gen- 
eral.— See  United  States  v.  Wickersham, 
201  U.  S.  390,  397,  50  L-   Ed.  798. 

Stenographer  and  t3rpewriter. — While 
perhaps  not  technically  an  officer  of  the 
United  States  with  a  fixed  term  and  com- 
pensation, a  stenographer  and  typewriter, 
whose  name  was  on  such  list,  certainly 
was  within  the  subordinate  places  pro- 
vided for  in  the  statute,  and  within  the 
"employees  outside  the  District  of  Colum- 
bia," covered  by  the  president's  order  of 
May  6,  1890.  United  States  v.  Wicker- 
sharn,  201  U.  S.  390,  398,  50  L.  Ed.  798.  As 
to  right  to  compensation,  see  post,  "Sus- 
pension   or   Removal,"   VITI,   A,   4. 

A  merchant  appraiser  of  customs  is  not 
an  officer  in  the  customs  department 
within  §  6  of  the  civil  service  act.  Auff- 
mordt  V.  Hedden,  137  U.  S.  310,  326,  34  L. 
Ed.   674. 

45.  Keim  v.  United  States,  177  U.  S.  290, 
296,    44    L.    Ed.    774. 

46.  Preference  of  those  honorably  dis- 
charged from  army  or  navy. — Keim  v. 
United  States,  177  U.  S.  290,  295,  44  L. 
Ed.  774. 

47.  Jurisdiction, — In  re  Sawyer,  124  U. 
S.  200,  212,  31  L.  Ed.  402;  White  v.  Berry, 
171  U.  S.  366,  377,  43  L.  Ed.  199;  White  v. 
Butler,  171  U.  S.  379,  43   L.   Ed.  204.     See 


the  titles  APPEAL  "AND  ERROR,  vol. 
1,  p.  333;  INJUNCTIONS,  vol.  6,  p. 
1028;  MANDAMUS,  vol.  8,  p.  1;  PRO- 
HIBITION, vol.  9,  p.  798;  QUO  WAR- 
RANTO. 

48.  Control  of  state  as  to  state  officers. 
—Boyd  V.  Thayer,  143  U.  S.  135,  161,  36 
L.  Ed.  103.  See,  also,  Missouri  v.  An- 
driano,  138  U.  S.  496,  34  L.  Ed.  1012; 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
592,  42  L.  Ed.  865;  Taylor  v.  Beckham, 
(No.   1),  178  U.  S.  548,  570,  44  L.   Ed.  1187. 

Also  the  grounds  on  which,  the  tribu- 
nals before  which  and  the  mode  in  which, 
such  elections  may  be  contested,  and  such 
power  should  be  exclusive,  except  when 
the  federal  constitution  plainly  provides 
otherwise.  Taylor  v.  Beckham  (No.  1), 
178  U.  S.  548,  570,  44  L.  Ed.  1187;  Wilson 
V.  North  Carolina,  169  U.  S.  586,  592,  42 
L.  Ed.  865.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  669. 

Municipal  offices. — See  the  title  MU- 
NICIPAL CORPORATIONS,  vol.  8,  p. 
G 1 0. 

Appellate  jurisdiction  of  federal  courts. 
—See  the  title  APPEAL  AND  ERROR, 
vol.  1,  pp.  663,  669.  670,  696. 

49.  Taking  possession  of  office  as  con- 
tempt of  court. — See  the  title  CON- 
TI'MPT.    vol.    4.    p.    5.^5. 

Measure  of  damages  on  appeal  bond 
for  usurpation  of  office. — See  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  191. 
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usually  directory,  as  it  depends  upon  the  act  of  a  third  person. ^"^ 

Oath  and  Evidence  Thereof. — Appointment  and  service  makes  a  de  facto 

officer,  even  if  the  clerk  who  administered  the  oath  was  not  empowered  to  do 

S0.51  unless  a  statute  makes  it  mandatory  that  the  oath  be  taken  and  filed.^-' 
Proof  by  Parol. — Where  a  magistrate  omits  to  record  an  oath  of  office  taken 

before  him,  parol  evidence  of  the  fact  is  admissible,  though  it  is  an  omission  of 

duty.^^ 

2.  BoxD — a.  Necessity  in  General. — Where  an  office  is  created,  the  law  usu- 
ally requires  that  the  appointee  shall  give  a  bond  with  sureties  for  the  faithful 
performance  of  the  service  required.''*  And  although  there  was  no  statute  spe- 
cially providing  for  the  execution  of  a  bond  by  one  occupying  the  position  in 
question,  where  an  order  of  a  department  required  that  a  bond  should  be  exe- 
cuted, it'  then  became  the  officer's  duty  to  furnish  such  bond.  It  was  not  given 
under  duress.^^ 

b.  As  Condition  Precedent  to  AiUhority. — An  appointment  to  federal  office  is 
complete  when  the  appointment  is  duly  made  by  the  president,  and  confirmed  by 
the  senate.  The  giving  of  the  bond  is  a  mere  ministerial  act  for  the  security  of 
the  government,  and  not  a  condition  precedent  to  his  authority  to  act  as  such  of- 
ficer.^^ 

B.  Form  and  Requisites  of  Official  Bonds— 1.  Construction.— Law 
Applicable.— See  the  title  Conflict  of  Laws,  vol.  3,  p.  1048. 

2.  To  Whom  Payable. — The  misdescription  of  the  corporate  or  politic  name 
of  the  plaintiffs  in  the  bond,  by  calling  them  "the  United  States  of  North  Amer- 
ica," instead  of  America,  is  cured  by  the  averment  of  identity  in  the  declara- 

lion.57 

3.  Condition — a.    Certainty  of  Condition. — See  the  tule  Bonds,  vol.  3,  pp. 

405,  406. 

b.    Bonds  Not  Conforming  to  Statutes.— See  the  title  Bonds,  vol.  3,  pp.  39o,  et 

seq.,  410. 


50.  Requirement     usually     directory,— 

United  States  z:  Le  Baron,  19  How  73, 
79,  15  L.  Ed.  525.  See,  also,  post,  "Time 
of  Taking  Effect,"  V,  B,  5,  b.  See  the 
title  OATH,  vol.  8,  p.  951,  and  references 
there  made. 

Law  exacting  test  oath  as  ex  post  facto 
law.— See  the  title  COXSTITUTIONAL 
L.WV,  vol.  4,  p.  521,  et  seq.;  JUR\,  vol. 
T,  p.  748. 

51.  Oath  administered  without  due  au- 
thority.—Wright  V.  United  States,  158  U. 
S  232,  238,  39  L.  Ed.  963.  See  post,  "Time 
of  Taking  Effect,"  V,  B,  5,  b.  See,  also, 
the  titles  DE  FACTO  OFFICERS,  vol. 
5,   p.   284;   INDIANS,  vol.   6.   p.  951. 

52.  Mandatory  statute.— When  a  statute 
required  of  a  public  officer  the  taking  and 
filing  of  an  oath  before  acting  as  such, 
declaring  that  a  failure  to  do  so  should 
vacate  the  office,  by  his  neglect  to  com- 
ply with  the  law,  his  office  became  ipso 
facto  vacated,  and  any  official  act  done  by 
him  was  void,  and  could  not  be  the  foun- 
dation for  a  legal  sale.  Parker  v.  Over- 
man, 18  How.  137,  143,  15  L.   Ed.  318. 

53.  Proof  by  parol. — United  Slates  Bank 
V.  Dandridge,  12  Wheat.  64,  81,  6  L.  Ed. 
552. 

54.  In  general. — Hall  v.  Wisconsin,  103 
U  S.  5,  9,  ?.r,  L.  Ed.  302:  United  States  v. 
Thomas,   15   Wall.   337,   346,   21    E.   Ed.   89. 

Surveyor  of  public  lands. — The  survey- 
ors   of   public    lands    are    held    to    be    dis- 


bursing officers  under  provisions  of  the 
act  of  congress  of  1822,  requiring  security 
of  the  surveyor  general.  Farrar  v.  United 
States,  5  Pet.  373,  8  L.  Ed.  159.  See  the 
title  PUBLIC  LANDS,  ante,  p.  1. 

55.  Under  departmental  order. — Moses 
V.  United  States,  166  U.  S.  571,  585,  41  L. 
Ed.    1119. 

Validity  of  bond  not  prescribed  or  re- 
quired by  any  positive  law. — See  post, 
"Obligation  and  Binding  Force,"  V,  E. 

As  to  distillers'  bonds,  warehouse  and 
transportation  bonds,  etc.,  as  official 
bonds,  see  the  title  REVENUE  LAWS. 

56.  As  condition  precedent  to  authority. 
— Glavey  v.  United  States,  182  U.  S.  595, 
603,  45  L.  Ed.  1247;  United  States  v. 
Bradley,  10  Pet.  343,  357,  364,  9  L.  Ed.  448; 
United  States  z'.  Linn,  15  Pet.  290,  313,  10 
L.  Ed.  742;  United  States  v.  Le  Baron,  19 
How.  73,  79,  15  L.  Ed.  525;  and  in  United 
States  v.  Eaton,  169  U.  S.  331,  347,  42  L. 
Ed.  767,  the  court  approves  the  cases  of 
United  States  v.  Linn.  15  Pet.  290,  313,  10 
L.  Ed.  742;  United  States  v.  Brailey,  10 
Pet.  343,  9  L.  Ed.  448;  United  States  v. 
Flanders,  112  U.  S.  88,  28  L.  Ed.  630,  and 
reconciles  the  case  of  United  States  v.  Le 
Baron,  19  How.  73,  15  L.  Ed.  525.  See 
post,  "Approval  and  Acceptance  of  Of- 
ficial Bonds,"  V,  C. 

57.  To  whom  payable. — United  States  v. 
Bradlev,  10  Pet.  343.  364,  9  L.  Ed.  448.  See 
the  titfe  BONDS,  vol.  3,  pp.  387,  406. 
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c.  Includes  Lazi'  in  Force  at  Time  of  Execution. — What  is  implied  in  a  stat- 
ute, will,  deed,  or  contract  imposing  duties  upon  an  oiificer  is  as  much  a  part  of 
the  bond  as  what  is  expressed.^  ^ 

d.  Omission  of  Locality  for  Performance  of  Duties. — The  omission  of  the  lo- 
cality where  the  official  duties  are  to  be  performed  is  immaterial,  where  this  is 
a  matter  of  public  record. ^^ 

e.  Omission  of  Condition  Required  by  Lazv. — Where  the  statute  expressly  re- 
quired that  the  officers  shall  give  bonds  for  the  faithful  disbursement  of  public 
money,  and  in  this  bond,  the  words  which  relate  to  disbursement  were  omitted, 
and  the  only  words  inserted  are  "that  he  shall  faithfully  discharge  the  duties  of 
his  office,"  the  conditions  are  cumulative,  and  the  omission  of  one  condition  can- 
not invalidate  the  bond,  so  far  as  the  other  operates  to  bind  the  party .^*^ 

f.  Inclusion  of  Unnecessary  Condition. — See  the  title  Bonds,  vol.  3,  p.  399. 

4.  PENAI.TY. — See  the  title  Bonds,  vol.  3,  p.  389. 

5.  Execution — a.  Necessity  for  Seal. — A  public  officer's  bond  may  be  valid 
and  binding,  although  without  a  seal.^^ 

b.  Time  of  Taking  Effect. — It  is  settled  that  a  bond  of  a  public  officer,  taken 
by  the  United  States  for  his  faithful  discharge  of  the  duties  of  his  office,  takes 
effect  on  the  date  of  acceptance,  and  it  is  from  that  time  that  it  speaks,  and  before 
acceptance  and  approval  it  can  have  no  effect  as  a  cohtract.^^  Although  it  has 
been  held  that  a  bond  might  be  deemed  to  be  delivered  when  put  in  course  of 
transmission  to  the  proper  officer  for  approval. ^^ 

c.  Conditional  Execution. — Condition  Not  Included  in  Bond. — The  obligors 
in  official  bonds  are  not  at  liberty,  when  litigation  arises  and  loss  is  likely  to  fall 
upon  them,  to  set  up  a  condition,  unknown  to  the  person  whose  duty  it  was  to 
take  the  bond,  and  which  is  unjust  in  its  result,  so  that  the  difficulties  of  procur- 

Erasure  of  surety's  name  an  alteration. 
—See  the  title  ALTERATION  OF  IN- 
STRUMENTS, vol.   1,  p.   265. 

62.  Time  of  taking  effect.— Moses  v. 
United  States,  166  U.  S.  571,  578,  41  L. 
Ed.  1119;  United  States  v.  Le  Baron,  19 
How.  73,  15  L.  Ed.  525;  same  case  on  an- 
other review,  4  Wall.  642,  647,  18  L.  Ed. 
309.  See  post,  "Approval  and  Acceptance 
of  Official   Bonds,"  V,   C. 

63.  Delivery  of  bond.— "But  this  de- 
cision proceeded  upon  the  ground  that  the 
act  of  congress  requiring  these  bonds,  and 
their  approval,  had  allowed  the  collector 
to  exercise  his  office  for  three  months 
without  a  bond;  and  that  consequently  the 
approval  and  delivery  were  not  neces- 
sarily simultaneous  acts,  nor  need  the  ap- 
proval precede  the  delivery."  United 
States  V.  Le  Baron,  19  How.  73,  76,  15  L. 
Ed.   525. 

An  official  bond  may  not  be  a  complete 
contract  until  it  has  been  accepted  by  the 
obligee;  but  if  it  be  delivered  to  him  to 
be  accepted  if  he  should  choose  to  do  so, 
that  is  not  a  conditional  delivery,  which 
will  postpone  the  obligor's  undertaking  to 
the  time  of  its  acceptance,  but  an  admis- 
sion that  the  bond  is  then  binding  upon 
In'm,  and  will  be  so  from  that  time,  if  it 
shall  be  accepted.  When  accepted,  it  is 
not  only  binding  from  that  time  forward, 
but  it  becomes  so  upon  both  from  the 
lime  of  the  delivery.  That  is  the  offer 
which  the  obligor  makes,  when  he  hands 
the  bond  to  the  obligee,  and  in  that  sense 
the  ol)ligec  received  it.  Broome  v.  United 
States,  15  How.  143,  154,  14  L-  Ed.  636 


58.  Includes  law  in  force  at  time  of  ex- 
ecution.— United  States  v.  Babbitt,  95  U. 
S.  334,  336,  24  L-  Ed.  480;  United  States 
V.  Babbit,  1  Black  55,  17  L.  Ed.  94.  See 
post,  "Official  Duties  and  Limitation 
Thereto,"  V,  E,  1,  d. 

All  the  provisions  of  law  regulating  the 
institution  of  suits,  and  the  recovery  by 
judgment  of  unpaid  balances  from  delin- 
quent officers,  are  as  much  a  part  of  their 
bonds  as  if  they  were  recited  in  them; 
and  officers  and  their  securities  are,  in 
contemplation  of  law,  apprised  of  those 
provisions,  when  their  bonds  are  executed. 
United  States  v.  Hawkins,  10  Pet.  125,  9 
L.   Ed.  369. 

And  so  as  to  general  principles  of  law 
applicable  to  their  liability.  Hart  v. 
United  States,  95  U.  S.  316,  24  L.   Ed.  479. 

59.  Omission  or  locality  for  perform- 
ance of  duties. — United  States  v.  Jackson, 
104   U.    S.    41,   42,   20   L.    Ed.    (551. 

60.  Omission  of  condition  required  by 
law.— Earrar  v.  United  States,  5  Pet.  373,  8 
L.   Ed.   159. 

61.  Necessity  for  seal. — United  States  v. 
Linn,  15  Pet.  290.  10  L.  Ed.  742;  Jessup  v. 
United  States,  106  U.  S.  147,  151,  27  L- 
Ed.  85.  See  the  title  BONDS,  vol.  3,  pp. 
391,  397. 

Seal  affixed  after  signature  by  sureties. 
—See  the  title  ALTERATION  OF  IN- 
STRUMENTS, vol.  1,  pp.  264,  271.  See, 
also,  the  title  ARMY  AND  NAVY,  vol. 
2.  p.   535. 

Officer  not  government's  agent  to  pro- 
cure seals. — See  Moses  v.  United  States, 
166  U.  S.  571,  580,  41   L.   Ed.  1119. 
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ing  satisfactory  indemnity  from  those  who  are  required  by  law  to  give  it,  will 
be  greatly  increased.  Especially  is  that  so,  since  parties  to  the  action  are  per- 
mitted to  testify.^* 

d.  Locality  of  Execution. — All  official  bonds  must  be  considered  as  having 
been  executed  at  the  seat  of  the  government  of  the  United  States,  and  to  be 
governed  by  the  principles  of  the  common  law.'"'^ 

C.  Approval  and  Acceptance  of  Official  Bonds — 1.  Necessity. — See  ante, 
"Time  of  Taking  Effect,"  A',  B.  5,  b.     Sec  tlie  tiilc  Bonds,  vol.  3,  p.  392. 

2.  What  Constitutes. — There  is  no  rule  which  can  be  applied  to  determine 
what  constitutes  the  approval  of  official  bonds.  Every  case  must  depend  upon 
the  laws  directing  such  an  approval. ^^ 

D.  Requirement  of  Additional  Security. — The  officer  charged  with  the 
approval  and  acceptance  of  the  bond  (the  comptroller)  may  call  at  any  future 
time  for  other  sureties,  if  occurrences  or  information  received  make  a  more 
responsible  security  necessarv'.^'' 

E.  Oblig-ation  and  Binding  Force — 1.  In  General — a.  Validity  Upheld  if 
Possible. — Sec  the  title  Bonds,  vol.  3,  p.  395,  et  seq.*"'^ 

Law  Applicable. — See  the  title  Conflict  of  Laws,  vol.  3,  p.  1048. 

b.  Bond  Xot  Required  by  Positive  Law — Voluntary  and  Involuntary  Bonds. 
— See  the  title  Bonds,  vol.  3,  p.  402,  et  seq.'"'*^ 

c.  Consideration. — That  the  officer  had  been  appointed  before  the  execution  of 
the  bond  declared  upon,  and  was  entitled  to  the  emoluments  of  the  office,  was  a 
sufficient  consideration,  appearing  on  the  face  of  the  instrument,  to  support  the 
promise.  A  benefit  to  the  promisors,  or  a  damage  to  the  promisee,  constitutes  a 
good  consideration ;  a  consideration  to  the  principal  is  sufficient  to  bind  the  sure- 
ties.'O 


64.  Condition  not  included  in  bond. — 
Dair  i:  United  States,  16  Wall.  1,  3,  21 
L.  Ed.  491.  See  Butler  v.  United  States, 
21  Wall.  272.  274,  22  L.  Ed.  614.  See  the 
title  BOXDS,  vol.  3,  p.  389.  et   seq. 

Question  for  jury. — The  delivery  of  the 
bond,  as  well  as  the  signatures  oi  the  par- 
ties, is  a  question  of  fact  for  the  jury; 
and  the  federal  supreme  court  cannot  de- 
termine the  legal  question  arising  on  such 
fact,  unless  it  be  stated  in  a  bill  of  ex- 
ceptions. Duncan  z:  United  States,  7  Pet. 
43.5,  448,  8  L-  Ed.  739.  See  the  title 
BONDS,  vol.  3,  p.  433. 

65.  Locality  of  execution. — Duncan  v. 
United  States,  7  Pet.  435,  8  L.  Ed.  739; 
Cox  V.  United  States,  6  Pet.  172,  8  L.  Ed. 
359.  See  the  title  CONFLICT  OF  LAWS, 
vol.   3,  p.   1048. 

66.  What  constitutes. — Broome  v.  United 
States,  15  How.  143,  156,  14  L.  Ed.  636. 
See  the  title  BONDS,  vol.  3,  p.  393. 

Presumptive  acceptance  from  retention. 
— Broome  v.  United  States,  15  How.  143, 
155,  14  L.  Ed.  036.  See  the  title  BONDS, 
vol.    3,   p.    303. 

"The  possession  of  the  original  bond 
by  the  proper  officers  of  the  United  States, 
was  prima  facie  evidence  that  it  had  been 
delivered  and  accepted."  United  States 
v.  Wilkinson,  12  How.  246,  252,  253,  13  L. 
Ed.  974. 

67.  Requirement  of  additional  security. 
— Broome  z'.  United  States,  15  How.  143, 
154,  14  L.  Ed.  636.  See,  also,  post,  "Act 
Directing  Giving  of  New  Sureties,"  V,  E, 
3,   b,    (2). 


68.  Partial  invalidity. — Moses  v.  United 
States,  166  U.  S.  571,  590,  41  L  Ed.  1119. 
See  the  title  BONDS,  vol.  3,  p.  405,  et 
seq. 

69.  Voluntary  bonds  where  none  re- 
quired by  statute. — See  the  title  BONDS, 
vol.    3.   p.    402,   et   seq. 

Coercion,  restraint  or  duress. — See  the 
title    BOXDS,   vol.   3,   p.   395,   et   seq. 

"A  distinction  is  drawn  in  this  class  of 
cases  between  a  bond  compulsorily  ex- 
ecuted, as  in  the  case  under  consideration, 
and  a  bond  or  other  obligation  volun- 
tarily given  to  the  government  for  which 
there  is  no  statutory  authority.  In  this 
latter  case  the  bond  has  been  held  to  be 
A^alid."  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  79,  38  L  Ed.  903;  United 
States  V.  Bradley,  10  Pet.  343,  358,  9  L. 
Ed.  448;  United  States  v.  Hodson,  10  Wall. 
395,   19   L.    Ed.   937. 

Execution  of  new  bond  to  conform  to 
law. — Where  a  bond  given  by  a  public 
officer  is  objectionable  in  point  of  form, 
the  direction  of  the  commissioner  of  in- 
ternal revenue  to  execute  a  new  one  must 
be  considered  as  that  of  the  secretary  of 
the  treasury,  and  the  bond  given  in  com- 
pliance therewith  cannot  be  considered  a^ 
having  been  extorted  from  the  collector 
and  his  sureties  contrary  to  the  statute. 
Soule  V.  United  States,  100  U.  S.  8,  25  L. 
Ed.  536. 

70.  Consideration. — United  States  7\ 
Linn,  15  Pet.  290.  10  L  Ed.  742;  United 
States  V.  Eaton,  169  U.  S.  331,  347,  42  L^ 
Ed.  767.  See  the  title  BONDS,  vol.  3,  p. 
398,   et   seq. 
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d.  Official  Duties  and  Liuiitation  Thereto. — The  official  bond  of  parties  un- 
doubtedly covers  not  merely  duties  imposed  by  existing  law,  but  duties  belong- 
ing to,  and  naturally  connected  with  their  office  or  business  imposed  by  subse- 
quent law.  But  the  new  duties  should  have  some  relation  to  or  connection  with 
such  office  or  business,  and  not  be  disconnected  from  and  foreign  to  both  J  ^  But 
the  addition  of  such  disconnected  duties  does  not  affect  the  obligation  as  to  those  as- 
sumed under  it,"^  unless  the  nature  of  the  office  be  changed  by  law,  in  which 
case  the  bond  is  dischargedJ^ 

Liability  Independent  of  Bond. — See  post,  "Plea  of  Receipt  in  Private 
Capacity,"  V,  F,  4,  i. 

e.  Duration  of  Obligation. — Commencement. — An  official  bond  does  not 
cover  defaults  prior  to  its  execution,"-*  although  the  appointment  and  date  of  com- 
mission are  recited  in  the  bond.'^ 

Limitation  to  Term  for  Which  Given. — The  condition  of  the  bond  is  that 
the  officer  hath  performed  his  duties  faithfully,  and  that  he  shall  continue  to  per- 
form them.  But  this  condition  does  not  extend  to  his  delinquencies  under  any 
other  appointment.'''*' 

Termination. — There  may  have  been  no  breach  of  the  bond  at  the  time  of 
his  removal  from  office,  but  the  liability  of  the  officer  to  account  remained,  and 
the  bond  continued  in  force  until  he  had  fully  accounted  and  thus  had  fulfilled 
all  the  conditions  of  his  bond.'^''' 

Bond  of  Officer's  Successor  as  Evidence. — The  bond  of  an  officer's  suc- 


71.   Official  duties  and  limitation  thereto. 

—United  States  v.  Singer,  15  Wall.  Ill, 
122,  21  L.  Ed.  49;  United  Slates  v.  Powell, 

14  Wall.  493,  502,  20  L-  Ed.  726,  citing 
United  States  v.  Hodson,  10  Wall.  395, 
406,  19  L.  Ed.  937;  United  States  v.  Tin- 
gey,  5  Pet.   115,  127,  8   L.   Ed.  66. 

"It  would  be  extending  the  liabilities  of 
obligors  on  such  bonds  beyond  principle 
and  precedent  to  .hold  them  responsible 
for  the  reimbursement  of  moneys  paid  by 
government  to  its  own  officers  or  agents, 
because,  subsequent  to  their  payment,  gov- 
ernment declares  that  such  reimbursement 
shall  be  made."     United  States  v.  Singer, 

15  Wall.   Ill,  123,  21  L.   Ed.   49. 

"The  addition  of  duties  different  in  their 
nature  from  those  which  belonged  to  the 
office  when  the  official  bond  was  given 
will  not  impose  upon  an  obligor  in  the 
bond,  as  such,  additional  responsibilities." 
Gaussen  v.  United  States,  97  U.  S.  584, 
590,  24  L.  Ed.  1009.  See,  also,  United 
States  V.  Powell,  14  Wall.  493,  500,  20  L. 
Ed.  726. 

The  bond  of  a  receiver  of  public  moneys 
is  given  to  insure  the  performance  of  all 
his  duties.  Bevans  v.  United  States,  13 
Wall.   56,  61,  20  L.    Ed.   531. 

Temporary  appointment. — Different  rules 
are  applied  in  the  case  of  a  temporary  ap- 
pointment. United  States  v.  Powell,  14 
Wall.  493,  502,  20  L.  Ed.  726;  United 
States  V.  Kirkpatrick,  9  Wheat.  720,  730,  6 
L.   Ed.  199. 

Statute  merely  prescribing  duties. — 
"Where,  however,  a  statute  merely  pre- 
scribes the  duties  of  the  officer,  as  that 
he  shall  safely  keep  money  or  property 
received  or  collected,  and  shall  pay  it 
over  when  called  upon  to  do  so  by  the 
proper  authority,  it  cannot,  without  more, 


be  regarded  as  enlarging  or  in  any  way 
affecting  the  degree  of  his  responsibility. 
The  mere  prescription  of  duties  has  noth- 
ing to  do  with  the  question  as  to  what 
shall  constitute  the  rule  of  responsibility 
in  the  discharge  of  those  duties,  or  a  legal 
excuse  for  the  nonperformance  of  them,  or 
a  discharge  from  their  ol^Hqation."  United 
States  V.  Thomas,  15  Vvall.  337,  345,  21 
L.    Ed.   89. 

72.  Effect  on  existing  duties. — Gaussen 
V.  United  States,  97  U.  S.  584,  24  L.  Ed. 
1009. 

The  bond  is  not  avoided  by  the  fact  that 
the  officer  was,  during  his  official  term, 
required  to  receive  and  disburse  large 
sums  of  money  which  the  law  did  not  re- 
quire him  to  receive  and  disburse  as  such, 
as  appeared  by  the  official  accounts  filed 
by  the  plaintiif  in  the  suit.  That  fact,  if 
it  was  a  fact,  could  not  operate,  even  in 
favor  of  a  surety,  to  release  him  from  the 
obligation  of  the  official  bond.  Gaussen  v. 
United  States,  97  U.  S.  584,  591,  24  L.  Ed. 
1009. 

73.  Change  of  nature  of  office. — Gaus- 
sen V.  United  States,  97  U.  S.  584,  592,  24 
L.   Ed.    1009. 

74.  Commencement. — United  States  v. 
Boyd,  15  Pot.  187,  208,  10  L.  Ed.  706; 
Farrar  v.  United  States,  5  Pet.  373,  8  L. 
Ed.  159;  United  States  v.  Eckford,  1  llow. 
250,  260.  11  L.  Hd.  120;  United  States  v. 
Boyd,   5    How.   29.   47,    12   L.    Ed.   36. 

75.  Recital  of  date  of  appointment  i-id 
commission. — United  States  v.  Boyd,  15 
Pet.    187,   208,    10    L-    Ed.   706. 

76.  Limitation  to  term  for  which  given. 
— United  States  v.  Eckford,  1  Mow.  250, 
258,   11    L.    Ed.   120. 

77.  Termination. — Smith  v.  United 
States,   170   U.   S.   372,  382,  42  L.   Ed.   1074. 
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cesser,  wliich  does  not  show  when  such  successor  actually  entered  upon  the  of- 
fice, is  not  sufficient  to  establish  the  date  when  the  officer  ceased  to  hold  office^ 
so  as  to  support  the  objection  to  the  transcript  of  the  officer's  account  as  embrac- 
ing transactions  of  the  officer  after  his  removal  and  the  appointment  and  qual- 
ification of  his  successor's 

f.  Character  of  Defaults  Covered — (1)  In  General. — The  obligation  of  an 
official  bond  covers  all  moneys  received  by  the  officer  in  the  discharge  of  the 
official  duties  required  of  him  by  law,  over  and  above  what  he  may  be  lawfully 
entitled  to  retain  as  compensation  for  his  services'^  The  liability  of  a  public 
officer  arises  out  of  his  official  bond,  and  principles  which  are  founded  upon 
public  policy,  and  not  from  the  law  of  bailment, ^*^  although  at  common  law  he 
was  only  a  bailee.^  ^ 

What  Constitutes  Public  Money. — Public  money  in  the  sense  of  the  law, 
and  as  used  in  this  bond,  is  money  which  legally  comes  to  the  officer  by  virtue 
of  his  office  and  as  a  public  officer  and  while  carrying  out  the  duties  of  his  of- 
fice, and  he  cannot  be  permitted  to  say  that  it  was  not  public  money  when  so  re- 
ceived. Being  public  money,  he  is  bound  to  account,^^  although  it  may  be  re- 
turnable in  a  certain  contingency. ^^ 

(2)  Losses  from  Fire,  Robbery,  or  Other  Fortuitous  Causes — (a)  In  Gen- 
eral.— The  obligation  to  keep  safely  the  public  money  is  absolute,  without  any 
condition,  express  or  implied;  and  nothing  but  the  payment  of  it,  when  required^ 
can  discharge  the  bond.  The  officer's  liability  is  not  that  of  a  bailee  but  is 
determined  by  the  bond,^^  overwhelming  necessity  being  the  only  allowable  ex- 


78.  Bond  of  officer's  successor  as  evi- 
dence.—United  States  V.  Hunt,  105  U.  S. 
183,   186,   26   L.    Ed.    1037. 

79.  Moneys  received  in  the  course  of 
official  duties.— United  States  v.  Babbitt, 
95  U.  S.  334,  335,  24  L.  Ed.  480;  S-  C,  1 
Black  55,  17  L-  Ed.  94;  Gaussen  v.  Unite  i 
States,  97  U.  S.  584,  24  L.  Ed.  1009. 

As  to  when  money  paid  a  receiver  for 
public  lands  becomes  public  money 
covered  by  his  bond,  see  the  title  PUB- 
LIC LANDS,  ante,  p.  1. 

80.  LiabiHty  compared  to  that  of  bailee. 
—United  States  v.  Prescott,  3  How.  578. 
587,   11    L.    Ed.    734. 

"A  bond  with  an  unqualified  condition 
to  account  for  and  pay  over  public 
moneys  enlarges  the  implied  obligation  of 
the  receiving  officer,  and  deprives  him  of 
defenses  which  are  available  to  an  ordi- 
nary bailee."  United  States  v.  Thomas, 
15  Wall.  337,  349,  21  L.  Ed.  89.  See,  also, 
United  States  v.  Morgan,  11  How.  154, 
158,  13  L.  Ed.  643;  United  States  z: 
Dashiel,  4  Wall.  182.  18  L.  Ed.  319;  United 
States  V.  Keehler,  9  Wall.  83,  19  L.  Ed. 
574;  Boyden  v.  United  States,  13  Wall. 
17,  21,  20  L.  Ed.  527;  Bevans  v.  United 
States,  13  Wall.  56.  60.  20  L.  Ed.  531; 
Smythe  V.  United  States,  188  U.  S.  156, 
163,    47    L.    Ed.    425. 

In  the  case  of  treasury  notes  received 
by  the  officer  and  canceled,  if  the  case 
can  be  likened  to  any  species  of  bailment 
in  forwarding  them,  by  which  they  were 
lost,  it  is  that  of  a  common  carrier  to 
transmit  them  to  the  treasury,  and  in  do- 
ing which  he  is  not  exonerated  by  ordi- 
nary diligence,  but  must  answer  for 
losses  by  larceny  and  even  robbery.  2 
Salk.   919;   8  Johns.   213;   Angell   on     Car- 


riers, §§  1,  9.  United  States  v.  Morgan^ 
11  How.  154,  159,  13  L.  Ed.  643;  Smythe 
V.  United  States,  188  U.  S.  156,  164,  47  L. 
Ed.   425. 

81.  Common-law  rule. — United  States 
V.  Thoimas,  15  Wall.   337.  21   L.    Ed.   89. 

82.  What  constitutes  public  money. — 
Smith  z'.  United  States,  170  U.  S.  372,  381, 
42  L.  Ed.  1074.  See  the  title  PUBLIC 
LANDS,  ante,  p.   1. 

Money  exacted  in  an  official  capacity. — 
Where  the  party  taking  the  money  is  a 
public  officer,  and  exacts  the  payment,  and 
such  exaction  is  in  pursuance  of  a  regula- 
tion of  the  general  land  office,  and  is  con- 
sistent with  and  authorized  by  law,  it  seems 
that  the  money  thus  paid  is  received  bj^  the 
receiver  as  public  money  and  in  his  official 
capacity,  as  he  is  neither  in  law  nor  in 
fact  the  agent  of  the  payer.  Smith  v. 
United  States,  170  U.  S.  372,  379,  42  L. 
Ed.  1074.  •  See,  also,  the  title  PUBLIC 
LANDS,  ante,  p.  1. 

83.  Money  returnable  upon  a  certain 
contingency. — Smith  z'.  United  States,  170 
U.    S.   372,   381,   42    L.    Ed.    1074. 

His  repayment  to  the  payer,  after  his 
removal,  upon  the  contingency  happening, 
would  be  an  accounting  pro  tanto  to  the 
government,  the  repayment  being  au- 
thorized and  recognized  by  it  as  the  ful- 
fillment to  that  extent  of  the  duty  of  the 
government  to  make  such  repayment. 
Smith  z:  United  States,  170  U.  S.  372.  382. 
42  L.  Ed.  1074.  See  the  title  PUBLIC 
LANDS,   ante,   p.   1. 

84.  Liability  absolute. — United  States  v. 
Prescott,  3  How.  578.  587,  11  L.  Ed.  734; 
United  States  z:  Morgan,  11  How.  154,. 
158,  13  L.  Ed.  643;  United  States  v. 
Dashiel,  4  Wall.  182,  18  L.  Ed.  319;  Boydeir 
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cuse  for  default.^^  And  statutory  exceptions  are  to  be  strictly  limited  to  such 
cases  as  can  be  brought  within  their  terms.  Other  relief  must  be  sought  from 
congress.^^ 

(b)  Fire.—T\\&  bond  covers  a  loss  caused  by  fire,  although  not  due  to  negli- 
gence chargeable  to  the  officer.^''' 

(c)  Theft  or  Robbery.— The  felonious  taking  and  carrying  away  the  public 
moneys  in  the  custody  of  a  public  officer,  without  any  fault  or  negligence  on  his 
part,  does  not,  in  the  absence  of  statute,  discharge  him  and  his  sureties,  and  can- 
not  be  set  up  as  a  defense  to  an  action  on  his  official  bond,  the  condition  of 
which  was  to  faithfully  keep  safely  and  account  for  public  moneys  received. ^s 
And  even  where  the  loss  or  theft  was  of  treasury  notes  which  had  been  canceled 
the  officer  is  still  liable,  where  they  are  altered  and  received  again,  for  their  full 
value,89  to  be  measured  by  a  jury  according  to  the  actual  or  possible  injury  to 
the  government. ^"^ 

Statutory  Modification  of  Liability. — The  act  of  May  9,  1866  (14  Stat 
44,  Rev.  Stat.,  §§  1059,  1062),  authorizes  the  court  of  claims  to  hear  and  deter-^ 
mine  the  claim  of  any  disbursing  officer  for  relief  from  responsibility  on  account 
of  capture  or  other  loss  of  funds  while  in  the  line  of  his  duty,  and  for  which  such 
officer  was  and  is  held  responsible;  and,  in  case  the  loss  has  been  found  to  be 
without  fault  or  negligence  on  the  part  of  such  officer,  to  make  a  decree  setting 
forth  the  amount  thereof,  which  shall  be  allowed  as  a  credit  by  the  accounting 
officers  of  the  treasury  in  the  settlement  of  his  accounts. ^^  And  the  officer  ia 
a  competent  witness  to  prove  the  loss.^^ 

(d)    Act  of  God  or  a  Public  Enemy— A  collector  or  receiver  of  public  money. 


5-  United  States,  13  Wall.  17,  21,  20  L. 
Ed.  527;  Bevans  v.  United  States,  13  Wall. 
56,  60,  20  L.  Ed.  531;  United  States  v. 
Thomas,  15  Wall.  337,  352,  21  L.  Ed.  89; 
United  Etates  v.  Keehler,  9  Wall.  83, 
19  L.  Ed.  574.  See  United  States  v. 
Thomas,  15  Wall.  337,  349,  21  L.  Ed. 
89,  where  this  broad  statement  is 
qualified,  saying  that  it  and  the  Dashiel, 
Keeler  and  Boyden  cases  do  not  go  to 
the  length  of  deciding  that  he  thereby 
becomes  liable  at  all  events,  although  ex- 
pressions looking  in  that  direction,  but 
not  called  for  by  the  judgment,  may  have 
been  used. 

In  United  States  v.  Prescott,  3  How. 
578,  587,  11.  L.  Ed.  734,  the  court  said: 
"This  is  not  a  case  of  bailment,  and,  con- 
sequently, the  law  of  bailment  does  not 
apply  to  it.  The  liability  of  the  defend- 
ant, Prescott,  arises  out  of  his  official 
bond,  and  principles  which  are  founded 
upon  public  policy."  See,  also,  Smythe  v. 
United  Strtes,  188  U.  S.  156,  163,  168,  47 
L.  Ed.  4'?5.  And  see  the  title  CON- 
TRACTS,  vol.   4,  p.   585,   et   seq. 

85.  Ove  //helming  necessity. — United 
States  V.  Thomas,  15  Wall.  337,  21  L.  Ed. 
89.  See,  also,  Smythe  v.  United  States,  188 
U.   S.   156,   167,  47   L.    Ed.   425. 

86.  Statutory  exceptions  limited  to  their 
terms. — United  States  v.  Keehler,  9  Wall. 
83,    88,    19    L.    Ed.    574. 

87.  Fire.— S  lythe  v.  United  States,  188 
U.  S.  156,  157,  47  L.  Ed.  425;  Boyden  v. 
United  States,  13  Wall.  17,  21,  20  L.  Ed. 
527. 

Loss  from  fire  without  negligence  of 
director  of  mint. — Sec  Smvthe  t'.  United 
States,   188  U.  S.  156,  157,  47  L.   Ed.  425. 


88.  Theft  or  robbery.— United  States  v 
Prescott,  3  How.  578,  11  L.  Ed.  734;  United 
States  V.  Curtis,  100  U.  S.  119,  25  L.  Ed. 
571;  Smythe  v.  United  States,  188  U.  S* 
156,  164,  167,  47  L.  Ed.  425;  Boyden  v 
United  States,  13  Wall.  17,  24,  20  L  Ed 
527;  United  States  v.  Clark,  96  U.  S  37* 
49,  24  L.  Ed.  696.  See,  also,  United  States 
V.  Dashiel,  4  Wall.  182,  18  L.  Ed.  319- 
United  States  v.  Keehler,  9  Wall.  83,  19  L* 
Ed.  574;  United  States  v.  Morgan,  11  How" 
154,    13    L.    Ed.    643. 

89.  Canceled  treasury  notes. — United 
States  v.  Morgan,  11  How.  154,  13  L.  Ed. 
643. 

Same. — So  also  he  is  responsible,  to  a 
certain  extent,  where  treasury  notes  were 
received  by  him  in  payment  of  duties, 
canceled,  but  lost  or  purloined  (without 
his  knowledge  or  consent)  before  being 
placed  in  the  postoffice  to  be  returned  to 
the  department.  And  this  is  so  whether 
the  notes  be  considered  as  money  or  only 
evidences  of  debt  by  the  treasury  depart- 
ment. United  States  v.  Morgan,  11  How 
354,   13    L.    Ed.   643. 

90.  Measure  of  liability.— United  States 
v.  Morgan,  11  How.  154.  13  L.  Ed.  643, 
citing  United  States  zj.  Prescott,  3  How. 
578,  11  L.  Ed.  734.  See  this  case  dis- 
tinguished in  Smythe  ?'.  United  States,  188 
U.    S.    156.    174,   47   L.    Ed.   425. 

91.  Statutory  modification  of  liability 

United   States  7-.   Clark,   96  U.  S.  37,   24   L 
Ed.    696. 

92.  Comp^-tency  of  officer  as  witness  in 
court  of  claims. — United  States  v.  Clark, 
06  U.  S.  37.  24  L.  Ed.  696.  See  the  titlft 
WITNESSES. 
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under  bond  to  keep  it  safely  and  pay  it  when  required,  is  not  bound  to  render 
the  money  at  all  events,  but  is  excused  if  prevented  from  rendering  it  by  the  act 
of  God  or  the  public  enemy,  without  any  neglect  or  fault  on  his  part.^^ 

(3)  Voluntary  Payment  to  Creditor. — The  voluntary  payment  by  an  officer  of 
the  federal  government,  of  money  held  by  him  for  the  government,  to  a  creditor 
of  the  United  States,  cannot  be  set  up  by  him  or  his  sureties  as  a  defense  in  a 
suit  on  his  official  bond.^^ 

g.  Effect  of  Fraud. — Where  the  condition  of  the  bond  was  prospective,  fraud 
in  respect  to  past  transactions,  not  within  the  condition,  could  not  render  the  in- 
strument void  prospectively.''^ 

2.  Obligation  of  Sureties — a.  In  General — (1)  Strictissimi  Juris  and  Lim- 
ited to  Penaltv. — The  obligation  of  the  surety  upon  an  official  bond  is  strictis- 
simi juris,  and  he  cannot  be  called  upon  to  pay  more  than  the  penalty  of  his 
bond.96 

(2)  Same  as  That  of  Principal. — Nothing  is  plainer  than  the  rule  that  a 
surety  in  an  official  bond  is  liable  to  the  same  extent  to  which  his  principal  is 
liable,  by  force  of  the  bond.^' 

(3)  Public  Mon-eys  Unaccounted  for — (a)  In  General. — The  sureties  upon 
the  bond  of. a  public  officer  are  liable  for  all  moneys  going  into  his  hands  and 
possession  as  public  moneys  while  in  office  and  which  are  not  accounted  for,^^ 
and  for  such  only.^^ 

93.  Act  of   God  or  a   public   enemy.— 

United  States  v.  Thomas,  15  Wall.  337,  21 
L.  Ed.  89;  Smythe  v.  United  States,  188  U. 
S.    156,    169,   47    L.    Ed.   425. 

Public  enemy. — The  act  of  a  public 
enemy  in  forcibly  seizing  or  destroying 
property  of  the  government  in  the  hands 
of  a  public  officer,  against  his  will,  and 
without  his  fault,  is  a  discharge  of  his 
obligation  to  keep  such  property  safely, 
and  of  his  official  bond,  given  to  secure 
the  faithful  performance  of  that  duty,  and 
to  have  the  property  forthcoming  when 
required.  United  States  v.  Thomas,  15 
Wall.  337,  341,  21  L-  Ed.  89;  Smythe  v. 
United  States,  188  U.  S  156,  169,  47  L. 
Ed.  425. 

The  late  war  of  secession  being  a  public 
war,  the  forcible  seizure  by  the  Confed- 
erate authorities  of  public  moneys  in  the 
hands  of  loyal  government  agents,  against 
their  will  and  without  their  fault  or  negli- 
gence, was  a  sufficient  discharge  from 
their  obligations  in  reference  to  said 
moneys.  United  States  v.  Thomas,  15 
Wall.  337,  21  L.  Ed.  89;  Smythe  v.  United 
v^tates,  188  U.  S.  156,  168,  47  L.  Ed.  425. 
This  question  had  been  reserved  from 
decision  in  Bevans  v.  United  States,  13 
Wall.  56,  20  L.   Ed.  531. 

But  if  the  loss  occur  after  the  officer 
should  have  paid  over  the  moneys  as  re- 
quired by  law,  without  any  obstacle  in  the 
way  of  such  payment,  he  is  not  excused. 
Bevans  v.  United  States,  13  Wall.  56,  20 
L.  Ed.  531;  Halliburton  v.  United  States, 
13  Wall.  63,  20  L.   Ed.  533. 

Nor  is  he  excused  where  no  force  or 
physical  coercion  is  shown.  United  States 
V.  'Keehlcr,   9   Wall.    83,    19    L.    Ed.    574. 

94.  Voluntary  payment  to  creditor. — . 
United  States  v.  Keehler,  9  Wall.  83,  19 
L.    Ed.   574. 

95.  Effect  of  fraud.— United  States  v. 
Boyd.  6  How.  29.  12  L.  Ed.  36, 


96.  Strictissimi  juris  and  limited  to  pen- 
alty.— Leggett  V.  Humphreys,  21  How.  66, 
16   L.    Ed.    50. 

The  liability  of  a  surety  is  not  to  ex- 
tend, by  implication,  beyond  the  terms  of 
his  contract;  this  undertaking  is  to  re- 
ceive a  strict  interpretation,  and  not  to 
extend  beyond  the  fair  scope  of  its  terms. 
United  States  v.  Boyd,  15  Pet.  187,  10  L. 
Ed.  706;  Miller  v.  Stewart,  9  Wheat.  680, 
702,   6  L.   Ed.   189. 

97.  Same  as  that  of  principal. — Gaussen 
V.  United  States,  97  U.  S.  584,  590,  24  L. 
Ed.    1009. 

Every  surety  is  presumed  to  enter  into 
his  contract  with  a  full  knowledge  of  the 
principle  that  the  government  is  not  re- 
sponsible for  the  laches  or  wrongful  acts 
of  its  officers,  and  to  consent  to  be  dealt 
with  accordingly.  The  government  enters 
into  no  contract  with  him  that  its  officers 
shall  perform  their  duties.  Hart  v. 
United  States,  95  U.  S.  316,  318,  24  L.  Ed. 
479.  See  post,  "Liability  of  Public  for 
Acts  or   Negligence  of  Officer,"   XI. 

As  to  rights  of  sureties  and  surety  com- 
panies generally,  see  the  titles  BANKS 
AND  BANKING,  vol.  3,  p.  1;  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  vol.  8,  p.  957. 

98.  Public  moneys  unaccounted  for. — 
Soule  V.  United  States,  100  U.  S.  8,  11,  25 
L.  Ed.  530;  Bryan  v.  United  States,  1 
Black  140,  149,  17  L.  Ed.  135;  United 
States  V.  Nicholl,  12  Wheat.  505,  6  L.  Ed. 
709. 

Obligation  to  make  good  defaults  gen- 
erally without  special  demand. — United 
States  V.  Curtis.  100  U.  S.  119.  25  L.  Ed. 
571.  See  the  title  ARMY  AND  NAVY, 
vol.  2,  p.   536,  et  seq. 

99.  And  for  such  only. — Bryan  v.  United 
States,  1  Black  140,  149,  17  L.  Ed.  135; 
Unit-d  States  v.  Nicholl,  13  Wheat.  505,  6 
-L.   Ed.  ';09. 
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(b)  Moneys  Paid  to  Officer's  Agent. — A  transfer  of  moneys  by  tbe  govern- 
ment to  an  agent  of  tbe  officer  does  not  affect  tbe  babibty  of  tbe  surety  as  a 
transfer  to  tbe  officer  bimself,  as  the  surety  assumes  no  obligation  for  such 
agent's  fideHty.^ 

(c)  Question  for  Jury. — Where  tbe  evidence  shows  a  state  of  facts  from 
which  the  inference  is  not  deducible  that  tlie  officer  received  the  money  sought 
to  be  charged  against  his  surety,  it  is  error  to  leave  the  cause  to  the  jury  upon 
the  hypothesis  that  be  did  receive  it.- 

(d)  Estoppel  of  Sureties. — Where  moneys  were  received  by  an  officer  as 
public  moneys,  for  he  charged,  bimself  with  them  in  bis  accounts  with  the  gov- 
ernment, it  does  not  lie  in  the  mouths  of  tbe  sureties  on  his  official  bond  to  raise 
an  objection  to  the  payment  of  tbe  moneys  to  tbe  officer,  which  be  could  not 
raise,  and  which  is  not  raised  by  the  parties  paying,  or  tbe  United  States.  Their 
responsibility  for  tbe  moneys  so  received  is  therefore  clear.-'^ 

(4)  Acts  Done  Colore  Officii. — Tbe  sureties  are  liable  for  acts  done  colore 
officii,  although  without  sufficient  warrant.'* 

(5)  Joint  and  Sez'cral. — The  liability  of  tbe  sureties  must  be  governed  by  tbe 
rules  of  the  common  law ;  tbe  accountability  of  tbe  principal  being  at  the  city 
of  W^asbington,  to  the  treasury  of  the  United  States,  and  tbe  bond  being  joint 
and  several,  each  is  bound  for  the  whole ;  and  the  contribution  between  tbe  sure- 
ties is  a  matter  with  which  tbe  United  States  have  no  concern.^ 

b.  Defaults  Outside  of  Official  Duties. — Although  sureties  on  a  public  officer's 
bond  are  not  liable,  either  to  tbe  government,^'  or  to  third  persons,  for  acts  done 
outside  of  their  official  duties  and  authority,  but  only  when  persons  have  in  good 
faith  parted  with  money  or  property  on  the  strength  of  tbe  official  character  of 
the  transaction,'^  yet  such  acts  or  defaults  must  not  have  been  such  as  would 
constitute  him  an  officer  of  a  different  character  from  his  own.^ 

c.  Duration  of  Obligation — (1)  For  Particular  Term  Only. — Wliere  a  public 
officer  is  elected  or  appointed  for  a  particular  term,  a  -bond  given  for  the  faith- 
ful discharge  of  bis  duties  relates  by  implication  of  law  to  that  term  alone ;  and 
tbe  sureties  are  not  bound  for  a  subsequent  term  in  case  of  bis  re-election  or  re- 
appointment.^     This  is  so,  whether  the  bond  recites  the  term  of  office  for  which 

1.  Moneys  paid  to  officer's  agent. —  would  have  been  disbursed  by  another  of- 
Bryan  z'.  United  States,  1  Black  140,  17  L.  ficer,  if  there  had  been  such  an  officer  at 
Ed.   13.5.  that   navy  yard.      Such   disbursement   does 

2.  Question  for  jury. — Bryan  z'.  United  not  constitute  the  officer  making  them  a 
States,  1   Black  140,  17  L.  Ed.  135.  d>Terent   officer  as   distinguished  from   his 

3.  Estoppel  of  sureties. — Potter  v.  own  official  character.  Strong  x'.  United 
United  States,  107  U.  S.  126,  130,  27  L.  Ed.       States,  6  Wall.  788,  18  L.   Ed.  740. 

330;   King  v.   United   States,  99   U.   S.   229,  Where  the  necessary  conclusion  is   that 

25  L.   Ed.   373.  none  of  the  moneys  remitted  to  the  officer 

Estoppel     to     deny    appointment. — See  were   remitted   for  any  object  or  purpose 

ante,  "In   General,"   IV,   B,  2,  a.  not     comprehended      within      his      official 

4.  Acts  done  colore  officii. — Lamar  v.  duties,  his  sureties  are  liable.  Strong  v. 
McCulloch,  115  U.  S.  163.  187,  29  L.  Ed.  United  States,  6  Wall.  788,  793,  18  L.  Ed. 
360.  740. 

5.  Joint  and  several. — Cox  v.  United  9.  Duration  of  obligation. — United 
States,  6  Pet.   172,  8   L.   Ed.  359.  States  t'.  Boecker,  21  Wall.  052,  659,  22  L. 

6.  Liability  for  extraofficial  defaults  to  Ed.  472  (per  the  four  dissenting  justices); 
government. — Strong  7'.  United  States,  6  United  States  r.  Hunt,  105  U.  S.  183,  187, 
Wall.  7SS,  IS  L.  Ed.  740.  26  L-  Ed.  1037;  Bruce  7:  United  States,  17 

7.  To  third  persons. — Indiana  z'.  Glover,  How.  437,  15  L.  Ed.  129;  United  States  v. 
155  U.  S.  513,  518,  39  L.  Ed.  243.  Kirkpatrick,   9    Wheat.    720,   6    L.    Ed.    199; 

8.  Nature  of  unofficial  acts  outside  of  Commonwealth  z'.  Baynton,  4  Dall.  282. 
obligation. — Strong  v.  United  States,  6  1  T^.  Ed.  834.  Sec,  also.  Earrar  z'.  United 
Wall.   788,  IS   L.   Ed.   740.  States,  5  Pet.  373.  374,  8  L.  Ed.  159:  United 

The  sureties  of  a  public  officer  are  liable  States  z:  Boyd,  15  Pet.  187,  10  L.  Ed.  706; 

for  the  defaults  of  their  principal,  in  failing  ITnited   States  z'.   Linn,   1    How.   104,   11    I^. 

to    disburse    or    account    for    moneys    re-  Ed.  64;   Lhiited  States  z'.   Eckford,  1   How. 

niittcd    to    him    as    such    officer,    notwith-  250,  11   L.  Ed.  120. 

standing   the   principal    disbursed    moneys.  The    sureties    on    an    official     bond      are 

during  the  period  of  the  defalcation,  which  liable  onlv  for  money  received  during  the 
10  U  S  Euc— 25 
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the  appointment  was  made  or  not.^*^ 

Public  Money  in  Hand  at  Date  of  Bond  or  Received  Since. — The  sure- 
tics  are  responsible  for  all  the  public  moneys  which  were  in  his  hands  at  the 
date  of  the  bond,  or  that  may  have  come  into  them  afterwards,  and  not  prop- 
erly accounted  for;  but  not  for  moneys  which  the  officer  may  choose  falsely  ta 
admit  in  his  hands,  in  his  accounts  with  the  government.!^  But  they  are  not 
responsible  w^iere  the  conversion,  if  any,  occurred  before  the  bond  took  effect.^^ 
And  the  sureties  are  not  liable  either  for  defaults  occurring  anterior  to  that 
term,!^   qi-  after  its  termination. !■* 

(2)  Evidence  and  Burden  of  Proof. — The  separate  adjustment  of  the  officer's 
accounts  for  both  periods,  made  at  the  treasury  department  upon  its  books,  is 
prima  facie  evidence,  not  only  of  the  fact  and  of  the  amount  of  the  indebtedness,, 
but  also  of  the  time  when  and  the  manner  in  which  it  arose.  It  is,  of  course, 
always  open  to  the  defendants  sought  to  be  charged  to  show  by  opposing  proof 
that  the  default  charged  occurred  before  the  commencement  of  their  liability. ^^ 
But  where  there  were  two  consecutive  commissions  and  two  sets  of  sureties,  the 
latter  set  were  responsible  for  all  money  which  remained  in  the  hands  of  the 
principal  at  the  expiration  of  the  first  commission.  If  it  was  misapplied  during 
the  first  term  of  office,  it  was  incumbent  upon  the  second  set  of  sureties  to  show 
that  it  was  so.^*^ 

Submission  of  Accounts  to  Treasury  Unnecessary. — Such  a  case  was 
not  one  to  which  the  act  applies  which  requires  the  submission  of  accounts  to 
the  treasury,  before  discounts  can  be  given  in  evidence ;  since  this  defense  goes 
not  to  discharge  a  liability  incurred,  but  to  negative  its  ever  existing. i" 


term  for  which  the  officer  was  appointed, 
covered  by  the  bond  to  which  they  are 
parties,  and  not  for  the  misapplication  of 
money  received  and  misapplied  before  or 
after  that  term.  United  States  v.  Stone, 
106  U.  S.  525,  529,  27  L-  Ed.  163;  United 
States  V.  Eckford,  1  How.  250,  11  L.  Ed. 
120;  Bryan  v.  United  States,  1  Black  140, 
17  E.  Ed.  1.35;  Jones  v.  United  States,  7 
How.  681,  688,  12  L.  Ed.  870;  United 
States  V.  January,  7  Cranch  572,  3  L.  Ed. 
44  3. 

New  duties. — See  ante,  "Official  Duties' 
and   Limitation  Thereto,"  V,  E,  1,  d. 

10.  Recital  of  term  in  condition  imma- 
terial.— United  States  v.  Boeckcr,  21  Wall. 
652,  659,  22  L.  Ed.  472  (per  the  four  dis- 
senting  justices). 

11.  Public  money  in  hand  at  date  of 
bond  or  received  since. — United  States  v. 
Boyd,  5  How.  29,  50,  12  L.  Ed.  36.  See, 
also,  United  States  v.  Linn,  1  How.  104, 
114,  11  L.  Ed.  64;  Farrar  v.  United  States, 
5   Pet.   373,  8   L.   Ed.   159. 

12.  Where  conversion,  if  any,  occurred 
prior  to  bond's  taking  effect. —  Farrar  v. 
United  States,  5  Pet.  373,  8  L.  Ed.  159; 
United  States  v.  Giles,  9  Cranch  212,  3  L. 
Ed.    708. 

13.  Defaults  anterior  to  term. — United 
States  V.  Girault,  11  How.  22,  13  L.  Ed. 
587;  United  States  v.  Stone,  106  U.  S. 
525,  530,  27  L-  Ed.  163;  United  States  v. 
Boyd,  5  How.  29,  47,  12  L.  Ed.  36;  United 
States  V.  Boyd,  15  Pet.  187,  10  L.  Ed.  706; 
Farrar  v.  United  States,  5  Pet.  373,  8  L. 
Ed.  159;  United  States  v.  Giles,  9  Cranch 
212.   3    L.    Fd.   708. 

Moneys  due  and  collectible,  orior  to 
term    for    which    bond    given. — Where    tlie 


ofificer  has  already  served  one  term,  there 
is  a  liability  upon  his  sureties  for  the 
second  term  for  all  public  moneys  re- 
ceived in  an  ofiicial  capacity  during  that 
term  and  unaccounted  for,  although  they 
might  have  been  due  and  collectible  by 
him  during  his  previous  term.  United 
States  V.  Hunt,  105  U.  S.  183,  187,  26  L- 
Ed.  1037;  United  States  v.  Stone,  106  U. 
S.    525,    529,   27    L.    Ed.    163. 

14.  Defaults  after  term  ended. — Bryan 
V.  United  States,  1  Black  140,  17  L.  Ed. 
135;  United  States  v.  Vangandt,  11  Wheat. 
184,  6  L.  Ed.  448;  United  States  v.  Giles, 
9  Cranch  212,  3  L.  Ed.  708;  United  States 
V.  Nicholl,  12  Wheat.   505,  6  L-   Ed.  709. 

But  the  sureties  are  responsible  for 
moneys  which  came  into  his  hands,  while 
in  office,  and  which  he  subsequently  failed 
to  account  for  and  pay  over.  United 
States  V.  Nicholl,  12  Wheat.  505,  6  L.  Ed. 
709. 

Draft  paid  by  reouisition  on  treasury 
after  term  ended. — See  Bryan  v.  United 
States,   1    Black   140,   17   L.   Ed.   135. 

Money  received  on  execution  after  term 
ended. — See  United  States  v.  Giles,  9 
Cranch    212,    3    L.    Fd.   70S. 

15.  Evidence  and  burden  of  proof.— 
United  States  v.  Stone,  106  U.  S.  525,  530, 
27  L.  Ed.  163;  United  States  v.  Eckford, 
1  How.  250,  11  L.  Ed.  120;  Farrar  v. 
United  States.  5  Pet.  373,  8  L.  Fd.  159.  See 
the  title  DOCUMENTARY  EVIDENCE, 
vol.   5,  p.   439. 

16.  Same. — Bruce  v.  United  States,  17 
How.  437.  15  L.  Ed.  129.  See  post,  "Evi- 
dence  nf  Default,"   V,   F,   5. 

17.  Submission  of  accounts  to  treasury 
unnecessary. — Farrar    v.    United    States,    5 
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d.  Application  of  Payments  by  Officer.— A  surety  in  the  bond  of  a  public  of- 
ficer is  entitled  to  credit  for  all  payments  made  by  his  principal  during  the  time 
he  remained  in  office,  and  is  chargeable  only  with  the  moneys  received  by  him 
during  the  same  time.i^  And  where  there  are  consecutive  terms  and  different 
bonds,  moneys  arising  due,  and  collected  subsequently  to  the  execution  of  the 
second  bond,  cannot  be  applied  to  the  discharge  of  the  first  bond,  without  mani- 
fest injury  to  the  surety  in  the  second  bond:  and  vice  versa. i*'  And  this  right 
cannot  be  aft'ected  by  the  manner  in  which  such  payments  are  credited  at  the 
treasury. 20  But  where  balances  arising  at  different  times  against  the  officer 
are  all  within  the  term  covered  by  the  bond,  if  the  officer  does  not  elect  how  a 
payment  shall  be  applied,  it  may  be  applied  by  the  government  to  the  oldest  bal- 


ance. 


Payments  Made  after  Term  Expired.— As  to  any  disbursements  of  money, 
after  the  expiration  of  his  term  of  office,  for  which  the  officer  was  entitled  to 
credit,  it  w^as  at  the  election  of  the  government  to  apply  them  to  either  account 


Pet.  373,  8  L,.  Ed.  159.  And  so  also  as  to 
discharge  by  payment  under  orders  of  the 
comptroller  of  the  treasury.  United  States 
V.  Giles,  9  Cranch  212,  3  L.  Ed.  708.  See 
the  title   UNITED   STATES. 

18.  Application  of  payments  by  officer. — 
Bryan  v.  United  States,  1  Black  140,  17  L. 
Ed.  135.  See,  also,  United  States  v.  Stone, 
106    U.    S.    525,   531,   27    L.    Ed.    163. 

19.  As  between  different  terms. — United 
States  V.  January,  7  Cranch  572,  575,  3  L. 
Ed.  443;  United  States  v.  Eckford,  1  How. 
250,  262,  11  L.   Ed.  120. 

If  a  public  officer,  who  had  made  good 
out  of  his  pocket  the  loss  of  money  stolen 
from  his  custody,  should,  in  his  accounts 
with  the  government,  fall  behind,  so  that 
a  balance  as  large  as  that  sum  was  due, 
and  there  had  been  a  change  of  sureties  on 
the  bond,  those  who  were  sureties  when 
this  payment  was  made  could  insist  on 
that  sum  being  applied  to  their  exonera- 
tion pro  tanto.  United  States  v.  Smith, 
105  U.   S.   620,  26  L.    Ed.   1161. 

Payments  into  the  treasury  of  moneys 
accruing  and  received  in  the  second  term, 
shall  not  be  applied  to  the  extinguishment 
of  a  balance  apparently  due  at  the  end  of 
the  first  term.  Payments  made  in  the 
subsequent  term  of  moneys  received  on 
duty  bonds,  or  otherwise,  which  remained 
charged  to  the  officer  as  of  the  preceding 
official  term,  should  be  so  applied.  United 
States  V.  Eckford,  1  How.  250,  11  L.  Ed.  120. 

20.  Unaffected  by  mode  of  crediting. — 
United  States  v.  Eckford,  1  How.  250,  11 
L.   Ed.  120. 

Promise  of  superior  officer  to  the  con- 
trary notwithstanding. — When  a  public 
officer  has  given  two  bonds  for  his  official 
conduct,  at  different  periods,  and  with  dif- 
ferent sureties,  a  promise  by  his  superior 
officer  to  apply  his  payments  exclusively 
to  the  discharge  of  the  first  bond,  although 
some  of  the  payments  were  for  money  col- 
lected and  paid  after  the  second  bond  was 
given,  does  not  bind  the  United  States, 
and  does  not  amount  to  an  application  of 
the  payments  to  the  first  bond.  Unitcfl 
States  V.  January,  7  Cranch  572,  3  L.  Ed. 
443. 


Ordinary  rule  as  to  application  of  pay- 
ments inapplicable.— The  rule  adopted  in 
ordmary  cases  as  to  the  application  of 
payments  is  not  applicable  to  a  case  cir- 
cumstanced as  this  is;  where  the  receiver 
is  a  public  officer,  not  interested  in  the 
event  of  the  suit,  and  who  receives  on  ac- 
count of  the  United  States,  where  the 
payments  are  indiscriminately  made,  and 
where  different  sureties,  under  distinct 
obligations,  are  interested.  United  States 
V.  January,  7  Cranch  572,  575,  3  L.  Ed.  443- 

Contra. — It  has  been  held  in  one  case 
where  several  large  sums  had  been  re- 
ceived by  an  officer  before  and  subse- 
quent to  the  period  covered  by  his  bond, 
for  which  his  sureties  were  not  liable,  that 
where  payments  were  made  by  him  for 
which  he  and  his  sureties  were  entitled  to 
credit  in  accounting,  but  without  any  di- 
rection as  to  the  application  thereof,  the 
United  States  have  yet  a  right  to  apply 
these  payments  in  a  way  most  beneficial 
to  themselves,  and  so  as  not  to  extinguish 
the  sum  of  $1,683.52,  for  which  the  defend- 
ants (the  officer  and  his  sureties)  are  ac- 
countable, upon  his  official  bond,  although 
if  otherwise  applied  that  would  have  been 
entirely  wiped  out.  United  States  v.  Giles 
9   Cranch   212,   241,  3    L.   Ed.   708. 

21.  As  between  balances  during  term  in 
absence  of  election  to  apply. — Jones  v. 
United  States,  7  How.  681,  12  L.  Ed.  870; 
United  States  --.  Kirkpatrick,  9  Wheat' 
720,  724,  6  L.  Ed.   199. 

In  the  case  of  The  United  States  v. 
Kirkpatrick,  9  Wheat.  720,  724.  6  L.  Ed. 
199,  the  court  say  that  in  long  running 
accounts,  where  debts  and  credits  are  per- 
petually occurring,  and  no  balances  other- 
wise adjusted  than  for  the  purpose  of 
making  rests,  payments  ought  to  be  ap- 
plied to  extinguisli  the  debts  accordinsr  to 
the  priority  of  time.  In  this  case  they 
have  been  so  applied,  and  in  strict  con- 
formity with  the  times  at  wh^ch  su'-h  pay- 
ments were  made.  Jones  v.  United  States 
7  How.  681,  60-^  12  L.  Ed.  870.  See  ante! 
"Duration  of  Oblieation,"  V,  E.  2,  c  See' 
also,  the  title  PAYMENTS,  vol.  9,  p.  319.' 
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namely  to  the  extinguishment  of  dehits  for  moneys  received  either  hefore  or  after 
such  expiration. 22 

e.  Retention  of  Claim  Due  Surety  Pending  Final  Settlement. — Where  A.,  in 
whose  favor  an  allowance  of  a  claim  against  the  United  States  was  made,  was 
then  indebted  as  surety  on  an  official  bond  given  to  the  United  States,  the  amount 
of  such  indebtedness  was  properly  retained  by  the  treasury  department  as  a  set- 
ofif  to  await  the  final  adjustment  and  settlement  of  the  accounts  of  his  principal. 
Held,  that  the  court  of  claims  was  bound  to  adjudge  accordingly. "-3 

f.  Conveyance  for  Surety's  Indemnity. — The  obligor  in  an  official  bond  has  a 
right  to  convey  property  for  the  purpose  of  indemnifying  his  surety,  provided  it 
be  done  bona  fide,  and  there  is  no  lien  upon  the  property  of  the  obligor.  A 
fraudulent  combination  to  shield  property  of  either  or  both  fronf  just  responsi- 
bility, would  vitiate  any  such  conveyance  of.  course.^-* 

3.  Discharge  and  Relief — a.  In  General — (1)  Certificate  of  Xonindcbted- 
vess. — Where  a  bonded  officer,  upon  resignation,  procured  and  filed  the  required 
certificates  of  nonindebtedness,  his  frauds  and  defalcations  having  then  not  been 
discovered,  this  did  not  work  a  discharge  of  the  officer  or  his  sureties  from  lia- 
bility on  his  bond. 25 

(2)  Delay  in  Proceeding  against  Surety. — There  is  nothing  in  the  fact  that 
the  government  sued  the  officer  alone,  without  calling  upon  the  sureties  in  the 
bond,  whiqh  would  operate  to  the  injury  of  the  sureties.  And  there  is  no  evidence 
that  the  sureties  suffered  any  damage  by  reason  of  any  action  or  lack  of  action  on 
the  part  of  the  government,  so  there  is  no  estoppel  against  the  government  to 
show  the  falsity  of  the  certificates  and  vouchers. 2^ 

(3)  Acceptance  of  Anything  but  Money. — In  order  that  a  public  officer  and 
the  sureties  upon  his  official  bond  may  be  released  upon  an  accounting  had  and 
the  receipt  of  anything  but  money  to  balance  his  accounts,  there  must  be  an  in- 
tention to  release  them.  Qugere,  if  the  receipt  of  anything  but  money  could  dis- 
charge them,  where  not  authorized  by  law. 2" 


22.  Payments  made  after  term  expired. 
— United  States  z\  January,  7  Cranch  572, 
3  L.  Ed.  443.  See,  also,  United  States  v. 
Nichnll,   12   Wheat.   505,  511,  6  L.   Ed.  709. 

23.  Retention  of  claim  due  surety  pend- 
ing final  settlement. — McKnight  v.  United 
States,  98   U.   S.    179,   ISO,  25   L.   Ed.   115. 

24.  Conveyance  for  surety's  indemnity. 
— Leggett  v.  Humphreys,  21  How.  66,  16 
L.    Ed.    50. 

25.  Certificate  of  nonindebtedness. — 
Moses  z:  United  States,  166  U.  S.  571,  595, 
41    L.    Ed.    1119. 

.\lthough  such  certificates  were  un- 
doubtedly "prima  facie  evidence  of  the 
facts  they  certified  to  and  in  the  ab- 
sence of  any  evidence  of  mistake  or  of 
fraud  attacking  the  integrity  of  the  items, 
or  any  of  them,  appearing  on  the  books 
and  upon  which  the  certificates  were 
based,  they  would  be  conclusive  in  favor 
of  the  officer  in  any  action  against  him. 
Soule    V.    United    States,    100    U.    S.    8,    11, 

25  L.  Ed.  536;  United  States  v.  Bell,  111 
U.  S.  477,  28  L.  Ed.  477;  Ex  parte  Ran- 
dolph, 2  Brock.  447,  475;  United  States 
7\  Eckford,  1  How.  2.50,  263,  11  L.  Ed.  120; 
United   States  v.  Hunt,  105  U.  S.  183,  187, 

26  L.  Ed.  1037.  They  would  not,  however, 
be  conclusive  as  against  evidence  of  the 
forgery  of  any  vouchers  upon  which  the 
accounts  had  been  founded  and  the  settle- 
ment arrived  at;  this  is  too  plain  for  argu- 
inent."     Moses  v.  United  States,  166  U.  S. 


571,  593,  41  L.  Ed.  1119.  See,  also,  post, 
"Accounting  and  Settlement,"  V,  E,  3, 
a,    (4). 

26.  Delay  in  proceeding  against  surety. 
—Moses  z:  United  States,  166  U.  S.  571, 
595,  41  L.   Ed.  1119. 

The  government  is  not  charged  with 
laches  in  failing  to  take  proper  means  of 
enforcing  its  demands  against  the  officer, 
and  in  failing  to  promptly  notify  the  sure- 
ties of  the  fact  of  his  defalcation  and  of 
their  liability  to  respond  on  that  account 
to  the  e.xtent  of  the  penalty  of  the  bond. 
Moses  z:  United  States,  166  U.  S.  571, 
594,   41    L.    Ed.    1119. 

27.  Receipt  of  other  than  money. — 
Thompson  v.  Sioux  Falls  Nat.  Bank,  150 
U.   S.   231,  240,   241,  37   L.    Ed.   1063. 

Where  a  bank,  with  knowledge  that  a 
county  treasurer  had  not  funds  of  the 
county  sufficient  to  balance  his  accounts 
as  treasurer — in  short,  that  he  was  a  de- 
faulter— consented  to  give  him  a  fictitious 
credit,  in  order  to  enable  him  to  impose 
upon  the  county  commissioners,  and  the 
vital  question  is,  whether  the  commission- 
ers received  this  check  in  the  ordinary 
course  of  business,  believing  it  to  repre- 
sent an  actual  debt  of  the  bank  to  him  as 
county  treasurer  to  the  amount  of  the 
check,  if  the  commissioners  had  received 
this  check  believing  it  to  have  been  issued 
in  good  faith  and  retained  it,  it  is  possible 
the  county  might  have   stood  in  the  posi- 
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(4)  Accounting  and  Settlement. — Where  tliere  had  been  a  formal  accounting 
and  settlement  between  the  county  court  and  the  defendant  officer,  as  set  out  by 
the  plaintifif  himself  in  his  own  declaration,  one  which  the  county  court  undoubt- 
edly had  a  right  to  make,  in  receiving  the  acknowledgment  of  the  county  court 
that  he  was  fully  discharged  from  his  obligations  in  that  respect,  he  presents  a  de- 
fense to  an  action  on  his  bond  which  nothing  in  the  declaration  removes  or  in- 
validates.28  But  a  settlement  procured  by  fraud  may  be  restated  according  to 
the  true  facts  afterwards  discovered. 2*^ 

b.  Of  Surety — (1)  Indulgence  Extended  to  Officer. — Failure  to  Remove 
after  Notice  of  Default. — In  a  suit  by  the  United  States  against  the  sureties  of 
a  public  officer  on  his  official  bond,  it  is  no  defense  that  the  government,  through 
their  agent,  had  notice  of  the  defalcation  and  embezzlement  of  funds  by  the  of- 
ficer, and  yet  permitted  him  to  remain  in  office,  whereby  he  was  enabled  to  com- 
mit the  default  and  embezzlement,  as  to  which  such  defense  is  attempted  to  be 
interposed."^'^ 

Failure  to  Require  Proper  Settlements. — And  so  with  a  failure  to  require 
of  an  officer  the  settlements  directed  by  law.'"^ 

Delay  in  Proceeding  against  Principal. — Where  the  act  of  congress  gov- 
erning does  not,  in  terms,  discharge  the  obligors  from  the  direct  claim  of  the 
United  States  on  them,  on  the  failure  of  the  proper  officer  to  commence  a  suit 
against  the  defaulter,  within  the  time  it  prescribes,  their  liability,  therefore,  con- 
tinues; they  remain  the  debtors  of  the  United  States.  The  laches  of  such  officer 
does  not  release  the  claim  of  the  United  States  against  sureties  or  principal. ^^ 


tion  of  an  innocent  purchaser.  But  their 
receipt  of  it  and  their  turning  it  over  to 
the  sureties  was  evidently  a  single  act, 
and  intended  to  assist  the  sureties  in  pro- 
tecting themselves.  It  was  wholly  incon- 
sistent with  the  idea  of  releasing  them 
from  their  obligation.  Thompson  z\  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  239,  241, 
37  L.  Ed.  1063.  See,  also,  the  titles  BANKS 
AND  BANKING,  vol.  3,  p.  29;  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  pp.  297, 
303,   311. 

28.  Accounting  and  settlement. — Harsh- 
man  V.  Winterbottom,  123  U.  S.  215,  220, 
31    L.   Ed.   124. 

Payment  by  order  of  comptroller  of 
treasury. — The  comptroller  of  the  treasury 
has  a  right  to  direct  an  officer  to  whom  he 
shall  pay  money  received  upon  execution, 
and  a  payment  according  to  such  direction 
is  good,  and  will  be  a  discharge,  and,  it 
seems,  he  may  avail  himself  of  it,  upon  the 
trial,  without  having  submitted  it  as  a 
claim  to  the  accounting  officers  of  the 
treasury.  United  States  v.  Giles,  9  Cranch 
212,  3  L.  Ed.  708. 

Unauthorized  payment  to  another  oflfi- 
cer  no  discharge. — United  States  v.  Bu- 
ford,  3  Pet.    12,  29,  7  L.  Ed.  585. 

Locality. — The  bond  is  given  with  ref- 
erence to  the  laws  of  the  United  States 
on  that  subject:  and  such  accounting  is 
required  to  be  with  the  treasury'  depart- 
ment at  the  seat  of  government.  Cox  v. 
United  States,  C^  Pet.  172,  8  L.  Ed.  359. 

29.  Restatement. — Moses  v.  United 
States,  lOe  U.  S.  571,  598,  41  L.  Ed.  1119. 
Here  there  had  been  no  actual  formal 
settlement  and  discharge.  See,  also,  ante, 
"Certificate  of  Nonindebtedness,"  V,  E,  3. 
a,   (1). 

30.  Failure    to    remove    after    notice    of 


default.— Jones  v.  United  States,  18  Wall. 
662,  21  L.  Ed.  867,  citing  United  States  v. 
Vanzandt,  11  ^Wheat.  184,  6  L.  Ed.  448; 
United  States  Bank  v.  Dandridgc,  12 
Wheat.  64,  6  L.  Ed.  552;  Dox  v".  Post- 
master-General, 1  Pet.  318,  7  L.  Ed.  160; 
United  States  v.  Boyd,  15  Pet.  IST,  10  L. 
Ed.  706.  See,  also.  United  States  v. 
Nicholl,  12  Wheat.  505,  509,  6  L.  Ed.  709. 
An  omission  of  the  proper  officer  to 
recall  a  delinquent  ofiicer  as  required  by 
law,  does  not  discharge  his  suretj'.  United 
States  V.  Vanzandt,  11  Wheat.  184,  6  L.  Ed. 
448;  United  States  v.  Kirkpatrick,  9  Wheat. 
720,   6    L.    Ed.    199. 

31.  Failure  to  require  proper  settlements. 
—United  States  v.  Boyd,  15  Pet.  187,  208, 
10  L.   Ed.  706. 

Laches  is  not  imputable  to  the  govern- 
ment. The  regulations  requiring  settle- 
ments to  be  made  by  its  officers  at  short 
periods  are  designed  for  the  protection  of 
the  government,  and  merely  directory  to 
the  officers,  and  form  no  part  of  the  con- 
tract. Such  is  the  settled  doctrine  of  the 
court,  as  holden  in  the  United  States  v. 
Kirkpatrick,  9  Wheat.  720.  6  L.  Ed.  199; 
United  States  v.  Vanzandt,  11  Wheat.  184, 
6  L.  Ed.  448,  and  United  States  r.  Nicholl, 
12  Wheat.  505,  509.  6  L.  Ed.  709.  United 
States  V.  Boyd,  15  Pet.  187,  208,  10  L.  Ed. 
706.  See,  also,  Dox  v.  Postmaster-Gen- 
eral. 1  Pet.  318,  325,  7  L.  Ed.  160;  United 
States  V.  Nicholl,  12  Wheat.  .505,  509,  6  L. 
Ed.  709;  Minturn  v.  United  States.  106 
U.  S.  437,  445,  27  L.  Ed.  208;  United 
States  V.  Witten,  143  U.  S.  76.  36  L.  Ed. 
81;  Hart  V.  United  States,  95  U.  S.  316,  24 
L.    Ed.    479. 

32.  Delay  in  proceeding  against  princi- 
pal.— Dox  V.  Postmaster-General.  1  Pet. 
318,    323,    7    L.    Ed.    160;    Postmaster-Gen- 
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Express  Agreement  Extending  Time. — In  general,  laches  is  not  imputable  to 
the  government ;  but  quaere,  whether,  in  case  there  is  an  express  agreement  be- 
tween the  government  and  the  principal,  giving  time  to  the  latter,  and  suspending 
the  right  of  the  former  to  sue,  the  sureties  are  not  discharged,  as  in  a  similar  case 
between  private  individuals.-''^ 

Taking  Collateral  Security. — It  cannot  be  successfully  contended  that  tak- 
ing collateral  security  merely  can  suspend  the  remedy  on  an  official  bond.^'* 
And  the  question  whether  time  was  given,  or  not,  by  the  mortgage,  was  one  of 
law  for  the  court,  and  an  instruction  as  to  its  efifect  should  have  been  given  on 
request.^^ 

(2)  Act  Directing  Giving  of-Nezv  Sureties. — The  act  of  May  15,  1820,  ch. 
625,  §  2,  which  required  new  sureties  to  be  given  by  certain  public  officers,  on  or 
before  the  30th  of  September,  1820,  did  not  expressly,  or  by  implication,  dis- 
charge the  former  sureties   from   their  liability.-'^ 

(3)  Relief  of  Surety. — After  Satisfaction  of  Penalty  in  Full  Once. — Where 
the  surety  upon  an  official  bond  had  been  compelled  to  pay  the  whole  amount 
of  his  bond  in  other  suits,  before  a  third  party  recovered  judgment,  the  surety 
ought  to  have  been  relieved  against  an  execution  by  this  third  party.  Not  hav- 
ing been  allowed  to  plead  puis  darrein  continuance,  and  protect  himself  in  this 
way  by  showing  that  he  had  paid  the  full  amount  of  his  bond,  the  surety  ought  to 
have  been  relieved  in  equity  where  he  had  filed  a  bill  for  relief. •''" 

Succession  to  Government's  Priority. — The  same  right  of  priority,  which 
belongs  to  the  government,  attaches  to  the  claim  of  an  individual,  who,  as  surety, 
has  paid  money  to  the  government.^^ 

Injunction  or  Audita  Querela. — Where  a  defense  arises  after  judgment, 
the  surety  is  entitled  to  relief  by  bill  in  equity  for  an  injunction  or  by  audita 
querela.^^ 


era!  v.  'Early,  12  Wheat.  136,  6  L.  Ed.  577; 
Smith  V.  United  States,  5  Pet.  292,  8  L. 
Ed.  130;  United  States  v.  Kirkpatrick,  9 
Wheat.  720,  6   L-   Ed.   199. 

This  is  a  rule  of  public  policy  on  which 
there  is  no  difference  of  opinion  amon.g 
the  federal  or  state  courts.  Smith  z). 
United  States,  5  Pet.  292,  298,  8  L.  Ed. 
130. 

Where  but  little  more  than  five  years 
intervened,  between  the  time  when  the 
-um  due  from  the  principal  in  the  bond 
was  ascertained,  and  the  institution  of  the 
suit,  the  presumption  of  payment  has  never 
been  supposed  to  arise  from  length  of 
time,  in  such  a  case,  even  between  in- 
dividuals; much  less,  in  the  case  of  the 
United  States,  where  all  payments  are 
placed  on  that  record  which  must  be  kept 
by  the  officers  of  government.  Dox  v. 
Postmaster-General,  1  Pet.  318,  326.  7  L. 
Ed.  160.  See  the  titles  PAYMENT,  vol. 
9,  p.  349;  POSTAL  LAWS,  vol.  9,  p.  559. 

Eight  years  delay, — Held  not  to  dis- 
charge sureties.  Smith  v.  United  States, 
.'.  Pet.  292,  298,  8  L.  Ed.  130.  See  the  titles 
LACHES,  vol.  7,  p.  790;  LIMITATION 
OF  ACTIONS  AND  ADVERSE  POS- 
SESSION,  vol.    7.    p.    900. 

33.  Express  agreement  extending  time. 
—United  States  v.  Nicholl,  12  Wheat.  505^ 
6   L.    Ed.   709. 

A  mere  proposition  to  give  time,  and 
suspend  the  right  to  sue,  upon  certain  con- 
ditions  and    contingencies,   which    are    not 


proved  to  have  been  complied  with,  or 
to  have  happened,  will  not  discharge  the 
sureties.  The  cases  of  the  United  States 
V.  Kirkpatrick,  9  Wheat.  720,  6  L.  Ed.  199, 
and  the  United  States  v.  Vanzandt,  11 
Wheat.  184,  6  L.  Ed.  448,  applied  to  the 
determination  of  the  present  case.  United 
States  V.  Nicholl,  12  Wheat.  505,  6  L.  Ed. 
709. 

34.  Taking  collateral  security. — United 
States  z'.  Hodge,  6  How.  279,  282,  12  L- 
Ed.   437. 

Mortgage. — See  United  States  v.  Hodge, 
e    How.   279,   12    L.    Ed.   437. 

35.  Question  of  law. — United  States  v. 
Hodge,  6  How.  279,  12  L.  Ed.  437.  See, 
also,  Neilson,  v.  Lagow,  12  How.  98,  lOS, 
13    L.    Ed.    909. 

36.  Act  directing  giving  of  new  sure- 
ties.—United  States  V.  Nicholl,  12  Wheat. 
50.-).  6  L.   Ed.  709. 

37.  Relief  against  second  satisfaction  of 
penalty. — Humphreys  v.  Leggett,  9  How. 
297,  13  L-  Ed.  145,  reaffirmed  in  Leggett  v. 
Humphreys,  21   How.  66,  16  L.  Ed.  50. 

38.  Succession  to  government's  priority. 
—  Hunter  v.  United  States,  5  Pet.  173,  182, 
8  L.  Ed.  86.  See,  also.  United  States  v. 
Fisher,  2  Cranch  358,  359,  402,  2  L.  Ed. 
304.  See,  also,  the  title  UNITED 
STATES. 

39.  Injunction  or  audita  querela. — 
Humphrcvs  v.  Leggett,  9  How.  297,  313, 
13    L.    Ed.    145. 
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F.  Actions  on  Official  Bonds. — See  the  title  Bonds,  vol.  3,  p.  423,  et  seq., 
for  principles  applicable  to  bonds  generally. 

1.  Form  of  Proceeding,  Jurisdiction  and  in  What  Name  Maintainable. 
—Form  of  Proceeding  and  Jurisdiction.— Where  congress  by  statute  had 
provided  a  complete  and  exclusive  remedy  on  official  bonds  by  suit,  if  the  bond 
was  proceeded  on  against  the  officer  and  his  sureties,  it  could  not  have  been 
done  by  motion,  according  to  the  state  practice,  but  the  proceeding  must  have 
been  according  to  the  act  of  congress.  But  it  has  never  been  true,  that  a 
suit  on  his  bond,  governed  by  the  acts  of  congress,  furnished  the  exclusive  rem- 
edy as  against  the  officer  himself;  and  congress  intended  by  the  new  process 
act  of  1828,  to  add  the  cumulative  remedies,  then  existing  by  statute,  in  the 
new  states,  where  they  could  be  made  to  apply,  because  they  were  more  familiar 
to  the  courts  and  country,  and  better  adapted  to  the  certain  and  speedy  admin- 
istration of  justice."*" 

Notice. — The  notice  fixing  a  reasonable  time  for  production  of  vouchers, 
requirecT  by  the  act  of  1797,  is  no  longer  required,  whether  it  was  mandatory  or 
merely  directory .^^ 

Assumpsit  for  Balance  of  Account  or  Debt. — The  official  bond  given  by 
an  officer  does  not  extinguish  the  simple  contract  debt  arising  from  a  balance 
of  account  due  from  him  to  the  United  States.  An  action  of  assumpsit  for  the 
balance  of  account,  and  an  action  of  debt,  upon  the  bond,  against  the  principal 
and  sureties,  may  be  maintained  at  the  same  time.*- 

In  What  Name  Maintainable. — While  a  suit  may  be  brought  upon  an 
official  bond  in  the  name  of  the  official  upon  the  relation  or  to  the  use  of  the 
party  injured  by  the  breach,  whether  so  provided  in  the  statute  or  not.-*-^  and 
without  obtaining  the  government's  permission,**  yet,  in  order  to  maintain  a 
suit  upon  the  official  bond  of  a  public  officer,  a  plaintiff,  or  the  one  for  whose 
use  the  action  is  brought,  must  show  some  relation  of  contract  or  legal,  obliga- 
tion, between  the  officer  and  himself,  on  which  he  has  a  right  to  bring  this  suit.*^ 

2.  Against  Whom  Remedy  to  Be  Sought. — If  the  officer  received  fees, 
as  to  which  the  neglect  and  refusal  to  pay  over  to  the  United  States  the  surplus 
beyond  the  compensation  to  which  he  was  entitled  by  law  was  a  breach  of  the 
condition  of  his  official  bond,  both  as  respects  himself  and  the  sureties  in  the 
bond,  the  United  States  are  under  no  necessity  to  proceed  against  the  principal 
in  the  bond  by  an  action  on  the  case  for  money  had  and  received.**' 

3.  Necessary  Averments — a.  As  to  Appointment,  etc. — See  the  title  Bonds, 
vol.  3,  p.  428,  for  principles  applicable  to  all  bonds.  In  a  suit  upon  an  official 
bond,  the  fact  of  the  officer's  appointment  must  be  averred  with  sufficient  par- 
ticularity for  issue  to  be  taken  thereon.*" 

b.  As  to  Demand  upon  Officer. — Though  statutes  oblige  public  officers  to  pay 
over  when  required  by  the  secretary  of  tlie  treasury,  a  declaration  in  an  action 

40.  Forms  of  proceeding. — Gwin  v.  45.  Relation  of  privity  essential. — Harsh- 
Rreedlove,  2  How.  29,  .''.4,  II  L.  Ed.  167.  man  -'.  Winterlinttom,  12.S  U.  S  215  220 
See    the    title    COURTS,    vol.    4,    p.    11.50.       si  t,.  Ed.  124;  Savings  Bank  v.  Ward,  100 

41.  Notice   for  production  of  vouchers.  U.   S.   195,  202,  25   L.    Ed.   621.     See    also 
—Smith  V.   United   States,  5  Pet.  292,  S  L.  the  title   BONDS,  vol.   ?..  p.   426,  et  'seq. 
Ed.    130.             ....              ,               ,  46.   Against  whom  remedy  to  be  sought. 

42.  Assumpsit  for  balance  of  account  or  __United  States  r  Babbitt  95  U  S  3.34 
debt.— Walton  v.  United  States,  9  Wheat.  33^^  04  j^  e^  430.  See  the  title  RONDS', 
65],    6    L.    l',d.    182.                                              _  vol.     3,    p.    427 

Jurisdiction  of  suits  on  bonds  of  United  a.   ..-^            ■     ^           ^-         1             ^^, 

States    officers.-Sec    the    title    COURTS,  .  Action  against  sureties  alone. -T  he  ac- 

vol    4    D    9.''.2  "    '''•'^•'*'"^'    "'"^    sureties   upon    an    olihcia! 

43.  'in  what  name  maintainable.-How-  l'""'}  "l"'".''^.-  ^^'^  principal  is  sustained 
ard  V.  United  States,  184  U.  S.  676,  693.  :>\  'nH  ^""'^f"^  ^0-00^,  1^"^^' r  ^'A',' 
46  L.  Ed.  754.  See  the  title  CLERKS  OF  '•■  ""^S^-  «  T^"^^'-  "'»•  284.  12  L.  Ed.  437. 
COURT,  vol.  3,  p.  853.  47.      Averment     as     to     appointment. — 

44.  State's  permission  unnecessary.--  United  States  v.  Jackson,  104  U.  S.  41,  43, 
T Toward   v.    United    States,    184    U.    S.    676,       26    L.    Ed.    651. 

«92,   46  L.    Ed.   754. 
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on  the  bond,  stating  that  the  officer  had  been  often  requested  to  pay,  is  enough 
after  verdict,  there  having  been  general  regulations  in  force  at  the  time  the  bond 
here  sued  on  was  given,  requiring  such  officers  to  pay  at  stated  tiniest ^ 

c.  As  to  Receipt  or  Retention  of  Funds  during  Term  of  Bond. — Where  the 
date  of  a  surety  bond  is  subsequent  to  the  appointment  of  the  principal  to  office^ 
the  declaration  should  allege  that  the  money  collected  by  the  principal  remained 
in  his  hands  at  the  time  when  the  surety  bond  was  executed.-*^ 

d.  As  to  Breach  Geiiierally. — Declaration  held  not  to  set  out  a  breach  of  min- 
isterial duty.^*^ 

4.  Pleas  and  Defenses — a.  In  General. — See  the  title  Bonds,  vol.  3,  p.  430. 
et  seq.,  where  the  principles  applicable  to  all  bonds  arc  treated. 

Mode  of  Raising  Question  of  Validity  of  Bond. — The  objection  may  be 
raised  at  any  stage  of  the  trial,  as  by  objecting  to  the  introduction  of  the  bond 
in  evidence. ^^ 

b.  Plea  of  N^eza  Bond  Taken. — Where  an  action  was  brought  by  the  United 
States  upon  an  official  bond,  a  plea  that  the  United  States  had  accepted 'another 
bond  from  the  officer  was  bad.  The  new  bond  could  be  no  satisfaction  for  the 
damages  that  had  accrued  for  the  breach  of  the  condition  of  the  old  one.-^- 

c.  Pica  Addressed  to  the  Evidence. — Such  a  plea  is  bad.'"-' 

d.  Plea  or  Defense  of  False  Receipts  Given  by  Officer. — Pleas  alleging  that 
the  officer  had  made  returns  to  the  treasury  department,  falsely  admitting  that 
he  had  received  money  which  the  pleas  asserted  that  he  never  had  received, 
were  bad,  not  only  as  being  addressed  to  the  evidence,  but  because  the  sureties 
in  the  bond  were  bound  to  protect  the  United  States  from  the  commission  of 
the  very  fraud  which  they  attempted  to  set  up  as  a  defense.^'* 

e.  Plea  of  Payment  and  Accon)iting. — A  plea  alleging  that  no  public  moneys 
of  the  United  States  came  into  the  officer's  hands  as  such  after  the  execution 
of  the  bond,  and  that  none  were  received  by  him  for  which  the  sureties  were 
accountable  by  virtue  of  such  bond,  prior  to  its  execution,  remaining  in  his 
hands  at  the  time  of  its  execution,  or  at  any  time  afterwards,  not  paid  over  and 
accounted  for  accordir.g  to  law  before  the  suit  was  commenced,  was  a  full  and 
complete  answer  to  the  breach  alleged,  and  should  not  have  been  demurred  to. 
The  demurrer  being  general  as  to  all  the  pleas  and  bad  as  to  this  one.  judgment 
was  properly  given  against  the  plaintiffs  in  the  court  below. •^•'' 

f.  Plea  that  Officer's  Responsibility  Was  Greater  than  IVas  Expected. — Al- 
though when  the  bond  was  executed  it  might  not  have  been  supposed  that  the 
officer  would  have  such  large  sums  to  disburse,  that  fact  forms  no  defense  to 
an  action  on  the  bond,  which  was  conditioned  for  the  honest  disbursement  of 
the  public  moneys,  whatever  might  be  their  amoimt.^" 

g.  Plea  Alleging  Alteration  by  Affi.ving  Seals. — See  the  title  Alteration  op 
Instruments,  vol.  1,  p.  272. 

h.    Plea  of  Duress. — Where  the  United  vStates  instituted  an  action  for  the  re- 

48.  As  to  demand  upon  officer, — Boyden       title   BONDS,  vol.  3,  p.  4?)1. 

7'.    United   States,    1.3   Wall.    17,   20   L.    Kd.  54.     Plea    or    defense    of    false    receipts 

-,27.  given  by  officer. — United  States  f.  Girault, 

49.  As  to  receipt  or  retention  of  funds  11  How.  22,  DO.  1.3  L.  Ed.  .587,  distinguish- 
during  term  of  bond. — United  States  z'.  ing  United  States  v.  Boyd,  5  How.  29,  12 
Linn,  1    T^ow.   104,   11   L.   Rd.  64.  L.   Ed.  .36,  as   being  a  case  where   the   re- 

50.  As  to  breach  generally. — South  t'.  ceipts  falsely  returned  were  all  given  be- 
Maryland.   IS   How.  390,   1")   L.   Ed.  433.  fore  the  execution   of  the   bond   on   which 

51.  Mode  of  raising  question  of  validity  the  suit  was  brought.  No  part  of  them 
of  bond. — United  States  ?■.  Hodson,  10  fell  within  the  time  covered  by  the  bond. 
Wall.  39.-.,  404,  19  L.   I'.d.  937.  See  the  title   BONDS,  vol.  3,  pp.  424,  429. 

52.  Plea  of  new  bond  taken. — United  55.  Plea  of  payment  and  accounting. — 
States  7'.  Cirault.  11  How.  22.  13  L.  Ed.  United  States  v.  Girault,  11  How.  22,  13 
587.  L.    Ed.   r>87. 

53.  Plea  addressed  to  the  evidence  bad.  56.  Plea  that  officer's  responsibility  was 
— United    States    7:    Girault.    11    How.    22,  greater     than      was     expected. — Moses     z: 

13  L.  Ed.  587.     See.  also.  Christy  z:  Scott.       United    States,    166    U.    S.    571,    592,    41    L. 

14  How.  282,  293.   14   I..   Ed.   422.      See  the        Ed.     1119. 
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covery  of  a  sum  of  money  on  a  bond  given,  with  sureties  by  an  officer,  and  the 
defendants,  in  substance,  pleaded  that  the  bond,  with  the  condition  thereto. 
was  variant  from  that  prescribed  by  law,  and  was,  under  color  of  office,  extorted 
from  the  obligor  and  his  sureties,  contrary  to  the  statute,  by  the  then  secretary 
of  the  navy,  as  the  condition  of  the  officer's  remaining  in  office  and  receiving 
its  emoluments;  and  the  United  States  demurred  to  this  plea;  it  was  held,  that 
the  plea  constituted  a  good  bar  to  the  action.^^ 

i.  Pica  of  Receipt  in  Prizute  Capacity. — Where  a  public  officer  sued  for  public 
funds  alleged  to  have  been  received  by  him  from  another  officer,  plead  that  tlie 
transaction  was  a  private  one,  and  was  a  loan  to  him,  it  is  necessary  that  the 
facts  of  such  plea  should  be  traversed  by  the  replication,  unless  matter  in  avoid- 
ance be  set  up,  or  the  replication  will  be  bad  on  demurrer  thereto.^ ^ 

j.  Set-Off  or  Counterclaim. — See  the  titles  Bonds,  vol.  3,  p.  430;  Set-Off, 
Recoupment  and  Counterclaim;    United  States. 

k.  Demurrer  or  Replication  to  Plea. — Where  one  plea  affords  a  full  and  com- 
plete answer  to  the  breach  assigned  in  the  declaration,  it  should  not  have  been 
demurred  to.  Where  it  takes  issue  upon  the  breach,  it  should  conclude  to  the 
country ;  but  this  defect  is  available  only  by  a  special  demurrer.  As  the  de- 
murrer put  in  is  general  to  the  four  several  pleas,  if  any  one  of  them  constituted 
a  good  bar  to  the  action,  the  demurrer  is  bad.  On  this  ground  the  judgment 
was  properly  given  against  the  plaintiffs  in  the  court  below.^'' 

5.  Evidence  of  Default — a.  Treasury  Transcript  or  Copy,  and  Cop\  of 
Bond. — On  a  suit  by  the  United  States  upon  an  official  bond,  the  government 
may  properly  rest,  in  the  first  instance,  after  having  introduced  evidence  in  the 
form  of  a  duly  certified  transcript  of  the  adjustment  of  his  accounts  by  the  ac- 
counting officers  of  the  treasury.  It  need  not  show  that  the  officer  had  notice  of 
the  adjustment  of  his  accounts  or  of  the  balance  found  against  him  in  the 
transcript.^^ 

Presumption  of  Due  Execution  in  Absence  of  Seal. — See  the  title 
Bonds,  vol.  3,  p.  436. 

Conclusiveness. — The  sureties  on  an  official  bond  cannot  be  concluded  bv  a 
fabricated  account  of  their  principal  with  his  creditors ;  they  may  always  in- 
quire into  the  reality  and  truth  of  the  transactions  existing  between  them.*^^ 


57.  Plea  of  duress. — United  States  v. 
Tingey,  5  Pet.  115,  8  L-  Ed.  66.  See  ante, 
"Bond  Not  Required  by  Positive  Law — 
Voluntary  and  Involuntary  Bonds,"  V, 
E,  1,  b. 

58.  Plea  of  receipt  in  private  capacity. — 
United  States  v.  Buford,  3  Pet.  12,  31,  7 
L.    Ed.    585. 

59.  Demurrer  or  replication  to  plea. — 
United  States  z'.  Girault,  11  How.  22,  30, 
13    L.    Ed.    5S7. 

60.  When  government  may  rest  on  tran- 
script of  adjustment  of  accounts. — Wat- 
kins  V.  United  States,  9  Wall.  759,  19  L. 
Ed.  820;  United  States  v.  Pinson,  102  U. 
S.  548,  551,  26  L.  Ed.  226.  See  Rev.  Stat. 
U.    S.,   §   957. 

Where  the  suit  was  upon  an  official 
bond  and  the  district  attorney  ofifered  to 
read  in  evidence  an  authentic  copy  thereof, 
■which  the  court  refused  to  receive,  tliis 
refusal  was  erroneous.  United  States  z'. 
Wilkinson,  12  How.  246,  13   L.   Ed.  974. 

"If  there  was  any  fact  which,  notwith- 
standing the  authentication  of  the  copy, 
made  it  inadmissible,  it  ought  to  have 
been  shown  by  the  defendants,  and  set 
forth  in  the  exception."  United  States  z>. 
Wilkinson,  12  How.  246,  252,  253,  13  L. 
Ed.  974. 


As  to  admissibility  or  weight  of  treas- 
ury transcript  generally,  see  the  title 
DOCUMENTARY    EVIDENCE,    vol.    5, 

pp.    438,   439,    445,   447. 

Transcript  not  rendered  inadmissible  by 
certain  items  therein. — United  States  v. 
Hunt,  105  U.  S.  183,  187,  26  L.  Ed.  1037. 
See  the  title  DOCUMENTARY  EVI- 
DENCE, vol.  5,  p.  439.  See,  also,  ante, 
"Evidence  and  Burden  of  Proof,"  V,  E, 
2,   c,    (2). 

61.  Conclusiveness. — United  States  z\ 
Boyd,  5  How.  29,  12  L.  Ed.  36;  Bruce  z: 
United  States,  17  How.  437,  15  L.  Ed.  129; 
United  States  z'.  Eckford,  1  How.  250,  263, 
11  L.  Ed.  120;  United  States  z:  Gaussen. 
19  Wall.  198,  212,  21  L.  Ed.  41;  United 
States  z:  Hodge,  13  How.  478,  14  L.  Ed. 
231;  Watkins  z:  United  States,  9  Wall. 
759,  19  L.  Ed.  820;  Soule  z:  United  States, 
100  U.  S.  8,  11,  25  L.  Ed.  536;  United 
States  z>.  Dumas.  149  U.  S.  278,  285.  37  L. 
Ed.  734;  United  States  z:  Dumas,  No.  231, 
149  U.  S.  287.  37  L.  Ed.  737;  United  States 
z'.  Barlow,  132  U.  S.  271,  280,  33  L.  Ed. 
346.  See  the  title  DOCUMENTARY 
EVIDENCE,  vol.  5,  p.  447. 

"In  the  same  line,  it  has  been  held  by 
this  court  that  the  adjustment  of  accounts 
1  uide    by    the    auditor    is    prima    facie    evi- 
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b.  Production  of  CoiiiiiiissioH  or  Copy  Unnecessary. — In  an  action  upon  the 
official  bond  of  an  officer,  it  certainly  was  not  necessary  for  the  government  to 
produce  the  commission  of  the  officer,  or  a  certified  copy.  The  bond  upon  which 
the  suit  was  brought  recites  that  he  was  appointed  Indian  agent,  and  the  obligors 
in  the  bond  are  therefore  estojiped  from  denying  it.^- 

c.  Receipts. — Receipts  signed  by  a  public  officer,  which,  on  their  face,  con- 
stituted a  part  of  his  official  transactions,  and  formed  the  very  basis  of  the 
account  against  him  upon  the  books  of  the  treasury  departments,  are  admissible 
in  an  action  upon  his  official  bond  for  moneys  received  and  unaccounted  for. 
The  originals  would  be  competent  against  him,  for  they  are  not  secondary  evi- 
dence, although  they  may  show  the  existence  of  other  documents  more  in  detail. 
The  law  gives  to  a  copy  certified  by  the  treasury  department  at  least  the  same 
force  in  evidence  which  the  original  would  otherwise  have.*"'-'* 

In  Action  against  Officer  Unofficially — Variance. — In  an  action  against 
the  officer,  not  describing  him  in  his  official  capacity,  evidence  may  be  given  of 
moneys  received  in  his  official  capacity ;  and  under  account  for  money  had  and 
received,  evidence  may  be  given  of  public  stock  received  by  him,  where  such 
stock  is.  by  law.  made  receivable,  at  par,  in  payment  for  land  sold  by  the 
United  States.""* 

d.  Judgment  in  Action  against  Officer. — A  judgment  recovered  against  the 
officer  by  the  government  was  properly  admitted  in  evidence  against  the  sureties, 
although  neither  surety  was  a  party  to  that  judgment,  which  was  solely  against 
him,  and  the  record  in  that  case  was  admitted  in  evidence  over  the  objection 
and  exception  of  the  defendants.  It  proved,  at  least  prima  facie,  a  breach  of 
tlie  bond  by  showing  the  amount  of  public  moneys  which  the  principal  had 
failed  to  faithfully  expend  and  honestly  account  for.  It  was  far  beyond  the 
penalty  in  the  bond,  and,  unexplained,  the  judgment  was  sufficient  evidence  of 
the  breach  of  condition. '^'s 

e.  Presumption  as  to  Locality  of  Default. — As  there  was  no  evidence  before 
tlie  jury  that  any  part  of  the  defalcation  of  the  officer  occurred  without  the 
limits  of  the  district  in  which,  as  appears  by  the  bond,  he  was  to  act,  the  court 
below  might  well  instruct  the  jury  that,  in  the  absence  of  such  proof,  they 
were  bound  to  presume  that  the  deficiency  took  place  within  the  district. *''6 

f.  Burden  of  Proof  as  to  Altered  Bond. — A  party  who  claims  under  an  of- 
ficial bond  which  appears  on  its  face  to  have  been  altered,  is  bound  to  explain 
the  alteration ;  but  not  so,  when  the  alteration  is  averred  by  the  opposite  party, 
and  it  does  not  appear  upon  the  face  of  the_  instrument.*^" 

g.  Variance. — It  has  been  held  that  a  variance  in  date  of  the  bond  produced 
from  the  date  alleged,  where  it  is  plainly  the  same  bond,  may  be  disregarded.*'^ 

dence,     not     only     of     the    fact     and     the  Wheat.   li.">l,  0   L.   Ed.   182. 

^. mount   of   the    indebtedness,    but    also    of  65.   Judgment  in  action  against  officer.— 

1'  c   time   when   and   the   manner   in   which  Moses  v.  United  States,  IGG  U.  S.  .571,  600, 

iL    arose;    and    that    an    objection    to    the  41  L.  Ed.  1119,  citing  Drummond  v.  Prest- 

-tatement  does  not  lie  to  its  competency,  man,  12  Wheat.  51.5,  G  L.  Ed.  712;  United 

but  to  its  efifect."    United  States  v.  Dumas,  States  v.  Allsbury,  4  Wall.   18G,  18  L.   Ed. 

149  U    S.  278,  285,  37   L.   Ed.   734;   United  321;   McLaughlin  v.  Bank,  7   How.  220,   12 

States   z\    Stone.   106  U.    S.   525,   27   L.    Ed.  L.     Ed.    675;    Stovall    f.    Ranks,    10    Wall. 

1G3-  United  States  v.  Dumas,  No.  231,  149  583,   19  L.   Ed.    1036;   Washington    Ice   Co. 

U.   S.  287,   37  L.   Ed.   737.  f.   Webster,   125   U.    S.   42G,   31    L.    Ed.    799. 

Unofficial  letters  of  subordinate  officers.  66.     Presumption   as    to    locality   of   de- 

— See    the    title    DOCUM  I'.XTARY    EVI-  fault.— Duncan    7:    United    States,    7    Pet. 

DENCE,    vol.    5,    p.    458.  435.  449.  8  L.  Ed.   739. 

62.  Production  of  commission  or  copy  And  if  the  paymaster  acted  beyond  the 
unnecessary. — Bruce  7:  United  States,  17  limits  of  the  district,  it  was  incumbent  on 
How  4:;7  442,  15  L.  Ed.  129.  See  ante,  the  defendants  to  prove  the  fact.  Duncan 
"When   Appointment  Complete,"  TV,  B,  2.  v.   United   States.  7   Pet.  435,  8   L.   Ed.   739. 

63.  Receipts  and  evidence  thereof. — •  67.  Burden  of  proof  as  to  altered  bond. 
United  States  ?•  Hunt.  lO.",  U.  S.  183,  188,  —United  States  z:  Linn.  1  How.  104.  11  L. 
"6  L    Ed    in:!7.     See  the  title  Rl-Xi"TPTS.       Ed.  64.     See  the  title  ALTERATION  OE 

64.  In  action  against  officer  unofficially       INSTRUMENTS,   vol.    1,   p.    269. 

Variance. — Walton    7:    United    States,    9  68.    Variance. — Moses  v.   United    States, 
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6.  Judgment— a.  Against  Sureties.— As  to  the  sureties  upon  an  official  bond, 
a  judgment  cannot  be  rendered  beyond  the  penalty,  to  be  discharged  on  payment 
of  what  is  actually  due;  which,  of  course,  can  only  be  where  it  is  a  sum  less 
than  the  penalty .^^ 

b.  Against  Administrator  of  Surety. — It  was  not  error,  under  the  law  of 
Louisiana,  to  have  rendered  an  absolute  judgment  against  the  administrator 
of  the  succession  of  a  surety,  deceasedJ*^ 

c.  Interest. — It  is  not  error  to  give  interest  on  the  amount  of  the  judgment 
against  the  sureties  on  the  bond  of  a  public  officer,  for  public  moneys  not  ac- 
counted for,  from  the  date  from  which  the  accounts  of  the  officer  were  stated 
at  the  treasury  department.'^ 

d.  Joint  and  Several  Judgment.— But  as  the  liability  of  the  sureties  is  to 
be  governed  by  the  common  law,  and  is  joint  and  several,  the  United  States  are 
not  bound  to  divide  their  action  and  take  judgment  against  each  suretv.  for  his 
proportion  of  the  sum  due,  according  to  the  law  of  Louisiana."^ 

e.  Priority  of  Judgment  First  Obtained. — It  is  an  established  principle,  that 
the  person  who  first  sues,  and  obtains  judgment  on  an  official  bond,  is  entitled 
to  take  the  whole  of  the  penalty,  if  his  demand  amounts  to  so  much,  in  exclusion 
of  every  other  claimant."^ 

VI.   Injunctions   against   Public   Officers. 

Injunctions  against  officers  proceeding  unconstitutionally  under  color  of  their 
office  are  well  known."-^ 


]66  U.  S.  571,  578,  41  L.  Ed.  1119,  distin- 
guishine  Cooke  v.  Graham,  3  Cranch  239, 
■2    L.    Ed.    420. 

69.  Against  sureties. — Farrar  v.  United 
States,  5  Pet.  373,  385,  8  L.  Ed.  159. 

Where  the  petition  by  which  the  suit 
on  the  bond  was  instituted  stated  the  debt 
to  be  $15,555.18,  the  verdict  of  the  jury 
Avas  for  $20,000,  which  was  the  penalty 
of  the  bond;  and  upon  this  a  judgment 
was  entered  up  against  one  surety  and  the 
estate  of  the  other  surety  in  the  bond, 
jointly  and  severally,  for  $20,000,  and  a 
judgment  against  two  of  the  legal  repre- 
sentatives of  the  deceased  surety,  for 
^10,000  each,  it  was  held  that,  "Upon  no 
possible  ground  can  this  judgment  be  sus- 
tained." Cox  V.  United  States,  6  Pet.  172, 
8    L.    Ed.    359. 

70.  Against  administrator  of  surety. — 
Smythe  v.  United  States,  188  U.  S.  156, 
177,  47  L.  Ed.  425.  Sec  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  vol.  6, 
p.    182. 

71.  Interest. — Smythe  z:  United  States. 
188  U.  S.  150,  176,  47  L.  Ed.  425.  See  the 
title   INTEREST,  vol.   7.  pp.   225.  229. 

Breach  of  bond  and  notice  thereof. — 
United  States  v.  Curtis,  100  U.  S.  1 19,  123, 
25    L.    Ed.    571. 

72.  Judgment  need  not  sever  between 
sureties. — Cox  v.  United  States.  6  Pot.  172. 
8  E.  Ed.  359.  See  the  title  CONFLICT 
OF   LAWS,    vol.    3,   p.    1048. 

73.  Priority  of  judgment  first  obtained. 
— Dallas  v.  Chaloncr,  3  Dall.  500,  1  L.  Ivl. 
696.  See,  also.  Lea  7'.  Yard.  4  Dall.  95, 
106,  note.  1  L.  Ed.  756. 

74.  Injunction. — Pennoyer  v.  McCon- 
naushy,  140  U.  S.  1,  35  L.  Ed.  363;  Fargo 
7'.  Hart,  derided  at  this  term.  Chandler  z\ 
Dix,    194    U.    S.    590,    592,    -IS    L.    Ed.    1129; 


Board  of  Liquidation  v.  McComb,  92  U.  S 
531,  23  L.  Ed.  623. 

When  a  plain  official  duty,  requiring  no 
exercise  of  discretion,  is  threatened  to  be 
violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation 
cannot  be  had  at  law,  may  have  an  in- 
junction to  prevent  it.  Board  of  Liquida- 
tion V.  McComb,  92  U.  S.  531,  23  L.  Ed 
623. 

In  case  of  controversy,  a  court  of  equity 
is  the  proper  tribunal  to  prevent  an  in- 
jurious act  by  a  public  officer,  for  which 
the  law  might  give  no  adequate  redress, 
or  to  avoid  a  multiplicity  of  suits,  or  to 
prevent  a  cloud  from'  being  cast  over  the 
title.  Carroll  v.  Safiford,  3  How.  441,  11  L. 
Ed.  671;  Davis  v.  Gray,  16  Wall.  203,  220, 
21  L.  Ed.  447.  See  the  titles  INJUNC- 
TIONS, vol.  6,  pp.  1028,  et  seq.,  1052. 
1053,    1059;    STATE. 

Injunction    against    distress    warrant. 

See  post,  "Distress  against  Public  Officers 
and  Relief  Therefrom  by  Injunction,"  X, 
I>,    5. 

Injunction  against  revenue  official. — See 
the    title    REVENUE    LAWS. 

Injunction  against  removal  from  office. 
—See  post,  "Jurisdiction,"  VII,  C,  1,  a; 
"Not  Reviewable  if  Discretionarv,"  VII 
C,  2._  a.   (4).  y'  . 

Injunction  against  officer  collecting 
taxes. -Sec   the   title   T.AXATION. 

Injunction  against  rate  regulation. — See 
the    title    C.\R  RUCKS,    vol.    3,    p.    037. 

Injunctions  in  patent  controversies. — 
See  the  title  PATENTS,  vol.  9,  pp  •-'87 
292.    313. 

Injunctions  in  relation  to  public  lands. 
—See  the  title  PUBLIC  LANDS,  ante, 
p.    1. 
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VII.    Commencement,    Duration   and   Termination   of   Authority. 

A.  Commencement. — See  ante,  "When  Appointment  Complete,"  IV,  B,  I, 
An  officer  commissioned  to  hold  office  during  the  term  of  four  years  from  the 
2d  of  March,  1845,  is  in  office  on  the  2d  of  March,  1849.  The  word  "from" 
excludes  the  day  of  date,  and  his  term  begins  on  the  3rd."^ 

B.  Duration — 1.  In  General. — Life  tenure,  except  for  judicial  officers,  has 
never  existed  as  to  any  federal  office  ;'^  and  where  a  statute  provides  for  a 
certain  term  of  office,  it  does  not  mean  that  the  incumbent  cannot  be  removed 
by  proper  authority  -"^  the  tenure  is  determined  by  tbe  meaning  and  intention 
of  the  statute  or  constitution.'^^ 

2.  Power  of  Legislature  to  Fix  or  Change. — The  determination  of  the 
period  for  which  public  officers  are  appointed  is  fnatter  of  public  convenience 
or  necessity,  and  gives  rise  to  no  contract.'^*  And  this  whether  they  are  con- 
sidered state  or  federal  officers. ^*^ 

3.  Holding  Over  after  Expiration  of  Term. — Where  it  is  provided  in  the 
constitution  that  "they  shall  hold  their  offices  until  their  successors  shall  be 
qualified,"  they  may  tbus  hold  their  offices  much  longer  than  the  term  for  which 
they  are  elected. ^^  and  so  in  the  case  of  resignation;^-  otherwise,  an  officer's 
powers  cease  when  his  term  expires. ^-^ 

C.  Vacation  of  Office — 1.  In  General — a.  Jurisdiction. — A  court  of 
equitv  has  no  jurisdiction  over  the  appointment  and  removal  of  public  officers, 
whether   the   power   of   removal   is   vested,   as   well    as   that   of   appointment,    in 


Interference  with  executive  discretion. 
— See  post,  "Independence  of  Executive,'' 
IX,  A,   1,  h;   "In   General,"   IX,   B,   1. 

75.  "From"  a  certain  day  construed. — 
Best  V.  Polk,  18  Wall.   112,  21   L.   Ed.  805. 

76.  Life  tenure  unknown. — Shurtleff  v. 
United  States,  189  U.  S.  311.  31G,  47  L. 
Ed.  828;  McAllister  v.  United  States,  141 
U.  S.  174,  35  L.  Ed.  693.  See,  also.  Ex 
parte  Hennen,  13  Pet.  230,  259,  10  L.  Ed. 
138;  Blake  v.  United  States,  103  U.  S.  227, 
231,  26  E.  Ed.  462;  Keim  v.  United  States, 
177    U.    S.    290,    293,    44    L.    Ed.    774. 

77.  Certain  term  not  inconsistent  with 
removal. — Parsons  v.  United  States,  167 
U.  S.  324,  328,  42  L.  Ed.  185.  See  post, 
"By  Removal  or  Suspension,"  VII,  C,  2. 

"It  is  a  general  rule  that  an  office  is 
held  at  the  will  of  either  part}';  unless 
a  different  tenure  is  expressed  in  the  ap- 
pointment, or  is  implied  by  the  nature  of 
the  office,  or  results  from  ancient  usage." 
Ex  parte  Hennen,  13  Pet.  230,  260,  10  L. 
Ed.   138. 

78.  Dependent  on  statute. — Ex  parte 
Hennen,  13   Pet.  230,   10  L.   Ed.  138. 

In  the  United  States,  there  is  no  ancient 
usage,  which  can  apply  to  and  govern  the 
tenure  of  offices  created  by  the  constit^i- 
tion  and  laws.  Ex  parte  Hennen,  13  Pet. 
230,  10  L.  Ed.  138. 

Recess  appointment. — .\n  appointment 
by  the  president  of  a  collector  under  act 
of  1813  for  assessment  and  collection  of 
direct  taxes,  etc.,  during  the  recess  of  the 
senate,  was,  by  the  terms  of  the  statute, 
only  for  the  time  intervening  before  the 
end  of  the  next  session,  although  he  was 
reappointed  with  the  concurrence  of  the 
senate.    The  two  terms  are  distinct.  United 


States  V.  Kirkpatrick,  9  Wheat.  720,  6  L. 
Ed.  199.  See  post,  "For  Particular  Term 
Only,"  V,  E,  2,  c,  (1). 

79.  Power  of  legislature  to  fix  or  change. 
— Butler  T'.  Pennsj'lvania,  10  How.  402, 
410,  13  L.  Ed.  472;  Xewton  v.  Commis- 
sioners, ]00  U.  S.  54S.  559.  25  L.  Ed.  710. 
See  the  title  IMPAIRMENT  OF  OBLI- 
GATION OF  CONTRACTS,  vol.  6,  p. 
830. 

The  statute  of  California,  approved 
.•\pril,  15,  1880,  limiting  to  four  years  the 
terms  of  office  of  the  commissioners'  re- 
quired by  the  act  of  congress  of  June 
30,  1864,  c.  184  (13  Stat.  325),  "to  be  ap- 
pointed by  the  executive  of  California,"  to 
manage  the  Yosemite  and  ]\Iariposa  Big 
Tree  Grove,  is  not  repugnant  to  that  act, 
and  may  be  followed  by  him  in  making 
his  appointments.  Ashburner  v.  California, 
10:i  U.   S.  575,  26  L.   Ed.  415. 

80.  Whether  state  officers  or  not. — Ash- 
l)urncr  7'.  California,  lO:;  U.  S.  575,  579,  2!) 
L.    Ed.   415. 

81.  Holding  over  after  expiration  of 
term. — Badger  v.  United  States,  93  U.  S. 
599,  602,  23   L.   Ed.  991. 

82.  On  resignation. — Badger  v.  United 
States,    93    U.    S.    599,    603,    23    L.    Ed.    991. 

"When  it  is  said  in  the  statute  that  the 
resignation  may  be  thus  accepted,  it  is 
like  to  the  expiration  of  the  term  of  office. 
In  form  the  office  is  thereby  ended,  but 
to  make  it  effectual  it  must  be  followed 
by  the  qualification  of  a  successor." 
Badger  i'.  United  States,  93  U.  S.  599,  603, 
23    L.    Ed.   991. 

83.  Common-law  and  general  statutory 
rule.— Badger  v.  United  States,  93  U.  S. 
599,   601,  23   L.   Ed.   991. 
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executive    or    administrative    boards    or    officers,    or    is    entrusted    to    a    judicial 
tribunal.^'* 

b.  Hozij  Terminated — Xeccssity  for  Amotion. — Delinquency  of  an  officer,  al- 
tJiough  ground  for  removal,  does  not  ipso  facto  terminate  his  office.  He  con- 
tinues in  office  until   formally  removed.*'^ 

c.  Appointment  of  Successor  as  Removal. — Where  the  power  of  summary  re- 
moval exists,  the  regular  and  legal  appointment  of  another  to  an  office  operates 
as  removal  of  the  incumbent  thereof  without  any   formal  order  of  dismissal.***^ 

2.  By  Removal  or  Suspe:nsion — a.  Pozver  of  Removal — (1)  Vested  In- 
terest or  Right  in  Office. — An  officer  appointed  for  a  definite  time  or  during 
good  behavior  has  no  vested  interest  or  contract  right  in  his  office  of  which 
congress  cannot  deprive  him.'*" 

(2)  As  Incident  to  Pozi'er  of  Appoi)itmeiit.- — In  General. — Where  the  tenure 
of  the  office  was  not  fixed  by  law,  and  in  the  absence  of  all  constitutional  pro- 
vision or  statutory  regulation  or  specific  provision  to  the  contrary,  it  would 
seem  to  be  a  sound  and  necessary  rule  to  consider  the  power  of  removal  as  in- 
cident to  the  power  of  appointment.^'^ 

President's  Power  without  Senate's  Concurrence. — The  president's 
power  to  remove,  as  incident  to  his  power  of  appointment,  without  the  con- 
currence of  the  senate,  has  been  recognized  ever  since  the  repeal  of  the  tenure 
of  office  acts,  as  it  had  been  prior  to  their  enactment.  If  it  can  be  taken  away, 
it  would  require  very  clear  language  to  do  so  ;^^  and  this  is  the  case  independ- 


84.  Jurisdiction. — White  v.  Berry,  171 
U.  S.  3(36,  377,  43  L-  Ed.  199;  White  V. 
Butler,  171  U.  S.  379,  43  L.  Ed.  204.  See 
ante,  "Trying  Title  to  Office,"'   IV,   D. 

85.  How  terminated — Necessity  for 
amotion. — United  States  z'.  Vanzandt,  11 
Wheat.  184,  189,  6  L-  Ed.  448;  United 
States  v.  Nickoll,  12  Wheat.  505,  509,  6 
L.   Ed.  709. 

86.  By  appointment  of  successor. — McEl- 
rath  V.  United  States,  102  U.  S.  426,  437, 
26  h.  Ed.  189;  Blake  v.  United  States,  103 
U.  S.  227,  26  L.  Ed.  462;  United  States  v. 
Kirkpatrick,  9  Wheat.  720,  733,  6  L.  Ed. 
199;  E.X  parte  Hennen,  13  Pet.  230,  261,  10 
L.  Ed.  138.  See,  also,  White  v.  Berry,  171 
U.  S.  366,  378,  43  L.  Ed.  199;  White  v. 
Butler,  171  U.  S.  379,  43  L.  Ed.  204. 

87.  Vested  interest  or  right  in  office. — 
Crenshaw  v.  United  States,  134  U.  S.  99, 
104,  33  L.  Ed.  825;  Butler  v.  Pennsylvania, 
10  How.  402,  416,  13  L.  Ed.  472;  Newton 
f.  Commissioners,  100  U.  S.  548,  559,  25 
L.  Ed.  710.  See  the  title  IMPAIRMENT 
OF  OBLIGATION  OF  CONTRACTS, 
vol.   7,  p.  830,  et  seq. 

88.  Power  of  removal  incident  to  power 
of  appointment. — E.x  parte  Ilenncn,  13 
Pet.  230,  10  L.  Ed.  138;  Blake  v.  United 
States,  103  U.  S.  227,  26  L.  Ed.  462;  United 
States  V.  Allred,  155  U.  S.  591,  594,  39  L. 
Ed.  273;  Parsons  v.  United  States,  167  U. 
S.  324,  331,  42  L.  Ed.  185;  Keim  v.  United 
States,  177  U.  S.  290,  293,  44  L.  Ed.  774; 
Reagan  v.  United  States,  182  U.  S.  419,  45 
L.  Ed.  1162;  Shurtlcfif  z\  United  States,  189 
U.  S.  311,  315,  47  L.  Ed.  828.  See,  also, 
ante,    "Duration,"    VII,    B. 

89.  President's  power. — Parsons  v. 
United  States.  167  U.  S.  324,  42  L.  Ed.  185; 
Shurtlefif  v.  United  States,  189  U.  S.  311, 
314,  47  L.  Ed.  828;  E.x  parte  Hennen,  13 
Pet.   230,   10   L.   Ed.   138. 


But  see  the  remark  of  Chief  Justice 
Marshall,  in  the  course  of  his  opinion  in 
Marbury  v.  Madison,  1  Cranch  137,  2  L. 
Ed.  60,  and  comment  upon  that  remark  in 
Parsons  v.  United  States,  K<  U.  S.  324, 
335,  42  L.  Ed.  185.  See,  also,  McAllister 
V.  United  States,  141  U.  S.  174,  188,  35  L. 
Ed.  693. 

"In  Blake  v.  United  States,  103  U.  S. 
227,  26  L.  Ed.  462,  *  *  *  although  the  ques- 
tion was  regarded  as  not  free  from  diffi- 
culty it  was  held  that  there  was  no  inten- 
tion on  the  part  of  congress  to  deny  or 
restrict  the  power  of  the  president  with 
the  consent  of  the  senate  to  displace  army 
and  naval  officers  in  time  of  peace  by  the 
appointment  of  others  in  their  places.  This 
indicates  the  tendency  of  the  court  to  re- 
quire explicit  language  to  that  effect,  be- 
fore holding  the  power  of  the  president 
to  have  been  taken  away  by  an  act  of  con- 
gress." Shurtlefif  v.  United  States,  189  U. 
S.  311,  315,  47   L.   Ed.  828. 

Tenure  of  office  acts. — Upon  the  eflfect 
and  constitutionality  of  these  acts,  see 
Parsons  i:  United  States,  167  U.  S.  324, 
339,  42  L.  Ed.  185;  Embry  v.  United  States, 
100  U.   S.   680,   683,  25   L.    Ed.  772. 

"Whether  or  not  congress  can  restrict 
the  power  of  removal  incident  to  the 
power  of  appointment  of  those  officers 
who  are  appointed  by  the  president  by  and 
with  the  advice  and  consent  of  the  senate 
under  the  authority  of  the  constitution 
(article  2,  §  2),  does  not  arise  in  this  case 
and  need  not  be  considered."  United 
States  V.  Perkins,  116  U.  S.  483,  484,  29 
L.  Ed.  700.  See.  also,  Shurtlefif  v.  United 
States,  189  U.  S.  311.  314,  47  L.   Ed.  828. 

The  intention  of  congress  in  the  repeal 
of  the  tenure  of  office  sections  of  the  Re- 
vised v^tatutcs  was  again  to  concede  to  the 
president    the   power   of   removal   if   taken 
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ently  of  any  provision   for  removal  at  i)lca.sure.''" 

Specification  of  Certain  Causes   Not   Exclusive  of  Others. — The  mere 

specification  in  the  statute  of  some  causes  for  removal  does  not  therehy  exclude 
the  right  of  the  president  to  remove  for  any  other  reason  which  he,  acting  with 
a  due  sense  of  his  official  responsihility,  should  think  sufficient,"^  and  it  is  at 
least  doubtful  if  congress  could  so  limit  the  president's  power  as  to  such  of- 
ficers.92 

Removals  under  the  Civil  Service  Rules. — See  ante,  "Civil  Service,"  II, 
D:    -Civil  Service,"  IV,  C. 

Exceptions. — Territorial  officers, ^^^  and  officers  whose  appointment  is  vested 
by  congress  in  the  heads  of  departments,  are  exceptions."-* 

(3)  Wlicre  Term  of  Office  Fixed. — A  statute  providing  that  an  officer  shall  be 
appointed  for  a  certain  term,  and  his  commission  shall  expire  at  the  end  thereof^ 
does  not  provide  for  the  continuance  in  office  for  four  years  at  all  events  and  for 
a  termination  at  the  expiration  of  that  period,  but  means  to  provide  that  the  term 
shall  not  last  longer  than  four  years,  subject  to  the  right  of  the  president  to 
sooner  remove."-^ 

(4)  Not  Rcviczi^ablc  if  Discretionary. — Where  the  power  of  removal  is  vested 
at  discretion  in  the  appointing  authority,  the  courts  will  not  control  or  entertain 
any  inquiry  into  the  ground  of  removal. "^^ 

(5)  Rescission  of  Order  of  Dismissal  Ineffectuul. — A  vacancy  in  office  created 
by  a  lawful  order  of  dismissal  from  the.  service,  can  only  be  filled  by  a  new  and 
original  appointment.  A  rescission  of  the  order  of  dismissal  would  not  restore 
the  incumbent. ^^ 

from  him  by  the  original  tenure  of  office 
act,  and  by  reason  of  the  repeal  to  thereby 
enable  him  to  remove  an  officer  when  in 
his  discretion  he  regards  it  for  the  public 
good,  although  the  term  of  office  may  have 
been  limited  by  the  words  of  the  statute 
creating  the  office.  Parsons  v.  United 
States,  167  U.  S.  3:M,  343,  42  L.  Ed.  185. 

90.  Provision  for  removal  unnecessary. 
—Parsons  v.  United  States,  167  U.  S.  324, 
338  42  L.  Ed.  185;  Shurtleff  v.  United 
States,  ISO  U.  S.  311,  315,  47  L.   Ed.  828. 

91.  Specification  of  certain  causes  not 
exclusive  of  others. — Shurtleff  v.  United 
States,  189  U.  S.  311,  317,  47  L.  Ed.  828, 
where  it  is  said  that  the  maxim  exprcssio 
unius  est  exchisio  alterius  does  not  re- 
quire  this  construction. 

92.  Power  of  congress  doubtful. — Shurt- 
leff V.  United  States,  189  U.  S.  311.  314,  47 
L  Ed.  828.  See,  also,  United  States  v. 
Perkins,   116  U.   S.   483,  29   L.   Ed.   700. 

93.  Exceptions — Territorial  offices. — 
The  decision  in  McAllister  v.  United 
States,  141  U.  S.  174,  189,  35  L.  Ed.  693,  is 
a  recognition  of  the  complete  authority  of 
congress  over  territorial  offices,  in  virtue 
of  "those  general  powers  which  that  body 
possesses  over  the  territories  of  the  United 
States,"  as  Marbury  v.  Madison,  1  Cranch 
137.  2  L.  Ed.  60,  was  a  recognition  of  the 
power  of  congre!»s  over  the  term  of  office 
of  a  justice  of  the  peace  for  the  District 
of  Columbia. 

94.  Officers  appointed  by  departmental 
heads. — -"When  congress,  by  law,  vests  the 
appointment  of  inferior  officers  in  the 
heads  of  departments  it  may  limit  and  re- 
strict the  power  of  removal  as  it  deems 
best  for  the  public  interest.  The  constitu- 
tional  authority   in   congress   to   thus   vest 


the  appointment  implies  authority  to  limit, 
restrict,  and  regulate  the  removal  by  such 
laws  as  congress  may  enact  in  relation  to 
the  officers  so  appointed."  United  States 
V.  Perkins,  116  U.  S.  483,  485,  29  L.  Ed. 
700. 

95.  When  term  of  office  fixed. — Parsons 
V.  United  States,  167  U.  S.  324,  328,  42  L- 
Ed.   185. 

96.  Not  reviewable  if  discretionary. — 
Ex  parte  Hennen,  13  Pet.  230,  261,  10  L- 
Ed.  138;  Reagan  v.  United  States,  182  U. 
S.    419,   425,   45    L.    Ed.    1162. 

Interference  by  the  judicial  department 
in  such  cases  would  lead  to  the  utmost 
confusion  in  the  management  of  execu- 
tive affairs.  White  v.  Berry,  171  U.  S.  366, 
378,  43  L.  Ed.  199;  White  v.  Butler,  171  U. 
S.   379,  43  L.   Ed.  204. 

If  it  did,  under  the  authorities  cited,  such 
proceedings  cannot  be  restrained  by  a 
court  of  the  United  States,  sitting  in 
equity,  and  therefore  the  court  below 
erred  in  passing  the  final  decree  which  has 
been  brought  here  for  review.  White  7'. 
Berry,  171  U.  S.  366,  378.  43  L.  Ed.  199; 
White  V.  Butler,  171  U.  S.  379,  43  L.  Ed. 
204. 

Action  of  secretary  of  interior. — Unless 
there  be  some  snecific  provision  to  the 
contrary,  the  action  of  the  secretary  of 
the  interior  in  removing  the  petitioner 
from  office  on  account  of  inefficiency  is  be- 
yond review  in  the  courts  either  by  man- 
damus to  reinstate  him  or  by  compelling 
payment  of  salary  as  though  he  had  not 
been  removed.  Keim  v.  United  States,  177 
U.  S.  200.  293.  44  L.  Ed.  774. 

97.  Rescission  of  order  of  dismissal  in- 
effectual.— Ignited  States  v.  Corson,  114 
U.  S.  610,  622,  29  L.   Ed.  254. 
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b.  Grounds  of  Removal — (1)  //;  General. — Necessity  for  Assignment. — 
\yhere  officers  are  removable  at  pleasure,  cause  for  such  removal  need  not  be  as- 
signed.^^ 

"Causes  Prescribed  by  Law"  Construed.— "The  words  'causes  prescribed 
by  law,'  manifestly  relate  to  causes  prescribed  when  the  act  was  approved,  or  at 
least  when  the  removal  was  made.'"-"* 

(2)  Incouipatibility  of  Offices.— In  General. — A  statute  which  renders  two 
offices  incompatible  for  the  future  does  not,  ex  proprio  vigore,  create  a  vacancy 
in  one  of  the  offices  where  both  are  held  by  the  same  party,  but  he  may  re- 
tain either  office  and  resign  the  other,^  although  if  the  appointment  to  the  other 
office  were  made  after  the  passage  of  the  act,  it  might  well  be  held  to  be  void, 
leaving  the  person  in  the  possession  of  the  first  office. ^ 

State  and  Federal  Offices. — To  be  incompatible,  they  must  come  within  the 
prohibitory  terms  of  some  statute  or  constitutional  provision.^ 

As  to  Army  and  Navy  Officers. — See  the  title  Army  and  Navy  vol  2  pp 
503,  504. 

As  to  Clerks  of  Court. — See  the  title  Ci.i;rks  op  Court,  vol.  3,  p.  850. 

(3)  Removal  from  Subdivision  for  Which  Elected. — See  ante,  "Citizenship 
and   Residence,"    III,   C. 

c.  Procedure — (1)  Necessity  for  Charges,  Notice  and  Hearing — (a)  Under 
General  Power  of  Removal. — The  grant  of  a  general  power  to  remove  carries 
with  it  the  right  to  remove  at  any  time  or  in  any  manner  deemed  best,  with  or 
without  notice.'* 

When  Causes  of  Removal  'Are  Prescribed  Notice  and  Hearing  Nec- 
essary,— Where  congress  creates  an. office,  and  under  provision  of  the  act  the 
officer  might  be  removed  from  office  at  any  time  for  inefficiency,  neglect  of  duty, 
or  malfeasance  in  office,  if  the  removal  is  sought  to  be  made  ^r  those  causes, 
or  either  of  them,  the  officer  is  entitled  to  notice  and  a  hearing. ^^ 

Removal  by  President  without  Notice— Presumption. — It  must  be  pre- 
sumed that  the  president  did  not  make  the  removal  for  any  cause  assignable  in 
the  statute,  where  there  was  given  to  the  officer  no  notice  or  opportunity  to  de- 
fend.^ 

(b)  Under  Civil  Service  Lazv. — By  the  president's  order  of  July  27,  1897  (14 
An.  Rep.  Civ.  Serv.  Comm.  133)  :    "No  removal  shall  be  made  from  any  posi- 

98.  Assignment  of  cause  of  removal. —  right  to  the  other  office.  United  States  v. 
Ex  parte  Heniien,  13  Pet.  230,  10  L.  Ed.  Harsha,  172  U.  S.  567,  572,  43  L.  Ed.  556. 
138.  3.    State  and  federal  offices. — Common- 

99.  "Causes  prescribed  by  law"  con-  wealth  ?'.  Dallas,  4  Dall.  229,  1  L.  Ed.  812. 
strued. — ^'eaqan  v.  United  States,  182  U.  4.  Under  general  power  of  removal.— 
S.  419,  425,  45  L.  Ed.  1162.                           ,  Eckloff  v.  District  of  Columbia,  135  U.  S. 

"The    sng^gestion    that    the    proviso    re-  240,   241,  34  L.   Ed.   120. 
fers   to   such   causes   as   courts   might   rec-  Where  no  causes  of  removal  are   speci- 

ognize  as  just  will  not  do,  for  'prescribed  fied    by    constitution    or    statute,    and    the 

by  law'  is  prescribed  by  legislative  act,  and  term  of  office  is  not  for  a  fixed  period,  the 

removal    for    cause,    when    causes    are    not  appointihg  power  can   remove  at  pleasure 

defined    nor    removal    for    cause    provided  or  for  such   cause  as   it   deemed   sufficient, 

for,   is   a  matter   of  discretion   and  not   re-  Shurtleff  v.   United   States,    189  U.    S    311, 

viewable."      Reasran   v.    United   States,   182  314,    47    I^.    Ed.    828;     Reaean     ?>.      United 

U.   S.   419,  425,  45   L.    Ed.    1162.  States.  1S2  U.  S.  419,  425,  45  L.   Ed.  1162. 

Power  of  congress   to   limit  president's  5.    When  causes  of    removal    are     pre- 

power  of  removal  to  certain  causes. — See  scribed   notice   and    hearing     necessary. ■ 

ante,   ".As    Incident   to    Power   of   Appoint-  Shurtleff  7'.    United    States,    189    U.    S     311 

ment,"  VTT,  C.  2.  a,  (2).  313.    47    L.    Ed.    828;     Reagan     v.  '  United 

1.  Incomoatibilitv     of     offices. — United  States,  ^82  U.  S.  419,  425.  45  L.  Ed.  1162. 
States  7'.  Harsha,  172  U.  S.  567,  571,  43  L.  6.    Removal  by  oresident  v"thout  notice 
Ed.  556.  —Presumption.— Shurtleff  t-.  United  Slates 

2.  ITnited  Stntes  7'.  Harsha,  172  U.  S.  189  U.  S.  311,  314,  47  L.  Ed.  828.  See," 
567.  572,  43  T,.   Ed.  556.     _  also,  ante.  "As   Incident  to  Power  of  Ap- 

The    fact    that    his    resignation    had    not  pointment,"  VTT.   C,  2,  a,   (2). 

been    accented,    and    th.-it   he   continued    to  Due  nrocess  of  law. — See  the  title  DUE 

perform   the   duties   of  both,   claiming  pav  PROCI'SS    OE    LAW,   vol.   5.   pp.   538,   et 

for  both,  does  not  affect  the  result,  or  his  seq.,  629,  658. 
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tion  subject  to  competitive  examination  except  for  just  cause  and  upon  written 
charges  tiled  with  the  head  of  the  department  or  other  appointing  officer,  and  of 
which  the  accused  shall  have  full  notice  and  an  opportunity  to  make  defense."^ 

(2)  Impeachment. — Officers  of  the  army  are  subject  to  be  deprived  of  their 
<;ommissions  by  the  decision  of  a  court-martial.  So  are  civil  officers  by  impeach- 
ment. The  difference  between  the  two  cases  is  in  the  form  and  mode  of  trial, 
not  in  the  principle,  which  leaves  unimpaired  in  both  cases  alike  the  whole  con- 
stitutional power  of  the  president.^ 

(3)  Ouster  and  Supersedeas  Thereto — Effect. — Where  a  writ  of  error  and 
supersedeas  is  granted  to  a  judgment  of  ouster  rendered  in  another  court,  it 
does  not  operate  to  stay  the  execution  of  the  judgment  until  lodged  with  the 
bond  in  the  clerk's  office  of  the  court  to  w^hich  it  runs.  The  judgment  operated 
of  itself  to  remove  the  incumbent  and  leave  his  office  vacant,  and  it  needed  no 
execution  to  carry  it  into  effect.*^ 

(4)  Mandamus. — See  the  title  Mandamus,  vol.  8,  p.  35. ^"^ 

3.  By  Resigxation  or  Abandonment — a.  Execution  and  Delivery. — Where 
-an  officer  placed  his  resignation,  undated,  in  the  hands  of  a  depositary,  with  power 
to  forward  it  to  the  proper  authorities  in  the  event  described,  he  authorized  the 
holder,  upon  the  happening  of  the  event,  to  fill  up  the  date;  and  the  subsequent 
conduct  of  the  petitioner  supports  the  conclusion  that  the  depositary  did  not  ex- 
ceed  hfs   authority.     The  resignation   was   effectual." 

b.  Acceptance  and  Communication  Thereof. — According  to  the  common-law 
rule,  the  resignation  would  not  be  complete,  so  as  to  take  eft'ect  in  vacating  the 
office,  until  it  was  presented  to  the  proper  authority  and  either  accepted  by  them 
•or  acted  upon  by  making  a  new  appointment,^^  unless,  by  special  provision  of 
law,  it  takes  effect  when  filed. ^^  But  sometimes  he  is  not  relieved  until  his  suc- 
cessor is  chosen  and  qualified.^* 


7.  President's  order  of  July  27,   1897.— 

United    States   i:    W'ickersham,   201    U.    S. 
390,  398,  50   L.   Ed.   798. 

The  action  of  the  surveyor  general  in 
removing  a  stenographer  in  his  oflice  who 
was  under  the  protection  of  the  civil 
service  rules  and  orders,  which  was  not 
upon  written  charges,  and  no  notice  or  op- 
portunity to  make  defense  was  given  to 
the  accused,  as  provided  in  that  order,  the 
employee  being  entitled  to  the  protection 
of  this  order,  and  to  have  notice  of  the 
charges  preferred,  and  an  opportunity  to 
make  defense,  the  attempted  removal,  if 
such  it  was,  was  without  legal  eft'ect. 
United  States  v.  Wickersham,  201  U.  S. 
390,  ?.98,  .50  L.  Ed.  798.  See,  also,  ante, 
"Civil  Service,"  II,  D;  "Civil  Service," 
I\',  C. 

8.  Impeachment. — Blake  v.  United 
States,   103    U.    S.   227,  233,   26   L.    Ed.   462. 

The  house  of  representatives  has  the 
sole  right  to  impeach  officers  of  the  gov- 
ernment, and  the  senate  to  try  them.  Kil- 
bourn  r.  Thompson,  103  U.  S.  168,  190,  26 
L.   Ed.  377. 

9.  Ouster  and  supersedeas  thereto — Ef- 
fect.— Foster  v.  Kansas,  112  U.  S.  201,  204, 
28  L.  Ed.  629. 

The  statute  gave  the  judge  of  the  dis- 
trict court  authority  to  fill  the  vacancy  thus 
created,  and  when  he  did  so  the  office  was 
in  fact  vacant  when  the  appointee  ac- 
cepted his  appointment,  gave  his  bond, 
and  took  the  requisite  oath.  He  was  thus 
in    office    before    the    supersedeas    became 


operative.  What  effect  the  supersedeas 
had,  when  it  was  afterwards  obtained,  on 
the  previous  appointment,  not  decided. 
Foster  v.  Kansas,  112  U.  S.  201,  204,  28 
L.  Ed.  629.  See,  also.  Board  of  Comm'rs 
v.  Gorman,  19  Wall.  661,  22  L.  Ed.  226. 
And  see  the  titles  CONTEMPT,  vol.  4, 
p.  534;  SUPERSEDEAS  Ai\D  STAY  OF 
PROCEEDINGS. 

10.  Mandamus  to  enforce  ouster. — See 
the  title  MANDAMUS,' vol.  8,  p.  45.  See, 
also,  the  title  APPEAL  AND  ERROR, 
vol.    1,   p.   399. 

11.  Formality  and  effect — Delivery. — 
Mimmack  z:  United  States,  97  U.  S.  426, 
436,  24  L.  Ed.  1067.  See  the  title  ARMY 
AND  NAVY,  vol.  2,  p.  524. 

Proper  authority  to  receive. — Edwards 
v.  United  States,  103  U.  S.  471,  475,  26  L. 
Ed.  314.  As  to  right  to  resign,  see  ante, 
".Acceptance    by   .\ppointee,"    IV,    B,   2,   d. 

12.  Acceptance  and  communication 
thereof. — Edwards  v.  United  States,  103  U. 
S.  471,  478,  26  L.  Ed.  314;  Badger  v.  United 
States,  93  U.  S.  599,  23  L.  Ed.  991;  Sala- 
manca Tp.  7'.  Wilson,  109  U.  S.  627,  27  L- 
Ed.  1055;  Mimmack  v.  United  States,  97 
U.    S.   426,    437,   24   L.    Ed.    1067. 

Michigan. — See  Edwards  v.  United 
States,  103  U.  S.  471,  26  L.  Ed.  314; 
Thompson  v.  United  States,  103  U.  S.  480, 
26    L.    Ed.    521. 

13.  Special  provision  for  taking  effect 
when  filed. — .Xmy  v.  Watertown,  No.  1, 
i;!0   U.   S.  301.  316.  32   L.   Ed.  946, 

14.  Necessity   for   qualification   of   sue- 
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c.  Withdrazi'al  of  Resignation  or  Acceptance. — As  to  ofificers  who  are  nomi- 
nated by  the  president  and  confirmed  by  the  senate,  where  one  ceased  to  be 
such  an  officer  when  notified  that  his  resignation  had  been  accepted,  nothing 
could  reinstate  him  in  the  office  short  of  a  new  nomination  and  confirmation. 
The  revocation  of  such  acceptance  would  not  be  sufficient. ^^ 

4.  By  Abolition  of  Office; — a.  Pozver  to  Abolish. — The  power  to  discon- 
tinue an  office  is  incident  to  the  power  to  estabhsh  them,  unless  there  is  some 
provision  in  the  acts  of  congress  restiaining  its  exercise. ^^ 

b.  Effect  on  Necessity  for  Official  Action. — Where  a  statute  requires  the  of- 
ficial consent  of  a  public  officer  to  be  given  to  authorize  certain  action  by  a 
private  corporation,  the  abolition  of  the  office,  during  the  life  of  the  corporation, 
would  not  authorize  the  action  without  any  official  consent.^" 

5.  Succession. — A  successor  in  office  is  not  in  privity  with  his  predecessor; 
much  less  is  he  his  predecessor's  personal  representative.^^ 

6.  Effect  on  Right  to  Compensation. — See  post,  "Compensation,"  VIII. 

VIII.    Compensation. 

A.  Right  to  Compensation — 1.  In  Gfnfral. — It  is  a  general  principle 
that  when  an  office  with  a  fixed  salary  has  been  created  by  statute  and  a  person 
duly  appointed  to  it  has  qualified  and  entered  upon  the  discharge  of  his  duties, 
he  is  entitled  during  his  incumbency  to  be  paid  the  salary  prescribed  by  statute.^' 
And  the  right  thereto  may  commence  with  the  performance  of  duties  official  in 
nature  and  essential  to  be  performed  before  the  office  is  strictly  speaking  es- 
tablished and   in   working  order,   where  performed   under  orders  of  superior,2<> 

Construction. — The  right  to  compensation  is  matter  of  strict  law,  depending 
upon  statute. 2^ 

Approval  of  Account  by  Designated  Authority  as  Prerequisite. — Where 
the  claim  of  a  public  officer  for  compensation  for  services  rendered  is  required 
by  law  to  be  submitted  to  a  certain  court  for  its  approval  thereof,  that  the  re- 
fusal of  the  court  to  approve  the  account  is  no  bar  to  the  action,  is  settled. 22 


cesser. — Badger  v.  United  States,  93  U.  S. 
599,  23  L.   Ed.   991. 

A  new  appointment  may  be  necessary 
where  the  authority  to  which  the  resigna- 
tion is  presented  is  not  the  original  ap- 
pointing power.  Edwards  v.  United 
States,  103  U.   S.  471,  478,  26  L._  Ed.  314. 

15.  Withdrawal  of  resignation  or  ac- 
ceptance.— Mimmack  v.  United  States,  97 
U.  S.  426,  437,  24  L.  Ed.  1067.  See  the 
title  ARMY  AND  NAVY,  vol.  2,  p.  524. 

16.  Power  to  abolish. — Ware  v.  United 
States,  4  Wall.  617,  632,  18  L.  Ed.  389, 
citing  Ex  parte  Hennen,  13  Pet.  230,  261, 
10  L.  Ed.  138. 

So  a  state  may  abolish  any  public  office 
created  by  a  public  law,  but  even  with 
respect  to  those  offices,  the  circumstances 
may  be  such  as  to  create  an  exception. 
This  is  the  case  where  the  legislature 
makes  a  contract  with  a  public  officer. 
Hall  V.  Wisconsin,  103  U.  S.  5,  10,  26  L- 
Ed.  302;  Newton  z'.  Commissioners,  100 
U.  S.  548,  559,  25  L.  Ed.  710;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  694, 
4  L.  Ed.  629.  See  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS, vol.  7.  p.  830,  ct  seq. 

17.  Effect  on  necessity  for  official  ac- 
tion.—Blair  z:  Chicago,  201  U.  S.  400,  485, 
rn  L.  Ed.  801. 

18.  Succession.— United  States  7'.  Bout- 
well,  17  Wall.  604,  608,  21  L.   Ed.  721. 
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19.  Right  to  compensation  generally. — 

Glavey  v.  United  States,  182  U.  S.  50,),  601, 
45  L.  Ed.  1247;  Dobbins  v.  Erie  County, 
16  Pet.  435,  449,  10  L.  Ed.  1022;  United 
States  V.  Flanders,  112  U.  S.  88,  91,  28  L. 
Ed.  630. 

Estoppel  to  deny. — The  department,  hav- 
ing demanded  a  service  of  an  officer  under 
it,  is  not  in  a  position  to  claim  that  it  was 
unauthorized.  United  States  v.  McDer- 
mott,  140  U.  S.  151,  157,  35  L.  Ed.  391. 
See,    also,    p.    158. 

20.  When  right  to  compensation  begins. 
—United  States  v.  Delaney,  164  U.  S.  282, 
285,  41  L.  Ed.  435.  See,  also.  United 
States  V.  Flanders,  112  U.  S.  88,  91,  28  L. 
Ed.  630;  Marbury  v.  Madison,  1  Cranch 
137,  2  L.  Ed.  60.  where  it  is  said  that  the 
salary  commences  from  the  appointment, 
not  from  the  transmission  or  acceptance 
of  the  commission.  See,  also,  post.  "Con- 
trol of  Legislature  and  Change  of 
Amount,"  VIII,  B,  2;  "Estoppel  of  Gov- 
ernment," VIII.  B.  4,  c.   (4). 

21.  Strict  construction. — United  States 
7'.  Van  Duzcc.  185  U.  S.  278.  281,  46  L. 
Ed.  909;  United  States  7'.  Shields,  153  U. 
S.  88,  91,  38  L.  Ed.  645.  See,  also,  Denni- 
son  7'.  United  States,  168  U.  S.  241,  242.  42 
L.    Fd.    4  53. 

22.  Approval  of  account  by  designated 
authority  as  prerequisite. — United  States 
V.    Knox,    128    U.    S.    230,    32    L-    Ed.    465: 
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Exhaustion  of  Appropriation. — If  the  plaintifif  is  equitably  entitled  to  be 
paid  for  any  of  the  services  in  question  rendered  by  him  as  a  member  of  a 
public  board,  and  if  the  special  appropriation  made  for  the  salaries  and  expenses 
of  its  officers  and  employees  has  been  exhausted,  his  appeal  must  be  made  to 
congress.-^ 

2.  As  Dependent  on  Bond  and  Oath  of  Office. — The  statutory  provisions 
requiring  a  public  officer  to  give  bond  before  entering  upon  the  duties  of  his  of- 
fice, are  directory  and  not  mandatory,  and  the  discharge  of  the  duties,  with  the 
approval  of  the  governmental  department  to  which  he  belonged,  entitled  such  of- 
ficer to  compensation  therefor,  although  his  bond  had  not  been  approved  and 
accepted,^  and  so  as  to  oath  of  office. --' 

3.  Mileage. — Where  no  provision  is  made  by  law  for  mileage  to  a  public  of- 
ficer, it  cannot  be  claimed  and  allowed. ^^  It  necessarily  involves  the  idea  of 
travel  in  an  official  capacity. ^^  It  certainly  cannot  be  held  that  it  is  optional  with 
an  officer  to  waive  his  per  diem  fee  and  take  mileage  to  and  from  his  home  in 
lieu  thereof  as  a  matter  of  pleasure  or  convenience  to  himself,  especially  when 
the  mileage  exceeded  the  per  diem  allowance.-^ 

Under  Act  of  Congress  of  1874.— By  the  act  of  June  16,  1874,  although 
an  army  appropriation  bill,  only  actual  travelling  expenses  are  allowable  to  any 
person  holding  employment  or  appointment  under  the  United  States. ^^ 

4.  Suspension  or  Removal. — Where,  when  an  officer  was  appointed,  the 
president  had  power  to  suspend  him  for  cause,  the  law  also  providing  that  if 
suspended  he  should  draw  no  salary  so  long  as  another  person  was  performing 
his  duties,  and  while  he  was  in  office,  further  power  of  suspension  was  given 
the  president,  with  a  like  provision  as  to  pay,  and  he  was  suspended,  but  the 
senate  did  not  see  fit  to  advise  or  consent  to  the  appointment  of  another  person 
in  his  place,  consequently,  when  the  next  session  of  the  senate  ended,  he  be- 
came entitled  to  enter  again  on  the  performance  of  the  duties  which  pertained 
to  his  office. ^*^ 

Unaffected  by    Illegal    Removal    or    Suspension. — Where    an    officer    is 


Southworth  v.  United  States,  151  U.  S. 
179,  183,  38  L.  Ed  119.  Although  such 
refusal  may  be  a  matter  for  consideration 
in  respect  at  least  to  the  good  faith  of 
the  transaction.  Southworth  v.  United 
States,  151  U.  S.  179,  183,  38  L-  Ed.  119; 
United  States  v.  Jones,  134  U.  S.  483,  33 
L.  Ed.  1007. 

23.  Exhaustion  of  appropriation. — Dun- 
woody  V.  United  States,  143  U.  S.  578,  586, 
36  L.   Ed.  269. 

24.  Discharge  of  duties  with  approval  of 
government. — United  States  v.  Eaton,  169 
U.  S.  331,  346,  42  L.  Ed.  767,  citing  United 
States  V.  Bradley.  10  Pet.  343,  9  L.  Ed. 
448;  Glavey  v.  United  States,  182  U.  S. 
595,  45  L.  Ed.  1247;  United  States  v.  Linn, 
15  Pet.  290,  10  L.  Ed.  742,  distinguishing 
United  States  v.  Le  Baron,  19  How.  73, 
15  L.  Ed.  525.  See  ante,  "Time  of  Taking 
Effect,"  V.  B,  5,  b. 

25.  Oath  of  office. — United  States  v. 
Flanders,   112    U.    S.   88,  91,  28   L-    Ed.   630. 

26.  Mileage. — United  States  v.  McDer- 
mott,  140  U.  S.  151,  158,  35  L.  Ed.  391; 
Embry  v.  United  States,  100  U.  S.  680. 
685,  25  L.  Ed.  772.  See  the  titles  ARMY 
AND  NAVY.  vol.  2.  p.  516;  DISTRICT 
AND  PROSECUTING  ATTORNEYS, 
vol.   5,  p.   402. 

27.  Travel  in  official  capacity  essential. 
—United  States  v.  Shields,  153  U.  S.  88,90, 
38   L.    Ed.   645. 


28.  Cannot  be  substituted  for  per  diem 

fee.— United    States    v.    Shields,    153   U.    S. 
88,   91,  38    L.   Ed.   645. 

\n  adjournment  over  Sunday  cannot  be 
considered  as  an  interruption  of  the  term, 
or  as  a  suspension  of  the  business  of  the 
court,  so  as  to  bring  the  present  case 
within  the  rule  laid  down  in  United  States 
V.  Harmon,  147  U.  S.  268,  37  L.  Ed.  164, 
allowing  mileage  to  a  marshal  for  travel 
where  the  court  on  which  he  attended  ad- 
journed over  one  or  more  secular  days. 
United  States  v.  Shields,  153  U.  S.  88,  92, 
38   L.    Ed.   645. 

29.  Mileage  under  act  of  1874. — United 
States  V.  Mouat,  124  U.  S.  303,  305,  31  L. 
Ed.   463. 

30.  Effect  of  suspension.— Embry  v. 
United  States,  100  U.  S.  680,  685,  25  L.  Ed. 
772. 

"His  present  claim  rests,  not  on  any 
contract  with  the  government,  either  ex- 
press or  implied,  but  upon  the  acts  of 
congress  which  provide  for  his  salary.  We 
so  held  in  United  States  'v.  McLean,  95 
U.  S.  750,  24  L.  Ed.  579.  To  adjudge  in 
his  favor  would  be  to  make  a  new  law, 
not  to  enforce  an  old  one.  Although  he 
was  lawfully  in  office,  he  was  not  entitled 
to  pay  or  emolument  while  not  perform- 
ing its  duties  because  of  his  suspension." 
Embry  v.  United  States,  100  U.  S.  680, 
685,   25    L.   Ed.   772. 
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wrongfully  suspended  by  one  having  no  authority  to  make  such  an  order,  he  ought 
to  be,  and  is,  entitled  to  the  compensation  provided  by  law  during  such  suspen- 
sion.^^ 

Leave  of  Absence  without  Pay.— While  under  the  regulations  of  a  depart- 
ment an  employee  is  not  entitled  to  a  leave  of  absence  with  pay  for  more  than 
thirty  days  in  any  one  year,  there  is  nothing  to  prevent  the  secretary  from  put- 
ting him  on  furlough  without  pay  at  any  time,  if  the  exigencies  of  the  service 
require  it.^^ 

5.  Compensation  of  Deputy  or  Clerk. — When  the  law  provides  expressly 
for  the  appointment  of  a  deputy,  and  airthorizes  the  officer  to  pay  his  compensa- 
tion as  a  part  of  his  expenses,  there  can  be  no  question  that  his  acts  as  sucli 
deputy  should  be  recognized  as  the  acts  of  the  officer  himself,  and  that  he  is  en- 
titled to  like  fees  for  the  performance  of  such  acts.^^ 

Claim  against  Principal. — The  claims  of  a  deputy  for  services  against  his 
principal  stand  upon  the  same  footing  as  those  of  an  ordinary  employee  against 
his  employer,  and  are  not  even  contingent  upon  the  latter's  collecting  his  own  ac- 
counts against  the  United  States.^^  The  amount  depends  upon  the  terms  of  his 
employment.^^ 

6.  Credit  for  Advertisements. — Where  a  statute  required  advertisements 
to  be  made  by  an  officer,  he  was  entitled  to  a  credit  for  the  reasonable  and  proper 
amounts  paid  therefor,  although  such  amounts  were  not  formally  allowed  or 
certified  by  the  proper  accounting  officers  because  not  specifically  provided  for 
by  law.^^ 

7.  Forfeiture. — Where  a  statute  provides  that  the  act  of  an  officer  in  fraud- 
ulently converting  or  appropriating  the  moneys  in  his  possession  operates  to 
forfeit  all  right  or  claim  to  any  commissions,  etc.,  and  this,  irrespective  of  the 
question  whether  he  is  or  is  not  convicted  of  any  crime  in  respect  thereto,  al- 
though such  fraudulent  conversion  or  appropriation  is  declared  to  be  embezzle- 
ment, and  the  defendant  was  prosecuted  and  convicted  of  the  ofifense,  the  for- 
feiture of  commissions  does  not  follow  the  judgment,  but  follows  the  wrono-ful 
conversion  or  appropriation  of  the  moneys.^'^ 

31.  Unaffected  by  illegal  removal  or  35.  Amount  of  compensation. — United 
suspension.— United  States  v.  Wicker-  States  v.  Meigs,  95  U.  S  748  749  24  L 
sham,  201  U.  S.  390,  399,  50  L.  Ed.  798.  See,       Ed.   578. 

also,    ante,    "Civil    Service,"    II,    D;    "Civil  Implied  contract  for  increased  compen- 

Service,"   IV,  C.  sation.— Where  a  public  officer  (a  marshal) 

32.  Leave  of  absence  without  pay.—  engaged  the  services  of  a  clerk  for  a  stipu- 
United  States  v.  Murray,  100  U.  S.  536,  lated  sum  per  annum,  and  the  service  con- 
538,  25   L.   Ed.  756.  tinued    without    any    new    agreement,    and 

The   joint   resolution   approved   June   23,  the  jury   were   instructed   that   they   might 

1874    (18    Stat.,   part   3,   p.    289),   providing  imply  a   new   agreement   to   pay  the   clerk 

for    two    months'    pay    to    clerks    and    em-  at    a    different    rate,    this    instruction    was 

ployees    of   the    executive    departments    at  erroneous.     There  was  nothing  in  the  evi- 

Washington,    applied     to      such      only     as  dence    from    which    the    jury    could    imply 

should  be   discharged  at  the  close   of  the  such  new  agreement.     Nutt  v.   Minor,    14 

fiscal    year    by    reason    of    the    reductions  How.   464,   14   L.    Ed.   500. 

made  necessary  by  the  legislation  of  that  36.     Credit    for     advertisement. United 

session  of  congress.     United  States  v.  Mur-  States  z<.   Khmders,  112  U    S    88    92    28  L 

ray,    100    U.    S.    536,    25    L.    Ed.    756.      See,  Ed.   630. 

also,  post,  "Extra  Pay  in  Lieu  of  Leave  of  Instructions. — See      United       States      v. 

Absence,"   VIII,   B,  4,  e.  Flanders,   112   U.   S.   88,  92,  28   L.   Ed.  63o! 

33.  Deputy.— United    States     v.      King,  37.    Forfeiture.— Fields  v.  United  States 
147  U.  S.  676,  681,  37  L.  Ed.  328.     See,  also,  205   U.   S.   292.  296,   51    L.    Ed.   807. 
United  States  v.   Erwin,  147  U.   S.  685,  31  "'To      withhold'      commissions     seems 
L.   Ed.   331.  fairly   to   imply   a      temporarv   suspension. 

Deputy  clerks,  criers  and  messengers  of  rather  than  a  total  and  iinal  denial  or  re- 
court — Additional  compensation. — See  the  jection  of  the  same."  United  States  v 
title  CLERKS  OF  COURT,  vol.  3,  p.  Dumas.  149  U.  S.  278,  284  37  L  Ed  734- 
864.  S.    C.    149   U.    S.   287.   37    L.    Ed.    737.'    See 

34.  Claim  against  principal.- Douglas  v.  the  title  POSTAL  LAWS,  vol    9   p    550 
Wallace,    161    U.    S.    346,    349,    40    L.    Ed.  Evidence    of    default— See    ante     "Evi- 
727.  dence   of   Default,"   VII,    F,   5. 


404 


PUBLIC  OFFICERS. 


"B.  Amount  of  Compensation — 1.  In  General. — After  services  have  been 
rendered  by  a  pubHc  officer,  under  a  law,  resolution,  or  ordinance  which  fixes 
the  rate  of  compensation,  there  arises  an  implied  contract  to  pay  for  those  serv- 
ices at  that  rate.  This  contract  is  a  completed  contract.  Its  obligation  is  per- 
fect, and  rests  on  the  remedies  which  the  law  then  gives  for  its  enforcement,"^'^ 
independent  of  the  mode  of  keeping  the  accounts  adopted  by  the  treasury  depart- 
ment,^'-^ a  temporary  acquiescence  in  which  will  not  bind  the  officer,  it  being  ex 
parte  and  without  any  opportunity  to  the  officer  to  assert  his  rights  until  suit.'**^ 

Particular  Officers. — See  note.^^ 

2.  Control  of  Legislature  and  Change  of  Amount — a.  In  General. — The 
compensation  paid  to  public  officers  of  the  United  States  for  their  services,  or 
for  travelling  expenses  incidental  thereto,  is  always  under  the  control  of  con- 
gress, except  in  the  cases  of  the  salaries  of  the  president  and  the  judges  of  the 
courts  of  the  United  States."* ^     And  this  power  is  exclusive.-*^ 


38.  Amount  of  compensation. — Fisk  v. 
Jefferson  Police  Jury,  116  U.  S.  131,  134, 
29   L.    Ed.   587. 

The  judgment  in  the  court  for  the  re- 
covery of  this  compensation  concluded  all 
questions  as  to  the  amount  and  the  obliga- 
tion to  pay  same.  Fisk  v.  Jefferson  Police 
Jury,  116  U.  S.  131,  134,  29  L.  Ed.  587;  Hall 
v.  Wisconsin,  103  U.  S.  5,  10,  26  L.  Ed.  302; 
Newton  v.  Commissioners,  100  U.  S.  548, 
559,  25  L.  Ed.  710.  See  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS, vol.  6,  p.   758. 

"Statutes  are  not  to  be  wrested  from 
their  true  meaning  because  a  diminution 
of  the  fees  of  an  oflice  may  result  from  it." 
Young  V.  Steamship  Co.,  105  U.  S.  41,  44. 
26   L.    Ed.   966. 

Of  deputy. — See  ante,  "Compensation  of 
Deputy  or  Clerk,"  VIII,  A,  5. 

39.  Mode  of  keeping  accounts  incon- 
clusive.— United  States  v.  Dickson,  15 
Pet.   141,  161,  10  L.   Ed.  689. 

40.  Acquiescence  not  binding  on  officer. 
— United  States  v.  Dickson,  15  Pet.  141, 
161.   10   L.   Ed.   689. 

Discretion  of  secretary  of  treasury  and 
control  thereof. — See  United  States  v. 
P.ashaw,  152  U.  S.  436,  443,  38  L.   Ed.   505. 

Fixed  limit  per  year — Construction. — 
See  United  States  v.  Babbit,  1  Black  55, 
17  L.  Ed.  94. 

41.  The  salary  of  watchmen  on  the  pub- 
lic grounds  in  the  city  of  Washington, 
which  are  under  the  charge  of  the  chief 
engineer  of  the  army,  was  fixed  at  $720 
per  annum  by  the  act  approved  March  3, 
1869  (15  Stat.  283).  United  States  v.  Ash- 
field,  91  U.  S.  317,  23  L.  Ed.  396.  See  the 
titles  treating  of  the  particular  officers. 
See,  also,  next  section. 

42.  Control  of  legislature  and  change 
of  amount. — h'.mbry  v.  United  States,  100 
U.  S.  680,  685,  25  L.  Ed.  772;  United  States 
V.  McDonald,  128  U.  S.  471,  473,  32 
L.  Ed.  506.  See,  also,  Glavey  v.  United 
States,  182  U.  S.  595,  609,  45  L.  Ed. 
1247;  Butler  v.  Pennsylvania,  10  How. 
402,  416,  13  L.  Ed.  472;  Dobbins  v. 
Erie  County,  16  Pet.  435,  449,  10 
L.  Ed.  1022;  United  States  v.  Garlinger, 
169  U.  S.  316,  321,  42  L.  Ed.  762;  Ex  parte 


Curtis,  106  U.  S.  371,  376,  27  L.  Ed.  232; 
Dunwoody  v.  United  States,  143  U.  S.  578. 
36  L.   Ed.  269. 

The  law  usually  fixes  the  compensation 
and  prescribes  the  duties  when  the  office 
is  created.  Hall  v.  Wisconsin,  103  U.  S. 
5,   9,   26    L.    Ed.   302. 

And  the  same  is  true  of  the  legislative 
power  of  a  state,  except  as  restrained  by 
its  own  constitution.  Newton  v.  Com- 
missioners, 100  U.  S.  548,  559,  25  L.  Ed. 
710;  Butler  v.  Pennsylvania,  10  How.  402, 
13   L.    Ed.   473. 

The  constitution  of  Pennsylvania  con- 
tains no  limit  upon  the  discretion  of  the 
legislature.  Butler  v.  Pennsylvania,  10 
How.    402,    417,    13   L.    Ed.   472. 

Change  of  amount  as  impairment  of 
contract.— See  the  title  IMPAIRMENT 
OF  OBLIGATION  OF  CONTRACTS, 
vol.  6,  p.  830,  et  seq. 

43.  Power  exclusively  in  legislature. — 
Glavey  v.  United  States,  182  U.  S.  595,  607, 
45  L-  Ed.  1247;  Dobbins  v.  Erie  County,  16 
Pet.   435,   449,   10   L.    Ed.    1022. 

Examples. — Congress  may  control  the 
whole  subject  of  salaries  for  public  offi- 
cers; and  when  it  declared  that  for  the 
purpose  of  carrying  into  effect  the  pro- 
visions of  the  act  of  1882  the  secretary  of 
the  treasur}'  "shall  appoint  officers  to  be 
designated  as  special  inspectors  of  foreign 
steam  vessels,  at  a  salary  of  two  thousand 
dollars  per  annum  each,"  it  was  not  for 
the  secretary  to  make  the  required  ap- 
pointments under  a  stipulation  with  the 
appointee  that  he  would  take  any  less 
salary  than  that  prescribed  by  congress. 
Glavey  v.  United  States,  182  U.  S.  595, 
009,   45    L.    Ed.    1247. 

And  the  mere  failure  of  the  appointee 
to  demand  his  salary  as  such  officer  until 
after  he  had  ceased  to  be  local  inspector, 
was  not  in  law  a  waiver  of  his  right  to 
the  compensation  fixed  by  the  statute. 
Glavey  v.  United  States,  182  U.  S.  595,  609, 
45  L.  Ed.  1247.  See,  also.  United  States 
V.  Symonds,  120  U.  S.  46,  30  L.  Ed.  557; 
United  States  v.  Barnette,  165  U.  S.  174, 
179,  41  L.  Ed.  675;  Gratiot  v.  United 
States,  4  How.  80,  11  L.  Ed.  884;  Ex  parte 
Reed,  100  U.   S.   13,  25   L.   Ed.   538;   Smith 
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b.  Implied  Change.— In  General.— Repeal  by  implicatioi>  of  a  statute  fixing 
the  compensation  of  a  public  officer,  upon  the  ground  that  the  subsequent  pro- 
vision upon  the  same  subject  is  repugnant  to  the  prior  law,  is  not  favored  in 
any  case ;  but  where  such  repeal  would  operate  to  reopen  accounts  at  the  treasury 
department  long  since  settled  and  closed,  the  supposed  repugnancy  ought  to  be 
clear  and  controlling  before  it  can  be  held  to  have  that  effect.*'* 

By  Reduction  of  Appropriation.— x\lthough  congress  may  have  fixed  the 
salary  of  an  office  at  a  certain  sum  without  limitation  as  to  time,  this  may  be 
changed  by  congress  without  an  express  amendment  of  the  law,  and  it  is  held 
that  by  the  appropriation  acts  which  cover  the  period  for  which  the  compensation 
is  claimed,  congress  may  express  its  purpose  to  suspend  the  operation  of  the  law 
so  fixing  the  salary,  and  to  reduce  for  that  period  the  salaries  of  such  officers, 
by  appropriating  a  less  sum  for  their  payment.*^  The  whole  question  depends 
on  the  intention  of  congress  as  expressed  in  the  statutes.  If  the  intention  to  re- 
duce has  been  plainly  manifested,  as  by  declaring  the  appropriation  to  be  in  full 
compensation  for  the  year  specified,  it  prevails  •,'^^  otherwise  not,  and  the  compen- 
sation provided  by  the  former  statute  may  be  recovered.'*'^ 


V.  Whitney,  116  U.  S.  167,  181,  29  L.  Ed. 
601.  See  ante,  "In  General,"  VIII,  A,  1. 
Where  a  department  secretary  had  au- 
thority to  appoint  a  subordinate,  and  did 
do  so,  as  the  department  appointed  him  to 
perform  a  duty  required  by  law,  for  which 
the  compensation  was  fixed  by  law,  and 
the  money  appropriated  to  pay  it,  he  is 
entitled  to  the  compensation  given  by  law, 
if  he  has  performed  the  duty;  for  the 
secretary  has  no  more  discretionary 
power  to  withhold  what  the  law  gives,  than 
he  has  to  give  what  the  law  does  not  au- 
thorize. And  if  such  a  duty  was  re- 
quested or  required  of  him  by  the  head  of 
the  proper  department,  and  performed, 
nobody  would  deny  his  right  to  compen- 
sation, if  the  law  authorized  and  required 
the  service  to  be  done,  and  fixed  the  com- 
pensation for  it.  Converse  v.  United 
States,  21   How.  463,  474,  16  L.   Ed.   193. 

44.  Implied  change. — United  States  v. 
Walker,  22  How.  299,  311,  16  L-  Ed.  382. 

Such  was  the  doctrine  substantially  laid 
down  by  this  court  in  Wood  v.  United 
States,  16  Pet.  342,  363,  10  L-  Ed.  987.  See. 
also,  Aldridge  v.  Williams,  3  How.  9,  23, 
11  E.  Ed.  469;  United  States  v.  Sixty-Seven 
Packages  of  Dry  Goods,  17  How.  85,  93, 
15  L.  Ed.  54;  United  States  v.  Walker,  22 
How.  299,  311,  16  L.  Ed.  382. 

45.  By  reduction  of  appropriation. — 
United  States  v.  Mitchell,  109  U.  S.  146, 
148,  27  L.  Ed.  887;  United  States  v. 
Fisher,  109  U.  S.  143,  146,  27  L.  Ed.  885; 
Belknap  v.  United  States,  .150  U.  S.  588, 
593,  37  L.   Ed.   1191. 

Dunwoody  v.  United  States,  143  U.  S. 
578,  585,  36  L.  Ed.  269,  where  it  was  held 
that  the  appropriation  of  a  round  sum  to 
pay  "the  salaries  and  expenses,"  of  a 
board  indicated  that  congress  intended 
that  sum  to  be  the  limit  of  expenditure 
for  such  objects,  unless  further  appropria- 
tions were  made,  and  that  the  board  could 
not  incur  any  further  liability  on  the  part 
of  the  government  for  salaries  and  ex- 
penses. 


46.  Intention  that  appropriation  be  in 
full  prevails,— United  States  v.  Fisher,  109 
U.  S.  143,  27  L.  Ed.  885;  United  States  v. 
Mitchell,  109  U.  S.  146,  27  L.   Ed.  887. 

47,  Intention  to  change  not  clearly 
shown.— United  States  v.  Langston,  118 
U.  S.  389,  30  L.  Ed.  164;  United  States  v. 
Fisher,  109  U.  S.  143,  27  L.  Ed.  885,  and 
United  States  v.  Mitchell,  109  U.  S.  146, 
27   L.   Ed.   887,  distinguished. 

Dunwoody  v.  United  States,  143  U.  S. 
578,  585,  30  L.  Ed.  269,  distinguishes  United 
States  V.  Langston,  118  U.  S.  389,  394,  30 
L.  Ed.  164,  where  the  court  said:  "While 
the  case  is  not  free  from  difficulty,  the 
court  is  of  opinion  that,  according  to  the 
settled  rules  of  interpretation,  a  statute 
fixing  the  annual  salary  of  a  public  officer 
at  a  named  sum,  without  limitation  as  to 
time,  should  not  be  deemed  abrogated  or 
suspended  by  subsequent  enactments 
which  merely  appropriated  a  less  amount 
for  the  services  of  that  officer  for  particu- 
lar fiscal  years,  and  which  contained  no 
words  that  expressly,  or  by  clear  implica- 
tion, modified  or  repealed  the  previous 
law." 

Quaere,  whether  a  simple  failure  by  con- 
gress to  appropriate  any  or  a  sufficient 
sum  to  pay  the  salary  of  an  officer  fixed 
by  previous  law  is  of  itself  an  expression 
of  purpose  by  congress  to  reduce  the 
salary.  United  States  v.  Mitchell,  109  U 
S.  146,  150,  27  L.  Ed.  887. 

Cases  harmonized. — The  right  of  an  of- 
ficer to  recover  more  than  the  amount  ap- 
propriated by  congress  for  his  compensa- 
tion by  reason  of  the  existence  of  a  statute 
prescribing  a  salary,  is  passed  upon  in 
United  States  v.  Fisher,  109  U.  S.  143,  27 
L.  Ed.  8«5;  United  States  v.  Mitchell, 'l09- 
U.  S.  146,  27  L.  Ed.  887;  United  States  v. 
Laneston,  118  U.  S.  389,  30  L.  Ed.  164;; 
Wallace  v.  United  States,  133  U.  S.  ISO.  3.3 
E.  Ed.  571,  and  Dunwoody  v.  United 
States,  143  U.  S.  578,  36  E.  Ed.  269.  In  one 
of  these  cases.  United  States  v.  Langston. 
118   U.   S.   389,  30   L.   Ed.   164,  it  was  held 
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3.  For  Portion  of  Year. — When  an  officer  is  allowed  by  law  a  salary  of  $500, 
and  also  a  commission  of  one  per  cent  on  moneys  received,  not  to  exceed  $3,000 
in  any  one  year  with  the  salary,  the  phrase  "any  one  year"  means  the  year  begin- 
ning with  the  date  of  appointment,  not  the  calendar  or  fiscal  year,  and  for  a  part 
of  a  year  he  is  entitled  to  the  full  salary,  provided  the  commission  on  receipts 
for  that  time  will  amount  thereto.'*^ 

4.  Right  to  Extra  Compensation — a.  In  Absence  of  Legislation — (1)  Du- 
ties Germane  to  Office. — The  question  of  compensation  for  extra  services  has 
been  the  subject  of  considerable  discussion  in  the  federal  supreme  court  and  of 
some  legislation  by  congress.  The  ordinary  rule,  in  the  absence  of  legislation,  is 
that  if  the  statute'  increases  the  duties  of  an  officer  by  the  addition  of  other  du- 
ties germane  to  his  office,  he  must  perform  them  without  extra  compensation.'*^ 

(2)  Eniployyncnt  Not  Incidental  to  Official  Duties. — But  if  he  is  employed  to 
render  services  in  an  independent  employment,  not  incidental  to  his  official  duties, 
he  mav  recover  for  such  services.^^ 

Usage  cannot  alter  the  law,  as  to  the  right  to  extra  compensation,  but  it  is  evi- 
dence of  the  construction  given  to  it,  and  must  be  considered  binding  on  past 
transactions.^^ 


that  the  act  prescribing  the  salary  con- 
trolled; in  the  others,  that  the  appropria- 
tion acts  were  conclusive  as  to.  the 
amount  the  officer  was  entitled  to  receive. 
The  difference  in  result  does  not,  how- 
ever, show  a  variation  in  ruling.  On  the 
contrary,  all  the  cases  have  been  decided 
in  accordance  with  the  general  rule  laid 
down  in  United  States  v.  Mitchell,  109  U. 
S.  146,  27  L.  Ed.  887:  "The  whole  ques- 
tion depends  on  the  intention  of  congress 
as  expressed  in  the  statutes."  Belknap 
V.  United  States,  150  U.  S.  588,  593,  37  L. 
Ed.    1191. 

In  Wallace  v.  United  States,  133  U.  S- 
180,  185,  33  L.  Ed.  571,  it  was  held  that 
United  States  v.  Langston,  118  U.  S.  389, 
30  L.  Ed.  104,  had  no  application  to  that 
case.  In  the  Langston  case  a  prior  stat- 
tite  had  fixed  the  annual  salary  of  a  diplo- 
matic officer  at  a  designated  sum,  without 
limitation  as  to  time.  A  subsequent 
statute  appropriated  a  less  amount  for  the 
services  of  the  officer  for  a  particular 
fiscal  year,  but  contained  no  words  which 
expressly  or  by  implication  modified  or 
repealed  the  prior  statute.  In  the  present 
case,  as  has  been  shown,  the  prior  statute, 
namely,  §  1675  of  the  Revised  Statutes, 
has  no  application,  because  a  different 
compensation  for  the  office  was  pre- 
scribed by  law  before  the  president  ever 
appointed,  under  his  constitutional  power, 
any  such  officer. 

In  Belknap  v.  United  States,  150  U.  S. 
588.  595,  37  L.  Ed.  1191,  it  was  said  that 
while  not  questioning  at  all  the  Langston 
case,  it  expresses  the  limit  in  that  direc- 
tion. Here  there  were  several  considera- 
tions which  tended  to  show  that  appel- 
lant's right  to  compensation  was  not  fixed 
by  the  first  statute.  It  was  held  that  the 
appropriation  was  intended  to  be  in  full 
of  pay  for  all  services,  and  the  receipt  of 
the  officer  therefor,  expressed  to  be  in 
full,  was  a  complete  satisfaction  of  the 
claim.  See  the  title  INDIANS,  vol.  6,  p. 
•959. 


48.  For  portion  of  year. — United  States 
V.  Dickson,   15   Pet.   141,   10  L.   Ed.  689. 

49.  General  rule  as  to  duties  germane 
to  office. — United  States  v.  King,  147  U. 
S.  676,  679,  37  L.  Ed.  328;  United  States  v. 
McCandless,  147  U.  S.  692,  695,  37  L.  Ed. 
334;  Gratiot  v.  United  States,  4  How.  80, 
112,  11  L.  Ed.  884;  S.  C,  15  Pet.  336,  10 
L.   Ed.  759. 

Extra  compensation  for  services  ren- 
dered by  a  public  officer  is  not  to  be  al- 
lowed unless  the  right  thereto  is  given  by 
law,  expressly  or  by  necessary  implica- 
tion. Minis  r.  United  States,  15  Pet.  423, 
10  L.  Ed.  791;  United  States  v.  Eliason, 
16  Pet.  291,  10  L.  Ed.  968.  See  the  title 
ARMY  AND  NAVY,  vol.  2,  p.  494. 

50.  Employment  not  incidental  to  of- 
ficial duties. — United  States  t'.  King,  147 
U.  S.  676,  679,  37  L.  Ed.  328.  citing  Mechem 
on  Public  Officers,  §§  862,  863;  United 
States  V.  McCandless',  "147  U.  S,  692,  695, 
37   L.   Ed.   334. 

"Acting  upon  this  principle,  it  was  held 
by  this  court  in  1833  that,  in  an  action 
brought  by  the  United  States  against  a 
public  officer,  the  court  might  allow  by 
way  of  offset  an  equitable  claim  for  the 
disbursement  of  public  moneys  and  other 
services  rendered  to  the  government  under 
orders  of  the  head  of  a  department,  though 
there  were  no  act  of  congress  providing 
for  the  case."  United  States  v.  King,  147 
U.  S.  676,  679,  37  L.  Ed.  328;  United  States 
V.  McDaniel.  7  Pet.  1,  8  L.  Ed.  587;  United 
States  ?'.  Ripley,  7  Pet.  18,  8  L.  Ed.  593; 
United  States  r.  Fillebrown,  7  Pet.  28.  8 
L.  Ed.  596.  See,  also,  Gratiot  v.  United 
States,  15  Pet.  336,  10  L.  Ed.  759;  Gratiot 
V.  United  States,  4  How.  80,  11  L.  Ed.  884; 
Brown  v.  United  States.  9  How.  487,  500, 
13   L.   Ed.   228;   United    States   7'.    Wilkins, 

6  Wheat.   135,   5  L.    Ed.   225. 

51.  Usage. — United  States  -'.  Macdaniel, 

7  Pet.  1,  16,  8  L.  Ed.  587;  United  States  v. 
Ripley.  7  Pet.  18,  8   L.   Ed.   .593. 

Parol  evidence. — See  United  States  v. 
Fillebrown,  7   Pet.   28,  8   L.    Ed.   596. 
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Discharge  during  Office  Hours.— That  the  duties  in  question  were  dis- 
charged by  the  defendant,  during  office  hours,  can  form  no  objection  to  the  com- 
pensation claimed;  they  were  required  of  him  by  the  head  of  the  department;  and 
being  a  subordinate,  he  had  no  discretion  to  dechne  the  labor  and  responsibil- 
ity thus  imposed.^ 2 

Implied  Promise  to  Pay  for  Extra  Work.— If  there  was  authority  to  em- 
ploy the  officer  to  perform  the  services  which  he  has  rendered,  and  these  services 
have  been  actually  rendered  at  the  request  of  the  employing  authority,  the  law 
implies  a  promise  to  pay  for  the  same.^^ 

b.  Right  to  Impose  Additional  Duties  unthout  Extra  Pay. — That  congress  has 
the  right  to  impose  additional  duties  upon  a  public  officer  without  additional  com- 
pensation is  not  denied.^'* 

c.  Under  Statutory  Proznsions  Limiting  Right — (1)  Terms. — Apparently  in 
consequence  of  these  decisions,  congress,  on  March  3,  1839,  passed  an  act  (5 
-Stat.  339,  349,  c.  82,  §  3),  which,  as  amended  August  23.  1842  (5  Stat.  508,  510, 
c.  183,  §  2),  provided  "that  no  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay  or  emoluments  is  or  are  fixed  by  law  or  re^-u- 
lations,  shall  receive  any  additional  pay,  extra  allowance  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatsoever,  unless  the  same  shall  be  authorized  by  law,  and  the  appropria- 
tion therefor  explicitly  set  forth  that  it  is  for  such  additional  pay,  extra  allowance 
or  compensation."  This  provision  was  subsequently  carried  into  the  Revised 
Statutes,  §  1765.55 


52.  Discharge    during     office     hours. — 

United  States  v.  Macdaniel,  7  Pet.  1,  8  L. 
Ed.   587. 

53.  Implied  promise  to  pay  for  extra 
work. — United  States  v.  Fillebrown,  7  Pet. 
28,    48,   8    L.    Ed.    596. 

This  principle  is  fully  established  in  the 
case  of  the  United  States  v.  Wilkins,  6 
Wheat.  135,  143,  5  L.  Ed.  225;  United 
States  V.  Fillebrown,  7  Pet.  28,  48,  8  L. 
Ed.   596. 

No  implied  liability  in  absence  of  stat- 
ute or  authority. — But  the  rendition  of 
service  under  no  law  and  by  virtue  of  no 
authority,  gives  no  right  to  compensation 
against  the  government.  Emerson  v.  Hall, 
13  Pet.  409,  412,  10  L.   Ed.  223. 

Plans  of  fortifications  prepared  by  army 
officer. — United  States  v.  Ripley,  7  Pet.  18, 
8  L.  Ed.  593.  See  the  title  ARMY  AND 
NAVY,  vol.  2,  p.  515. 

54.  Right  to  impose  additional  duties 
without  extra  pay. — United  States  v.  King, 
147  U.  S.  676,  678,  37  L.  Ed.  328;  Con- 
verse V.  United  States,  21  How.  463,  475, 
16  L.   Ed.   192. 

But  a  head  of  a  department  cannot  im- 
pose duties  on  an  officer  which  are  out- 
side of  or  alien  to  the  office  he  holds,  un- 
less congress  has  expressly  given  him  such 
power,  as  it  might  do;  and  congress  might 
also  prohibit  the  requirement  or  perform- 
ance of  such  extra  services,  or  the  pay- 
ment therefor.  But  congress  has  never 
done  so.  Converse  v.  United  States,  21 
How.  463,  475,  16  L-  Ed.  192.  See  post, 
"Scope,"  VIII,   B.  4,  c,   (3). 

55.  Under  statutory  provisions  limiting 
right.— United  States  v.  King,  147  U.  S. 
676,  679,  37  L.  Ed.  328;  United  States  v. 
Jones,   147   U.    S.    672,   674,   37   L.    Ed.   325; 


United  States  v.  Garlinger,  169  U.  S.  316, 
320,  42  E.  Ed.  762;  Minis  v.  United  States, 
15  Pet.  423,  447,  10  L.  Ed.  791;  Converse 
V.  United  States,  21  How.  463,  470,  16  L- 
Ed.  192;  Hoyt  v.  United  States,  10  How. 
109,  141,  13  L.  Ed.  348;  United  States  v. 
Shoemaker,  7  Wall.  338,  19  L.  Ed.  80;  Hall 
V.  United  States,  91  U.  S.  559,  564,  23  L. 
Ed.   446. 

This  act  was  not  repealed  by  the 
twelfth  section  of  the  act  of  August  26, 
1842.  Stansbury  v.  United  States,  8  Wall. 
33,   19   L.   Ed.   315. 

See,  also,  §  1764  of  the  Revised  Statutes, 
which  provides  that  "No  allowance  or 
compensation  shall  be  made  *  *  *  for  any 
extra  service  whatever  which  any  officer 
or  clerk  may  be  required  to  perform,  un- 
less expressly  authorized  by  law."  United 
States  V.  Garlinger,  169  U.  S.  316,  320,  42  L 
Ed.  762. 

Legislative  intent  not  to  be  defeated  by 
departmental  construction. — See  United 
States  V.  Garlinger,  169  U.  S.  316,  321,  42 
L.  Ed.  762. 

So  where  article  420  of  the  treasury 
regulations,  provides  that:  "The  night 
watchmen  shall  be  divided  into  two 
watches,  as  nearly  equal  as  possible,  both 
watches  to  perform  duty  every  night.  The 
surveyor  of  the  port  will,  however,  make 
such  changes  in  the  division  of  the 
watches  as  he  may  deem  expedient,  and 
will  appoint  the  hours  of  duty  for  the  dif- 
ferent watches;"  nothing  is  said  as  to 
double  pay  if  he  serves  both  watches,  but 
another  clause  provide*  that  in  such  a 
case  he  shall  be  excused  fmm  performing 
any  duty  the  followini?  night.  This  nega- 
tives the  inference  of  double  pay  for  all 
night    watch    service.      United    States    v. 
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(2)  Effect. — This  statute  cuts  up  by  the  roots  these  claims  by  pubHc  officers 
for  extra  compensation,  on  the  ground  of  extra  services.  There  is  no  discretion 
left  in  any  officer  or  tribunal  to  make  the  allowance,  unless  it  is  authorized  by 
some  law  of  congress.^^ 

(3)  Scope. — I'he  prohibition  is  general,  and  applies  to  all  public  officers,  or 
quasi  public  officers,  who  have  a  fixed  compensation,^*^   and  even  to  other  per- 


Garlinger,  169  U.  S.  316,  318,  42  L.  Ed. 
762.  See,  also,  the  title  LABOR,  vol.  7, 
p.   786. 

56.  Effect. — Hoyt  v.  United  States,  10 
How.  109,  141,  13  L.  Ed.  348;  United 
States  V.  King,  147  U.  S.  676,  679,  37  L. 
Ed.  328;  United  States  v.  Garlinger,  169  U. 
S.  316,  320,  42  L.  Ed.  762;  United  States 
V.  Shoemaker,  7  Wall.  338,  342,  19  L.  Ed. 
80;  Stansbury  v.  United  States,  8  Wall. 
33,  37,  19  L.  Ed.  315;  Folger  v.  United 
States,  103  U.  S.  30,  38,  26  L.  Ed.  364; 
United  States  v.  Saunders,  120  U.  S.  126, 
30  E.  Ed.  594.  See,  also,  Mullett  v.  United 
States,  150  U.  S.  566,  570,  37  L.  Ed.  1184; 
Converse  v.  United  States,  21  How.  463, 
478,    16   L.    Ed.    192. 

Under  the  statutes  of  1839,  1842  and 
1846,  preserved  in  §§  1763-4-5,  and  §  3597, 
Rev.  Stat.,  prohibiting  extra  compensation 
of  salaried  officers,  such  an  officer  was  not 
entitled  to  extra  compensation  for  such 
services  as  he  might,  consistently  with  his 
other  official  duties,  be  required  to  per- 
form, unless  expressly  allowed  same  by 
law.  Folger  v.  United  States,  103  U.  vS. 
30,  38,  26  L.  Ed.  364;  United  States  v. 
Saunders,  120  U.  S.  126,  129,  30  L.  Ed. 
594;  Gibson  v.  Peters,  150  U.  S.  342,  37 
L.  Ed.  1104;  United  States  v.  Van  Duzee, 
185  U.  S.  278,  46  L.  Ed.  909;  United  States 
V.  Jones,  147  U.  S.  672,  37  L.  Ed.  325; 
United  States  v.  King,  147  U.  S.  676,  681, 
37  L.  Ed.  328;  Mullett  v.  United  States, 
150  U.  S.  566,  37  L.  Ed.  1184;  United  States 
V.  Johnson,  173  U.  S.  363,  43  L.  Ed.  731; 
Hall  V.  United  States,  91  U.  S.  559,  23  L. 
Ed.  446;  United  States  v.  Shoemaker,  7 
Wall.  338,  19  E.  Ed.  80.  See,  also,  Badeau 
V.  United  States,  130  U.  S.  439,  32  L.  Ed. 
997;  United  States  v.  Nourse,  6  Pet.  470, 
8  L.  Ed.  467;  United  States  v.  Macdaniel, 
7  Pet.  1,  8  L.  Ed.  587;  United  States  v. 
Ripley,  7  Pet.  18,  8  L.  Ed.  593;  United 
States  V.  Fillebrown,  7  Pet.  28,  44,  8  L. 
Ed.  596;  Gratiot  v.  United  States,  4  How. 
80,  11  L.  Ed.  884;  Gratiot  v.  United  States, 
15  Pet.  336,  10  L.  Ed.  759;  United  States 
V.  Buchanan,  8  How.  83,  12  L.  Ed.  997; 
Brown  V.  United  States,  9  How.  487,  13 
L.  Ed.  228.  See  the  titles  CLERKS  OF 
COURT,  vol.  3,  p.  854,  et  seq.;  DIS- 
TRICT .^ND  PROSECUTING  AT- 
TORNEYS, vol.  5,  p.  400,  et  seq. 

Express  provision  against  increase. — 
Where  a  duty  had  been  made  a  part  of 
the  duties  of  an  office,  before  the  appoint- 
ment of  an  incumbent  thereof,  and  ex- 
press provision  made  against  any  increase 
of  compensation  therefor,  there  is  no 
room  for  any  implication  of  a  promise  to 
pay    an    additional    reasonable    compensa- 


tion for  the  services  of  such  officer.  Such 
implication  was  specially  negatived  before 
the  claimant  took  office.  Stewart  v.  United 
States,  206  U.  S.  185,  194,  51  L.  Ed.  1017. 

Supervising  architect  of  treasury. — Such 
purpose  forbids  a  recovery  in  this  case, 
by  one  who,  as  supervising  architect  of 
the  treasury,  was  in  the  regular  employ  of 
the  government  at  a  stated  salary  of  five 
thousand  dollars,  and  who  was  employed 
to  render  services  which,  if  not  strictly 
appertaining  to  his  office  or  position,  were 
of  the  same  general  character  and  to  be 
performed  at  the  same  place.  Mullett  v. 
United  States,  150  U.  S.  566,  570,  37  L. 
Ed.  1184. 

Chief  clerk  of  postoffice  department. — 
Brown  v.  United  States,  9  How.  487,  13  L. 
Ed.  228.  See  the  title  POSTAL  LAWS, 
vol.    9,    p.    561. 

Departmental  clerk. — An  agreement  by 
the  secretary  of  the  interior  to  pay  a 
clerk  in  his  department  for  services  ren- 
dered to  the  government  by  labors  abroad 
— the  clerk  still  holding  his  place  _  and 
drawing  his  pay  as  clerk  in  the  interior — 
was,  accordingly,  held  void,  or  his  promise 
one  dependent  upon  an  appropriation  by 
congress  to  enable  him  to  comply  with  it. 
Stansbury  v.  United  States,  8  Wall.  33,  19 
L.   Ed.   315. 

Not  allowable  by  departmental  head,  or 
as  set-off. — Compensation  for  extra  sery- 
ices,  where  no  certain  sum  is  fixed  by  law, 
cannot  be  allowed  by  the  head  of  a  de- 
partment to  any  officer  who  has  by  law  a 
fixed  or  certain  compensation  for  his 
services  in  the  office  he  holds,  unless  suck 
head  of  a  department  is  thereto  authorized 
by  an  act  of  congress.  Hall  v.  United 
States,  91  U.  S.  559,  565,  23  L.  Ed.  446; 
Converse  v.  United  States,  21  How.  463, 
16  L.  Ed.  192;  United  States  v.  Garlinger, 
169  U.  S.  316,  321,  42  L.  Ed.  762;  Stans- 
bury V.  United  States,  8  Wall.  33,  19  L. 
Ed.   315. 

Nor  can  it  be  allowed  by  the  court  or 
jury  as  a  set-off  in  a  suit  brought  by  the 
United  States  against  an  officer  for  pub- 
lic money  in  his  hands.  Converse  v. 
United  States,  21  How.  463,  16  L.  Ed.  192; 
Hall  V.  United  States,  91  U.  S.  559,  565. 
23  L.  Ed.  446.  See,  generally,  the  title 
UNITED  STATES. 

57.  Scope.— Hoyt  v.  United  States,  10 
How.  109,  141,  13  L.  Ed.  348.  See,  also. 
United  States  v.  Shoemaker,  7  Wall.  338, 
19  L.  Ed.  80;  United  States  v.  Garlinger, 
169  U.  S.  316,  320,  42  L.  Ed.  762;  United 
States  V.  King,  147  U.  S.  676,  679,  37  L- 
Ed.   328. 
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sons.^^  The  legislature  by  the  act  of  1842  contemplated  duties  imposed  by  su- 
perior authority  upon  the  officer  as  a  part  of  his  duty,  and  which  the  superior  au- 
thority had  in  the  emergency  a  right  to  impose,  and  the  officer  was  bound  to  obey, 
although  they  were  extra  and  additional  to  what  had  previously  been  required. 
But  they  can  by  no  fair  interpretation  be  held  to  embrace  an  employment  which 
has  no  affinity  or  connection,  either  in  its  character  or  by  law  or  us'age,  with  the 
line  of  his  official  duty,  and  where  the  service  to  be  performed  is  of  a  different 
character  and  for  a  different  place,  and  the  amount  of  compensation  regulated  by 
law.^^     But  the  services  must  still  be  rendered  under  authority  of  law,  and  a 


58.  Officer  or  other  person. — It   is   not 

important  to  decide  in  a  particular  case 
whether  the  claimant  is  an  officer  within 
the  meaning  of  these  sections  of  the  law 
and  the  constitution,  because  §§  1764  and 
1765  both  include  in  their  prohibition  of- 
ficers, clerks,  and  other  persons.  United 
States  V.  Saunders,  120  U.  S.  126,  128,  30; 
L.    Ed.    594. 

Of  clerks  of  court. — See  the  title 
CLERKS  OF  COURT,  vol.  3,  p.  854,  et 
seq. 

Of  district  and  prosecuting  attorneys. — 
See  the  title  DISTRICT  AND  PROSE- 
CUTING ATTORNEYS,  vol.  5,  p.  400,  et 
seq. 

Of  officers  of  army  or  navy. — See  the 
title  ARMY  AND  NAVY,  vol.  2,  pp.  514, 
532. 

Of  Indian  agent. — See  the  title  IN- 
DIANS, vol.  6,  p.  958. 

Of  marshal.— See  the  title  UNITED 
STATES   MARSHALS. 

59.  QuaUfication  as  to  independent  em- 
ployment unconnected  with  official  duty. 
— Converse  v.  United  States,  21  How.  463, 
471,  16  L.  Ed.  192;  United  States  v.  King, 
147  U.  S.  676,  679,  37  L.  Ed.  328;  United 
States  V.  Brindle,  110  U.  S.  688,  694,  28 
L.  Ed.  286.  See,  also.  United  States  v. 
Garter,  170  U.  S.  527,  42  L.  Ed.  1133; 
United  States  v.  Winston,  170  U.  S.  522, 
42  L.  Ed.  1130;  Gibson  v.  Peters,  150  U. 
S.  342,  37  L.  Ed.  1104;  United  States  v. 
Jones,   147   U.    S.    672,   37   L.    Ed.   325. 

And  in  Converse  v.  United  States,  21 
How.  463,  16  L.  Ed.  192,  it  was  so  held  as 
to  provisions  in  appropriation  acts,  like 
§  18  of  the  act  of  August  31,  1852,  pro- 
hibiting an  officer  from  receiving  more 
than  one  salary.  United  States  v.  Brindle, 
110   U.    S.    688,   694,   28    L.    Ed.   286. 

And  the  secretary  of  the  treasury  has 
no  more  discretionary  power  to  withhold 
what  the  law  gives,  than  he  has  to  give 
what  the  law  does  not  authorize.  Con- 
verse V.  United  States,  21  How.  463,  474, 
16    L.    Ed.    192. 

Where  a  public  officer  was  employed  to 
render  a  service  in  no  way  connected  with 
the  office  he  held,  and  he  was  not  ap- 
pointed to  any  office  known  to  the  law, 
he  was  entitled  to  extra  pay.  United 
States  V.  Brindle,  110  U.  S.  6SS.  693,  2S 
L.  Ed.  286;  Stewart  7'.  United  States,  206 
U.   S.  185,   192,  193,  51    L.   Ed.   1017. 

Collector  as  superintendent  of  light- 
houses.— The    secretary    of     the     treasury, 


under  the  acts  of  congress  of  1849,  1850, 
relating  to  the  superintendent  of  light- 
houses, was  authorized  to  appoint  an  agent 
to  purchase  all  the  supplies  necessary  for 
the  lighthouse  service  throughout  the 
United  States,  and  to  make  the  necessary 
disbursements  therefor.  And  such  agent 
was  entitled  to  a  compensation  of  two  and 
a  half  per  cent  on  the  amount  disbursed, 
and  the  money  was  appropriated  to  pay  it. 
Converse  v.  United  States,  21  How.  463, 
16  L.  Ed.  192,  followed  in  United  States 
V.  Shoemaker,  7  Wall.  338,  342,  19  L. 
Ed.  80. 

"An  allowance  was  made  by  the  court 
in  this  case  (three  of  its  members  dis- 
senting) to  a  collector  of  customs  as  com- 
mission for  the  purchase  of  supplies  for 
the  lighthouse  service  throughout  the 
United  States,  so  far  as  such  purchases 
were_  made  for  lighthouses  outside  of  his 
district,  and  beyond  the  limits  to  which 
his  duties  extended."  United  States  v. 
King,  147  U.  S.  676,  679,  37  L.  Ed.  328. 
See,  also.  United  States  v.  Brindle,  110 
U.  S.  688,  28  L.  Ed.  286. 

Indian  agent. — "The  case  of  United 
States  V.  Brindle,  110  U.  S.  688,  28  L.  Ed. 
286,  in  which  an  Indian  agent  received 
large  additional  compensation  for  services 
connected  with  the  sale  of  lands  belong- 
ing to  the  Indians  of  his  agency,  which  was 
affirmed  in  this  court,  was  upon  the  ground 
that  these  additional  services  were  per- 
formed for  the  benefit  of  the  Indians,  and 
the  statute  implied  the  payment  of  a  rea- 
sonable compensation  for  such  services." 
United  States  v.  Saunders,  120  U.  S.  126, 
130,  30  L.  Ed.  594.  See,  also,  Converse  v. 
United  States,  21  How.  463.  16  L.  Ed. 
192.  See  the  title  INDIANS,  vol.  6,  p. 
958. 

Preparation  and  approval  of  accounts. 
— The  labor  of  preparing  one's  own  ac- 
counts for  services  or  fees  is  a  mere  in- 
cident to  the  rendition  of  the  service,  and 
is  universally  assumed  by  the  creditor  as 
his  own  burden;  but  the  approval  of  the 
account  of  another  stands  upon  a  different 
footing,  and  if  performed  at  the  request 
of  the  government,  or  under  a  statute  re- 
quiring it  to  be  performed  for  the  pro- 
tection of  the  government,  there  is  no  rea- 
son why  the  officer  should  not  receive 
such  fees  therefor  as  he  receives  for 
analogous  services  in  other  matters.  United 
States  V.  Jones,  147  U.  S.  672,  673,  37  L. 
Ed.   325. 
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fixed  compensation  must  be  provided  by  law  or  regulation  therefor.so  Where, 
at  the  most  it  can  only  be  regarded  as  extra  service,  cast  upon  him  as  an  officer 
of  the  <^overnment  and  by  reason  of  his  official  position,  and,  as  such,  there  is  no 
■express"  provision  of  law  for  its  compensation,  there  can  be  no  recovery  or  al- 
lowance therefor.«i  _  r  ,  ,  .  i  ^  ^u  ^t 
Two  Distinct  Offices.— These  provisions  of  law  do  not  apply  to  the  case  of 

two  distinct  offices.^^  •       ,,         ,  u     i  i   ^i 

(4)  Estoppel  of  Govern  went. —Where  extra  pay  is  allowed  by  law,  and  the 
service  performed  under  departmental  regulations,  the  government  is  estopped  to 
deny  that  it  was  extra  service.^^^  „^..,  ,^.  ^  -o  u 

d  Under  Special  Act  Granting  Extm  Fay.— The  joint  resolution  of  Febru- 
ary 28  1867,  increased  by  20  per  cent  the  pay  of  employees  m  the  department 
of  the  interior,'  etc.,  and  in  the  office  of  the  capitol  and  treasury  extension  and 
commissioner  if  public  buildings.^-*  ,    u  •   •,  •     ,.  , 

Scope  of  Acts  of  1866  and  1867.— The  words    civil  service    were  merely 


60  Authority  of  law  essential.— Bar t- 
lett  V.  United  States,  197  U.  S.  230,  233  49 
L  Ed  735;  United  States  v.  Shoemaker, 
7  "Wali  338,  19  L.  Ed.  80,  following  Hoyt 
IV.  United  States,  10  How.  109,  141,  13  L. 
Ed  348:  Converse  v.  United  States,  21 
How.  463,  478,   16   L.   Ed.   192. 

"In  an  opinion  rendered  March  13,  1888, 
Attorney  General  Garland,  upon  an  ex- 
tended review  of  the  adjudged  cases,  said: 
'From  these  authorities  it  may  be  derived 
that  the  elements  necessary  to  justify  the 
payment  of  compensation  to  an  officer  for 
additional  services  are  that  they  shall  be 
performed  by  virtue  of  a  separate  and  dis- 
tinct appointment  authorized  by  law;  that 
such  services  shall  not  be  services  added 
to  or  connected  with  the  regular  duties  of 
the  place  he  holds;  and  that  a  compensa- 
tion, whose  amount  is  fixed  by  law  or 
regulation,  shall  be  provided  for  their  pay- 
ment.' "  United  States  v.  Johnson,  173  U. 
S.  363,  380,  43  L.   Ed.  731. 

Where  an  incumbent  of  a  public  oltice 
is,  without  authority  of  law,  appointed  to 
perform  other  duties  entailing  new  work 
and  responsibility,  but  gives  no  new  bowd 
and  takes  no  additional  oath  of  office,  he 
is  not  entitled  to  additional  compensation 
for  such  services  rendered,  although  the 
case  is  a  hard  one,  nor  is  he  appointed  to 
a  new  office.  Bartlett  v.  United  States, 
197  U.  S.  230,  49  L.  Ed.  735,  distinguishing 
United  States  v.  Saunders,  120  U.  S.  126, 
129,   30   L.   Ed.   594. 

In  United  States  v.  King,  147  U.  S.  676, 
T?7  L.  Ed.  328,  most  of  the  former  cases 
were  reviewed,  and  it  was  held  that  a 
clerk  of  a  circuit  court  is  not  entitled  to 
compensation  for  services  in  _  selecting 
juries  in  connection  with  the  jury  com- 
missioner, there  being  no  statute  expressly 
authorizine  such  compensation.  Mullett 
V.  United  States,  150  U.  S.  566,  570,  37  L. 
Ed.  1184.  See,  also.  Gibson  v.  Peters,  150 
U.  S.  342,  37  L.  Ed.  1104,  where  it  was 
held  that  the  general  language  of  a  statute 
providing  for  payment  of  the  expenses  of 
a  receivership  from  a  certain  fund  was  not 
sufficient,  where  the  officer's  compensation 
was   fully   prescribed   by   other   sections. 


61.  Same.— Mullett  }).  United  States,  150 
U.    S.    566,    572,   37   L-    Ed.    1184. 

Supervising  architect  of  treasury. — See 
Mullett  V.  United  States,  150  U.  S.  566, 
569,  37   L.   Ed.   1184. 

Deputy  governor  of  soldiers'  home. — 
See  Yates  v.  National  Home,  103  U.  S. 
674,    26    L.    Ed.    452. 

62.  Two  distinct  offices. — United  States 
•V.  Saunders,  120  U.  S.  126,  30  L.  Ed.  594; 
United  States  v.  McCandless,  147  U.  S. 
692,  693,  37  L.  Ed.  334;  United  States  v. 
King,  147  U.  S.  676,  680,  37  L.  Ed.  328; 
Converse  v.  United  States,  21  How.  463, 
16  L.  Ed.  192;  United  States  v.  Brindle, 
110  U.  S.  688,  28  L.  Ed.  286;  Badeau  v. 
United  States,  130  U.  S.  439,  451,  32  L.  Ed. 
997,  citing  United  States  v.  Shoemaker,  7 
Wall.  338,  19  L.  Ed.  80;  Stansbury  v. 
United  States,  8  Wall.  33,  19  L.  Ed.  315; 
Hoyt  %).  United  States,  10  How.  109,  141, 
13  L.  Ed.  348.  See  the  title  ARMY  AND 
NAVY,  vol.   2,  pp.   503,  504. 

"But  where  a  person  held  the  two  offices 
of  collector  of  the  revenue  and  inspector  of 
the  customs,  without  express  authority  of 
law,  and  charged  a  salary  for  each  office 
separately,  it  was  irregular.  Stewart  v. 
United  States,  17  How.  116,  15  L.  Ed.  65. 

63.  Estoppel  of  government. — United 
States  V.  Post,  148  U.  S.  124,  133,  37  L. 
Ed.   392. 

Where  a  superior  officer  was  the  agent 
of  the  United  States  to  direct  the  employ- 
ment, and  if  the  employees  had  not 
obeyed  his  orders,  they  could  have  been 
dismissed,  they  did  not  lose  their  legal 
rights  under  the  statute  by  obeying  such 
orders.  United  States  v.  Post,  148  U.  S. 
124,  133,  37  L.  Ed.  392.  See  the  title  ES- 
TOPPEL,  vol.    5.   p.    1001. 

64.  Under  special  act  granting  extra  pay. 
— And  though  repealed  on  the  12th  of 
July,  1870,  to  take  effect  on  the  1st  day  of 
July,  1870,  this  did  not  affect  the  rights 
given  by  the  joint  resolution  above  men- 
tioned. Twenty  Per  Cent.  Cases.  13  Wall. 
568,  20  L.  Ed.  707;  S.  C,  20  Wall.  179,  22 
L.   Ed.   339. 
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used  to  exclude  the  military  and  naval  services.^^  The  act  applied  to  officers  or 
employees,  but  was  special  and  confined  to  those  named.*'^  The  benefits  of  the 
provision  were  not  confined  to  persons  appointed  to  office  or  holding  appointments 
•of  some  kind.^'^ 

Commission  or  Warrant  Unnecessary.— Neither  a  commission  nor  a  warrant 
of  appointment  was  necessary  to  entitle  an  employee  to  the  benfits  of  the  joint 
resolution,  provided  he  was  actually  and  properly  employed  in  the  executive  man- 
sion, or  in  any  of  the  departments,  or  in  any  bureau  or  division  thereof,  or  in 
any  of  the  offices  specifically  designated  in  the  said  joint  resolution.^s 

Questions  of  Law  or  Fact. — Whether  the  claimant  was  or  was  not  employed 
ty  the  commissioner  of  public  buildings  is  certainly  a  question  of  fact,  but  the 
question  as  to  what  relation  he  sustained  to  that  office  may  perhaps  be  a  ques- 
tion of  law,  as  assumed  by  the  United  States. ^^ 

Exceptions. — But  the  act  did  not  apply  to  the  case  of  a  person  hired  at 
Washington  to  do  service  out  of  Washington,  such  as  the  sexton  at  the  Arling- 
ton Cemetery,  nor  to  a  contractor  who  contracted  to  deliver  finished  work,  and 
who  employed  another  to  do  it  for  him,  such  as  a  plate  printer  working  under 
contract. "^^ 

e.  Extra  Pay  in  Lieu  of  Leave  of  Absence. — Temporary  employees  of  the 
government  printing  office  are  not  entitled  to  leaves  of  absence  under  the  acts 
of  congress  relating  thereto,  or  to  extra  pay  when  no  leave  is  taken  or  granted, 
as  these  statutes  only  contemplate  permanent  employees,  or  employees  re^-ularly 
employed   on   the   Congressional    Record.'^ 

f.  Ezndence — (1)    Questions  of  Lazv  and  Fact. — While  the  right  to  extra  com- 


65.  "In    the     civil     service"      defined. — 

Twenty  Per  Cent.  Cases,  13  Wall.  568, 
537,  20  L.  Ed.  707;  S.  C,  20  Wall.  179,  22 
L.   Ed.  339. 

Superintendents  of  public  gardens. — 
The  superintendent  of  the  public  garden 
of  the  department  of  agriculture  was  pro- 
A-ided  for  by  a  joint  resolution  of  28th  of 
February,  1867,  which  gives  an  increase 
in  pay  for  one  year  to  persons  employed 
in  the  executive  departments.  United 
States  V.  Saunders,  22  Wall.  492,  22  L.  Ed. 
736.  See,  also,  ante,  "In  General,"  VIII, 
B,  2,  a. 

The  act  of  1866  held  not  to  embrace  a 
superintendent  of  the  public  gardens  of 
the  department  of  agriculture.  It  is  con- 
fined to  the  superintendents  of  the  botan- 
ical garden.  United  States  v.  Saunders,  22 
Wall.  492,  22  L.  Ed.  736.  See,  also,  post, 
""Under  Special  Act  Granting  Extra  Pay," 
VTII,   B,  4,   d. 

Salary  of  watchmen  on  the  public 
grounds  in  the  city  of  Washington. — See 
United  States  v.  Ashfield,  91  U.  S.  317,  23 
L.   Ed.  396. 

Court  officers.— See  the  title  COURTS, 
vol.  4,  p.  1168. 

66.  Officers  or  employees. — Twenty  Per 
Cent.  Cases,  13  Wall.  568,  573,  20  L.  Ed. 
707,  where  a  list  of  such  officers  will  be 
found. 

67.  Officers  or  employees. — Twenty  Per 
Cent.  Cases,  13  Wall.  568,  580,  20  L.  Ed. 
707;  S.  C,  20  Wall.  179,  185,  22  L.  Ed. 
339. 

Clerks,  messengers,  guards,  etc. — See 
Twenty    Per    Cent.    Cases,    13    Wall.    568, 


580,  20  I^.  E;d.  707;  Twenty  Per  Cent. 
Cases,  20  Wall.  179,  185,  22  L.  Ed.  339. 
So,  also,  as  to  a  foreman  of  carpenters  on 
the  capitol  extension.  Twenty  Per  Cent. 
Cases,  13  Wall.  568,  578,  20  L.  Ed.  707. 
See,  also,  ante,  "Definitions,  Distinctions 
and    Creation,"   I. 

68.  Commission  or  warrant  unnecessary. 
—Twenty  Per  Cent.  Cases,  20  Wall.  179 
184,  22  E.  Ed.  339;  S.  C,  13  Wall.  568,  20 
L.    Ed.    707. 

Even  though  the  particular  employment 
was  not  designated  in  an  appropriation  act, 
or  his  compensation  prescribed  thereby. 
Twenty  Per  Cent.  Cases,  20  Wall.  179,  185 
22  L.  Ed.  339;  S.  C,  13  Wall.  179,  185,  22 
L.  Ed.  339;  S.  C,  13  Wall.  568,  578,  20  L 
Ed.    707. 

69.  Questions  of  law  or  fact. — Twenty 
Per  Cent.  Cases,  13  Wall.  568,  575,  20  L. 
Ed.    707. 

70.  Persons  employed  out  of  Washing- 
ton and  contractors  subcontracting  work. 
— Twenty  Per  Cent.  Cases,  20  Wall.  179, 
22  L.    Ed.   339. 

Employees  of  government  printing  of- 
fice.—See  United  States  v.  Allison,  91  U 
S.   303,   23    L.    Ed.    372. 

71.  Extra  pay  in  lieu  of  leave  of  ab- 
sence.—United  States  V.  Barringer.  188  U. 
S.  577,  594,  47  L.  Ed.  602.  See  the  sun- 
dry civil  appropriation  act  of  June  11, 
1896,  which  discloses  no  intention  of  de- 
parting from  the  rule  applied  from  the 
beginning  and  ratified  and  approved  re- 
peatedly by  congress.  United  States  v 
Barringer,  188  U.  S.  577,  47  L.  Ed.  602. 
See.  also,  ante,  "Suspension  or  Removal  " 
VIII,   A,   4. 
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pensation  is  a  question  of  law  for  the  court,'-  the  amount  of  the  compensation 
may  be  a  question  for  the  jury.'-* 

(2)  Competency. — In  General. — The  defendant  in  an  action  against  him  as 
a  public  officer  to  recover  a  balance  alleged  to  be  due  from  him,  had  the  right  to 
offer  certain  depositions  and  documents,  as  proofs  to  establish  that  he  had  ren- 
dered services  over  and  above  the  regular  duties  of  his  office,  and  the  value  of 
such  extra  services,  and  the  established  usage  and  practice  of  the  government  in 
allowing  to  engineers  and  other  officers  their  claims  for  extra  compensation  for 
the    like    services."'* 

Parol  Evidence. — See  ante,  "Employment  Not  Incidental  to  Official  Duties," 
VIII,  B,  4,  a,  (2). 

(3)  Burden  of  Proof. — The  charge  for  extra  official  services  was  against  law, 
when  the  duties  performed  necessarily  belonged  to  the  office,  and  if  any  services 
were  performed  beyond  the  duties  of  that  office,  it  was  necessary  that  evidence 
should  be  introduced  to  show  what  had  been  the  officer's  personal  as  well  as  of- 
ficial agency.'"' 

5.  No  Part  of  Official  Salary  under  Rftiring  Act. — Extra  compensation 
received  by  an  officer  for  extra  services  is  no  part  of  his  official  salary,  or  recov- 
erable as  such  under  the  provisions  of  the  retiring  act,  giving  him  the  same  sal- 
ary as  was  payable  to  him  on  resignation."*' 

C.  Recovery — 1.  Right  to  Retain  or  Rfcovkr. — It  has  been  held  that  an 
officer  may  defend  a  suit  brought  against  him  for  a  balance,  by  setting  up  a  right 
to  retain  same  as  compensation  for  services  rendered."' 

Delay  in  Bringing  Suit  for  Extra  Compensation,  and  Waiver  of  Right. 
— It  would  seem  from  the  delay  of  a  public  officer  in  bringing  suit  for  extra  com- 
pensation that  he  recognized  this  work  as  within  the  scope  of  his  regular  duties."* 

Waiver  by  Acceptance  of  Compensation  Awarded.— When  the  payments 
of  his  compensation  to  a  public  officer  were  made  frequently,  through  a  con- 
siderable period  of  time,  and  were  received  without  objection  or  protest,  and 
where  there  is  no  pretense  of  fraud,  or  of  circumstance's  constituting  duress,  it 
is  legitimate  to  infer  that  such  payments  were  made  and  received  on  the  under- 
standing of  both  parties  that  they  were  in  full.  Such  a  presumption  is  very  much 
strengthened  by  the  lapse  of  two  years  before  the  officer  thought  fit  to  make  any 
demand  for   further  pay."^^ 

72.  Question  of  right  one  of  law. —  Right  of  set-off  generally. — See  the  titles 
Gratiot  v.  United  States,  4  How.  SO,  11  L.  SET-OFF,  RECOUPMENT  AND 
Ed.  884.  See,  also,  ante,  "Under  Special  COUNTERCLAni;  UNITED  STATES. 
Act   Granting    Extra    Pay,"   VIII,   B,   4,   d.  Payment   into   treasury  under  orders  of 

73.  Amount  as  question  for  jury. —  superior  no  bar. — United  States  v.  Ells- 
United  States  V.  Fillebrown,  7  Pet.  28.  48,  worth,  101  U.  S.  170,  173,  25  L.  Ed.  862; 
8  L.   Ed.   596.  United    States   v.    Lawson,   101    U.    S.   164, 

74.  Competency.— Gratiot  v.  United  25  S.  E.  860.  See  Rev.  Stat.,  §  3619,  with 
States,  15   I'ct.  .336,  372,  10  L.  Ed.  759.  its  penal  provisions.     See  the   title  PAY- 

75.  Burden  of  proof.— Gratiot  v.  United       MENT,  vol.  9,  p.  319. 

States,  4  How.  80,  11   L.   Ed.  884.  78.     Delay.— Mullett    v.     United     States, 

But  a  judgment  in  favor  of  an  officer  for  150   U.   S.   566,   572,   37    L.    Ed.   1184.     See, 

fees,   etc.,  cannot   be   claimed   to  be   erro-  also.  United  States  v.  Garlinger,  169  U.  S. 

neous   upon   the   ground   that   it   does   not  316,  323,  42  L.   Ed.   762. 

appear  that  the  amount  of  the  judgment,  79.    Waiver   by   acceptance   of   compen- 

together    with    the    compensation    already  sation    awarded. — United    States    v.    Garl- 

paid    to   petitioner   as    clerk    of   the    court,  inger,    169   U.   S.   316,   323,   42   L.    Ed.    762. 

would    not    increase    his    emoluments    be-  See,    also,    Baker    v.    Nachtrieb,    19    How. 

yond  the  limits  prescribed  by  law  for  his  126,  15  L.  Ed.  528;  United  States  v.  Child 

office.     United   States   v.    Harmon,   147   U.  &  Co.,  12  Wall.  232,  20  L.   Ed.  360;   Belk- 

S.    268,    37    E.    Ed.    164;    United    States    v.  nap  v.  United  States,  150  U.  S.   588,  37   L. 

Jones,    147   U.    S.   672,   676,   37    L.    Ed.    325.  Ed.  1191;  De  Arnaud  v.  United  States,  151 

See,  also,  post,  "Recovery,"  VIII,  C.  U.   S.  483,  38   L.   Ed.   244;   Pray  v.   United 

76.  No  part  of  official  salary  under  re-  States,  106  U.  S.  594,  27  L.  Ed.  265. 
tiring  act. —  Benedict  v.   United  States,  176  And    where    he    received    his*  pay   under 
U.  S.  357,  44  L.  Ed.  503.  the  provision  of  law  already  stated,  with- 

77.  Retention  out  of  funds  in  hand.^  out  any  protest  or  claim  on  his  part  that 
United  States  v.  McDaniel,  7  Pet.  1,  2,  he  was  entitled  to  anything  further  or 
8  L.   Ed.   587.  other    than    the    amount    he    from   time   to 
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2.  Pleading. — If  the  disbursements,  for  which  compensation  is  claimed,  wer^ 
not  such  as  were  ordinarily  attached  to  the  duties  of  the  officer,  the  fact  should 
be  stated;  and  also  that  the  service  was  performed  under  the  sanction  of  the 
government,  or  under  such  circumstances  as  rendered  the  extra  labor  and  respon- 
sibility assumed  in  performing  it  necessary. ^*^ 

3.  Burden  oe  Proof. — When  the  account  of  a  public  officer  for  services  per- 
formed within  the  apparent  scope  of  his  duties  is  verified  by  his  oath  that  each 
and  every  service  charged  therein  had  been  necessarily  performed,  it  was  in- 
cumbent upon  the  government  to  show  that  the  services  charged  were  unneces- 
sary, particularly  where  the  district  court  had  allowed  the  item.^^ 

4.  Overpayments  and  Recovery  Thereof. — Overpayments  made  at  one 
time  by  mistake  could  be  corrected  and  properly  charged  against  credits  coming 
in  afterwards.  His  pay  was  fixed  by  law,  and  the  disbursing  officers  of  the  de- 
partment had  no  authority  to  allow  him  any  more.  If  they  did,  it  was  in  vio- 
lation of  the  law,  and  he  had  no  right  to  keep  what  he  thus  obtained. ^2 

IX.    Powers,  Duties  and  Liabilities. 

A.  Powers — 1.  In  General — a.  Government  Acts  Only  by  Public  Officers 
or  Agents. — The  public  can  act  only  through  its  authorized  agents,  and  it  is  not 
bound  until  all  who  are  to  participate  in  what  is  to  be  done  have  performed  their 
respective  duties.  The  authority  of  a  public  agent  depends  on  the  law  as  it  is 
when  he  acts.  He  has  only  such  powers  as  are  specifically  granted ;  and  he  can- 
not bind  his  principal  under  powers  that  have  been  taken  away,  by  simply  ante- 
dating his  contracts. ^^ 


time  received,  the  fact  that  more  than 
thirty  years  after  the  last  payment,  con- 
gress passed  an  act  simply  providing  for 
the  presentation  of  his  claim  to  the  court 
of  claims  and  for  a  decision  on  the 
merits,  without  assuming  to  say  that  he 
liad  any  claim  of  a  meritorious  nature, 
this  did  not  add  any  weight  to  his  claim 
for  additional  pay.  Stewart  v.  United 
States,  206  U.  S.  185,  194,  51  L.  Ed.  1017. 
Exception. — But  public  officers  (upon 
the  question  of  their  compensation  and 
the  payment  of  money  into  the  treasury) 
are  not  bound,  in  order  to  save  their 
rights,  to  place  t*iemselves  in  antagonism 
to  the  accounting  officers  of  the  depart- 
ment, suffer  themselves  to  be  sued,  and 
incur  the  odium,  for  the  time,  of  being  in 
default;  but  have  the  right  to  pay  into 
the  treasury  the  disputed  moneys,  and 
then  seek  the  courts  to  adjust  and  de- 
termine their  claims  against  their  superior 
and  sovereign.  Nothing  done  in  the  pres- 
ent case  can  amount  to  an  estoppel  against 
the  claimant.  United  States  v.  Mosby,  133 
U.   S.  2?:',,   270,  33   L.   Ed.   625. 

80.  Pleading.— United  States  v.  Ripley, 
7    Pet.    18,   8    L.    Ed.    593. 

81.  Burden  of  proof. — Dcnnison  v. 
United  States,  168  U.  S.  241,  246,  42  L. 
Ed.  .453.  See  ante,  "Burden  of  Proof," 
VIIT,  B,  4,  f,  (3). 

82.  Overpayments  and  recovery  thereof. 
—United  States  v.  Burchard,  125  U.  S 
176,  180,  31   L.  Ed.  662. 

"This  is  a  case  where  the  disbursing  of- 
ficers, supposing  that  a  retired  officer  of 
the  navy  was  entitled  to  more  than  it  turns 
out  the  law  allowed,  have  overpaid  him. 
Certainly  under  such  circumstances  the 
mistake  may  be  corrected."     United  States 


V.  Burchard,  125  U.  S.  176,  180,  31  L.  Ed. 
662.  See,  also,  McElrath  v.  United  States, 
102  U.   S.   426,  441,  26  L.   Ed.    189. 

83.  Government  acts  only  by  public  of- 
ficers or  agents. — Anthony  v.  County  of 
Jasper,  101  U.  S.  693,  698,  25  L.  Ed.  1005; 
Hodgson  V.  Dexter,  1  Cranch  345,  363,  2 
L.  Ed.  130;  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  902,  6  L.  Ed.  204;  Coler  v. 
Cleburne,  131  U.  S.  162,  33  L.  Ed.  146; 
The  Floyd  Acceptances,  7  Wall.  666,  676, 
19   L.   Ed.   169. 

Administrative  boards. — See  the  title 
MUNICIPAL  CORPORATIONS,  vol.  8, 
p.   608. 

Authority  of  administrative  officers  as 
to  aliens. — See  the  titles  ALIENS,  vol.  1, 
p.  250,  et  seq.;  CHINESE  EXCLUSION 
ACTS,  vol.   3,  p.    771. 

Bonds  extorted  by  officer  colore  officii. 
—See  the  title  BONDS,  vol.  3,  p.  395. 

Control  of  legal  proceedings  in  behalf 
of  the  United  States.— See  the  titles  AT- 
TORNEY GENERAL,  vol.  2,  p.  739; 
DISTRICT  AND  PROSECUTING  AT- 
TORNEYS, vol.   5,  p.   396. 

Dealings  and  contracts  detrimental  to 
the  public  service. — Sec  the  title  ILLE- 
GAL CONTRACTS,  vol.  G,  p.   743,  et  seq. 

Estoppel  to  deny  authority  of  officer 
taking  affidavit.~Scc  the  title  h'STOP- 
Pl'.L,  vol.  5,  p.  995. 

Execution  of  deed  for  state. — See  the 
title   ST  ATI".. 

Presumption  of  authority  of  deputy 
comptroller  of  the  currency. — See  the  title 
BANKS  AND  I'-ANKING,  vol.  3,  p.  14. 

To  take  acknowledgments. — See  the  title 
ACKNOWLi'DGMI'NTS,  vol.  1,  p.  75. 

Seizure  under  abandoned  and  captured 
property      act. — Sec      the      title       ABAN- 
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b.  Law  in  Force  at  Time  Governs. — It  would  be  contrary  to  all  principle  ta 
admit  that,  in  the  trial  of  a  suit,  depending  on  the  legality  of  an  official  act,  any 
other  law  would  apply  than  that  which  had  been  previously  prescribed  for  the 
government  of  the  officer. ^^ 

c.  Assistant  or  Deputy. — Delegation  of  Authority. — Where  there  is  a  stat- 
ute requiring  a  thing  to  be  done  by  a  known  and  responsible  public  officer,  it  may- 
well  be  held  that  he  must  do  it  in  person. *'^ 

Assistant. — Where  an  assistant  has  been  created  to  a  public  officer,  acting  in 
a  dittercnt  and  distant  field  of  operations,  although  he  was  subordinate  to  the 
chief  of  his  bureau,  and  could  be  ordered  to  do  or  not  to  do  particular  things, 
and  when  an  order  made  by  him  was  disapproved,  it  might  be  revoked  by  that  of- 
ficer, yet  until  so  revoked  or  disapproved  it  was  valid,  and  parties  required  to  act 
mider  it  had  a  right  to  rely  on  it.*^ 

Deputy. — In  general,  a  deputy  of  a  ministerial  officer  can  do  every  act  which 
his  principal  might  do.^" 

d.  Mode  of  E.vccution.—In  General. — It  is  the  duty  of  all  public  officers  in- 
trusted with  the  execution  of  powers  delegated  to  them,  to  pursue  the  directions 
of  the  law  conferring  the  power.  But  to  construe  all  such  laws  as  a  special  dele- 
gation of  authority,  to  be  strictly  and  literally  pursued ;  and  to  consider  every  de- 
parture from  it,  as  done  without  authority,  and  absolutely  void ;  would  frequently 
be  defeating  the  very  object  and  purpose  for  which  the  law  is  made,  and  ought 
not  to  receive  such  a  construction,  unless  the  statute  itself  declares  all  such  acts 
void.  But  if  the  mere  omission  to  put  seals  to  an  instrument  shall  make  it 
void,  every  other  departure  from  a  strict  and  literal  compliance  with  the  direction 
of  the  act.  would  make  void  the  security. ^^ 

Joint  Authority. — W'hen  an  authority  is  given  jointly  to  several  persons  they 
mui«.  generally  act  jointly,  or  their  acts  are  invalid.  This  is  a  general  rule  for 
private  agencies,  though  it  is  not  universal  in  its  application.  But  the  rule  is 
otherwise  when  the  authority  is  of  a  public  nature.  It  is  a  familiar  principle  that 
an  authority  given  to  several  for  public  purposes  may  be  executed  by  a  majority 
of  their   number.®^ 

e.  Ratification. — Ratification  of  unauthorized  acts  of  public  agents,  or  per- 
sons assuming  to  be  public  agents,  can  only  be  inferred  from  conduct  indicating 
an  intention  to  adopt  the  acts  and  inconsistent  with  any  other  purpose.^ 

f.  Expiration  with  Removal. — The  powers  of  an  officer  cease  upon  his  removal 
from  office,  and  devolve  upon  his  successor.^^ 

g.  Control  by  Legislature. — See  the  title  Impairment  of  Obligation  of  Con- 
tracts, vol.  6,  p.  830,  et  seq. 

DONED     AND     CAPTURED      PROP-  L.  Ed.  742.  See,  also,  the  titles  POWERS, 

ERTY,  vol.  1,  p.  5.  vol.  0.  p.   588;    SEALS    AND     SEALED 

As  to  issue  of  municipal,  etc.,  securities.  INSTRUMENTS. 
—See  the   title   MUNICIPAL.  COUNTY,  89.    Mode   of  executing  joint  authority. 

STATE     AND      FEDERAL       SECURI-  — Cooley  v.   O'Connor,    12   Wall.   391,   398, 

TIES,  vol.   8,  p.  6.50.  20    L.    Ed.    446. 

84.  Law  in  force  at  time  governs. —  As  to  right  of  majority  to  act,  see 
Wayman  v.  Southard,  10  Wheat.  1,  25,  6  QUORUM.  See,  also,  references  under 
L.    Ed.   2.53.  MAJORITY,  vol.  7,  p.  1077. 

85.  Delegation. — Smith  v.  Black,  115  U.  90.  Ratification. — New  Orleans  v.  Steam- 
S.  308,  318,  20   L.   Ed.  398.     See,  generally,  ship  Co..  20  Wall.  387,  403,  22  L.  Ed.  354. 
the    title    PRINCIPAL     AND      AGENT,  A  public  officer  or  apent,  not  having  the 
vol.  9,  p.  640.  power  to  do  a  particular  act  for  his  prin- 

86.  Assistant. — Parish  v.  United  States,  cipal,  could  not  give  validity  to  such  act 
100  U.   S.   500,  505,  25   L.  Ed.  763.  by   its   indirect   recognition    or   subsequent 

87.  Deputy. — The  Confiscation  Cases,  ratification.  Marsh  v.  Fulton  County,  10 
20  Wall.92,  ]11,22L.  Ed.  320;  Craigz'.  Rad-       Wall.   676,  684.   19   L.   Ed.   1040. 

ford.  3   Wheat.   594,  4  L.   Ed.   407;   Taylor  91.    Expiration  with   removal. — Sthresh- 

V.    Brown,    5    Cranch    234,    3    L.    Ed.    88;  ley  v.    United    States,   4    Cranch    169,   2    L 

Byers  v.   Surget,   19   How.   303,   310,   15   L.  Ed.  584.     Even  as  to  the  collection  of  due? 

J?'j.   CmO.  arcruine    during    his    term.      See    the    title 

88.  Mode  of  execution  generally. —  REVENUE  L.AWS.  See.  also,  the  title 
United  States  v.  Linn,  15  Pet.  290,  316,  10  UNITED    STATES    MARSHALS. 
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h.  Independence  of  Executive. — See  the  title  Constitutional  Law,  vol.  4.  p, 
274,  et  seq.,  278,  et  seq. 

i.  Delegation  of  LegisJuiive,  Execwtwe  or  Judicial  Powers. — See  the  titles 
Constitutional  Law,  vol.  4,  pp.  284,  et  seq.,  287,  290,  293,  et  seq. ;  Due  Proc- 
ess OF  Law,  vol.  5,  pp.  537,  544. 

2.  Limitations  on  Powers  and  Notice  Thereof. — Under  our  system  of 
government,  the  powers  and  duties  of  all  its  officers  are  limited  and  defined  by 
laws,   and  generally  by  acts   of  congress. ^^ 

Notice  of  Limitations  on  Powers. — Individuals  as  well  as  courts  must  take 
notice  of  the  extent  of  authority  conferred  by  law  upon  a  person  acting  in  an  of- 
ficial capacity,  and  the  rule  applies  in  such  a  case  that  ignorance  of  the  law  fur- 
nishes no  excuse  for  any  mistake  or  wrongful  act.^^ 

Usage  as  Foundation  of  Power. — It  may  also  be  questioned  whether  the 
frequent  exercise  of  a  power  unauthorized  by  law,  by  officers  of  the  government, 
can  ever  by  its  frequency  be  made  to  stand  as  a  just  foundation  for  the  very  au- 
thority which  is  thus  assumed.^'* 

3.  Construction  of  Statutes. — See  the  title  Statutes,  as  to  administrative- 
construction.  Subordinate  executive  or  ministerial  officers  undertake  to  pass 
upon  the  constitutionality  of  legislation  prescribing  their  duties,  and  to  disregard 
it  if  in  their  judgment  it  is  invalid,  at  their  peril.  This  may  be  a  hazardous  pro- 
ceeding to  themselves,  and  productive  of  great  inconvenience  to  the  public ;  but 
still  the  determination  of  the  judicial  tribunals  can  alone  settle  the  legality  of  their 
action.  An  unconstitutional  act  is  not  a  law ;  it  binds  no  one,  and  protects  no 
one.^5 

4.  Conveyance  of  Public  Lands. — See  the  title  Public  Lands,  ante,  p.  L 

5.  Powers  Conferred  by  Congress  on  State  Officers. — It  has  long  been 
held  that  power  may  be  conferred  upon  a  state  officer,  as  such,  to  execute  a  dutv 
imposed  under  an  act  of  congress,  and  the  officer  may  execute  the  same,  unless  its 
execution  is  prohibited  by  the  constitution  or  legislation  of  the  state. ^^ 

6.  Power  to  Bind  Government. — A  public  officer  can  only  bind  the  govern- 
ment by  acts  which  come  within  the  just  exercise  of  his  official  powers.^"  But 
where  he  acts  in  the  line  of  his  duty  and  by  legal  authority,  his  contracts  made  on 
behalf  of  the  government  are  obligatory  on  it,  not  the  officer. ^^  And  services 
rendered  under  a  contract  executed  by  an  unauthorized  public  agent,  and  never 

92.  Limitations  on  powers. — The  Floyd  form  his  plain  duty  under  such  legisla- 
Acceptances,  7  ^JuW.  666,  19  L.  Ed.  169;  tion  on  ground  of  its  unconstitution'ality 
United  States  v.  Alexander,  110  U.  S.  325,  See,  also,  the  title  CONSTITUTION  \L 
329,   28    L.    Ed.    166;    Whiteside   v.    United  LAW,  vol.   4,   p.  275,   et  seq. 

States,  93  U.  S.  247,  23  L  Ed.  882;  United  96.     Powers    conferred   by   congress    on 

States  V.   San  Jacinto  Tin   Co.,   125  U.   S.  state  officers. — Dallemagne  v    Moisan    197 

273,    307,    31    L.    Ed.    747.      See    post,    "Re-  U.    S.    169,    174,    49    L    Ed.    709;    Prigg    v. 

sponsibility  to  Law  and  Regulation,"   IX,  Pennsylvania,   16   Pet.   539,  622,   10  L*  Ed. 

C,  1.  1060;     Robertson    v.    Baldwin,  '  165    U.    s! 

93.  Notice  of  limitations  on  powers. —  275,  41   L-   Ed.   715. 

Hawkins  v.  United  States,  96  U.  S.  689,  California. — There  is  nothing  in  the  con- 
691,  24  L.  Ed.  607;  Whiteside  v.  United  stitution  or  in  the  statutes  of  California 
States,  93  U.  S.  247,  23  L.  Ed.  882;  The  which  forbids  or  would  prevent  the  ex- 
Floyd  Acceptances,  7  Wall.  666,  19  L.  Ed.  ecution  of  the  power  by  a  state  officer. 
169;  Humboldt  Tp.  v.  Long,  92  U.  S.  642,  Dallemagne  t'.  Moisan,  197  U  S  169  174 
648,  23  L.  Ed.  752;  Hume  v.  United  States.  49  L.   Ed.  709. 

132  U.  S.  406,  414,  33  L.   Ed.  393;  United  97.   Power  to  bind  government.— Hunter 

States  V.  Barlow,  132  U.  S.  271,  33  L.  Ed.  v.  United   States,   5   Pet.   ]7;5.   S   L.   Kd.   86; 

346.  Wisconsin    Cent.    R.   Co.  v.   United   States' 

94.  Usage  as  foundation  of  power. — The  164  U.  S.  190,  210,  41  L.  Ed.  399-  Hume  7' 
Flovd  Acceptances,  7  Wall.  666,  677,  19  United  States,  132  U.  S.  406,  .33  L  Ed 
L.   Ed.   169.  393;    Minturn   7'.   United   vStates,   106   ij    S 

95.  Construction  of  statutes. — Hunting-  437,  443.  27  L.  Fd.  208.  See,  also  Hart  z' 
ton  V.  Worthen,  120  U.  S.  97,  101,  30  L.  United  States.  05  U.  S.  316.  24  L.' Ed  479 
Ed.  588;  Smith  7'.  Indiana,  191  U.  S.  138,  98.  On  contract. — Hodg.<:on  7'.  Dexter  t 
148,  48  L.  Ed.  125,  where  it  is  said  there  Cranch  345.  362.  2  L.  Ed.  130.  See  nost 
are  many  authorities  to  the  effect  that  a  "Personal  Liability  on  Contract,"  IX  C* 
ministerial    officer    cannot    refuse    to    per-  3.  c.                                                          >           »      »- 
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approved  or  ratified  by  any  competent  authority,  create  no  equity,  unless  it 
appears  that  the  services  performed  resulted  in  some  benefit  to  the  party  for 
whom  they  were  rendered. ^^ 

By  Illegally  Paying  Out  Public  Funds. — It  is  a  general  principle  that  par- 
ties receiving  moneys  illegally  paid  by  a  public  officer  are  liable  ex  aequo  et  bono 
to  refund  them.^ 

Estoppel. — No  conduct  of  public  officers  can  estop  the  government  from  as- 
serting its  rights. - 

Liability  for  Wrongs  and  Injuries  to  Third  Persons. — See  post,  "Liabil- 
ity of  Public  for  Acts  of  Negligence  of  Officer,"  XL 

7.  Presumptive  Validity  and  Authority — z.  In  General. — It  is  a  general 
principle  to  presume  that  public  officers  act  correctly,  until  the  contrary  is 
shown.^  And  it  has  frequently  been  decided  that  the  public  acts  of  public  offi- 
cers, purporting  to  be  exercised  in  an  official  capacity,  and  by  public  authority, 
shall  not  be  presumed  to  be  usurped,  but  that  a  legitimate  authority  had  been 
previously  given  or  subsequently  ratified.'*     And  this  is  true  even  of  a  de  facto 


99.    To   pay    for     services     rendered. — 

Whiteside  v.  United  States,  93  U.  S.  247, 
256,  23   L.   Ed.  882. 

Different  rules  prevail  in  respect  to  the 
acts  of  public  agents  from  those  which 
ordinarily  govern  in  the  case  of  mere 
private  agents.  Principals  in  the  latter 
category  are  in  many  cases  bound  by  the 
acts  of  their  agents,  even  where  the  act 
was  done,  without  any  authority,  if  it  ap- 
pear that  the  act  was  done  by  the  agent 
in  the  course  of  his  regular  employment; 
but  the  government  or  public  authority 
is  not  bound  in  such  a  case,  unless  it  mani- 
festly appears  that  the  agent  was  acting 
within  the  scope  of  his  authority,  or  that 
he  had  been  held  out  as  having  authority 
to  do  the  act  for  or  on  behalf  of  the  pub- 
lic authorities.  Story,  Agency,  307a.  Haw- 
kins V.  United  States,  96  U.  S.  689,  24  L. 
Ed.  607;  Whiteside  v.  United  States,  93 
U.  S.  247,  256,  23  L.  Ed.  882.  See,  also, 
Lee  V.  Munroe,  7  Cranch  366,  3  L  Ed. 
373. 

Example. — See  Hawkins  v.  United 
States,  96  U.  S.  689,  24  L  Ed.  607,  where 
there  was  an  unauthorized  departure  from 
a   building   contract. 

Implied  liability  to  pay  for  property. — - 
See  the  titles  COURTS,  vol.  4,  pp.  1024, 
1029;  EMINENT  DOM.MN,  vol.  5,  p. 
776;  IMPLIED  CONTRACTS,  vol.  6,  p. 
•889. 

Contracts  for  Indians'  subsistence. — See 
the  title   INDIANS,  vol.  6,  p.  958. 

Formalities  required  in  contracts  to 
bind  United  States. — See  the  title 
UNITED  STATES. 

To  bind  United  States  by  acceptance  of 
paper.— See  the  title  UNITED   STATES. 

Declarations.— See  the  title  DECLARA- 
TIONS  AND   ADMISSIONS,   vol.    5,   p. 

225. 

Payments  to  public  officers  as  payments 
to  United  States.— See  the  title  PAY- 
MENT, vol.  9,  p.  330. 

United  States  as  party  to  negotiable 
paper  and  authority  of  officers  or  agents. 
—See  the  title  UXlTl'.D  ST.VTES.  Sec, 
also,  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  307. 


1.  By  illegally  paying  out  public  funds. 

— Wisconsin  Cent.  R.  Co.  v.  United 
States,  164  U.  S.  190,  212,  41  L.  Ed.  399. 
In  this  case  it  was  held  that  there  was 
nothing  in  the  record  to  take  it  out  of 
the  scope  of  the  principle.  See,  also, 
Logan  County  v.  United  States,  169  U.  S. 
255,  257,  42  L.  Ed.  737;  Hunter  v.  United 
States,  5  Pet.  173,  8  L.  Ed.  86;  Whiteside 
V.  United  States,  93  U.  S.  247,  23  L  Ed. 
882;  Hawkins  7'.  United  States,  96  U.  S. 
689,  24  L.  Ed.  607. 

Advantage  taken  of  clerical  error  as 
fraud. — See  Hume  v.  United  States,  133 
U.   S.   406,   414,  33   L   Ed.   393. 

2.  Estoppel. — Filor  v.  United  States,  9 
Wall.  45,  19  L.  Ed.  549;  Kirwan  v.  Mur- 
phy, 189  U.  S.  35,  54,  47  L  Ed.  698.  See 
the  title  ESTOPPEL,  vol.  5,  pp.  945,  983, 
1001. 

3.  Presumptive  validity, — Ross  v.  Reed, 
1  Wheat.  482,  486,  4  L.  Ed.  141;  Bingham 
V.  Cabot,  3  Dall.  19,  41,  1  L.  Ed.  491; 
United  States  Bank  v.  Dandridge,  12 
Wheat.  64,  6  L.  Ed.  552;  Strother  v.  Lucas, 
12  Pet.  410,  9  L  Ed.  1137;  Cocke  v.  Halsey, 
16  Pet.  71,  10  L.  Ed.  891;  Brush  v.  Ware, 
15   Pet.   93,   108,   10   L    Ed.   672. 

4.  Presumption  of  due  authority. — 
United  States  v.  Peralta,  19  How.  343, 
347,  15  L.  Ed.  678.  See  United  States  v. 
Arredondo,  6  Pet.  691,  729,  8  L  Ed.  547; 
United  States  v.  Clarke,  8  Pet.  436,  8  L. 
Ed.  1001;  Strother  v.  Lucas,  12  Pet.  410, 
9  L  Ed.  1137;  McNitt  v.  Turner,  16  Wall. 
352,  21  L  Ed.  341;  Keely  v.  Sanders,  99 
U.  S.  441,  447,  25  L  Ed.  327;  Delassus  V. 
United  States,  9  Pet.  117,  134,  9  L  Ed.  71; 
Fuentes  v.  United  States,  22  How.  443, 
459,  16  L.  Ed.  376;  United  States  v.  Coe, 
170  U.  S.  681,  697,  42  L  Ed.  1195;  United 
States  V.  Percheman,  7  Pet.  51,  8  L  Ed. 
604;  Cessna  v.  United  States,  169  U.  S.  165, 
179,  42   L.    Ed.   702. 

As  to  public  lands. — Sabaricgo  v.  Maver- 
ick, 124  U.  S.  261,  280,  31  L  Ed.  430; 
United  States  f.  Arredondo,  6  Pet.  691,  8 
L.  Ed.  547;  Mitchell  v.  Furman,  180  U. 
S.  402,  432,  45  L.  Ed.  596.  See  the  title 
PITRLIC  LANDS,  ante,  p.  1. 

Depositions   which   a   public    agent   had 
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officer.5 

b.  Where  Discretion  Reposed — (1)  In  General. — Where  a  particular  author- 
ity is  confided  to  a  pubhc  officer  to  be  exercised  by  him  in  his  discretion,  upon  an 
•examination  of  facts,  of  which  he  is  made  the  appropriate  judge,  his  decision 
upon  these  facts  is,  in  the  absence  of  any  controlhng  provisions,  absolutely  con- 
clusive as  to  the  existence  of  those  facts.*^     The  decision  of  such  officer  or  tribu- 


taken,   in  his  public,   official  character,   to 

ascertain  the  circumstances  of  a  capture, 
and  the  property  of  the  vessel  and  cargo, 
at  the  time  the  supposed  prize  was  car- 
ried into  Martinique,  were  competent  evi- 
dence. Bingham  v.  Cabot,  3  Dall.  19,  40, 
1    L.   Ed.   491. 

"The  fact  of  fraud  or  mistake  must  be 
established  by  competent  evidence,  the 
same  as  any  other  fact  in  issue.  An  allow- 
ance by  the  commissioner  (of  internal 
revenue)  in  this  class  of  cases  (tax  cases)  is 
not  the  simple  passing  of  an  ordinary 
claim  by  an  ordinary  accounting  officer, 
but  a  statement  of  accounts  b^^  one  hav- 
ing authority  for  that  purpose  under  an 
act  of  congress."  Logan  County  v.  United 
States,  169  U.  S.  255,  257,  42  L.  Ed.  737.  See, 
also,  Strother  v.  Lucas,  12  Pet.  410,  9  L. 
Ed.    1137. 

In  Williams  v.  Peyton,  4  Wheat.  77,  4 
L.  Ed.  518,  all  that  was  ruled  was  this, 
that  where  a  title  depends  upon  the  acts 
of  a  ministerial  officer  to  be  performed  in 
pais,  proof  of  the  performance  of  those 
acts  is  necessary  to  sustain  such  title:  a 
principle  which  none  perhaps  will  dispute; 
but,  whether  affirmed  or  denied,  cannot 
apply  to  the  present  case.  Cocke  v.  Hal- 
sey,  16  Pet.  71,  86,  10  L.  Ed.  891. 

Presumption  of  assent  of  executive  to 
act  of  subordinate. — "The  assent  of  the 
executive  can  only  be  presumed  in  support 
of  such  acts  of  a  subordinate  officer  as 
legitimately  fall  within  the  sphere  of  that 
officer's  duties,  and  with  the  execution  of 
which  he  is  usually  charged."'  Mechanics', 
etc.,  Bank  v.  Union  Bank,  32  Wall.  276, 
303,  22_L.  Ed.  871,  per  Field,  J.,  dissenting. 

Foreign  officers. — Papers  translated 
from  a  foreign  language,  respecting  the 
transactions  of  foreign  officers,  with  whose 
powers  and  authorities  the  court  are  not 
well  acquainted,  containing  uncertain  and 
incomplete  references  to  things  well  un- 
derstood by  the  parties,  but  not  under- 
stood by  the  court,  should  be  carefully 
examined,  before  it  pronounces  that  an 
officer  holding  a  high  place  of  trust  and 
confidence,  has  exceccled  his  authority. 
LTnited  States  v.  Percheman,  7  Pet.  51,  53, 
86  L.  Ed.  604.  See,  also.  United  States  v. 
Arredondo,  6  Pet.  691,  8  L.  Ed.  547;  Pol- 
lard V.  Kihbe,  14  Pet.  353,  10  L.  Ed.  490. 
And  see  the  title  RES  ADJUDTCATA. 

No  application  to  private  agency. — See 
United  States  v.  Denver,  etc.,  R.  Co.,  191 
U.    S.   84,    91,    48    L.    Ed.    106. 

Presumption  of  administrator's  author- 
ity.—McNitt  V.  Turner,  16  Wall.  352,  21  L. 
Ed.  341.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p.  130. 
10  TT  S  Enc— 27 


5.  De  facto  officer. — Gonzales  v.  Ross, 
120    U.    S.    605,    619,   30   L.    Ed.   801. 

The  official  acts  of  an  officer  accepted 
and  acquiesced  in  by  the  government,* 
must  be  considered  as  valid,  even  if  done 
by  him  only  as  officer  de  facto.  Gonzales 
f.  Ross,  120  U.  S.  605,  619,  30  L.  Ed.  801. 
See  the  title  DE  FACTO  OFFICERS, 
vol.    5,    Pj   284. 

Necessity  for  color  of  authority. — Acts 
of  a  mere  intruder  or  usurper  of  an  office, 
without  any  colorable  title,  are  undoubt- 
edly wholly  void  both  as  to  individuals 
and  the  public.  Tweed's  Case,  16  Wall. 
504,    519,    21    L.    Ed.    389. 

Agent  for  purchase  of  cotton. — See  the 
title  DE  FACTO  OFFICERS,  vol.  5,  p. 
284. 

A  person  having  entered,  January  23d, 
1866,  into  a  contract  with  the  government 
to  purchase,  as  its  agent,  "cotton  which 
formerly  belonged  to  the  so-called  Con- 
federate States  now  in  the  possession  of 
individuals  in  the  Red  River  country  (con- 
cealed)," was  not  precluded  by  the  fact 
of  such  agency  and  during  it  from  buying 
other  cotton  in  that  region  not  formerly 
belonging  to  those  so-called  states;  he 
having  discovered,  when  he  went  to  the 
region,  that  there  was  no  cotton  upon 
which  his  contract  operated,  and  his  con- 
tract not  obliging  him  by  its  terms  to  de- 
vote his  whole  time  to  the  business  of 
the  agency,  nor  to  refrain  froin  buying 
cotton  if  of  a  kind  not  such  as  was  de- 
scribed in  his  agreement  Tweed's  Case, 
16  Wall.  504,  21  L.  Ed.  389. 

6.  Where  discretion  reposed. — United 
States  V.  Wright,  11  Wall.  648,  650,  20  L. 
Ed.  188.  See,  also,  Martin  v.  Mott,  12 
Wheat.  19,  31,  6  L.  Ed.  537;  Wilkes  v. 
Dinsman,  7  How.  89,  131,  12  L.  Ed.  618; 
Hadden  v.  Merritt,  115  U.  S.  25,  27,  29 
L.  Ed.  333;  The  Japanese  Immigrant  Case, 
189  U.  S.  86,  98,  47  L.  Ed.  721;  Lem  Moon 
Sing  V.  United  States,  158  U.  S.  538,  544, 
39  L.  Ed.  1082;  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  660,  35  L.  Ed.  1146; 
Anderson  v.  Dunn,  6  Wheat.  204,  226, 
5  L.  Ed.  242;  Philadelphia,  etc.,  R. 
Co.  V.  Stimpson,  14  Pet.  448,  458,  10  L. 
Ed.  535;  Benson  z\  McMahon,  127  U.  S. 
457,  32  L.  Ed.  234;  In  re  Luis  Otciza  y 
Cortes,    136   U.    S.   330,   34    L.    Ed.    464. 

This  is  especially  true  where  the  pro- 
priety and  validity  of  such  action  is  col- 
laterally attacked.  Mullan  v.  United 
States,  140  U.  S.  240,  245.  35  L.  Ed.  489; 
Cocke  7'.  Malscy,  16  Pet.  71,  86,  10  L. 
Ed.  891;  Clinkenbeard  7'.  United  States,  21 
Wall.    05,    70,    22    L.    Ed.    477;    Swaim    v. 
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nal,  within  the  scope  of  his  or  its  authority,  is  conclusive  upon  all  others^  until 
reversed  by  a  competent  power,  and  upon  a  case  properly  made.^  This  principle 
has  also  been  applied  to  the  decisions  of  officers  or  tribunals  acting  under  the 
authority  of  a  foreign  government,  over  matters  within  the  scope  of  their  author- 
ity, while  such  foreign  government  was  in  possession  of  territory  now  belong- 
ing to  the  United  States/^ 

Burden  of  Proof. — The  burden  of  proving  that  the  officer  exceeded  his  au- 
thority is  on  the  party  alleging  same.^"     And  every  executive  officer,  when  called 


United  States,  165  U.  S.  553,  559,  41  L.  Ed. 
8''3 

"it  is  familiar  law  that  when  jurisdic- 
tion is  delegated  to  any  officer  or  tribunal, 
his  or  its  determination  is  conclusive. 
Thus,  in  the  case  of  United  States  v.  Arre- 
dondo,  6  Pet.  691,  729,  8  L-  EcT.  547,  this 
court  said:  'It  is  a  universal  principle,  that, 
where  power  or  jurisdiction  is  delegated 
to  any  public  officer  or  tribunal  over  a 
subject  matter,  and  its  exercise  is  con- 
fided to  his  or  their  discretion,  the  acts  so 
done  are  binding  and  valid  as  to  the  sub- 
ject matter;  and  individual  rights  will  not 
be  disturbed  collaterally  for  anything  done 
in  the  exercise  of  that  discretion  within 
the  authority  and  power  conferred.  The 
only  questions  which  can  arise  between 
an  individual  claiming  a  right  under  the 
acts  done,  and  the  public,  or  any  person 
denying  its  validity,  are  power  in  the  offi- 
cer and  fraud  in  the  party.  All  other 
questions  are  settled  by  the  decision  made 
or  the  act  done  by  the  tribunal  or  officer; 
whether  executive,  Marbury  v.  Madison,  1 
Cranch  137,  170,  171,  2  L.  Ed.  60;  legis- 
lative, McCulloch  V.  Maryland,  4  Wheat. 
316,  423,  4  L.  Ed.  579;  Satterlee  v. 
Matthewson,  2  Pet.  380,  7  L.  Ed.  458; 
Providence  Bank  v.  Billings,  4  Pet.  514, 
7  L.  Ed.  939;  judicial.  11  Mass.  227;  11  S. 
&  R.  429;  adopted  in  Thompson  v.  Tolmie, 
2  Pet.  157,  168,  7  L.  Ed.  381;  or  special,  20 
Johns.  739,  740;  2  Dow  P.  C.  521,  etc.; 
unless  an  appeal  is  provided  for,  or  other 
revision,  by  some  appellate  or  supervisory 
tribunal,  is  prescribed  by  law.'  See,  also, 
the  following  cases:  Foley  v.  Harrison,  15 
How.  433,  448,  14  L.  Ed.  761;  Johnson  v. 
Towsley,  13  Wall.  72,  83,  20  L.  Ed.  485; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  640, 

26  L.  Ed.  875;  Shepley  v.  Cowan,  91  U.  S. 
330,  340,  23  L.  Ed.  424;  Moore  v.  Robbins, 
96  U.  S.  530,  535,  24  L.  Ed.  848;  Quinby  v. 
Conlan,  104  U.  S.  420,  426,  26  L.  Ed.  800; 
Steel  V.   Smelting   Co.,   106  U.   S.   447,   450, 

27  L.  Ed.  226;  Lee  v.  Johnson,  116  U.  S. 
48,  51,  29  L.  Ed.  570;  Wright  v.  Rose- 
berry,  121  U.  S.  488.  509,  30  L.  Ed.  1039." 
United  States  v.  California,  etc..  Land  Co.. 
148  U.  S.  31,  43.  37  L.  Ed.  354;  United 
States  V.  Dalles  Military  Road  Co..  148  U. 
S.  49,  32  L.  Ed.  362.  See,  also,  Voorhees 
V.  United  States  Bank,  10  Pet.  449.  478,  9 
L.  Ed.  490;  Strother  v.  Lucas,  12  Pet.  410, 
9  L.  Ed.  1137;  Rankin  v.  Hovt,  4  How.  327, 
n  L.  Ed.  996;  Bartlett  v.  Kan«e,  16  How. 
263.  272,  14  L.  Ed.  931;  Stairs  v.  Peasleo, 
18  How.   521,   524,   15   L.   Ed.   474;   Belcher 


V.  Linn,  24  How.  508,  522,  16  L.  Ed.  754; 
Sabariego  v.  Maverick,  124  U.  S.  261,  282, 
31  L.  Ed.  430;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  30,  41  L.  Ed.  49; 
Pittsburgh,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.  421,  434,  435,  38  L.  Ed.  1031;  Keene  v. 
McDonough,  8  Pet.  308,  8  L.  Ed.  955; 
Pollard  V.  Kibbe,  14  Pet.  353,  10  L.  Ed. 
490;  Williams  v.  United  States,  1  How. 
290,  11  L.  Ed.  135;  United  States  v.  Minor, 
114  U.  S.  233,  29  L.  Ed.  110;  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  30  L.  Ed. 
949;  Craig  v.  Leitensdorfer,  123  U.  S.  189, 
31   L.   Ed.   114. 

7.  Steel  V.  Smelting  Co.,  106  U.  S.  447, 
27  L.  Ed.  226;  Johnson  v.  Towsley,  13 
Wall.    72,   20    L.    Ed.   485. 

8.  Conclusive  until  reversed  on  proper 
proceedings. — Williams  v.  United  States, 
1   Hu\y.  290,  11    L.    Ed.   135. 

Decisions  of  officers  of  the  land  office. — • 
See  the  title  PUBLIC  LANDS,  ante,  p.  1. 

9.  Acts  of  officers  or  tribunals  of  for- 
eign government,  etc. — United  States  v. 
Arredondo,  6  Pet.  691,  8  L.  Ed.  547;  Pol- 
lard V.  Kibbe,  14  Pet.  353,  10  L.  Ed.  490; 
Keene  v.  McDonough,  8  Pet.  308,  8  L.  Ed. 
955.  And  see  the  title  PUBLIC  LANDS, 
ante,   p.   1. 

Where  a  will  was  established  in  New 
Orleans,  in  1792,  by  order  of  the  alcalde, 
an  officer  who  had  jurisdiction  over  the 
subject  matter,  his  decree  must  be  con- 
sidered as  a  judicial  act,  not  now  to  be 
called  into  question.  Fouvergne  v.  New 
Orleans,   18   How.   470,   15  L.   Ed.   399. 

10.  Burden  of  proof. — Hence,  the  bur- 
den of  proof  that  the  officer  exceeded  his 
powers  is  upon  the  party  complaining; 
the  rule  of  law  being,  that  the  acts  of  a 
public  officer,  on  public  matters,  within  his 
jurisdiction  and  where  he  has  a  discretion, 
are  to  be  presumed  legal  till  shown  by 
others  to  be  unjustifiable.  Wilkes  v.  Dins- 
man.   7   How.   89,   12   L.   Ed.   618. 

Validity  of  contract. — "It  is  too  well 
settled  to  admit  of  dispute  at  this  day.  that 
where  there  is  a  discretion  *  *  *  conferred 
on  an  officer,  or  board  of  officers,  and  a 
contract  is  made  in  which  they  have  exer- 
cised that  discretion,  the  validity  of  the 
contract  cannot  be  made  to  depend  on  the 
degree  of  wisdom  or  skill  which  may  have 
accompanied  its  exercise."  United  States 
V.  Speed,  8  Wall.  77,  83,  19  L.  Ed.  449; 
Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10  L.  Ed.  535;  Martin  v.  Mott,  12 
Wheat.  19,  6  L.   Ed.  537. 


rUBUC  OI'flCERS. 


419 


on  to  act  in  his  official  capacity,  must  inquire  and  determine  whether,  on  the  facts, 
the  law  requires  him  to  do  one  thing  or  another. ^^ 

Decisions,  however,  of  a  board,  which  is  merely  an  instrument  of  the 
executive  power,  and  not  a  court,  have  long  been  recognized  as  decisions  of 
the  executive  department,  and  cannot  constitute  res  ad  judicata  in  a  technical 
sense. ^2 

Subordinate  Officer's  Actions  under  Superior's  Orders. — Where  a  su- 
perior officer  is  vested  with  discretionary  powers,  it  would  seem  to  follow  as  a 
necessary  consequence,  that  every  act  done  by  a  subordinate  officer,  in  obedience 
to  orders  issued  thereunder,  is  equally  justifiable.  The  law  contemplated  that, 
under  such  circumstances,  orders  shall  be  given  to  carry  the  power  into  effect ; 
and  it  cannot,  therefore,  be  a  correct  inference,  that  any  other  person  has  a  just 
riglit  to  disobey  them.^^ 

Necessity  for  Action  by  Superior  Officer. — But  so  long  as  there  is  a  su- 
perior officer  whose  approval  is  contemplated  by  law  or  the  regulations  of  the  de- 
partment, no  approval  by  a  subordinate  officer  would  operate  as  a  finality. ^^ 

(2)  When  Reviewable. — Discretion  (of  patent  officials)  can  be  exercised,  and 
when  exercised,  except  in  cases  of  clear  abuse,  the  courts  will  not  review  it.^^ 

Judicial  and  Administrative  Action  Compared. — Any  determination  of  a 
ministerial  officer  may  by  statute  be  declared  final  and  conclusive,  but  such  finalitv 


11.  Necessity  for  exercise. — Hoff  v. 
Jasper  Countv,  110  U.  S.  53,  56,  28  L. 
Ed.   68. 

12.  Decision  of  board  acting  as  instru- 
ment of  executive  power  not  technically 
res  adjudicata. — Pearson  t:  Williams,  20'2 
U.  S.  281,  50  L.  Ed.  1029,  applying  the 
rule  to  the  decision  of  a  board  of  inquiry, 
under  §  25  of  the  act  of  1903,  relating  to 
the  deportation  of  an  alien.  See  the  titles 
ALIENS,  vol.  1,  pp.  252,  253;  RES  AD- 
JUDICATA. 

13.  Subordinate  officer's  actions  under 
superior's  orders. — Martin  v.  Mott,  12 
Wheat.   19,   31,   6    L.    Ed.    537. 

14.  Necessity  for  action  by  superior  offi- 
cer.—New  Orleans  v.  Paine,  147  U.  S.  261, 
267,  37  L.  Ed.  162.  See  Fourniquet  v. 
Perkins,   16  How.   82,   14  L.   Ed.  854. 

15.  When  discretion  reviewable. — Stein- 
metz  7\  Allen,  192  U.  S.  543,  560,  48  L. 
Ed.  555.  "Some  discretion  is  not  an  un- 
limited discretion,  and  if  the  discretion  be 
not  unlimited,  it  is  reviewable.  Stcinmetz 
v.  Allen,  192  U.  S.  543,  560,  48  L.   Ed.   555. 

"Whatever  the  conclusiveness  of  execu- 
tive acts  so  far  as  executive  departments 
are  concerned,  as  a  rule  of  administration, 
it  has  long  been  settled  that  the  action  of 
executive  officers  in  matters  of  account 
and  payment  cannot  be  regarded  as  a 
conclusive  determination  when  brought  in 
question  in  a  court  of  justice.  United 
States  V.  Harmon,  43  Fed.  Rep.  560,  by 
Mr.  Justice  Gray;  S.  C,  147  U.  S.  268,  37 
L.  Ed.  164;  Hunter  v.  United  States,  5 
Pet.  173,  8  L.  Ed.  86;  United  States,  v. 
Jones,  8  Pet.  387,  8  L.  Ed.  983;  United 
States  V.  Bank,  15  Pet.  377,  10  L.  Ed.  774." 
Wisconsin  Cent.  R.  Co.  v.  United  States, 
164  U.  S.  190,  205,  41  L.  Ed.  399.  See, 
also,  Logan  Countv  v.  United  States,  169 
U.  S.  255,  257,  42  L.  Ed.  737.  See,  ante, 
"Power    to   Bind    Government,"   IX,    A,   6. 


See  Gaines  v.  Thompson,  7  Wall.  347, 
452,  19  L.  Ed.  62,  where  it  is  said:  "Certain 
powers  and  duties  are  confided  to  those 
officers,  and  to  them  alone,  and  however 
the  courts  niay,  in  ascertaining  the  rights 
of  parties  in  suits  properly  before  them, 
pass  upon  the  legality  of  their  acts,  after 
the  matter  has  once  passed  beyond  their 
control,  there  exists  no  power  in  the 
courts,  by  any  of  its  processes,  to  act  upon 
the  officer  so  as  to  interfere  with  the 
exercise  of  that  judgment  whiie  the  matter 
is  properly  before  him  for  action." 
Quoted  in  New  Orleans  v.  Paine,  147  U 
S.   261,  267,  37   L.    Ed.    162. 

The  orders  and  opinions  of  the  head  of 
the  treasury  department  are  entitled  to 
much  respect,  but  the  rights  of  private 
parties,  in  cases  of  doubt,  are  to  be  set- 
tled by  the  judicial  exposition  of  those 
laws,  rather  than  by  the  views  of  the  de- 
partment. The  legality  of  all  the  doings 
of  departmental  administrative  officers 
may  be  revised  in  the  judicial  tribunals. 
Greely  v.  Thompson,  10  How.  225,  234, 
13  L.  Ed.  397;  Tracy  7:  Swartwout,  10 
Pet.  80,  95,  9  L.  Ed.  354;  Marriott  v.  Brunc, 
9    How.    619,   634,    13    L.    Ed.   282. 

The  power  intrusted  by  the  act  of  con- 
gress of  March  3,  1797,  and  that  of  June 
3,  1864,  as  amended  in  its  179th  section  by 
the  act  of  March  3,  1865,  to  the  secre- 
tary of  the  treasury  to  remit  penalties,  is 
one  for  the  exercise  of  his  discretion  in  n 
matter  intrusted  to  him  alone,  and  admits 
of  no  appeal  to  the  court  of  claims  or  to 
any  other  court.  Dorsheimer  7>.  United 
States,  7  Wall.  166,  19  L.  Ed.  187. 

Officers  of  land  department. — Minne- 
sota 7'.  Baclieldcr,  1  Wall.  109,  17  L.  Ed. 
551;  Silver  7'.  Lndd,  7  Wall.  219,  19  L.  Ed. 
138;  Johnson  7'.  Towslev,  13  Wall.  72,  86. 
20  L.  Ed.  485.  See  the  title  PUBLIC 
LANDS,  ante,  p.  1. 
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does  not  change  its  character  and  transform  it  from  an  executive  to  a  judicial 
act.  16 

Political  Powers  Not  Controllable  by  Judiciary. — See  note.^' 

Power  to  Review  Decisions  of  Predecessor. — The  right  in  an  incumbent 
of  reviewing  a  predecessor's  decisions,  extends  to  mistakes  in  matters  of  fact 
arising  from  errors  in  calculation,  and  to  cases  of  rejected  claims,  in  which  mate- 
rial testimony  is  afterwards  discovered  and  produced.  But  if  a  credit  has  been 
given,  or  an  allowance  made,  as  these  were,  by  the  head  of  a  department,  and  it 
is  alleged  to  be  an  illegal  allowance,  the  judicial  tribunals  of  the  country  must  be 
resorted  to,  to  construe  the  law  under  which  the  allowance  was  made,  and  to  set- 
tle the  rights  between  the  United  States  and  the  party  to  whom  the  credit  was 
given.i* 

8.  PowKRS  OF  De  Facto  Officers. — See  the  title  De  Facto  Officers,  vol.  5, 
p.  284. 

B..  Duties — 1.  In  General — a.  Implication  from  Acceptance  of  Office. — ■ 
What  a  public  officer  is  empowered  to  do  for  others,  and  it  is  beneficial  to  them 
to  have  done,  the  law  holds  he  ought  to  <\o}^ 

b.  Evidence. — It  was  not  the  proper  way  of  proving  what  were  the  official 
duties  of  an  officer  of  the  government,  to  show  what  were  the  duties  of  an  in- 
cumbent of  such  office  several  years  later,  nor  would  it  tend  to  prove  what  were 
his  duties  eight  years  before.-" 

c.  Imposition  by  Federal  Government  on  State  Officers. — See  note.'-^^ 


16.  Judicial  and  administrative  action 
compared. — Orchard  v.  Alexander,  157  U. 
S.   3i2,  379,  39   L.   Ed.  737. 

It  is  not  consistent  with  the  idea  of 
judicial  action  that  it  should  be  subject  to 
the  direction  of  a  superior,  in  the  sense  in 
which  that  authority  is  conferred  upon  the 
head  of  an  executive  department  in  ref- 
erence to  his  F.ubordinates.  Such  a  sul- 
jection  takes  from  it  the  quaiity  of  a 
judicial  act,  and  makes  it  administrative. 
Butterworth  v.  Hoe,  112  U.  S.  .^0,  (57,  28 
L.  Ed.  r,5»^. 

17.  Political  powers  not  controllable  by 
judiciary. — Marbury  v.  Madison,  1  Cranch 
137,  2  L.  Ed.  GO;  Gaines  v.  Thompson,  7 
Wall.  347,  349,  19  L.  Ed.  62.  See  the  title 
CONSTITUTIOXAL  LAW,  vol.  4,  p. 
274,   275. 

18.  Power  to  review  decisions  of  prede- 
cessor.— Wisconsin  Cent.  R.  Co.  v.  United 
States,  1G4  U.  S.  190,  206,  41  L.  Ed.  399; 
United  States  v.  Bank,  15  Pet.  377,  10  L. 
Ed.    774. 

"The  view  thus  indicated  that  executive 
decisions  in  cases  like  the  present  are  not 
binding  on  the  courts  has  been  repeatedly 
affirmed  and  steadily  adhered  to.  Gordon 
V.  United  States,  1  C.  CI.  1;  McEleath  v. 
United  States,  12  C.  CI.  201;  Duval  v. 
United  States,  25  C.  CI.  46;  Steele  v. 
United  States,  113  U.  S.  128,  28  L.  Ed. 
9.52;  United  States  v.  Burchard,  125  U.  S. 
176,  31  L.  Ed.  662;  United  States  v.  Stahl, 
151  U.  S.  366,  38  L.  Ed.  194.  And  it  has 
been  often  applied  in  the  instance  of  the 
improvident  issue  of  patents:  United 
States  V.  Stone,  2  Wall.  525,  17  L.  Ed.  765; 
United  States  7'.  Minor.  114  U.  S.  233,  29 
L.  Ed.  110;  Mullan  v.  United  States,  118 
U.  S.  271,  30  L.  Ed.  170;  Wisconsin  Cent. 
R.  Co.  V.  Forsythe,  1.59  U.  S.  46,  40  L.  Ed. 
71."      Wisconsin    Cent.    R.    Co.    v.    United 


States,   164   U.    S.    190,   207,   41    L.    Ed.   399. 

19.  Implication  from  acceptance  of 
office. — Mason  v.  Pearson,  9  How.  248,  13 
L.  Ed.  125.  See  City  of  Washington  v^ 
Pratt,    8    Wheat.    681,    687,    5    L.    Ed.    714. 

Imposition  by  congress. — See  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  279. 

Control  by  legislature. — The  legislature 
may  modify  their  duties  at  pleasure.  New- 
ton V.  Commissioners,  100  U.  S-  548.  559, 
25  L.  Ed.  710.  See  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS,  vol.   6,   p.   830. 

Duties  of  state  officers  in  relation  to  ex- 
tradition.—See  the  title  EXTRADITION, 
vol.   6,  p.  224,  et  seq. 

Duties  and  liabilities  as  to  custody  and 
discharge  of  prisoners. — See  the  titles  AR- 
REST, vol.  2.  p.  541;  BAIL  AND  RE- 
COGNIZANCE, vol.  2.  p.  765;  ESCAPE, 
vol.  5,  p.  893;  EXECUTION  AGAINST 
THE  BODY  AND  ARREST  IN  CIVIL 
CASES,  vol.  6,  p.  80;  FALSE  IMPRIS- 
ONMENT, vol.  6,  p.  242;  IMPRISON- 
MENT FOR  DEBTS,  vol.  6,  p.  892; 
PRISONS  AND  PRISONERS,  vol.  9,  p. 
729;  SHERIFFS  AND  CONSTABLES. 

Leave  of  absence  with  pay. — See  ante, 
"Extra  Pay  in  Lieu  of  Leave  of  Ab- 
sence," VIII.  B,  4,  e;  "Suspension  or  Re- 
moval." VIII,  A,  4. 

20.  Evidence  of  duties  at  different  period 
incompetent. — Johnston  v.  Jones,  1  Black 
200,   216,    17   L.    Ed.   117. 

Judicial  notice  of  duties. — See  the  title 
JUDICIAL   NOTICE,  vol.   7,   p.   687. 

21.  Imposition  by  federal  government 
on  state  officers. — Kentucky  v.  Dennison, 
24  How.  66,  108,  16  L.  Ed.  717.  See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  285.  See,  also,  ante,  "Powers  Con- 
ferred by  Congress  on  State  Officers,"  IX, 
A,  5. 
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d.  Enforcement  mid  Control  by  Courts — (1)  Mandatory  and  Discretional 
Duties  Compared. — With  regard  to  the  judicial  power  in  cases  of  action  by  a 
pubHc  officer,  there  is  a  distinction  between  acts  involving  the  exercise  of  judg- 
ment or  discretion  and  those  which  are  p^urely  ministerial,  with  respect  to  the 
former  of  which  there  can  exist  no  power  to  control  the  executive  discretion, 
however  erroneous  its  exercise  may  seem  to  have  been,  but  with  respect  to  min- 
isterial duties,  an  act  or  refusal  to  act  is,  or  may  become,  the  subject  of  review 
by  the  courts. 22 

(2)  Mandatory   Official  Duties  Enforcible. — See   note.-^ 

(3)  Discretional  Duties  Uncontrollable. — See  note.^^ 

e.  Presumptions — (1)  Discretion  Rightfully  Exercised. — There  is  a  presump- 
tion that  a  discretion  vested  in  public  officers  has,  in  a  given  case,  been  rightfully 
and  properly  exercised.-^ 

(2)  Presumption  of  Duty  Performed — (a)  In  General. — The  presumption  al- 
ways is,  in  the  absence  of  anything  to  the  contrary,  that  a  public  officer  while 
acting  in  his  official  capacity  is  performing  his  duty,^^  and  the  presumption  is  that 


22.  Mandatory  and  discretionary  duties 
contrasted. — This  was  held  by  the  court 
as  early  as  1803,  in  the  great  case  of  Mar- 
bury  V.  Madison,  1  Cranch  137.  2  L.  Ed.  60. 
The  principle  of  this  case  was  applied  in 
Kendall  v.  United  States,  12  Pet.  524,  9  L. 
Ed.  1181,  and  the  action  of  the  circuit 
court  sustained  in  a  proceeding  where  it 
had  commanded  the  postmaster  general  to 
credit  the  relator  with  a  certain  sum 
awarded  to  him  by  the  solicitor  of  the 
treasury  under  an  act  of  congress  author- 
izing the  latter  to  adjust  the  claim,  this 
being  regarded  as  purely  a  ministerial 
duty.  Noble  v.  Union  River  Logging  R. 
Co.,  147  U.  S.  165,  171.  37  L.  Ed.  123.  See 
the  titles  INJUNCTIONS,  vol.  6,  p.  1022; 
MANDAMUS,  vol.  8,  p.  30;  PUBLIC 
LANDS,  ante,  p.  1. 

What  are  mandatory  statutes. — See  the 
title  STATUTES. 

23.  Mandatory  ofHcial  duties. — See  the 
titles  INJUNCTIONS,  vol.  6,  p.  1022; 
MANDAMUS,  vol.   8,  p.   30. 

Power  construed  as  duty — "May"  equiva- 
lent to  "must." — -Supervisors  v.  United 
States,  4  Wall.  435,  18  L.  Ed.  419.  See 
MAY,  vol.   8,   p.   325. 

Cannot  perform,  or  treat  as  performed, 
executive  duties.^'Tf  the  executive  officer 
failed  to  do  his  duty,  he  might  have  been 
constrained  by  a  mandamus.  But  courts 
cannot  perform  executive  duties,  or  treat 
them  as  performed  when  they  have  been 
neglected.  They  cannot  enforce  rights 
which  are  dependent  for  their  existence 
upon  a  prior  performance  by  an  executive 
officer  of  certain  duties  he  has  failed  to 
perform."  United  States  v.  McLean,  95 
U.  S.  750,  753,  24  L.  Ed.  579.  See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  374. 

24.  Discretional  duties. — See  the  title 
MANDAMUS,    vol.    8,    p.    31. 

The  judiciary  cannot  interfere  either  by 
mandamus  or  injunction  with  executive 
officers  in  the  discharge  of  their  official 
duties,  unless  those  duties  are  of  a  char- 
acter purely  ministerial,  and   involving  no 


exercise  of  judgment  or  discretion.  Litch- 
field V.  Register  &  Receiver,  9  Wall.  575, 
577,  19  L.  Ed.  681,  citing  Gaines  7'.  Thomp- 
son, 7  Wall.  347,  19  L.  Ed.  62;  The  Secre- 
tary V.  McGarrahan,  9  Wall.  298,  19  L.  Ed. 
579.  See  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  275,  et  seq.;  MAN- 
DAMUS, vol.  8,  p.  31,  et  seq.,  55,  et  seq. 

Refusal  on  ground  of  unconstitutionality 
of  statute.— See  ante,  "Construction  of 
Statutes,"   IX,  A,  3. 

Supreme  court's  jurisdiction  of  political 
questions.— See  the  title  COURTS,  vol.  4, 
p.  1008,  et  seq. 

Appellate  jurisdiction. — See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  69fi. 

25.  Discretion  rightfully  exercised. — 
Butler  V.  Maples,  9  Wall.  766,  768,  19  L. 
Ed.  822;  Cumming  v.  Richmond  County 
Board  of  Education,  175  U.  S.  528,  544,  44 
L.  Ed.  262;  Philadelphia,  etc.,  R.  Co.  v. 
Stimpson,  14  Pet.  488,  458,  10  L-  Ed.  535; 
Wilkes  V.  Dinsman,  7  How.  89,  131,  12  L. 
Ed.  618.  United  States  7'.  Weed.  5  Wall. 
62,  73,  18  L.  Ed.  531;  Mullan  v.  United 
States,  140  U.  S.  240,  245,  35  L.  Ed.  489; 
Swaim  V.  United  States,  165  U.  S.  553,  559, 
41    L.    Ed.   823. 

26.  Presumption  of  duty  performed. — 
Weyauwega  v.  Ayling,  99' U.  S.  112,  119.25 
L.  Ed.  470;  Martin  v.  Mott,  12  Wheat.  19, 
31,  6  L.  Ed.  537;  Gait  v.  Gallowav.  4  Pet. 
332,  343,  7  L.  Ed.  876;  Philadelphia,  etc., 
R.  Co.  V.  Stimpson,  14  Pet.  448,  458,  10  L. 
Ed.  535;  Rnnkin  v.  Hoyt,  4  How.  327.  335, 
11  L.  Ed.  996;  Wilkes  v.  Dinsman,  7  How. 
89,  131,  12  L.  Ed.  618;  United  States  v. 
Weed,  5  Wall.  62.  73,  18  L.  Ed.  531;  But- 
ler V.  Maples,  9  Wall.  766,  778,  19  L.  Ed. 
822;  Miller  v.  United  States.  11  Wall.  268, 
300,  20  L.  Ed.  135;  Pendleton  Countv  v. 
Amy,  13  Wall.  297,  20  L.  Ed.  579;  Lapeyre 
7'.  United  States,  17  Wall.  191,  200,  21  L. 
Ed.  606;  Colnma  7'.  Eaves,  92  U.  S.  484,  23 
L.  Ed.  579;  District  of  Columbia  7'.  Rob- 
inson. ISO  U.  S.  92,  101.  45  L.  Ed.  440; 
New  York  State  v.  Barker,  179  U.  S.  279, 
45  L.  Ed.  190;  Quinlan  v.  Green  County, 
205    U.    S.    410.    422,    51    L.    Ed.    860.      See, 
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a  sworn  officer,  acting  in  the  discharge  of  his  duty,  upon  a  subject  over  which  ju- 
risdiction is  given  him,  has  acted  rigutly.^' 

Omnia   Prsesumuntur  Rite   Esse   Acta.— See  note.^s 


also,  Pollard  v.  Dwight,  4  Cranch  421,  431, 
2  L.  Ed.  666.  „ 

And  he  who  alleges  that  an  officer  in- 
trusted with  an  important  duty  has  vio- 
lated his  instructions,  must  show  it.  De- 
lassus  V.  United  States.  9  Pet.  117,  9  L. 
Ed  71,  citing  United  States  v.  Arredondo, 
6  Pet  691,  8  L.  Ed.  547;  United  States  v. 
Percheman,  7  Pet.  51,  8  L.  Ed.  604;  United 
States  V.  Clarke,  8  Pet.  436,  8  L.  Ed.  1001, 
as  fully  discussing  the  subject. 

"It  is  always  to  be  presumed  that  a 
public  officer  will  do  whenever  called  on 
what  the  law  requires  of  him."  Hotf  ^. 
Jasper  County,  HO  U.  S.  53,  56,  28  L.  Ed. 
68-  King  V.  Mullins,  171  U.  S.  404,  434  43 
L  Ed  ''14-  King  v.  Panther  Lumber  Co., 
171  U.'  S.   437,  43  L.   Ed.  227 

"There  is  always  a  possibility  ot  mis- 
conduct on  the  part  of  officials,  but  legis- 
lation would  be  seriously  hindered  if  it 
may  not  proceed  upon  the  assumption  of 
a  proper  discharge  of  their  duties  by  the 
various  officials."  Michigan  Cent.  R.  Co. 
V  Powers,  201  U.  S.  245,  295,  50  L.  Ed. 
744.  See  Pollard  v.  Dwight,  4  Cranch  421,. 
431,  2  L.  Ed.  666;  Rankin  v.  Hoyt,  4  How. 
327  11  L.  Ed.  996;  Pennsylvania  v.  Wheel- 
ing', etc..  Bridge  Co.,  13  How.  518,  14  L. 
Ed  249;  United  States  v.  Davenport,  15 
How  1,  8,  14  L.  Ed.  575;  Smith  v.  St. 
Louis,  etc.,  R.  Co.,  181  U.  S.  248,  258,  45 
L.    Kd.   847. 

"Public  policy  forbids  the  imputation  to 
authorized  official  action  of  any  other  than 
legitimate  motives."  Louisiana  v.  Texas, 
176   U.   S.    1,   18,   44   L.    Ed.   347_. 

A  court  depositary  has  a  right  to  pre- 
sume that  the  court  and  its  officers  were 
properly  performing  their  duty  in  dis- 
tributing its  trust  funds.  State  Nat.  Bank 
V.  Dodge,  124  U.  S.  333.  344,  31  L.  Ed.  458; 
National  Bank  v.  Insurance  Co.,  104  U.  S. 
54,  64,  26   L.   Ed.  693. 

27.  Where  jurisdiction  exists. — IMusert'. 
Magone,  155  U.  S.  240,  251.  39  L.  Ed.  135; 
Pollard  V.  Dwight,  4  Cranch  421,  431,  2 
L.  Ed.  666;  Rankin  v.  Hoyt,  4  How.  327, 
11  L.  Ed.  996;  Pennsylvania  v.  Wheeling, 
etc.,  Bridge  Co.,  13  How.  518,  14  L.  Ed. 
249;  Arthur  v.  Unkart,  96  U.  S.  118,  122, 
24  L.  Ed.  768;  Hadden  v.  Merritt,  115  U. 
S  25,  27,  29  L.  Ed.  333;  Hayes  v.  United 
States,  170  U.  S.  637,  646.  42  L.  Ed.  1174. 
See  Smith  v.  St.  Louis,  etc.,  R.  Co..  181  U. 
S.  248,  25S,  45  L.  Ed.  847;  United  States  v. 
Davenport,  15   How.  1,  8,  14  L.   Ed.   575. 

Officers  of  former  or  foreign  govern- 
ment.— "The  presumption  which  is  always 
indulged  in  favor  of  the  validity  of  acts  of 
officers  of  a  former  government,  warrants 
the  conclusion  that  the  officer  acted  in 
conformity  with  law  and  not  in  violation 
of  it."  Gonzales  v.  Ross,  120  U.  S.  605, 
623    30  L.   Ed.  801. 

So   as    to   officers   of    a    foreign    govern- 


ment. Hayes  v.  United  States,  170  U.  S. 
637,  646,  42  L.  Ed.  1174;  United  States  v. 
King,  3  How.  773,  785,  11  L.  Ed.  824. 

But  it  would  be  pushing  the  comity 
usually  extended  to  the  tribunals  and  offi- 
cers of  a  foreign  government,  beyond  the 
bounds  of  justice,  and  the  usages  of  na- 
tions, to  claim  for  them  a  total  exemp- 
tion from  inquiry,  when  their  acts  aflfect 
the  rights  of  another  nation  or  its  citizens. 
United  States  v.  King,  3  How.  773,  785, 
11    L.    Ed.    824. 

Presumption  of  proper  disbursement  of 
funds. — See  United  States  v.  Laub,  12  Pet. 
1,  9,  9   L.   Ed.  977. 

Military  and  fiscal  officers. — There  is  a 
presumption  that  the  military  and  fiscal 
officers  of  the  United  States  had  done 
their  official  duty.  United  States  v.  Cru- 
sell,  14  Wall.  1,  20  L.  Ed.  821;  Wilkes  v. 
Dinsman,   7    How.    89,    12   L.    Ed.   618. 

"The  value  of  foreign  coins,  as  ascer- 
tained by  the  estimate  of  the  director  of 
the  mint  and  proclaimed  by  the  secretary 
of  the  treasury,  is  conclusive  upon  cus- 
tom house  officers  and  importers."  Had- 
den V.  Merritt,  115  U.  S.  25,  27,  29  L.  Ed. 
333. 

Registering  grant  of  Mexican  lands. — 
United  States  v.  Green,  185  U.  S.  256,  268, 
46  L.  Ed.  898. 

Detail  of  officers  to  court-martial. — "The 
presumption  must  be  that  the  president, 
in  detailing  the  officers  named  to  compose 
the  court-martial,  acted  in  pursuance  of 
law."  Swaim  v.  United  States,  165  U.  S. 
553,  560,  41   L.   Ed.  823. 

Presumption  that  sheriff  did  not  improp- 
erly confine  lunatic. — See  the  title  DUE 
PROCESS  OF  LAW,  vol.  5,  p.  664. 

Presumption  of  entry  of  judgment  by 
officer.— See  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  p.  655. 

28.  Omnia  praesumuntur  rite  esse  acta. 
— With  regard  to  the  conduct  of  a  public 
office  the  presumption  is  that  everything 
is  done  properly  and  according  to  the 
ordinary  course  of  business,  or,  as  ex- 
pressed in  the  maxim,  omnia  praesumuntur 
rite  esse  acta.  1  Greenleaf  Ev.,  §  38 
Schell  V.  Fauche,  138  U.  S.  562,  565,  34  L 
Ed.  1040;  Hayes  v.  United  States,  170  U 
S.  637,  646,  42  L.  Ed.  1174;  Sabariego  v. 
Maverick.  124  U.  S.  261,  284,  31  L.  Ed.  430 
United  States  v.  Ross,  92  U.  S.  281,  284, 
23   L.   Ed.   707. 

Manifest  irregularity  not  cured. — ^"Pre- 
sumptions  are  not  indulged  to  sustain 
irregular  proceedings  of  this  character, 
when  the  irregularity  is  manifest.  Pre- 
sumptions are  indulged  to  supply  the 
place  of  that  which  is  not  apparent,  not 
to  give  a  new  rharacter  to  that  which  is 
seen  to  be  di^foctive."  French  v.  Ed- 
wards,  13   Wall.    506.   514.   20   L.    Ed.   702. 
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(b)  Presumption  in  Support  of  Individual  Rights. — It  is  a  well-established 
principle,  that  where  an  individual  in  the  prosecution  of  a  riglit  does  everythin^r 
which  the  law  requires  him  to  do,  and  he  fails  to  attain  his  right  by  the  misconduct 
or  neglect  of  a  public  officer,  the  law  will  protect  hini.-'^ 

Noncompliance  with  Directory  Provisions  of  Law. — Where  the  action  of 
a  public  officer  is  not  under  the  control  of  the  party  whose  rights  are  involved 
his  failure  or  neglect  to  conform  to  directory  provisions  of  law  governing  his 
official  acts,  will  not  afifect  the  validity  of  such  acts,  unless  the  legislature  has  ex- 
pressly so  declared.^" 

(c)  As  Not  Supplying  Proof  of  Substantive  Fact. — But  this  presumption  does 
not  supply  proof  of  a  substantive  fact.^^ 

(d)  Official  Acts  Presupposing  Existence  of  Other  Acts  as  Proof  Th-^reof. 

As  regards  public  officers,  acts  done  which  presuppose  the  existence  of  other  acts 
to  make  them  legally  operative,  are  presumptive  proofs  of  the  latter.'^'^ 


29.  Presumption  in  support  of  individ- 
ual rights. — Lytle  v.  Arkansas,  9  How.  314, 
333,  13  L.  Ed.  153,  distinguished  in  Bar- 
nard V.  Ashley,  18  How.  43,  45,  15  L.  Ed. 
285.  See  The  Yosemite  Valley  Case,  15 
Wall.  77,  88,  90,  21  L.  Ed.  82;  District  of 
Columbia  v.  Robinson,  180  U.  S.  92,  45  L. 
Ed.  440. 

An  individual  who  contracts  with  the 
government  through  one  of  its  officers  in 
the  form  required  by  statute  so  far  as  he 
is  concerned,  is  not  responsible  for  or  af- 
fected by  the  neglect  of  such  officer  to 
follow  out  the  directions  of  the  law  after 
the  contract  passes  from  the  observation 
and  control  of  the  individual  to  that  of 
the  officer.  Clark  v.  United  States,  95  U. 
S.   539,  542,  24  L.   Ed.  518. 

It  is  not  certain  that  the  order  of  the 
sovereign  to  a  subordinate  to  make  a  grant 
to  a  subject,  or  do  any  other  act  in  the 
performance  of  which  he  is  interested,  is 
ii  mere  nullity,  until  known  to  and  obeyed 
by  the  inferior  officer.  It  would  seem  not, 
when  purely  ministerial  and  executive. 
United  States  v.  Castillero,  2  Black  17, 
336,  17  L.   Ed.  360. 

30.  Noncompliance  with  directory  pro- 
visions of  law. — Craig  v.  Radford,  3 
Wheat.  594,  4  L.  Ed.  467;  Taylor  v.  Brown, 
5  Cranch  234,  3  L-  Ed.  88.  See,  generally, 
the   title    STATUTES. 

31.  Does  not  supply  proof  of  a  sub- 
stantive fact. — United  States  v.  Ross,  92 
U.  S.  281,  284,  23  L.  Ed.  707.  See,  also, 
Musson  V.  Lake,  4  How.  262,  11  L.  Ed. 
<)67. 

Such  presumptions  are  in  aid  of  the  evi- 
dence. They  are  not  independent  of  the 
evidence  nor  raised  against  it,  and  when 
the  evidence  shows  what  was  done,  the 
effect  of  it  could  not  be  taken  from  the 
jury  and  a  presumption  substituted.  Dis- 
trict of  Columbia  v.  Robinson,  180  U.  S. 
T)2,  101,  45  E.  Ed.  440.  See,  also.  United 
States  V.  Carr,  132  U.  S.  644,  653,  33  L.  Ed. 
483;  Sabariego  t'.  Maverick,  124  U.  S.  261, 
2S4,  31    L.   Ed.   430. 

Example. — "In  United  States  v.  Ross,  92 
U.  S.  281,  23  L.  Ed.  707,  this  court,  speak- 
ing by   Mr.  Justice   Strong  on   this  point, 


said  (p.  284):  'Because  property  was  cap- 
tured by  a  military  officer  and  sent  for- 
ward by  him,  and  because  there  is  an  un- 
claimed fund  in  the  treasury  derived  from 
the  sales  of  property  of  the  same  kind  as 
that  captured,  because  omnia  praesumuntur 
rite  esse  acta,  and  officers  are  presumed  to 
have  done  their  duty,  it  is  not  the  law 
that  a  court  can  conclude  that  the  prop- 
erty was  delivered  by  the  military  officer 
to  a  treasury  agent,  that  it  was  sold  bv 
him,  and  that  the  proceeds  were  covered 
into  the  treasur>."'  Sabariego  v.  Mave- 
rick, 124  U.  S.  261,  284,  31  L.  Ed.  430.  See 
also.  United  States  v.  Carr,  132  U  S  644* 
653,  33  L.  Ed.  483.  See  the  title  ABW- 
DONED  AND  CAPTURED  PROP- 
ERTY, vol.  1,  p.  4. 

32.  Official  acts  presupposing  existence 
of  other  acts  as  proof  thereof. — Cornett  v. 
Williams,  20  Wall.  226,  250,  22  L.  Ed.  254; 
Carpenter  v.  Rannels,  19  Wall.  138,  146^ 
22  L.  Ed.  77,  citing  United  States  Rank  z^ 
Dandndge,  12  Wheat.  64,  70,  6  L-  Ed. 
552;  Knox  County  v.  Ninth  Nat.  Bank  147 
U.  S.  91,  97,  37  L.  Ed.  93;  Nofire  v.  United 
States,  164  U.  S.  657,  660,  41  L.  Ed.  588; 
District  of  Columbia  v.  Robinson,  180  U. 
S.  92,  45  L.  Ed.  440.  See.  also,  McNitt  Z' 
Turner,  16  Wall.  352,  21  L.  Ed.  341;  Phila- 
delphia, etc.,  R.  Co.  V.  Stimpson,  14  Pet. 
448,  458,  10  E.  Ed.  535;  Miller  v.  United 
States,  11  Wall.  268,  300.  20  L.  Ed.  135; 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton' 
115  U.  S.  339,  346,  29  L.  Ed.  432.  And 
see  Knickerbocker  Life  Ins.  Co.  v  Pen- 
dleton, 115  U.  S.  339,  346.  20  L.  Ed.  432, 
distinguishing  Musson  v.  Lake,  4  How* 
262.  11  L.  Ed.  967;  United  States  v.  Ross" 
92  U.   S.  281.  23   L.   Ed.   707. 

"No  other  tribunal  is  at  liberty  to  re- 
examine or  controvert  the  sufficiency  of 
such  proofs,  if  laid  before  him,  when  the 
law  has  made  such  officer  the  proper  judge 
of  their  sufficiency  and  competency." 
Philadelphia,  etc..  R.  Co.  v.  Stimpson,  14 
Pet.    4  48.    4.^'^.    10    L.    Ed.    535. 

Treasury  permit  to  purchase  cotton  as 
evidence  of  military  occupation  in  Civil 
War— Butler  ?•.  Maples.  0  Wall  766  19 
L.  Ed.  822.  See.  also.  United  States  v 
Weed.  5  Wall.  62,  73,  18  L.  Ed    531 
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(e)  Penalty  as  Strengtliening  Presumption. — The  presumption  may  be  strength- 
ened  where   statutory  penalties   would  be  incurred  by   neglect  of  duty.^^ 

f.  Liability  for  Refusal. — Where  there  is  a  right  on  the  one  side,  and  a  cor- 
responding duty  imposed  on  the  other,  a  refusal  to  perform  such  duty,  on  the 
reasonable  request  of  the  party  entitled  to  demand  it,  will  subject  the  officer  to 
an  action.  But  the  party  entitled  to  such  services  must  request  it  in  a  proper 
manner.^* 

2.  Public  Office  as  Public  Trust. — The  theory  of  our  government  is  that 
all  public  stations  are  trusts,  and  that  those  clothed  with  them  are  to  be  animated 
in  the  discharge  of  their  duties  solely  by  considerations  of  right,  justice,  and  the 
public  good.     They  are  never  to  descend  to  a  lower  plane.^^ 

3.  Accounting  for  Funds. — See  post,  "Moneys  Received  and  Unaccounted 
for,"  IX,  C,  2. 

4.  Custody  and  Control  of  Records. — See  the  title  Records. 

C.  Liabilities — 1.  Responsibility  to  Law  and  Regulation. — No  man  in 
this  countr)'  is  so  high  that  he  is  above  the  law.  No  officer  of  the  law  may  set 
that  law  at  defiance  with  impunity.  All  the  officers  of  the  government,  from  the 
highest  to  the  lowest,  are  creatures  of  the  law,  and  are  bound  to  obey  it.^^ 

2.  Moneys  Received  and  Unaccounted  for— a.  In  General. — That  the  of- 
ficer is  responsible  for  all  moneys  received  by  him  and  not  accounted  for,  with- 
out reference  to  the  official  terms  he  may  have  served,  or  to  any  bonds  he  may 
have  executed,  is  undoubted,  although  this  is  not  the  case  with  his  sureties,  who 
are  responsible  only  for  the  faithful  performance  of  his  duties,  for  the  term  of 
his  appointment.^" 


33.  Penalty  as  strengthening  presump- 
tion.— United  States  z:  Crusell,  14  Wall.  1, 

4,  20  L.   Ed.  821;   Keely  v.   Sanders,  99   U. 

5.  441,   447,   25    L.    Ed.    327. 

34.  Liability  for  refusal. — Boyden  v. 
Burke,   14   How.  575,  582,   14  L.   Ed.  548. 

A  demand,  accompanied  with  rudeness 
and  insult,  is  not  a  legal  demand.  Boyden 
z:   Burke.  14   How.   575.   5S2,   14   L.   Ed.   548. 

35.  Public  office  as  public  trust. — Trist 
V.  Child,  21  Wall.  441,  450,  22  L.  Ed.  623. 
See  the  title  ILLEGAL  CONTRACTS, 
vol.  6,  p.  737.  See,  also,  post,  "Moneys 
Received   and   L^naccounted  for,"   IX,  C,  2. 

Exercise  of  skill  and  diligence. — The 
condition  of  an  official  bond,  that  the  of- 
ficer who  gives  it,  shall  "well  and  truly" 
execute  the  duties  of  his  office,  includes 
not  only  honesty,  but  reasonable  skill  and 
diligence.  If  the  duties  are  performed 
negligently  and  unskillfully;  if  they  are 
violated  from  want  of  capacity,  or  want  of 
care;  they  can  never  be  said  to  have  been 
"well  and  truly  executed."  Minor  z'.  Me- 
chanics'  Rank,   1    Pet.   46,  7   L.    Ed.   47. 

36.  Responsibility  to  law  and  regula- 
tion,— Burton  z:  United  States,  202  U.  S. 
344,  368,  .50  L.  Ed.  1057;  United  States  v. 
Lee,  106  U.  S.  196,  220,  27  L.  Ed.  171; 
Tindal  v.  Wesley,  167  U.  S.  204,  217,  42 
L.  Ed.  137;  Kendall  z\  Stokes,  3  How., 
appx..   78S.   702. 

Of  the  state  as  well  as  the  federal  gov- 
ernment.— National  Bank  z:  Common- 
wealth,  9   Wall.   353,   361,   19   L.   Ed.   701. 

"The  legislative  power  of  a  state,  ex- 
cept so  far  as  restrained  by  its  own  con- 
stitution, is  at  all  times  absolute  with  re- 
spect to  all  offices  within  its  reach."  New- 
ton V.  Commissioners.  100  U.   S.   548,  559. 


25  L.  Ed.  710;  Butler  v.  Pennsylvania,  10 
How.  402,  13  L.  Ed.  472. 

Holding  an  office  under  a  state,  and 
claiming  to  act  for  the  state,  cannot  re- 
lieve the  holder  from  obligation  to  obey 
the  constitution  of  the  United  States,  or 
take  away  the  power  of  congress  to  pun- 
ish his  disobedience.  Ex  parte  Virginia, 
100   U.    S.    339,   348,   25    L.    Ed.   676. 

Regulation  of  public  service  generally. 
—See  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  315;  ELECTIONS,  vol. 
5,  p.  729.  See,  also,  ante,  "Regulation  by 
Legislative    Department,"    III,   A. 

Officers  of  soldiers'  homes. — See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
pp.    205,    206. 

Control  of  heads  of  departments  over 
subordinates, — It  has  not  been  the  policy 
of  the  United  States  to  give  unlimited 
power  to  the  heads  of  departments  over 
the  subordinate  officers  of  the  government 
whose  salaries  and  duties  are  regulated 
bv  law.  Converse  z'.  United  States,  21 
How.  463.  16  L.  Ed.  192.  See  the  title 
UNITED  STATES. 

Legislative  control  of  executive  officers. 
—Kendall  <•.  United  States,  12  Pet.  524. 
610.  9  L.  Ed.  1181.  See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  27S, 
279. 

37.  Moneys  received  and  unaccounted 
for. — United  States  t.  Eckford,  1  How. 
250.  258,   11    L.   Ed.   120. 

The  officer  is  a  mere  agent  or  trustee 
of  the  government.  He  holds  the  money 
he  receives  in  trust,  and  is  bound  to  pay 
it  over  to  the  government  as  the  law  re- 
quires. And  in  the  faithful  performance 
of  this  trust  the  sureties  have  a  direct  in- 
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b.  Rendering  Accounts  at  Stated  Periods. — Officers  and  agents  of  the  United 
States  who  receive  public  money,  which  they  are  not  authorized  to  retain  as 
salary,  pay,  or  emolument,  are  required  by  law  to  send  their  accounts  quarter- 
yearly  to  the  proper  accounting  officers  of  the  treasury,  with  the  vouchers  neces- 
sary to  the  correct  and  prompt  settlement  thereof,  within  three  months  at  least 
after  the  expiration  of  each  successive  quarter,  if  resident  within  the  United 
States,  or  within  six  months  if  resident  within  a  foreign  country.  3  Stat,  at 
Large,  723 .^^ 

c.  Payment  into  Treasury  as  Required  by  Law. — The  law  will  not  imply  a 
promise  by  a  public  officer  to  pay  money  in  his  hands  as  such  officer  twice,  nor  to 
pay  it  to  a  private  party  in  a  case  where  the  law  requires  him  to  pay  it  into  the 
public  treasury,  and  he  has  complied  with  that  requirement.^^ 

d.  Accidental  Loss. — No  rule  of  public  policy  requires  an  officer  to  account 
for  moneys  which  have  been  destroyed  by  an  overruling  necessity,  or  taken  from 
him  by  a  public  enemy,  without  any  fault  or  neglect  on  his  part."**^ 

e.  Overpayment. — When  a  payment  made  by  the  secretary  of  the  treasury  for 
services   rendered  by  a  public  officer   or  agent,  was  due  to  a   misapprehension 


terest,  and  their  rights  cannot  be  disre- 
garded. United  States  2>.  Eckford,  1  How. 
250,  261,  11  L.  Ed.  120.  See  ante,  "Applica- 
tion of  Payments  by   Officer,"  V,   E,  2,  d. 

The  duty  of  a  public  officer  (a  receiver) 
virtute  officii,  is  to  bring  to  the  discharge 
of  his  trust  that  prudence,  caution,  and 
attention  which  careful  men  usually  bring 
to  the  conduct  of  their  own  affairs.  He 
is  to  pay  over  the  money  in  his  hands  as 
required  by  law,  but  he  is  not  an  insurer. 
He  may,  however,  make  himself  an  in- 
surer by  express  contract,  and  this  he 
does  when  he  binds  himself  in  a  penal 
bond  to  perform  the  duties  of  his  office 
without  exception.  Boyden  v.  United 
States,  13  Wall.  17,  22,  20  L.  Ed.  527; 
United  States  v.  Thomas,  15  Wall.  337,  342, 
346,  21  L.  Ed.  89.  See  ante,  "Character 
of  Defaults   Covered,"   V,   E,   1,   f. 

Accountability  for  public  moneys  under 
§  3639. — A  clerk  of  the  collector  is  not  an 
officer  of  the  United  States  within  the 
provisions  of  this  section;  and  it  is  only 
to  persons  of  that  rank  that  the  term 
public  officer,  as  there  used,  applies. 
United  States  v.  Smith,  124  U.  S.  525,  531, 
31  L.  Ed.  534.  See,  also,  ante,  "Definitions, 
Distinctions    and    Creation,"    I. 

Public  money  received  from  another 
public  officer. — When  money  of  the 
United  States  has  been  received  by  one 
public  officer,  from  another  public  officer, 
whether  it  was  received  in  an  official  or 
private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the 
United  States;  and  they  may  maintain  an 
action  against  the  receiver  for  the  same. 
United  States  v.  Buford,  3  Pet.  12,  7  L.  Ed. 
585. 

Right  of  set-off.— See  the  titles  SET- 
OFF, RECOUPMENT  AND  COUN- 
TERCLAIM; UNITED  STATES. 

Recovery  in  assumpsit. — See  the  title 
ASSUMPSIT,  vol.  2.  p.   646,  et  scq. 

Liability  for  interest. — Sec  the  titles 
INTEREST,  vol.  7,  p.  225;  PAYMENT, 
vol.    9,    p.    319. 

Taxes.— See   the   title   TAXATION. 


2S.  Rendering  accounts  at  stated 
periods. — Watkins  v.  United  States,  9 
Wall.  759,  762,  19  L.  Ed.  820.  See,  also, 
United  States  v.  Thomas,  15  Wall.  337,  346. 
21  L.  Ed.  89;  Moncure  v.  Zunts,  11  Wall. 
416,    422,   20    L.    Ed.    181. 

Under  penalty  of  dismissal  ^rom  the 
public  service — Notice  is  not  necessary. — 
Watkins  v.  United  States,  0  Wall.  759, 
763,   19  L.   Ed.  820. 

"Disbursing  agents  are  required  to  set- 
tle their  receipts  and  disbursements  with 
the  accounting  officers  of  the  treasury,  and 
their  private  books  are  inadmissible  to 
control  that  official  adjustment."  Strong 
V.  United  States,  6  Wall.  788,  795,  18  L. 
Ed.    740. 

Separate  accounts  of  contingent  ex- 
penses to  be  kept.— United  States  r.  Gil- 
more,    7    Wall.    491,    493,    19    L.    Ed.    282. 

Conclusiveness  of  settlement. — United 
States  V.  Johnston,  124  U.  S.  236,  250,  31 
L.  Ed.  389.  See  the  title  AB.'\NDONED 
AND  CAPTURED  PROPERTY,  vol.  1, 
p.  5. 

39.  Payment  into  treasury  as  required 
by  law. — Collector  v.  Hubbard,  12  Wall. 
1,  12,  20  L.  Ed.  272;  Cary  i'.  Curtis,  3 
How.  236,  250,  11  L.  Ed.  576.  See  the  title 
ASSUMPSIT,  vol.  2,  pp.  641,  et  seq.,  646. 
et  seq. 

An  officer  is  not  personally  liable,  in  an 
action  to  recover  back  monej^  paid  him 
and  by  him.  in  the  regular  or  ordinary 
course  of  his  duty,  paid  into  the  treasury 
of  the  United  States.  Elliott  v.  Swart- 
wout,  10  Pet.  137,  9  L.   Ed.  373. 

40.  Accidental  loss. — United  States  v. 
Thomas,   15    Wall.    337,   352.   21    L.    Ed.   89. 

Although  no  ordinary  excuse  can  be 
allowed  for  the  nonproduction  of  the 
money  committed  to  their  hands,  they 
being  special  bailees  subject  to  special 
obligations.  United  States  v.  Thomas.  15 
Wall.  337.  21  L.  Ed.  89#  See.  also, 
United  States  t'.  Prescott,  3  How.  578.  11 
L.  Ed.  734.  See  ante,  "Character  oi 
Defaults   Covered,"   V,   E,   1,   f. 
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upon  the  part  of  the  secretary  as  to  the  nature  of  the  services,  a  misapprehension 
■due  to  his  representations  to  that  officer,  the  amount  so  paid  ought,  in  equity  and 
good  conscience,  to  be  returned  to  the  United  States.*  ^ 

3.  Liability  to  Third  Parties — a.  Personal  Liability  for  Official  Acts' — 
(1)  When  Authorized  or  Adopted  by  Government. — When  the  act  of  a  pubHc 
officer  is  authorized  or  has  been  adopted  by  the  sovereign  power,  whatever  the 
immunities  of  the  sovereign,  the  agent  thereafter  cannot  be  pursued.-*^ 

(2)  Judicial  and  Discretional  Action. — An  officer  is  not  hable  for  a  mistake 
in  the  exercise  of  a  judicial  duty,  such  as  a  mistake  in  his  construction  of  law,-*^  or 
for  his  official  acts  in  a  matter  where  he  is  required  to  exercise  discretion,  and  he 
does  honestlv  exercise  it.-*-* 

Proof  of  Malice  or  Bad  Faith  Not  Precluded. — This  does  not  preclude 
proof,  on  the  part  of  the  plaintiffs,  showing  malice  or  other  circumstances  which 
may  impeach  the  integrity  of  the  transaction.-*^ 

(3)  Ministerial  Action— {z)  In  General— It  is  only  for  a  breach  of  his  duty 
in  the  execution  of  his  ministerial  duties,  that  an  officer  and  his  sureties  are  liable 
upon  his  bond.*^     But  where  he  acts  under  the  order  or  process  of  an  officer  or 

41.  Liability  to   refund  overpayment. — 

United  States  v.  Sanborn,  135  U.  S.  271, 
34  L.  Ed.  112.  See  the  titles  ARMY  AND 
NAVY,  vol.  2,  p.  515;  ASSUMPSIT,  vol. 
^  p.  644,  et  seq.;  PAYMENT,  vol.  9,  pp. 
344,  347;  POSTAL  LAWS,  vol.  9,  p.  577. 
See,  also,  the  title  INTEREST,  vol.  7,  p. 
^27.  • 

42.  When  authorized  or  adopted  by  gov- 
ernment.— The  Paquete  Habana,  189  U.  S. 
453  465,  47  L.  Ed.  901;  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  865,  6  L.  Ed. 
204;  Lamar  v.  Browne,  92  U.  S.  187,  199, 
23  L.  Ed.  650;  Spalding  v.  Vilas,  161  U. 
S  483,  496,  40  L.  Ed.  780.  See  the  title 
UNITED  STATES,  as  to  department  of- 
ficers. 

And  so  official  actions  of  a  quasi  ju- 
dicial character,  such  as  the  decisions  of 
an  assessor  or  board  of  assessors,  will 
protect  officers  acting  ministerially  there- 
under. Clinkenbeard  v.  United  States,  21 
Wall  65.  70,  22  L.  Ed.  477.  See  the  title 
TAX.^TION. 

43.  Judicial  actions. — Tyler  v.  Cass 
County,  142  U.  S.  288,  292,  35  L.  Ed.  1016; 
Williams  v.  Weaver,  100  U.  S.  547,  25  L. 
Ed.   708. 

A  public  officer,  invested  with  certam 
•discretionary  powers,  cannot  be  made  an- 
swerable for  any  injury,  when  acting 
within  the  scope  of  his  authority,  and  not 
influenc.ed  by  malice,  corruption,  or 
cruelty,  as  his  position  is  quasi  judicial. 
Wilkes  V.  Dinsman,  7  How.  89,  12  L.  Ed. 
618;  Teal  v.  Felton,  12  How.  284,  291,  13 
L.    Ed.   990. 

44.  Action  in  the  exercise  of  discretion. 
—Kendall  v.  Stokes,  3  How.  87,  11  L.  Ed. 
506:  S.  C.  3  How.,  appx.,  788,  702;  Cro- 
wHl  V.  McFadon,  8  Cranch  94,  98.  3  L. 
Ed.  499;  Otis  v.  Watkins,  9  Cranch  339, 
356,  3  L.  Ed.  752;  Wilkes  v.  Dinsman,  7 
How.  89,  130,  12  L.   Ed.  618. 

Where  the  acts  complained  of  were  not 
ministerial,  bul  were  official  acts,  a  public 
officer,  acting  from  a  sense  of  duty,  in 
a  matter  where  he  is  required  to  exercise 
discretion,  is   not   liable   to   an    action    for 


an  error  of  judgment.  Kendall  v.  Stokes, 
3  How.  87,  11  L.  Ed.  506;  S.  C,  3  How., 
appx.,  788,  792;  Wilkes  v.  Dinsman,  7 
How.  89,  130,  12  L.  Ed.  618;  Teal  v.  Fel- 
ton, 12  How.  284,  291,  13  L.  Ed.  990.  See, 
also,  Martin  v.  Mott,  12  Wheat.  19,  31,  6 
L.  Ed.  537.  See  ante,  "Presumptive  Valid- 
ity  and   Authority,"    IX,    A,   7. 

45.  Proof  of  malice  or  bad  faith  not  pre- 
cluded.—Otis  V.  Watkins,  9  Cranch  339, 
356,  3  L.  Ed.  752.  See,  also,  Kendall  v. 
Stokes,  3   How.,  appx.,  788,  792. 

"Hence,  while  an  officer  acts  within  the 
limits  of  that  discretion,  the  same  law 
which  gives  it  to  him  will  protect  him  in 
the  exercise  of  it.  But  for  acts  beyond 
his  jurisdiction,  or  attended  by  circum- 
stances of  excessive  severity,  arising  from 
ill-will,  a  depraved  disposition,  or  vin- 
dictive feeling,  he  can  claim  no  exemption, 
and  should  be  allowed  none  under  color 
of  his  office,  however  elevated,  or  how- 
ever humble  the  victim."  Wilkes  v.  Dins- 
man, 7   How.  89,  130.  12   L.   Ed.   618. 

Where  the  facts  justify  the  action  malice 
immaterial. — Stacey  v.  Emery,  97  U.  S. 
642,   645,  24   L.   Ed.   1035. 

Burden  of  proof. — See  post,  "Burden  of 
Proof,"  X._  B,  3. 

46.  Ministerial  duties. — South  v.  Mary- 
land, 18  How.  396.  15  L.  Ed.  433;  Teal  v. 
Felton,  12  How.  2S4,  291,  13  L.  Ed.  990. 
See,  also,  Kendall  v.  Stokes,  3  How.  87, 
97,  11  L.  Ed.  506;  S-  C,  3  How.,  appx., 
788.   793. 

Liability  for  tort  generally. — -"The  ex- 
emption of  the  United  States  from  judicial 
process  does  not  protect  their  officers  and 
agents,  civil  or  military,  in  time  of  peace, 
from  being  porsonally  liable  to  an  action  of 
tort  by  a  private  person  whose  rights  of 
property  they  have  wrongfullv  invaded  or 
injured,  even  by  authoritv  of  the  United 
States."  Belknap  7^.  Schild,  161  U.  S.  10, 
18,  40  L.  Ed.  599;  The  Flving  Fish,  2 
Cranch  170,  2  L.  Ed.  243;  Batos  v.  Clark, 
95  U.  S.  204,  24  L.  Ed.  471:  Cunningham 
V.  Macon,  etc.,  R.  Co.,  109  U.  S.  446.  456, 
27  T,.  Fd.  992.  See,  also,  the  title  UNITED 
STATES. 
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tribunal  possessing  jurisdiction  over  the  subject  matter  upon  which  judgment 
is  passed,  with  power  to  issue  such  order  or  process,  which  is  regular  on  its 
face,  the  officer  will  be  protected  in  his  action  thereunder.-*" 

Wrongful  Action  under  Legal  Process.— The  officers  of  the  law,  in  the 
execution  of  process,  are  obliged  to  know  the  requirements  of  the  law,  and  if 
they  mistake  them,  whether  through  ignorance  or  design,  and  any  one  is' harmed 
by  their  error,  they  must  respond  in  damages.-*^ 

Conflicting  Jurisdiction  of  Courts — Property  in  Court's  Custody. See 

the  title  Courts,  vol.  4,  p.  1172,  et  seq. 

(b)  Where  Authority  Entirely  Wanting. — The  honest  belief  of  an  officer  who 
acts  where  he  is  utterly  without  any  authority,  that  he  had  the  legal  right  to 
act  as  he  did,  is  no  defense  any  more  than  in  any  other  case,  where  a  party  mis- 
taking his  rights  commits  a  trespass  by  forcibly  seizing  and  taking  away  an- 
other man's  property,  although  it  may  excuse  from  punitory  damages.^^ 


47.  Authority  regular  on  its  face. — Ers- 
kine  v.  Hohnbach,  14  Wall.  613,  20  L.  Ed. 
745;  Stutsman  County  v.  Wallace,  142  U. 
S.  293,  309,  35  L.  Ed.  1018;  Harding  v. 
Woodcock,  137  U.  S.  43,  46,  34  L.  Ed. 
nso. 

48.  Wrongful  action  under  legal  proc- 
ess.— Rogers  v.  The  Marshal,  1  Wall.  644, 
C50,  17  L.  Ed.  714.  See  the  titles  SHER- 
IFFS AND  CONSTABLES;  TRES- 
PASS; UNITED  STATES  MARSHALS. 
Sec,  also,  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  715. 

It  is  only  where  a  court  has  no  juris- 
diction over  the  subject  matter,  or,  hav- 
ing such  jurisdiction,  is  bound  to  adopt 
certain  rules  in  its  proceedings,  from 
v.-hich  it  deviates,  whereby  the  proceed- 
ings are  rendered  coram  non  judice,  that 
an  action  will  lie  against  the  officer  who 
executes  its  judgment.  Dynes  v.  Hoover, 
;:0  How.  65,  15  L.  Ed.  838;  Duncan  v. 
Darst,  1_  How.  301,  308,  11  L.  Ed.  139. 

A  decision  of  such  a  tribunal  as  a  court- 
martial,  in  a  case  clearly  without  its  ju- 
risdiction, cannot  protect  the  officer  who 
executes  it.  The  court  and  the  officer  are 
p'l  trespassers.  Wise  v.  Withers,  3 
Cranch   3ni,  337,  2  L.   Ed.  457. 

49.  Where  authority  entirely  wanting. 
—Bates  V  Clark,  95  U.  S.  204,  209,  24  L. 
Fd.  471.  See,  also,  The  Charming  Betsy, 
7^  Cranch  64,  124,  2  L. 'Ed.  208;  The  Monte 
Allegre,  9  Wheat.  616,  645,  6  L.  Ed.  174; 
^racy  v.  Swartwont,  10  Pet.  80,  95,  9  L. 
^d.  354;  Cnnningham  v.  Macon,  etc.,  R. 
Co..  100  U.  S.  ^AC-,.  27  L.  Ed.  992;  Hagood 
T'.  Southern,  117  U.  S.  52.  70,  29  L.  Ed.  805; 
Tweed's  Case,  16  Wall.  504,  519,  21  L.  Ed. 
'^S9;  Kendall  v.  Stokes,  3  How.  87.  98,  11 
T,.  Ed.  50C;  S.  C,  3  How.,  appx.,  788,  793; 
Carland  v.  Davis,  4  Hnw.  131,  149,  11  L. 
■^d.  907;  Duncan  v.  Darst,  1  How.  301. 
308,  11  L.  Ed.  139;  United  States  v.  Lee, 
106  U.  S.  196,  218,  27  L.  Ed.  171,  where 
it  is  said  that,  the  last  two  clauses  of 
article  5  of  the  amendments  to  the  Con- 
stitution of  the  United  vStates,  whose  lan- 
guage is:  "That  no  person  *  *  *  shnM  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  shall  private 
property  be  tak^n  for  public  use  without 
Just    compensation."    *    *     *    protect     the 


citizen  whose  property  has  been  seized 
without  due  process  of  law,  and  devoted 
to  public  use  without  just  compensation 
by  persons  assuming  to  act  under  the  au- 
thority of  the  government.  Citing  Ex 
parte  Milligan,  4  Wall.  2,  18  L.  Ed.  387. 

"There  are  three  grounds  on  which  a 
public  oflicer  may  be  held  responsible  to 
an  injured  party:  1.  Where  he  refuses  to 
do  a  ministerial  act,  over  which  he  can  ex- 
ercise no  discretion.  2.  Where  he  does 
an  act  which  is  clearly  not  within  his  ju- 
risdiction. 3.  Where  he  acts  willfully, 
maliciously,  and  unjustly,  in  a  case  within 
his  jurisdiction.  The  first  position  is  sus- 
tained by  this  court  in  the  case  of  Kendall 
V.  United  States,  12  Pet.  524,  613,  9  L.  Ed. 
1181."  Kendall  v.  Stokes,  3  How.,  appx.. 
788,   794. 

The  officer  who  obeys  instructions  of 
the  executive  is  liable  for  damages  sus- 
tained by  his  misconstruction  of  the  act, 
and  his  orders  will  not  excuse  him.  If  his 
instructions  afford  him  no  protection,  then 
the  law  must  take  its  course,  and  he  must 
pay  such  damages  as  are  legally  awarded 
against  him.  The  Flying  Fish,  2  Cranch 
170,   178,  2   L.   Ed.   243. 

_  "It  is  the  law  which  gives  the  justifica- 
tion, and  nothing  less  than  the  law  can 
give  irresponsibility  to  the  officer,  al- 
though he  may  be  acting  in  good  faith 
under  the  instructions  of  his  superior  of 
the  department  to  which  he  belongs." 
Teal  V.  Fclton.  12  How.  284,  291,  13  L.  Ed. 
990,  citing  Kendall  v.  Stokes,  3  How  87 
97,  11  L.  Ed.  506.  See  S.  C,  3  How' 
appx.,  788,  793.  See,  also,  Tracy  v.  Swart- 
wont.  10   Pet.   80,  95,  9   L.   Ed.   354. 

"If  one  of  the  heads  of  departments 
commits  any  illegal  act.  under  color  of 
his  office,  by  which  an  individual  sustains 
an  injury,  it  cannot  be  pretended  that  his 
office  alone  exempts  him  from  being  sued 
in  the  ordinary  mode  of  iiroceeding,  and 
being  compelled  to  obev  the  iudgmc'nt  of 
the  law."  Marburv  v.  Madison,  1  Cranch 
137.  170.  2  L.  Ed.  60.  See  the  title  CON- 
STTTUTTON.AL  L\W.  vol.  4.  p  274  et 
seq.;  MANDAMUS,  vol.  8,  pp.  30, '55, 
et  sen. 

Indemnification. — "Rut,  as  the  <rovrrn- 
ment  in   such   cases  is  bound   to  indemnify 
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(c)  For  Negligence. — Loss  Must  Be  the  Consequence  of  the  Negligence. 

— In   order  to  make   an   officer   liable   for   negligence,   it   must   appear    that   the 
loss  or  injury  sustained  by  the  plaintiff  was  the  consequence  of  the  negligence.^*^ 

(d)  For  Trespass. — See  note.^^ 

(4)  Failure  to  Perform  Official  Duty. — Where  the  law  requires  absolutely  a 
ministerial  act  to  be  done  by  a  public  officer,  and  he  neglects  or  refuses  to  do 
such  act,  he  may  be  compelled  to  respond  in  damages  to  the  extent  of  the 
injury  arising  from  such  nonfeasance  or  malfeasance.  A  mistake  as  to  what 
his  duty  is  and  honest  intentions   will  not  excuse  him.^^ 

(5)  Money  Illegally  Demanded  and  Receizrd. — It  is  the  settled  doctrine  of 
the  law,  that  where  money  is  illegally  demanded  and  received  by  a  public  offi- 
cer, he  cannot  exonerate  himself  from  personal  responsibility,  by  paying  it  over 
to  his  principal,  when  he  has  had  notice  not  to  pay  it  over.^-' 

(6)  Priority  of  United  States. — As  to  public  officers,  and  receivers  of  public 
money  of  all  descriptions,  they  are,  or  may  be,  known  as  such  ;  and  any  person 
dealing  with  them,  does  it  at  the  peril  of  being  postponed  to  any  debts  his 
debtor  may  owe  to  the  United   States,   should  he  become  unfortunate.^'* 

b.  Liabilitx  for  Acts  of  Deputy  or  Assistant. — It  is  unquestionably  true  that 
a  public  officer  is  answerable  for  the  misconduct  of  his  deputy.'"^ 

Pleading  and  Competency  of  Evidence. — But  where  issue  is  taken  irpon 
the  neglect  of  an  officer  himself,  it  is  not  competent  to  give  in  evidence  the 
neglect   of   his   assistant. ^^ 

c.  Pei'sonal  Liability  on  Contract. — A  public  officer  or  agent  is  not  personally 


the  officer,  there  can  be  no  eventual  hard- 
ship." Tracy  v.  Swartwout,  10  Pet.  80, 
98,  9    L.    Ed.   354. 

"A  void  act  can  never  afford  any  pro- 
tection to  the  officers  who  execute  it.'' 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,   868,   6    L.    Ed.   204. 

50.  Loss  must  be  the  consequence  of  the 
negligence. — Dunlop  v.  Munroe,  7  Cranch 
242,  3   L.   Ed.   329. 

51.  For  trespass.— See  the  title  TRES- 
PASS. See,  also,  the  titles  ARMY  AND 
NAVY,  vol.  2.  p.  .522;  WAR. 

False  imprisonment. — See  the  titles 
ARMY  AND  N.WY,  vol.  2.  p.  521,  et 
seq.;  FALSE  IMPRISONMENT,  vol.  6, 
p.   243. 

As  to  liability  of  officers  for  seizures, 
see  the  titles  ADMIRALTY,  vol.  1,  p. 
145;  EMBARGO  AND  NONINTER- 
COURSE  L.\WS,  vol.  S,  p.  732;  NEU- 
TRALITY, vol.  8.  p.  894;  PRIZE,  vol.  9, 
n.  744;  REVENUE  LAWS;  TRES- 
PASS. 

Liability  for  infringement  of  patent. — 
See  the  titles  COURTS,  vol.  4,  p.  1030; 
P.'XTENTS,  vol.  9.  pp.  2S8,  292. 

52.  Failure  to  perform  official  duty. — 
Amy  V.  The  Supervisors,  11  Wall.  13G,  20 
L.  Ed.  101,  reaffirmed  in  Farr  v.  Thomson, 
11  Wall.  139,  20  L.  Ed.  102;  South  r. 
Maryland,  18  How.  396,  402,  15  L.  Ed. 
433. 

But,  for  a  failure  to  perform  ay  act  of 
official  duty,  through  mistake  of  what  that 
duty  is,  plaintiff  should  be  limited  in  his 
recovery  to  his  actual  loss,  injury,  or 
damape.  Dow  v.  Humbert,  91  U.  S.  294, 
298,  23  L.  Ed.  368.  See  the  title  DAM- 
AGES,  vol.    5,   p.    175. 

Failure  to  collect  money. — "The   officer 


can  only  be  liable  to  pay  over  the  money 
he  has  collected,  unless  he  is  charged  with 
a  neglect  of  duty  in  not  collecting." 
Sthreshley  ?'.  United  States,  4  Cranch  169, 
171,  2   L. 'Ed.   584. 

53.  Money  illegally  demanded  and  re- 
ceived.—  Elliott  V.  Swartwout,  10  Pet.  137, 
9  L.  Ed.  373.  See.  also,  post,  "For  Money 
Illegally   Exacted,"   X,   B,  2. 

54.  Priority  of  the  United  States. — 
United  States  v.  Fisher,  2  Cranch  358,  402, 

2  L.  Ed.  304.  See,  generally,  the  title 
UNITED  STATES. 

55.  Liability  for  acts  of  deputy. — Rogers 
V.  The  Marshal,  1  Wall.  644,  650,  17  L- 
Ed.  714.  See,  also,  Dunlop  v.  Munroe,  7 
Cranch  242,  3  L.  Ed.  329. 

"If  a  public  officer  sees  fit  to  allow  the 
money  of  the  government  to  be  paid  dur- 
ing his  absence  from  his  office  into  the 
hands  of  his  agent  or.  servant,  it  is  a  good 
payment  to  him,  and  the  risk  is  with  him 
and  his  sureties  and  not  with  the  govern- 
ment." Potter  r.  United  States,  107  U. 
S.    126,    132,   27    L.    Ed.    330. 

Assistant  cr  subordinate. — For  the 
wrongful  acts  of  a  mere  subordinate  or 
assistant,  the  officer  is  not  generally 
liable.  Robertson  v.  Sichel,  127  U.  S.  507, 
515,   32    L.    Ed.   203. 

56.  Pleading  and  competency  of  evi- 
dence.—  Dunlop  7'.   Munroe,   7   Cranch   242, 

3  L.    Ed.   329. 

Where  it  is  intended  to  charge  an  of- 
ficer for  the  negligence  of  his  assistants, 
the  pleadings  must  be  made  up  accord- 
ing to  the  case;  and  his  liability  then  will 
only  result  from  his  own  neglect,  in  not 
properly  superintending  the  discharge  of 
their  duties  in  his  office.  Dunlop  v.  Mun- 
roe, 7   Cranch  242,  3   L.   Ed.  329. 
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liable  on  a  contract,  although  under  his  own  hand  and  seal,  made  by  him  in 
the  line  of  his  duty,  by  legal  authority,  and  on  account  of  the  government,  and 
enuring  to  its  benefit,  and  not  to  his  own.^"^  Unless  a  contrary  intent  is  very 
clearly    manifested. ^^ 

4.  Criminal  Liability — a.  In  General. — It  is  an  undisputed  principle  of  the 
common  law,  that  for  a  breach  of  a  public  duty,  an  officer  is  punishable  by 
indictment. ^^ 

Confined  to  Officers  as  Defined  by  Constitution. — It  is  not  to  be  sup- 
posed that  congress,  when  enacting  a  criminal  law  for  the  punishment  of  offi- 
cers of  the  United  States,  intended  to  punish  any  one  not  appointed  in  one  of 
the  modes  designated  by  the  constitution.  If  the  punishment  were  designed  for 
others  than  officers  as  defined  by  the  constitution,  words  to  that  efifect  would 
be  used,  as  servant,  agent,  person  in  the  service  or  employment  of  the  govern- 
ment.^^ 

Officers  of  State  under  Act  of  Congress. — It  ought  not  to  be  supposed 
that  congress  intended,  even  if  it  had  the  power,  to  subject  officers  of  a  state 
to  criminal  prosecution  for  not  doing  that  which  it  was  impossible  for  them 
to  do  consistently  with  the  laws  of  the  state  defining  and  regulating  their 
powers   and  xluties.*''^ 

Exemption  from  Arrest. — See  the  title  Privilege,  vol.  9,  p.  734. 

b.  Enibczzlcuicut. — It  is  expressly  made  embezzlement  and  a  felony,  for  an 
officer  charged  with  the  safe-keeping,  transfer,  and  disbursement  of  the  public 
moneys,  to  convert  them  to  his  own  use,  or  to  use  them  in  any  way  whatever, 
or  to  loan  them,  deposit  them  in  bank,  or  to  exchange  them  for  other  funds 
except  as  ordered  by  the  proper  department  or  officer. ^'^ 


57.  Personal     liability     on      contract. — 

Belknap  v.  Schild,  161  U.  S.  10,  17,  40 
L.  Ed.  599;  Hodgson  v.  Dexter,  1  Cranch 
345,  2  L.  Ed.  130;  Jones  v.  LeTombe,  3 
Dall.  384,  385,  1  L.  Ed.  647;  Parks  v.  Ross, 
11  How.  362,  13  L.  Ed.  730;  Garland  v. 
Davis,  4  How.  131,  148,  11  L.  Ed.  907; 
United  States  v.  Buchanan,  8  How.  83, 
105,  12  L.  Ed.  997. 

"And  it  may  be  stated  generally  that 
when  a  deed  is  executed,  or  a  contract  is 
made  on  behalf  of  a  state  by  a  public  of- 
ficer duly  authorized,  and  this  fact  appears 
upon  the  face  of  the  instrument,  it  is  the 
deed  or  contract  of  the  state,  notwith- 
standing that  the  officer  may  be  described 
as  one  of  the  parties,  and  may  have  affixed 
his  individual  name  and  seal.  In  such 
cases  the  state  alone  is  bound  by  the  deed 
or  contract,  and  can  alone  claim  its  bene 
fits."  Sheets  v.  Selden,  3  Wall.  177,  187, 
17  L.  Ed.  822;  District  of  Columbia  v. 
Camden  Iron  Works,  ISl  U.  S.  453,  460, 
45    L.    Ed.    048. 

58.  Contrary  intent  must  be  clear. — 
JParks  V.  Ross.  II  How.  362,  13  L.  Ed. 
730;  Hodgson  7'.  Dexter,  1  Cranch  345, 
364,  2  L.   Ed.   130. 

As  to  liability  of  superior  on  contracts 
of  inferior  officer.— See  the  title  ARMY 
AND   NAVY.   vol.   2,  p.   494. 

59.  Criminal  liability  in  general. — South 
7'.  Maryland,  18  How.  396,  402,  15  L-  Ed. 
433. 

The  powers  and  duties  of  conservator 
of  the  peace  exercised  by  a  public  officer 
are  not  strictly  judicial;  but  where  he  acts 
as  the  chief  ma.gistratc  of  his  county, 
wieldin.g   the   executive  power  for  the   pres- 


ervation of  the  public  peace,  it  is  a  pub- 
lic duty,  for  neglect  of  which  he  is  amen- 
able to  the  public,  and  punishable  by  in- 
dictment only.  South  t'.  Marvland,  18 
How.  396,  403,  15  L.  Ed.  433.  "  See  the 
title  SHERIFFS  AND  CONSTABLES. 

"Public"  defined. — There  is  no  merit  in 
the  contention  that  article  401  of  the  Penal 
Code  in  force  in  Cuba  in  1900,  which  pro- 
vides that  "the  public  employee  who,  by 
reason  of  his  office,  has  in  his  charge  pub- 
lic funds  or  property  and  who  should  take 
(or  consent  that  others  should  take)  any 
part  therefrom,  shall  be  punished,"  ap- 
plied only  to  persons  in  the  public  em- 
ploy of  Spain.  Spain  having  withdrawn 
from  the  island,  its  successor  had  become 
the  "public"  to  which  the  Code,  remain- 
ing unrepealed,  now  referred.  Neely  v. 
Hcnkel,  No.  1,  180  U.  S.  109,  114,  48  L. 
Ed.  448. 

60.  Confined  to  officers  as  defined  by 
constitution, — United  States  v.  Germainc, 
99  U.  S.  50S,  510,  25  L.  Ed.  482.  See,  also, 
United  Slates  v.  Mouat,  124  U.  S.  303, 
307,  31  L.  Ed.  463;  United  States  v.  Smith. 
124  U.  S.  525.  531.  31  L.  Ed.  534.  See 
ante,    "Appointing    .\uthority,"    IV.    B,    1. 

61.  Officers  of  state  under  act  of  con- 
gress.—Rider  V.  United  States,  178  U.  S. 
251.    260.    44    L.    Ed.    1057. 

62.  Embezzlement. — United  States  v. 
Thomas,  15  Wall.  337,  346,  21  E.  Ed.  89. 
See  tlie  title  EMBEZZLEMENT,  vol.  5, 
p.    742. 

Checks  on  false  accounts  for  unauthor- 
ized purposes. — Where  a  dislnirsing  of- 
ficer of  the  United  States  applied  to  a 
purpose  not  prescribed  by  law  large  sums 
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c.  Cheat. — Where  an  officer  of  the  public,  pro  hac  vice,  falsely  marked  stores, 
such  as  barrels  of  bread  where  it  was  the  custom  to  take  the  barrels  of  bread 
at  marked  weight,  without  weighing  them  again,  this  was  clearly  an  injury  to 
the  public   and   an   indictable  offense.**^ 

X.  Actions  by  and  against  Public  Officers. 

A.  Actions   by   Public   Officers.— On   Drafts   Accepted   in   Payment   of 

Dues. Where   a   public   officer,   in   violation   of   law   but   with   good    faith   and 

openly,  and  under  what  he  conceived  a  necessity  caused  by  the  lawless  state 
of  the  country  making  it  dangerous  to  have  currency  on  hand,  received  and 
charged  himself  with  accepted  drafts  instead  of  gold  or  silver  in  payment  of 
dues  to  the  United  States,  this  did  not  affect  his  right  to  recover  on  said  drafts 
if  unpaid,  the  government  not  having  repudiated  his  act  but  having  given  hini 
time    to   collect   same.*'-* 

B.  Actions  against  Public  Officers— 1.  Liability  Generally. — See  ante, 
"Liabilities,"  IX,  C.  It  is  a  maxim  of  the  law,  admitting  few  if  any  excep- 
tions, that 'every  duty  laid  upon  a  public  olBcer,  for  the  benefit  of  a  private 
person,  is  enforceable  by  judicial   process.^s 


of  public  money  intrusted  to  him,  for 
river  and  harbor  purposes,  by  causing 
them  to  be  paid  out  by  checks  on  false  ac- 
counts, the  payment  being  accomplished 
by  the  drawing  and  delivery  of  the  checks 
directing  payment  to  be  made  of  moneys 
of  the  United  States,  and  thus  withdrew 
by  means  of  checks,  from  the  authorized 
depository,  moneys  for  an  unauthorized 
purpose,  and  applied  them  to  unlawful 
purposes,  the  application,  coupled  with 
the  payment  and  withdrawal  of  the  funds 
by  checks,  constituted  the  embezzlement 
defined  in  §  5488.  Carter  v.  McClaughry, 
183   U.   S.  365,  398.  46   L.   Ed.  236. 

Embezzlement  by  officer  of  army  or 
navy.— See  the  title  ARMY  AND  NAVY, 
vol.   2,   p.    538. 

63.  Cheat. — Respublica  v.  Powell,  1 
Dall.  47.  1  L.  Ed.  31. 

64.  Action  on  draft  accepted  in  payment 
of  dues.— Miltenberger  v.  Cooke,  18  Wall. 
421,  21    L.    t"d.   864. 

65.  Liability  generally. — Butterworth  v. 
Hoe,  112  U.  S.  50,  57,  28  L.  Ed.  656.  See 
ante,    "Liabilities,"    IX,    C. 

"In  United  States  v.  Lee,  106  U.  S.  196, 
27  L.  Ed.  171,  it  was  held  that  the  offi- 
cers of  the  United  States,  holding  in  their 
official  capacity  the  possession  of  lands 
to  which  the  United  States  had  no  title, 
could  be  required  to  surrender  their  pos- 
session to  the  rightful  owner  even  though 
the  United  States  were  not  a  party  to  the 
judgment  under  which  the  eviction  was  to 
be  had."  Louisiana  v.  Jumel,  107  U.  S. 
711,  726,  27  L.  Ed.  448. 

"In  actions  at  law.  of  which  mandamus 
is  one,  where  an  individual  is  sued,  as  for 
injuries  to  person  or  to  property,  real  or 
personal,  or  in  regard  to  a  duty  which  he  is 
personally  bound  to  perform,  the  govern- 
ment does  not  stand  behind  him  to  defend 
him.  If  he  has  the  authority  of  law  to 
sustain  him  in  what  he  has  done,  like  any 
other  defendant,  he  must  show  it  to  the 
court  and  abide  the  result.  In  either  case 
the  state  is  not  bound  by  the  judgment  of 


the  court,  and  generally  its  rights  remain 
unaffected.  It  is  no  answer  for  the  de- 
fendant to  say  I  am  an  officer  of  the  gov- 
ernment and  acted  under  its  authority, 
unless  he  shows  the  sufficiency  of  that  au- 
thority." Cunningham  v.  Macon,  etc.,  R. 
Co.,    109  U.   S.   446,   456,  27   L.    Ed.   992. 

Actions  or  suits  against  officers  as  pro- 
ceedings against  state  or  United  States. 
—See  the  titles  STATES;  UNITED 
STATES. 

Actions  on  official  bonds. — See  ante, 
"Actions    on    Official    Bonds,"    V,    F. 

Jurisdiction. — See  the  titles  COURTS, 
vol.  4,  pp.  904,  et  seq.,  942;  REMOVAL 
OF   CAUSES. 

As  to  citizenship  of  unincorporated  of- 
ficial board  in  relation  to  jurisdiction  of 
courts,  see  the  title  COURTS,  vol.  4,  p. 
957. 

As  to  jurisdiction  of  court  of  claims 
over  actions  for  salary  and  fees,  see  the 
title  COURTS,  vol.  4,  p.  1030.  As  to  reme- 
dies under  state  statutes  as  enforcible  by 
federal  courts,  see  the  title  COURTS, 
vol.  4,  p.  1150,  and  references  there  made. 

Abatement. — As  to  abatement  of  action 
on  death  of  officer,  see  the  titles  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.  1,  pp.  26,  27;  MANDAMUS,  vol.  8, 
p.   85. 

Assumpsit.— See  the  title  ASSUMPSIT, 
vol.   2.   p.    646,   et   seq. 

Evidence. — As  to  records  of  court,  see 
the  title  RECORDS.  As  to  treasury 
transcripts  as  evidence  aarainst  sureties, 
see  the  title  DOCUMENTARY  EVI- 
DENCE, vol.  5,  p.  439. 

Appeal  and  error  and  appellate  jurisdic- 
tion.—Sec  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  669,  696,  740,  853,  911;  vol. 
2,  p.  56.  As  to  amount  of  embezzlement 
by  officer  as  affecting  appellate  jurisdic- 
tion, see  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  p.  851. 

Possession  of  officer  under  levy  as  de- 
fense to  replevin. — See  the  title  RE- 
PLEVIN. 
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2.  For  Money  Illegally  Exacted.— ^^loney  paid  by  a  person  to  prevent 
an  illegal  seizure  of  his  person  or  property  by  an  officer  claiming  authority 
to  seize  the  same,  or  to  liberate  his  person  or  property  from  illegal  detention 
by  such  officer,  may  be  recovered  back;  on  the  ground  that  the  payment  was 
compulsory,    or   by    duress   or   extortion.*''^ 

3.  Burden  of  Proof.— Of  Misfeasance.— The  burden  of  proof  that  the  offi- 
cer exceeded  his  powers  is  upon  the  party  complaining;  the  rule  of  law  bein"-, 
that  the  acts  of  a  public  officer,  on  public  matters,  within  his  jurisdiction  an'd 
where  he  has  a  discretion,  are  to  be  presumed  legal  till  shown  by  others  to  be 
unjustifiable.^" 

Of  Nonfeasance. — In  an  action  against  public  officers  for  a  nonfeasance, 
the  burden  of  proof  is  on  the  plaintiff. "^^ 

As  to  Liability  on  Contract.— See  ante,  "Personal  Liability  on  Contract  " 
IX,  C,  3,  c. 

4.  Limitation  of  Actions. — See  the  title  Limitation  of  Actions  and  Ad- 
verse Possession,  vol.  7,  pp.  916,  et  seq.,  1045.'^9 

5.  Distress  against  Public  Officers  and  Relief  Therefrom  by  Injunc- 
tion.—Statute  Authorizing.— Under  §  3625,  Rev.  Stat.  U.  S.,  a  warrant  of 
distress  may  be  issued  by  the  solicitor  of  the  treasury  against  a  delinquent  pub- 
lic officer  and  his  sureties,  upon  the  officer's  failure  to  account  for  public  money 
received  by  him.'^^ 

As  Due  Process  of  Law. — See  the  title  Due  Process  of  Law,  vol.  5,  p. 
631,  et  seq. 

Scope  of  Remedy. — The  sections  w^hich  regulate  the  proceedings  of  the 
treasury  department  on  the  warrant,  contemplate  the  officer  against  whom  it 
may  be  issued,  and  confine  it  to  him."^ 

Levy  and  Effect. — The  return  of  the  marshal  that  he  had  levied  on  lands, 
by   virtue  of   such   a   warrant,   is,  at   least,   prima    facie   evidence   that  the   lew 


Removal  of  actions. — See  the  title  RE- 
MOVAL  OF   CAUSES. 

Service  of  process. — As  to  service  of 
process  upon  or  by,  see  the  title  SUM- 
MONS AND  PROCESS.  As  to  exemp- 
tion from  arrest,  see  the  title  PRIVI- 
LEGE, vol.  9,  p.  734. 

Conclusiveness  of  judgment  against 
state  officers  as  against  state. — See  the 
title   RES  ADJUDICATA. 

Liability  for  costs. — See  the  title 
COSTS,  vol.  4,  p.  812.  As  to  costs  al- 
lowed public  officers  against  government, 
see   the   title   COSTS,  vol.   4,  p.   811. 

66.  For  money  illegally  exacted. — Lam- 
born  V.  County  Comin'rs,  97  U.  S.  181, 
185,  24  L.  Ed.  926;  Elliott  v.  Swartwout, 
10  Pet.  137,  9  L.  Ed.  373.  See  the  titles 
ASSUMPSIT,  vol.  2,  p.  646;  PAYMENT, 
vol.  9,  p.  319;  REVENUE  LAWS;  TAX- 
ATION. See,  also,  ante,  "Money  Ille- 
gally Demanded  and  Received,"  IX,  C,  3, 
a.   (5). 

67.  Of  misfeasance. — Wilkes  %'.  Dins- 
man,  7  How.  89,  12  L.  Ed.  618;  Martin  v. 
Mott,   12  Wheat.   19,   31,   6  L.   Ed.   .537. 

"Mr.  Greenleaf  (Greenl.  Evid..  §  80) 
thus  lays  down  the  rule:  'So  where  the 
negative  allegation  involves  a  criminal 
neglect  of  duty,  official  or  otherwise,  or 
fraud,  or  the  wrongful  violation  of  actual 
lawful  possession  of  property,  the  party 
making  the  allegation  must  prove  it;  for 
in  these  cases  the  presumption  of  law, 
which  is  always  in  favor  of  innocence  and 


quiet  possession,  is  in  favor  of  the  party 
charged;'  and  many  instances  are  cited." 
Arthur  v.  Unkart,  96  U.  S.  118,  123,  24  L. 
Ed.    768.  _ 

In  action  for  taking  property  as  for- 
feited.— But  in  an  action  against  a  public 
officer  for'  the  seizure  or  destruction  of 
private  property  as  used  in  violation  of  a 
statute,  the  burden  would  be  upon  the  de- 
fendant to  prove  a  justification  under  the 
statute.  Lawton  v.  Steele,  152  U.  S.  133, 
142,  38  L.  Ed.  385.  See,  also,  ante,  "Pre- 
sumptive Validity  and  Authority,"  IX 
A,   7. 

68.  Of  nonfeasance. — Arthur  v.  Unkart 
96   U.   S.   118,   i:.>3.  24   L.   Ed.   768. 

69.  .^s  to  limitations  on  enforcement  of 
rights  against  United  States,  see  the  title 
UNITED  STATES.  As  to  recovery  of 
amount  of  stolen  moneys  made  good  by 
paymaster,  see  the  title  ARMY  AND 
NAVY.  vol.  2.  p.   538. 

70.  Terms  of  statute  authorizing  dis- 
tress.—Rev.  Stat.,  §  3625.  United  States 
7'.  Nourse,  6  Pet.  470,  8  L.  Ed.  467;  .Act  of 
May  15,  1820,  ch.  107.  See,  also,  Murray 
V.  Iloboken  Land,  etc.,  Co..  18  How  272. 
15  L.  Ed.  372;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  330,  45  L.  Ed. 
879. 

Nature  of  remedy  and  injunction  against 
same. — United  States  v.  Nourse,  6  Pet. 
470,    492,    8    L.    Ed.    467. 

71.  Scope  of  remedy.— United  States  z\ 
Nour?e,  9  Pet.  8.  30,  9  L-  Ed.  31. 
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was  not  irregular  by  reason  of  the  existence  of  goods  and  chattels  of  the  offi- 
cer subject  to  his  process." ^ 

Scope  of  Relief  Therefrom  by  Injunction. — The  relief  which  is  given  by 
the  act  of  congress  of  May  15,  1820,  on  which  the  warrant  of  distress  may  be 
issued,  against  a  delinquent  disbursing  officer,  by  application  to  any  district 
judge  of  the  United  States,  for  an  injunction  to  stay  proceedings  on  such  war- 
rant, is  not  confined  to  an  officer  employed  in  the  civil,  military  or  naval  de- 
partments of  the  government,  to  disburse  the  public  money  appropriated  for 
the  service  of  those  departments  respectively,  who  shall  fail  to  render  his  ac- 
counts, or  pay  over,  in  the  manner  required  by  law,  any  sum  of  money  remain- 
ing in  the  hands  of  such  officer."*^ 

Jurisdiction. — Under  the  act  of  congress,  the  chief  justice  of  the  District 
of   Columbia  had   full  jurisdiction   over  the  case.''* 

Character  of  Jurisdiction  and  Right  of  Appeal.— The  jurisdiction  of  the 
district  judge  is  special  and  governed  by  chancery  rules  and  the  terms  of  the 
statute.  The  private  party  has  a  right  of  appeal,  but  the  government  has  none, 
at  least  under  this  statute.'"' 

Conclusiveness  of  Warrant  and  Efifect  of  Injunction. — Under  the  power 
of  congress  to  collect  taxes  and  the  exercise  of  that  power  by  the  act  above 
mentioned,  the  warrant  of  distress  is  conclusive  evidence  of  the  facts  recited 
in  it  and  of  the  authority  to  make  the  levy,  so  far  as  to  justify  the  marshal 
in  making  it ;  but  the  question  of  indebtedness  may  be  the  subject  of  a  suit, 
congress  having  assented  thereto,  and  the  levy  may  provide  security  for  the 
event   of   the   suit.'''' 

XI.   Liability  of  Public  for  Acts   or  Negligence   of  Officer. 

As  to  contractual  liability,  see  ante,  "Power  to  Bind  Government,"  IX,  A,  6. 

A.  In  General. — The  general  principle  applicable  to  all  governments  for- 
bids, on  a  policy  imposed  by  necessity,  that  they  should  hold  themselves  liable 
for  unauthorized  wrongs  inflicted  by  their  officers  or  agents  on  the  citizen, 
though  occurring  while  engaged  in  the  discharge  of  official  duties,  or  for  their 
negligences    or    omissions    of    duty.'' 


72.  Levy  and  effect. — Murray  v.  Ho- 
hoken  Land,  etc.,  Co.,  18  How.  272,  15  L- 
Ed.    372. 

73.  Scope  of  relief  therefrom  by  in- 
junction.— United  States  v.  Nourse,  9  Pet. 
8,  9  L.  Ed.  31,  where  the  terms  of  the 
statute  are  set  out. 

The  character  of  the  individual  against 
whom  the  warrant  may  be  issued  is  en- 
tirely disregarded  by  that  part  of  the  law; 
be  he  whom  he  may,  an  ofhcer,  or  not  an 
officer,  a  debtor,  or  not  a  debtor;  if  the 
warrant  be  levied  on  his  person  or  prop- 
erty, he  is  permitted  to  appeal  to  the  laws 
of  his  country,  and  to  bring  his  case  be- 
fore the  district  judge,  to  be  adjudicated 
by  him.  The  district  judge  had  full  ju- 
risdiction over  the  case,  and  his  decision 
is  final.  United  States  v.  Nourse,  9  Pet. 
8,  9  L.  Ed.  r;i. 

74.  Jurisdiction — Chief  justice  of  dis- 
trict.— United  States  v.  Nourse,  9  Pet.  8, 
9  L.  Ed.  31. 

75.  Character  of  jurisdiction  and  right 
of  appeal. — United  States  v.  Cox.  11  Pet. 
162,  166,  9  L.  Ed.  671,  reaffirming  United 
States  V.  Nourse,  6  Pet.  470,  492,  8  L.  Ed. 
467,  distinguished  in  Ex  parte  Zellner,  9 
Wall.  244.  247,  19  L.  Ed.  665.  See,  also. 
United    States  v.   Bullock,   as    reported    in 


footnote  to  United  States  v.  Nourse,  6 
Pet.  470,  487,  8  L-  Ed.  467.  See  the  title 
APPEAL  AND  ERROR,  vol.  1,  pp.  429, 
430. 

76.  Conclusiveness  of  vi^arrant  and  ef- 
fect of  injunction. — Murray  v.  Hoboken 
Land,  etc.,  Co.,  IS  How.  272,  15  L.  Ed. 
372.  See,  also,  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  330,  45  L-  Ed. 
879;  United  States  v.  Nourse,  6  Pet.  470, 
494,  8  L.  Ed.  467. 

As  to  conclusiveness  of  decree,  see  the 
title  RES  ADJUDICATA.  And  see  United 
States  V.  Nourse,  9  Pet.  8,  28,  9  L.  Ed.  31. 

77.  Not  liable  for  unauthorized  wrongs, 
— United  States  v.  Cumniing,  130  U.  S. 
452,  454,  32  L.  Ed.  1029;  United  States  v. 
Buchanan,  8  How.  83,  106,  12  L.  Ed.  997; 
Hart  V.  United  States,  95  U.  S.  316,  24 
L.  Ed.  479;  Langford  v.  United  States, 
101  U.  S.  341,  25  L.  Ed.  1010;  Moffat  v. 
United  States,  112  U.  S.  24,  31,  28  L.  Ed. 
623;  Cunningham  v.  Macon,  etc.,  R.  Co., 
109  U.  S.  446,  456.  27  L.  Ed.  992;  Robert- 
son V.  Sichel,  127  U.  S.  507,  515,  32  L.  Ed. 
203;  German  Bank  v.  United  States,  148 
U.  S.  573,  580,  37  L.  Ed.  564;  United 
States  V.  Kirkpatrick,  9  Wheat.  720,  6 
L.  Ed.  199;  Dox  v.  Postmaster-General,  1 
Pet.   318.  7   L.    Ed.   160:   United   States   7a 
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B.  Implied  Assumpsit. — Torts  committed  by  an  officer  in  the  service  of 
the  United  States  do  not  render  the  government  hable  in  an  implied  assumpsit, 
even  though  the  acts  done  were  apparently  for  the  public  benefit  J  ^ 

PUBLIC  PARKS. — See  references  under  Parks  and  Squares,  ante,  p    10 
PUBLIC  PLACE.— See  note  1. 

PUBLIC  POLICY.— See  the  title  Illegal  Contracts,  vol.  6,  p.  7c,7.  And 
see  note  2. 


Vanzandt,  11  Wheat.  184,  6  L.  Ed.  448; 
United  States  v.  NichoU,  12  Wheat.  505, 
6  L.  Ed.  709;  Gibbons  v.  United  States,  8 
Wall.  269,  19  E.  Ed.  453;  Jones  z;.  United 
States,  18  Wall.  662,  21  L.  Ed.  867;  White- 
side V.  United  States,  93  U.  S.  247,  257,  23 
L.  Ed.  882,  as  establishing  that  the  gov- 
ernment is  not  responsible  for  the  laches 
or  the  wrongful  acts  of  its  officers.  Min- 
turn  V.  United  States,  106  U.  S.  437,  444, 
27  L.  Ed.  208.  And  see,  generally,  the 
titles  TORTS;   UNITED   STATES. 

"A  government  may  be  a  loser  by  the 
negligence  of  its  officers,  but  it  never  be- 
comes bound  to  others  for  the  conse- 
quences of  such  neglect,  unless  it  be  by 
express  agreement  to  that  effect."  Hart 
z'.  United  States,  95  U.  S.  316,  318,  24  L. 
Ed.   479. 

This  rule  was  applied  in  the  cases  of 
United  States  v.  Kirkpatrick,  9  Wheat. 
720,  735,  6  L.  Ed.  199;  United  States  v. 
Vanzandt,  11  Wheat.  184.  6  L.  Ed.  448; 
United  States  v.  Nicholl,  12  Wheat.  505,  6 
L.  Ed.  709;  and  Dox  v.  Postmaster-Gen- 
erah  1  Pet.  318,  7  L.  Ed.  160,  cases  of 
laches  in  failing  to  prosecute  delinquent 
officers  within  a  reasonable  time;  in  Gib- 
bons V.  United  States,  8  Wall.  269,  19  L. 
Ed.  453;  to  a  case  of  alleged  duress  by  a 
military  officer;  in  Jones  v.  United  States, 
18  Wall.  662,  21  L.  Ed.  867,  to  the  negli- 
gence of  the  government  in  permitting  a 
dishonest  postmaster  to  remain  in  office; 
in  Hart  v.  United  States,  95  U.  S.  316,  24 
L.  Ed.  479,  to  the  negligence  of  an  officer 
of  the  United  States  in  permitting  the 
removal  of  distilled  spirits  from  a  dis- 
tillery warehouse  before  the  payment  of 
taxes;  in  Minturn  v.  United  States,  106 
U.  S.  437,  27  L.  Ed.  208,  to  the  unlawful 
act  of  a  customs  officer  in  giving  up  goods 
without  the  payment  of  duty;  in  Moffat 
V.  United  States,  112  U.  S.  24,  28  L.  Ed. 
623,  to  certain  frauds  by  officers  of  the 
United  States  in  issuing  land  patents;  and 
in  Robertson  v.  Sichel,  127  U.  S.  507,  32 
L.  Ed.  203,  to  the  negligence  of  an  officer 
of  the  customs  in  keeping  a  trunk  of  a 
passenger  on  the  pier  instead  of  sending 
it  to  the  public  store,  so  that  it  was  de- 
stroyed by  fire.  German  Rank  v.  United 
States,  148  U.  S.  573,  579,  37  L.  Ed.  564. 

Wrong  by  one  officer  to  another. — No 
claim  exists  as  a  matter  of  course  against 
the  government  for  a  wrong  done  by  one 
nfticer  against  another  officer.  The  latter 
can  only  look  to  congress  for  relief  from 
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government.  United  States  v.  Buchanan, 
8    How.    83,    105,    12    L.    Ed.    997. 

Failure  to  proceed  on  bond. — See  ante, 
"Discharge    and    Relief,"    V,    E,    3. 

As  to  laches  generally,  see  the  title 
LACHES,   vol.    7,   p.    821,    et   seq. 

Jurisdiction  of  court  of  claims.— See  the 
title  COURTS,  vol.  4,  pp.  1023,  et  seq. 
1029. 

Rex  non  potest  peccare.— Langford  v. 
United  States,  101  U.  S.  341.  342,  25  L 
Ed.  1010.  See  the  title  MAXIMS,  vol.  8. 
p.  325. 

78,  ImpHed  assumpsit. — Whiteside  v. 
United  States,  93  U.  S.  247,  257,  23  L.  Ed. 
882;  Gibbons  v.  United  States,  8  Wall. 
269,   274,    19    L.    Ed.   453. 

1.  Public  place. — This  court  cannot  de- 
cide that  a  charge  is  wrong  which  sub- 
mits it  to  the  jury  to  say  whether  a  wharf 
was  a  public  place  upon  which  all  persons 
were  accustomed  to  come  and  go  at  pleas- 
ure, and  were  by  law  perrpitted  so  to  do, 
when  the  record  does  not  contain  the  evi- 
dence upon  which  the  question  arose.  The 
court  cannot  assume  that  the  charge  was 
erroneous.  Railroad  Co.  v.  Hanning,  15 
^^'all.   649,   21    L.    Ed.   220. 

2.  Public  policy. — In  Beasley  r.  Texas, 
etc..  R.  Co..  191  U.  S.  492,  498,  48  T,.  Ed. 
274,  it  is  said:  "But  the  very  meaning  of 
public  policy  is  the  interest  of  others  than 
the  parties  and  that  interest  is*  not  to  be 
at  the  mercy  of  the  defendant  alone.  See 
Northern  Pac.  R.  Co.  v.  Territory  of 
Washington,  142  U.  S.  492,  509,  35  L.  Ed. 
1092." 

Public  policy  of  a  state. —  In  Vidal  v. 
Girard,  2  How.  127,  197,  11  L.  Ed.  205,  it 
is  said:  "Nor  are  we  at  liberty  to  look  at 
general  considerations  of  the  supposed 
public  interests  and  policy  of  Pennsylvania 
upon  this  subject,  beyond  what  its  con- 
stitution and  laws  and  judicial  decisions 
make  known  to  us.  The  question,  what  is 
the  public  policy  of  a  state,  and  what  is 
contrary  to  it,  if  inquired  into  beyond 
these  limits,  will  be  found  to  he  one  of 
great  vagueness  and  uncertainty,  and  to 
involve  discussions  which  scarcely  come 
within  the  range  of  judicial  duty,  and 
functions,  and  upon  which  men  may  and 
will  complexionally  differ;  above  all,  when 
that  topic  is  connected  with  religious 
polity,  in  a  country  composed  of  such  a 
variety  of  religious  sects  as  our  country, 
it  is  impossible  not  to  feel  'that  it  would 
ho  attcMided   with  almost   insuperable  diff'i- 
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PUBLIC  PRINTING. — As  to  mandamus  to  superintendent  of,  see  the  title 
Mandamus,  vol.  8,  p.  65. 

PUBLIC  PROPERTY.— See  the  titles  Counties,  vol.  4,  p.  825;  Municipai. 
Corporations,  vol.  8,  p.  546;  States;  Taxation;  United  States;  Water 
Companies  and  Waterworks. 

PUBLIC  PURPOSE  OR  USE.— See  the  titles  Eminent  Domain,  vol.  5, 
p.  746;  Municipal  Corporations,  vol.  8,  p.  588;  Municipal,  County, 
State  and  Federal  Aid,  vol.  8,  p.  618;    Taxation.     And  see  note  1. 

PUBLIC  RECORDS.— See  the  title  Records,  and  references  given. 

PUBLIC  SALES. — See  the  titles  Judicial  Sales,  vol.  7,  p.  715;  Sheriffs'^ 
Constables'  and  Marshals'  Sales;  Taxation. 

PUBLIC  SCHOOLS.— See  the  title  Schools. 

PUBLIC  SQUARES. — See  references  under  Parks  and  Squares,  ante,  p.  10. 

PUBLIC  TRIAL.— See  the  title  Constitutional  Lav^,  vol.  4,  p.  500. 

PUBLIC  USE.— See  Public  Purpose  or  Use,  ante. 

PUBLIC  WAR.— See  the  title  War. 

PUBLIC  WATERS.— See  the  title  Navigable  Waters,  vol.  8.  p.  805. 

PUBLIC  WORKS.— See  the  title  District  of  Columbia,  vol.  5,  p.  408; 
Municipal  Corpor.ations,  vol.  8,  p.  595;  United  States. 

PUBLIC  WRONG.— See  Private  Wrong,  vol.  9,  p.  7Z^. 

PUEBLO  LANDS.— See  the  title  Public  Lands,  ante,  p.  1. 

PUFFING. — See  the  titles  Auctions  and  Auctioneers,  vol.  2,  p.  747;  Ju- 
dicial Sales,  vol.  7,  p.  716. 

PUIS  DARREIN  CONTINUANCE,  PLEA  OF.— See  the  titles  Abatement, 
Revival  and  Survival,  vol.   1,  p.  38;  Mandamus,  vol.  8,  p.  92. 

PULLMAN  CAR  COMPANIES.— See  the  title  Carriers,  vol.  3,  p.  585. 

PUNCTUATION. — See  the  titles  Contracts,  vol.  4,  p.  576;  Interpreta- 
tion AND  Construction,  vol.  7.  p.  265 ;    Statutes. 

PUNISHMENT. — See  the  title  Sentence  and  Punishment,  and  references 
there  given. 

PUNITIVE  DAMAGES.— See  the  title  Exemplary  Damages,  vol.  6,  p.  193. 

PURCHASE  MONEY  MORTGAGE.— See  tlie  title  Chattel  Mortgages. 
vol.  3,  p.  714. 

PURCHASERS. — See  the  titles  Sales;  Vendor  and  Purchaser;  Vendor's 
Lien. 

culties,  and  involve  differences  of  opinion  the  net  revenue  from  such  property  must 

almost  endle'^s  in   their  variety."  be   applied   in   the   improvement   of   public 

Public  policy  of  the  government.— In  St.  ^yays.  we  must  assume,  in  conformity  with 

Louis    Mininj?    etc.   Co.   v.    Montana   Min-  the  judgment  of  the  highest  court  of  Ken- 

ing  Co     171  U    S.  f.50,  6.55,  43   L.  Ed.  320.  tucky,    that    §    170    of   the    constitution    ot 

it  IS  said-     "The  public  policy  of  the  gov-  that   commonwealth    cannot   be   construed 

ernment  is  to  be  found  in  the  constitution  as   exempting  the   lands    in   question   from 

and  the  laws,  and  the   course  of  adminis-  taxation.      In    other    words,    we    must    as- 

tration  and  decision.     License  Tax  Cases,  s"me   that  the  phrase  public  purposes,  in 

5  Wall    462    18  L.   Ed.  497;  United   States  tliat   section,    means      governmental      pur- 

r     Trans-Missouri    Freight    Ass'n.    166    U.  po^es,    and   that   the   property    here   taxed 

S   290,  340,  41  L.  Ed.  1007."  >s   not   held   by  the   city  of  Covington   for 

'     ,  ,.                           ,,,  ^                    „•  „  such  purposes,  but  only  for  the    profit   or 

1.     Public    purposes-Water    companies.  .^^..^'^ience'   of   its    inhabitants,     and      is 

—In    Covington    r.    Kentucky,  .1/3    L.    b.  jj^^,^  ^^  taxation,  at  the  will  of  the  legi>- 

231,  237,  43  L.   Ed.  679,  >t  's  said:      How-  ,^^^^^^  „     g^^_  generally,  the  titles  TAXA- 

ever  much   we   may  doubt  the   soundness  yjQ>^.     WATER     COMPANIES     AND 

of   any   interpretation   of  the   state  consti-  wxTERWORKS 

tution    implying   that   lands   and    buildings  _       '                 ^                                    ry   -^  a 

are    not    public    property   used    for    public  ^  Public     use-Battle     field.-See     United 

purposes  when  owned  and  used  under  leg-  States   z:   Gettyslnirg_  Electric   R.   Co.,   160 

islative  authority  by  a  municipal   corpora-  L.  S.  66S,  40  L.  Ed.  o<6. 

tion,  one  of  the  instrumentalities  or  agen-  Railroad    for   public    use. — See    Budd    -•. 

cies  of  the  state,  for  the  purpose,  and  only  New  York,  143  U.  S.  517.  36  L.  Ed.  247. 

for  the  purpose,  of   supplying  that   cnrpo-  Patents. — See  the  title  PATENTS,  ante, 

ration  and  its  people  with  water,  and  when  f .    136. 
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PURCHASERS  FOR  VALUE  AND  WITHOUT  NOTICE.— See  references, 
under  Bona  Fide;  Purchasers,  vol.  3,  p.  381. 

PURE  FOOD  LAWS.— See  references  under  Food,  vol.  6,  p    302 

PURGING  CONTEMPTS.— See  the  title  Contempt,  vol.  4    p    538 

PURPRESTURE.— See  the  title  Nuisances,  vol.  8.  p.  944. 

QUALIFICATIONS.— "Qualifications  relate  to  the  fitness  or  capacity  of  the 
party  for  a  particular  pursuit  or  profession.  Webster  defines  the  term  to  mean 
'any  natural  endowment  or  any  acquirement  which  fits  a  person  for  a  place, 
office,  or  employment,  or  enables  him  to  sustain  any  character,  with  success.'  "^ 

QUALIFIED  VOTER.— As  to  requirement  of  two-thirds  of  "qualified  vot- 
ers" at  an  election  meaning  two-thirds  of  those  actually  voting,  not  of  the  num- 
ber enrolled  as  qualified,  see  the  titles  Elections,  vol.  5,  p.  727;  Municipal, 
County,  State  and  Federal  Aid.  vol.  8.  p.  635. 

QUANTUM  MERUIT  OR  QUANTUM  VALEBANT.— See  the  title  Assump- 
sit, vol.  2,  p.  636. 

QUARANTINE. 

CROSS    REFERENCES. 

See  the  titles  Animals,  vol.  1,  p.  316;  Appeal  and  Error,  vol.  1,  p.  333; 
Constitutional  Law,  vol.  4.  p.  1 ;  Courts,  vol.  4,  p.  861 ;  Due  Process  of 
Law,  vol.  5.  p.  499;  Health,  vol.  6,  p.  681;  Interstate  and  Foreign  Com- 
merce, vol.  7,  p.  269 ;  Police  Power,  vol.  9.  p.  468. 

As  to  whether  a  decision  of  state  court  in  action  for  damages  for  having  a  cargo 
of  rags  as  infectious  property,  presents  a  federal  question,  see  the  title  Appeal 
AND  Error,  vol.  1.  p.  69L  As  to  municipal  quarantine  as  efifecting  a  reservation  of 
a  wharf,  see  the  title  Wharves  and  Wharfingers. 

Nature  and  Purpose. — The  prevention  of  disease  is  the  essence  of  a 
quarantine  law.  Such  law  is  directed  not  only  to  the  actually  diseased  but 
to  what  has  become  exposed  to  disease.  Quarantine  regulations  cannot  be 
the  same  for  cattle  as  for  persons,  and  must  vary  with  the  nature  of  the  dis- 
ease to  be  defended  against. ^^ 

Power  of  State. — A  state  may,  under  the  police  power,  establish  proper 
quarantine  regulations  for  the  protection  of  health. ^  Such  regulation  may  be 
for  persons,-^    or    for   cattle.^ 

Excluding  Healthy  Persons  from  Infected  Districts. — Quarantine  reg- 
ulations may  empower  the  board  of  health  to  exclude  healthy  persons  from 
a  locality  infested  with  a  contagious  or  infectious  disease,  and  that  power  may 

1.  Qualifications. — CumminRS  v.  State,  4  Effect  of  interstate  commerce  clause  of 
Wall.    277,    319,    18    L.    Ed.    3.56.                           federal  constitution,  see  tlie  title  T\TKR- 

la.    Smith  V.  St.  Louis,  etc.,  R.  Co.,  181  STATE  AND  FOREIGN  COMMERCE. 

U.    S.    248,    2.55,   45    L.    Ed.    847.  vol.    7,    pp.    405,    408. 

2.  Gibbons  v.  Ogden,  9  Wheat.  1,  ^"3,  3^  c;^^;^^  ^_  st.  Louis,  etc.,  R.  Co.,  ISt 
6   L.    Ed.   23;    Peete   v.    Morgan.    19   Wall.  u    S.  248,  45  L    Ed    847 

.581,  22  L.  Ed.  201;  Smith  v.  St.  Louis,  etc.,  .      c„,:!u   „    Cf    t\.„;c    «*^      d     n 

R.     Co.,     181     U.     £.    248,    45    L.     Ed.     847;  tt%    oTfi    4.  T      I^M    .]- '  r      '        1  ^     p   ?, 

Compagnie    Francaise    v.    Louisiana    State  Ho  n    S  ^l7^o^''-  ptrrV'^P '  M     ''^^r   ' 

T>         1   ^,r    Tu   ^ui,     1QC    TT     c     QQn     QBR     AR  ^ -•'   ^-   >^-  •''■"'  ^2   L.   E(l.  09.)     Railroad  Co. 

P^'V^'     °,HJ^  A*.   •  '   ^c.^        f-'      r  '  ^'-  ""sen,  95  U.  S.  465,  24  L.  Ed.  527-  Mis- 

L.    Ed.    1209:    Morean  s    Steamshm    Co^  ^.       ^^^,^.  ^     ^^     ^;_    ^^^^J^  -^^'g 

Loinsi.TJY  Board  of  Health,  118  U.  S_44.  ,  ^^    ^    ^^    ^^  . 

30  L.   Ed.  237;  Lou.siana  r    Texas,  176  U.       ^.    McKendree,   203    U.    S.    514.    51    L     Ed 

0.  V^^r^'^-^Tl'   F i    -7    ^°-  "■  ""''"'       298;   Illinois  Cent.   R.   Co.  r.   Edwards.  203 
9.5  U.   S.   465,   24  L.    Ed.   .•>27  U.    S.    .531,    51    L-    Ed.    305. 
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In    Morgans    Steamship    Co.    7'.    Louisi- 

,n,a  Board  of  Health,  118  U.  S.  455.  30  L.  Generally,  as  to  quarantme  against  dis- 

Ed     237      the      quarantine      legislation      of  f^^sed   anmials   or  animals  exposed   to  dis- 

Louisiana  was  held   to  be  a   proper  exer-  ease,  sec  the  titles  ANIMALS,  vol.  1,  pp. 

cise  of  the  police  power  of  the   state  for  ^'^^S'^^r^^^^^^^     AND      FOR- 

the    protection    of    health.      Smith    v.    St.  r:TGN   COMMERCE,  vol.   7,  pp.   330,  405, 

Louis,   ete..    R.    Co.,   181    U.    S.   248,    256.   45  ^08. 
L.   Ed.   847. 
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be   intended    to   apply   as   well   to   persons   seeking   to   enter   the   infected   place 
whether   they  come   from  without  or  within   the  state.-^ 

Presumption  in  favor  of  quarantine  regulations,  see  the  title  Presumptions 
AND  Burden  of  Proof,  vol.  9,  p.  618. 

QUARRY.— See  Mineral,  vol.  8,  p.  363. 

QUASI  CONTRACTS.— See  the  title  Implied  Contracts,  vol.  6,  p.  888. 

QUASI  CORPORATIONS.— See  the  titles  Corporations,  vol.  4,  p.  672; 
Municipal  Cokporatioxs.  vol.  8.  p.  554. 

QUASI  JURISDICTIONAL  FACTS.— See  the  title  Jurisdiction,  vol.  7,  p. 
745. 

QUAY.— See  note  1. 

QUESTIONS. — As  to  "questions"  that  may  be  brought  up  and  considered  on 
certificate  of  division,  see  the  title  Appeal  and  Error,  vol.  2,  p.  30.  As  to  dis- 
tinction between  "case"  and  "question,"  arising  under  patent  laws  conferring 
jurisdiction  on  federal  circuit  courts,  see  the  title  Courts,  vol.  4,  p.  916. 

QUESTIONS  OF  LAW  AND  FACT.— For  the  general  rules  as  to  the  re- 
spective provinces  of  the  court  and  jury  in  the  determination  of  questions  of 
law  and  fact,  see  the  title  Evidence,  vol.  5,  p.  1055,  et  seq. 

For  the  application  of  these  rules  in  particular  cases,  see  the  following  titles : 
Accession,  Accretion  and  Reliction,  vol.  1,  p.  57;  Accounts  and  Account- 
ing, vol.  1,  p.  72;  Admiralty,  vol.  1,  p.  192;  Alteration  of  Instruments, 
vol.  1,  pp.  262,  270;  Appeal  and  Error,  vol.  1,  pp.  497,  516,  535,  774,  801,  1005, 
1026,  1038;  vol.  2,  pp.  31,  50,  336,  393;  Assignments  for  Benefit  of  Cred- 
itors, vol.  2,  pp.  618,  620;  Bailments,  vol.  2,  p.  790;  Bankruptcy,  vol.  2,  pp. 
829,  Q49;  Bills,  Notes  and  Checks,  vol.  3,  pp.  277,  336;  Blockade,  vol.  3, 
p.  370;  Bottomry  and  Respondentia,  vol.  3,  p.  452;  Boundaries,  vol.  3,  pp. 
491,  504;  Chattel  Mortgages,  vol.  3,  pp.  740,  762;  Collisions,  vol.  3,  p.  919; 
Confessions,  vol.  3,  p.  1014;  Conspiracy,  vol.  3,  p.  1109;  Contracts,  vol.  4. 
p.  576;  Criminal  Law,  vol.  5,  p.  118;  Damages,  vol.  5,  p.  166;  Deeds,  vol.  5. 
pp.  260,  268,  269;  De  Facto  Officers,  vol.  5,  p.  285;  Demurrers,  vol.  5,  p.  297; 
Domicile,  vol.  5,  p.  481;  Estoppel,  vol.  5,  p.  1003;  Evidence,  vol.  5,  p.  1060; 
Extradition,  vol.  6,  p.  225;  Fellow  Servants,  vol.  6,  p.  271 ;  Fraud  and  De- 
ceit, vol.  6.  pp.  397,  398,  425 ;  Guaranty,  vol.  6,  pp.  585,  590,  591 ;  Homicide, 
vol.  6,  p.  711;  Indictments,  Informations,  Presentments  and  Complaints, 
vol.  6,  p.  998;  Infants,  vol.  6,  p.  1014;  Instructions,  vol.  7,  pp.  49,  S7  \  Insur- 
ance, vol.  7.  pp.  144,  189,  192,  195,  212;  Interstate  and  Foreign  Commerce, 
vol.  7,  pp.  481,  486,  513,  516;  Joint  Tenants  and  Tenants  in  Common,  vol.  7, 
p.  536;  LiP.EL  and  Slander,  vol.  7.  p.  860;  Limitation  of  Actions  and  Ad- 
verse Possession,  vol.  7,  pp.  935,  948,  1045;  Marine  Insurance,  vol.  8,  pp. 
189,  207,  210;  Marriage,  vol.  8,  p.  253;  Master  and  Servant,  vol.  8,  pp.  278. 
205 ;  Masters  of  Vessels,  vol.  8,  p.  305 ;  Mistake  and  Accident,  vol.  8,  p. 
428;  Mortgages  and  Deeds  of  Trust,  vol.  8,  pp.  464,  471;  Municipal  Cor- 
porations, vol.  8,  p.  607 ;  Municipal,  County,  State  and  Federal  Securi- 
ties, vol.  8,  pp.  671,  690,  787;  Negligence,  vol.  8,  pp.  884,  887,  890;  Officers 
AND  Agents  of  Private  Corporations,  vol.  8,  p.  964;  Opinions  of  Courts, 
vol.  8,  p.  1003;    Partnership,  vol.  9,  p.  96;   Patents,  vol.  9,  pp.  138,  139.  141, 

5.     Compagnie    Francaise    v.     Louisiana  tion    of   goods   and   merchandise    imported 

State   Board   of   Health,   186  U.   S.   nso,   40  or  to  be  exported.  *  *  *  The  term  is  well 

L.  Ed.  1209.     See  the  title  INTERSTATE  understood    in    all    commercial    countries; 

.\XD    FOREIGN    COMMERCE,    vol.    7,  and  whilst  there  may  be  some  differences 

p.   405.  of   opinion   as   to   its   definition,   there   can 

1.     Quay. — In    New    Orleans    v.    United  be   little   or   none    in   regard   to   the   popu- 

States,    10    Pet.    662,    71.5,    9    L.    Ed.    573,  lar  and  commercial  signification   of  it.     It 

the    court    said:    "In    the    agreed    facts,    a  designates    a    space    of    ground    appropri- 

quay    is    admitted    to    be    a    vacant    space  ated   to   the   public   use;    such   use    as    the 

between  the  first  row  of  buildings  and  the  convenience  of  commerce  requires." 
water's   edge,   and   is   used   for  the   recep- 
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146,  194,  208,  228,  235,  240,  248,  302.  304;  Pilots,  vol.  9,  pp.  399,  406,  407; 
Principal  and  Age;nt,  vol.  9,  pp.  660,  680;  Principal  and  Surety,  vol.  9, 
pp.  713,  719;  Quieting  Title;  Railroads;  Reasonable  Doubt;  Receivers; 
Res  Gest^;  Revenue  Laws;  Sales;  Statutes;  Subrogation;  United 
States;  Verdict;  Wills;  Witnesses.  And  see  Particular  State,  vol. 
9,  p.  33. 

QUIA  TIMET.— See  the  title  Quieting  Title. 

QUIET  ENJOYMENT.— As  to  covenants  for,  see  the  title  Covenants,  vol. 
5,  p.   12. 

QUIETING   TITLE. 

BY   A.    P.    WALKER. 

I.    Nature,  Classification  and  Scope  of  Remedy,  438. 
II.   Jurisdiction  of  Equity  and  Grounds  for  Relief,  439. 

A.  Equity  Jurisdiction   Generally,  439. 

B.  Enlargement  by   Statute,  439. 

C.  What  Constitutes  a  Cloud,  439. 

1.  Power  of  Legislature  to  Declare,  439. 

2.  Void  Instruments  and  Proceedings,  439. 

a.  Invalidity  Apparent  without  Aid  of  Extrinsic  Evidence,  439. 

b.  Invalidity   Apparent   Only  in   Connection   with   Extrinsic  Evi- 

dence, 440. 

c.  Void    Statutes   and   Ordinances,  441. 

d.  Junior   Patents,  441. 

e.  Subsequent  Voluntary  Appointments  under  Power,  441. 

f.  Illegal  Taxes  and  Void  Tax   Sales,  441. 

g.  Void  Levy,  442. 

h.  Acts   of  Trespass  and   Waste,   442. 
i.  Verbal  Assertions  of  Ownership,  442. 

D.  Principles   and   Conditions   Governing  Exercise,  442. 

1.  In   General,  442. 

2.  Title   of   Complainant,   442. 

a.  In   General,  442. 

b.  Under  State  Statutes,  444. 

(1)  In   General,  444. 

(2)  Persons  Holding  under  Tax  Deed,  444. 

3.  Adequate  Remedy  at  Law,  444. 

a.  In  General,  444. 

b.  Possession   and   Previous   Trial   at  Law,  444. 

(1)  Necessity,  444. 

(a)  In   General,  444. 

(b)  Under  State  Statutes,  446. 
aa.  Possession,  446. 

bb.  Previous  Trial  at  Law,  446. 

(2)  Sufficiency  of   Possession.  446. 

4.  Multiplicity  of   Suits,  447. 

5.  Payment  of  Taxes.  447. 

6.  Allowance  of  Rents  and   Profits,  447. 

in.    Proceedings,  447. 

A.  Enforcement  by  Federal  Courts,  447. 

B.  Venue,   448. 

C.  Process   and    Appearance,   448. 

D.  Abatement,  449. 

E.  Parties,   449. 

1.  Parties   Plaintiff.   449. 
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a.  Appointee  under  Power,  449. 

b.  Assignee  in   Bankruptcy,  449. 

c.  Receivers,  449. 

d.  Judgment   Creditors,   450. 

e.  Creditor  Receiving  Conveyance  from  Debtor,  450. 

f.  Heirs    Contesting    Trustee's    Power    to    Execute    Charitable 

Trust,  450. 

g.  Purchaser  from   Complainant,  450. 
2.  Parties  Defendant,  450. 

F.  Bill,    Petition   or   Complaint,   450. 

G.  Supplemental  and  Ancillary   Bill,  451. 
H.  Demurrer,    451. 

I.  Discovery,    451. 

J.  Injunction,  Cancellation   and  Execution  of  Deeds,  451. 
K.  Estoppel  by  Judgment  in  Ejectment,  452. 
L.  Decree,  452. 

1.  In  General,  452. 

2.  For  Defendant,  452. 

3.  For  Costs,  452. 

CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  Appeal  and 
F^RROR,  vol.  1,  p.  333;  Bankruptcy,  vol.  2,  p.  792;  Constitutional  Law,  vol. 
4,  p.  1 ;  Courts,  vol.  4,  p.  861 ;  Ejectment,  vol.  5,  p.  695 ;  Equity,  vol.  5,  p.  803 ; 
Mines  and  Minerals,  vol.  8,  p.  364;  Patents,  vol.  9,  p.  136;  Public  Lands, 
ante,  p.  1 ;  Rescission,  Cancellation  and  Reformation. 

As  to  quieting  title  to  mining  claims,  see  the  title  Mines  and  Miner.\ls,  vol.  8, 
pp.  378,  411.  As  to  action  for  jactitation,  of  title,  see  the  title  Appeal  and  Error, 
vol.  1,  p.  379. 

I.   Nature,   Classificatioii  and   Scope   of  Remedy. 

There  are  two  distinct  kinds  or  classes  of  bills  of  peace,  or  bills  to  quiet  title, 
the  one  brought  for  the  purpose  of  establishing  a  general  right  between  a  single 
party  and  numerous  persons  claiming  distinct  and  individual  interest  ;i  the 
other  for  the  purpose  of  quieting  complainant's  title  to  land  against  a  single 
adverse  claimant.  In  the  second  class  the  suit  can  be  maintained  by  a  party  in 
possession  against  a  single  defendant  inefifectually  seeking  to  establish  a  legal 
title  bv  repeated  actions  of  ejectment. - 

A  bill  quia  timet,  or  to  remove  a  cloud  upon  the  title  of  real  estate, 

1.  Nature,  classification  and  scope  of  U.  S.  404,  414,  39  L.  Ed.  201;  Sharon  v. 
remedy.— Boston,  etc.,  INI  in.  Co.  z:  Mon-  Tucker,  144  U.  S.  ^?,3.  .541,  .36  L.  Ed.  532. 
tana  Ore.,  etc.,  Co.,  188  U.  S.  632,  641,  47  The  equitj'  of  the  plaintiff  in  such  case 
L.  Ed.  626.  See,  to  the  same  effect,  arises  from  the  protracted  litigation  for 
Sharon  v.  Tucker,  144  U.  S.  533,  541,  36  possession  of  the  property  which  the  ac- 
L  Ed.  532;  Holland  z\  Challen,  110  U.  S.  tion  of  ejectment  at  common  law  per- 
15  19  28  L.  Ed.  52;  Stark  7'.  Starrs,  6  mitted.  Whitehead  z:  Shattuck,  138  U.  S. 
Wall  '402  18  L.  Ed.  925;  Wehrman  v.  146,  153.  34  L.  Ed.  873;  Holland  r.  Challen, 
Conklin,  155  U.  S.  314,  322.  39  L.  Ed.  110  U.  S.  15,  28  L.  Ed.  52.  See,  also,  the 
167.  title    RES   ADJUDIC.\T.A.. 

\  right  of  fishery  asserted  by  one  To  prevent  such  litigation,  after  one  or 
party  and  controverted  by  numerous  more  trials,  and  to  secure  peace  to  the 
riparian  proprietors  on  the  river,  is  an  in-  party  in  possession,  courts  of  equity  in- 
stance given  by  Story  where  such  a  bill  terposed  upon  proper  application  and 
-will  lie  Sharon  v.  Tucker,  144  U.  S.  533,  terminated  the  controversy.  Stark  v. 
541.  36  L.   Ed.   532.  Starrs,    6    Wall.    402,    409,    18    L.    Ed.    925. 

2.  Boston,  etc.,  Min.  Co.  v.  Montana  See,  to  the  same  effect,  Holland  v.  Chal- 
Ore  etc.,  Co.,  188  U.  S.  632.  641.  47  L.  len,  110  U.  S.  15.  19,  28  L.  Ed.  52;  Sharon 
Ed.  626.  See,  to  the  same  effect,  Devine  v.  Tucker,  144  U.  S.  533,  542,  36  L.  Ed. 
V.  Los  Angeles,  202  U.  S.  313,  333,  50  L.  532;  Frost  v.  Spitley,  121  U.  S.  552,  556, 
Ed.  1046;  Frost  z:  Spitley.  121  U.  S.  552.  30  L.  Ed.  1010.  See  post,  "Possession  and 
.556,  30  L.   Ed.   1010;   Dick  z:   Foraker,  155  Previous   Trial    at   Law,"    II,    D.   3,   b. 
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differs  from  a  bill  of  peace  in  that  it  does  not  seek  so  much  to  put  an  end 
to  vexatious  Htigation  respecting  the  property,  as  to  prevent  future  litigation 
by  removing  existing  causes  of  controversy  as  to  its  title.  It  is  brought  in  view 
of  anticipated  wrongs  or  mischiefs,  and  the  jurisdiction  of  the  court  is  invoked 
because  the  party  fears  future  injury  to  his  rights  and  interests.-^ 

Differs  from  Ejectment. — A  suit  in  the  nature  of  an  ejectment  in  a  court 
of  common  law  is  in  no  respect  analogous  to  a  proceeding  in  equity  to  remove  a 
■cloud  from  the  title  of  a  party.'* 

II.   Jurisdiction  of  Equity  and   Grounds  for  Relief. 

A.  Equity  Jurisdiction  Generally.— The  jurisdiction  to  relieve  the  holders 
of  real  property  from  vexatious  claims  to  it  casting  a  cloud  upon  their  title,  and 
thus  disturbing  them  in  its  peaceable  use  and  enjoyment,  is  inherent  in  a  court 
of  equity.^ 

B.  Enlargement  by  Statute. — In  many  jurisdictions  the  classes  of  cases 
in  which  relief  was  formerly  afforded  by  a  court  of  equity  is  enlarged  by 
statute.^ 

C.  What  Constitutes  a  Cloud — 1.    Power  of  Legislature  to  Declare. 

A  state  legislature  has  power  to  protect  individual  rights  to  her  soil  and  to  de- 
clare what  shall  form  a  cloud  on  the  title  thereto." 

2.  Void  Instruments  and  Proceedings — a.  Invalidity  Apparent  ivithout 
Aid  of  Extrinsic  Evidence. — Equity  will  not  interfere  to  remove  a  cloud  from 
title  "where  the  instrument  or  proceeding  constituting  the  alleged  cloud  is  ab- 
solutely void  on  its  face,  so  that  no  extrinsic  evidence  is  necessary  to  show  its 

"Bills  quia  timet  *  *  *  belong  to  the  an- 
cient jurisdiction  in  equity."  McConihay 
V.  Wright,  121  U.  S.  201,  206,  30  L.  Ed. 
932. 

Effect  of  character  of  questions  pre- 
sented.— It  is  not  an  objection  to  the  ju- 
risdiction of  equity  that  legal  questions 
are  presented  for  consideration  which 
might  also  arise  in  a  court  of  law.  If  the 
controversy  be  one  in  which  a  court  of 
equity  only  can  afiford  the  relief  prayed 
for,  its  jurisdiction  is  unaffected  by  'the 
character  of  the  question  involved.  Hol- 
land V.  Challen,  110  U.  S.  15,  25  28  L 
Ed.   52. 

6.  Enlargement  by  statute.— Holland  v. 
Challen,  110  U.  S.  I. 5,  28  L.  Ed.  52;  White- 
head V.  Shattuck,  138  U.  S.  146,  34  L.  Ed. 
873;  Clark  v.  Smith,  13  Pet.  195,  10  L 
Ed.    123. 

Nebraska.— Whitehead  v.  Shattuck  138 
U.  S.  146,  153,  34  L.  Ed.  873;  Holland  v. 
Challen,   110   U.   S.   15,   18,  28  L.   Ed.   52. 

Removal  of  conditions  prescribed  by 
court. — Though  conditions  to  the  exercise 
of  the  jurisdiction  of  courts  of  equity  to 
remove  a  cloud  from  the  title  to  real 
property  have  at  different  times  been  pre- 
scribed by  that  court,  both  in  England 
and  in  this  country,  they  may  at  any  time 
be  changed  or  dispensed  with  bv  tlie  leg- 
islature without  impairing  the  general  au- 
thority of  the  court.  Holland  'v.  Challen 
110  U.  S.  15,  24,  2S  L.  Ed.  52. 

7.  Power  of  legislature  to  declare.- 
Clark  r.  Smith.  13  Pet.  195,  10  L.  Kd.  123, 
approved  in  Reynolds  v.  Crawfnrdsvilie 
I'irst  Nat.  Bank.  112  U.  S.  405  410  28  I 
Ed.  733;  Holland  r.  Challen,  110  u'  S  15 
21.  28   L.   Ed.   52. 


3.  Bill  quia  timet. — Holland  v.  Challen, 
110  U.  S.  15,  20,  28  L.  Ed.  52.  See,  to  the 
same  effect,  Alexander  v.  Pendleton,  8 
Cranch  462,  3  L.  Ed.  624;  PeirsoU  v.  El- 
liott, 6  Pet.  95,  8  L.  Ed.  332;  Orton  v. 
Smith,  18  How.  263,  15  E.  Ed.  393;  White- 
head V.  Shattuck,  138  U.  S.  146,  153,  34 
L.    Ed.   873. 

4.  Differ  from  ejectment. — Surgett  v. 
Lapice,  8  How.  48,  65,  12  L.  Ed.  982,  dis- 
tinguishing United  States  v.  King,  3  How. 
773,  11  E.  Ed.  824;  United  States  v.  King, 
7  How.  833,  844,  12  L.  Ed.  934.  See,  also, 
the  title  EJECTMENT,  vol.   5,  p.  695. 

5.  Jurisdiction  inherent  in  courts  of 
equity.— Clark  v.  Smith,  13  Pet.  195,  203, 
10  L.  Ed.  123;  Holland  v.  Challen,  110  U. 
S.  15,  24,  28  L.  Ed.  52.  See  Sharon  v. 
Tucker,  144  U.  S.  533,  544,  36  L.  Ed.  532; 
Lane  v.  Vick,  3  How.  464,  11  L.  Ed.  681; 
AVard  v.  Chamberlain,  2  Black  430,  444, 
17  L.  Ed.  319;  Bowen  v.  Chase,  94  U.  S. 
812,  822,  24  L.  Ed.  184;  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  238,  42  L.  Ed. 
444;  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  449,  35  L.  Ed.  1062,  stating 
that  the  relief  is  granted  on  the  principle 
quia  timet. 

Where  the  legislature  declares  certain 
instruments  illegal  and  void,  there  is  in- 
herent in  the  courts  of  equity  a  jurisdic- 
tion to  order  them  to  be  delivered  up,  and 
thereby  give  effect  to  the  policy  of  the 
lecrislature.  Clark  v.  Smith,  13  Pet.  195, 
10  L.  Ed.  123.  See,  also.  Holland  v.  Chal- 
len, 110  U.  S.  15,  21,  28  L.  Ed.  52. 

"Only  a  court  of  equity  can  compel  the 
surrender  of  the  legal  title  held  by  the  de- 
fendant and  invest  the  plaintiff  with  it." 
Ruckman  v.  Cory,  129  U.  S.  387,  389,  32 
L.    Ed.   728. 


440 


QUIETING   TITLE. 


invalidity,"  or  "where  the  instrument  or  proceeding  is  not  thus  void  on  its  face, 
but  the  party  claiming,  in  order  to  enforce  it,  must  necessarily  offer  evidence 
which  will  inevitably  show  its  invalidity  and  destroy  its  efficacy."*  It  has  been 
so  held  where  the  illegality  of  the  agreement,'-^  deed,^"  or  other  instrument  ap- 
pears upon  the  face  of  it,  so  that  its  nulhty  can  admit  of  no  doubt  ;^^  in  cases  of 
a  void  ordinance,  unconstitutional  statutes, ^^  and  of  judgments  rendered  under 
void  statutes  and  ordinances, ^^  where  such  ordinances  or  statutes  were  void  on 
their    face;   and   of   illegal   taxes. ^'^ 

b.  Invalidity  Apparent  Only  in  Connection  with  Extrinsic  Eindence. — But 
when  the  illegality  or  fatal  defect  does  not  appear  on  the  face  of  the  record, 
but  must  be  shown  by  evidence  aliunde,  so  that  the  record  would  make  out  a 
prima  facie  right  in  one  who  should  become  a  purchaser,  and  the  evidence  to 
rebut  this  case  may  possibly  be  lost,  or  become  unavailable  from  death  of  wit- 
nesses, courts  of  equity  regard  the  case  as  coming  within  their  jurisdiction,  and 
have  extended  relief  on  the  ground  that  a  cloud  on  the  title  existed  or  was  im- 
minent.^^  Thus  if  it  requires  extrinsic  evidence  to  show  their  invalidity,  equity 
will  relieve  against  deeds  and  instruments  purporting  to  convey  lands  from  the 
original   source   of   title, ^'^against   a   void   levy,i'    a   void   ordinance, ^^   and   illegal 


8.  Invalidity  apparent  without  aid  of 
extrinsic  evidence. —  Rich  v.  Braxton,  158 
U.  S.  375,  407,  39  L.  Ed.  1022;  Lyon  v. 
Alley,  130  U.  S.  177,  187,  32  L-  Ed.  899; 
Hipp  V.  Babin,  19  How.  271,  15  L.  Ed. 
633;  Whitehead  v.  Shattuck,  138  U.  S.  146, 
156,  34  L.  Ed.  873;  Scott  v.  Neely,  140  U. 
S.  106,  110,  35  L.  Ed.  358;  Smyth  v.  New 
Orleans  Canal,  etc.,  Co.,  141  U.  S.  656, 
660,  35  L.  Ed.  891;  Phelps  v.  Harris,  101 
U.  S.  370,  374,  25  L.  Ed.  855;  Hannewinkle 
V.  Georgetown,  15  Wall.  547,  548,  21  L. 
Ed.  231.  See,  also,  Devine  v.  Los  Angeles, 
202  U.   S.   313,  335,  50  L.   Ed.   1046. 

Under  Indiana  statute. — See  post,  "Pos- 
session,"  n.   D,  3,   b,    (1),    (b),   aa. 

9.  Agreement. — Phelps  v.  Harris,  101  U. 
S.  370,  375,  25  L.  Ed.  855;  Rich  v.  Brax- 
ton,   158    U.    S.    375,   405,   39    L.    Ed.    1022. 

10.  Deed.— Phelps  v.  Harris,  101  U.  S. 
370,  375,  25  L.  Ed.  855;  Rich  v.  Braxton, 
158  U.  S.  375,  405,  39  L.  Ed.  1022;  Peir- 
soll  V.  Elliott,  6  Pet.  95,  8  L-  Ed.  332; 
Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  410,  28  L.  Ed.  733; 
Mackall  v.  Casilear,  137  U.  S.  556,  564,  34 
L.    Ed.   776. 

11.  Phelps  V.  Harris,  101  U.  S.  370,  371, 
25  L.  Ed.  855;  Rich  v.  Braxton,  158  U.  S. 
375,  405,   39   L.    Ed.   1022. 

12.  Unconstitutional  statutes. — By  merely 
invoking  equity  interposition  on  the 
ground  of  the  removal  of  clouds,  decrees 
cannot  be  obtained  adjudging  statutes  un- 
constitutional and  void.  If  it  is  true  that 
the  statutes  in  question  are  unconstitu- 
tional, they  are  void  on  their  face,  and 
cannot  constitute  a  cloud  on  complain- 
ants' titles.  Devine  v.  Los  Angeles,  202 
U.  S.  313,  334,  50  L.  Ed.  1046,  citing 
Hannewinkle  v.  Georgetown,  15  Wall.  547, 
21    L.    Ed.  231. 

13.  Void  judgment. — Ewing  v.  St.  Louis, 
5  Wall.   413,   18   L.    Ed.   657. 

14.  Tax.— Rich  v.  Braxton,  158  U.  S. 
375,  407,  39  L.  Ed.  1022.  See  post,  "Il- 
legal Taxes  and  Void  Tax  Sales,"  11,  C, 
2.  f. 


15.  Invalidity  apparent  only  in  connec- 
tion with  extrinsic  evidence. — Ogden  City 
r.  Armstrong,  168  U.  S.  224,  238,  42  L.  Ed. 
444;  Dows  v.  Chicago,  11  Wall.  108,  20  L. 
Ed.  65;  Hannewinkle  v.  Georgetown,  15 
\VaIl.  547,  21  L.  Ed.  231;  Lyon  v.  Alley, 
130   U.   S.    177,   187,  32   L.    Ed.  899. 

In  Lyon  v.  Alley,  130  U.  S.  177,  187,  32 
L.  Ed.  899,  the  illegality  did  not  appear 
wholly  on  the  face  of  the  record,  but  was 
shown  in  part  by  evidence  outside,  to 
wit,  the  fact  that  the  title  to  the  land 
sought  to  be  charged  was  acquired  by  a 
bona  fide  purchaser  without  notice.  It 
was  held,  that  the  allegations  of  the  bill 
and  the  facts  proved  in  the  case  bring  it 
fully  within  the  equity  jurisdiction  of  the 
court. 

16.  Void  conveyance. — Van  Wyck  v. 
Knevals,  106  U.  S.  360,  370,  27  L.  Ed.  201; 
Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.   S.   417,   449,    35   L.    Ed.    1062. 

If  the  defectiveness  of  the  deed  or  con- 
veyance is  not  apparent  on  its  face  but  is 
to  be  proved  by  extrinsic  testimony,  a 
bill  to  quiet  title  and  for  a  perpetual  in- 
junction, and  to  compel  the  delivery  up 
and  cancellation  of  the  deed,  will  lie. 
Peirsoll  v.  Elliott,  6  Pet.  95,  97,  8  L.  Ed. 
332 

Discovery.— See  the  title  DISCOVERY, 
vol.   5,   p.   352. 

17.  Void  levy. — Ward  v.  Chamberlain,  2 
Black  430,  444,  17  L.  Ed.  319;  Chapman  v. 
Brewer,   114  U.   S.   158,   159,  29   L.    Ed.   83. 

An  existing  levy  upon  the  lands  which 
constitute  a  wife's  separate  estate,  under 
an  execution  issued  on  a  judgment  for  the 
husband's  debts,  constitutes  itself  a  cloud 
upon  her  title,  which,  if  not  removed  and 
the  proposed  sale  prevented,  will  injure 
the  salable  value  .of  the  lands  and  other- 
wise iniuriouslv  affect  her  rights.  .Mien  v. 
Hanks.   136   U.    S.   300,   311.  34   L.    Ed.   414. 

18.  Ordinance. — So  held  as  to  an  ordi- 
nance reducing  the  water  rates  of  a  water 
company,  the  invalidity  of  which  appeared 
only    in    connection    with    extraneous    evi- 
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sales  for  taxes. ^^ 

c.  Void  Statutes  and  Ordinances.See  ante,  "Invalidity  Apparent  without 
Aid  of  Extrinsic  Evidence,"  II,  C,  2,  a;  "Invalidity  Apparent  Only  in  Connec- 
tion with  Extrinsic  Evidence,"  II,  C,  2,  b. 

d.  Junior  Patents. — The  issuance  of  a  junior  patent  or  patents  for  land  after 
title  has  passed  out  of  the  government  constitutes  a  cloud  upon  the  title  of  the 
original  grantor. ^^ 

Patent  Obtained  by  Inadvertence  from  State. — See  the  title  Public 
Lands,  ante,  p.  1. 

e.  Subsequent  Voluntary  Appointments  under  Pozver. — See  post,  "In  Gen- 
eral," II,  D,  2,  a. 

f.  Illegal  Taxes  and  Void  Tax  Sales.— li  a  tax  is  a  lien  upon  lands,  it  may 
then  constitute  a  cloud  upon  the  title.^i  Although  a  bill  to  restrain  the  collection 
of  a  tax  cannot  be  maintained  on  the  sole  ground  of  its  illegality,  a  suit  in  equity 
to  restrain  the  collection  of  an  illegal  tax  will  lie  where  its  enforcement  would 
cast  a  cloud  upon  the  title  of  the  complainant.--  Ecjuity  will  relieve  against  an 
illegal  assessment  of  taxes  or  tax  sales,  where  deeds,  certificates,  and  other  in- 
struments given  for  tax  sales  are  made  by  statute  prima  facie  evidence  of  the 
regularity  of  proceedings  connected  with  the  assessments  and  sales ;  on  the 
ground  that  a  cloud  on  the  title  existed  or  was  imminent. ^3     But  if  an  alleged 


dence  of  what  the  rates  were  at  a  prior  date 
after  which  the  city  had  contracted  that 
they  should  not  be  reduced  to  less  than 
those  then  charged.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  177  U.  S.  558, 
581,    44    L.    Ed.    L.    Ed.    886. 

19.  Illegal  tax  sales. — See  post,  "Illegal 
Taxes   and    Void    Tax   Sales,"    H,    C,    2,   f. 

20.  Junior  patent. — Clark  v.  Smith,  13 
Pet.  195,  10  L.  Ed.  123;  Parker  v.  Over- 
man, 18  How.  137,  140,  15  L.  Ed.  318. 
See  Van  Wyck  v.  Knevals,  106  U.  S.  360, 
370,  27  L.  Ed.  201.  See  the  title  PUBLIC 
LANDS,    ante,    p.    1. 

21.  Illegal  Tax. — Ogden  City  v.  Arm- 
strong.  168   U.    S.   224,  238,   42   L.    Ed.   444. 

22.  Dows  V.  Chicago,  11  Wall.  108,  109, 
20  L.  Ed.  65;  Ogden  City  v.  Armstrong, 
168  U.  S.  224,  42  L.  Ed.  444;  Union  Pac. 
R.  Co.  V.  Cheyenne,  113  U.  S.  516,  525,  28 
L.  Ed.  1098;  Lyon  7'.  Alley,  130  U.  S.  177, 
187,  32  L.  Ed.  899;  Tulare  Irrigation  Dis- 
trict V.  Shepard,  185  U,  S.  1,  24,  46  L. 
Ed.  773;  Carroll  v.  Safford,  3  How.  441, 
463,  11  L.  Ed.  671;  Hannewinkle  v.  George- 
town, 15  Wall.  547,  21  L.  Ed.  231.  See 
the  title   INJUNCTIONS,  vol.  6,  p.  1039. 

The  cloud  cast  upon  his  title  by  an  il- 
legal tax  under  which  a  sale  of  the  tax- 
payer's land  could  be  made  would  be  a 
grievance  which  would  entitle  him  to  go 
into  a  court  of  equity  for  relief.  Lyon  v. 
Alley,  130  U.  S.  177,  187,  32  L.  Ed.  899; 
Union  Pac.  R.  Co.  v.  Cheyenne,  113  U. 
S.  516,  525,  28  L.  Ed.  1098;  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  239,  42  L.  Ed. 
444. 

And  in  such  case  of  damage,  either  ex- 
isting or  apprehended,  equity  will  inter- 
pose for  relief,  even  during  the  progress 
of  the  proceedings  before  the  sale.  Lyon 
V.   Alley,  130  U.   S.  177,  187,  32  L.   Ed.  899. 

The  case  of  Hannewinkle  7'.  George- 
town, 1,5  Wall.  547,  21  L.  Ed.  231,  was 
not  a  suit  to  remove  a  cloud  from  a  title. 


The  complainant  filed  a  bill  to  enjoin  the 
collection  of  a  ta.x,  upon  the  sole  ground 
of  its  illegality.  Lyon  v.  Alley,  130  U.  S. 
177,   186,  32   L.   Ed.   899. 

23.  Rich  V.  Braxton,  158  U.  S.  375,  407, 
39  L.  Ed.  1022.  See,  to  the  same  eflfect, 
Gage  7'.  Kaufman,  133  U.  S.  471,  472,  33 
L.   Ed.  725. 

When  the  deed  given  on  a  sale  of  the 
lands  for  the  ta.x  would  be  presumptive 
evidence  of  a  good  title  in  the  purchaser, 
so  that  the  purchaser  might  rely  upon  the 
deed  for  a  recovery  of  the  lands  until 
the  irregularities  were  shown,  courts  of 
equity  regard  the  case  as  coming  within 
their  jurisdiction,  and  have  extended  re- 
lief on  the  ground  that  a  cloud  on  the  title 
existed  or  was  imminent.  Ogden  City  v. 
Armstrong,  168  U.  S.  234.  238,  42  L.  Ed. 
444;  Dows  v.  Chicago,  11  Wall.  108,  20  L. 
Ed.  65;  Hannewinkle  v.  Georgetown,  15 
Wall.   547,  21   L.   Ed.  231. 

So  held  as  to  tax  deeds  which  the  true 
owners,  if  sued  in  ejectment  by  the 
grantees,  would  be  compelled,  in  order  to 
defeat  a  recovery  against  them,  to  resort 
to  extrinsic  evidence  in  support  of  their 
title  notwithstanding  the  fact  that  such 
deeds  are  void;  such  deeds  constitute  a 
cloud  upon  that  title  to  remove  which  the 
true  owner  may  rightfully  invoke  the  aid 
of  a  court  of  equity.  Rich  7'.  Braxton,  158 
U.    S.    375,    407,    39    L.    Ed.    1022. 

So  held  by  the  Illinois  decisions.  Gage 
7'.  Kaufman,  133  U.  S.  471,  472,  33  L.  Ed. 
725. 

The  case  of  Ogden  City  v.  Armstrong, 
168  U.  S.  224,  42  L.  Ed.  444,  was  a  case 
of  an  alleged  invalid  assessment  levied  to 
collect  the  cost  of  paving  one  of  the  public 
streets  in  the  city.  There  was  a  direct 
attack  made  upon  the  validity  of 
the  assessment,  founded  upon  an  al- 
leged lack  of  jurisdiction  on  the  part 
of     the     common     council.      The     action 
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tax  has  no  semblance  of  legality,  and  if  upon  the  face  of  the  proceedings  it  is 
wholly  unwarranted  by  law,  or  for  any  reason  totally  void,  as  disclosed  by  a 
mere  inspection  of  the  record,  such  a  tax  would  not  constitute  a  cloud,  and  the 
jurisdiction  which  is  exercised  by  courts  of  equity,  to  relieve  parties  by  remov- 
ing clouds  upon  their  titles,  would  not  attach.-* 

g.  Void  Levy. — See  ante,  "Invalidity  Apparent  Only  in  Connection  with 
Extrinsic   Evidence,"    II,   C,   2,   b. 

h.  Acts  of  Trespass  and  Waste. — The  'commission  of  a  trespass  on  land  and 
<:ommitting  acts  of  waste  upon  the  property  cannot  be  held  to  constitute  a  pos- 
session which  in  itself  will  drive  the  owner  to  an  action  of  ejectment,  and  pre- 
vent his  maintaining  a  bill  quia  timet.^^ 

i.  Verbal  Assertions  of  Onmership. — A  bill  will  not  lie  to  dispel  mere  verbal 
■assertions  of  ownership  as  clouds  on  title. ^^ 

D,  Principles  and  Conditions  Governing  Exercise — 1.  In  General. — 
See  ante,  "Nature,  Classification  and  Scope  of  Remedy,"  I;  "Equity  Jurisdic- 
tion Generally,"  II,  A. 

2.  Title  of  Complainant — a.  In  General. — In  the  absence  of  a  statute  those 
only  who  have  a  clear  legal  and  equitable  title  to  land,  connected  with  posses- 
sion,2"  have  a  right  to  claim  the  interference  of  a  court  of  equity,  to  give  them 
peace  or  dissipate  a  cloud  on  the  title.  The  title  or  right  of  the  complainant 
must  be  clear,  for  where  the  complainant  himself  has  no  title,  or  a  doubtful 
tiile,  he  cannot  have  this  relief.-^     The  pretended  title  or  right  which  is  alleged 


was  maintained  under  a  well-recog- 
nized head  of  equity  jurisdiction,  on 
the  ground  that  the  assessment,  valid  on 
its  face,  constituted  a  cloud  upon  the  plain- 
tiff's title,  which  required  evidence  aliunde 
to  remove.  Tulare  Irrigation  District  v. 
Shepard,  185  U.  S.  1,  24,  46  L.  Ed.  773. 
See  ante,  "Invalidity  Apparent  Only  in 
Connection  with  Extrinsic  Evidence,"  II, 
C,   2,   b. 

24.  Proceeding  void  on  its  face. — Og- 
den  Citv  v.  Armstrong,  168  U.  S.  224.  238, 
42  L,.  Ed.  444;  Rich  i'.  Braxton,  158  U.  S. 
375,  407,  39  L.  Ed.  1022;  Lyon  v.  Alley, 
130  U.  S.  177,  32  L.  Ed.  899;  Hannewinkle 
f.  Georgetown,  15  Wall.  547,  21  L.  Ed. 
231.  See  ante,  "Invalidity  Apparent  with- 
out Aid  of  Extrinsic  Evidence,"  II,  C, 
2,   a. 

25.  Acts  of  trespass  and  waste. — Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417,   449,   3.-J    L.    Ed.    1062. 

26.  Verbal  assertions  of  ownership. — 
Devine  v.  Los  Angeles,  202  U.  S.  313,  334, 
50  L.  Ed.  1046. 

27.  Title  of  complainant.— Orton  v.  Smith, 
18  How.  263,  15  L.  Ed.  393;  Frost  v.  Spit- 
lev,  121  U.  S.  552,  556.  30  L.  Ed.  1010; 
Dick  V.  Foraker,  155  U.  S.  404,  414,  39 
L.  Ed.  201;  Phelps  v.  Harris,  101  U.  S. 
370,  374,  25  L.  Ed.  855;  Allen  v.  Hanks, 
136  U.  S.  300,  311,  34  L.  Ed.  414;  Ward  v. 
Chamberlain,  2  Black  430,  444,  17  L.  Ed. 
319;  Stark  v.  Starrs,  6  Wall.  402,  18  L.  Ed. 
925;  Mitchell  v.  Furman,  180  U.  S.  402, 
428.  45  L.  Ed.  596;  Surgett  V.  Lapice,  8 
How.  48,  65,  12  L.  Ed.  982.  See  post, 
"Possession  and  Previous  Trial  at  Law," 
11,  D,  3,  b. 

28.  Phelps  V.  Harris,  101  U.  S.  370,  374, 
25  L.  Ed.  855;  Dick  v.  Foraker,  155  U.  S. 
404,  414,  39  L.  Ed.  201;  Ward  v.  Chamber- 


lain, 2  Black  430,  444,  17  L.  Ed.  319;  Allen 
V.  Hanks,  136  U.  S.  300,  311,  34  L.  Ed.  414. 

Title  in  the  complainant  is  of  the  essence 
of  the  right  to  relief.  Dick  v.  Foraker, 
155    U.    S.    404,    414,    39    L.    Ed.    201. 

Proof  of  title. — A  bill  to  quiet  title  can- 
not be  maintained  without  clear  proof  of 
legal  title  in  the  plaintiff.  Frost  v.  Spit- 
ley,  121  U.  S.  552,  556,  30  L.  Ed.  1010; 
Dick  V.  Foraker,  155  U.  S.  404,  406,  414, 
39  L.  Ed.  201;  Sharon  v.  Tucker,  144  U. 
S.  533,  36  L.  Ed.  532;  Alexander  v.  Pendle- 
ton. 8  Cranch  462,  3  L.  Ed.  624;  Peirsoll 
V.  Elliott,  6  Pet.  95,  8  L.  Ed.  332;  Orton  v. 
Smith,  18  How.  263,  15  L.  Ed.  393;  Crews 
V.  Burcham,  1  Black  352,  17  L.  Ed.  91; 
Ward  V.  Chamberlain,  2  Black  430,  17  L. 
Ed.   319. 

Construction  and  effect  of  proofs  of 
title. — Generally  the  com.plainant's  title 
will  be  exhibited  by  conveyances  or  in- 
struments of  record,  the  construction  and 
effect  of  which  will  properly  rest  with  the 
court.  Such,  also,  will  generally  be  the 
case  with  the  adverse  estates  or  interests 
claimed  by  others.  Holland  v.  Challen, 
110  U.  S.  15,  25,  28  L.   Ed.  52. 

This  was  the  character  of  the  proofs 
establishing  the  title  of  the  complainant 
in  Clark  v.  Smith,  13  Pet.  195,  10  L.  Ed. 
123.  But  should  proofs  of  a  different  char- 
acter be  produced,  the  controversy  would 
still  be  one  upon  which  a  court  of  law 
could  not  act.  Holland  v.  Challen,  110  U. 
S.    15,   25,    28    L.    Ed.    52. 

"One  who  holds  land  under  grant  from 
the  United  States,  who  has  done  every- 
thing in  his  power  to  entitle  him  to  a 
patent  Twhich  he  cannot  compel  the 
United  States  to  issue  to  him),  and  is 
deemed  the  legal  owner,  so  far  as  to  render 
the  land  taxabl-^  to  him  hy  the  state  in 
which  it  lies,  ma}   be  considered  as  having 
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to  be  a  cloud  upon  the  complainant's  title  must  not  only  be  clearly  invalid  or 
inequitable,  but  must  be  such  as  may,  either  at  the  present  or  at  a  future  time 
embarrass  the  real  owner  in  controverting  it.  The  defendant's  title,  if  its  valid- 
ity is  merely  doubtful,  is  more  than  a  cloud,  and  he  is  entitled  to  have  it  tried 
Tjv  an  action  at  law.^'J 


sufficient  title  to  sustain  a  bill  in  equity 
to  quiet  his  right  and  possession."  Frost 
V.  Spitley,  121  U.  S.  5.52,  556,  30  L.  Ed. 
1010;  Carroll  v.  Safford,  3  How.  441,  463, 
11  L.  Ed.  671;  Van  Wyck  v.  Knevals,  106 
V.  S.  360,  370,  27  L.  Ed.  201;  Van  Brocklin 
V.  Tennessee,  117  U.  S.  151,  169,  29  L. 
Ed.    845. 

Railroad  holding  lands  donated  by 
•county. — The  plaintiff,  a  railroad  company, 
claimed  title  to  the  lands  in  question  un- 
der an  agreement  of  purchase  and  a  deed 
from  the  county;  it  was  claimed  that  the 
county  in  granting  such  lands  made  an  il- 
legal donation  of  them.  It  appeared  that 
the  railroad  company  had  expended  more 
than '$500,000  in  the  construction  of  its 
tracks,  depots  and  connections,  and  more 
than  $5,000  in  the  payment  of  county 
taxes.  The  defendants  claimed  under  a 
subsequent  quitclaim  deed  executed  by  the 
county  clerk,  pursuant  to  a  resolution  of 
the  board  of  supervisors  for  an  alleged 
consideration  of  $385,  and  were  charged 
with  notice  of  the  railroad  company's  title. 
It  was  held  that  the  defendants  cannot  be 
permitted  to  assert  the  supposed  invalid- 
it}'  of  the  county's  grant  to  the  railroad 
company  in  a  suit  to  quiet  the  title  of 
the  latter  against  the  claim  of  the  said 
defendants,  and  that  a  decree  quieting  the 
title  of  the  railroad  company  was  properly 
rendered.  Roberts  v.  Northern  Pac.  R. 
Cn..    158    U.    S.    1,    14,   30,    39    L.    Ed.    873. 

Creditor  receiving  conveyance  from 
debtor. — A  person  who  has  received  a 
cmveyance  of  the  legal  title  to  real  estate 
from  his  debtor  coming  to  see  that  his 
title  through  it  is  not  perfert,  that  the  con- 
veyance itself  is  void  or  voidable,  and  that 
thereby  he  may  lose  the  debt  or  considera- 
tion of  the  conveyance  may  institute  other 
proceedings  not  unjust  or  inequitable, 
against  that  debtor  in  relation  to  the 
same  property  to  strengthen  his  title  or 
establish  his  original  lien,  if  it  is  his  in- 
terest to  do  so.  Bradley  v.  Claflin,  132 
U.   S.   379,  388,  33   L.   Ed.   367. 

One  of  the  most  common  instances  of 
this  character  is  that  of  a  mortgagee  who, 
iDy  the  English  common  law,  was  treated 
as  holding  the  legal  title  with  an  equity  of 
redemption  in  the  mortgagor,  but  who  ac- 
cepts a  conveyance  of  that  equity  of  re- 
<!omption  to  himself  by  the  mortgagor  as 
■payment  of  the  debt  secured  by  the  mort- 
gage, where  the  mortgagor  had  created 
other  liens  or  encumbrances  upon  the 
property  between  the  execution  of  the 
mortgage  and  that  of  the  deed  conveying 
to  the  mortgagee  the  equity  of  redemp- 
tion. Bradley  v.  Claflin,  ]3'2  U.  S.  379, 
388,  33  E.   Ed.  367. 

Appointee  under  power  of  appointment. 
— An    appointee     under     a     voluntary     a])- 


pomtment  has  good  cause  to  come  into 
a  court  of  equity  to  remove  a  cloud  upon 
bis  title  created  by  subsequent  voluntary 
appointments  and  conveyances  maf'<-  by 
the  donee  of  the  power.  Bowen  v.  Chase 
94    v.    S.    812,    822,    24    L.    Ed.    184. 

A  title  secured  by  adverse  possession  of 
hfty  years  though  with  knowledge  of  a 
better  title,  will  be  quieted  by  removal  of 
tlie  cloud.  Alexander  v.  Pendleton,  8 
Cranch  462,  3   L.   Ed.  624. 

Where  a  person  has  acquired  title  by 
adverse  possession,  equity  has  jurisdiction 
ot  a  suit  by  him  to  establish  his  title  as 
matter  of  record,  that  is,  by  a  judicial  de- 
termination of  its  validity,  and  to  enjoin 
the  assertion  by  the  defendants  of  a  title 
to  the  same  property  from  the  former 
owners.  Sharon  v.  Tucker,  144  U  S  533 
542,  36   L.   Ed.   532. 

Where  it  is  entirely  clear  that,  if  no 
action  in  ejectment  had  been  begun  at 
law,  the  long-continued  adverse  posses- 
sion of  the  plaintiffs,  and  the  equitable 
title  set  up  in  the  bill,  would  have  been  a 
sufficient  basis  for  the  maintenance  of 
the  suit;  it  is  not  easy  to  see  why  the 
commencement  of  such  action  should 
place  them  in  a  worse  position  than  they 
were  in  before  or  oust  them  of  their 
remedy  in  equity  to  quiet  title.  Wehrman 
V.  Conklin,  155  U.  S.  314,  326,  39  L  Ed 
167. 

Where  the  complainant  was  the  volun- 
teer purchaser  of  a  litigious  claim,  was  the 

assignee  of  a  secret  equity  for  apparently 
a  mere  nominal  consideration,  and  of  the 
bare  legal  title  for  a  like  consideration,  and 
this  legal  title  assigned  to  him  during  the 
pendency  of  a  suit  in  chancery  in  a  state 
court,  to  ascertain  the  person  justly  en- 
titled to  it,  it  was  error  in  the  court  be- 
low to  grant  to  such  complainant  a  per- 
petual injunction.  Orton  r.  Smith  18 
How.  263,   15  L.   Ed.  :!93. 

A  marshal's  sale  on  execution  of  an 
equitable  title  to  land  and  his  deed  thereto, 
passes  only  an  equitable  and  not  a  legal 
title;  and,  therefore,  the  purchaser  does 
not  acquire  a  title  upon  which  he  can 
maintain  a  bill  for  the  purpose  of  remov- 
ing a  cloud  on  the  title.  Frost  v  Spitley 
121    U.    S.    5.52,    557,   30    L.    Ed.    1010. 

Grantor  claiming  under  deed  which  had 
not  been  proved,  acknowledged,  and  re- 
corded.—See  the  title  DISCOVERY  vol 
5,  p.   352. 

Proof  of  valid  location  in  suit  to  quiet 
title  to  mining  claims. — See  the  title 
MINES  AND  MINERALS,  vol.  8,  p.  378. 

29.  Phelps  V.  Harris,  101  U.  S.  370,  374, 
25    L.    Ed.    855. 
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b.  Under  Siatc  Statutes — (1)  In  General. — In  many  jurisdictions  the  local 
statutes  dispense  with  the  requisite  of  legal  title  in  tlie  plaintiff ,-^'^  but  under 
the  statutes  of  several  of  the  states  the  character  of  title  the  complainant  must 
have  to  authorize  a  court  of  equity  to  assume  jurisdiction  of  the  case  must  be 
decided  u.pon  principles  long  established  in  those  courts,  among  which  are  the 
statute   of   Arkansas,^ ^    Mississippi,^-   and   Nebraska.-'^ 

(2)  Persons  Holding  under  lax  Deed. — Under  the  statutes  of  some  of  the 
states  a  person  in  possession,  claiming  under  a  tax  deed,  under  which  he  has 
obtained  title,  may  institute  a  suit  to  quiet  his  title  and  remove  a  cloud  there- 
from.^'* 

3.  Adequate  Remedy  at  Law — a.  In  General. — It  is  undoubtedly  true  that 
a  court  of  equity  will  not  ordinarily  entertain  a  bill  solely  for  the  purpose  of 
establishing  the  title  of  a  party  to  real  estate,  or  for  the  recovery  of  possession 
thereof,  as  these  objects  can  generally  be  accomplished  by  an  action  of  eject- 
ment at  law.*^"" 

b.  Possession  and  Previous  Trial  at  Law — (1)  Necessity — (a)  In  General. 
— The  general  rule  is  that  in  suits  to  remove  a  cloud  from  a  title  the  complain- 
ant must  be  in  actual  possession  of  the  lands  in  controversy.  Such  suit  cannot 
be  brought  by  one  out  of  possession,  because  the  law  gives  a  remedy  by  eject- 
ment which  is  plain,  adequate  and  complete.     This  is  the  rule  both  in  case  of 


30.  Under  state  statutes. — In  many  of 
the  states  statutes  have  been  passed  ex- 
tending the  jurisdiction  of  a  court  of 
equity  to  all  cases  where  a  party  in  pos- 
session, and  sometimes  out  of  possession, 
seeks  to  clear  up  his  title  and  remove  any 
cloud  caused  by  an  outstanding  deed  or 
lien  which  he  claims  to  be  invalid.  Wehr- 
man  v.  Conklin,  155  U.  S.  314,  322, 
39  L.  Ed.  167.  See  post,  "Under  Stat- 
utes,"   II,    D. 

Indiana. — Reynolds  v.  Crawfordsville 
First  Nat.  Bank,  112  U.  S.  405,  28  L.  Ed. 
733;  Frost  v.  Spitley,  121  U.  S.  552,  557, 
30    L.    Ed.    1010. 

Ohio.— Parrish  v.  Ferris,  2  Black  606,  17 
L.     Ed.    317. 

Iowa.— Under  the  Iowa  Code,  §  3273, 
the  bill  may  be  filed  by  a  party  having  an 
equitable  as  well  as  a  legal  title.  Wehr- 
man  v.  Conklin,  155  U.  S.  314,  322,  39  L. 
Ed.     167. 

Oregon. — It  would  seem  that  under 
the  Oregon  statute  the  complainant's  title 
might  be  either  legal  or  equitable  but  in 
Frost  V.  Spitley,  121  U.  S.  553,  556,  30  L. 
Ed.  1010,  the  court  said:  In  Stark  v. 
Starrs,  6  Wall.  402,  18  L.  Ed.  925,  the  suit 
was  founded  on  a  statute  of  Oregon,  au- 
thorizing "any  person  in  possession"  to 
bring  the  suit;  the  court,  after  observing 
that  "his  possession  must  be  accompanied 
with  a  claim  or  right,  legal  or  equitable," 
held  that  the  plaintiff  proved  neither  legal 
nor  equitable  title;  and  consequently  the 
question  whether  an  equitable  title  only 
would  have  been  sufficient  to  maintain  the 
suit    was    not    adjudged. 

31.  The  law  of  Arkansas  of  March  26, 
1891,  No.  74,  Stats,  or  1891,  132,  does  not 
make  the  complainant's  rights  any  the 
less  dependent  upon  title  in  him  nor  docs 
it  put  him  in  a  position  to  have  a  cloud 
removed    from    a    title    which    has    no    ex- 


istence.     Dick   T'.    Foraker,   155   U.   S.   404, 
414,  39  L.  Ed.  201. 

32.  Mississippi. — Phelps  v.  Harris,  101 
U.  S.  370,  374,  25  L.  Ed.  855.  See  Rev. 
Stat.   Miss.   1871,  §  975,  p.   191. 

33.  Nebraska. — The  statute  of  Nebraska 
does  not  dispense  with  the  requisite  of 
the  legal  title  in  the  complainant.  Under 
that  statute,  as  under  the  general  jurisdic- 
tion in  equity,  it  is  "the  title,"  that  is  to 
say,  the  legal  title,  to  real  estate,  that  is  to 
be  quieted  against  claims  of  adverse  es- 
tates, or  interests.  Frost  v.  Spitley,  121 
U.  S.  552,  557,  30  h.  Ed.  1010;  Holland  v. 
Challen,  110  U.  S.  15,  25,  28  L-  Ed.  52; 
Dick  V.  Foraker,  155  U.  S.  404,  415,  39  L. 
Ed.  201. 

34.  Bardon  v.  Land,  etc.,  Imp.  Co.,  157 
U.  S.  327,  39  L.  Ed.  719;  Holland  v.  Chal- 
len,  110   U.   S.   15,   25,   28   L.    Ed.   52. 

Wisconsin. — Bardon  v.  Land,  etc..  Imp. 
Co.,  157  U.  S.  327,  331,  39  L.   Ed.  719. 

Nebraska.— Holland  v.  Challen,  110  U. 
S.  15,  28  L.  Ed.  52. 

35.  Root  V.  Woolworth,  150  U.  S.  401, 
410,  37  L.  Ed.  1123:  Hipp  v.  Babin,  19 
How.  271,  15  L.  Ed.  633;  Lewis  v.  Cocks, 
23  Wall.  466,  23  L.  Ed.  70;  Ellis  v.  Davis. 
109  U.  S.  485,  27  U.  S.  1006;  Killian  v. 
Ebbinghaus.  110  U.  S.  568,  28  L.  Ed.  246; 
Fussell  v.  Gregg,  113  U.  S.  550,  554,  28  L- 
Ed.  993.  See  post,  "Possession  and  Pre- 
vious   Trial    at    Law,"    II,    D,   3,    b. 

Suit  to  stay  ejectment  and  remove  cloud. 
— The  fact  that  the  complainant  has  a 
remedy  at  law,  does  not  deprive  a  court 
of  equity  of  jurisdiction  of  a  suit 
not  only  to  stay  an  action  of  eject- 
ment at  law,  but  to  remove  a  cloud  cast 
upon  complainant's  title  to  the  lands  in 
question  created  by  a  fraudulent  deed  on 
which  the  ejectment  suit  is  based,  and 
to  quiet  the  title  of  the  complainant. 
Wehrman  v.  Cunklin,  155  U.  S.  314,  3!) 
L.     Ed.    167. 
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a  bill  quia  timet  and  a  bill  of  peace."^^ 

To  entitle  plaintiff  to  maintain  a  bill  of  peace  the  concurrence  of  three 
particulars  was  essential.  He  must  have  been  in  possession  of  the  property, 
he  must  have  been  disturbed  in  its  possession  by  repeated  actions  at  law ;  and 
he  must  have  established  his  title  (right)  by  successive  judgments  at  law  in 
his  favor.^^ 


36.  Necessity.— Frost  v.  Spitley,  121  U. 
S.  552,  30  L.  Ed.  1010;  Mitchell  v.  Fur- 
man,  180  U.  S.  402,  428,  45  L-  Ed.  596; 
Surgett  V.  Lapice,  8  How.  48,  65,  12  L. 
Ed.  982;  Boston,  etc.,  Min.  Co.  v.  Mon- 
tana Ore,  etc.,  Co.,  188  U.  S.  632,  641,  47 
L.  Ed.  626;  Whitehead  v.  Shattuck,  138  U. 
S.  146,  34  L.  Ed.  873;  Tennessee  v.  Union, 
etc.,  Bank,  152  U.  S.  454,  38  L.  Ed.  511; 
San  Jose  Land,  etc.,  Co.  v.  San  Jose 
Ranch  Co.,  189  U.  S.  177,  47  L.  Ed.  765; 
Phelps  V.  Harris,  101  U.  S.  370,  374.  25  L. 
Ed.  855;  Roberts  v.  Northern  Pac.  R.  Co., 
158  U.  S.  1,  30,  39  L.  Ed.  873;  Stark  v. 
Starrs,  6  Wall.  402,  409.  18  L.  Ed.  925; 
Devine  v.  Los  Angeles,  202  U.  S'.  313,  333, 
50  L.  Ed.  1046;  Case  of  Broderick's  Will, 
21  Wall.  503,  22  L.  Ed.  599;  Holland  v. 
Challen,  110  U.  S.  15,  28  L.  Ed.  52;  Gorm- 
ley  V.  Clark,  134  U.  S.  338,  348,  33  L.  Ed. 
909;  Wehrman  v.  Conklin,  155  U.  S.  314, 
39  L.  Ed.  167;  United  States  v.  Wilson, 
118  U.  S.  86,  89,  30  L.  Ed.  110;  Hipp  v. 
Babin,  19  How.  271,  15  L.  Ed.  633;  Ellis 
V.  Davis,  109  U.  S.  485,  27  L.  Ed.  1006; 
Killian  v.  Ebbinghaus,  110  U.  S.  568,  28 
L.  Ed.  246;  Fussell  v.  Gregg,  113  U.  S. 
550,    555,    28    L-    Ed.    993. 

A  person  out  of  possession  cannot 
maintain  such  a  bill,  whether  his  title  is 
legal  or  equitable;  for  if  his  title  is  legal, 
his  remedy  at  law,  by  action  of  eject- 
ment, is  plain,  adequate  and  complete;  and 
if  his  title  is  equitable,  he  must  acquire 
the  legal  title,  and  then  bring  ejectment. 
Frost  V.  Spitley,  121  U.  S.  5.52,  556.  30  L. 
Ed.  1010,  citing  United  States  v.  Wilson. 
lis  U.  S.  86,  30  L.  Ed.  110,  and  Fussell 
f.   Gregg,  113  U.   S.  550,  28  L.   Ed.  993. 

A  party  in  possession  of  lands,  as  he 
can  bring  no  action  at  law,  may  ask  a 
court  of  equity  to  remove  a  cloud  upon 
his  title,  which  makes  it  less  valuable,  or 
t<j)  prevent  one  being  placed  thereon.  .A.1- 
len  V.  Hanks.  136  U.  S.  300,  311,  34  L.  Ed. 
414. 

The  bill  alleged  that  the  complainant 
had  an  equitable  estate  in  fee  in  the  prem- 
ises in  dispute,  and  that  the  defendants 
were  in  possession  without  title;  in  other 
words,  were  naked  trespassers.  The 
prayer  of  the  bill  was  that  the  defendants, 
being  mere  naked  trespassers,  may  be 
turned  out  of,  and  the  complainant,  who 
has  only  an  equitable  title  may  be  put  in 
possession.  The  complainant  did  not  seek- 
by  his  bill  to  better  his  title.  It  was  held 
that  the  relief  prayed  for  is  not  equitable 
and  that  a  court  of  equity  has  no  jurisdic- 
tion of  the  case.  Fussell  v.  Gregg.  113  U. 
S.  550.  28  L.  Ed.  993;  Fussell  7'.  Huches, 
113  U.  S.  565.  28  L.  Ed.  998.  citing  and  ap- 
proving Gait  V.  Galloway,  4   Pet.  332,  7  T,. 


Ed.  870;  Hipp.  v.  Babin,  19  How.  271,  15  L. 
Ed.  633;  Parker  v.  Winnipiseogee,  etc.. 
Woolen  Co.,  2  Black  545,  17  L.  Ed.  333; 
Grand  Chute  v.  Winegar,  15  Wall.  373,  21 
L.  Ed.  174;  Lewis  v.  Coijks,  23  Wall.  466, 
23  L.  Ed.  70;  Killian  v.  Ebbinghaus,  110 
U.    S.    568.    28    L.    Ed.    246. 

Bona  fide  purchasers  from  railroad  com- 
panies of  forfeited  lands  who  are  not  in 
possession  of  the  same  and  have  not  com- 
plied with  the  requirements  of  the  act  of 
congress  with  respect  to  the  purchase 
thereof  from  the  United  States,  are  not 
entitled  upon  the  showing  of  such  right 
to  purchase  to  maintain  an  action  to  quiet 
title  against  another  person  claiming  an 
adverse  interest  in  the  lands  who  is  in 
possession  thereof.  San  Jose  Land,  etc., 
Co.  V.  San  Jose  Ranch  Co.,  189  U.  S.  177, 
47  L.   Ed.  765. 

Where  defendant  admits  that  lands  are 
vacant. — The  complainant  in  a  suit  to 
quiet  title  does  not  have  any  remedy  at 
law  because  of  the  defendant's  admission 
that  the  lands  are  vacant  and  that  they 
are  not  in  possession  of  them.  Roberts 
V.  Northern  Pac.  R.  Co.,  158  U.  S.  1,  30, 
39  L.  Ed.  873,  citing  Holland  v.  Challen, 
110  U.  S.  15,  28  L.  Ed.  52,  and  Whitehead 
V.  Shattuck,  138  U.  S.  146,  34  L.  Ed.  873. 

Florida. — And  such  is  the  rule  in 
Florida,  where,  however,  it  is  enough  if 
the  land  be  wild  and  unoccupied,  or  it 
some  independent  head  of  equity  jurisdic- 
tion exists.  Mitchell  v.  Furman,  ISO  U. 
S.  402,  428,  45  L.   Ed.   596. 

Texas. — In  accordance  with  the  practice 
prevailing  in  the  state  of  Texas  the  peti- 
tion may  combine  an  action  in  the  nature 
of  an  ejectment  to  recover  land  and  a  suit 
in  equity  to  remove  a  cloud  upon  the 
plaintiflf's  title.  Hart  7'.  Sansom,  110  U. 
S.   151,  154,  28   L.   Ed.   101. 

37.  Holland  7'.  Challen.  110  U.  S.  15,  19, 
28  L.  Ed.  52;  Wehrman  7'.  Conklin,  155  U. 
S.  314,  322,  39  L.  Ed.  167;  Sharon  v. 
Tucker.  144  U.  S.  533,  542,  36  L.  Ed.  532; 
Frost  7'.  Spitley,  121  U.  S.  552,  556,  30  L. 
Ed.  1010;  Whitehead  7-.  Shattuck,  138  U. 
S.  146,  153,  34  L.  Ed.  873;  Stark  7'.  Starrs, 
f.  Wall.  402.  409,  18  L.  Ed.  925;  Wickliflfe 
7'.  Ovvings.  17  How.  47.  50.  15  L.  Ed.  44. 

"Upon  these  facts  appearing,  the  court 
n-nuld  interpose  and  grant  a  perpetual  in- 
junction to  quiet  the  possession  of  the 
plaintiff  against  any  further  litigation  from 
the  same  source.  It  was  only  in  this  way 
that  adequate  relief  could  be  afforded 
against  vexatious  litigation  and  the  irre- 
paralilc  mischief  which  it  entailed."  Wehr- 
man 7'.  Conklin.  155  U.  S.  314.  322,  39  L. 
Ed.  167;  Holland  7-.  Challen.  110  U.  S.  15. 
19,   28    L.    Ed.    52;    Sharon   7'.    Tucker,    144 
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To  maintain  a  bill  quia  timet  it  is  generally  necessary  that  the  plaintiff  should 
be  in  possession  of  the  property,  and,  except  where  the  defendants  are  numerous^ 
that  his  title  should  have  been  established  at  law,  or  be  founded  on  undisputed 
evidence  or  long  continued  possession/^^ 

Clear  proof  of  the  complainant's  actual  possession  is  necessary  to  main- 
tain the  suit.^^ 

(b)  Under  State  Statutes — aa.  Possession. — In  a  number  of  jurisdictions  a 
person  not  in  possession  of  the  lands  in  controversy  may  under  the  local  statute 
maintain  an  action  to  quiet  his  title  thereto.  Such  statutes  ordinarily  provide,  in 
effect,  that  an  action  may  be  brought  by  any  person,  though  out  of  possession, 
against  another  who  claims  an  estate  or  interest  in  real  property  adverse  to  him. 
for  the  purpose  of  determining  such  adverse  claim  and  to  quiet  the  claimant's 
title.4o 

bb.  Preznous  Trial  at  Law. — By  statute  in  some  of  the  states  disturbance  of 
the  complainant's  possession  and  adjudication  sustaining  his  title  are  not  essen- 

tial.41 

(2)    Sufficiency  of  Possession. — An  actual  possession  of  a  part  and  a  construc- 


U.  S.  533,  542,  36  L-  Ed.  532;  Frost  V. 
Spitley,  121  U.   S.  552,  30  L.  Ed.   1010. 

A  bill  to  quiet  title  was  only  permitted 
for  the  purpose  of  preventing  the  party  in 
possession  being  annoyed  by  repeated  and 
vexatious  actions.  The  jurisdiction  was  in 
fact  only  another  exercise  of  the  familiar 
power  of  a  court  of  equity  to  prevent  a 
multiplicity  of  suits  by  bills  of  peace. 
Wehrman  v.  Conkiin,  155  U.  S.  314,  322, 
39  L.   Ed.   167. 

It,  is  only  where  bills  of  peace  of  this 
kind  more  commonly  designated  as  bills 
to  remove  a  cloud  on  title  and  quiet  the 
possession  to  real  property  are  brought, 
that  proof  of  the  complainant's  actual  pos- 
session is  necessary  to  maintain  the  suit. 
Sharon  v.  Tucker,  144  U.  S.  533,  542,  36 
L.  Ed.  532;  Frost  v.  Spitley,  121  U.  S.  552, 
556.  30  L.   Ed.   1010. 

Trustee  out  of  possession  of  land  held 
under  fraudulent  deed. — .\  complainant  as- 
serting title  in  fee,  as  trustee,  of  lands  in 
Iowa,  which  are  held  by  the  defendants 
under  fraudulent  and  void  deeds,  if  the 
owner  in  fee  of  the  premises,  can  estab- 
lish that  fact  in  an  action  at  law,  and  if 
the  evidences  of  the  defendants'  asserted 
title  are  fraudulent  and  void,  he  can  also 
show  that  fact.  There  is  no  occasion  for 
resort  to  a  court  of  equity,  either  to  estab- 
lish his  right  to  the  land  or  to  put  him  in 
possession  thereof.  Whitehead  v.  Shat- 
tuck,  138  U.  S.  146,  150.  34  L.  Ed.  873. 

38.  Whitehead  v.  Shattuck,  138  U.  S.  146, 
153,  34  L.  Ed.  873;  Holland  v.  Challen, 
110  U.  S.  15,  28  L.  Ed.  52.  See,  to  the 
same  effect.  Alexander  v.  Pendleton,  8 
Cranch  462,  3  L.  Ed.  624;  Pcirsoll  v.  El- 
liott, 6  Pet.  9.5,  8  L.  Ed.  332;  Orton  v. 
Smith,   18   How.  263.  1.5   L.   Ed.   393. 

39.  Proof  of  possession. — Frost  v.  Spit- 
ley, 121  U.  S.  5.52,  556,  30  L.  Ed.  1010; 
Sharon  v.  Tucker,  144  U.  S.  533.  542.  36  L. 
Ed.  532;  Dick  v.  Foraker.  155  U.  S.  404, 
406,  414,  39  L.  Ed.  201;  .\lexander  v.  Pen- 
dleton. 8  Cranch  462.  3  L.  Ed.  624;  Peirsoll 
V.  Elliott,  6  Pet.  95,  8  L.  Ed.  33?;  Orton 
V.    Smith,    18    How.    263,    15    L.     Ed.      393; 


Crews  V.  Burcham,  1  Black  352,  17  L.  Ed. 
91;  Ward  v.  Chamberlain,  2  Black  430,  17 
L.  Ed.  319.  See,  also.  Stark  v.  Starrs,  6- 
Wall.   402.   18  L.   Ed.  925. 

40.  Arizona. — Ely  v.  New  Mexico,  etc., 
R.  Co..  129  U.  S.  291,  293,  32  L.  Ed.  688. 
See  Arizona  Stat.   1881,  ch.   59. 

Arkansas. — Dick  v.  Foraker,  155  U.  S. 
404.   414,   39   L.    Ed.    201. 

CaUfornia. — More  v.  Steinbach,  127  U. 
S.  70,  71,  32  L.  Ed.  51;  Devine  v.  Los 
.-Vngeles,  202  U.  S.  313,  335,  50  L.  Ed.  1046. 
See   §738,  Cal.  Code   Civ.  Proc. 

Indiana. — Revnolds  v.  Crawfordsviile 
First  Nat.  Bank,  112  U.  S.  405,  411,  28  L. 
Ed.   733.     See   §   1070,   Rev.   Stat.,   Indiana 

is'si. 

Deed  void  on  its  face. — Although  the 
deed  under  which  the  defendant  claims  was 
void  on  its  face.  Reynolds  v.  Crawfords- 
viile First  Nat.  Bank,  112  U.  S.  405,  411, 
28  L.  Ed.  733.  See  ante,  "Invalidity 
Apparent  without  Aid  of  Extrinsic  Evi- 
dence," II,  C,  2,  a. 

Mississippi. — Phelps  v.  Harris,  101  U.  S. 
370,   374,   25    L.    Ed.   855. 

Montana. — Boston,  etc.,  Min.  Co.  v. 
Montana  Ore,  etc.,  Co.,  188  U.  S.  632,  641, 
47  L.  Ed.  626:  Wolverton  v.  Nichols,  119 
U.  S.  485,  30  L.   Ed.  474. 

Mining  claim. — See  the  title  MINES 
AND  MINERALS,  vol.  8,  pp.  409,  410. 

Nebraska.— Holland  v.  Challen,  110  U. 
S.  15.  28  L.  Ed.  52;  Reynolds  v.  Craw- 
fordsviile First  Nat.  Bank,  112  U.  S.  40.>, 
411,  28  L.  Ed.  733;  Frost  v.  Spitley,  121  U. 
S.  5.52.  556.  30  L.  Ed.  1010;  Dick  V.  For- 
aker,  155  U.   S.   404,   415,  39    L.    Ed.   201. 

41.  Iowa. — Wehrman  t'.  Conkiin,  155  L^ 
S.  314.  322.  30  L.   Ed.  167. 

Kentucky.— Clark  v.  Smith,  13  Pet.  195, 
10  L.  Ed.  123;  WicklifTe  v.  O wings,  17 
How.    47.    51,    15    L.    Ed.    44. 

Nebraska.— Holland  v.  Challen.  110  U. 
S.  15.  '^s  L.  Ed.  52;  Reynolds  7'.  Crawfords- 
viile First  Nat.  Bank,  112  U.  S.  405,  411, 
28  L.   Ed.  733. 

Wisconsin. — T?oberts  v.  Northern  Pac. 
R.   Co.,   158  U.   S.   1,  30,  39  L.   Ed.  873. 
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tive  possession  of  the  rest  of  the  land  in  question  is  sufficient  under  state  stat- 
utes.42 

4.  Multiplicity  of  Suits. — An  occupant  who  is  threatened  with  numerous 
suits  may  maintain  a  bill  to  quiet  his  title,  although  he  held  the  legal  title,  and. 
therefore,  has  an  adequate  remedy  in  a  court  of  law  in  each  several  case.-*'^ 

5.  Payment  of  Taxes. — The  complainant  in  a  bill  in  equity  to  remove  a 
cloud  upon  the  title  to  lands  created  by  a  tax  deed  was  not  bound  to  pay  any 
taxes  as  a  condition  of  relief,  where  no  taxes  were  due  upon  which  the  land's 
could  be  sold.'*-* 

6.  Allowance  of  Rents  and  Profits. — A  claim  for  rents  and  profits  by  de- 
fendants to  a  bill  to  quiet  title,  in  whom,  in  a  cross  suit,  title  to  the  property  was 
adjudged  to  be  and  the  complainant  decreed  to  surrcntler  possession  of  the 
same,  and  who  also  sold  the  land  anterior  to  the  bill  for  its  possession,  and 
before   any   rent   was  prove   to   have  accrued,   must  be   denied.^^ 

III.     Proceedings. 

A.   Enforcement  by  Federal  Courts. — Bills  quia  timet  belong  to  the  ancient 

jurisdiction  in  equity,  and  no  change  in  state  legislation  giving,  in  like  cases,  a 
remedy  by  action  at  law,  can,  of  itself,  curtail  the  jurisdiction  in  equity  of  the 
courts  of  the  United  States.'*^ 

Administration  of  Relief  under  State  Statute. — Where  a  state  statute 
enlarges  the  ancient  jurisdiction  of  courts  of  equity  in  respect  of  suits  to  quiet 
title,  the  equitable  rights  themselves  remaining,  the  enlargement  thereof  may  be 
administered  by  the  federal  courts  sitting  as  courts  of  equity,  as  well  as  bv  courts 
of  the  state,^"   subject  to  the  constitutional  rights  of  the  parties  to  a  trial   bv 


42.  Sufficiency  of  possession  under  Wis- 
consin statute. — Roberts  v.  Northern  Pac. 
R.   Co..   158  U.  _S.   1,  30.  39  L.   Ed.   873. 

43.  Multiplicity  of  suits. — Crews  v.  Bur- 
cham,    1    Black   3.52,    17    L.    Ed.   91. 

So  held  where  land  has  been  laid  out  in 
town  lots,  or  otherwise  divided  among 
many  occupants,  who  are  threatened  with 
numerous  suits,  although  the  complainants 
have  a  legal  title.  Crews  v.  Burcham,  1 
Black    352,    17    L-    Ed.    91. 

The  situation  of  the  land  adjoining  a 
growing  city,  the  fact  that  a  number  of 
persons  are  interested  in  the  settlement  of 
the  question,  and  the  numerous  titles 
which  depend  on  it,  give  a  suit  to  quiet 
title  thereto  peculiar  claims  to  the  atten- 
tion of  the  court.  Alexander  v.  Pendle- 
ton, 8  Cranch  462,  468,  3  L.  Ed.  624. 

44.  Payment  of  taxes. — Gage  7'.  Kauf- 
man,   133    U.    S.    471,   472,    33    L.    Ed.    725. 

45.  Welch  V.  Barnard,  131  U.  S.,  appx. 
civ.,  20  L.   Ed.   688. 

46.  Enforcement  by  federal  courts. — 
McConihay  v.  Wright,  121  LT.  S.  201.  206, 
30  L.  Ed.  932;  ATississipni  Mills  v.  Cohn, 
150  U.  S.  202,  205,  37  L.  Ed.  1052.  See  the 
title   EQUITY,  vol.   5,   p.   831. 

So  held  as  to  West  Virginia  <;tatutc  al- 
lowing ejectment  again=t  one  claiming  title 
to  or  interest  in  land  thniurh  not  in  r>os- 
session.  McConihav  v.  Wright.  121  U.  S. 
201.  205,  30  L.  Ed. '932:  Mississinni  Mills 
7'.  Cohn,  150  U.  S.  202.  205.  37  L.  Ed.  1052. 
See  the   title   COURTS,  vol.   4,  p.    lOGO. 

47.  Administration  of  relief  under  state 
statute. — Devine  v.  T,os  Angeles.  202  U. 
S.   313,   333,   50   L.   Ed.     1046;      Bardon     v. 


Land,  etc.,   Imp.   Co.,   157  U.   S.  327,  39   L. 
Ed.    719;    Chapman   v.    Brewer,    114    U.    S 
158,  170,  29  L.   Ed.  83;   Roberts  v.   North- 
ern   Pac.    R.     Co.,     158   U.    S.    1.   30.    39    L 
Ed.  873.  See,  also,  Holland  v.  Challen.  110 
U.  S.  15,  28  L.  Ed.  52;  Whitehead  v.  Shat- 
tuck.   138   U.    S.    146,   34   L.   Ed.   873;    More 
V.    Stembach,   127   U.    S.    70,   89,   32   L.    Ed. 
51;   Reynolds  v.   Crawfordsville   First   Nat 
Bank,  112  U.  S.  405,  28  L.  Ed.  733;  United 
States  V.  Wilson.   118   U.   S.   86,  30  L.    Ed. 
110;    Frost  V.   Spitlev.  121  U.   S.   552,  30   L 
Ed.   1010;   Arndt  -•.    Griegs,   134   U.   S.  316. 
320,    33    L.    Ed.   918;    Dick   7'.    Eoraker    153 
TT.   S.  404,  414.  39  L.   Ed.   201;   Hlv  v.   New 
Mexico,   etc.,   R.   Co.,   129   U.   S.   291,  32    L 
Ed.  688;  Ca.-^e  of  Broderick's  Will    21  Wnlt 
503,  22   L.    Ed.   599:   Wehrman   7'    Conklin 
155  U.   S.  314,  323.  39  L.  Ed.   167:   Gormley 
7'.  Clark,  134  U.   S.  338,  348,  33  L.  Ed.  909 
See  the  title  EQUITY,  vol.   5,  p.  833. 

So  held  as  to  §  31S6,  Rev.  Stat,  of  Wis- 
consin.     Bardon    7'.    T.nnd,    etc.,    Imp     Co 
157   U.   S.   327,   39    L.   Ed.   719. 

In  Clark  7'.  Smith,  13  Pet.  19.",  10  L.  E<1. 
123,  it  was  held  (bat  a  state  havine  de- 
clared what  shall  form  a  cloud  on  titles, 
the  courts  of  the  United  States,  bv  re- 
movincr  such  cloud,  are  only  applying  aiT 
old  nractire  to  a  new  eauity  created  bv 
the  legislature,  pnd  the  citizens  of  other 
states  are  entitled  to  come  into  the  courts 
of  the  United  States,  to  have  their  rights 
secured  to  them  by  the  st.ntute  of  the 
state.  Approved  in  Pevnolds  7'.  Craw- 
fordsville First  Nat.  Bank,  112  U  S  40.'> 
410.  28  L.  Ed.  733;  Holland  v.  Challen' 
110  U.  S.  15.  21,  28  L.  Ed.  .52:  Parker  v 
Overman,  18  How.   137,   15   L.   Ed.   318. 
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jury,  and  to  the  express  provisions  of  Revised  Statutes,  §  723  inhibiting  suits  in 
equity  in  any  case  where  a  plain,  complete  and  adequate  remedy  may  be  had  at 
law.^**  Thus  the  federal  courts  have  power  to  enforce  a  state  statute  giving 
a  remedy  in  equity  to  a  party  in  or  out  of  possession,  to  quiet  title  to  land,  where 
the  complainant  is  in  possession  of  the  land  in  controversy  ;■*''*  but  a  person  not 
in  possession  cannot,  by  force  of  such  statute,  maintain  an  action  to  quiet  title 
in  a  federal  court,  unless  it  be  alleged  and  proved  that  both  parties  are  out  of 
possession.^*' 

Suit  by  Assignee  in  Bankruptcy. — ^Under  the  equity  jurisdiction  conferred 
by  the  bankruptcy  act  a  circuit  court  of  the  United  States  has  authority  to  re- 
move a  cloud  upon  the  title  of  the  assignee  in  bankruj^tcy.-^^ 

As  Ancillary  Suit. — See  the  title  Courts,  vol.  4,  p.  VS?. 

Federal  Court  as  to  Property  Involved  in  State  Court. — See  the  title 
Courts,  vol.  4,  p.  1176. 

Amount  in  Controversy. — See  the  title  Appeal  and  Error,  vol.  1,  p.  837. 

B.  Venue. — As  to  federal  judicial  district  in  which  suit  to  quiet  title  must  be 
brought,  see  the  title  \"i:xui:. 

C.  Process  and  Appearance. — Necessity. — A  complainant  who  has  filed 
a  bill  in  equity  to  quiet  his  title  to  lands  but  not  having  the  legal  title  thereto, 
cannot  maintain  his  bill  for  the  purpose  of  compelling  a  conveyance  of  such  title 
bv  the  party  in  whom  that  title  is  vested,  who,  although  named  in  the  bill  as  a 
defendant,  has  not  been  served  with  process,  nor  appeared  in  the  cause.^^ 

Proceedings    by   Publication. — In   many   jurisdictions   a   suit   to   remove   a 


48.  Wehrman  z\  Conklin,  155  U.  S.  314, 
323,  39  L.  Ed.  167;  Greeley  v.  Lowe,  155 
U.   S.   58,  75,  39   L.   Ed.  69. 

49.  Wehrman  v.  Conklin,  155  U.  S.  314, 

323,  39  L.  Ed.  167;  Clark  v.  Smith,  13  Pet. 
195,  10  L.  Ed.  123;  Chapman  v.  Brewer, 
114  U.  S.  158,  29  L.  Ed.  83;  Whitehead  v. 
Shattuck,  138  U.  S.  146,  34  L.  Ed.  873. 

50.  Wehrman  v.  Conklin,  155  U.  S.  314, 

324,  .39  L.  Ed.  167,  distinguishing  and  ex- 
plaining Clark  V.  Smith,  13  Pet.  195,  10 
L.  Ed.  123,  in  which  a  bill  was  filed  by  a 
party  in  possession  to  compel  the  defend- 
ant to  release  a  pretended  title  to  certain 
lands  claimed  by  him  under  patents  from 
the  state  of  Kentucky;  Holland  v.  Challen, 
110  U.  S.  15,  28  L.  Ed.  52,  citing  the 
case  of  Clark  v.  Smith,  13  Pet.  195, 
10  L.  Ed.  123,  and  Case  of  Broderick's 
Will,  21  Wall.  503,  520,  22  L.   Ed.  599. 

Reynolds  z\  Crawfordsville  First  Nat. 
Bank,  112  U.  S-  405,  28  L.  Ed.  733,  in 
which  a  bill  was  sustained  upon  an  equi- 
table title,  although  it  would  appear  from 
the  report  of  the  case  that  such  title  was 
not  fortified  by  an  actual  possession; 
Chapman  v.  Brewer.  114  U.  S.  158,  29  L. 
Ed.  83,  in  which  a  similar  suit  was  upheld 
under  a  statute  of  Michigan  permitting 
bills  to  quiet  title  to  be  filed  by  any  per- 
■^on  in  possession;  and  United  States  v. 
Wilson,  118  U.  S.  86,  89,  30  L.  Ed.  110; 
r.pproving  and  following  Whitehead  v. 
Shattuck,  138  U.  S.  146,  34  L.  Ed.  873,  in 
which  the  case  of  Holland  v.  Challen,  110 
U.  S.  15,  28  L-  Ed.  52,  was  distinguished 
as  one  where  neither  party  was  in  posses- 
sion of  the  property,  and  it  was  further 
said  that  in  the  case  of  Reynolds  v.  Craw- 
fordsville First  Nat.  Bank,  112  U.  S.  405, 
28  L.  Ed.  733,  the  question  did  not  arise 
as  to  whether  the  plaintiff  had  a  remedy 


at  law,  but  whether  a  suit  to  remove  the 
cloud  mentioned  would  lie  in  a  federal 
court. 

The  case  of  United  States  v.  Wilson, 
118  U.  S.  86,  30  L.  Ed.  110,  was  really  to 
the  same  eflfect,  though  not  cited  in  White- 
head V.  Shattuck,  138  U.  S.  146,  34  L.  Ed. 
873.  See,  also,  Frost  v.  Spitley,  121  U.  S. 
552,  30  L.  Ed.  1010.  But  nothing  was  said 
in  either  of  these  to  disturb  the  harmony 
of  the  previous  cases.  See,  to  the  same 
effect,  Boston,  etc.,  Min.  Co.  v.  Montana 
Ore,  etc.,  Co.,  188  U.  S.  632,  641,  47  L. 
Ed.  626;  Dick  z:  Foraker,  155  U.  S.  404, 
414,  39  L.  Ed.  201;  Tennessee  v.  Union, 
etc.,  Bank,  152  U.   S.  454,  38   L.   Ed.   511. 

A  federal  court  for  a  judicial  district  of 
Arkansas  has  jurisdiction  of  a  suit  in 
equity,  brought  bj^  a  citizen  of  Ohio 
against  a  citizen  of  Illinois,  to  remove  a 
cloud  from  and  quiet  title  to  lands  situ- 
ated in  that  district.  Dick  z'.  Foraker,  155 
U.  S.  404,  39  L.  Ed.  201,  following  Hol- 
land V.  Challen,  110  U.  S.  15,  28  L.  Ed.  52. 

The  bill  of  complaint  averred  that  "said 
R  is,  under  his  deed  from  B,  claiming  and 
asserting  title  paramount  to  the  title  of 
this  complainant."  The  answer  of  the 
defendant  admitted  that  under  the  deed 
executed  to  him  by  B  he  is  claiming  what- 
ever title  to  said  lands  the  same  conferred 
on  him.  It  was  held  that  under  the  stat- 
ute of  Indiana  the  federal  circuit  court 
has  jurisdiction  of  the  cause.  Reynolds 
r.  Crawfordsville  First  Nat.  Bank,  112  U. 
S.    405,    411.   28    L.    Ed.    733. 

51.  Suit  by  assignee  in  bankruptcy. — 
Chapman  v.  Brewer,  114  U.  S.  158.  159, 
29  L.  Ed.  83.  See,  also,  Carroll  z:  Safiford, 
3    How.    441,   463,   11   L.    Ed.   671. 

52.  Necessity. — Frost  z'.  Spitley,  121  U. 
S.   552.  557.  :!0   L.   Ed.   1010. 
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cloud  from  the  title  to  real  or  personal  property  may  be  maintained  under  stat- 
utes  authorizing  proceedings   by  publication   to   bring   in   absent   defendants/^-^ 

Federal  Courts. — Diversity  of  citizenship  being  shown  by  the  bill,  under  the 
act  of  congress  of  March  3,  1875,  c.  137,  18  Stat.  470,  it  is  competent  for  the 
circuit  court,  by  a  final  decree,  to  remove  any  encumbrance  or  lien  or  cloud 
upon  the  title  to  real  or  personal  property  within  the  district,  as  against  persons 
not  inhabitants  thereof  and  not  found  therein,  or  who  did  not  voluntarily  appear 
in  the  suit.^'* 

D.  Abatement. — As  to  abatement  of  suit  against  secretary  of  interior  and 
commissioner  of  land  office  upon  resignation  of  such  secretary,  see  the  title 
ABATEMENT,  Revival  and  Survival,  vol.  1,  p.  27. 

E.  Parties — 1.  Parties  Plaintife — a.  Appointee  under  Pozver. — See  ante, 
"In  General,"  II,  D,  2,  a. 

b.  Assignee  in  Bankruptcy. — It  is  the  duty  of  an  assignee  in  bankruptcy  to 
remove  a  cloud  upon  his  assignee's  title  and  to  obtain  a  title  which  would  en- 
able him  to  sell  the  land  for  the  benefit  of  the  estate.^^ 

c.  Receivers. — Where  the  attitude  and  claims  of  a  city  cast  a  cloud  upon  the 
title  to  street  railway  property  which  is  in  the  hands  of  receivers  to  be  ad- 
ministered under  the  orders  of  the  court,  the  receivers  may,  with  the  authority 
of  the  court,  proceed  by  ancillary  bill  to  protect  the  jurisdiction  and  right  to  ad- 
minister the  property,  and  to  determine  the  validity  of  the  claims  of  the  par- 
ties which  cast  a  cloud  upon  the  franchises  and  rights  claimed  by  the  com- 
panies and  receivers,  and  in  such  case  it  was  proper  to  grant  an  injunction  until 
the  rights  of  the  parties  could  be  determined.^® 


53.  Arndt  v.  Griggs,  134  U.  S.  316,  320, 
33  L.  Ed.  918,  distinguishing  Hart  v.  San- 
som,  110  U.  S.  151,  28  L.  Ed.  101. 

Texas. — In  Texas  the  local  statutes  au- 
thorized service  by  publication  against 
nonresidents  to  a  suit  to  quiet  title.  Hart 
V.  Sansom,  110  U.  S.  151,  154,  28  L.  Ed. 
101.  See  Cooper  v.  Newell,  173  U.  S.  555, 
571,  43  L.  Ed.  808;  Hamilton  v.  Brown, 
161  U.  S.  256,  274,  40  L.  Ed.  691;  Arndt  v. 
Griggs.    134    U.    S.    316,   33    L.    Ed.    918. 

54.  McDaniel  v.  Traylor,  196  U.  S.  415, 
422,  49  E.   Ed.   533. 

Shares  of  stock  in  a  corporation  or- 
ganized under  the  laws  of  a  state  by  which 
they  are  deemed  personal  property,  are 
considered  personal  property  within  the 
meaning  of  the  act  of  congress  of  March 
3,  1875,  18  Stat.  470,  which  authorized  pro- 
ceedings by  publication  to  bring  in  absent 
defendants  who  are  not  inhabitants  of  or 
found  within  the  district,  in  a  suit  to  re- 
move any  encumbrance  or  lien  or  cloud 
upon  the  title  to  real  or  personal  prop- 
erty within  the  district  where  such  suit  is 
brought.  Jellenik  v.  Huron  Copper  Min. 
Co.,   177   U.   S.   1,   10,   44   L.    Ed.   647. 

A  suit  in  equity  instituted  in  a  circuit 
court  of  the  United  States  by  a  creditor 
of  an  insolvent  corporation  in  behalf  of 
himself  and  other  unsecured  creditors  of 
the  corporation  to  set  aside  a  trust  deed 
of  its  real  property  and  a  chattel  mort- 
gage of  its  personal  property  which  con- 
stituted a  partial  assignment  for  the  bene- 
fit of  the  corporation  by  which  said  cor- 
poration sought  to  prefer  certain  of  its 
creditors  among  whom  was  a  director  of 
the   corporation,   and   also  to   procure   the 
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dissolution  of  the  corporation,  the  closing 
up  of  its  business  and  ascertaining  the 
amount  both  of  its  assets  applicable  to 
the  payment  of  its  debts,  and  the  extent 
to  which  its  directors  and  officers  are 
liable  to  creditors;  is  a  suit  brought  to 
remove  an  incumbrance  or  lien  or  cloud 
upon  the  title  to  said  property  within  the 
meaning  of  Revised  Statutes,  §  738,  18 
Stat.  472,  ch.  137,  §  8,  in  which  a  circuit 
court  of  the  United  States  is  authorized 
to  summon  in  an  absent  defendant  and 
entertain  jurisdiction  over  his  rights  in  the 
property  in  suit  within  the  jurisdiction  of 
the  court  in  the  same  manner  as  if  such 
absent  defendant  had  been  served  with 
process  within  the  said  district.  Mellen  7>. 
Moline,  etc..  Iron  Works,  131  U.  S.  352, 
366,  33  L.  Ed.  178.  See  Citizens'  Sav.,  etc., 
Co.  V.  Illinois  Cent.  R.  Co.,  205  U.  S.  46, 
54,  51  L.  Ed.  703. 

A  creditor  of  an  insolvent  corporation 
may  rightfully  invoke  the  aid  of  a  court 
of  equity  to  remove  an  incumbrance  or 
lien  or  cloud  upon  the  title  of  the  property 
of  the  corporation,  under  §  738  Revised 
Statutes.  18  Stat.  472,  ch.  137,  §  8.  with- 
out having  obtained  judgment  for  his  debt 
sued  out  execution  and  exhausts  .  his  le- 
gal remedies.  Mellon  7'.  Moline,  etc.,  Iron 
Works,  131  U.  S.  3.'i2,  366.  33  L.  Ed.  178; 
Jones  -■.  Green.  1  Wall.  330,  17  L.  Ed.  553; 
Van  Weel  v.  Winston,  115  U.  S.  228,  245, 
29   L.    Ed.   384. 

55.  Chapman  ?'.  Brewer,  114  U.  S.  158, 
171,  29  L.  Ed.  83;  Carroll  7-.  Safford,  3 
How.  441,  463,  11    L.  Ed.  671. 

56.  Receivers.^Blair  7'.  Chicago,  201  U. 
S.  400.  1.^0.  .f-.O  L.  Ed.  801;  Detroit  7'.  De- 
troit  Citizens'    St.    R.    Co.,    184   U.    S.    368, 
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d.  Judgment  Creditors. — A  creditor  by  judgment  or  decree,  is  entitled  to  the 
aid  of  a  court  of  equity  to  remove  a  cloud  upon  the  title  which  obstructs  or  pre- 
vents the  enforcement  at  law  of  his  lien.  The  jurisdiction  is  invoked  in  such 
cases  because  it  is  necessary  to  give  to  the  complainant  the  benefit  of  his  remedy 
at  law,  which,  without  it,  is  not  plain,  adequate  and  complete.^" 

e.  Creditor  Rccciznng  Convcxaiice  from  Debtor.— See  ante,  "In  General,"  II, 
D,  2,  a. 

f.  Heirs  Contesting  Trustee's  Potver  to  Execute  Cheiritahle  Trust. — See  the 
title  Charities,  vol.  3,  p.  688.  See,  also,  the  titles  Trusts  and  Trustees; 
Wills. 

g.  Purchaser  from  Complainant. — See  post,  "Supplemental  and  Ancillary 
Bill,"  III,  G. 

2.  Parties  Defendant. — Where  a  suit  is  brought  in  a  federal  circuit  court  by 
parties  who  are  citizens  of  other  states  than  that  in  which  the  suit  is  brought, 
against  a  local  mining  corporation,  and  certain  individual  defendants  holding 
shares  of  stock  in  that  corporation  and  who  are  citizens  residing  in  another  state, 
the  plaintiffs  claiming  that  they  were  the  real  owners  of  certain  shares  of  stock  of 
the  corporation  the  certificates  of  which  were  held  by  such  individual  defend- 
ants, and  sought  a  decree  removing  the  cloud"  upon  their  title  to  such  shares  and 
adjudging  that  they  were  entitled  to  them,  the  defendants  residing  in  the  other 
state,  were  necessary  parties  to  the  suit.^^ 

F.  Bill,  Petition  or  Complaint. — The  allegation  that  the  complainant  has 
no  adequate  remedy  at  law  is  dispensed  with  by  Equity  Rule  21. ^^ 

Averment  of  Possession. — A  bill  of  peace  or  a  bill  to  quiet  title,  in  which 
there  is  no  allegation  that  the  complainant  is  in  possession,  is  defective,  unless  it 
is  alleged  and  proved  that  both  parties  are  out  of  possession ;  but  the  nde  has 
been  changed  by  statute  in  some  of  the  states.''^ 

Averment  of  Ownership. — In  the  absence  of  statute  a  bill  in  equity  to  quiet 
title  must  show  a  legal  and  equitable  title  in  the  plaintiff.^^ 


46  L.  Ed.  592;  In  re  Tyler,  149  U.  S.  164, 
37  L.  Ed.  689;  Rouse  v.  Letcher,  156  U. 
S.  47,  31  L.  Ed.  341;  White  v.  Ewing,  159 
U.   S.   36,  40   L.    Ed.    67. 

57.  Judgment  creditors. — United  States 
V.  Wilson,  118  U.  S.  86,  89,  30  L.  Ed.  110; 
Ward  V.  Chamberlain,  2  Black  430,  444,  17 
L.  Ed.  319. 

The  case  of  Ward  v.  Chamberlam,  2 
Black  430,  444,  17  L.  Ed.  319,  was  one  of 
a  creditor's  bill,  where  the  complainant, 
having  a  lien  on  the  real  estate  of  the  de- 
fendant, by  virtue  of  a  decree  in  ad- 
miralty, for  the  payment  of  money,  was 
held  entitled  to  have  a  cloud  removed 
from  the  title  to  the  land  upon  which  he 
had  levied.  United  States  v.  Wilson,  118 
U.  S.  86,  89,  30  L.  Ed.  110.  As  to  right  of 
such  complainant  to  a  discovery,  see  the 
title  DISCOVERY,  vol.  5,  p.  353. 

58.  Parties  defendant. — Jellenik  v. 
Huron  Copper  I\Iin.  Co.,  177  U.  S.  1,  10, 
44   L.   Ed.   047. 

59.  Allegation  of  want  of  adequate 
remedy  at  lavir. — Gage  v.  Kaufman,  133  U. 
S.  471,  472,  33  L.   Ed.  725. 

60.  Averment  of  possession. — Boston, 
etc.,  Min.  Co.  v.  Montana  Ore,  etc.,  Co., 
188  U.  S.  632,  641,  47  L.  Ed.  626;  White- 
head V.  Shattuck,  138  U.  S.  146,  34  L.  Ed. 
873.  See,  also.  Tennessee  v.  Union,  etc., 
Bank,  152  U.  S.  454,  38  L.  Ed.  511.  See 
ante,   "Under  State   Statutes,"   TI,   D.  2,  b. 

Federal   courts. — And   in    federal    courts 


the  averment  is  necessary.  Boston,  etc., 
Min.  Co.  V.  Montana  Ore,  etc.,  Co.,  188 
U.  S.  632,  641,  47  L.  Ed.  626;  Whitehead 
V.  Shattuck,  138  U.  S.  146,  34  L.  Ed.  873. 
See,  also,  Tennessee  v.  Union,  etc.,  Bank, 
152   U.   S.   454,   38    L.    Ed.   511. 

61.  Averment  of  ownership. — See  ante, 
"Title   of   Complainant,"   II,   D.   2. 

Where  there  is  no  statute  which  makes 
the  assessment  of  taxes  upon  the  shares 
of  stock  of  a  corporation  a  lien  upon  the 
real  estate  of  the  corporation,  and  if  it 
were  such  lien,  where  there  is  no  aver- 
ment that  the  corporation  owned  any  real 
estate;  the  assessment  casts  no  cloud  upon 
the  corporation's  title  which  is  made  ap- 
parent, even  if  there  could  be  a  cloud  cast 
upon  the  real  estate  merely  by  reason  of 
an  ordinary  assessment.  Indiana  Mfg.  Co. 
V.  Koehne,  188  U.  S.  681,  684,  47  L.  Ed. 
651. 

Statutory  proceedings,  where  legal  and 
equitable  remedies  united,  the  rule  en- 
forced in  the  circuit  and  district  courts  of 
the  United  States,  that  a  bill  in  equity  to 
quiet  title  or  remove  clouds  must  show 
a  legal  and  equitable  title  in  the  plaintiff, 
and  set  forth  the  facts  and  circumstances 
on  which  he  relies  for  relief,  docs  not  ap- 
ply to  an  action  in  the  territorial  court 
founded  upon  territorial  statutes,  which 
tinite  legal  and  equitable  remedies  in  one 
form  of  action.  Ely  v.  New  Mexico,  etc., 
R.  Co.,  129  U.  S.  291,  32  L.  Ed.  688;  Par- 
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Allegation  That  Plaintiff  Seised  in  Fee  Simple.— In  a  bill  in  equity  to  re- 
move a  cloud  upon  the  title  of  the  complainant  to  certain  lands,  the  allegation 
that  the  plaintiff  is  seised  in  fee  simple  is  a  sufficient  allegation  that  he  has  the 
possession  as  well  as  the  title.^^ 

Successful  Trial  at  Law.— A  bill  to  quiet  title  to  land  against  a  single  ad- 
verse claimant  must  aver  that  complainant's  title  has  been  established  by  at  least 
one  successful  trial  at  law,  before  equity  will  entertain  jurisdiction. ^-"^ 

Allegations  Respecting  Defendant's  Claim. — Ordinarily,  a  bill  to  quiet 
title  must  set  forth  the  nature  of  the  estate,  interest  or  title  claimed  by  the  de- 
fendant,<54  but  in  many  jurisdictions  the  necessity  and  sufficiency  of  such  allega- 
tions depend  upon  local  statutes.**^ 

G.  Supplemental  and  Ancillary  Bill.— Where  the  original  decree  in  a  suit 
brought  under  the  Nebraska  act  to  establish  a  complainant's  title  to  the  land  in 
question,  not  only  undertook  to  remove  the  cloud  upon  the  title  but  included  and 
carried  with  it  the  right  of  possession  to  the  premises,  and  that  right  passed  by 
sale,  the  purchaser,  as  privy  in  estate,  may  file  a  supplemental  and  ancillary  bill 
to  carry  into  effect  the  decree  rendered  in  favor  of  his  vendor .^^ 

H.  Demurrer. — A  judgment  upon  the  hearing  of  a  demurrer  to  a  bill  to 
quiet  title  should,  it  seems,  overrule  or  sustain  the  demurrer  and  not  attempt  to 
prescribe  terms  upon  which  the  bill  will  be  sustained  and  the  relief  prayed 
awarded.®'^ 

I.    Discovery. — See  the  title  Discove^ry,  vol.  5,  pp.  352,  353. 

J.  Injunction,  Cancellation  and  Execution  of  Deeds. — In  a  proper  case 
equity  will  by  injunction  prevent  or  remove  a  cloud  from  a  complainant's  title.'^s 

Cancellation  and  Execution  of  Deeds. — It  is  within  the  power  of  the  state 
in  which  the  land  lies  to  provide  by  statute  that,  if  the  defendant  is  not  found 
within  the  jurisdiction,  or  refuses  to  make  or  to  cancel  a  deed,  this  should  be 
done  in  his  behalf  by  a  trustee  appointed  by  the  court  for  that  purpose.  But 
in  such  a  case,  as  in  the  ordinary  exercise  of  its  jurisdiction,  a  court  of  equity 
acts   in  personam,   by  compelling  a  deed   to  be   executed  or   canceled   by  or  in 

claimed  by  the  defendant.  Devine  v.  Los 
Angeles,  202  U.  S.  313,  333,  50  L.  Ed.  1046; 
Head  v.  Fordyce,  17  Cal.-  149,  1.51;  Castro 
V.  Barry,  79  Cal.  443;  Mining  Co.  r.  Min- 
ing Co.,  83  Cal.  589. 

Indiana.— Under  §  1070,  Rev.  Stat,  of 
Indiana  1881,  it  has  been  decided  by  the 
supreme  court  of  Indiana  that  it  is  suffi- 
cient to  aver  that  the  defendant  claims 
some  interest  or  title,  or  pretended  in- 
terest or  title,  .adverse  to  complainant 
without  stating  what  the  title  is.  Reyn 
olds  V.  Crawfordsville  First  Nat.  Bank 
112  U.   S.   405,  411,  28   L.    Ed.   733. 

Nebraska.— See  Holland  7:  Challen.  lit 
U.  S.  15.  28  L.  Ed.  52:  Whitehead  7:  Shat- 
tuck,  138  U.   v'^l.   146.  152.  34  L.   Ed.   873. 

66.  Supplemental    and    ancillary    bill 

Root  7'.  Woolworth,  150  U.  S  401  411  37 
L.    Ed.    1123. 

67.  Demurrer. — Tones  7-.  Craig,  127  U 
S.  213,  215,  32   L.   Ed.   147. 

68.  Injunction.— Hart  7'.  Sansom,  lin  U. 
S.  151,  154,  28  L.  Ed.  101;  Massie  z^.  Watts, 
f)  Cranch  148.  3  L.  Ed.  181;  Orton  7'. 
v^mith.  IS  How.  2fi3.  15  E.  Ed.  393  See 
the  title   INJUNCTIONS,  vol.  fi,  p.   1045. 

Louisiana. — .Mmonestcr  7'.  Kenton  9 
How.   1.  0,  1.T   L.   Ed.  21. 

At  suit  of  assignee  in  bankruptcy. — 
Chapman  v.  Brewer.  114  U.  S.  158,  159, 
29  L.  Ed.*  83. 

Property  in  hnnds  of  receiver, — See 
ante,  "Receivers."  Ill,  E.  1.  c. 


ley's  Park  Silver  Min.  Co.  v.  Kerr,  130  U. 
S.    256,    260,    32    L.    Ed.    906. 

Arizona  and  Utah. — Ely  v.  New  Mexico, 
etc.,  R.  Co.,  129  U.  S.  291,  32  L.  Ed.  688, 
distinguishing  Holland  v.  Challen,  110  U. 
S.  15,  25,  28  L.  Ed.  52;  Frost  v.  Spitley, 
121  U.  S.  552,  30  L.  Ed.  1010,  and  More 
V.  Steinbach,  127 -U.  S.  70,  32  L.  Ed.  51; 
Parley's  Park  Silver  Min.  Co.  7'.  Kerr,  130 
U.    S.    256,   260,    32   L.    Ed.    906. 

62.  Allegation  that  plaintiff  seised  in 
fee  simple. — Gaee  7'.  Kaufman,  133  U.  S. 
471.  472.  33   L.   Ed.   725. 

63.  Successful  trial  at  law. — Boston,  etc., 
Min.  Co. -7'.  Montana  Ore,  etc.,  Co.,  188  U. 
S.  632,  641,  47  L-  Ed.  626.  See  ante,  "Pre- 
vious Trial  at  Law,"  II,  D,  3,  b,  (l), 
(b),    bb. 

64.  Since,  by  the  law  of  Illinois,  a  tax 
deed  is  no  more  than  prima  facie  evidence 
in  favor  of  the  purchaser,  a  bill  to  re- 
move a  cloud  upon  the  title  of  lands  of 
the  complainant  which  alleges  that  the  de- 
fendant claimed  title  to  them  under  two 
pretended  tax  deeds  valid  on  their  face, 
but  which  were  void,  is  eood  on  demurrer. 
Gage  7'.  Kaufman,  133  U.  S.  471,  472,  33 
L.  Ed.  725. 

65.  California. — It  seems,  and  it  has 
often  been  held  by  the  supreme  court  of 
California,  that  in  an  action  under  §  738, 
Cal.  Code  Civil  Procedure,  it  is  not 
necessary  that  the  complaint  should  al- 
lege  the  nature  of  the   estate   or   interest 
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behalf  of  the  party.  It  has  no  inherent  power,  by  the  mere  force  of  its  decree, 
to  annul  a  (\Q<.'d,  or  to  establish  a  title.'"''''' 

K.  Estoppel  by  Judgment  in  Ejectment. — As  to  estoppel  of  United  States, 
to  maintain  bill  to  quiet  title,  by  judgment  in  ejectment  rendered  by  state  court, 
see  the  title  Res  Adjudicata. 

L.  Decree — 1.  In  General. — Upon  a  bill  for  the  removal  of  a  cloud  upon 
title,  as  upon  a  bill  for  the  specific  performance  of  an  agreement  to  convey,  the 
decree,  u^less  otherwise  expressly  provided  by  statute,  is  clearly  not  a  judgment 
in  rem,  establishing  a  title  in  land,  but  operates  in  personam  only,  by  restraining 
the  defenflant  from  asserting  his  claim,  and  directing  him  to  deliver  up  his  deed 
to  be  canceled,  or  to  execute  a  release  to  the  plaintilT.'''' 

Effect  under  Statute  of  Ohio. — The  judgment  of  a  court,  in  proceedings 
under  the  statute  of  Ohio  determines  the  merits  of  the  plaintiff's  title,  as  well 
as  that  of  the  defendant;  and  is  conclusive  whether  adverse  to  one  or  the  other. '^'^ 

Requisites  of  Decree  Dismissing  Bill. — See  the  title  Dismissal,  Discon- 

TINl'.AXCE   AM)   XOXSIIT,   Vol.    5,   p.   387. 

Decree  as  Res  Judicata. — See  the  title  Res  Adjudicata. 

2.  For  Defendant. — Judgment  in  favor  of  the  defendant  for  the  property  in 
controversy  may  give  under  the  pleadings,  where  the  prayer  of  the  petition  was 
that  the  petitioner  might  be  decreed  to  be  the  true  and  lawful  owner  of  the 
property ;  that  if  the  defendant  set  up  color  of  title,  he  might  be  required  to  pro- 
duce the  same;  and  if  it  should  appear  insufficient,  that  he  might  be  prohibited 
from  claiming  ownership ;  and  the  defendant  answered,  setting  out  his  title, 
and  asking  that  it  be  recognized  and  acknowledged,  and  that  the  plaintiff  be 
condemned  to  surrender  and  deliver  to  the  defendant  full  possession.  The 
judgment  may  follow  the  prayer  in  the  answer."^ 

3.  For  Costs. — Where  the  complainant's  bill  is  dismissed,  the  defendant  is 
not  entitled  to  costs.'^^ 

QUI  TAM  ACTIONS.— See  the  title  Penalties  and  Forfeitures,  vol.  9, 
p.  Zh7. 

QUITCLAIM   DEED.— See    the    titles    Deeds,    vol.  5,  p.  2SZ;    Vendor    and 

PURCHASI-.R. 

QUIT  RENTS.— See  the  title  Ground  Rents,  vol.  6,  p.  579.  See.  also. 
Manors,  vol.  8,  p.   146.     And  see  note  1. 

QUORUM. — See  references  under  Parliamentary  Law,  vol.  9,  p.  11.  In  addi- 
tion, see  the  title  Officers  and  Agents  of  Private  Corporatiqns,  vol.  8,  p. 
972.  As  to  necessity  for  quorum  of  members  of  court  of  a'ppeals  to  certify 
questions,  see  the  title  Appeal  and  Error,  vol.  2,  p.  47. 

QUOTATIONS.— See  the  title  Exchanges,  vol.  6,  p.  78.  As  to  contracts  re- 
stricting distribution  of  quotations,  see  the  title  Monopolies  and  Corporate 
Trusts,  vol.  8,  p.  441. 

68a.     Cancellation      and     execution      of  70.     Effect   under     statute      of      Ohio. — • 

deeds.— Hart    r.    vSansom,    110    U.    S.    151,  Parrish  v.   Ferris,  2   Black   606,   17   L.   Ed. 

15."..  28  L.   K(l.  101,  citing  Ager  v.  Murray,  .317. 

105  U.  S.  126,  i;32,  26  L.  Ed.  942.  71.     Judgment    for    defendant— Delivery 

69.    Decree.— Hart  v.  Sansom,  110  U.  S.  of  possession.— Flournoy  v.  Lastrapes,  131 

151,    154,   28    L.    Ed.    101,   citing    Massie   v.  y.   S.,  appx.  clxi,  clxii,  25  L.   Ed.  406. 

Watts.  6  Cranch  148,  3  L.  Ed.  181;  Orton  72.    Peirsoll   v.    Elliott,   6   Pet.    95,   97,   8 

V.  Smith,   18   How.   263,   15   L.   Ed.   393.  L     Ed.   332.      See,   also,    Morris   v.    United 

So  held  as  to  a  defendant  who  was  not  States,  174  U.  S.  196,  43  L.   Ed.  946.     See 

in    possession,    the    part     of      the      decree  ^j^g  {\,^\^   COSTS,  vol.   4,  p.   809. 

which   removed  the  cloud  upon  the   plain-  j      q^-^    ^^^^   ^   hereditament— Pennsyl- 

t.flfs  title   being  limited  to  the   cloud   ere-  ^ania.-Kirk  f.   Smith,   9   Wheat.   241,  265, 

ated  by  certain  deeds  mentioned  in  the  pe-  „  ^     pfi    c^ 

tition,    and    where    the    petition     did      not  .',,.',"            r        ■                  •      t-.            1 

allege  and  the  verdict  negatived  that  such  Abolishment   of   quit   rents   in   Pennsyl- 

defendant   held  any  deed,  there  being   no  vama.— Kirk  v.  Smith,  9  Wheat.  241,  268, 

judgment  against  him  except  for  costs.  In  ^^    L-    Ed.    81. 

such  case  such  defendant  can  afterwards  Extinguishment  of  quit  rents — Mary- 
maintain  ejectment.  Hart  r.  Sansom,  110  land.— Cassell  v.  Carroll,  11  Wheat.  134,  6 
U.   S.  151,  154,  28  L.  Ed.   101.  L.    Ed.    438. 


QUO  WARRANTO. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Constitutional  Law,  vol. 
4,  p.  1;  Corporations,  vol.  4,  p.  621;  Demurrer,  vol.  5,  p.  293;  Injunctions, 
vol.  6,  p.  1022;  Municipal  Corporations,  vol.  8,  p.  546;  Parties,  vol.  9,  p. 
34;    Public  Officers,  ante,  p.  363;   Removal  of  Causes;   Verdict. 

Nature  and  Purpose. — The  writ  of  quo  warranto  was  a  common-law  writ 
in  the  nature  of  a  writ  of  right  by  the  kingi  against  one  who  usurped  or  claimed 
franchises  or  liberties,  to  inquire  by  what  right  he  claimed  them,  and  the  first 
process  was  summons. ^  The  original  common-law  writ  of  quo  warranto  was  a 
civil  writ,  at  the  suit  of  the  crown,  and  not  a  criminal  prosecution.-^  In  the  course 
of  time,  however,  this  writ  fell  into  disuse  in  England,  and  it  was  superseded  by 
the  speedier  remedy  of  an  information  in  the  nature  of  a  quo  warranto.** 

Constitutionality. — An  information  in  the  nature  of  a  writ  of  quo  warranto 
was  not  prohibited  by  the  tenth  section  of  the  ninth  article  of  the  constitution  of 
Pennsylvania  in  force  on  the  first  of  June,  1798.^ 

Parties. — In  this  country  the  proceeding  is  conducted  in  the  name  of  the 
state  or  of  the  people,  according  to  the  local  form  in  indictments,  and  a  departure 
from  this  form  is  a  substantial  and  fatal  defect.^ 

Dissolution  of  Corporation. — See  the  titles  Corporations,  vol.  4,  p.  790; 
Injunctions,  vol.  6,  p.   1053. 

Naming  Relator. — In  a  proceeding  by  information  in  the  nature  of  a  writ 


1.  Nature  and  purpose. — Territory  v. 
Lockwood,  3  Wall.  236,  238,  18  L.  Ed.  47; 
Ames  V.  Kansas,  111  U.  S.  449,  461,  28  L. 
Ed.  482. 

2.  Ames  v.  Kansas,  111  U.  S.  449,  461, 
28   L.   Ed.  482. 

3.  Ames  v.  Kansas,  ll^  U.  S.  449,  461, 
28   L.    Ed.   482. 

4.  Information  in  the  nature  of  quo 
warranto. — Territory  v.  Lockwood,  3  Wall. 
236,  238,  18  L.  Ed.  47;  Ames  v.  Kansas, 
111  U.  S.  449,  461,  28  L.   Ed.  482. 

This  remedy  in  its  origin,  was  a  crimi- 
nal method  of  prosecution,  as  well  to 
punish  the  usurper  by  a  fine  for  the  usur- 
pation of  the  franchise,  as  to  oust  him,  or 
seize  it  for  the  crown.  Long  before  our 
revolution,  however,  it  lost  its  character 
as  a  criminal  proceeding  in  everything  ex- 
cept form,  and  was  applied  to  the  mere 
purposes  of  trying  the  civil  right,  seizing 
the  franchise,  or  ousting  the  wrongful 
possessor;  the  fine  being  nominal  only. 
Ames  V.  Kansas,  111  U.  S.  449,  461,  28  L. 
Ed.  482;  Respublica  v.  Wray,  3  Dall.  490, 
491,  1   L.   Ed.   692. 

And  such,  without  any  special  legisla- 
tion to  that  effect,  has  always  been  its 
character  in  many  of  the  states  of  the 
Union.  In  some  of  the  states,  however, 
it  has  been  treated  as  criminal  in  form, 
and  matters  of  pleading  and  jurisdiction 
governed  accordingly.  Such  is  the  rule 
in  New  York,  Wisconsin,  New  Jersey,  Ar- 
kansas, and  Illinois,  but  in  all  these  states 
it  is  used  as  a  civil  remedy  only.  Ames 
V.  Kansas,  111  U.  S.  449,  460,  461,  28  L. 
Ed.  482.  Under  the  Kansas  statutes  the 
remedy  by  information  in  the  nature  of 
quo  warranto  though  criminal  in   form,  is 


a  civil  proceeding  or  action  for  the  en- 
forcement of  a  civil  right,  subject  to  re- 
moval from  state  courts  to  the  courts  of 
the  United  States,  when  other  circum- 
stances permit.  Foster  i'.  Kansas,  112  U. 
S.  201,  206,  28  L.  Ed.  629;  Ames  v.  Kan- 
sas, 111  U.  S.  449,  28  L.  Ed.  482.  See, 
also,  Sparf  v.  United  States,  156  U.  S. 
51,   129,  39   L.   Ed.   343. 

A  defendant  is  not  entitled  to  trial  in 
accordance  with  the  criminal  code  of  pro- 
cedure. Ames  V.  Kansas,  111  U.  S.  449, 
28   L.   Ed.   482. 

5.  Respublica  v.  Wray,  3  Dall.  490,  1  L. 
Ed.  692. 

As  to  use  to  determine  title  to  a  public 
office,  see  the  title  PUBLIC  OFFI- 
CERS,   ante,    p.    363. 

Quo  warranto  to  oust  intruder  into  of- 
fice of  mayor  of  city. — See  the  title  MU- 
NICIPAL CORPORATIONS,  vol.  8,  p. 
610. 

Use  to  enforce  forfeiture  of  franchise  of 
corporation.— See  the  title  CORPORA- 
TIONS, vol.  4,  p.  790. 

Use  to  question  right  of  municipal  cor- 
poration to  accept  limit. — See  the  title 
MUNICIPAL  CORPORATIONS,  vol.  8, 
p.   598. 

6.  Parties. — Territory  zk  Lockwood,  3 
Wall.  236,  238.  18  L.  Ed.  47. 

An  information  for  a  quo  warranto,  to 
try  the  title  1  an  office,  cannot  be  main- 
tained, except  at  the  instance  of  the  gov- 
ernment; and  the  consent  of  parties  will 
not  give  jurisdiction,  in  such  a  case.  Wal- 
lace 7'.  Anderson,  5  Wheat.  291,  ."5  L.  Ed. 
91;  Territory  v.  Lockwood,  3  Wall.  236, 
239,   18    L.    Ed.   47. 

In   the  case   of  the    Miners'     Bank     v. 
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of  quo  warranto,  it  is  necessary  to  name  the  relator,  at  whose  instance  it  was  in- 
stituted." 

Evidence  Justifying  Issuance  of  Writ. — Where  upon  a  rule  for  a  writ  of 
quo  warranto  there  is  some  evidence  (however  slight)  of  improper  conduct  in 
the  appointment  of  a  public  officer,  it  would  not  be  right  to  refuse  an  opportunity 
for  a  jury  (who  are  the  legal  judges  of  the  weight  of  evidence)  to  determine 
whether  it  is  sufficient  to  vitiate  the  appointment,  and  the  rule  will  be  made  ab- 
solute.* 

Demurrer. — Any  defect  in  the  structure  of  the  information  may  be  taken  ad- 
vantage of  by  demurrer.'-^ 

A  special  verdict  not  received  by  the  court,  nor  in  any  way  made  matter  of 
record,  and  where,  with  the  assent  of  the  attorney  of  the  party  in  whose  favor 
it  was  given,  the  jury  retired  by  the  court's  direction  and  considered  further  of 
their  verdict,  and  returned  another  verdict  upon  \vhich  the  judgment  of  ouster 
was  entered,  is  of  no  weight  as  evidence  for  any  purpose. ^^ 

Judgment  after  Expiration  of  Term  of  Office  of  Relator. — There  are  cases 
in  quo  warranto  in  which  a  judgment  of  ouster  has  been  entered,  although  the 
term  of  the  person  lawfully  entitled  had  expired,  and  also  where  informations 
have  been  retained,  when  the  statute  provided  for  fines  or  damages." 

Right  of  Stockholders  of  Bank  to  Surplus  after  Decree  of  Forfeiture. 
— v^ce  the  title  Banks  and  Banking,  vol.  3,  p.  199. 

Effect  of  Decree — Due  Process  and  Equal  Protection  of  Laws. — See 
the  title  Corporations,  vol.  4,  p.  791. 

Appeal. — See  the  title  Appeal  and  Error,  vol.  1,  p.  854. 

Finality  of  Judgment.— See  the  title  Appeal  and  Error,  vol.   1,  pp.  957, 

958. 

Dismissal  of  Appeal  upon  Expiration  of  Term  of  Office  of  Relator. 

— See  the  title  Appeal  and  Error,  vol.  2.  p.  298. 

Measure  of  JL^amages  on  Ap>peal  Bond. — See  the  title  Appeal  and  Error, 
vol.  2,  p.   191. 

RAILROAD   COMMISSIONERS.— See  the  title  Railroads. 
RAILROAD   POOLS. — See   the   title   Monopolies   and   Corporate   Trusts, 
vol.  8,  p.  445. 

United  States,  5  How.  213,  12  L.   Ed.  121,  135,   157,   36   L.    Ed.    103. 

on  the  relation  of  Grant,  the  information  In  Nebraska  when  the  attorney  general 

was  filed  in  the  name  of  the  United  States  refuses    to    file    an    information    in    a   pro- 

in  the  district  court  of  Iowa  territory.  The  ceeding  in  quo  warranto  by  an  individual 

sufficiency   of   the   information   in   this   re-  to  oust  the  incumbent  from  an  office  and 

spect  does  not  appear  to  have  been  ques-  install    the    relator    therein,    the    relator    is 

tioned.      Territory   f.    Lockwood,    3    Wall.  authorized    under    the    statute    to    obtain 

236    239,   18   L.   Ed.  47.  leave   to   prosecute   it   in   the   name   of   the 

In  one  of  the  territories  of  the  United  state    but    on    his    own    behalf.      Boyd    v. 

States.— A   proceeding   in   the   nature   of   a  Thayer,  143  U.  S.  135,  157,  36   L.   Ed.  103. 

(luo  warranto,  in  one  of  the  territories  of  7.    Commonwealth  v.  Dallas,  4  Dall.  229, 

the  United  States,  to  test  the   right   of   a  1  L.   Ed.  812. 

person    to    exercise    the    functions     of      a  8.    Respublica  v.  Wray,  3  Dall.  490,  1  L. 

judge  of  a  supreme  court  of  the  territory,  Ed.  692. 

must  be  in  the  name  of  the  United  States,  9.     Demurrer. — Territory    v.    Lockwood, 

and  not  in  the   name  of  the  territory.     If  3  Wall.  236,  238,  18  L.  Ed.  47. 

taken    in    the    name    of   the    territory,    the  If  a  proceeding  in   the   nature  of  a   quo 

error    is   fatal.     Territory  v.    Lockwood,    3  warranto,  in   one  of  the   territories   of  the 

Wall.  230,  18  L.  Ed.  47.  United  States,  is  taken  in  the  name  of  the 

In    Nebraska    it    is    held    that:      "Where  territory    instead    of   in    the    name    of    the 

the  state  at  large  was  interested  in  a  pro-  United  States,  the  errors  may  be  taken  ad- 

ceeding  in  quo  warranto  the  attorney  gen-  vantage    of    on     demurrer.       Territory    v. 

eral  was,  at  common  law,  the  proper  per-  Lockwood,  3  Wall.  236,  18  L.  Ed.  47. 

son  to  institute  it,  but  when  the  informa-  10.     Special    verdict. — United    States    v. 

tion  is   filed   by  an   individual   to   oust   the  Addison,  6  Wall.  291.  18  L.  Ed.  919. 

incumbent   from   an   office   and  install   the  11.    Abatement  upon  expiration  of  term 

relator  therein,   it  was   a  personal  remedy  of  office  of  relator. — Tennessee  v.  Condon, 

on  behalf  of  the  individual  claiming  to  be  189   U.   S-   64,   70,   47   L.   Ed.   704.      See   the 

aggrieved,  and  the  state  was  but  a  nomi-  title    APPEAL   AND   ERROR,   vol.   2,   p. 

nal    party."      Boyd    v.    Thayer.    143    U.    S.  298. 
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C.  As   a  Domestic   Corporation,  465. 
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II,   Right  to  Build  and  Operate,  465. 
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1.  In  General,  465. 
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a.  In  General,  466. 
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(b)  Acts  Performed  by  Person  on  Train  Resulting  in 
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8.  Discharge  of  Mortgage  or  Deed,  494. 

9.  Foreclosure,  494. 

a.  Foreclosure  without  Action,  494. 

b.  Foreclosure  by  Judicial  Proceedings,  494. 

(1)  In  General,  494. 

(2)  Who   May   Sue   for   Foreclosure,  494. 

(a)  Trustee,  494. 

aa.  In  General,  494. 

bb.  Necessity   for   Request  of   Bondholders,  495. 

cc.  Trustee  Whose  Title  Has  Been  Divested,  495. 

(b)  Bondholders,  495. 
aa.  "In   General,  495. 

bb.  Mortgage    Made  Directly  to  All    Bondholders 
by  Name,  495. 

(3)  Waiver  of  Right  to  Foreclose,  496. 

(4)  Default  jn   Payment  of   Principal  or  Interest,  497. 

(5)  Necessity  for  Demand  of  Payment  of  Bonds,  497. 

(6)  Scope  and  Extent  of  Proceedings.  497. 

(7)  Preservation  of  Interest  or  Right  of  Mortgagor,  497. 

(8)  Jurisdiction,  497. 
<9)   Parties,  497. 

(a)  Necessary  Parties,  497. 
aa.  In  General,  497. 

bb.  Prior  Alortgagee,  497. 

cc.  Mortgagees  of  Separate  Portions  of  Road,  497. 

dd.  State  and   Bondholders   Having   No  Lien,  498. 

(b)  Parties  by  Representation,  498. 

(c)  Intervention,  498. 

(10)  Process.  498. 

(a)  In  General,  498. 

(b)  Publication,   498. 

(11)  Pleading.   499. 

(12)  Evidence,  499. 

(13)  Decree,  499. 

(a)  In  General.  499. 

(b)  Requisite  of  Decree.  499. 

•(c)   Provision      for     Other     Bondholders,    Mortgagees 
and   Creditors.  499. 

(d)  Order  Barring  Junior  Mortgage  Rights,  499. 

(e)  Decree  Rcq.iiring  l^'ayment  of  Installments  Due,  498. 

(f)  Decree    Dcclnring    Remaining   Principal    Due    and 

Pavable.  49^). 
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(g)   Decree  Silent  as  to  Profits  and   Possession,  499. 
(h)   Awarding  Priority  to  Claims,  499. 
(i)   Consent  Decree,  499. 
(j )    Scope  of  Decree,  499. 

aa.  In   General,  499. 

bb.  Relief    Granted.    499. 

cc.  Provision  as  to  Bids,  Terms  and  Payment,  500. 
(k)  Amount  of  Decree.  500. 
(1)   Conclusiveness,    500. 
(m)   Opening  or   Setting  Aside   Decree.   500. 
(n)   .Abrogating  Limitation   Prescribed  by  Decree,   500. 
(14)   Foreclosure   Sale,  500. 

(a)  In  General,  500. 

(b)  Sale  Governed  by  Decree,  500. 

(c)  Time  of  Ordering  Sale.  500. 

(d)  Notice  of  Sale,  500. 

(e)  Property  to  Be  Sold,  501. 

(f)  Who   May    Purchase,    501. 

(g)  Confirmation  of  Sale,  501. 
aa.  In   General,   501. 

bb.  Fraud  and   Collision,    501. 
cc.  Right  to  Question  Validity  of  Sale,  502. 
dd.  Estoppel    of    Purchasing   Bondholders,   502. 
ee.  Setting   Aside   Confirmation,    502. 
(h)   Setting  Aside  Sale  and  Resale,  502. 
aa.  Fraudulent   or   Illegal   Sale,   502. 
bb.  Fraudulent  Notice  of  Sale,  502. 
cc.  Scheme  to   Preserve  Rights  to   Mortgagor,  502.. 
dd.  Failure  to  Comply  with  Decree,  503. 
ee.  Grounds   for   Setting  Aside  Waived,   503. 
ff.  Acquiescence   and   Estoppel,   503. 
gg.  Laches,  503.     • 

hh.  Holders   of    Bonds    Secured    by    Second    Mort- 
gage,  503. 
ii.  Parties,  503. 

jj.  Protecting  Rights  of  Parties,  503. 
kk.  Reference,    504. 
(i)   Operation  and   Efifect,   504. 

aa.  Property  and   Rights   Passing  in   General.   504. 
bb.  Franchises    and    Corporate    Capacity,    504. 
cc.  Rights  and  Liabilities  of  Purchasers,  505. 

(aa)   Contracts,   Covenants   and    Obligations  of 

Predecessor,   505. 
(bb)   Mortgages,    Liens   and   Other    Indebted- 
ness,  505. 
(cc)   Intervening  Claimants,  505. 
(dd)   Debts   Subsequently   Accruing.   505. 
(ee)   Payment     of    Interest    on     Outstanding 

Municipal   Aid  Bonds.   506. 
(ff)   Claims     and     Demands    Attaching    under 
Terms    of  Decree  of    Sale  and    Con- 
firmation,  506. 
(gg)  Tax  Lien,   506. 

(hh)   Right  of  Way  and  Other  Real  Interests, 
506. 
aaa.  Decree   Limits   Land    Sold,   506. 
bbb.  Easements — Conditions  in  Deed,  506. 
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(ii)  Liability  for  Rents  and  Profits,  506. 
(jj)   Right   to   Earnings   While   in   Hands   of 
Receiver,  506. 
(kk)   Setting   Aside  Sale  as   Affecting  Liabil- 
ity,  506. 
aaa.  Liability  as  Trustee  to  Creditors,  d06. 
bbb.  Right  of  Purchaser  to  Compensation 

for  Repairs,  507. 
ccc.  Recovery  for  Incumbrances  Paid,  507. 
(11)   Right  to  Be  Heard  in  Trial  or  Appellate 
Court,  507. 
(mm)   Reorganization,  507.  ^ 

aaa.  Right  of  Reorganized  Company,  M7. 
bbb.  Agreement  to  Reorganize,   507. 

(aaa)   Mutuality— Breach    of    Agree- 
ment, 507. 
(bbb)   Enurement    to    All    Bondhold- 
ers— Pov^er  of  Majority,  508. 
(ccc)   Effect     of     Decree     Declaring 
Sale    Voidable,   508. 
dd.  Persons  Not  Parties  to  Proceedings,  508.    - 
(j)   Priority  of  Claims  in  Distribution,  508. 
aa.  In  General,  508. 

bb.  Priorities  Arising  Out  of  Equities  of  Case,  5U8. 
cc.  Acquiescence  in  Allowance  of  Prior  Liens,  508. 
(k)   Expenses,  Costs  and  Counsel  Fees,  508. 
(1)   Disposition  of  Surplus,  508. 
(m)    Suits  to  Enforce  Prior  Liens,  508. 
(n)  Trustee's  Deed,  509. 
(15)   Review.  509. 
c.  Redemption.   509. 

(1)  Right  to  Redeem,  509. 

(a)  Before  Sale,  509. 

(b)  After  Sale,  509.  ^  .,       ,    ^,    , 

(2)  Application    of    General    Provision    to   Railroad    Mort- 

gages, 509.  . 

(3)  Right  of  Creditor  of  Owner  of  Equity,  510. 

(4)  Waiver  of  Loss  of  Right  to  Redeem,  510. 

(5)  Order   Barring   Right   to  Redeem,   510. 

10.  Transfer  of  Bonds  During  Pendency  of  Foreclosure,  510. 

11.  Reorganization— Adjustment   of   Securities,   510. 
E.  Priorities,  510. 

1.  In  General,  510. 

2.  Priorities  under  Same  Mortgages,  511. 

a.  Prior  and   Subsequent  Issue  of   Bonds,   511. 

b.  Assignee  of  Interest   Coupons,   511. 

3.  Priorities  between  Mortgages.  511. 

a.  Mortgages  on  the  Same  Property,  511. 

(1)  In  General,  511. 

(2)  As  to  After-Acquired  Property,  511. 

b.  Mortgages  on  Different  Property.  511. 

4.  Priorities  between   Mortgages  and  Other  Claims,  512. 

a.  In  General,  512. 

b.  Prior  Claim  Not  Reduced  to  Judgment,   512. 

c.  Unsecured  Floating  Debt  for  Construction,  512. 

d.  Mechanics'  Lien.  512. 

(1)  In  General.  512. 

(2)  Estoppel  to  Claim  Priority  513. 
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e.  Current  Debts  in  Ordinary  Course  of  Business,  513. 

f.  Work  in  Original  Construction,  513. 

g.  Judgment  Lien  and  IMortgage,  513. 
h.  Lien  for  Taxes,  513. 

i.  Liens   for   Municipal,  County,   State  or  Federal  Aid,   513. 
j.  Execution  Lien  and  Unrecorded  Mortgage,  513. 
k.  Surety  in  Bond  to  Prevent  Levy  on  Rolling  Stock,  513. 
1.  Mortgage  with  After-Acquired  Clause,  514. 
m.  Equities  Arising  Out  of  Receivership,  514. 
F.  Subrogation  of  Incumbrancers,  Creditors  and  Bondholders,  514. 

VIII.    Sales,  514. 

A.  Franchise  or  Property  Necessary  to  Exercise  Thereof,  514. 

1.  Power  to  Sell,  514. 

a.  In  General,  514. 

b.  Consent  of  All  Parties  Interested  as  Validating,  515. 

2.  Power  to  Purchase,  515. 

a.  In  General,  515. 

b.  Purchase  of  Stock  in  Other  Roads,  516. 

c.  Consent  of  Stockholders,  516. 

3.  Questioning   Validity,    516. 

4.  Rights  and  Liabilities  of  Purchaser,  517. 

a.  Passing  of  Special  Statutory  Privileges,  517. 

b.  Grantee  of  Railroad  Right  of  Way,  517. 

c.  Liability  of  Purchaser  on  Contracts,  etc.,  517. 

B.  Property  Not  Necessary  to  Purposes  of  Organization,  517. 

C.  Ultra  Vires  Sale,  517.' 

IX.   Leases,  517. 

A.  Definition  of  Lease.  517. 

B.  Powers  of  Railroads  in  Regard  to  Leases,  517. 

1.  To  Make  or  Take  Lease,  517. 

2.  What  Roads  May  Be  Leased,  518. 

3.  Leasing  to  Company   of   Another   State,   518. 

4.  Consent  of  Stockholders,  519. 

C.  Requisites  and  Validity  of  Valid  Lease,  519. 

1.  In  General,  519. 

2.  Ratification  by  Legislature,  519. 

3.  Implied  Lease,  519. 

4.  Consideration.   519. 

5.  Term  of  Lease,  519. 

6.  Questioning  Validity — Estoppel  to  Deny  LHtra  \^ires  Lease,  519.. 

D.  Interpretation  and  Construction  of  Valid  Leases.   519. 

1.  In  General,  519. 

2.  Determining  Property  and  Franchises   Passing,   520. 

E.  Operation  and  Effect  of  Valid  Leases,  520. 

1.  Property  Passing,   520. 

2.  Rights  and  Liabilities  of  Parties,   520 

a.  Law   Governing,   520. 

b.  Rights  Acquired  bv  Lessee,  520. 

(1)  In  General.  '520. 

(2)  Employment  of  Lessees,  Crews.  Engines,  etc.,  520. 

c.  Liability  of  Lessor  on  Existing  Obligation.  521. 

d.  Supplemental   Agreement  Releasing  Parties   from  EXities  and 

Liabilities,  521. 

e.  Fixtures  upon   Termination  of   Lease,   521. 

3.  Rights  of  Third  Parties.  521. 

a.  In  General — Creditors,  521. 
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b.  Right  of  Creditor  to  Rents  Due  under  Lease,  521. 

c.  Misappropriation  of  Money  by  Lessee,  52L 

F.  Enforcement  of  Lease,  52L 

G.  LHtra  Vires  Leases,   522. 

X.    Traffic  and  Other  Operating  Contracts,  522. 

A.  In  General,  522. 

B.  Determining  Extent  of  Power,   522. 

L  In  General,  522. 

2.  Particular   Contracts   Considered,  623. 

3.  Style  of  Instrument  Immaterial,  523. 

4.  Authority  of   Stockholders  and  Board  of  Directors,  524. 

a.  In  General,  524. 

b.  Ratification,   524. 

C.  Requisites  and  Validity,  524. 

1.  In  General,   524. 

2.  Consideration,   524. 

3.  Effect  of  Expiration  of  Charter  During  Duration  of  Contract,  524. 

4.  Arrangement  Redounding  to  Benefit  of  Competitive  Road,  524. 

5.  Contracts  Enuring  to  Individual  Benefit  of  Directors,  524. 

D.  Interpretation  and  Construction,  525. 

E.  Operation  and  Effect  of  Valid  Contract.   525. 

F.  Enforcement — Specific   Performance,   525. 

G.  Ultra  Vires  Contracts.  525. 

XL    Consolidation,  525. 

A.  Definition  and  Nature,  525. 

B.  Power  of  Railroads  to  Consolidate,  526, 

1.  In   General,   526. 

2.  Revocation   of   Power,   527. 

3.  Foreign  Companies,  527. 

4.  Imposition  of  Conditions,  527, 

C.  Procedure,  527. 

D.  Evidence  of  Consolidation,  527. 

E.  Requisites  and  Validity,  527. 

F.  Operation  and  Effect,  528. 

1.  In  General,   528. 

2.  Consolidation   with   Foreign   Corporation,   528. 

3.  Rights,   Privileges  and  Franchises,   528. 

4.  Burdens  and   Liabilities,  529. 

a.  In  General,  529. 

b.  Liens,  Mortgages,  etc.,  529. 

c.  Contracts  and  Conveyances,  529. 

5.  Municipal  Aid,  530. 

6.  Stockholders,  530. 

XII.   Reorganization— Adjustment   of   Securities,    530. 

CROSS   REFERENCES. 

See  the  titles  Ame;ndmi':nts,  vol.  1,  p.  288;  Apimcal  and  Error,  vol.  1,  p.  33>?>: 
Attachment  and  Garnishment,  vol.  2,  p.  660;  Bonds,  vol.  3,  p.  382; 
Bridges,  vol.  3,  p.  516;  Canals,  vol.  3,  p.  546;  Confuct  of  Laws,  vol.  3,  p. 
1020;  Constitutional  Law,  vol.  4,  p.  1;  Corporations,  vol.  4,  p.  621;  Dam- 
ages, vol.  5,  p.  157;  Death  by  Wrongful  Act,  vol.  5,  p.  200;  Drains  and 
Sewers,  vol.  5,  p.  492;  Ejectment,  vol.  5.  p.  695;  Election  of  Remedies. 
vol.  5,  p.  719;  Estoppel,  vol.  5,  p.  913;  Evidence,  vol.  5,  p.  1004;  Executions, 
vol.  6,  p.  84;  Expert  and  Opinion  Evidence,  vol.  6,  p.  200;  Ffllow  Serv- 
ants, vol.  6,  p.  245;  Fences,  vol.  6,  p.  272;  Fires,  vol.  6,  p.  287;  Fixtures, 
vol.  6,  p.  30;  Insurance,  vol.  7,  p.  66;  Interstate  and  Foreign  Commercf. 
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vol.  7,  p.  269;  Judiciai,  Notice,  vol.  7,  p.  672;  Larceny,  vol.  7,  p.  844;  Limi- 
tation OF  Actions  and  Adverse  Possession,  vol.  7,  p.  900;  Master  and  Serv- 
ant, vol.  8,  p.  27^;  Mechanics'  Liens,  vol.  8,  p.  328;  Monopolies  and  Cor- 
porate Trusts,  vol.  8,  p.  431 ;  Mortgaged  and  Deeds  of  Trust,  vol.  8,  p.  452; 
Municipal  Corporations,  vol.  8,  p.  546;  Municipal,  County,  State  and  Fed- 
eral Aid,  vol.  8,  p.  618;  Municipal,  County,  State  and  Federal  Securi- 
ties, vol.  8,  p.  650;  Negligence,  vol.  8,  p.  873;  Nuisances,  vol.  8,  p.  933;  Of- 
ficers AND  Agents  of  Private  Corporations,  vol.  8,  p.  957;  Ordinances, 
vol.  8,  p.  1009;  Quo  Warranto,  ante,  p.  453;  Stock  and  Stockholders;  Tax- 
ation; Telegraphs  and  Telephones;  Usury;  Venue;  Water  Companies 
AND  Waterworks;  Waters  and  Watercourses;  Working  Contracts. 

As  to  rights  and  liabilities  in  relation  to  abutting  owners,  see  the  titles  Ad- 
joining Landowners,  vol.  1,  p.  117;  Streets  and  Highways.  As  to  liability 
for  injuries  to  animals,  see  the  title  Animals,  vol.  1,  p.  316.  As  to  rights  and 
liabilities  as  carriers,  see  the  title  Carriers,  vol.  3,  p.  556.  As  to  crossings,  see 
the  title  Crossings,  vol.  5,  p.  149.  As  to  the  appropriation  of  property,  see  the 
title  Eminent  Domain,  vol.  5,  p.  746.  As  to  receivers  of  railroad  corporations, 
see  the  title  Receivers.  As  to  railroads  in  streets  and  highways,  see  the  title 
Streets  and. Highways.  As  to  street  railroads,  see  the  title  Street  Railroads. 
As  to  contribution  between  railroads  where  both  are  primarily  responsible  for 
the  defect  which  was  the  cause  of  injury,  see  the  title  Contribution  and  Ex- 
oneration, vol.  4,  p.  596. 

L   Definitions  and  General  Considerations. 

A.  Definition  and  Nature. — A  railroad,  whether  constructed  by  a  private 
corporation  or  by  individuals  under  the  authority  of  a  legislative  grant,  or  by 
the  state  itself,  is  a  public  highway;  the  functions  performed  are  those  of  the 
state,  and  the  uses  to  which  its  property  is  devoted  are  of  a  public  nature.^  Yet 
the  character  and  mode  of  use  of  a  railroad  make  a  large  distinction  between 
it  and  other  highways. ^ 

A  railroad  is  not  land;  it  is  a  peculiar  species  of  property,  of  a  compound 

1.     Public   highways. — Olcott    v.    Super-  depot   grounds,    locomotives,     and     other 

visors,    16   Wall.    678,   694,   21    L.    Ed.    382;  property    or    appliances    employed    in    the 

Louisville,  etc.,  R.  Co.  v.  Kentucky,  161  U.  transportation   of  passengers  and  freight. 

S.  677,  696,  40  L-   Ed.  849;   Charlotte,  etc.,  — Donovan  v.  Pennsylvania  Co.,  199  U.  S. 

R.  Co.  V.  Gibbes,  142  U.  S.  386,  389,  35  L.  279,  50   L.    Ed.   192. 

Ed.    1051;    Sinking-Fund    Cases,    99    U.    S.  They   are   established   primarily   for   the 

700,  719,  25   L.   Ed.   496;   Cherokee   Nation  convenience    of    the    people,    and    to    sub- 

V.  Southern  Kansas  R.  Co.,  135  U.   S.  641,  serve    public    ends.      Cherokee    Nation    v. 

657,  34   L.   Ed.  295;   Cargill   Co.  v.   Minne-  Southern  Kansas  R.  Co.,  135  U.  S.  641,  657, 

sota,    180   U.    S.    452,    469,    45    L-    Ed.    619;  34    j^.    gj.    295;     Barton     v.     Barbour,    104 

Donovart   v.    Pennsylvania    Co.,    199    U.    S.  u.   S.   126,  135,  26  L.   Ed.  672;  Woodstock 

279,  50  L.  Ed.  192;  Woodstock  Iron  Co.  v.  Iron  Co.  v.  Richmond,  etc..  Extension  Co., 

Richmond,   etc..   Extension   Co.,   129   U.   S.  129   U.    S.    643,    656,    32    L.    Ed.    819.      See, 

643,  656,  32  L.  Ed.  819;  Barton  v.  Barbour,  also,    Wisconsin,    etc..    Railroad    v.   Jacob- 

104    U.    S.    126,    135,    26    L.    Ed.    672;    Lake  son,  179  U.  S.  ?87,  297,  45  L.   Ed.  194.  See 

Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285,  the    title    EMINENT    DOMAIN,    vol.    5, 

301,   43    L.    Ed.   702;    Smyth   v.    Ames,    169  p.   745. 


U.  S.  466,  544,  42  L.  Ed.  819;  Chicago,  etc.. 


2.    Distinguished  from   other  highways. 


?T-  ?°;APiiT"r^,°'nl''^r'\^^I  F°r-  ^^^  -Pleasant  Tp.  v.  .€tna  Life  Ins.   Co.,  138 

U.  S.  79   90,  35  L.  Ed.  97;   Interstate  Com-  ^    g    g      ^^   ^3^  ^^  g^    gg^ 

merce    Commissioner   v.    Brimson,    lo4    U.  _,        ,  ,  •,         ,  .  •     ^ 

S.  447,  475,  38   L.   Ed.   1047;  United   States  .The  theory  that  a  railroad  was  subject, 

V.    Trans-Missouri    Freight    Ass'n,    166    U.  hke   an   ordinary   wagon   road,   to   the   use 

S     290     33''     41     L     Ed      1007-     Northern  "'  ^''  persons  who  were  able  to  place  the 

Securities' Co.  v.  United' States,   193   U.   S.  necessary   conveyances   upon    it,    has   long 

197,    353,   48    L.    Ed.    679;    Wisconsin,    etc.,  ^'"ce    been    abandoned     as     impracticable. 

Railroad  v.   Jacobson,   170    U.   S.   287,   296,  Georgia   R.,   etc.,   Co.   v.   Smith     128   U.   S. 

45   L.    Ed.    194;    Louisville,   etc.,    R.    Co.   v.  1^4    180,  32   L.   Ed.   377;   Lake  Shore    etc  , 

Kentucky,    183    U.    S.    503,   513,   46   L-    Ed.  R-  Co.  t-    United  States,  93  U.  S.  44^,  446, 

29^  23    L.    Ed.    965;    Atchison,    etc.,    R.    Co.   v. 

"  iprinciples    appUed     to      station      house,  Denver,  etc.,  R.  Co.,  110  U.  S.  607,  676,  28 
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character,   consisting  of   roadway,   embankment,   superstructure,   and   equipment. 

These  constitute  the  corpus  of  the  property.^ 

Railroads  are  common  carriers  and  owe  duties  to  the  pubHc* 
Railroad  corporations   are  pubUc  corporations,  and  their  business  pertains 

to  and  greatly  affects  the  pubhc,  and  is  of  a  pubHc  nature.^ 

B.  What    Constitutes. — The    question    whether   a    particular   corporation    is 
or    is    not   a    railroad    corporation    within    the   meaning   of    the   law,    should    be  4 
governed  by  the  nature  of  the  business  in  which  it  is  engaged,  rather  than  the 
primary  purpose  of  its  creation. '^ 

C.  As  a  Domestic  Corporation. — A  railroad  corporation  created  by  a 
state  is  for  all  purpose  of  local  government  a  domestic  corporation,  and  its 
railroad  within  the  state  is  a  matter  of  domestic  concern." 

D.  Corporation  as  Person  or  Citizen. — See  the  title  Corporations,  vol. 
4,  p.  644. 

II.  Right  to  Build  and  Operate. 

Generally  speaking,  the  right  of  a  railroad  corporation  to  build  its  road,  and 
to  run  its  locomotive  engines  and  cars  thereon,  within  a  state,  is  derived  from 
the  legislature   of   the   state. ^ 

Power  of  congress  to  construct  and  aid  in  the  construction  of  railroads, 
see  the  title  Interstate^  and  Fore:ign  Commerce,  vol.  7,  p.  269. 

III.    Creation,  Existence,  Powers  and  Regulation. 
A.     Creation  and  Existence — 1.    In  General. — See  ante,  "Right  to  Build 
and  Operate,"  II.     See  the  title  Corporations,  vol.  4,  p.  660,  et  seq. 


L.  Ed.  291;  Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564,  585,  41  L.  Ed. 
265. 

Similarity  between  highway  and  rail- 
road.— Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  195  U.  S.  594,  597,  49  L. 
Ed.  332.  See-  the  title  STREETS  AND 
HIGHWAYS. 

3.  Railroad  not  land. — Jackson  v.  Ludel- 
ing,  99  U.  S.  513,  521,  25  L.  Ed.  460;  Rock 
Creek  Tp.  v.  Strong,  96  U.  S.  271,  276,  24 
h.  Ed.  815;  United  States  v.  Denver,  etc., 
R.  Co.,  150  U.  S.  1,  37  L.  Ed.  975.  See  In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  38  L-  Ed.  1047,  as  to 
what   is   included    in   term. 

Includes  sidetracks  and  turnouts. — 
Rock  Creek  Tp.  v.  Strong,  96  U.  S.  271, 
276,  24  L.   Ed.  815. 

Rolling  stock  and  other  personalty  not 
included. — Lake  Superior,  etc.,  R.  Co.  v. 
United  States,  93  U.  S.  442,  455,  23  L.  Ed. 
965. 

4.  Common  carriers. — Union  Pac.  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564, 
603,  41  L.  Ed.  265;  Joy  v.  St.  Louis,  138  U. 
S.  1,  34  L.  Ed.  843;  Myrick  v.  Michigan 
Cent.  R.  Co.,  107  U.  S.  102,  110,  27  L.  Ed. 
325.  See  the  title  CARRIERS,  vol.  3,  p. 
564. 

5.  Railroad  corporations. — United  States 
V.  Trans-Missouri  iM-ciKlit  Ass'n.  166  U.  S. 
290,  321,  41  L.  Ed.  ]007;  United  States  v. 
Joint  Traffic  Ass'n,  171  U.  S.  505,  570,  43 
L.  Ed.  259.  See  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641, 
657.  34  L.  Ed.  295;  Pine  Grove  Tp.  v.  Tal- 
cott  Co.,  19  Wall.  666,  676,  22  L.  Ed.  227; 
Woodstock  Iron  Co.  v.  Richmond,  etc., 
Extension    Co.,    129    U.    S.    643,    656,    32    L. 
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Ed.    819;    Donovan    v.    Pennsylvania    Co., 
199   U.   S.   279,   50   L.    Ed.    192. 

However  such  corporations  are  private 
corporations  as  distinguished  from  those 
created  for  municipal  and  governmental 
purposes,  their  uses  are  public,  and  they 
are  invested  with  unusual  powers,  only  to 
be  exercised  for  public  purposes.  New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S. 
556,  571,  38  L-  Ed.  269.  See  Woodstock 
Iron  Co.  V.  Richmond,  etc.,  Extension  Co., 
129  U.  S.  643,  656,  32  L-  Ed.  819.  See  the 
title  MUNICIPAL  CORPORATIONS, 
vol.    8,   p.    546. 

6.  What  constitutes. — Improvement  Co. 
V.  Slack,  100  U.  S.  648,  25  L.  Ed.  609; 
Griggs  V.  Houston,  104  U.  S.  553,  26  L. 
Ed.  840,  in  which  a  building  contractor  is 
held   not   to   be   a   railroad. 

Corporation  in  question  held  to  be  rail- 
road corporation. — Railroad  Co.  t'.  Slack, 
100  U.  S.  659,  661,  25  L.  Ed.  611;  Randolph 
County  V.  Post,  93  U.  S.  502.  511,  23  JL. 
Ed.   957. 

7.  As  a  domestic  corporation. — Gladson 
V.  Minnesota,  166  U.  S.  427,  4:{n,  41  L.  Ed. 
1064. 

8.  Power  to  establish  and  operate. — 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  175  U.  S.  91,  100,  44  L.  Ed.  84;  Hous- 
ton, etc..  R.  Co.  7'.  Mayes,  201  U.  S.  321, 
328,   50   L.    Ed.   772. 

No  private  person  can  establish  public 
railroad,  or  charge  tolls  for  the  use  of  tlie 
same,  without  authority  from  the  legisla- 
ture, direct  or  derived.  This  is  a  franchise. 
United  States  v.  Joint  Traffic  Ass'n,  171 
U.  S.  505,  570,  43  L.  Ed.  259;  Central  Pac. 
R.  Co.  7'.  California,  162  U.  S.  91,  124,  40 
L.    Ed.    903. 
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2.  Charter — a.  In  General.— See  the  title  Corporations,  vol.  4,  p.  676, 
et  seq. 

b.  Amendment,  Alteration  or  Repeal. — Where  an  act  of  incorporation  had 
not  been  accepted  when  the  territory  ceased  to  exist,  there  was  no  contract 
between  the  corporation  and  the  territory;  but  if  the  state  constitution  con- 
tinued the  act  in  force,  it  became  thereafter  a  state  statute  for  the  incorpora- 
Uon  of  the  company,  and,  as  such,  subject  to  any  power  of  alteration  and  re- 
\)eal  reserved  to  the  state  in  such  constitution.^ 

c.  Surrender  of  Original  Charter. — Where  the  state  excepts  an  unconditional 
surrender  of  a  railroad  company's  original  charter,  it  cannot  thereafter  impose 
nn  obligation  upon  the  company  by  virtue  of  power  contained  in  the  surrendered 
charter.  The  surrender  is  equivalent  to  a  repeal  of  the  charter  with  the  con- 
sent of  the  company.!" 

3.  Dual  Incorporation  and  Existence  Out  of  State  Granting  Charter. 
— See  the  titles  Corporations,  vol.  4,  p.  651 ;  Foreign  Corporations,  vol.  6. 
p.  308. 

4.  Changing  Name  of  Corporation. — A  constitutional  provision,  which  de- 
clares that  "corporations  may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  acts,  except  for  municipal  purposes,"  does  not  prohibit  the 
legislature  from  passing  a  special  act  changing  the  name  of  an  existing  railroad 
corporation,  and  giving  it  power  to  purchase  additional  property. ^^ 

5.  Estoppel  to  Deny  Corporate  Existence. — See  the  title  Corporations, 
vol.  4,  p.  675. 

B.  Powers — 1.  In  General.— As  to  powers  of  corporations  generally,  see 
the  title  Corporations,  vol.  4,  p.  714,  et  seq.  Railroad  companies  are  incor- 
porated to  perform  a  public  service, ^^  and  their  powers  are  such  and  such  only 
as  are  conferred  upon  them  by  the  acts  of  the  legislatures  of  the  several  states 
under  which  they  are  organized. ^^ 

2.  Power  to  Contract — a.  In  General. — The  general  rule  is  that  a  contract 
by  which  a  railroad  company  renders  itself  incapable  of  performing  its  duties 
to  the  public  or  attempts  to  absolve  itself  from  those  obligations  without  the 
consent  of  the  state,  or  a  contract  made  by  a  corporation  beyond  the  scope  of 
its  powers,  express  or  implied,  on  a  proper  construction  of  its  charter,  is  void 
and  cannot  be  enforced,  or  rendered  enforceable. ^^     The  courts  put  a  favorable 

9.  Amendment,  alteration  or  repeal. —  discharge  of  the  functions,  duties  and  obli- 
Stone  V  Wiscon'^in,  94  U.  S.  181,  183,  24  gations  which  thry  have  assumed.  Union 
L  Ed.  102.  See  the  title  CORPOR.A.-  Pac.  R.  Co.  i:  Chicago,  etc.,  R.  Co.,  1G3 
TIONS,    vol.    4.    p.    676.  U.  S.  564,  581,  41  L.  Ed.  265;  Jacksonville, 

10.  Surrender  of  original  charter. —  etc.,  Nav.  Co.  v.  Hooper,  160  U.  S  514, 
Terre  Haute,  etc.,  R.  Co.  v.  Indiana,  194  527,  40  L.  Ed.  515;  McGourkey  v.  Toledo, 
U.   S.   579,  48   L.   Ed.  1124.  etc.,   R.   Co.,  146  U.   S.   536,  552,  36   L-   Ed. 

Surrender  of  charter  as  bar  to  action  for  1079. 
percentage   of  profits. — Terre    Haute,   etc.,  14.     Power    to     contract. — Jacksonville, 

R    Co    V    Indiana,  194  U.  S.  579,  48   L.   Ed.  etc.,    Nav.    Co.   v.    Hooper,    160   U.    S.    514. 

llo4_  ,523.   40   L.   Ed.   515;   Union   Pac.   R.   Co.  v. 

11.  Corporate  name — Changing. — Wal-  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  581, 
lace  V.  Eoomis,  97  U.  S.  146,  24  L.  Ed.  895.  41  L.  Ed.  265;  Thomas  7'.  Railroad  Co., 
Generally,  as  to  corporate  name,  see  the  101  U.  S.  71,  25  E.  Ed.  950;  Central  Transp. 
title   CORPOR.^TIONS,  vol.   4,  p.   713.  Co.   v.   Pullman's   Palace   Car  Co.,   139   U. 

12.  Powers — Generally. — Louisville,  etc.,  S.  24,  35  L.  Ed.  55;  New  York,  etc.,  R. 
R.  Co.  V.  Kentucky,  183  U.  S.  503,  512,  46  Co.  v.  Winans,  17  How.  30.  15  L.  Ed.  27. 
L.  Ed.  298.  As   to   power   of   corporations    to    enter 

13.  Powers  are  conferred. — Oregon  R.,  into  contracts,  see  the  title  CORPOR.A.- 
etc,  Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1,  TIONS,  vol.  4,  p.  742. 

20,  32  L.  Ed.  837;  Thomas  v.  Railroad  Co.,  But    where    the    subject    matter    of    the 

101  U.   S.  71,  25  L.   Ed.  950.  contract    is    not    foreign    to    the    purposes 

Hence  it  may  be  said  that  they  possess  for    which    the    corporation    is    created,    a 

the  powers  which  are  expressly  conferred  contract   embracing   "whatever   may   fairly 

by    their    charters,     together      with      such  be  regarded  as  incidental  to,  or  consequen- 

powers    as    are    fairly    irrcidental    thereto;  tial  upon."  those  things  which  the  legisla- 

and  they  cannot,  except  with   the  consent  ture  has  authorized,  otight  not,  unless  ex- 

of  the   state,   disable   themselves   from   the  pressly  prohibited,   to  be   held   by   iudicial 
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construction  upon  such  exercise  of  power  by  railroad  companies  as  is  necessary 
to  promote  the  success  of  the  company  within  the  powers  of  its  charter  and 
to  contribute  to  the  comfort  of  those  who  travel  thereon. i^  The  leading  cases, 
where  the  contracts  have  been  held  unenforceable,  arose  upon  contracts  which 
dispossessed  the  railroad  of  all  their  property  and  of  all  capacity  to  perform 
their  public  duties. i** 

Operation  and  Effect  of  Ultra  Vires  Contracts.— See  post,  "Sales,"  VIII; 
"Leases,"  IX  ;  "Traffic  and  Other  Operating  Contracts,"  X.  See  the  title  Cor- 
porations, vol.  4,  p.  745. 

b.  Validity  of  Particular  Contracts. — See  post,  "Sales,"  VIII;  "Leases,"  IX; 
"Traffic   and   Other   Operating   Contracts,"    X. 

c.  Authority  of  President  to  Execute  Contracts. — See  the  title  Officers  and 
Agents  of  Private  Corporations,  vol.  8,  pp.  957,  963,  et  seq. 

Ratification  and  Estoppel  to  Deny  Authority. — See  the  title  Officers 
and  Agents  of  Private  Corporations,  vol.  8,  pp.  966,  969. 

3.  Engaging  in  Other  Business. — The  contract  power  of  railroad  companies 
is  to  be  deemed  restricted  to  the  general  purposes  for  which  they  are  desio-ned. 
Yet  there  are  many  transactions  which  are  incidental  or  auxiliary  to  its  main 
business,  or  which  may  become  useful  in  the  care  and  management  of  the  prop- 
erty which  it  is  authorized  to  hold,  and  in  the  safety  and  comfort  of  the  pas- 
sengers whom  it  is  its  duty  to  transport.  ^'^ 

4.  Extraterritorial  Powers.— See  the  title  Foreign  Corporations,  vol.  6, 
p.  306,  et  seq. 

5.  Congressional  Grant  to  State  Corporations  of  Additional  Fran- 
chises, Rights,.  ETC. — Congress  has  frequently  conferred  upon  railwav  com- 
panies, existing  under  territorial   or  state  laws,  additional  corporate   franchises. 


construction  to  be  ultra  vires.  Union  Pac. 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163  U.  S. 
564,  581,  41  L.  Ed.  265;  JacksonvUie,  etc., 
Nav.  Co.  T'.  Hooper,  160  U.  S.  514,  525,  40 
L.   Ed.    515. 

15.  Favorable  construction. — Union  Pac. 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163  U.  S. 
564,  594,  41  L.  Ed.  265;  Jacksonville,  etc., 
Nav.  Co.  V.  Hooper,  160  U.  S.  514,  40  L. 
E-d.   515. 

Principle  applied  to  transportation  of 
through  freight  and  passengers  over  con- 
necting lines. — Union  Pac.  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  564,  603,  41 
L.    Ed.   265. 

16.  Contracts  held  void  and  unenforce- 
able.—Thomas  V.  Railroad  Co.,  101  U.  S. 
71,  25  L.  Ed.  950;  Pennsylvania  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  30 
L.  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S-  24,  35  L.  Ed.  55;  St. 
Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R. 
Co.,  145  U.  S.  393,  36  L.  Ed.  738;  United 
States  V.  Union  Pac.  R.  Co.,  160  U.  S.  1. 
40  L.  Ed.  319;  Union  Pac.  R.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  163  U.  S.  564,  590,  41 
L.   Ed.  265. 

It  will  not  do  to  allow  a  railroad  to 
escape  from  the  obligations  it  has  assumed 
on  the  mere  suggestion  that  at  some  time 
in  the  remote  future  there  is  a  possi- 
bility that  such  a  contingency  may  arise. 
The  courts  are  competent  to  relieve  from 
the  consequences  of  so  radical  a  chanee 
of   condition.     Union    Pac.    R.    Co.   r'.    Chi- 


cago, etc.,  R.  Co.,  163  U.  S.  564,  590,  41  L. 
Ed.    265. 

Right  and  justice  measure  of  corporate 
action.— Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564,  604,  41  L.  Ed. 
265. 

17.  Engaging  in  other  business. — Jack- 
sonville, etc.,  Nav.  Co.  v.  Hooper,  160  U. 
S.  514,  523,  40  L.  Ed.  515. 

Maintaining  hotels — Florida  statute. — 
Jacksonville,  etc.,  Nav.  Co.  v.  Hooper,  160 
U.   S.   514,  526,   40   L.   Ed.   515. 

Power  to  purchase  and  operate  steam- 
boat held  not  to  exist. — Louisville,  etc.,  R. 
Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552, 
571,  43  L.  Ed.  1081;  Pearce  v.  Madison, 
etc.,  R.  Co.,  21  How.  441,  16  L.  Ed.  184; 
Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  131  U.  S.  371,  385,  33  L.  Ed. 
157. 

Manufacturing    cars   and   locomotives. — 

A  railroad  company  may,  if  authorized  by 
its  charter,  carry  on  not  simply  its 
strictly  railroad  business,  but  also  an  es- 
tablishment for  the  manufacture  of  cars 
and  locomotives.  The  fact  that  it  is  en- 
gaged in  these  two  different  works  would 
not  in  itself  subject  the  manufacture  of 
cars  and  locomotives  to  the  supervision  of 
the  legislature,  although  such  body  would 
have  the  right  to  regulate  the  charges  for 
railroad  transportation.  Chesapeake,  etc., 
Tel.  Co.  V.  Mannincr.  186  \].  S.  238,  247  46 
L.  Ed.  1144.  Sec  McGourkcy  v.  Toledo, 
etc.,  R.  Co.,  146  U.  S.  536,  552.  36  L.  Ed. 
1079.     See  ante,  "In  Cencral,"  TTT,  B,  1. 
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rights  and  privileges,  and  its  right  to  do  so  cannot  be  doubted — at  least  fran- 
chises of   a  similar  nature.^* 

C.  Regulation — 1.  Governmentai,  Control  and  Regulation. — Railroad 
corporations,  like  all  other  corporations  and  persons,  doing  business  within  the 
territorial  jurisdiction  of  a  state,  are  subject  to  its  law.^'-^  The  rights  of  the 
public  in  respect  to  railroads  should  be  fostered  by  the  courts.  It  is  one  of  the 
most  useful  functions  of  a  court  of  ec^uity  that  its  methods  of  procedure  are 
capable  of  being  made  such  as  to  accommodate  themselves  to  the  development 
of  the  interests  of  the  public,  in  the  progress  of  trade  and  traffic,  by  new 
methods  of  intercourse  and  transportation. ^^ 

2.  Internal  Control  and  Regulation. — As  to  the  mode  of  action  of  cor- 
porations in  general,  see  the  title  Corporations,  vol.  4,  p.  722.  See,  also,  the 
title  Officers  and  Agents  of  Private  Corporations,  vol.  8,  p.  957.  Trus- 
tees or  directors  are  in  law  the  managers  of  the  property  and  affairs  of  the 
corporation.  As  such  they,  in  all  litigation  involving  its  action,  represent  it, 
its  stockholders  and  creditors.  If  they  violate  their  trust,  the  remedy  must 
be  sought  in  some  court  of  original  jurisdiction. ^i  ^ 

IV.    Location  of  Road  and  Termini. 

A.  Construction  of  Statute. — A  statute  designating  the  location  and  ex- 
tent of  a  line  of  road  should  receive  a  reasonable  interpretation,  and  an  ex- 
tension of  the  road  coming  fairly  within  the  description  will  be  held  to  be 
within  the  power  of  railroad  company.22 

B.  Restrictions  as  to  Location. — A  provision  in  a  railroad  charter  that 
nothing  therein  contained  shall  authorize  said  corporation  to  make  a  location 
of  their  track  within  any  city,  without  the  consent  of  the  common  council  of 
such  city,  operates  as  a  restriction  upon  the  power  of  the  railroad  to  locate  its 
track,  or  other  structures,  depots,  engine  houses  or  otherwise,  over  any  lands 
or  other  public  property  over  which  the  police  power  of  the  city  extends, ^^ 
not  only  as  at  the  date  of  the  charter  but  as  subsequently  enlarged. ^-^ 

C.  Change  or  Abandonment  of  Location. — Where  a  contract  and  the 
law  contemplate  the  right  of  the  railroad  company  to  change  its  route  before 
being  built,  and  to  abandon  it  afterwards,  if  the  plaintiiY  is  injured  by  the 
change,  the  remedy  is  clearly  by  an  action  at  law  for  damages. 2-'*  Where  the 
locatioii  of  a  road  through  or  across  a  street  has  been  pointed  by  the  authority 

18.  Additional  grants  of  rights,  etc.,  by  As  to  legislative  control  and  regulation 
congress. — Oregon,  etc.,  R.  Co.  v.  Skot-  of  the  operation  of  raih-oads  and  as  to  the 
tovve,  162  U.  S.  490,  494,  40  L.  Ed.  1048;  constitutionality  of  such  regulations  as 
Sinking-Fund  Cases,  99  U.  S.  700,  727,  2")  have  been  before  the  courts,  see  post, 
L.    Ed.    496;     Pacific      Railroad      Removal  "Regulation,"   VI,   C,   2. 

Cases,  115  U.  S.  1,  15,  29  L.  Ed.  319;  Cali-  20,     judicial    control    and    regulation.— 

fornia  v.   Central    Pac.    R.    Co.,   127   U.    S-  Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 

1,   32   L.    Ed.    150;    United    States   v.    Stan-  163   U.   S.   564,   603,  41   L.    Ed.   265;   Joy  v. 

ford,    161    U.    S.    412,    431,    40    L-    Ed.    751;  St.  Louis,  138  U.  S.  1,  34  L.  Ed.  843. 

Central  Pac.  R.  Co.  v.  California,  162  U.  S.  21.     Internal    control    and    regulation. — 

91,   118,  123,  40  L.   Ed.  903;   Southern  Pac.  Railway  Co.  v.  .\lling,  99  U.  S.  463,  25  L. 

R.  Co.  V.  United  States,  183  U.  S.  519,  527,  Ed.    438.      See   post,   "Parties,"   VII,    D,   9, 

46   L.   Ed.   307.  b,    (9,). 

Creation    of   transcontinental     railway—  22.    Extension  fairly  within  description. 

Employment   of  agency  of   state  and   fed-  — Pennock   v.    Coe,   23    How.    117,    132,    16 

eral    corporations. — California     v.     Central  L.   Ed.  436. 

Pac    R    Co     127  U    S    1    39   32  L    Ed    150"  23.  Location  of  tracks,  structure,  etc. — 

Oregon,   etc.,   R.   Co.'i'.'  Sk'ottovve,   162   u'.  Consent  of  city  counsel.— Illinois  Cent.   R. 

^.  490    494    40  L-  Ed.  1048.  Co.   v.   Chicago,    176   U.    S.    646,   655,   44    L. 

19.  Subject  to  state  laws.— Chicago,  etc.,  Ed.  622.                                     ,            ,          , 

R.  Co.  V.  Solan,  169  U.  S.  133,  137,  42  L.  24.  City  as  subsequently  enlarged- 
Ed.  688;  Louisville,  etc.,  R.  Co.  v.  Ken-  Illinois  Cent.  R.  Co.  v.  Chicago,  176  U.  S. 
tucky,  183  U.  S.  503,  513,  46  L.  Ed.  298;  646,  665,  44  L.  Ed.  622. 
Olcott  V.  Supervisors,  16  Wall.  678,  694,  ,25.  Change  of  location  of  line— Dam- 
21  L-  Ed.  382;  Chicago,  etc.,  R.  Co.  v.  ages. — Hoard  v.  Chesapeake,  etc.,  R.  Co., 
Iowa.  94  U.   S.    155,  24  L.   Ed.   94.  123  U.  S.  222,  226,  31  L.   Ed.   130. 
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granting  the  right  to  the  use  thereof,  a  change  of  location  can  only  be  made  by 
consent  of  such  authority.-*^ 

D.  Termini. — Where  the  termini  of  a  road  is  designated  by  law,  such  pro- 
vision must  be  complied  with.-" 

V.   Property. 

A.  In  General. — Although  the  functions  of  a  railroad  are  public  in  their 
nature,  the  company  holds  the  legal  title  to  the  property  which  it  has  under- 
taken to  employ  in  the  discharge  of  those  functions.-^  And,  as  incident  to 
ownership,  it  may  use  the  property  for  the  purposes  of  making  profit  for  itself; 
such  use,  however,  being  always  subject  to  the  condition  that  the  property 
must  be  devoted  primarily  to  public  objects,  without  discrimination  among 
passengers  and  shippers,  and  not  be  so  managed  as  to  defeat  these  objects.^^ 
Definitions  of  "railroad  property,"  "rolling  stock,"  and  "railroad  track,"  with 
reference  to  the  particular  statutes  making  use  of  the  terms,  will  be  found  in 
the  note.-^^' 

B.  Right  of  Way  and  Other  Real  Interest — 1.  Power  to  Acquire  and 
HoivD  Real  Estate. — In  general  there  is  no  authority  for  a  railroad  corpora- 
tion to  receive  an  indefinite  quantity  of  lands,  whether  by  purchase  or  gift,  to 
be  converted  into  money  or  held  for  any  other  purposes  than  those  mentioned 
in  its  act  of  incorporation.-^ ^ 

2.  "Right  of  Way.'''' — The  phrase  "right  of  way"  may  mean  a  grant  to  a 
natural  person  for  private  purposes  or  it  may  mean  a  grant  to  a  railroad  for 
public  purposes.'^^  In  the  latter  sense  it  is  a  grant  of  the  land  itself  and  not 
merely  a  right  of  passage  over  the  land.-^^  It  is  a  very  substantial  thing,  more 
than  a  mere  right  of  passage  or  an  easement,  and  has  the  substantiality  of  the 
fee.2^      It   has   been   said   that   the   interest   granted   is   real   estate   of   corporeal 


26.  Change  of  location  through  or  over 
street. — See  post,  "Use  of  Streets  and 
Highways,"   V,  B,   8. 

27.  Termini.— Union  Pac.  R.  Co.  v.  Hall, 
91   U.   S.   343,   23   L.    Ed.   428. 

Termini  of  Iowa  branch  of  Union  Pa- 
cific—Union Pac.  R.  Co.  f.  Hall,  91  U.  S. 
343,  23  L.   Ed.  428. 

28.  Property — Right  and  interest  in 
general. — Donovan  v.  Pennsylvania  Co., 
199  U.  S.  279,  50  L.  Ed.  192.  See  the  title 
CORPORATIONS,  vol.  4,  p.  72.5. 

29.  Limitation  on  right  to  use. — Dono- 
van v.  Pennsvlvania  Co.,  199  U.  S.  279,  50 
L.  Ed.  192.  See  post,  "Regulation,"  VI,  C, 
2.  See  the  title  CARRIERS,  vol.  3.  p. 
622. 

Use  of  property  to  best  advantage  for 
profit.— Donovan  v.  Pennsylvania  Co.,  199 
U.   S.  279.  50  L.   Ed.  192. 

30.  "Railroad  property"  —  "Rolling 
stock" — "Railroad  track." — Mcllcnry  ?'. 
Alford,  ]f)8  U.  S.  651,  42  L.  Ed.  014;  Pitts- 
burgh, etc.,  R.  Co.  V.  Backus,  154  U.  S. 
421.    31    U.    Ed.    1031. 

"Railroad  track"  embraces  all  fixed 
property. — Huntington  7'.  Worthen.  120  U. 
S.   97,   30    L.    Ed.    588. 

31.  Power  to  acquire  and  hold  real  es- 
tate— Wisconsin  statute. — Case  x\  Kelly, 
133   U.    S.   21,   2r>.   33   L.   Ed.   513. 

Validity  of  title  acquired — Action  of 
court.— Case  ?•.  Kelly,  133  U.  S.  21,  28.  33 
L.    Ed.    513. 

32.  Phrase  "right  of  way." — New  Mexico 
r.'.  United  States  Trust  Co.,  172  U.  S.  171, 
181.  43  L.  Ed,  407:  Joy  7'.  St.  Louis.  138 
U.  S.  1.  44.  34  L.  Ed.  843.     See,  generally. 


the  title  EASEMENTS,  vol.   5,  p.  69n. 

33.  Grant  of  land  itself  and  not  an  ease- 
ment.— Missouri,  etc.,  R,  Co.  v.  Roberts, 
152  U.  S.  114,  38  L.  Ed.  377;  New  Mexico 
v.  United  States  Trust  Co.,  172  U.  S.  171, 
182,  43  L.  Ed.  407;  Joy  v.  St.  Louis,  138 
U.  S.  1,  44,  34  L.  Ed.  843.  However,  see 
the  case  of  East  Alabama  R.  Co.  v.  Doe, 
114  U.   S.   340,  350,  29   L.   Ed,   136, 

34.  Substantialities  of  the  fee. — West- 
ern Union  Tel.  Co.  7'.  Pennsvlvania  R. 
Co.,  195  U.  S.  540,  570,  49  L-  Ed.  312,  fol- 
lowed in  Western  Union  Tel.  Co.  7'.  Penn- 
sylvania R.  Co.,  195  U.  S.  594,  49  L.  Ed. 
332;  Donovan  z'.  Pennsylvania  Co.,  199  U. 
vS.   279.   50   L.    Ed.    192. 

Applications  of  the  principle  to  rail- 
roads.— Galveston  Railroad  f.  Cowdrcy,  11 
Wall,  459,  20  L.  Ed.  199;  United  States 
7'.  New  Orleans  Railroad,  12  Wall,  302.  20 
L.  Ed.  434;  Thompson  v.  White  Water 
Valley  R.  Co.,  132  U.  S,  68,  33  L,  Ed,  250; 
Porter  z>.  Pittsburg  Bessemer  Steel  Co., 
122  U,  S,  267.  30  L.  Ed,  1210;  Joy  7'.  St. 
Louis,  138  U.  S,  1.  34  L.  Ed,  843;  New 
Mexico  V.  United  States  Trust  Co,,  172 
U,  S,  171.  43  L.  Ed.  407;  Donovan  7-. 
Pennsylvania  Co.,  199  U.  S,  279,  50  L. 
Ed.    192, 

Track  and  other  structures  become  part 
of  right  of  way, — New  Mexico  7',  United 
States  Tru-t  Co..  172  l^.  S.  171,  1S4.  CI  L. 
Ed.    407. 

Track  and  other  structure  incident  to 
and  inseparable  from  right  of  way. — Joy 
7'.  St.  Louis,  13)=!  U.  S.  1,  34  L.  Ed.  843; 
New  Mexico  7'.  United  States  Trust  Co,, 
172    U.    S.    171.    185.    43    T,     V.(\     407. 
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quality,  and  that  the  principles  of  such  apply.-*-'^ 

3.  Estate,  Right  and  Interest. — A  railroad  right  of  way  is  so  far  private 
property  as  to  be  entitled  to  that  provision  of  the  constitution  which  forbids 
its  taking,  except  under  the  power  of  eminent  domain  and  upon  payment  of 
compensation.^** 

4.  Width  of  Right  of  Way. — The  legislation  of  the  state  determines  the 
width  of  the  right  of  way  to  be  used  by  railroad  companies.-"^" 

5.  CoNDiTiOiVAL  Grant  of  Land — a.  In  General. — Where  a  grant  of  land 
to  a  railway  company  stipulates  that  unless  the  company  construct  a  certain 
length  of  road  within  a  given  time,  the  land  shall  revert  to  the  grantor,  such 
grant  is  upon  a  condition  subsequent,  for  breach  of  which  the  grantor  may 
enter  and  repossess  himself."** 

b.  Breach  of  Condition— Forfeiture. — In  the  case  of  a  private  grant,  an  entry 
by  the  grantor,  or  any  act  equivalent  thereto,  showing  a  purpose  to  take  ad- 
vantage of  the  breach  of  condition  subsequent,  and  to  reclaim  the  estate  for- 
feited by  such  breach,  is  all  that  is  required.-"*^  But  in  the  case  of  a  public 
o-rant,  the  right  of  the  government  to  repossess  itself  of  the  estate  granted  may 
be  asserted  through  judicial  proceedings,  or  by  some  legislative  act  showing 
an  assertion  of  ownership  on  account  of  the  breach  of  the  condition  upon  which 
the  original  grant  was  made.'*^ 

6.  Covenants. — See  the  title  Covenants,  vol.  5,  pp.   11,  12. 

7.  Use  of  Right  of  Way. — The  right  of  way  is  so  closely  connected  with 
the  operations  of  the  railroad  company  that  its  use  may  be  so  regulated  by  the 
state  as  to  promote  the  ends  for  which  the  corporation  was  created,  and  thus 
subserve  the  interests  of  the  general  public  without  interfering  unreasonably 
with  the  company's  management  of  its  property.*  ^  Although  a  railroad  cor- 
poration holds  its  station  grounds,  tracks,  and  right  of  way,  for  the  public  use 
for  which  it  is  incorporated,  yet  they  are  its  property,  to  be  occupied  by  itself 
or  by  others,  in  any  manner  which  it  may  consider  best  fitted  to  promote,  and 
not  t(i  interfere  with,  tl^v;  public  use.*-     And  it  is  not  obliged,  and  cannot  even 


35.  Real  estate  of  corporeal  quality.— 
New  Mexico  v.  United  States  Trust  Co., 
172  U.   S.   171,  184,  43   L.   Ed.   407. 

36.  Estate  right  and  interest. — Western 
Union  Tel.  Co.  :■.  Pennsylvania  R.  Co.. 
195  U.  S.  540,  573,  49  L.  Ed.  312,  followed 
in  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  594,  49  L.  Ed.  332. 
See  ante,  "Right  of  Way."  V,  B,  2;  post, 
-Use  of  Right  of  Way,"  V,   B,  7. 

Private  property. — Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  24 
L.   Ed.   708. 

37.  Width  of  right  of  way. — St.  Louis, 
etc..  R.  Co.  V.  Mathews,  165  U.  S.  1,  17.  41 
L.  Ed.  611;  Hartford  Fire  Ins.  Co.  r.  Chi- 
cago, etc..  R.  Co.,  175  U.  S.  91.  101,  44  L. 
Kd.  84.  See,  generally,  the  titles  EMI- 
NENT DOMAIN,  vol.  5,  p.  746;  PUB- 
LIC L.-WDS,  ante,  p.  1. 

38.  Conditional  grant. — Schlesinger  '<■. 
Kansas  City,  etc..  R.  Co.,  152  U.  S.  444,  38 
L.  Ed.  .507.  See  the  title  CONDITIONS, 
vol.   3,   p.    1004. 

39.  Breach  of  condition — Forfeiture — 
Private  grant. — Schlesinger  -'.  Kansas  City, 
etc.,  R.  Co..  1.52  U.  S.  444,  453.  3S  L.  Ed. 
.^.07.  See  the  titles  CONDITIONS,  vol. 
3,  p.   1007;   DEEDS,  vol.  5,  p.  279. 

40.  Public  grant. — Schlesinger  v.  Kan- 
sas Citv.  etc.,  R.  Co.,  1.52  U.  S.  444,  453. 
38  L.  Ed.  507;  Earnsworth  v.  Minnesota, 
«tc..  R.  Co.,  92  U.  S.  49.  67,  23  L.   Ed.  530; 


New  Orleans  Pac.  R.  Co.  v.  United  States, 
124  U.  S.  124,  130,  31  L.  Ed.  383.  See  the 
title    PUBLIC    LANDS,    ante,    p.    1. 

Judicial  proceeding  not  absolutely  nec- 
essary when  not  prescribed  by  grant  it- 
self.— Schlesinger  v.  Kansas  City,  etc.,  R. 
Co.,   152   U.    S.   444,   453,   38   L.    Ed.   507. 

41.  Use  of  right  of  way. — Cargill  Co.  v. 
Minnesota,  180  U.  S.  452,  469,  45  L.  Ed. 
619.     See  ante,  "Regulation,"  VI,  C,  2. 

Licensing  and  regulating  elevators. — 
Cargill  Co.  <•.  Minnesota,  180  U.  S.  452, 
469.   45    L.    Ed.   619. 

Validity  oi  classification  and  require- 
ment of  license. — Gulf,  etc..  R.  Co.  z:  Ellis. 
165  U.  S.  150,  165,  41  L.  Ed.  666;  Cargill 
Co.  7'.  Minnesota,  180  U.  8.  452,  469,  45 
L.   Ed.    619. 

42.  Occupied  in  manner  not  consistent 
with  public  use. — Hartford  Fire  Ins.  Co.?'. 
Chicago,  etc.,  R.  Co.,  175  U.  S.  91,  99,  44 
L.  Ed.  84;  Grand  Trunk  R.  Co.  v.  Rich- 
ardson. 91  U.  S.  454,  23  L.  Ed.  356;  Mis- 
souri Pac.  R.  Co.  7'.  Nebraska,  164  U.  S. 
403.    414.   41    L.    Ed.   489. 

Right  to  lease  or  permit  or  to  occuoy 
and  build  thereon. — Hartford  Fire  Ins.  Co. 
TV  Chicago,  etc..  R.  Co..  175  U.  S.  91,  99, 
44  L.  Ed.  84;  Grand  Trunk  R.  Co.  7:  Rich- 
ardson, 91    U.    S.   454,_  23   L.   Ed.   356. 

Necessity  for  providing  facilities  for  re- 
ceivin*;;  goods  offered  to  be  transported. 
— Covington     Stock-Yards     Co.     t'.     Keith, 
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be  compelled  by  statute,  against  its  will,  to  permit  private  persons  or  partner- 
ships to  erect  and  maintain  elevators,  warehouses  or  similar  structures,  for 
their  own  benefit,  upon  the  land  of  the  railroad  company.^-^ 

8.  Use  of  Streets  and  Highways— a.  In  General.— Although  no  perma- 
nent obstruction,  like  a  depot  building,  can  be  erected  on  the  streets  of  a  town, 
it  is  held  in  some  jurisdictions  that  they  may,  by  public  authority,  be  occupied 
by  railway  tracks  without  the  consent  of  the  adjacent  proprietor,'  and  without 
compensation,  whether  the  fee  of  the  streets  be  in  him  or  in*  a  third  person.*^ 
The  title  to  the  streets  of  Washington  is  in  the  United  States,  and  not  in  the 
city,  or  in  the  owners  of  the  adjacent  lots,^^  and  the  right  to  use  them  for  any 
otiier  than  the  ordinary  use  of  streets  must  proceed   from  conoress.-**' 

b.  Duty  to  Render  Highzmy  Safe. — A  steam  railroarl  is  an  additional  servi- 
tude, and  if  it  is  built  across  a  highway,  it  must  do  all  things  necessary  to 
render  the  highway,  for  all  its  legitimate  uses,  as  safe  as  it  was  before  the 
railroad  was  built  across  it,  or  would  be,  if  such  railroad  were  not  built  across 
it  at  all.-*' 

9.  Grants  of  Public  Land  to  Aid  Railroads. — As  to  grants  of  public 
lands  to  aid  in  the  construction  of  railroads  and  for  rights  of  way,  station  pur- 
poses, etc.,  see  the  title  Public  Lands,  ante,  p.  L 

C.  Personal  Property.— The  property  of  a  railroad  corporation  is  to  be 
deemed,  in  every  legal  sense,  private  property  as  between  it  and  those  of  the 
general  public  who  have  no  occasion  to  use  it  for  purposes  of  transportation.-*" 
Contracts  by  which  railroads,  insufficiently  equipped  with  rollino-  stock,  lease 
or  purchase,  under  the  form  of  a  conditional  sale,  such  equipment  from  man- 
ufactures, are  not  of  uncommon  occurrence  and  when  entered  into  bona  fide  for 
the  benefit  of  the  road,  are  recognized  as  valid  by  the  courts.'*'' 

D.  Liability  to  Execution. — In  some  jurisdictions  the  property  of  a  rail- 


139  U.  S.  128,  35  L.  Hd.  73;  Hartford  Fire 
Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  175  U. 
S.  91,  99,  44  L.   Ed.   84. 

43.  Right  to  put  warehouse  or  other 
building  upon  land  of  railroad  without  its 
consent. — Hartford  Fire  Ins.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  175  U.  S.  91,  99,  44  L. 
Ed.  84;  Missouri  Pac.  R.  Co.  v.  Nebraska, 
164  U.  S.  403,  41  L.  Ed.  489;  Grand  Trunk 
R.  Co.  V.  Richardson,  91  U.  S.  454,  468,  23 
L.    Ed.   356. 

44.  Use  of  streets  and  highways — Iowa 
law.— Barney  v.  Keokuk,  94  U.  S.  324,  24 
L.  Ed.  224;  Burlington  Gas  Light  Co.  v. 
Burlington,  etc.,  R.  Co.,  165  U.  S.  370',  41 
L.  Ed.  749.  See  the  title  STREETS 
AND  HIGHWAYS. 

Right  of  adjoining  landowner  to  re- 
strain —  Compensation.  —  Burlington  Gas 
Light  Co.  V.  Burlington,  etc.,  R.  Co.,  165 
U.    S.    370,   373,    41    L.    Ed.    749. 

Maryland  charter  of  Baltimore  and  Ohio 
Railroad  construed. — District  of  Columf/ia 
Comm'rs  v.  Baltimore,  etc.,  R.  Co.,  114  U. 
S.    453,   461,   29   L.    Ed.    216. 

45.  Title  to  streets  in  Washington  city. 
— District  of  Columbia  Comm'rs  7'.  Balti- 
more, etc.,  R.  Co..  114  U.  S.  453,  460,  29 
L.  Ed.  216,  citing  Potomac  Steamboat  Co. 
V.  Upper  Potomac  Steamboat  Co.,  109  U. 
S.   672,  27  L.    Ed.   1070. 

46.  Necessity  for  consent  of  congress. 
— District  of  Cnhimbia  Comm'rs  7'.  Bal- 
timore, etc.,  R.  Co.,  114  U.  S.  453,  460,  29 
L.   Ed.  216. 


Consent  of  congress  necessary  under 
ch.  18  Rev.  Stat.  Dist.  Columbia,  General 
Incorporation,  Class  7,  concerning  cor- 
poration.—District  of  Columbia  Comm'rs 
r.  Baltimore,  etc.,  R.  Co.,  114  U.  S.  453  29 
L.    Ed.   216. 

Departure  from  route  originally  pre- 
scribed.— If  there  is  to  be  any  departure 
in  any  direction  from  the  line  of  track  as 
originally  prescribed  by  congress,  per- 
mission therefor  must  be  obtained  from 
congress,  as  that  body  and  not  the  court 
nor  the  conipany,  is  the  judge  of  the  ne- 
cessity of  such  change,  and  of  the  manner 
in  which  it  should  be  made  and  the  safe- 
guards which  should  accompany  it.  Dis- 
trict of  Columbia  Comm'rs  7-.  Baltimore 
etc.,  R.  Co.,  114  U.  S.  453,  4C3,  29  L.  Ed. 
216.  See,  also,  ante.  "Change  or  Abandon- 
ment .of    Location,"    IV,    C. 

47.  Duty  to  render  highway  safe. — De- 
troit, etc..  Railway  7'.  Osborn,  1S9  U  S 
383,  389.  47  E.  Ed.  860.  See  the  title 
STREETS   AND   HIGHWAYS. 

48.  Personal  property.— Donovan  v. 
Pennsylvania  Co.,  199  U.  S.  279  50  L  Ed 
192.  .... 

49.  Conditional  sales  of  rolling  stock 

McGourkey  7'.  Toledo,  etc..  R.  Co  146  U 
S.  536,  551,  552.  36  L.  Ed.  1079;' United 
States  7'.  New  Orleans  Railroad.  1?  Wall 
362.  20  L.  Ed.  434;  Eosdick  7'.  Schall  90 
U.  S.  23.'5,  25  L.  Ed.  339:  ATvcr  7'.  Car  Co 
102  U.  S.  1.  26  L.  Ed.  59.  See  pn^t.  "Vr\. 
oritics,"  VII,  E.     See  the  title  S.\LES. 
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road,  is  not  subject  to  execution  as  other  private  corporation  property.^** 
While  in  other  states  the  roHing  stock  and  movable  property  of  a  railroad  is 
considered  personal  property,  and  liable  to  execution  in  the  same  manner  as 
property  of  an  individuals^  An  easement  of  a  right  of  way  of  the  public 
service  corporation  cannot  be  levied  on  and  sold  at  an  execution  to  a  purchaser 
who  does  not  own  the  franchise.^- 

As  to  liability  of  real  estate  necessary  to  the  exercise  of  the  railroad  fran- 
chises, to  sale  unfler  fieri  facias  or  execution,  see  the  title  Exkcutions,  vol. 
6,  p.  90. 

VI.    Construction,    Equipment,    Maintenance    and    Operation. 

A.  Construction,  Equipment  and  Maintenance — 1.  Authority  to  Con- 
struct AND  Duty  to  CuMPi^HTJi  and  Operativ. — As  to  authority  to  con- 
struct and  operate  railroads,  see  ante,  "Right  to  Build  and  Operate,"  II. 

Duty  to  Complete  and  Operate. — The  obligation  of  one  railroad  corpora- 
tion to  fulfill  the  duties  of  its  charter  by  completing  its  connection  between  two 
designated  points,  is  an  obligation  inconsistent  with  a  perpetual  contract  to 
employ  another  corporation  to  do  its  carrying  business  between  those  two 
points.s^  A  railroad  company  may  be  bound  to  operate  and  run  the  whole  road, 
including  a  bridge  which  it  was  authorized  to  construct  only  for  the  uses  of  the 
road,  as  one  connected  and  continuous  lines'* 

Mandamus  to  Compel  Performance. ^^a — Where  the  charter  of  a  railroad 
corporation  simply  authorizes  the  corporation,  without  requiring  it,  to  construct 
and  maintain  a  railroad  to  a  certain  point,  it  has  been  held  that  it  cannot  be 
compelled  by  mandamus  to  complete  or  to  maintain  its  road  to  that  point,  when 
it  would  not  be  remunerative. ^^ 

2.  Curves. — Public  policy  does  not  require  the  courts  to  lay  down  any  rule 
of  law  to  restrict  a  railroad  company  as  to  the  curve?  it  shall  use  in  its  freight 
depots  and  yards,  where  the  safety  of  passengers  and  the  public  is  not  involved  ; 
much  less  that  it  should  be  left  to  the  varying  and  uncertain  opinions  of  juries 
to  determine  such  an  engineering  question.^^ 

3.  Fencks,  Cattle  Guards,  Gates,  etc. — As  to  regulations  requiring  fences, 
cattle  guards,  gates,  etc.,  and  fixing  the  liability  for  injuries  in  consequence  of 
a  failure  of  compliance  therewith.^"  see  post,  "Fencing  Road — Gates  and  Cattle 
Guards,"  VI,  C,  2,  a,   (5),   (f),  bb. 

4.  Injuries  and  Offenses  in  Course  of  Construction. — See  the  titles 
Due  Process  of  Law,  vol.  5,  p.  605 ;   Eminent  Domain,  vol.  5,  p.  772,  et  seq. 

5.  Obstruction  of  Navigable  Waters — Removal  of  Obstructions. — See 
the  titles  Constitutional  Law,  vol.  4,  pp.  405,  406;  Due  Process  of  Law, 
vol.  5,  p.  499.     See,  also,  the  title  Navigable  Waters,  vol.  8,  p.  848. 

50.  Execution. — Buncombe  County  chise. — East  Alabama  R.  Co.  v.  Doe,  114 
Comm'rs  v.   Tommey,   115   U.   S.   122,   135,       U.   S.  340,  29  L.   Ed.   136. 

29  L.  Ed.  305.     As  to  liability  of  real  es-  53.   Duty  to  complete — Inconsistent  obli- 

tate,  see  the  title  EXECUTIONS,  vol.  6,  gations.— Des  Moines,  etc.,  R.  Co.  v.  Wu- 

p.   90.  bash,  etc.,  R.  Co.,  135  U.  S.  576,  583,  34  L. 

51.  Personal   property— Illinois. — Union  Ed.  243. 

Trust  Co.  7'.  Morrison,  125  U.  S.  591,  609,  54.     Operation     as     continuous      line. — 

31  L.  Ed.  825;  Hammocks.  Loan,  etc.,  Co.,  Union   Pac.    R.   Co.  v.   Hall,   91   U.   S.   343, 

105   U.   S.   77,  91,  26   L.   Ed.   1111.  23   L.   Ed.   428. 

Prevention  of  execution  by  filing  bill  of  543.    See  the  title  MANDAMUS,  vol.  8, 

foreclosure    and    for    injunction    and    re-  p    77 

''if^^'-^},    'ra^   ll'T  r",    ':^i^l'^''''^""'  l~^  '55.'   Authority  and  duty    to     operate.- 

U.   S..  .91.  609.  31   L.   Ed.  825.  Northern    Pac.    R.    Co.   v     Dustin,    142    U. 

This  IS  a  partial  modification  of  the  gen-  <,    ^^^    ^^^    ^^   .,      ^^    ^^^c, 
eral    rule    that   the   property   of   a   railroad  ^  "     '"''''„,'     ,   '      t^"'      ■        ,.      d    -i 
corporation,    used    for    necessary    railroad  56.    Curves.— Tuttle  v.  Detroit    etc    Kail- 
purposes,  cannot  be  seized  and  sold  under  ^vay.  122  U.   S.   189,  194,  30   L.   h.d.  1114. 
an   execution   at  law.     Hammock  7'.   Loan,  57.     Failure    to    fence— Liability    for   in- 
etc,  Co..  105  U.  S.  77,  91.  26  T,.  Ed.  ini.  juries   to   animals. — See    the     tide     ANI- 

52.  Right    of   way   separate    from    fran-  M AI^S,  vol.  1,  p.  322. 
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6.  Obstruction  ob^  Drainage — Drainage  Act. — See  the  title  Due  Proc- 
ess OF  Law,  vol.  5,  p.  612. 

7.  Construction  Contracts. — See  the  titles  Contracts,  vol.  4,  pp.  552, 
583.  584;    Working  Contracts. 

B.  Establishment  of  Stations. — The  establishment  of  stations  at  proper 
places  is  the  first  duty  of  a  railroad  company,  and  the  state  can  provide  for  the 
enforcement  of  that  duty.^^  Whether  a  railroad  station  shall  be  built  in  a 
certain  place  is  a  question  involving  public  interests,  as  well  as  the  interests  of 
the  corporation  and  its  stockholders.^^  Such  a  question  is  more  appropriately 
determined  by  the  directors,  or,  in  case  of  abuse  of  their  discretion,  by  the 
legislature,  or  by  administrative  boards  entrusted  by  the  legislature  with  that 
duty,  than  by  the  ordinary  judicial  tribunals. *^*^ 

C.  Operation  of  Road — 1.  Authority  and  Duty  to  Operate.— See  ante, 
"Authority  to  Construct  and  Duty  to  Complete  and  Operate,"  VI,  A,  1. 

2.  Regulation — a.  Statutory  and  Municipal — (1)  In  General — Pozt'er  to 
Regulate. — Railroads  from  the  public  nature  of  the  business  by  them  carried 
on,  and  the  interest  which  the  public  have  in  their  operation,  are  subject,  as  to 
their  state  business,  to  state  regulation,  which  may  be  exerted  either  directly  by 
the  legislative  authority  or  by  administrative  bodies  endowed  with  power  to 
that  end."^  This  right  is  founded  upon  the  fact  that  such  corporations  are  re- 
garded as  public  highways.^2  They  are  incorporated  to  perform  a  public  service, 
and  it  is   for  the  state  to  define  their  powers  and  to  control  their  exercise  of 


58.  Duty  to  establish  stations. — Minne- 
apolis, etc.,  R.  Co.  z'.  Minnesota,  193  U.  S. 
53,  63,  48  L.  Ed.  614.  See  post,  "Au- 
thority of  Stockholders  and  Board  of  Di- 
rectors," X,  B,  4. 

59.  Place  of  station  a  question  of  pub- 
lic interest. — Beaslev  v.  Texas,  etc.,  R.  Co., 
191  U.  S.  492,  497,  48  L.  Ed.  274;  Northern 
Pac.  R.  Co.  V.  Dustin,  142  U.  S.  492,  499, 
35  L.  Ed.  1092. 

Invasion  of  property — Unreasonable  con- 
trol.— An  incorporated  village  might  be 
said  to  be  a  proper  place  for  a  station 
without  an  express  declaration  of  the  stat- 
ute. To  make  it  prima  facie  so  by  statute 
and  to  impose  the  burden  of  meeting  the 
presumption  thence  arising,  *  does  not 
amount  to  an  invasion  of  the  rights  of 
property  or  an  unreasonable  control  of 
property.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  193  U.  S.  53,  63,  48  L.   Ed.  614. 

60.  Place  of  stations — By  whom  de- 
termined.— Northern  Pac.  R.  Co.  v.  Dus- 
tin,   142   U.    S.   492,   499,    35    L-    Ed.    1092. 

61.  Statutory  and  municipal  regulation. 
—Atlantic  Coast  Line  R.  Co.  :■.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
19,  51  L.  Ed.  93;  Chicago,  etc.,  R.  Co.  v. 
Towa,  94  U.  S.  155,  24  L-  Ed.  94;  Peil?  v. 
Chicago,  etc.,  R.  Co.,  94  U.  S.  164,  24  L. 
Ed.  97;  Chicago,  etc.,  R.  Co.  v.  Ackley, 
94  U.  S.  179,  24  L.  Ed.  99;  Winona,  etc., 
R.  Co.  V.  Blake,  94  U.  S.  180,  24  L.  Ed. 
99;  Stone  v.  Wisconsin,  94  U.  S.  181,  24 
L*.  Ed.  102;  Ruggles  7'.  Illinois,  108  U.  S. 
526,  536,  27  L.  Ed.  812;  Illinios  Cent.  R. 
Co.  V.  Illinois,  108  U.  S.  541,  27  L.  Ed.  818; 
Railroad  Commission  Cases,  116  U.  S.  307, 
356,  29  L.  Ed.  636;  Dow  ?'.  Beidelman,  125 
U.  S.  680.  31  L.  Ed.  841;  Charlotte,  etc..  R. 
Co.  V.  Gibbes,  142  U.  S.  386.  35  L.  Ed. 
1051;  Chicago,  etc..  R.  Co.  v.  Wellman, 
143   U.    S.   339,   36   L.   Ed.   176;   Pcarsall   v. 


Great  Northern  R.  Co.,  161  U.  S.  646, 
665,  40  L.  Ed.  838;  Louisville,  etc.,  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  695,  40 
L.  Ed.  849;  Wisconsin,  etc..  Railroad  v. 
Jacobson,  179  U.  S-  287,  45  L.  Ed.  194; 
Minneapolis,  etc.,  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  Ed.  1151;  Minneapolis, 
etc.,  R.  Co.  V.  Minnesota,  193  U.  S.  53,  48 
L.  Ed.  614;  Chicago,  etc.,  R.  Co.  v.  Drain- 
age Comm'rs,  200  U.  S.  561,  584,  50  L. 
Ed.  596;  Atlantic  Coast  Line  R.  Co.  v. 
Florida,  203  U.  S.  256,  51  L-  Ed.  174;  Sea- 
board Air  Line  Railway  v.  Florida,  203 
U.  S.  261,  51  L.  Ed.  175;  Barton  v.  Bar- 
bour, 104  U.  S.  126,  135,  26  L.  Ed.  672; 
Georgia  R.,  etc.,  Co.  v.  Smith,  128  U.  S. 
174,  179,  32  L.   Ed.  377. 

62.  Foundation  of  right. — United  States 
7'.  Trans-Missouri  Freight  Ass'n,  166  U.  S. 
290,  332.  41  L.  Ed.  1007,  17  Sup.  Ct.  Rep. 
540;  Smyth  v.  Ames,  169  U.  S.  466,  544.  42 
L.  Ed.  819,  18  Sup.  Ct.  Rep.  418;  Donovan 
7'.  Pennsylvania  Co.,  199  U.  S.  279,  50  L. 
Ed.  192;  Barton  v.  Barbour,  104  U.  S.  126, 
135.  26  L.  Ed.  672;  Wisconsin,  etc..  Rail- 
road Co.  V.  Jacobson,  179  U.  S.  287,  296,  45 
L.  Ed.  194,  citing  Olcott  7'.  Supervisors,  16 
Wall.  678,  694,  21  L.  Ed  382;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  L^. 
S.  641.  34  L.  Ed.  295;  United  States  7'. 
Joint  Traffic  .^ss'n,  171  U.  S.  505,  569, 
570,  43  L.  Ed.  259;  Lake  Shore,  etc.,  R. 
Co.  V.  Ohio,  173  U.  S.  285,  301,  43  L.  Ed. 
702.  See  ante.  "Definition  and  Nature," 
I.  A. 

Instances  where  exercise  of  power  is 
discussed. — Louisville,  etc.,  R.  Ci\  v.  Ken- 
tucky. 161  U.  S.  677,  696,  40  L.  Ed.  849; 
Lake  Shore,  etc.,  R.  Co.  7'.  Ohio,  173  U.  S. 
285,  292,  43  L.  Ed.  702;  Holden  7'.  Hardy. 
169  U.  S.  366.  376,  392,  42  L.  Ed.  780;  Wx- 
consin.  etc..  Railroad  Co.  7'.  Jacobson,  179 
U.    S.   287,   297,   45   L.    Ed.    194. 
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such  povvers.63  They  are  subject  to  legislative  control  in  all  respects  necessary 
to  protect  the  public  against  danger,  injustice,  and  oppression.^*  but  such  con- 
trol must  be  exercised  with  due  regard  to  the  constitutional  guarantees  for  the 
protection  of  property,"'  and  not  interfere  with  the  proper  conduct  of  the  busi- 
ness of  the  railroad  corporation  in  matters  which  do  not  fairly  belong  to  the 
domain  of  reasonable  regulation/'"  The  legislatures  may  annex  such  condi- 
tions as  they  please  with  regard  to  intrastate  transportation,  and  such  other 
rules  regarding  interstate  commerce  as  are  not  inconsistent  with  the  general 
right  of  such  commerce  to  be  free  and  unobstructed."" 

(2)  Constitutional  Reservation  of  Power.— A  company  voluntarily  formed 
to  carry  on  business  wholly  within  a  state,  cannot  successfully  contend  that  it 
can  be  exempted  by  the  courts  from  the  operation  of  the  constitution  of  the 
state,"^  if  not  protected  by  a  valid  contract,  bringing  it  under  the  protection  of 
the  United  States  constitution."" 

(3)  Authoritx  of  Municipal  Corporations  under  Statutory  Grant  of  Pozver. — 
Municipal  corporations  authorized  by  statute  to  require  railroad  companies  to 
provide  protection  against  injury  to  persons  and  property,  have  plenary  power  in 

this  respect."^ 

(4)  Control  by  Commissioners— (sl)  In  General.— The  state  has  power  to 
exercise  this  control   through  boards  of  commissioners,"  ^   and   statutes   creating 


exerci 

63.  State  control  •of  performance  of 
public  service. — Louisville,  etc.,  R.  Co.  z'. 
Kentucky,  183  U.  S.  503,  512,  46  L.  Ed. 
298-  Wisconsin,  etc.,  Railroad  v.  Jacobson, 
179  U.  S.  287,  297,  45  L.  Ed.  194;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641,  657,  34  U  Ed.  295;  Chicago,  etc., 
R  Co.  V.  Pullman  Southern  Car  Co.,  139 
U.  S.  79,  90,  35  L.  Ed.  97;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  475,  38  L,.  Ed.  1047;  United  States  v. 
Trans-Missouri  Freight  Ass'n,  1G6  U.  S. 
290,  332,  41  L.  Ed.  1007;  Smyth  v.  Ames, 
169  U.  S.  466,  544.  42  L.  Ed.  S19;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285, 
501  43  L.  Ed.  702;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  353,  48 
L.    Ed.   679. 

64.  Protection  of  public  from  oppres- 
sion, etc. — New  York,  etc.,  R.  Co.  v.  Bris- 
tol 151  U.  S.  556,  571,  38  L.  Ed.  269;  Car- 
gill  Co.  v.  Minnesota,  180  U.  S.  452,  469,  45 
L.  Ed.  619;  Olcott  V.  Supervisors,  16  Wall. 
678,  694,  21  L-  Ed.  382;  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  696,  40 
L  Ed.  849;  Detroit,  etc.,  Railway  v.  Os- 
bnrn,  189  U.  S.  383,  47  L.  Ed.  860. 

Grant  of  immunity  from  legitimate  gov- 
ernmental control,  sec  the  title  C.\R- 
RIl'.RS,    vol.    3,    pp.    626,    627,    628. _ 

Railroad  required  to  bear  salaries  and 
expenses  of  commissioners, — Charlotte, 
etc.,  R.  Co.  V.  Gibbes,  142  U.  S.  386,  35  L- 
Ed.  1015;  Louisville,  etc..  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  696,  40  L.  Ed.  849. 
65.  Protection  of  constitutional  guaran- 
tees.—Olcott  7'.  Supervisors,  16  Wall.  678, 
604,  21  L.  Ed.  382;  Sinking-Fund  Cases.  99 
U.  S.  700,  719,  25  L.  Ed.  496;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co..  135 
U  S.  641,  657,  34  L.  Ed.  295;  Smyth 
r.  Ames,  169  U.  S.  466,  544,  42  L.  Ed. 
819;  Cargill  Co.  v.  Minnesota,  180  U.  S. 
452,  469,  45  L.  Ed.  619;  Detroit,  etc..  Rail- 
way V.   Osborn,   189  U.   S.   383,  47   L.   Ed. 


860.  See  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  p.  1;  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  499. 

66.  Wisconsin,  etc..  Railroad  v.  Jacob- 
son,  179  U.  S.  287,  297,  45  L.  Ed.  194; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  Ed.  858;  Detroit,  etc.. 
Railway  v.  Osborn,  189  U.  S.  383,  47  L. 
Ed.    860. 

67.  Regulation  of  intrastate  and  inter- 
state commerce. — Houston,  etc.,  R.  Co.  z'. 
Mayes,  201  U.  S.  321,  328,  50  L.  Ed.  772. 
As  to  validity  of  statutes  and  ordinances 
regulating  intrastate  and  interstate  com- 
merce, see  the  title  INTERSTATE  AND 
FOREIGN   COMMERCE,  vol.  7,  p.  269. 

68.  Reservation  of  power  to  regulate. — 
Louisville,  etc.,  R.  Co.  r.  Kentucky,  183 
U.  S.  503,  '513,  46  L.  Ed.  298.  And  it 
seems  to  be  evident  that  it  takes,  holds 
and  operates  its  road  subject  to  the  con- 
stitutional inhibitions,  and  is  without 
power   to   challenge    their   validity. 

69.  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  513,  46  L.  Ed.  298.  See, 
generally,  the  title  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS,  vol. 
6,    p.    758. 

70.  Authority  of  municipal  corporation 
under  statutory  grant  of  power. — Hayes 
V.  Michigan  Cent.  R.  Co.,  Ill  U.  S.  228,  28 
L.    Ed.   410. 

And  an  ordinance  granting:  a  right_  of 
way  over  a  tract  of  land,  which  requires 
the  erection  of  suitable  fences  on  the  line 
of  the  road  and  gates  at  street  crossing^ 
is  an  exercise  of  the  right  of  municipal 
legislation,  and  not  a  mere  contract  and 
has  the  force  of  law  within  the  corporate 
limits.  Hayes  ?'.  Michigan  Cent.  R.  Co., 
Ill  U.   S.   228,  28   L.    Ed.   410. 

71.  Control  by  commissioners. — New 
York,  etc.,  R.  Co.  -•.  Bristol,  151  U.  S.  556, 
571,  38  L.   Ed.  269. 
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commissions   and   charging   them   with   the   duty   of   supervising   railroads,   have 
been  upheld  as  constitutional  and  valid. "- 

(b)  Suspension  and  Removal  of  Commissioners. — See  the  titles  Due  Process 
OF  Law,  vol.  5,  p.  538,  et  seq. ;  Constitutionae  Law,  vol.  4,  pp.  167   ZV  381 
386.  ^f         >        ,        , 

(c)  Injunction  Suit  in  Federal  Court  against  Commissioners. — The  commis- 
sion to  supervise  and  to  some  extent  control  the  acts  of  railroads,  in  Mississippi, 
is  not  a  court,  but  it  is  a  mere  administrative  agency  of  the  state  (so  held  by  the 
Mississippi  court),  and  as  such  is  subject  to  a  suit  by  the  citizens  brought  in 
the  federal  court  to  obtain  an  injunction  against  them.'^^ 

(5)  Constitutionality  and  Validity  of  Regulations — (a)  In  General. — The 
right  of  ownership  of  railway  property  like  other  property  rights  finds  protec- 
tion in  constitutional  guarantees,  and,  therefore,  wherever  the  power  of  re<nila- 
tion  is  exerted  in  such  an  arbitrary  and  unreasonable  way  as  to  cause  it  to  be 
in  efifect  not  a  regulation  but  an  infringement  upon  the  right  of  ownership,  such 
an  exertion  of  power  is  void  because  repugnant  to  the  due  process  and  equal  pro- 
tection clauses  of  the  fourteenth  amendment.'^^  The  exact  limit  of  lawful  leg- 
islation upon  the  subject  interstate  commerce  cannot  in  the  nature  of  things  be 
defined.  It  can  only  be  illustrated  from  decided  cases,  by  applying  the  principles 
therein  enunciated,  determining  from  these  whether  in  the  particular  case  the 
rule  be  reasonable  or  otherwise."-'' 

(b)  Regulation  of  Rates  and  Charges. — See  the  titles  Carriers,  vol.  3,  pp.622, 
630;  Interstate  and  Foreign  Commerce,  vol.  7,  pp.  411,  424. 

(c)  Compelling  Trains  to  Stop  at  Certain  Places. — See  the  title  Interstate 
and  Foreign  Commerce,  vol.  7,  pp.  418,  419. 

(d)  Time,  Place  and  Manner  of  Delivery. — See  the  title  Interstate  and 
Foreign  Commerce,  vol.  7,  p.  423. 

(e)  Connection  Regulations. — See  the  title  Carriers,  vol.  3,  p.  640. 

(f)  Regulations  to  Prevent  Injuries  to  Person  or  Property~^a.  In  General. 
— It  is  within  the  power  of  the  state  to  prescribe  the  safeguards  and  precautions 
foreseen  to  be  necessary  and  proper  to  prevent  by  anticipation  those  wrongs  and 


72.  Mississippi  statute  valid — Not  in- 
consistent or  uncertain. — Railroad  Com- 
mission Cases,  116  U.  S.  307,  29  L.  Ed. 
636. 

73.  Suit  for  injunction. — Mississippi  Rail- 
road Commission  t'.  Illinois  Cent.  R.  Co., 
203  U.  S.  33.5,  341,  51  L.  Ed.  209,  citing 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  No. 
1,  154  U.  S.  362,  38  L.  Ed.  1014;  Smytli 
r.  Ames,  169  U.  S.  466,  42  L.  Ed.  819; 
Prout  V.  Starr.  188  U.  S.  537,  47  L.  Ed. 
584. 

74.  Constitutiona'Jty  in  general. — At- 
lantic Coast  Line  R.  Co.  t'.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  20,  51  L 
Ed.  933;  Railroad  Commission  Cases,  116 
U.  S.  307,  331,  29  L.  Ed.  636;  Chicago, 
■etc.,  R.  Co.  7'.  Minnesota,  134  U.  S.  418, 
455,  33  L.  Ed.  970;  CJiicago,  etc.,  R.  Co. 
T-.  Wellman,  143  U.  S.  339,  344,  36  L  Ed. 
176;  Reagan  t'.  Farmers*  Loan,  etc.,  Co. 
No.  1,  154  U.  S.  362,  399,  38  L.  Ed.  1014;  St. 
Louis,  etc..  R.  Co.  v.  Gill,  156  U.  S.  649,' 
657,  39  L.  Ed.  567;  Chicago,  etc.,  R.  Co. 
7'.  Chicago,  166  U.  S.  226,  241.  41  L.  Ed. 
079;  Smvth  r:  Ames,  169  U.  S.  466,  512, 
42  L.  Ed.  819;  Chicago,  etc..  R.  Co.  ?-. 
Tompkins,  176  U.  S.  167,  172,  44  L.  Ed. 
417;  Minneaoolis,  etc.,  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257,  46  L.  Ed.  1151;  Chi- 
cago, etc..  R  Co.  ZK  Drainage  Comm'rs, 
^00  U.   S.  561,   592.   50  L.    Ed.   596. 


Validity  of  regulations.— New  York, 
etc.,  R.  Co.  V.  Bristol,  151  U.  S.  556,  571, 
38    L.    Ed.   269. 

Regulation  of  highway  to  promote  pub- 
lic convenience.— Cargill  Co.  v.  Minnesota, 
180    U.    S.    452,    469,   45    L.    Ed.    619. 

75.  Interstate  commerce. — Houston,  etc., 
R.  Co.  V.  Maves.  201  U.  S.  321.  328,  50 
L.  Ed.  772.  See  the  titles  CARRIERS, 
vol.  3,  p.  556;  INTERSTATE  AND  FOR- 
EIGN  COMAIERCE,   vol.   7,   p.  269. 

Validity  of  laws  to  protect  passengers, 
employees,  persons  crossing  the  railroad 
tracks,  and  other  regulations  for  public 
good,  .  generally  recognized.— Houston, 
etc..  R.  Co.  7:  Mayes,  201  U.  S.  321, 
328,    50    L.     Ed.    772. 

Particular  regulation  considered. — See 
Cleveland,  etc.,  R.  Co.  r.  Illinois,  177  U. 
S.  514,  44  L.  Ed.  868;  Illinois  Cent. 
R.  Co.  V.  Illinois,  163  U.  S.  142, 
41  L.  Ed.  107;  Gladson  ?'.  Minnesota. 
166  U.  S.  427,  41  L.  Ed.  1064;  Lake  Shore, 
etc.,  R.  Co.  7'.  Ohio.  173  U.  S.  285,  43  L- 
Ed.  702;  Wisconsin,  etc.,  Railroad  v. 
Tacohson,  179  U.  S.  287.  45  L.  Ed.  194; 
Houston,  etc..  R.  Co.  7'.  Mayes.  201  U  S 
321.  328.  .50  L.  Ed.  772;  Charlotte,  etc.,  R. 
Co.  7>.  Gihbes,  142  U.  S.  386,  393,  35  L.  Ed. 
1051;  Georgia  R..  etc..  Co.  7'.  Smith,  128 
U.    S.    174,    179,    32    L.    Ed.    377. 
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injuries,  which,  after  they  have  been  inflicted,  the  state  has  the  power  to  redress 
and  to  punish.  The  rules  prescribed  for  the  construction  of  raih-oads,  and  for 
their  management  and  operation,  designed  to  protect  persons  and  property,  other- 
wise endangered  by  their  use,  are  strictly  within  the  scope  of  the  local  law,"^  as 
well  as  the  measure  of  its  liability  in  case  such  injuries  happen.'" 

bb.  fencing  Road — Gates  and  Cattle  Guards — (aa)  In  General. — In  few  in- 
stances could  the  power  to  regulate  be  more  wisely  or  beneficicntly  exercised 
than  in  compelling  railroad  corporations  to  enclose  their  roads  with  fences  hav- 
ing gates  at  crossings,  and  cattle  guards.  The  speed  and  momentum  of  the  lo- 
comotive render  such  protection  against  accident  in  thickly  settled  portions  of  the 
country  absolutely  essential.'^  A  statute  does  not  violate  the  clause  of  the  four- 
teenth amendment,  which  prohibits  a  state  to  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws,  where  each  company  is  subject  to  the 
same  liability,  and  from  each  the  same  security,  by  the  erection  of  fences,  gates 
and  cattle  guards,  is  exacted,  when  its  road  passes  through,  along  or  adjoining 
enclosed  or  cultivated  fields  or  unenclosed  lands.  There  is  no  evasion  of  the  rule 
of  equality."'' 

(bb)  Continuation  of  Existing  Lan'  on  Cession  of  Territory. — See  the  title 
International  Law,  vol.  7,  p.  247. 

cc.  Safety  Couplers. — The  legislature,  in  the  exercise  of  its  police  powers,  may 
justly  require  railroads  to  use   safety  couplers. ^o 

dd.  Regulating  Liability  for  Damages  Caused  by  Fire. — Statutes  making  rail- 
road corporations  liable,  for  damages  to  property  of  others  from  fire  set  by 
sparks  from  its  locomotive  engines,  either  independently  of  negligence  on  its  part, 
or  in  case  of  such  negligence  only,  are  familiar  instances  of  the  exercise  of  this 
power.^^    The  state  may  require  railroad  companies  to  keep  the  right  of  way  free 


76.  Rules  for  protection  of  person  and 
property. — Chicago,  etc.,  R.  Co.  v.  Solan, 
]Gy  U.  S.  133,  137,  42  L.  Ed.  688;  Hartford 
Fire  Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  175 
U.  S.  91,  101,  44  L.  Ed.  84;  St.  Louis,  etc., 
R.  Co.  V.  Mathews,  165  U.  S.  1,  17,  41  L. 
Ed.  611;  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  523,  29  L.  Ed.  463;  Gulf, 
etc.,  R.  Co.  v.  Ellis,  165  U.  S.  150,  157,  41 
L.  Ed.  666;  Charlotte,  etc.,  R.  Co.  v. 
Gibbes,  142  U.  S.  386,  393,  35  L.  Ed.  1051; 
Georgia  R.  etc.,  Co.  v.  Smith,  128  U.  S. 
174,    170,   32    L.    Ed.    377. 

Hazardous  character  of  business  neces- 
sitating special  legislation. — Missouri  Pac. 
R.  Co.  V.  Mackey,  127  U.  S.  205,  210,  32 
L.  Ed.  107;  Minneapolis,  etc.,  R.  Co.  v. 
Herrick.   127   U.    S.  210,  32  L.   Ed.   109. 

77.  Measure  of  liability. — Hartford  Fire 
Ins.  Co.  f.  Chicago,  etc.,  R.  Co.,  175  U. 
S.  91,  101,  44  L.  Ed.  84:  St.  Louis,  etc.,  R. 
Co.  V.  Mathews,  165  U.  S.  1,  17,  41  L. 
Ed.  611;  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  523,  29  L.  Ed.  463. 

Amount  of  damages — Statute  awarding 
additional  damages. — Missouri  Pac.  R.  Co. 
V.    Humes,    11,')    U.    S.    512,    20    L.    Ed.    4(53. 

78.  Fences — Gates — Cattle  guards. — St. 
Louis,  etc.,  R.  Co.  v.  Mathews,  165  U.  S. 
1,  24,  41  L.  Ed.  611;  Missouri  Pac.  R.  Co. 
7-.  Humes,  115  U.  S.  512,  520,  522,  29  L.  Ed. 
463.  See  Gulf,  etc.,  R.  Co.  v.  Ellis,  165 
L'.   S.    150.   157.  41    L.   Ed.   666. 

Statute  requiring  fences  between  road 
and  adjoining  lands — Damages  for  any  in- 
jury to  animals. —  Missouri  Pac.  R.  Co.  i\ 
Humes,  115  U.  S.  512,  29  L.  Ed.  463; 
Minneapolis,  etc.,  R.   Co.  v.   P>eckwith.  129 


U.  S.  26,  32  L.  Ed.  585, ••Minneapolis,  etc., 
R.  Co.  V.  Emmons,  149  U.  S.  364,  37  L. 
Ed.  769;  Hartford  Fire  Ins.  Co.  z/.  Chicago, 
etc.,  R.  Co.,  175  U.  S.  91,  101,  44  L-  Ed. 
84.  See,  on  this  point,  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  Ed.  923,  and 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.    Ed.    1145. 

79.  Constitutionality  of  regulation. — St. 
Louis,  etc.,  R.  Co.  r.  Mathews.  165  U.  S. 
1,  24,  41  L.  Ed.  611;  Missouri  Pac.  R.  Co. 
z:  Humes,  115  U.  S.  512,  523,  29  L.  Ed. 
463;  Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  118  U.  S.  394, 
30  L.  Ed.  118;  Pembina,  etc.,  Mill, 
Co.  V.  Pennsylvania,  125  U.  S.  181, 
187,  31  L.  Ed.  650;  Missouri  Pac.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  209,  32  L.  Ed.  107; 
Minneapolis,  etc.,  R.  Co.  v.  Emmons,  149 
U.  S.  364,  367,  37  L.  Ed.  769.  See  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.  1;  DUE  PROCESS  OF  LAW,  vol.  5, 
p.  499;  IMPAIRMENT  OF  OBLIGA- 
TION  OF   CONTRACTS,  vol.  6,  p.  758. 

Failure  to  fence — Double  damages  in 
case  of  loss. — Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L.  Ed.  463;  Gulf, 
etc.,  R.  Co.  V.  Ellis,  165  U.  S.  150,  158,  41 
L.    Ed.   666. 

80.  Safety  couplers. — Gulf,  etc.,  R.  Co. 
7'.  Ellis,  165  U.  S.  150,  157,  41  L.  Ed. 
666.  See  the  title  MASTER  AND  SERV- 
ANT,  vol.    8,   p.   285. 

81.  Fires — Exercise  of  police  power. — 
Hartford  Fire  Ins.  Co.  i'.  Chicago,  etc.. 
R.  Co.,  175  U.  S.  91,  101.  44  L.  Ed.  84; 
St.  Louis,  etc.,  R.  Co.  v.  Mathews,  165  U. 
S.    1,    41    L.    Ed.    611;    Atchinson,    etc..    R. 
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from  combustible  material.  It  may  require  the  depot  and  other  buildings  used  by 
the  company  to  be  of  stone,  brick  or  other  like  material,  when  built  in  cities,  or 
in  close  proximity  to  other  buildings. ^- 

b.  Internal  Control  and  Regulation. — See  ante,  "Internal  Control  and  Reg- 
ulation," VI,  C,  2,  b. 

3.  Liability  for  Injuries — a.  In  Gf;j^ra/.— Railroad  companies  are  responsi- 
ble in  their  corporate  capacity  for  acts  done  by  their  agents,  ex  delicto,  in  the 
courts  of  their  business  and  within  the  scope  of  the  agent's  authority.^^ 

b.  Persons  or  Property  on  Engines  or  Cars. — See  note.^'* 

c.  Persons  or  Property  at  Stations,  etc. — See  note.^-^ 

d.  Person  or  Property  on  or  Near  Track — (1)  Persons  or  Property  on  Track — 
(a)  Liability  of  Master  to  Servant. — See  the  title  Master  and  Servant,  vol.  8, 
p.  279,  et  seq. 

(b)  Injuries  at  Crossings. — See  the  title  Crossings,  vol.  5,  p.  149. 

(c)  Injuries  to  Licensees,  Trespassers,  etc. — aa.  In  General. — While  a  railway 
company  is  not  bound  to  the  same  degree  of  care  in  regard  to  mere  strangers 
who  are  even  unlawfully  upon  its  premises  that  it  owes  to  passengers  conveyed  by 
it,  it  is  not  exempt  from  responsibility  to  such  strangers  for  injuries  arising  from 
its  negligence  or  from  it  tortious  acts.^^ 

bb.  Term  "Trespasser"  Defined. — The  term  trespasser  is  doubtless  applicable 
to  those  who  are  unnecessarily  loitering  upon  or  walk  along,  a  railway  track  as 
a  convenient  path.^' 

cc.  Failure  to  Erect  Fences. — Although  in  the  case  of  injury  to  persons  by 
reason  of  the  failure  to  fence  is  not,  as  in  the  case  of  animals,  conclusive  of  the 
liability,  irrespective  of  negligence,  yet  an  action  will  lie  for  the  personal  injury, 
and  this  breach  of  duty  will  be  evidence  of  negligence.  The  duty  is  due,  not 
to  the  city  as  a  municipal  body,  but  to  the  public,  considered  as  composed  of  in- 
dividual persons,^^  and  each  person  specially  injured  by  the  breach  of  the  ob- 
ligation is  entitled  to  his  individual  compensation,  and  to  an  action  for  its  re- 
covery.*^    Where  a  city  ordinance  requires  the  erection  of  a  fence  upon  the  line 

Co.  V.  Matthews,   174  U.  S.  96,  43   L.   Ed.  Injuries    to    employees. — See    the    title 

909.  MASTER    AND    SERVANT,    vol.    8,    p. 

It    is    for    the    state    to    determine    what  279,  et  seq. 

safeguards    must   be   used    to    prevent    the  Safety  appliance  act. — See  the  title  MAS- 

escape    of    fire,    and    to    define    the    extent  TER  AND  SERVANT,  vol.  8,  p.  285. 

of  the  liability  for  fires  resulting  from  the  Contributory    negligence    of    servant. — 

operations    of   trains    by    means    of    steam  See  the  title  MASTER  AND  SERVANT, 

locomotives.     This  is  a  matter  within  state  vol.    8,    p.    291,   et   seq. 

control.      Hartford    Fire    Ins.    Co.    v.    Chi-  85.    Liability  of  carrier  to  passenger  at 

cago,  etc.,  R.  Co.,  175  U.  S.  91,  101,  44  L.  stations.— See    the    title    CARRIERS,    vol. 

Ed.  84;  St.  Louis,  etc.,  R.  Co.  v.  Mathews,  3,  p.  577. 

165  U.  S.  1,  17,  41  L.  Ed.  611.  Injury  to  property  in  hands  of  carrier. — 

82.  Particular    safe    guards.— St.    Louis,  See   the   title   CARRIERS,   vol.   :?,   p.   593. 

etc.,   R    Co.  V.   Mathews,   165   U.   S.   1,   17,  gg.     Injury   to    stranger    on    premises 

41    L.    Ed.   611;    Hartford   Fire   Ins.   Co.  v.  Railroad  Co.  v.  Stout,  17  Wall.  657,  661.  21 

Chicago,    etc.,    R.    Co.,    175    U.    S.    91,    101,  ^     Ed.    745;    Union    Pac.    R.    Co.    v.    Mc- 

44    L.    Ed     84.                  .      .  Donald,   152  U.   S.  262,  272,  38   L.   Ed.  434. 

83.  Liability  for  injuries.- Railroad  Co.  See,  generally,  the  title  TRESPASS. 

V.    Howard,    7    Wall.    392,    413,    19    L-    Ed.  o-      t-  L   ^^  »    j  c      j       td    i.- 

117;   Philadelphia,  etc.,  R.  Co.  v.  Quiglcy,  ^^-     ^^'"^^    trespasser      def^ned.-Bal  .- 

21    How.   202,   16   L.   Ed.  73.     See  {lie  title  "^°,^,«.;  ''^'■^   ?:   ^%'':   Cumberland,   176   U. 

CORPORATIONS,  vol.  4,  p.   758,  et   seq.  ^-  -^-'  -^^-  ^^^  V"   ^'J'  '^f':        .,      .    ,  ,  "     , 

84.  Injury  to  passengers.-Sec  the  title  .  P^"°"  crossing  track  in  city  held  not 
CARRIERS,  vol    3.  pp    574,  576.   578,   579.  'P^^   ^3^1*°   *[^T^f  V.^'t^/'T'o^/^^-;    ?" 

Injury  to  mail  clerk.-See  the  title  CAR-  f"-   ^••Cumberland,    1.6   U.    S.   232,   44   L. 

RIERS,  vol.  3,  pp.  566,  567.  ^'^^'-    -^^^-  . 

Contributory  negligence  of  passengers.—  88.    Failure  to   fence.— Hayes  v.    Michi- 

See  the  title  CARRIERS,  vol.  3,  p.  579.  P:an  Cent.  R.  Co.,  Ill  U.  S.  228,  240,  28  L. 

Injury  to   property  in  transportation.—  Ed.  410;  Union  Pac.  R..  Co.  v.  McDonald, 

See   the   title    CARRIERS,   vol.    3,   p.    593,  152  U.  S.  262,  283,  38  L.  Ed.  434. 

et  seq.  89.    Individual  rights  of  injured  persons. 

Limitation     of    liability. — See    the    title  — Haves    7:    Michigan    Cent.    R.    Co..    Ill 

CARRIERS,  vol.  3.  DP.  582.  601.  U.   S.  228.  240,  28   L.   Ed.  410;   Union    Pac. 
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of  a  railroad  within  the  corporate  hmits,  for  the  purpose  of  protection  of  per- 
son and  property  and  the  railroad  fails  to  comply  therewith,  an  individual  in- 
jured by  the  engine  or  cars  of  the  company  may  recover,  if  he  can  reasonably  con- 
nect the  accident  with  the  want  of  precaution  as  a  cause,  there  being  on  his  part 
no  contributory  negligence.-'*' 

(d)    Injuries  to  Animals. — See  the  title  Animals,  vol.  1,  p.  322, 

(2)  Persons  or  Property  Near  Tracks — (a)  In  General — Negligence. — A  rail- 
road company  is  bound  to  use  ordinary  care  and  caution  to  avoid  injuring  per- 
sons or  property  which  may  be  near  its  track. "^  Negligence  on  the  part  of  the 
company  is  the  basis  of  its  liability. ^- 

(b)  Acts  Performed  by  Person  on  Train  Resulting  in  Injury — aa.  In  Gen- 
eral.— The  duty  to  use  ordinary  care  and  caution  is  imposed  upon  the  company 
to  the  extent  of  requiring  from  it  the  use  of  reasonable  diligence  in  the  con- 
duct and  management  of  its  trains,  so  that  persons  or  property  on  the  public 
highway  shall  not  be  injured  by  a  negligent  or  dangerous  act  performed  by  any 
one  on  the  train,  either  a  passenger  or  an  employee  acting  outside  and  beyond 
the  scope  of  his  employment. ^^  An  act  of  such  a  nature  is  not  to  be  presumed, 
and  therefore  negligence  on  the  part  of  the  company  could  not  probably  be 
shown  by  proof  of  a  single  instance,  even  though  damage  resulted,  where  there 
was  nothing  to  show  the  company  had  any  reason  to  suppose  the  act  would  be 
committed.^*  Nor  would  knowledge  that  passengers  or  employees  are  in  the 
habit  of  throwing  out  of  the  windows  articles  not  in  their  nature  dangerous, 
render  the  company  liable  on  the  ground  of  negligence,  although  on  some  one 
occasion  an  individual  mrght  be  injured  by  such  act.  The  result  in  that  case 
would  be  so  unexpected,  so  extraordinary  and  so  unnatural  that  a  failure  to 
prevent  the  custom  could  not  be  said  to  be  negligence.''"*  But  if,  through  and  in 
consequence  of  its  neglect  of  duty  an  act  is  performed  by  a  passenger  or  em- 
ployee which  is  one  of  a  series  of  the  same  kind  of  act,  and  which  the  company 
had  knowledge  of  and  had  acquiesced  in,  and  if  the  act  be  in  its  nature  a  danger- 
ous one,  and  a  person  lawfully  on  the  street  is  injured  as  a  result  of  such  an 
act,  the  company  is  liable.^^ 

bb.  Question  of  Lazv  and  Fact. — It  is  for  the  jury  to  say  whether  a  custom  is 
sufficiently  proved,  and  whether  the  act  is  of  a  nature  from  which  injury  might 
reasonably  be  expected,  and  also  whether  such  acts  had  theretofore  been  per- 
formed with  the  knowledge  and  consent  of  the  agents  and  servants  of  the  rail- 

R.    Co.   V.   McDonald,   152   U.    S.   262,  283,  hours,    while    being    transported    home. — 

38   L.   Ed.   434.  Fletcher  v.   Baltimore,  etc.,   R.  Co.,  168  U. 

Liability  of  railroad  for  failure  to  fence  S.  135,  139,  42  L.  Ed.  411. 
slack  pit.— Union   Pac.   R.   Co.  v.   McDon-  94     Fletcher   v.    Baltimore,   etc.,    R.   Co., 

aid.    152    U.    S.    262,    38    L-    Ed.    434.  ^68  U.  S.  135    138,  42  L.   Ed.  411. 

'        _,    ,.  •  •         r  -D^ t  95.     Knowledge  that  persons  throw  out 

90.  Ordinance  requiring  fence-Proo  .  ^  j^^  articles-Unexpected  and  unnat- 
-Hayes  r-  Michigan  Cent.  R.  Co.,  Ill  U.  ^^.^j  injury.-Fletohcr  v.  Baltimore,  etc., 
S.    228.    28    L.    Ed.    4K).  j^      ^^  ■>    /gg     ^      g      ^3.^     ^39^     ^^     ^     gj 

91.  In     general — Negligence. — I'letcher  4^] 

f.    Baltimore,   etc.,    R.   Co.,    168   U.    S.    135,  qQ.    Fletcher   r.    Baltimore,   etc.,   R.    Co.. 

138,  42  L.   Ed.   411.  1G8    U.   S.    135,   140,  42    L.    Ed.  411. 

92.  Basis  of  liability. — Fletcher  z'.  Balli-  Nowithstanding  act  was  by  employee 
more,  etc.,  R.  Co.,  168  U.  S.  135,  139,  42  outside  scope  of  employment  and  discon- 
L.*  Ed.    411.  nected   therewith. — Fletcher   z'.    Baltimore, 

93.  Acts  performed  by  person  on  train  etc.,  R.  Co.,  168  U.  S.  13.5,  139,  42  L.  Ed. 

resulting  in  injury. — h'letcher  v.  Baltimore,  411.           ,        .    .          ,     ,                    .        , 

etc.,  R.  Co.,  168  U.  S.  135,  138,  42  L.   Ed.  Fact  that  injury  had  not  previously  oc- 

4JI  curred  no  defense. — See   Fletcher  7'.  Balli- 

o  •  •      .  I,   „  4.„         more,    etc.,     R.    Co..    168    U.    S.    135,    141, 

Company  no  insurer  against  such  acts        ^^  ^;  ^^    ^^      .^^  ^^^.^^^  ^^  i^  j^^,^    ^^^^  ^^^ 

TT^-'^^^Jr /'     loT^rV  111'  ■'  fact   that  the   custom   of  throwing   timber 

U.  b.   135.  138,  4-   L.   Kd.  411.  ^^^    ^^^^^    ^^^-^^^^    ^^j    ^^    moving    trains 

Question  of  scope  of  employment  does  under  given  circumstances  had  existed  for 

not  arise.— Fletcher  v.   Baltimore,  etc.,   R.  some    time    without    any    injuries    having 

Co.,  168  U.  S.  135,  140.  42   L.  Ed.   411.  i^een    received   bv  any  one  is   not  a   legal 

Act  performed  by  employee  after  work  bar   to   the    liability. 
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road,  and  whether  the  company  was  guilty  of  an  omission  of  the  duty  which  it 
owed  to  the  plaintiff  as  one  of  the  public,  lawfully  using  the  street  where  the 
track  was.^"'' 

(c)  Injury  to  Property  by  Fires — aa.  In  General. — For  general  treatment  of 
liability  of  railroads  for  injury  to  property  by  fire  resulting  from  the  operation  of 
the  road,  see  the  titles  Carriers,  vol.  3,  pp.  596,  602;   Fires,  vol.  6,  p.  287. 

bb.  Stipulation  in  Contract  Exempting  Railroad  from  Liability  for  Loss  bx 
Fire. — A  stipulation  in  a  contract,  exempting  a  railroad  company  from  liability 
to  a  lessee  for  damages  by  fire  negligently  set  by  its  locomotive  engines  to  cer- 
tain buildings,  is  not  void  as  against  public  policy. ^^  Where  the  consideration 
for  a  license  to  build  and  maintain  a  warehouse  on  railroad  land,  is  such  a  stip- 
ulation, upon  whom  the  ultimate  responsibility  for  such  damages  is  of  no  in- 
terest to  the  public. ^^ 

cc.  Destruction  of  Improvement — Question  of  Title. — As  the  effect  of  the 
statute  of  Iowa  is  to  make  an  occupant  of  land  in  that  state,  who,  under  color 
of  title  thereto,  and'  in  good  faith,  has  made  valuable  improvements  thereon,  the 
owner  of  the  improvements,  the  question  as  to  the  ownership  of  the  land  is 
immaterial  in  an  action  to  recover  for  their  willful  or  negligent  destruction.^ 

(3)  Contributory  Negligence. — For  a  thorough  treatment  of  the  defense  of 
contributory  negligence,  see  the  title  Negligence,  vol.  8,  p.  873. 

(4)  Eindcncc — (a)  Variance  betzveen  Allegation  and  Proof. — An  averment 
in  a  declaration  that  there  was  no  light  upon  the  rear  part  of  the  engine  to 
indicate  its  approach  is  satisfied  by  proof  that  there  was  no  such  light  as  was 
required  by  law.  An  insufficient  light  is,  from  a  legal  point  of  view,  no  light  at 
all.  Such  a  variance  between  the  declaration  and  the  proof  is  not  of  a  character 
to  mislead  the  defendant  at  trial. ^ 

(b)  Contributory  .Negligence. — Testimony  of  one  of  the  men  working  with 
the  plaintiff  in  unloading  a  car  at  the  time  of  the  injury,  relating  to  facts  which 
might  naturally  be  within  his  knowledge,  and  be  apparent  from  the  behavior  of 
the  workmen,  is  competent,  though  perhaps  not  important,  evidence  upon  the 
issue  of  contributory  negligence.^ 

(c)  Evidence  as  to  Damage. — See  the  title  Damages,  vol.  5.  p.  185,  et  seq. 

(5)  Question  of  Laiv  and  Fact — (a)  Contributory  Negligence. — See  the  titles 
Evidence,  vol.  5,  p.  1057:  Negligence,  vol.  8,  pp.  887,  891. 

(b)  Compliance  by  Railroad  zvith  Municipal  Regulations. — Where  the  regula- 
tions of  the  commissioners  of  the  district,  adopted  in  pursuance  of  certain  acts 
of  congress,  require  that  "whenever  the  grade  of  a  steam  railroad  track  is  ap- 
proximately even  with  the  surface,  the  line  of  the  road  shall  be  securely  closed 
on  both  sides  with  a  substantial  fence,"  etc.,  it  is  proper  for  the  jury  to  say 
whether  a  track  elevated  two  feet  and  two  inches  is  within  the  regulation.-* 

(c)  Compliance  with  Rule  Requiring  Headlight  or  Equiz'alent. — See  the  title 
Negligence,  vol.  8,  p.  891. 

97.  Question  of  law  and  fact. — Fletcher  469,  24  L.  Ed.  2.56.  vSee  the  title  IM- 
V.    Baltimore,    etc.,    R.    Co.,    168    U.    S.    13,5,       PROVEMENTS,  vol.   6,   p.   896. 

140,  42  L.  Ed.  411.     See,  generally^  QUES-  2.     Variance    between    declaration    and 

TTONS    OF    L.AW    AND    FACT.          ,  proof.-Baltimore,  etc..  R.  Co.  v.  Cumbcr- 

98.  Stipulation  in  contract  exempting  janj,  176  U.  S.  232,  44  L.  Ed  447  citin<^ 
railroad  from  liability  for  loss  by  fire.—  Nash  v.  Towne,  5  Wall.  689,  18  L.  Ed 
Hartford  Fire  Ins.  Co.  T'.  Chicago,  etc  R.  527;  Robbins  v.  Chicago  Citv,  4  Wall. 
Co.,  17.5  U.  S.  91.  105.  44  L.  Ed  84.  See,  ^57^  ig  L-  Ed.  427;  Grayson  7;.  Lynch,  163 
penerallv,  the  title  ILLEGAL  CON-  u.  S.  46S,  486.  41  L.  Ed.  230  See  the 
TRACTS,  vol.  6.  p.  737.  title  VARIANCE. 

Party  receiving  lease  estopped  to  deny  „    r'r,r.*»-;K.,frvr„  ^«nri;^««^*      ^ 

VJ-...        TT     iT      1    T--        T         n            rM  •  3.  contributory  negligence. —  Texas,  etc.. 

vahdity-llartford    Fire    Ins.    Co.    r.    Chi-  ^     ^^     .^,     Vnlk     1.51    U.    S.    73.    78,    38    L 

cago    etc.,   R.   Co.,   175   U.   S.   91.  99.  44   L.  p^^     ^,       g^^^    generally,    the    iitle^    EVI- 

^te      Interest    of    public-Hartford    Fire  ^^\^''^'  -|  ^'  P"  ^^^^^  NEGLIGENCE. 

Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  175  U.  S.  ''^'-  ^'  P'   '^V-                •  .             •  •      , 

91    99    44  L    Ed.   84.  *•     Compliance    with    municipal    regula- 

i.    Destruction    of   improvements.— Mil-  tions.— Baltimore,  etc..  R.  Co.  v.  Cumber- 

waukee,   etc..    R.    C^^.   v.   Kellogg.  94   U.   S.  '-I'lf'-   1'^"'  U.   S.  232,  44   L.   Ed.   447. 


480  RAILROADS. 

(6)   Damages. — See  the  title  Damages,  vol.  5,  p.  185,  et  seq." 

e.  Infringement  of  Patent — Evasion  of  Laze. — See  the  title  Patents,  vol.  9, 
p.  292. 

f.  Publication  of  Libel  by  Officers  and  Agents. — See  the  titles  Corporations, 
vol.  4,  pp.  760,  761 ;   Libel  and  Slander,  vol.  7,  p.  860. 

g.  Piles  Left  in  River  by  Contractor  Resulting  in  Injury  to  Vessel. — See  the 
title  Bridges,  vol.  3,  p.  527. 

4.  Liability  Ex  Contractu. — Railroad  companies  are  responsible  in  their 
corporate  capacity  for  acts  done  by  their  agents  ex  contractu,  in  the  course  of 
their  business  and  within  the  scope  of  the  agent's  authority.^ 

Vn.    Corporate  Indebtedness,  Liens  and  Securities. 

A.  Corporate  Indebtedness  in  General — 1.  Corporate  Property  a 
Trust  Fund. — The  property  of  a  railroad  company  is  a  trust  fund  for  the  pay- 
ment of  its  debts,  but  that  doctrine  only  means  that  the  property  ijiust  first  be 
appropriated  to  the  payment  of  the  debts  of  the  company  before  any  portion  of 
it  can  be  distributed  to  the  stockholders ;  it  does  not  mean  that  the  property  is 
so  affected  by  the  indebtedness  of  the  company  that  it  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  fide  purchasers  for  a  valuable  consideration,  ex- 
cept subject  to  the  liability  of  being  appropriated  to  pay  that  indebtedness.^ 

2.  Status  of  Creditors  Accepting  Preferred  Stock  for  Debt.— Where 
creditors  take  preferred  stock,  they  cease  to  be  creditors  and  can  be  regarded 
only  as  stockholders,  with  a  chance  for  dividends  out  of  net  earnings  and  the 
power  of  voting,  and  a  priority  over  holders  of  common  stock,  but  not  a  priority 
over  debts  subsequently  contracted."^ 

3.  Indebtedness  in  Excess  of  Statutory  Limit. — Where  the  act  of  a  cor- 
poration in  contracting  a  debt  in  excess  of  the  statutory  limit  is  not  void  but 
merely  voidable,  the  corporation,  or  those  holding  under  it,  cannot  be  heard  to 
assail  the  act.*  It  gives  rise  only  to  a  right  of  action  on  the  part  of  the  state 
because  of  the  violation  of  the  statute,  or  entails,  it  would  seem,  a  liability  on  the 
officers  of  the  corporation  for  the  excessive  debt  so  contracted.^ 

4.  Railroad  Bonds — a.  Issuance  of  Bonds. — Private  corporations  may  bor- 
row money,  or  become  parties  to  negotiable  paper  in  the  transaction  of  their  le- 
gitimate business,  unless  expressly  prohibited ;  and  until  the  contrary  is  shown, 
the  legal  presumption  is  that  their  acts  in  that  behalf  were  done  in  the  regular 
course  of  their  authorized  business. ^*^  A  prohibition  against  the  issuing  of  stock 
or  bonds,  except  for  money  or  property  actually  received  or  labor  done,  and 
against  the  fictitious  increase  of  stock  or  indebtedness,  was  intended  to  protect 
stockholders  against  spoliation,  and  to  guard  the  public  against  securities  that 
were  absolutely  worthless  and  not  to  interfere  with  the  usual  methods  of  raising 
money  for  legitimate  purposes.'' 

b.  Filling  Blanks. — See  the  title  Alteration  of  Instruments,  vol.  I,  p.  268. 

c.  Substitution  and  Exchange  of  Bonds. — Where  the  contract  on  the  part  of 

5.  Liability  ex  contractu.— Railroad  Co.  108  U.  S.  389,  400,  27  L.  Ed.  7G9.  See, 
f.  Howard,  7  Wall.  392,  413,  19  L.  Ed.  117;  generally,  the  title  STOCKS  AND 
Philadelphia,    etc.,    R.    Co.   v.    Quigley,    21       STOCKHOLDERS. 

How.  202,  16  L.  Ed.  73.     See  ante,  "Power  8.    Indebtedness  in  excess  of  statutory 

to    Contract,"    IH,     B,    2;    post,    "Sales,"  limits. — Sioux    City    R.    Co.    v.    Trust    Co., 

Vni;    "Leases,"    IX;    "Traffic    and    Other  IT.'l    U.    S.    99,    112,   43    L.    Ed.    G28. 

Operating    Contracts,"    X.  9.    Right  of  action  in  state— Liability  of 

6.  Corporate  property  as  trust  fund. —  officers. — Sioux  City  R.  Co.  v.  Trust 
Fogg  V.    Blair,    133     U.     S.    534,   541,   33    L.  Co.,  173  U.  S.  99,  111,  43  L.   Ed.  628. 

Ed.  721;    Ilollinsi'.  Brierfield  Coal,  etc.,  Co.,  10.    Issuance  of  bond,  etc. — Railroad  Co. 

150  U.   S.  371,  384,  37   L.   Ed.   1113.     For  a  v.  Howard,  7  W^ill.  392,  412,  19  L.  Ed.  117. 

full   and  comprehensive  treatment  of  this  11.     Prohibition     against     issuance     of 

subject,   see   the   title   CORPORATIOXS,  bonds.— Memphis    etc.,    Railroad    v.    Dow, 

vol.    4,    p.    639,    et    seq.  120  U.  S.  287,  298,  30  L.  Ed.  595. 

7.  Creditors  accepting  preferred  stock  Agreement  to  issue  bonds  construed  and 
for  debt.— St.  John  v.  Erie  R.  Co.,  22  Wall.  held  valid. — Memphis,  etc.,  Railroad  v. 
136,    147,   22    L.    Ed.   743;   Warren   v.    Kiner.  Dow.   130  IT    .^    ?>S7    SO  T.   Krl.  ^(t^. 
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a  company  was  to  substitute  new  bonds  upon  tlie  surrender  of  all  the  old  bonds, 
it  is  not  required  to  deal  with  the  individual  owners  separately,  but  only  to  ac- 
<:ept  the  surrender  of  all,  and  give  the  new  bonds  in  exchange.  But  it  is  bound 
hy  what  it  has  done  although  it  is  not  under  obligations  to  substitute  others.^^ 
Bondholders  are  bound  by  their  acts  in  exchanging  bonds  for  other  bonds  and 
unless  it  is  so  stipulated  they  cannot  be  reinstated  to  the  priority  of  the  original 
bonds  upon  foreclosure  and  receivership. ^-'^ 

d.  Stipulation  Suhsequcntl\  Indorsed  on  Bond. — See  the  title  Bonds,  vol.  3, 
p.  414. 

e.  Stipulation  Accelerating  Maturity. — Where  a  railroad  issues  its  bonds,  and 
mortgages  its  property  to  secure  the  payment  of  them  and  of  the  semiannual 
installments  of  interest  thereon,  as  they  respectively  fall  due.  under  the  authority 
of  an  act  of  the  legislature,  which  declares  'that  the  bonds  shall  not  mature  at 
an  earlier  period  than  thirty  years,  a  provision  in  them  that,  upon  a  failure  to 
pay  any  coupon  thereto  attached,  when  presented  at  the  place  of  payment,  and 
a  continued  default  thereon  for  six  months,  the  whole  sum  mentioned  in  the 
bond  shall  become  due  and  payable,  is  void.^* 

f.  Bondholders — (1)  In  General. — One  who  takes  from  a  railroad  or  busi- 
ness corporation,  in  good  faith,  and  without  actual  notice  of  any  inherent  defects. 
a  negotiable  obligation  issued  by  order  of  the  board  of  directors,  signed  by  the 
president  and  secretary  in  the  name  and  under  the  seal  of  the  corporation,  and 
fUsclosing  upon  its  face  no  want  of  authority,  has  the  right  to  assume  its  validity, 
if  the  corporation  could,  by  any  action  of  its  officers  or  stockholders,  or  of  both, 
liave  authorized  the  execution  and  issue  of  the  obligation. ^'^  But  persons  who 
procured  bonds  to  be  issued  by  the  railroad  company,  knowing  the  want  of  au- 
thority in  the  company  to  put  them  on  the  market  to  the  prejudice  of  the  rights 
of  the  holders  of  bonds  previously  sold,  cannot  claim  to  be  bona  fide  holders. 
The  purpose  for  which  they  were  issued  and  used,  however  meritorious  in  it- 
self, cannot  afifect  the  rights  arising  under  the  company's  contracts  with  the 
original  owner  of  prior  bonds. ^"^  One  who  purchases  railroad  bonds  in  open 
market,  supposing  them  to  be  valid,  and  having  no  notice  to  the  contrary,  will 
Tdc  deemed  a  bona  fide  holder. ^^  And  one  who  took  them  for  value  from  the 
first  holders,  without  notice  of  a  restriction  which  the  company,  by  its  agree- 
ments, had  imposed  upon  its  authority  to  issue  bonds,  were  entitled  to  share  in 
the  proceeds  of  the  sale  of  the  mortgaged  property,  in  proportion  to  the  amount 

12.  Necessity  for  surrender  of  proof  of  Trust  Co.  v.  Illinois  Midland  R.  Co.,  117 
loss  of  all  bonds.— Railway  Co.  v.  Stewart,       U.  S.  434,  474,  29  L.  Ed.  963. 

95   U.    S.   279,  24    L.   Ed.   431.  14.    Howell  v.  Western   R.  Co.,  94  U.  S. 

Effect    of   decree    directing    cancellation  463,  24  L-  Ed.  254.     See  the  title  BONDS, 

of  old  bonds.— Railway  Co.  v.  Stewart,  95  vol.  3,  p.  413. 

U.  S.  279,  24  L.  Ed.  431.  15.    Bona   fide  holder  without   notice. — 

,,,,               ,                                      .,         ,  Louisville   etc.,   R.   Co.  z'.   Louisville   Trust 

13.  Where      three      separate      railroads  q^      j^^    jj     g     550     573     4-3    j      gj     |081 

were  mortgaged  separately  and  were  then  g^^'^   generally.'  the"'title '  BILLS.   NOTES 

united   in   the  hands   of  a   single   company  AND   CHECKS    vol     3    p    '>57 

and    a    mortgage    placed   upon    the    whole.  Axiomatic     principle  '  set  "forth.— Mer- 

the  intention  being  to  exchange  the  bonds  chants'   Rank  v.  State  Bank.   10  Wall.   604. 

of    the   united   company    dollar    for    dollar  ^(^    j^     j;^]     ^,,Qt^ 

for    the    bonds    previously    issued    by    the  "  Bonds'  executed  in  due  form  under  exe- 

company    separately,    and    certain    of    the  ^ution  out  of  state— Company  and  privies 

bonds  are  so  exchanged  but  without  any  bound.— Galvoston    Raihcad    v.    Cowdrev. 

agreement   or  undertaking  that  the   valid-  ^,    Wall     4''/)    "^0   I      Vi\     190 

ity  of   such    exchange   is   to   depend    upon  Delivery' of  bonds  upon  performance  of 

the   entire   issue  being  so  exchanged,  and  agreement— Subsequent    bona    fide    trans- 

the   contract   being   fully   performed   as   to  feree.— P.urko  v.  .Xmerican   Loan,  etc.,  Co., 

those  which  are  so  exchanged,  the  owners  ---    y     t;     -,-{4     39    j^     I'd     '^51 

of  the   bonds   so  exchanged   cannot,   upon  '  le.    McMurray  'v.  Morgan,  '134  U.  S.   150. 

the  winding  up  of  the  receivership,  claim  ]  .-,j^    33    j^     jj^]    ^-^^ 

to  have  them  reinstated  and  give  priority  '  l7."Purcha3er  in  open  market.-Galves- 

as    to     bonds     of    the    particular    road    by  ^on   Railroad  v.  Cowdrey,  11  Wall.  459,  20 

which  they  were  originally  issued.  -Union  j^    j^,j    199 

10  U  S  Enc— 31 
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of  bonds  held  by  them  respectively,  and  upon  terms  of  equality  with  the  holders 
of  prior  bonds. ^^ 

Coupon  bonds  of  a  railroad  company,  payable  to  bearer,  pass  by  delivery; 
and  a  bona  fide  purchaser  of  them  before  maturity  takes  them  freed  from  any 
equities  that  might  have  been  set  up  against  the  original  holders  of  them.  The 
burden  of  proof  is  on  him  who  assails  the  bona  fides  of  such  purchase.^^ 

(2)  Enjoining  Judgment  in  Favor  of  One  Bondholder  of  a  Class. — A  bond- 
holder of  a  class  covered  by  a  mortgage  to  secure  the  class  of  bonds  issued,  in 
case  of  insolvency  of  the  obligors,  who  had  gotten  judgment  at  law,  will  be  en- 
joined from  selling  a  portion  of  the  property  devoted  to  the  common  security, 
as  this  would  disturb  the  pro  rata  distribution  among  the  bondholders,  to  which 
they  are  equitably  entitled. ^"^ 

(3)  Estoppel  of  Mortgagee  to  Deny  Amoitnt  or  Validity  of  Bonds. — Where  a 
mortgage  is  made  in  express  terms  subject  to  certain  bonds  secured  by  prior 
mortgage,  these  bonds  being  negotiable  in  form,  and  having  in  fact  passed  into 
circulation  before  such  former  mortgage  was  given,  the  junior  mortgagees,  and 
all  parties  claiming  under  them,  are  estopped  from  denying  the  amount  or  the 
validity  of  such  bonds  so  secured,  if  in  the  hands  of  bona  fide  holders.  Parties 
holding  negotiable  instruments  are  presumed  to  hold  them  for  full  value,  and 
whether  such  instruments  are  bought  at  par  or  below  it,  they  are,  generally 
speaking,  to  be  paid  in  full,  when  in  the  hands  of  bona  fide  holders,  for  value. 
If  meant  to  be  impeached,  they  must  be  impeached  by  specific  allegations  dis- 
tinctly proved.-^ 

■  (4)  Liabilitx  of  President  for  Representation  in  Circulars  Signed  by  Him. — 
Where  losses  result  to  the  purchasers  of  railroad  bonds  through  fraudulent  rep- 
resentations in  circulars  sent  out  by  the  company,  signed  president,  the  president 
is  not  personally  liable. -^ 

g.  Injunction  to  Prevent  Negotiation. — Where  the  plaintiff  never  had  any  real 
ownership  or  actual  control  or  any  lawful  right  to  the  bonds  in  suit,  an  injunc- 
tion to  prevent  negotiations  should  be  refused. ^^ 

5.  Interest — a.  In  General. — The  rules  regulating  the  allowance  of  interest 
apply  to  the  indebtedness  of  railroad  corporations. ^^  But  as  in  other  cases 
where  the  interest  is  reserved  by  contract,  it  is  controlled  by  the  contract  whether 
by  the  terms  of  the  bond,  mortgage  or  other  instrument. ^5  As  a  general  rule, 
after  property  of  an  insolvent  passes  into  the  hands  of  a  receiver  or  assignee  in 
insolvency,  interest  is  not  allowed  on  the  claims  against  the  funds.  The  delay 
is  the  act  of  the  law  and  incident  to  the  settlement  of  the  estate. ^^ 

18.  Restriction  in  agreement. — McMur-  22.  Liability  of  president — Representa^ 
ray  v.  Moran,  134  U.  S.  150,  159,  33  L.  Ed.  tions  in  circulars  signed  by  him.— Van 
814,  citing  Railroad  Co.  v.  National  Bank,  Weel  v.  Winston,  115  U.  S.  228,  29  L.  Ed. 
102    U.    S.    14,    20    L.     Ed.    Gl.  384. 

The  right  of  each  claimant  depends  upon  Such  representations  are  superseded  by 

the  special  circumstances. — Gibson  v.  Shu-  the   mortgage   or   trust  deed   given   to   se- 

feldt,   122  U.  S.  27,  30   L.   Ed.   1083;  Jewell  cure  the  payment  of  the  bonds,  in   so  far 

V.  Knight,  123  U.  S.  426,  432,  31  L.  Ed.  190;  as    they    differed    from    the    terms    of    that 

McMurray   v.    Moran,   134   U.    S.    150,    159,  instrument.      Van    Weel    v.    Winston,    US 

33    L.    Ed.    814.  U.  S.  228,  29  L.  Ed.  384. 

19.  Coupon  bonds. — Kneeland  v.  Law-  23.  Injunction  against  transfer. — 
rence,  140  U.  S.  209,  212,  35  L.  Ed.  492.  Matthews  z:  Warner,  112  U.  S.  600.  603. 
See  Murray  v.  Lardner,  2  Wall.  110,  121,  28  L.  Ed.  851.  See  the  titles  BILLS, 
17  L.  Ed.  857.  See  the  title  COUPONS,  NOTES  AND  CHECKS,  vol.  3,  p.  296; 
vol.  4,  p.  846.  INJUNCTIONS,   vol.   6,   p.    1022. 

20.  Injunction  against  judgment.— Pen-  24.  Interest.— See  the  title  INTEREST, 
nock  V.   Coc,   23   How.   117,   16   L.    Ed.   436.  vol.    7,    p.    217. 

See  po.-^t.  "Priorities,"  VII,  C,  8.  25.     Interest    reserved.— Texas,    etc.,    R. 

21.  Estoppel  of  mortgage  to  deny  Co.  v.  Marlor,  123  U.  S.  687,  31  L.  Ed. 
amount  or  validity  of  bonds. — Bronson  71.       303. 

La    Crosse,    etc.,    R.    Co.,    2   Wall.    283,   17  26.  Funds  in  hands  of  receiver.— Thomas 

L.  Ed.  725.     See  the  titles  BILLS,  NOTES  v.   Western   Car   Co.,   149   U.    S.   95,   37   L. 

AND    CHECKS,   vol.    3,   p.    257;    ESTOP-  Ed.    663. 

PEL,  vol.   5,  p.   913.  There  is   no  reason   for  departing  from 


RAILROADS.  483 

b.  Rate  of  Interest. — The  rate  of  interest  on  railroad  corporation  indebted- 
ness is  regulated  by  the  statutes  governing  interest  generally  in  the  absence  of 
specific  statutory  provision. ^^  Subject  to  these  statutory  provisions  a  railroad 
may,  as  other  persons  and  corporations,  contract  for  any  rate  of  interest.-^ 

c.  Estoppel  to  Enforce— Payment  of  Interest  Coupons. — Financial  agents  of 
an  embarrassed  railroad  corporation,  who  agreed  to  purchase  and  hold  interest 
coupons  attached  to  bonds  of  the  such  corporation,  are  not  estopped  to  enforce 
payment  of  such  coupons  on  the  ground  of  fraud  and  breach  of  trust. ^^ 

6.  Enforce:me:nt  of  Ordinary  Indebtedness — a.  In  General. — An  ordinary 
debt  against  a  corporation  could  only  be  enforced  by  legal  proceedings  establish- 
ing its  validity  and  amount  by  judicial  determination,  and  then  by  process  upon 
the  judgment  obtained,  in  subordination  to  any  previously  existing  liens  upon 
the  property.^*^  The  creditor  must  obtain  a  lien  upon  the  property  of  the  com- 
pany, or  security  in  some  other  form,  or  he  will  have  to  take  his  chances  with 
all  other  creditors  to  obtain  payment  in  the  ordinary  course  of  legal  proceed- 
ings for  the  collection  of  debts. ^^ 

b.    Execution. — See  the  title  Executions,  vol.  6,  p.  90. 

7.  Creation  oe  Sinking  Fund — Thurman  Act. — See  the  title  Municipal, 
County.  State  and  Federal  Aid,  vol.  8,  p.  648. 

B.  Guaranty  and  Suretyship. — A  railroad  corporation,  unless  authorized 
by  its  act  of  incorporation  or  by  other  statutes  to  do  so,  has  no  power  to  guar- 
antee the  bonds  of  another  corporation ;  and  such  a  guaranty,  or  any  contract 
to  give  one,  if  not  authorized  by  statute,  is  beyond  the  scope  of  the  powers  of 
the  corporation,  and  strictly  ultra  vires,  unlawful  and  void,  and  incapable  of  be- 
ing made  good  by  ratification  or  estoppel.^-  It  is  so  provided  by  statute  or 
charter  in  some  states,^^  and  in  some  instances  the  power  is  implied  from  the 
company's  general  power  as  being  proper  and  necessary  to  the  successful  con- 
duct of  its  business.^'^  Under  the  laws  of  Ohio,  railway  companies,  by  means  of 
their  subscription  to'  the  capital  stock  of  any  other  company  or  otherwise,  may 
aid  such  other  railroad  company,  provided,  at  a  called  meeting  of  the  stock- 
holders, two-thirds  of  the  stock  represented  shall  have  assented  thereto.-'^^  When 
any  existing  company  accept  the  above  provisions,  and  file  a  certified  copy  of 
such  acceptance  with  the  secretary  of  state,  any  portion  of  its  charter  inconsist- 
ent with  the  provisions  of  this  act  is  repealed."*'     A  contract  of  guaranty  for  an 

this   rule   in  a   case   where  the   claim   is  to  L.   Ed.   108;  Jacksonville,  etc.,   Nav.   Co.  v. 

be  paid  out  of  moneys  that  fall   far  short  Hooper,  160  U.  S.  514,  524,  40  L.  Ed.  515; 

of  paying  the  mortgage  debt.     Thomas  v.  Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 

Western   Car  Co.,   149  U.  S.  95,  37  L.   Ed.  163    U.    S.    564,    581,    41    L.    Ed.    265;    Cali- 

663.  fornia    Bank    v.    Kennedy,    167    U.    S.    362, 

27.  Rate     of     interest Memphis,    etc.,  367,  368,  44  L.  Ed.  198. 

Railroad  v.  Dow,  120  U.  S.  287,  30  L.  Ed.  Ultra    vires    contract     of     guaranty      of 

595.     See  the  titles  INTEREST,  vol.  7,  p.  bonds  of  another  corporation,  see  the  title 

217;    USURY.  CORPORATIONS,  vol.  4,  p.   749. 

28.  Contract  rate. — Memphis,  etc..  Rail-  33.  Express  charter  or  statutory  power. 
road  V.  Dow,  120  U.  S.  287,  30  L.  Ed.  59").  —Louisville,    etc.,    R.     Co.      v.      Louisville 

29.  Estoppel.— Ketchum  v.  Duncan,  90  Trust  Co.,  174  U.  S.  552,  43  L.  Ed.  1081; 
U.  S.  659,  24  L.  Ed.  868.  See  the  title  Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  23 
COUPONS,    vol.    4,    p.    846.  How.   381,   16    L.    Ed.   488. 

30.  Enforcement.— Fogg  v.  Blair,  133  34.  Implied  power.— Green  Bay,  etc.,  R. 
U.   S.   534,  538,  33  L.   Ed.   721.                                Co.  v.  Union  Steamboat  Co.,  107  U.  S.  98, 

31.  Fogg   V.    Blair,    133    U.    S.    534,    538,       ^'^Tf«^»j'i,^^'^'^f  t^  <- 

33  L.  Ed.  721.     See  post,  "Priorities,"  VII,       ,:,  .^3  hnn7.  ^^T  ~i  r   ""^ff"^  "^f". 
p    r^  f       '  '  '       lie  aid  bonds. — Railroad   Co.  v.   Howard,  7 

'32!    Guaranty  and  suretyship.-Pcnnsyl-  ^^''''^'-  l^^'J'^  \-  ^'^l-  l^\^,        ^  ,    .  .  . 

vania  R    Co.  7'.  St.  Louis,  etc.,  R.  Co.,  118  35.    Under  laws   of    Ohio.— Zabnskie   v. 

U.  S.  290,  30  L.  Ed.  83;  Louisville,  etc.,  R.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16  L. 

Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552,  Ed.  488. 

567,  43   L.   Ed.   1081:    Central   Transp.   Co.  36.    Acceptance  of  provision. — Zabriskie 

V.    Pullman's    Palace    Car    Co.,    130    U.    S.  v.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16 

24,  35  L.  Ed.  55;  Pullman's  Palace  Car  Co.  L.   Ed.   488. 

V.   Central  Transp.   Co.,   171    U.   S.   138,  43  Acceptance  of  acts  presumed. — Zabriskie 
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unlawful  purpose  being  ultra  vires  and  absolutely  void,  is  incapable  of  being 
made  good  by  ratification  or  estoppel,^'^  but  where  the  guaranty  is  merely  void- 
able, it  is  enforceable  in  the  hands  of  a  bona  fide  holder,  although  it  may  be 
invalid  in  the  hands  of  a  holder  with  notice.^^ 

C.  Liens — 1.  In  General. — As  to  creation  of  liens  and  as  to  property  sub- 
ject to  liens,  see  the  title  LiEns,  vol.  7,  pp.  891,  894. 

2.  Guaranty  Endorsed  on  State  Bonds. — Where  state  bonds  are  delivered 
to  a  railroad,  a  guaranty  of  payment  endorsed  thereon  by  the  railroad,  does  not 
create  a  lien  upon  the  property  of  the  railroad,  nor  prevent  the  railroad  giving  a 
mortgage  on  the  property,  to  secure  bonds  issued  by  it,  a  foreclosure  of  which 
and  sale  thereunder  passes  title.^'' 

3.  Judgment  Lien.— See  the  title  Judgments  and  Decrees,  vol.  7,  pp.  642, 
644. 

4.  Loans  and  Advances. — Where  a  person  at  the  request  of  a  railroad  com- 
pany makes  its  loans  and  advances,  he  may  be  entitled  to  a  lien  on  its  property, 
and  this  is  particularly  true  where  such  loan  or  advance  is  made  on  the  faith  of 
bonds  or  a  mortgage.**' 

5.  Lien  for  Grant  of  Public  Aid — a.  Existence  of  Lien. — To  acquire,  as 
against  all  mortgages  and  incumbrances,  a  lien  by  statute  upon  the  corpus  of  a 
railroad,  in  virtue  of  credit  advanced,  it  is  necessary  that  the  statute  express  in 
terms  not  doubtful  the  intention  to  give  a  lien.  The  fact  that,  on  one  side,  by 
not  making  a  particular  clause  in  the  statute  operate  as  a  lien  on  the  road,  it  is 
left  declaratory  of  ordinary  law,  is  not  enough  to  give  a  lien,  when,  on  the  other, 
bv  making  the  clause  so  operate,  it  would  give  a  lien  where  the  parties  have  de- 
clined to  take  one  in  ordinary  form  and  contracted  for  a  pledge  of  the  capital 
stock  of  the  road."*^ 

Void  state  bonds  do  not  create  a  lien  in  favor  of  the  state  on  the  railroad's 
property.*- 

Agreement  to  Set  Apart  Particular  Fund  as  Crea^ting  Lien. — See  the 
title  Liens,  vol.  7,  p.  892. 

V.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16  41.     Public    aid — Necessity    for    express 

L.  Ed.  488.  provision. — CiiK-innati  v.   Morgan,  3  Wall. 

Conduct    of    corporators    held    to    estop  275,   18   L.    Ed.    14G;    Wilson   v.    Boyce,  92 

them.— Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  U.  S.  320,  23  L.  Ed.  608.     See  Tompkins  v. 

?.■:,   How.  381,   16  L.  Ed.  488.  Little  Rock,  etc.,  R.   Co.,  125  U.  S.  109,  31 

37.  Contract  ultra  vires  and  absolutely  L.  Ed.  615. 

void— Ratification.— Louisville,  etc.,  R.  Co.  Arkansas  acts  of  July  21,  1868,  and  April 

r.   Louisville  Trust  Co.,  174  U.  S.  552,  43  jq^  1869,  created  no  Uen  on  road. — Tomp- 

L.   Ed.   lOSl.  kins  V.  Little   Rock,  etc.,  R.  Co.,  125  U.  S. 

38.  Guaranty  ultra  vires  and  voidable.  109,  120,  31  L.  Ed.  615;  McKittrick  v.  Ar- 
— Louisville,  etc..  R.  Co.  V.  Louisville  Trust  kansas  Cent.  R.  Co.,  152  U.  S.  473,  496,  38 
Co.,    174    U.   S.   5.-,2,  43   L.   Ed.   1081.  L     Ed     518 

^'^^l?^^  ^°^'^%'  *°  P!^,f  ""'.^  ^^^^  Suar-  Statutes    held    to     create      lien.-United 

antor  did  duty.-Louisville    etc.,  R    Co.  v.       g^^^^^  ^    ^^^^^^.^^  p^^    ^    ^       9^  U.  S.  449, 

Louisville    I  rust  Co.,   174  U.   S.  552,  43   L       ^5    L    Ed.    287;    United    States   v.    Kansas 

L^^'r^''  .      ■    A         J      „      *,.      ^r.r.r.A.        Pac.   R.   Co.,   99   U.   S.   455,   25   L.    Ed.  289; 

39.  Guaranty  indorsed   on   state  bonds.       ^^^-^^^   g^^^^^  ^    j^^^^,^^   ^^^    ^    ^       99 

TTo'tt^c^'''.'-^'    '.'•    A'-k^'isas    Cent.    R.    Co.,       ^    g    ^^^^  .,.   ^    ^^    ^g^.   Ketchum  v.   St. 

.152   US.  4(.,,   .,8   L.    hd.   .,1S.  l.oui^,  101  U.  S.  306,  25  L.  Ed.  999;  Florida 

Holder  of  such  bond  merely  a  general       .,    Anderson,  91  U.  S.  667,  23  L.  Ed.  290; 

r°oTTQ]Vo '',«.''•  .^''T'''"r''f  fiT  Tennessee  Bond  Cases,  114  U.  S.  663,  664, 

Co.,   152   U.   S.   473,  496,  38  L.    Ed.   518.  .,9    t      £^1     031 

40.  Lien  for  loans  and  advances. — Porter  "'  '  ' ,"  •  i  ,t  -i  ,  jot  t. 
7'.  rittshurg  Bessemer  Steel  Co.,  120  U.  S.  Grant  of  aid  to  Hanmbal  and  St.  Joseph 
649,  30  L.  Ed.  830;  Porter  v.  Pittsburtj  Railroad— Lien  of  state— Sinking  fund- 
Bessemer  Steel  Co.,  122  U.  S.  267,  30  L.  Release  of  indebtedness— Rolston  v.  Mis- 
Pf]     ,010.  souri   Fund  Conim  rs,   120  U.   S.  390,  ,30  L. . 

Bona  fide  holder  of  such  for  amount  of  I^'l-  ^•-^• 
loan    made    thereon. —  I'orter   z:    Pittsburg  42.     Void     state     bonds. — Tompkins      7-. 

Bessemer   Steel   Co.,   120   U.   S.   649,  30   L.  Little    Rock,    etc.,    R.    Co.,    125    U.    S.    109, 

Ed.    830;     Porter    7-.    Pittsburg    Bessemer  :.l   L.   Ed.  615. 
.Steel  Co.,  122  U.  S.  267,  30  L.  Ed.   1210. 
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Endorsement  by  Railroad  as  Giving  Lien. — See  ante,  "Guaranty  En- 
dorsed on  State  Bonds, "  \  II,  C,  2. 

b.  Extent  of  Lien. — The  lien  being  created  by  statute  the  extent  of  it  is  nec- 
essarily determined  by  reference  to  the  statute  whereby  it  was  created.'*^  Such 
a  lien  is  not  ordinarily  restricted  to  the  portion  of  the  road  then  completed  or 
to  the  property  then  acquired,  but  extends  to  the  entire  road  franchises  and  all 
property  then  or  afterward  acquired.^* 

c.  Who  Are  Benefited  by  Lien. — Unless  the  statute  creating  the  lien  extends 
its  benefit  to  the  bondholder,  it  extends  only  to  the  state,  who,  when  the  bonds 
are  issued  and  delivered  to  railroad,  becomes  liable  for  the  payment  thereof.-*^ 

d.  Compromise  and  Release,  Loss  or  Waiver. — The  power  of  a  state  to  com- 
promise with  railroads  indebted  to  it  and  to  release  liens  for  aid  in  constructing 
the  road,  depends  on  the  law  of  the  particular  state.^^ 

e.  Title  of  Subsequent  Purch-aser  from  Railroad. — The  title  of  a  subsequent 
purchaser  from  the  company  of  its  lands  is  destroyed  by  the  sale  of  them  under 
such  a  statutory  lien.'*'^ 

6.  Labor,  Mate;riai,  and  Supplies — a.  Ordinary  Mechanics'  Lien  Lazvs. — 
See  the  title  Mechanics'  Liens,  vol.  8,  p.  330. 

b.  Specific  Statutory  Proznsion. — Statutes  in  some  jurisdictions  give  contractors, 
laborers,  workmen  and  materialmen  a  paramount  lien  on  the  roadbed  and  other 
property  of  the  railroad.*'^  But  this  kind  of  lien  does  not  exist  in  Texas  in 
favor  of  those  who  supplied  materials  or  money  for  constructing  railroads.'*^ 

c.  Lien  for  Future  Serznces  of  Contractor. — To  create,  for  future  services  of 
a  contractor,  a  lien  upon  particular  funds  of  his  employer,  there  must  be  not 
only  the  express  promise  of  the  employer  to  apply  them  in  payment  of  such  serv- 
ices, upon  which  the  contractor  relies,  but  there  must  be  some  act  of  appro- 
priation on  the  part  of  the  employer  relinquishing  control  of  the  funds,  and 
conferring  upon  the  contractor  the  right  to  have  them  thus  applied  when  the 
services  are  rendered. ^^ 

d.  Subsequent  Statute  Authonsing  Pledge  of  Property  for  Money  Borrowed. 
— The  mechanics'  lien  existing  under  the  Pennsylvania  resolution  of  January 
21,  1843,  was  not  divested  by  a  statute  authorizing  the  railroad  company  to 
borrow  money   and   to  pledge   its   income  and   property   to  secure  the  payment. 

43.  Extent  of  lien  of  bonds  granted  by  46.  Missouri  constitution — Construed^ 
United  States  to  Kansas  Pacific  Railway  Compromise  and  release. — Woodson  v. 
Company. — United  States  v.  Kansas  Pac.  Miirdock,  22  Wall.  351,  22  L.  Ed.  716; 
R.  Co.,  99  U.  S.  455,  25  L.  Ed.  289;  United  Rolston  v.  Missouri  Fund  Comm'rs,  120 
States  V.  Denver  Pac.  R.  Co.,  99  U.  S.  460,  U.   S.  390,  30  L.   Ed.  721. 

462,  25   L.   Ed.  291.  Foreclosure    under     statute. — Tennessee 

Lien  or  charge  upon  earnings  of  road,  Bond  Cases,  114  U.  S.  603,  29  L.  Ed.  281. 

to  extent  necessary  to  meet  accruing  in-  Postponement     or     release — Bond    out- 

terest. — Ketchum   v.   St.    Louis,    101    U.    S.  standing    and     unpaid. — Tennessee     Bond 

306,  25   L.   Ed.  999.  Cases,   114  U.   S.  663,  29  L.   Ed.  281. 

44.  Road  subsequently  completed—  47,  xitle  of  subsequent  purchaser.— Wil- 
After-acquired  property.-See  Wilson  v.  son  v.  Boyce,  92  U.  S.  320.  23  L.  Ed.  608. 
Boyce,  92  U_  S^  320,  23  L.  Ed-  fS;  St.  Lien  for  labor,  material  and  supplies. 
Louis,  etc.,  R.  Co.  v.  McGee,  115  U.  b.  ,.  c  1  00  wi  n  ..ii  .->.-.  t  ^•\r.~,. 
469,  476.  29   L-   Ed.   446.  -^:"-^  ;'•   ^"^^'-r  Y^"-^--*'  r   L-  };\''^' 

45.  Who  are  benefited.-Railroad  Com-       R^'''''*°"    ^'^''^^T^L  ^"'''   ^^^'         ^ 

c    I     ..4.       in-.   TT     c     -.ID    oz?   T      T^  1  459,   482,  20   L.   Ed.    199. 

panies  z\  Schuttc,   103  U.   S.  118,  26  L.   Ed.  ,„               r^         ,        ■  ,     ,,t^^tx  . -vr^^o, 

327;  Tompkins  v.  Little  Rock,  etc.,  R.  Co.,  49-   Texas.— See  the  title  MECH.\NICS 

125    U.    S.    109.    118,    31    L.    Ed.    615;    Mc-  LIENS,  vol.   8,  p.  .330. 

Kittrick  7'.   Arkansas   Cent.   R.   Co.,   152  U.  50.    Lien   for  future   services. — Dillon   v. 

S.  473,  38  L.  Ed.  518.  Barnard.  21    Wall.  430,  22   L.   Ed.  673. 

Arkansas   statutes — No    lien   created    in  Contractor    held    not    to    have    acquired 

favor   of   bondholders. — Tompkins   v.    Lit-  lien — Covenant   of   indenture    construed. — 

tie  Rock,  etc.,  R.  Co.,  125  U.  S.  109,  31   L.  Dillon  v.   Barnard,  2t   Wall.  430.  22  L.  E<1. 

Ed.  615.  673. 

Tennessee  internal  improvement  act   of  Contractor  held  to  be  stranger  to  cove- 

Feb.    11,    1852 — Right     of     bondholders. —  nant  of  indenture. — Dill'm   -'.   Barnard,  21 

Tennessee     Bond    Cases,     114    U.    S.    G63,  Wall.  430,  439.  22  L.  Ed.  673. 
664,  685,  29   L.   Ed.   281. 
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The  repeal  of  a  joint  resolution  will  not  be  inferred,  by  the  grant  of  such  a 
power  simply."^ 

e.  Loss  and  Waiver  of  Lien — (1)  Accepting  Other  Security. — A  lien  of  a 
mechanic  or  materialman  may  be  lost  or  waived  by  the  lienor's  acceptance  of 
other  security  in  lieu  thereof.^^  g^t  such  acceptance  must  be  inconsistent  with 
any  intention,  on  the  lienor's  part,  of  retaining  the  lien.^^ 

(2)  Contract  Inconsistent  li'ith  Existence  of  Lien. — A  construction  company 
has  no  lien  on  the  property  of  a  railroad  for  the  construction  thereof  when  the 
terms  of  the  construction  contract  are  inconsistent,  with  the  idea  of  any  owner- 
ship of  the  road  by  the  construction  company,  or  any  lien  on  it  by  that  company. 
The  provision  cannot  be  construed  as  giving  a  lien,  where  that  would  be  incon- 
sistent with  the  whole  tenor  of  the  instrument.^-* 

(3)  Extending  Credit  beyond  Time  for  Bringing  Suit. — See  the  title  Me- 
chanics' Liens,  vol.  8,  p.  334. 

(4)  Contract  for  Specific  Lien.— See  the  title  Mechanics'  Liens,  vol.  8,  p. 
334. 

(5)  Sale  under  Foreclosure  Decree. — See  the  title  Mechanics'  Liens,  vol. 
8,  p.  334. 

(6)  Judgment — Merger  of  Lien. — See  the  title  Mechanics'  LiEn,  vol.  8, 
p.  334. 

f.  Enforcement  of  LiVn.— Generally,  as  to  the  enforcement  of  mechanics'  liens, 
see  the  title  Mechanics'  LiEns,  vol.  8,  p.  335.  As  to  reference  to  master  in 
such  cases,  see  the  title  REFERENCE. 

Execution — Scire  Facias. — See  the  title  Mechanics'  Liens,  vol.  8,  p.  ZZ?, 
See,  also,  the  title  Scire  Facias. 

7.  Contract  for  Use  of  Part  of  Railroad  as  Creating  Lien. — A  con- 
tract for  the  use  of  a  part  of  a  railroad  for  a  certain  period,  which  provides  that 
the  contract  and  any  damages  for  the  breach  of  the  same  shall  be  a  continuing 
lien  upon  either  of  the  roads,  their  equipment  and  income,  in  whosesoever  hands 
they  may  come,  etc.,  does  not  purport  to  be  a  mortgage  on  the  railroad,  does 
not  convey  in  proper  terms  any  title  to  the  railroad  itself,  its  appurtenances,  or 
any  interest  in  them,  and  does  not  secure,  as  a  lien  upon  the  roads,  any  particular 
sum  of  money,  and  is  not  a  lien  upon  the  property  of  the  company  running  with 
the  land,  superior  to  the  lien  of  a  mortgage  executed  after  a  breach  of  contract 
prior  to  its  expiration. -"^-^ 

8.  pRiORiTHis. — See  post,  "Priorities,"  VII,  E. 

D.  Mortgages  and  Securities — 1.  Power  to  Execute — a.  In  General. — 
The  law  in  force  at  the  time  a  mortgage  is  executed,  with  all  the  conditions  and 
limitations  it  imposes,  is  the  law  which  determines  the  force  and  effect  of  the 
mortgage.-^^     Until  a  general  power  granted  to  corporations  has  been  exercised, 

51.  Subsequent  statute  authorizing  56.  Power  to  issue — Law  controlling. — 
pledge  of  property  for  money  borrowed.  East  Tenn.,  etc.,  R.  Co.  v.  Frazier,  139  U. 
— Fo.x  V.  Seal,  22  Wall.  4;>4,  22  L.  Ed.  774.       S.  288,  293,  35   L-   Ed.   196.     See,  generally, 

52.  Loss  or  waiver.-Removal  Cases,  the  titles  CORPORATIONS  vol  4,  p 
100  U.  S.  457,  25  L.  Ed.  593.  See  the  title  621:  MORTGAGES  AND  DEEDS  OF 
MECHANICS'  LIENS,  vol.  8,  p.  333.  TRUST,  vol.  8,  p.  452. 

^„      ,  •  ^     ^       -^1.    •   ^     ..■        1.      ,«  Charter  power  exhausted — Mortgage  ex- 

53.  Inconsistent  with  intention  to  re_-  ^^^^^^  ^J^^  ^^^^^j  power.-! n  East 
tain.-Rcmoval    Cases,    100    U.    S.    457.    2o       ^^^^^^^    ^^^^    ^^^^    ^,     /^.^^^^^.^    ^^g    ^^     3 

el'-      i'  :•■      .  .     c         ^-     ^       c  „A  288,  292,  35   L-    Ed.   196,   it   was   held,   that 

Stipulation  to  pay  out  of  particular  fund  ^^,^;^   a   charter  power  is   once   exhausted 

-Mere  appropnation  not  vitiating  hen-  ^^    .      j,^   ,espect  to   further   contracts   and 

Removal  Cases,  100  U.   S.  457,  2o  L.   Ed.  ^j^^^^^    ^^    ^j^^^^^,^     i^     ^^^      ^^^^^^     ,^^^,^ 

■  granted;    hence,    a    subsequently    executed 

54.  Contract  inconsistent  with  existence  mortgage  is  not  by  virtue  of  'the  special 
of  Jien.— \Vrigli_t  r.  Kcntncky,  etc.,  R.  Co.,  grant  of  power,  but  by  virtue  of  the  gen- 
117  U.  S.  72,  95,  29  L.  Ed.  821.  eral   power   given   by   subsequent   statutes, 

55.  Traffic  contract  as  creating  lien. —  and  the  exercise  of  such  general  power 
Des  Moines,  etc.,  R.  Co.  v.  Wabash,  etc.,  must  be  held  subordinate  to  the  terms  ac- 
R.  Co.,  135  U.  S.  576,  34  L.  Ed.  243.  companying  its  grant. 
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the  terms  and  conditions  under  which  it  ma}-  be  exercised  are  subject  to  legis- 
lative control.     It  may  change  or  modify  them  as  it  sees  fit.^" 

b.  Subsequent  Ratification  of  Ultra  i^ircs  Mortgage. — It  has  been  held  that 
the  subsequent  ratification  by  the  legislature,  of  a  mortgage  executed  by  a  rail- 
road company,  was  equivalent  to  a  previous  grant  of  authority,  validated  it  and 
^ave  it  the  effect,  which  by  its  terms,  it  was  intended  to  have.^^ 

c.  Mortgage  by  Stockholders. — The  property  of  a  corporation  is  not  subject 
to  the  control  of  individual  members,  whether  acting  separately  or  jointly,  and 
they  can  neither  encumber  nor  transfer  it,  nor  authorize  others  to  do  so.  Tue 
corporation — the  artificial  being  created' — holds  the  property,  and  alone  can 
mortgage  or  transfer  it;  and  the  corporation  acts  only  through  its  officers, 
subject  to  the  conditions  prescribed  by  law.-^^  , 

d.  Mortgage  of  Majority  of  Stock  by  Ozvncr  Thereof. — As  the  owner  of  a 
majority  of  the  stock  in  a  railroad  corporation  has  no  title  to  the  road,  a  mort- 
gage by  him  of  such  stock  is  no  lien  upon  the  road,  and  does  not  prevent  the 
casting  of  any  legal  lien  upon  it.*^" 

2.  Property  Subject  to  Mortgage — a.  /;/  General.— A  railroad  company, 
owning  the  whole  of  a  long  railroad,  and  all  the  rolling  stock  upon  it,  mav  as- 
sign particular  portions  of  such  rolling  stock  to  particular  divisions,  and  mort- 
gage such  portions  with  such  divisions.  \Miether  the  company  has  so  mort- 
gaged the  rolling  stock  is  a  question  of  intention.'' ^ 

b.  After-Acquired    Property. — A    railroad    company    authorized    to    borrow 
money  and  issue  their  bonds,  to  enable  themselves  to  finish  and  stock  the  road, 
may  mf)rtgage  as  security  not  only  the  then-acquired  property,  but  such  as  may 
l)e  acquired  in  future. ^- 

c.  Franchises. — The  franchise  of  being  a  corporation  belongs  to  the  corpora- 
tors, while  the  powers  and  privileges,  vested  in  and  to  be  exercised  by  the  cor- 
porate body  as  such,  are  the  franchises  of  the  corporation.  The  latter  has  no 
power  to  mortgage  the  franchise  of  its  members,  which  may  survive  in  the  mere 
fact  of  corporate  existence,  after  the  corporation  has  parted  with  all  its  prop- 
erty  and   all   its    franchises,^^   unless   the   law,   by   some   positive   provision,   has 

57.  General     power     exhausted. — East  62.      Subsequently-acquired     property. 

Tenn.,   etc.,    R.    Co.   v.    Frazier,    139   U.    S.  Bear  Lake,  etc.,  Co.  v.  Garland    164  U    S 

288,  292,  35  L.   Ed.  196.  1,  15,  41  L-  Ed.  327;  Toledo,  etc.,  R.  Co.  v. 

Charter      power      exhausted — Mortgage  Hamihon,   134   U.   S.   296,  33   L.   Ed.   905; 

■executed     under      general      power.— East  Central  Trust  Co.  v.   Kneeland,  138  U.  s! 

Tenn.,    etc.,    R.    Co.   v.    Frazier,    139    U.    S.  414,  34  E.  Ed.  1014;   Galveston   Railroad  v. 

CSS,  292,  35   L.   Ed.  196.  Cowdrey,  11  Wall.  459,  481,  20  L.   Ed.   199; 

58.  Subsequent  ratification.— Graham  v.  Thompson  v.  White  Water  Valley  R.  Co., 
Boston,  etc.,  R.  Co.,  118  U.  S.  161,  171,  30  132  U.  S.  68,  73,  33  L.  Ed.  256;  Pennock 
L.  Ed.  196.  See,  generally,  the  title  COR-  "''■  Coe,  23  How.  117,  16  L.  Ed.  436.  See 
PORATIONS,  vol.  4,  p.  621,  wherein  ultra  Porter  v.  Pittsburg  Bessemer  Steel  Co., 
vires  acts  are  fully  treated.  122   U.    S.   267,   283,   30   L.    Ed.    1210. 

Ratification  by  Texas  legislature.— Gal-  Although  the  maxim  is  true,  that  a  per- 

veston  Railroad  v.  Cowdrey  ,  11  Wall.  459,  son  cannot  grant  what  he  has  not  got,  yet 

20  E.   Ed.   199;    Houston,  etc.,  R.    Co.     v.  in    this    case    a   mortgage    can    take    effect 

Texas,   170  U.   S.  243,  259,   42   L.   Ed.   1023.  upon  the  property  when  it  is  brought  into 

59.  Mortgage  by  stockholders.— Humph-  existence,  and  belongs  to  the  grantor,  in 
reys  v.  McKissock,  140  U.  S.  304,  312,  35  fulfillment  of  an  express  agreement. 
L.  Ed.  473.  founded  on  a  good  and  valid  consideration, 

Railroad  company  mere   stockholder  in  when  no  rule  of  law  is  infringed  or  rights 

elevator     company — No    specific     interest  "^'^  ^   third   party  prejudiced.     Pennock   v. 

subject  to  mortgage.— Humphreys   v.    Mc-  Coe,  23  How.  117,  16  L.  Ed.  436. 
Kissock,  140  U.  S.  304,  311,  35  L.  Ed.  473.  Judgment  .creditors   postponed   to   prior 

60.  Mortgage  of  majority  of  stock  by  mortgagee  of  after-acquired  property.— 
owner  thereof.— Toledo,  etc.,  R.  Co.  v.  Pennock  v.  Coe,  23  How.  117,  16  L.  Ed. 
Hamilton,    134    U.    S.    296,    304,    33    L.    Ed.  436. 

^O''-  63.     Franchises.— Memphis,   etc..   R.    Co. 

6t.    In   general— Mortgaging   portion   of  ?•.   Railroad  Commissioners,  112  U.   S.  609, 

property.— Minnesota   Co.  v.  St.   Paul   Co.,  619,    28    L.    Ed.    837.      See     generally     the 

■2  Wall.  609,  17  L.  Ed.  886.  title    CORPORATIONS,   vol.    4,   o.    621 
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made  it  so.  and  pointed  out  the  modes  by  which  incumbrance  may  be  effected."* 
L'nder  such  a  law  the  quaUty  of  being  transferable  attaches  to  such  franchises- 
of  a  railroad  as  are  essential  to  its  use  and  enjoyment  by  the  company.^^ 

3.  Requisites  and  Validity — a.  In  General. — In  the  absence  of  a  specific 
statutory  requirement,  whether  or  not  a  transaction  constitutes  a  mortgage,  de- 
l)ends  upon  the  present  purpose  of  the  parties  as  gathered  from  the  trans- 
action.'*®  Under  some  statutes  bonds  issued  in  aid  of  a  railroad  corporation 
constitute  a  mortgage  on  its  property  without  the  execution  of  any  formal  in- 
strument to  that  effect.*^" 

b.  Description  of  Property. — See  the  titles  Chattel  Mortgages,  vol.  3,  pp. 
709,  710;    Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452. 

c.  Recordin.g  or  Filing — Acknowledgment. — See  the  titles  Chattel  Mort- 
gages, vol.  3,  p.  723  ;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452;  Recording 
Acts. 

d.  Statutes  Ratifying  Ultra  Vires  Mortgage. — See  ante,  "Power  to  Execute." 
\II,  D,  1. 

e.  Invalidity  of  Part  of  Bond  Issue  as  Affecting  Mortgage. — Where  some 
of  the  bonds  secured  by  a  mortgage  are  valid,  the  mortgage  is  valid  as  to  them» 
though  there  may  be  some  invalid  bonds.*^** 

4.  Interpretation  and  Construction. — The  courts  when  interpreting  or 
construing  railroad  mortgages,  as  in  the  case  of  other  mortgages,  endeavor  to 
ascertain  the  true  intent  of  the  parties,  in  light  of  the  attending  circumstances.^'*- 
In  construing  particular  provisions  the  nature  of  the  provision  and  the  char- 
acter of  its  object  must  be  taken  into  consideration  as  furnishing  tlie  rule  of  its- 
interpretation.'^ 

5.  Operation  and  Effect — a.  In  General. — In  some  of  the  states,  as  welf 
as  in  England,  a  mortgage  is  practically,  as  well  as  in  form,  a  sale.  It  passes 
the  legal  title  to  the  mortgagee.  The  more  general  modern  doctrine  in  this 
country  is  that  a  mortgage  creates  merely  a  lien,  without  any  transmission  of 
title.'^^     But  congress,  when  speaking  in  a  grant  of  public  land  to  a  railroad,  o^ 

64      Memphis     etc.,    R.    Co.    v.    Railroad  67.     Bond   as  mortgage. — United    State 

Commissioners,'  112   U.   S.   609,  619,   28   L.  r.   Union   Pac.   R.   Co.,   91   U.   S.   72,   23    L 

Ed.   837.                                        ,  Ed.   224. 

Such    franchise    not   in    its    own    nature  gg,    InvaHdity   of  part  of  bond  issue  as. 

transmissible. — Memphis,   etc..   R.     Co.     v.  affecting   mortgage. — Graham    v.     Bostf-n,. 

Railroad    Commissioners,   112   U.     S.      609,  etc.,   R.   Co.,   118   U.   S.   161,   174,  30  L-   Kd. 

619,   28    L.    Ed.   837.  196. 

In  Louisiana.— There  is   nothing  in   the  gg     interpretation  and  construction— lit 

nature  of  a  corporate  franchise  under  the  general.- Haight  v.   Railroad   Co.,  6  Wall. 

law  of  Louisiana  which  forbids  its  trans-  ^.    ^g  j^    j^j    ^^^_     g^^^  generally,  the  title 

fer  with  the  other  property  of  the  corpo-  INTERPRETATION  AND   CON- 

ration.     And  such  must  be  the  conclusion  STRUCTION    vol    7    p    257 

whenever   a    railroad    cornpany   is    author-  "   Stations,  etc.,  at  termini— Construed  ac- 

ized  by  law  to  mortgage  its  tangible  prop-  wording  to  natural  import.— Central  Tru>t 

erty  and  franchises.     New  Orleans    etc     R.  ^^    ^,    Kneeland,  138  U.  S.  414,  419,  34  L. 

Co.  V.  Delamore,  114  U.  S.  501,  o08,  39  L.  -p^    jqj^ 
Ed    244 

^  Authority  to  mortgage  implies  power  to  Clause  for  payment  of  principal  and  m- 

sell  under   mortgage -New    Orleans,   etc.,  t^^f.^\,'=°'?'Y«'''/-7^^'cfi     "'      '                    ' 

R.  Co.  r.  Delamore,  114  U.  S.  501,  509,  29  ^  ^^  all.  1;.,  18  L.  Ed.  Sis. 

L    Ed    244.  Whether     mortgage       covers     part     or 

Right  of  way  and  franchises  of  road  held  whole  of  rolling  stock  a  question  of  inten- 

not   to    revert   to    city — Pass   under   mort-  tion. — Minnesota    Co.    v.    St.    Paul    Co.,    2 

gage    sale.— Now    Orleans,    etc.,    R.    Co.    r.  Wall.  609.  17  L.  Ed.  886. 

Delamore,    114    U.    S.    501,   507,   29    L.    Ed.  70.    Character   and  object   of   provision. 

244.  —Chicago,  etc.,  R.   Co.  ?>.   Fosdick,  106  U. 

65.  New  Orleans,  etc.,  R.  Co.  v.  Dela-  S.  47,  77,  27  L.  Ed.  47;  Guaranty  Trust, 
more,  114  U.  S.  501,  508,  29  L.  Ed.  244.  etc..  Co.  v.  Green  Cove,  etc.,  R.  Co.,  139 
See   §   2396,   Rev.    Stat.,   Louisiana   Act   of  U.  S.  137,  141,  35  L.  Ed.  116. 

1856,  p.  205.  71.    Operation  and  effect— In  general.— 

66.  In  general.— TTervford  v.  Davis,  102  Piatt  v.  Union  Pac.  R.  Co.,  99  U.  S.  48,  5S, 
U.   S.  235,  26  L.   Ed.  160.  25    L.    Ed.    424.      See,    generally,    the    title 
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a  disposition  of  the  lands  other  than  a  sale,  contemplated  making  them  available 
for  the  purposes  of  the  grant  by  mortgage.' ^ 

b.  Property  and  Funds  Included — (1)  In  General. — \\'here  a  railroad  gives  a 
mortgage  to  a  trustee,  to  secure  bonds,  on  its  line  from  one  point  to  another,, 
the  trustee  acquires  under  it  no  greater  rights  than  the  company  has."^  Trus-- 
tees  taking  property  under  a  corporate  mortgage  executed  before  consolidation,, 
take  with  notice  of  the  rights  of  the  complainants  which  were  a  matter  of  rec- 
ord, and,  therefore,  subject  to  their  enforcement."^ 

(2)  Right  of  Way  and  Other  Latids. — In  a  writing  descrii>tive  of  properly 
to  be  transferred  or  assigned,  the  more  general  words  which  include  all  that 
is  intended  to  be  conveyed  are  not  to  be  frittered  away  by  an  attempt  at  a  de- 
scription of  each  particular  thing,  fairly  included  in  the  more  general  language.. 
But  in  such  case  it  must  be  apparent  that  the  intent  was  to  include  all  that  could 
be  embraced  within  the  more  general  terms."^"*  But  where  a  mortgage  specifically 
describes  the  land  subject  thereto,  it  will  not,  in  general,  be  construed  to  include 
other  lands  not  so  described.'^ 

Legal  and  Equitable  Title. — A  mortgage,  with  words  of  general  descrip- 
tion, conveys  land  held  by  a  full  equitable,  as  well  as  that  held  by  a  legal  title.'^'^ 

(3)  Rails,  etc.,  Becoming  Affixed  to  and  Part  of  Road. — Rails  and  other 
articles  which  become  affixed  to  and  a  part  of  a  railroad  covered  by  a  prior 
mortgage,  will  be  held  by  the  lien  of  a  mortgage  in  favor  of  bona  fide  creditors., 
as  against  any  contract  between  the  furnisher  of  the  property  and  the  railroad 
company,  containing  stipulations  against  the  passing  of  title  until  paid  for  or 
reserving  right  to  remove  the  property."^  And  the  fact  that  a  purchaser  of 
bonds  covered  by  such  mortgage  had  notice  of  such  a  contract  will  not  affect  his 
rights  if  he  purchased  the  bonds  from  those  who  were  bona  fide  holders  of  them^ 
free   from  any  such  notice."^ 

(4)  Franchises. — It  has  been  held  that  the  rights,  privileges  and  franchises  in- 


MORTGAGES      AND        DEEDS       OF 
TRUST,  vol.  8,  p.  452. 

Mortgage  and  hypothecation  of  fee. — 
Piatt  V.  Union  Pac.  R.  Co.,  99  U.  S.  48,  25 
L.   Ed.   424. 

72.  Grant  of  public  lands — Mortgage. — 
Piatt  V.  Union  Pac.  R.  Co.,  99  U.  S.  48, 
61,  25  L.  Ed.  424.  See  the  title  PUBLIC 
LANDS,  ante,  p.  1. 

"Or  disposed  of"  not  synonymous  with 
"sold" — Mortgage  contemplated. — Piatt  v. 
Union  Pac.  R.  Co.,  99  U.  S.  48,  25  L.  Ed. 
424. 

73.  Trustee  acquires  no  greater  interest 
than  mortgagor  has. — Wright  ;■.  Ken- 
tucky, etc.,  R.  Co.,  117  U.  S.  72,  29  L.  Ed. 
821. 

Notice  of  conditional  sale — Part  of  road 
not  included  in  mortgage. — Wright  v.  Ken- 
tucky, etc.,  R.  Co.,  117  U.  S.  72,  29  L.  Ed. 
821. 

74.  Union  Pac.  R.  Co.  ik  McAlpinc,  129 
U.    S.   .305,   315,   82    L.    Ed.    673. 

75.  Right  of  way  and  other  lands. — .'\la- 
bama  v.  Montague,  117  U.  S.  602,  609,  29 
L.  Ed.  1000.  See  Spindle  v.  Shreve,  111 
U.  S.  542,  544,  28  L.  Ed.  512;  Wilson  v. 
P.oyce,  92  U.   S.  320,   325,  23  L.  Ed.   608. 

Where  a  company  incorporated  to  con- 
struct a  railroad  between  two  cities  named 
as  its  termini,  gives  a  mortgage  upon  its 
line  of  railroad  constructed  or  to  l)e  con- 
structed between  the  named  termini,  to- 
gether with  all  the  stations,  etc.,  a  lien  is 
created  upon  its  terminal  facilities  in  those 


cities,  and  is  not  limited  to  so  much  of 
the  road  as  is  found  between  the  city 
limits  of  those  places.  Central  Trust  Co. 
V.  Kneeland,  138  U.  S.  414,  419,  34  L.  Ed. 
1014. 

76.  Specific  description. — Alabama  v._ 
Montague,  117  U.  S.  602,  29  L.  Ed.  1000; 
Alabama  v.  Montague,  117  U.  S.  Gil,  29  L. 
Ed.   1003. 

Tract  held  not  to  pass  under  indefinite 
term  "all  other  property." — Alabama  i\ 
Montague,  117  U.  S.  602,  611,  29  L.  Ed. 
1000. 

77.  Legal  and  equitable  title. — Toledo, 
etc.,  R.  Co.  V.  Hamilton,  134  U.  S.  296, 
305,  33  L.  Ed.  905,  citing  Massey  v.  Papin, 
24    How.    362,    16    L.    Ed.    734. 

78.  Rails,  etc.,  becoming  affixed  to  and 
part  of  road.— Porter  v.  Pittsburg  Besse- 
mer Steel  Co.,  122  U.  S.  267,  283,  30  L.  Ed. 
1210,  citing  Dunham  v.  Cincinnati,  etc.,  R. 
Co.,  1  Wall.  254,  17  L-  Ed.  584;  Galveston 
Railroad  v.  Cowdrey,  11  Wall.  459,  480. 
482,  20  L.  Ed.  199;  United  States  v.  New 
Orleans  Railroad,  12  Wall.  362,  365,  20  L. 
Ed.  434;  Dillon  7-.  Barnard.  21  Wall.  430, 
440,  22  L.  i^d.  673;  Fosdick  v.  Schall,  99 
U.    S.    235.   251,   25    L.    Ed.   339. 

Bridges  become  part  of  per^ianent 
structure  of  the  railroad. — Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  122  U.  S.  367,. 
282.    30    L.    Ed.    1210. 

79.  Porter  v.  Pittsburg  B  vssemer  Steel. 
Co.,  122   U.   S.   267,  30   L.   Ed.    1210. 
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eluded  in  a  mortgage  of  railroad  property  are  only  such  as  have  direct  connec- 
tion with  the  management  and  operation  of  the  road  after  its  construction.^*^ 
Upon  a  sale  of  the  property  and  franchises  of  a  railroad  corporation  under  a 
decree  founded  upon  a  mortgage  which  in  terms  covers  the  franchises,  immu- 
nity from  taxation  upon  the  property  of  the  company  provided  in  the  act  of 
incorporation  does  not  accompany  the  property  in  its  transfer  to  the  purchaser, 
as  it  is  a  personal  privilege  of  the  company,  and  not  transferable. *^i 

(5)  Income  and  Earnings  of  Road. — Where  the  mortgage  provides  that  the 
morto^agor  shall  remain  in  possession  until  default,  but  when  default  occurs  the 
trustee  may  enter,  the  trustee  can  only  secure  the  earnings  of  the  mortgaged 
property  by  taking  or  demanding  possession, ^2  and  although  the  mortgage,  in 
terms,  gives  a  lien  upon  the  profits  and  income,  until  possession  of  the  mort- 
gao-ed  premises  is  actually  taken  or  something  equivalent  done,  the  whole  earn- 
in  o-s  belong  to  the  company  and  are  subject  to  its  control. ^^  From  the  time  of 
<lemand  the  company  itself  is  to  be  treated  in  all  respects  as  a  receiver  of  the 
property,  holding  for  the  benefit  of  whomsoever  in  the  end  it  should  be  found 
to  concern,  and  liable  to  account  accordingly.^^ 

(6)  After-Acquired  Property — (a)  In  General. — Although  at  common  law 
a  mortgage  of  after-acquired  property  was  not  valid,  yet  in  equity  such 
a   mortf^ao-e   is   recognized,   upheld   and  construed  liberally,^^   and   such   a  mort- 


80.  Franchises.— Smith  v.  McCullough, 
104  U.  S.  25,  26  L.  Ed.  637;  Wilson  v. 
Gaines,  103  U.  S.  417,  26  L.  Ed.  401; 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176,  29  L.  Ed.  121;  Norfolk,  etc.,  R.  Co. 
V.  Pendleton,  156  U.  S.  667,  673,  39  L.  Ed. 
574. 

The  franchises  of  a  railroad  corporation 
are  rights  or  privileges  which  are  essential 
to  the  operations  of  the  corporation,  and 
without  which  its  roads  and  works  -would 
be  of  little  value;  such  as  the  franchise  to 
run  cars,  to  take  tolls,  to  appropriate 
earth  and  gravel  for  the  bed  of  its  road,  or 
water  for  its  engines,  and  the  like.  Mor- 
gan V.  Louisiana,  93  U.  S.  217,  23  L.  Ed. 
860. 

81.  Franchise— Immunity  from  taxation. 
—Morgan  v.  Louisiana,  93  U.  S.  217,  23  L. 
Ed.  860.     See  the  title  TAXATION. 

82.  Income  and  earnings  of  road. — 
"United  States  Trust  Co.  v.  Wabash  West- 
ern R.  Co.,  150  U.  S.  287,  306,  37  L.  Ed. 
1085,  followed  in  Seney  v.  Wabash  West- 
ern R.  Co.,  150  U.  S.  310,  37  L.  Ed.  1092. 

Until  the  mortgagee  asserts  his  rights 
under  the  mortgage  to  the  possession  of 
the  road  by  filing  a  bill  of  foreclosure,  or, 
if  the  road  be  in  the  hands  of  a  third 
party,  by  demanding  possession  of  such 
party,  he  has  no  right  to  its  earnings  and 
profits.  In  other  words,  there  is  no 
privity  of  contract  or  of  estate  between 
the  mortgagee  and  lessee,  at  least  until  the 
mortgagee  has  taken  possession  of  the 
property,  and  become  the  assignee  of  the 
rights  of  the  mortgagor.  United  States 
Trust  Co.  V.  Wabash  Western  R.  Co.,  150 
V.  S.  287,  308,  37  L.  Ed.  1085,  followed  in 
Seney  v.  Wabash  Western  R.  Co.,  150  U. 
S.  310,  37  L.   Ed.   1092. 

83.  Income  and  earnings  of  road. — 
Fosdick  V.  Schall,  99  U.  S.  235,  253.  25  L. 
Ed.  339;  Galveston  Railroad  v.  Cowdrey, 
11    Wall.    459,    20    L.    Ed.    199;    Gilman    v. 


Illinois,  etc.,  Tel.  Co.,  91  U.  S.  603,  23  L. 
Ed.  405;  American  Bridge  Co.  v.  Heidei- 
bach,  94  U.  S.  798,  24  L.  Ed.  144;' Dow  v. 
Memphis,  etc.,  R.  Co.,  124  U.  S.  652,  654, 
31  L.  Ed.  565;  Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  295,  44  L.  Ed. 
458:  Sage  v.  Memphis,  etc.,  R.  Co.,  125  U. 
S.  361,  377,  31  L.  Ed.  694.  See,  to  the 
same  effect,  Kountze  v.  Omaha  Hotel  Co., 
107  U.  S.  378,  392,  27  L.  Ed.  609;  Freed- 
man's  Sav.,  etc.,  Co.  v.  Shepherd,  127  U. 
S.  494,  32  L.  Ed.  163;  Teal  v.  Walker,  111 
U.   S.  242,  28   L.   Ed.  415. 

Where  it  is  clearly  implied  by  the  terms 
of  a  mortgage  executed  by  a  railroad  com- 
pany that  the  latter  was  to  hold  posses- 
sion and  receive  the  earnings  of  the  road 
until  the  mortgagees  should  take  it  or 
the  proper  judicial  authority  intervene, 
such  possession  gives  the  right  to  the 
whole  fund  derived  therefrom,  and  ren- 
ders it,  therefore,  liable  to  the  creditors  • 
of  the  company  as  if  no  mortgage  existed. 
Gilman  v.  Illinois,  etc.,  Tel.  Co.,  91  U.  S. 
603,  23  L.  Ed.  405.  See  Galveston  Rail- 
road V.  Cowdrey,  11  Wall.  459,  20  L.  Ed. 
199. 

Demand  made  by  bringing  suit. — Dow  v. 
Memphis,  etc.,  R.  Co.,  124  U.  S.  653,  654, 
31    L.    Ed.   565. 

Mortgagor  not  liable  for  rent  while  in 
possession. — Gilman  -'.  Illinoi';,  etc.,  Tel. 
Co.,  01   U.   S.   603,  616,  23   L.    Ed.  405. 

84.  From  the  time  of  demand. — Dow  v. 
Memphis,  etc.,  R.  Co.,  124  U.  S.  652,  655, 
31  L.  Ed.  565.     See  the  title  RECEIVERS. 

85.  After-acquired  property. — Pcnnnck 
V.  Coe,  23  Uow.  117,  16  L.  Kd.  436;  Shaw 
V.  Bill,  95  U.  S.  10,  24  L.  Ed.  333;  Toledo, 
etc.,  R.  Co.  V.  Hamilton,  134  U.  S.  296,  33 
L.  Ed.  905;  Thompson  v.  White  Water 
Valley  R.  Co.,  132  U.  S.  68,  33  L.  Ed.  256; 
Galveston  Railroad  v.  Cowdrey,  11  Wall. 
459,  20  L.  Ed.  199;  Dunham  v.  Cincinnati, 
etc.,   R.   Co.,  1   Wall.   254,  17   L.    Ed.   584: 
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gage  attaches  as  an  equitable  lien  upon  all  after-acquired  property,  the  very 
moment  it  is  acquired  or  comes  into  existence,  if  such  property  comes  within 
the  terms  of  the  mortgage.se  The  after-acquired  clause  in  a  certain  class  of 
railroad  mortgages  covers  all  acquisitions  made  to  that  property  by  either  the 
construction  company  or  others  acquiring  rights  under  it.^'' 

(b)  Legal  and  Equitable  Intcrest.Such  a  mortgage  has  been  held  to  cover 
not  only  legal  acquisitions,^^  but  all  equitable  rights  and  interests  subsequently 
acquired  by  or  for  the  mortgagor.^^ 

(c)  Right  of  Way  and  Other  Real  Interest. — Property,  however,  not  con- 
nected with  what  is  ordinarily  termed  the  plant,  or  not  forming  a  part  of  the 
organic  structure  of  the  road,  is  never  treated  as  appurtenant  to  it.^'^  Hence 
a  mortgage  of  real  and  personal  property  situated  in  the  state,  then  owned  or 
which  should  thereafter  be  acquired,  and  which  should  be  appurtenant  to,  or 
necessary,  or  used  for  the  operation  of  the  main  line  of  said  road,'  or 
any  of  its  branches,  does  not  cover  a  land  grant  not  necessary  to 
the  operation  of  a  railroad. '^i  Although  in  a  strict  legal  sense  land  can  never 
be  appurtenant  to  land,  real  as  Vvell  as  personal  property  subsequently  acquired, 
such  as  land  for  stations,  machine  shops  or  other  purposes,  immediately  con- 
nected with  the  road,  is  contemplated. ^2  ^  road  purchased  within  the  chartered 
limits  of  the  company,  and  which  might  have  been  constructed  if  it  had  not  been 
purchased,  is  covered  by  the  after-acquired  property  clause  as  effectually  as 
if  the  company  had  constructed  it.^^ 

Question  for  Jury. — Whether  or  not  lands  acquired  by  a  railroad  company 


Central  Trust  Co.  v.  Kneeland,  138  U.  S. 
414,  419,  34  L.  Ed.  1014;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  122  U.  S.  267, 
:^83,   30  L.   Ed.   1210. 

86.  Equitable  lien  attaches  immediately. 
—Shaw  V.  Bill  95  U.  S.  10,  24  L.  Ed.  333; 
Central  Trust  Co.  v.  Kneeland,  138  U.  S. 
414,  419,  34  L.  Ed.  1014;  Pennock  v.  Coe, 
•23 -How.  117,  16  L.  Ed.  436;  Dunham  v. 
'Cincinnati,  etc.,  R.  Co.,  1  Wall.  254,  17  L. 
Ed.  584;  Galveston  Railroad  v.  Cowdrey, 
11  Wall.  459,  20  L.  Ed.  199;  Thompson  v. 
White  Water  Valley  R.  Co.,  132  U.  S.  68, 
33  L.  Ed.  256;  Toledo,  etc.,  R.  Co.  v. 
Hamilton,  134  U.  S.  296,  33  L.  Ed.  905; 
Porter  v.  Pittsburg  Bessemer  Steel  Co., 
128  U.  S.  267,  283,  30  L-  Ed.   1210. 

After-acquired  cars,  locomotives,  ma- 
-chinery,  etc.— Shaw  v.  Bill,  95  U.  S.  10.  24 
L.  Ed.  333;  Pennock  v.  Coe,  23  How.  117, 
16   L.   Ed.   436. 

87.  Property  embraced  within  clause. 
—Wade  V.  Chicago,  etc.,  R.  Co.,  149  U.  S. 
:^27,  341,  37  L.  Ed.  755;  Dunham  v.  Cincin- 
nati, etc.,  R.  Co.,  1  Wall.  254,  17  L.  Ed. 
.">84;  Galveston  Railroad  7>.  Cowdrey,  11 
Wall.  459,  20  L.  Ed.  199;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  122  U.  S.  267,  30 
L.  Ed.  1210;  Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton, 134  U.  S.  296,  33  L.  Ed.  905;  Central 
Trust  Co.  V.  Kneeland,  138  U.  S.  414,  34 
L.   Ed.   1014. 

88.  Legal  acquisitions. — Wade  v.  Chi- 
cago, etc.,  R.  Co.,  149  U.  S.  327,  341,  37  L. 
Ed.  755;  Central  Trust  Co.  v.  Kneeland, 
138  U.  S.  414,  34  L.  Ed.  1014;  Toledo,  etc., 
R.  Co.  7'.  Hamilton,  134  U.  S.  296,  33  L. 
Ed.   905. 

89.  Toledo,  etc.,  R.  Co.  v.  Hamilton,  134 
U.  S.  296.  33  L.  Ed.  905;  Central  Trust  Co. 


V.  Kneeland,  138  U.  S.  414,  34  h.  Ed.  1014; 
Wade  V.  Chicago,  etc.,  R.  Co.,  149  U.  S. 
327,    341,    37    L.    Ed.    755. 

90.  Property  appurtenant. — New  Or- 
leans Pac.  R.  Co.  V.  Parker,  143  U.  S.  42, 
55,  36  h.  Ed.  66.  See  Bank  v.  Tennessee, 
104  U.  S.  493,  496,  26  L.  Ed.  810;  Humph- 
reys V.  McKissock,  140  U.  S.  304,  314,  35 
L.   Ed.  473. 

"Appurtenant"  defined.— New  Orleans 
Pac.  R.  Co.  V.  Parker,  143  U.  S.  42,  55.  36 
L.   Ed.  66. 

Elevator  owned  or  jointly  owned  by 
railroad  as  appurtenant  to  road. — Humph- 
reys V.  McKissock,  140  U.  S.  304,  35  L. 
Ed.  473;  New  Orleans  Pac.  R.  Co  v. 
Parker,  143  U.  S.  42,  55.  36  L.   Ed.  66. 

Lots  acquired  for  suljdivision  and  sale 
not  included.— Pardee  v.  Aldridge,  189  U. 
S.   429,   47   L.    Ed.    883. 

The  term  "depot"  in  the  mortgage  in- 
cludes a  place  provided  for  the  conven- 
ience of  passengers  and  to  buildings  used 
for  the  receipt  and  storage  of  freight,  and 
whether  existing  at  the  time  of  the  mort- 
gage, or  constructed  afterwards  upon  the 
property  of  the  company  covered  by  it, 
will  pass  under  the  mortgage  as  one  of  its 
depots,  but  will  not  pass  as  an  appurte- 
nance to  the  property  previously  existing. 
Htm/phreys  ?'.  McKissock,  140  U.  S  304. 
313,   35  L.   Ed.  473. 

91.  New  Orleans  Pac.  R.  Co.  ?'.  Parker 
143  U.  S.  42.  54.  36  L.  Ed.  66.  As  to  when 
title  to  land  granted  to  railroad  company 
passes  from  the  government  to  the  road 
see  the  title  PUBLIC  LANDS,  ante,  p.  1. 

92.  New  Orleans  Pac.  R.  Co.  v.  Parker, 
143   U.    S.  42.   55,   36   L.   Ed.   66. 

93.  Branch  road.— Branch  v.  Jesup,  106 
U.   S.  -168,  27   L.   Ed.   2:9. 
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are  acquired  for  the  purpose  of  subdivision  and  sale  or  to  be  used  for  and  per- 
taining to  the  operation-x)f  the  railroad,  is  a  question  for  the  jury.^^ 

(d)  Personal  Property. — Under  the  term  "appurtenances."  as  generally- 
used  in  railroad  mortgages,  only  such  property  passes  as  is  indispensable  to  the 
use  and  enjoyment  of  the  franchises  of  the  company.  It  does  not  include  prop- 
erty acquired  simply  because  it  may  prove  useful  to  the  company  and  facilitate 
the  discharge  of  its  business. ^^  A  distinction  is  made  in  such  cases  between 
what  is  indispensable  to  the  operation  of  a  railway  and  what  would  be  only 
convenient. '^^  A  certificate  of  stock  in  an  independent  corporation  cannot  be 
an  appurtenance  to  a  railroad  owning  such  stock. ^^  The  clause  "all  its  present 
and  future-to-be-acquired  property,  that  is  to  say,"  followed  by  an  enumeration 
of  its  road,  right  of  way  and  other  property,  does  not  embrace  county  boufls 
belonging  to  the  company,  but  not  so  enumerated  in  the  mortgage.^** 

(e)  RepresentaHofi  as  to  Length  of  Branch  Line. — A  mortgage  which  pro- 
vides that  a  branch  line  shall  not  "exceed  fifty  miles  in  length,"  so  far  from 
giving  a  pledge  or  an  assurance  that  such  branch  is  to  be  fifty  miles  in  length, 
is  careful  to  say  that  it  shall  not  exceed  that  length.  The  limitation  is  in  length. 
And  where  bondholders  are  given,  in  addition  to  such  mortgage,  a  second  mort- 
gage on  the  company's  main  line,  more  especially  would  this  seem  to  be  true.^* 

c.  Rights,  Duties  and  Liabilities  of  Parties — (1)  Mortgagor. — See  the  title 
Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  472. 

(2)  Mortgagee  or  Trustee^ — (a)  In  General. — Until  the  filing  of  his  bill  of 
foreclosure  and  the  appointment  of  a  receiver,  a  mortgagee  has  no  concern  or 
responsibility  for  or  in  the  dealings  of  a  mortgagor  with  third  parties,  such  as 
confessing  judgment,  and  leasing  its  property  subject  to  the  terms  of  the 
mortgage.2 

(b)  Duties  of  Trustee  or  Mortgagee. — Trustee  in  railroad  mortgages  are  gov- 
erned by  the  same  general  rules  of  law  which  govern  and  affect  other  trus- 
tees.-^ Where  a  trustee  has  no  funds  to  pay  the  principal  or  interest  which  is 
due  and  unpaid,  it  is  his  absolute  duty  to  proceed  against  the  property.^  The 
management  of  the  road  in  a  reasonable  and  prudent  manner  in  order  to  keep 
it  in  a  state  of  preservation  and  make  it  available  for  the  payment  of  the  bonds, 
both  principal  and  interest,  is  one  of  the  duties  of  a  trustee  in  possession.'  In 
order  to  carry  out  the  purposes  of  his  trust,  he  is  authorized  to  prosecute  and 
defend  proceedings  relating  to  the  trust  property.*'  And  in  some  cases  he  wilF 
be  permitted  to  borrow  money  by  means  of  receiver's  certificates,  which  create 
a  paramount  lien,  but  this  will  not  be  done  except  under  extraordinary  circum- 

94.  Question  for  jury.-Pardee  v.  Aid-  ^\,'^'^^'  m n p Tr'! r Tr°c:^Tn  ff#p n^ 
ridge,  189  U.  S.  429.  47  L.  Ed.  883.                    ^ee  the  tile    MORTGAGES  AN  D  DEEDb 

Jl  '                  ,                ^        xj         u  OF  TRUST,  vol.  8,  p.  474. 

95.  Personal  property—Humphreys  t-.  ^  Mortgagee  or  trustee-In  general.- 
McKissock,  140  U.  S.  304,  314,  3;,  L.  Ed.  p^^nson  v.  La  Crosse,  etc.,  R.  Co.,  2  Wall. 
'*'•*•  283,   17   L.   Ed.   725. 

Appurtenant    property.— Humphreys     v.  2.  Duties.— See  the  titles  MORTGAGES 

McKissock,   140  U.   S.  304,  313.  3.5  L-   Ed.  ^ND  DEEDS  OF  TRUST,  vol.  8,  p.  474, 

473;   Harris  t-.   Elliott,  10  Pet.  25,  54.  9  L.  et   seq.;   TRUSTS   AND   TRUSTEES. 
Ed.  333;  Linthicum  v.  Ray,  9 -Wall.  241,  19  4.    Principal   and    interest   due   and   un- 

L.    Ed.   657.  paid.— Florida   z:   .Anderson.    91    U.    S.    GG7. 

96.  Humphreys  v.  McKissock,  140  U.  S.  23   L.   Ed.   290. 

304,  314,  35  L-  Ed.  473.     See  Bank  ?'.  Ten-  5.    Reasonable  and  prudent  care  of  road, 

nessee,  104  U.   S.  493.   496,   26   U   Ed.   810.       —United    States    Trust     Co.      v.     Wabash 

97.  Certificate    of   stock.— Humphreys  7'.       Western   R.   Co.,   150  U.   S.  287,  37   L.   Ed. 

McKissock,   140   U.   S.   304,   313,   35   L.    Ed.  ^f^^-^-  _  .  ^    ^   ,      ^■ 
473                                                                                    6.    Prosecuting  and   defending  proceed- 
no     c     -ii          >r   r'   11        u    inA   TT    c    o-  ings. — United    States    Trust    Co.    z>.    Wa- 

98.  Smith  V.  McCuUough,  104  U.  S.  2o,  ,  ^,  ,,r  .  d  r-^  i-n  tt  c  oq-?  q? 
oc  T  T?,i  ro-  \^^  r».-ir.,^o  TJo^  r?  r^  hash  Western  R.  Co..  loO  U.  S.  287.  37 
26  U  Ed.  63-;  >ew  Oreans  Pac_^R.  Co.  j,  ,  ^^,  ^  ^,  Wabash  Western 
r.  Parker,  143  I  .  S.  42,  d5,  36  L.  Ed.  66.  ^^    ^^     ^  ,^^  ^,    c;    3(0.  37  U   Ed.  1092. 

99.  Representation  as  to  length  of  Notice  of  orders  to  receiver.- Unite.l 
branch  line.— Van  Weel  v.  Winston.  115  States  Tni^^t  Co.  ;•  Wabash  Western  R_ 
U.    S.    228,    29    L.    Ed.    384.              _                          q^_^  150  U.  S.  287.  37   L.   Ed.   1085. 
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-stances^  It  is  a  duty  of  the  trustee  to  see  that  the  proceeds  of  the  obligations 
and  securities  are  properly  applied  to  the  purposes  of  the  trust. ^  Upon  for- 
feiture of  the  mortgage,  the  mortgagee  is  entitled  to  the  income  rents,  etc.,  if 
lie  is  active  in  making  his  claim  thereto,  either  by  giving  notice  to  the  tenants, 
^tc,  or  by  filing  a  bill  for  foreclosure.^ 

(c)  Trustee  as  Representing  Bondholders. — The  trustee  to  whom  a  railroad 
company  executed  a  mortgage  upon  its  property,  to  secure  the  payment  of  its 
bonds,  represents  the  bondholders  in  all  legal  proceedings  carried  on  by  him 
effecting  his  trust,  to  which  they  are  not  actual  parties,  and  whatever  binds 
'him,  if  he  acts  in  good  faith,  binds  them.^*^  If  there  are  differences  of  opinion 
among  the  bondholders  as  to  what  their  interests  require,  it  is  not  improper 
that  he  should  be  governed  by  the  voice  of  the  majority  acting  in  good  faith 
:and  without  collusion,  if  what  they  ask  is  not  inconsistent  with  the  provisions 
■of  his  trust. 1^ 

(d)  Effect  of  Trustees'  Indhndiuil  Interest. — A  court  will  not  refuse  to  con- 
firm the  acts  of  a  trustee  merely  because  of  his  individual  interest,  where  every- 
thing has  been  honestly  done  and  the  rights  of  others  have  not  been  injured 
to  the  advantage  of  such  trustee. ^^ 

(e)  Proceedings  against  Trustee. — Bondholder  or  other  beneficiaries  may 
have  relief  in  equity  if  the  trustee  fails  to  perform  his  duties  either  through 
default,  willful  neglect  or  error  of  judgment. ^^  fi-,g  bondholders  may  compel 
the  trustee  to  act  by  writ  of  mandamus.^* 

(f)  Compensation — aa.  Amount  of  Compensation. — The  trustees'  compensa- 
tion should  be  a  reasonable  and  not  an  excessive  compensation. ^^ 

bb.  Contesting  Allowance  of  Compensation. — The  compensation  allowed  the 
trustee  in  a  mortgage  which  has  been  foreclosed  is  of  interest  to  bondholders 
secured  by  the  mortgage  and  entitles  him  to  intervene,  and  contest,  and  to  ap- 
peal  from   an   adverse   decision. ^^ 

(g)  Trustee  in  Several  Different  Mortgages. — The*  same  person  may  be  trus- 
tee in  several  different  mortgages  and  a  foreclosure  of  the  first  bv  him  is  not 


7.  Issuing  receiver's  certificates. — Shaw 
T.    Railroad   Co.,   100   U.   S.   605,  25   L.   Ed. 

Reorganization   of    company   preferable. 

—Shaw  7'.  Raih-oad  Co.,  100  U.  S.  GO:.,  Gl:2, 
^2.-    L.   Ed.   7.57. 

8.  Proceeds  of  obligations  and  securi- 
ties.— Little  Rock,  etc.,  Railway  v.  Hunt- 
ington,  i;?0   U.   vS.    160,  30  L.   Ed.   591. 

9.  Income,  rents,  etc. — United  States 
Trust  Co.  V.  Wabash  Western  R.  Co.,  150 
U.  S.  287.  37  L.    Ed.   1085. 

Order  surrendering  at  end  of  thirty 
days — Without  consent  of  mortgagees.— 
United  Slates  Trust  Co.  v.  Wabash  West- 
ern  R.  Co.,  1.50  U.   S.  287,  ?,"  U.   Ed.   1085. 

Same  order  made  with  consent  of  mort- 
gagees.— United  States  Trust  Co.  v.  Wa- 
bash Western  R.  Co.,  150  U.  S.  287,  37  L. 
Ed.    1085. 

If  the  road  be  in  the  hands  of  a  third 
party,  his  right  is  initiated  by  demanding 
Tossession  of  such  party.  United  States 
Trust  Co.  7'.  Wabash  Western  R.  Co.,  150 
U.  S.  287,  37   L.   Ed.   1085. 

10.  Trustee  as  representing  bondhold- 
ers.— Shaw  7'.  Railroad  Co..  100  U.  S.  605. 
25  E.  Ed.  757.  See  the  titles  RILE  OE 
REVIEW,  vol.  3,  p.  253;  MORTGAGES 
AND  DEEDS  OE  TRUST,  vol.  s,  pp.  500, 
.504;  PARTIES,  vol.  9,  p.  34;  RES  AD- 
JUDICATA. 


11.  Shaw  V.  Railroad  Co.,  100  U.  S.  605, 
612,  25  L.  Ed.  757;  First  Nat.  Bank  v. 
Shedd,   121    U.    S.    74,   86,   30    L.    Ed.    877. 

12.  Individual  interest  of  trustee. — Shaw 
7'.  Railroad  Co..  100  U.  S.  605.  25  L.  Ed. 
757. 

13.  Proceedings  against  trustee. — 
Elorida  7'.  Anderson,  91  U.  S.  067,  23  L. 
Ed.    290. 

14.  Mandamus. — Florida  v.  .\nderson,91 
U.  S.  667,  23  L.  Ed.  290.  See  the  title 
MANDAMUS,  vol.  8,  p.  77. 

15.  Amount  of  compensation. — Wil- 
liams 7'.  Morgan,  111  U.  S.  684,  28  L.  Ed. 
559. 

Allowance  held  excessive. — Williams  7'. 
Morgan,  111    U.   S.   684,  28   L.   Ed.   559. 

16.  Compensation — Interest  of  bond- 
holders.— Williams  v.  Morgan,  111  U.  S. 
(;S4,   28    L.    Ed.    559. 

Purchasing  committee. — The  same  is 
true  where  purchasers,  at  the  foreclosure 
of  a  mortgage,  purchase  under  an  agree- 
ment for  making  a  new  mortgage  to  be  ap- 
plied to  the  payment  of  the  foreclosure 
debt  and  expenses  including  the  trustees' 
cnnpensation,  and  a  purchasing  commit- 
tee named  in  the  agreement  have  suffi- 
cient interest  to  entitle  tliem  to  intervene 
and  coutest  the  amount  of  compen'^ation 
allowe.l.  Williams  v.  Morgan,  111  U.  S. 
684,    28    L.    Ed.    559. 
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inconsistent  with  his  position  as  trustee  in  the  other  mortgages. ^"^ 

(3)  Bondholders  Secured  by  Mortgage. — See  ante,  "Bondholders,"  \\1,  A, 
4,  f.  See  the  titles  Bonds,  vol.  3,  p.  382 ;  Mortgages  and  Deeds  of  Trust,  vol.  8^ 
pp.  477,  504;  Municipal,  County,  State  and  Federal  Securities,  vol.  8^ 
pp.  708,  782;  Subrogation. 

d.  Proznsioji  against  Deduetion  for  Taxes,  etc. — A  provision  in  the  condition 
of  defeasance  of  the  mortgage,  for  the  payment  of  principal  and  interest  with- 
out deduction  for  taxes,  etc.,  has  reference  only  to  covenants  between  mort- 
gagor and  mortgagee,  and  is  usual  in  every  mortgage ;  being  put  there  in  order 
to  secure  the  mortgagee,  who  may  not  be  in  possession,  from  demand  for  taxes 
incurred  while  the  mortgagor  was  in  possession.  It  can  have  no  possible  ap- 
plication to  an  income  tax  of  bondholders.^^ 

6.  Priorities. — See  post,  "Priorities,"  VII,  E. 

7.  Application  oe  Proceeds  from  Sales  of  Land. — Under  a  mortgage  re- 
quiring the  proceeds  of  the  sales  of  certain  lands  to  be  applied  to  the  payment 
of  certain  interest  coupons  attached  to  the  bonds  issued  under  and  secured  by 
the  mortgage,  and  making  it  the  plain  duty  of  the  trustees  to  make  the  proceeds 
as  available  as  possible  for  the  extinguishment  of  the  corporate  indebtedness, 
first  on  its  coupons,  and  then  upon  its  bonds,  so  long  as  the  same  can  be  bought 
at  a  premium  not  exceeding  that  stipulated  in  the  mortgage,  it  is  the  duty  of 
the  trustees  to  apply  any  surplus  arising  from  such  sales  to  the  purchase  of 
overdue  coupons  which  have  been  cut  from  the  bonds  and  deposited  with  mort- 
gage trustee  for  the  purpose  of  securing  scrip  issued  to  the  holders  of  the 
coupons  for  the  purpose  of  extending  the  payment  thereof  beyond  the  time  of 
payment  therein  named. ^'^ 

8.  Discharge  of  Mortgage  or  Deed. — See  the  title  Chattel  Mortgages,, 
vol.  3,  p.  759;  Mortgages  and  Deeds  of  Trust,  vol.  8.  p.  485.  See  ante,  "Pro- 
vision against  Deduction  for  Taxes,  etc.,"  VII,  D,  5,  d. 

9.  Foreclosure — a.  Fofeclosure  zvithout  Action. — See  the  title  Mortgages 
and  Deeds  of  Trust,  vol.  8,  pp.  488,  489. 

b.  Foreclosure  by  Judicial  Proceedings — (1)  /;/  General. — Whatever  the  legal 
rights  of  the  parties  may  be,  ordinarily  foreclosures  of  railroad  mortgages  mean 
not  the  destruction  of  all  interest  of  the  mortgagor  and  a  transfer  to  the  mort- 
gagee alone  of  the  full  title,  but  that  such  proceedings  are  carried  on  in  the 
interests  of  all  parties  who  have  any  rights  in  the  mortgaged  property,  whether 
as  mortgagee,  creditor  or  mortgagor.^'^ 

(2)  Who  May  Sue  for  Foreclosure — (a)  Trustee — aa.  /;;  General. — Limita- 
tions upon  the  power  of  the  trustee  to  take  legal  proceedings  to  enforce  pay- 
ment of  the  amount  secured,  should  be  strictly  construed. 21  A  provision  in  a 
deed  of  trust  attempting  to  provide  against  a  remedy  in  the  ordinary  course 
of  judicial  proceedings,  and  oust  the  jurisdiction  of  the  courts,  which,  as  is 
settled   by   tlie   uniform   current   of   authority,   cannot  be   done,    is   open   to  ob- 

17.  Trustee  in  several  different  mort-  R.  Co.,  174  U.  S.  674,  683,  43  L.  Ed.  1130. 
gages.— Robinson  v.  Iron  R.  Co.,  135  U.  See  the  title  MORTGAGES  AND  DEEDS 
S.  5?.2,  34  L.  Ed.  276.  OF  TRUST,  vol.  8,  p.  452.     See  post,  "Rc- 

18.  Provision    against     deducting      for       demption,"  VII,  D,  9,  c. 

taxes. —  llaiylit?'.  Railroad  Co.,  6  Wall.  15,  21.    Who   may    sue    for     foreclosure. — 

18.   18    L.    Ed.   818.  .  Guaranty  Trust,   etc.,  Co.  v.   Green   Cove, 

Hence    the    company    complies    with    its  etc.,   R.   Co.,   139  U.   S.   137,  142,  35   L.   Ed. 

agreement  when  it  pays  the  interest,  less  hq 

a  tax  of  five  per  cent.  >vhich  it  is  an-  Condition  held  not  to  relate  proceedings 
thorized  to  deduct  and  withhold  from  all  ^^^^^^  -^^  ^^^^^  ^f  competent  jurisdiction- 
payments  on  account  of  interest  or  _o^,.^ranty  Trust,  etc..  Co.  v.  Green  Cove, 
coupons  due  and  payable  ITaight  v.  Kail-  p,  ^^  ^^^  y.  S.  137,  142,  35  L.  Ed. 
road  Co.,  6  Wall.   15,  18  E.  Ed.  818.  ^^g 

19.  Application  of  proceeds  of  sales  of  _  r  ^       ^       ^  ju     v-n  .. 
bnd.-Littlc   Rock,  etc..  RaiUvay  v.   Hunt-  ^   P^wer  of  trustee  to  proceed  by  bill  to 

i:,eton,   120   U.   S.   ir.O,  30  E.    E.I.   501.  l^.'^^^"^'^  T    P  Vn      /.^"tT     q-'l^l'   S"  f' 

20.  Foreclosure  by  judicial  proceedings.  ^  e>:as  Cent,  R.  Co..  137  U.  b.  171,  34  U 
—Louisville   Trust   Co.   v.   Louisville,   etc.,       ^^f'-   ^'•-•'- 
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bb.  Necessity  for  Request  of  Bondholders— The  trustee  can  maintain  a  bill 
to  foreclose  the  mortgage  upon  occurrence  of  a  default,  without  averring  or 
proving  a  request  of  a  certain  per  cent  of  the  bondholders,  when  such  request 
is  necessary  only  in  case  the  trustee  wishes  to  proceed  to  foreclose  or  take  pos- 
session ex  mero  motu  without  the  intervention  of  a  court. ^^  But  where  the 
provision  requiring  such  request  is  directed  against  such  proceeding,  the  trustee 
can  only  proceed  thereupon.-^ 

_cc.  Trustee  Whose  Title  Has  Been  Divested. — A  trustee  whose  title  has  been 
divested  has  no  power  to  represent  the  bondholders  in  a  foreclosure  proceedin^^.^^ 

(b)  Bondholders — aa.  In  General. — The  bondholders  may  file  a  bill  to  fore- 
close, where  the  trustee  might  have  done  so  but  failed  in  the  performance  of 
that  duty,26  or  where  the  trustee  is  dead. 2"  Ordinarily  such  a  bill  should  be 
filed  against  the  mortgagor  company  by  one  or  more  bondholders  on  behalf  of 
themselves   and   all   the   others   so   situated. ^^ 

If  there  be  several  successive  mortgages,  the  trustees  of  which  are  dead, 
and  the  complainants  hold  bonds  secured  by  each  mortgage,  the  bill  mav  be 
filed  on  behalf  of  themselves  and  all  the  bondholders  under  each  morto-a'o-e.^'* 
This  right  belongs  to  each  bondholder  separately  and  its  exercise  is  not  de- 
pendent upon  the  co-operation  or  consent  of  any  others,  or  of  the  trustees.  It 
is  properly  and  strictly  enforceable  by,  and  in  the  name  of,  the  latter,  but,  if 
necessary,  may  be  prosecuted  without  and  even  against  them.  It  follows  from 
the  nature  of  the  security,  and  arises  upon  its  face,  unless  restrained  bv  its 
terms.^*^ 

A  bondholder  having  a  statutory  lien  on  a  railroad  must  induce  the  trustee 
to  act  in  the  manner  laid  down  by  statute;  he  cannot  avail  himself  of  it  directlv 
as  he  could  if  it  were  a  mortgage  given  to  secure  the  bonds  alone.^^ 

bb.  Mortgage  Made  Directly  to  All  Bondholders  by  Name. — Where  a  mort- 
gage, whose  sufificierjcy  to  secure  what  it  is  given  to  secure  is  doubtful,  is  given 
directly  to  all  bondholders  by  name,  to  secure  specifically  to  each  the  amount 
due  on  the  bonds  to  him,  no  one  bondholder,  even  when  professing  to  act  in 
behalf  of  all  bondholders  who  may  come  in  and  contribute  to  the  expenses  of 

22.  Ouster  cf  jurisdiction,— See  the  title  42,  36  L.  Ed.  C6;  Galveston  Railroad  ?' 
JURISDICTION,  vol.  7,  p.  747.  Cowdrey,  11  Wall.  4.50.  20  L-  Ed.  199    See 

23.  Necessity  for  request  of  bondhold-  the  title  CREDITORS'  SUITS,  vol.  .-i. 
ers. — ]\Iorgan,   etc.,   R.   Co.   v.  Texas   Cent.  p.   22. 

R.  Co..  137  U.  S.  171,  34  L.  Ed.  625;  Guar-  29.    Bondholders  under  successive  mort- 

anty  Trust,   etc.,   Co.  v.   Green   Cove,   etc.,  gapes. — Galveston    Railroad     v.     Cowdrev 

R.  Co.,  139  U.  S.  137,  142,  35  L.  Ed.  116.  11   Wall.  450,  20   L.   Ed.   199. 

24.  Provision  requiring  such  request.—  In  such  case  no  injustice  could  be  done, 
Chicago,  etc.,  R.  Co.  v.  Fosdick,  106  U.  S.  because  any  bondholder,  not  made  a  party, 
47,  77,  27  L.  Ed.  47;  Guaranty  Trust,  etc.,  would  have  a  right  to  intervene  and  con- 
Co.  V.  Green  Cove,  etc.,  R.  Co.,  139  U.  test  the  priority  of  a  mortgage  earlier  in 
S.    137,    141,    35    L.    Ed.    116.  date    than    that    by    which    his    bonds    are 

Thus  it  must  be  proven  that  the  bill  was  secured;  or  the  validity  of  bonds  held  by 
filed  upon  request  of  the  requisite  number  any  other  bondholder.  Galveston  Railroad 
of  bondholders,  where  the  mortgage  pro-  7'.  Cowdrey,  11  Wall.  459,  20  L.  Ed.  109. 
vides  that  the  trustees,  "upon  the  written  Upon  this  principle  a  bondholder  can- 
request  of  the  holders  of  a  majority  of  the  not,  by  getting  a  judgment  at  law,  be  per- 
said  bonds  then  out'^tnnding,  shall  pro-  mitted  to  sell  a  portion  of  the  propcrtv 
cced  to  collect  it."  Chicago,  etc.,  R.  Co.  devoted  to  the  common  security,  as  this 
V.  Eosdick.  106  U.  S.  47,  27   L.   Ed.   47.  would    disturb    the    pro    rata    distribution 

25.  Trustee's  title  divested. — Barnes  v.  amoncr  the  bondholders  to  which  they  arc 
Chicago,  etc.,  Railway,  122  U.  S.  1,  30  L-  equitably  entitled.  Pennock  z:  Coc'.  23 
Ed.   ll'-S.  flow.    117.    16    L.    Ed.    436;    New    Orleans 

26.  Failure  of  trustee  to  file. — Chicaeo,  Pac.  R.  Co.  v.  Parker,  143  U.  S.  42,  59  30 
etc..  R.  Co.  V.  Fosdick,  106  U.  S.  47,  27  L.  Tv.   Ed.   66. 

Ed.  47.  30.     Separate    and    independent    right . 

27.  Trustee  dead. — Galveston  Railroad  Cliicaco.  etc..  P.  Co.  7:  I''o?dick,  106  U 
V.  Cowdrey.  11   Wall.  450.  20  T,.   Ed.   109.  S.   47,  6'?.  27  L.   Ed.   47. 

28.  By  and  for  whom  bill  filed. — Vpn-  31.  Statut-^r"  lienholder. — Florida  v.  An- 
Orleans   Pac.   R.   Co.  7'.   Parker.   1  13   U.   S.  derson',  01   U.  S.  667,  23  L.  Ed.  290. 
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the  suit,  can  proceed  alone,  because  the  sufficiency  of  the  security  being  doubt- 
ful and  it  being  thus  his  interest  to  diminish  the  amount  of  debt,  in  the  whole 
to  be  paid,  all  other  creditors  should  have  such  notice  as  may  enable  them  to 
see  that  on  a  sale  the  most  possible  is  got  for  the  property  mortgaged,  and 
because,  even  in  equity,  a  suit  on  a  written  instrument  must  be  brought  in  the 
name  of  all  who  are  formal  parties  to  it,  and  retain  an  interest  in  it.^^ 

(3)  JVaiz'cr  of  Right  to  Foreclose. — Where  the  agreement  to  give  and  take  a 
lease,  dependent  on  the  option  of  the  railroad  company,  was  intended  as  an 
■additional  security  to  that  company  for  its  indorsement  of  the  bonds,  a  lease 
<?xecuted  in  pursuance  of  the  agreement  could  be  only  cumulative  security ;  hence, 
it  could  be  no  waiver  of  the  right  to  foreclose.-'^ 

(4)  Default  in  Payment  of  Principal  or  Interest. — When  by  the  terms  of  a 
■conveyance,  declared  to  be  for  the  purpose  of  securing  the  payment  of  the  in- 
terest as  well  as  the  principal  of  the  bonds,  the  mortgagor's  right  of  possession 
terminates  upon  a  default  in  the  payment  of  interest  as  well  as  principal,  on 
any  of  the  bonds,  and  the  trustees,  or  on  their  failure  to  do  so,  any  bondholder, 
on  nonpayment  of  any  installment  of  interest  on  any  bond,  may  file  a  bill  for 
the  enforcement  of  the  security,  by  the  foreclosure  of  the  mortgage  and  sale 
■of  the  mortgaged  property.'*'*  And  formal  declaration  that  the  principal  has 
matured  is  unnecessary  where  it  is  so  provided  by  the  mortgage.-'"*  But  on  the 
failure  to  pay  interest,  the  complainant  has  a  right  only  to  a  decree  which  will 
ascertain  the  sum  so  due  and  give  the  company  a  reasonable  time  to  pay  it  un- 
less it  is  otherwise  stipulated  in  the  mortgage ;  and  if  the  company  shall  pay 
the  sum  found  due  in  the  decree,  no  further  proceeding  can  be  had  until  another 
<lefault  of  interest  or  of  the  principal.^*'  And  where  the  principal  does  not 
become  absolutely  due,  on  the  default  to  pay  interest,  except  at  the  election  of 
the  trustees,  as  declared  and  notified  by  them  to  the  mortgagor,  default  to  pay 
interest  is  not  alone  sufficient,  but  the  right  to  foreclose  for  the  whole  debt  must 
be  established  by  declaration  and  notice.^"  As  a  mortgage  is  a  mere  security, 
the  terms  of  the  bonds  must  control  in  determining  when  the  principal  is  pay- 
able.--^ 

Date  of  Maturity  of  Bonds  Provided  by  Statute. — W  here  a  railroad  com- 
pany issues  its  bonds,  and  mortgages  its  property  to  secure  the  payment  of  them 
and  of  the  semiannual  installments  of  interest  thereon,  as  they  respectively  fall 
due,  under  the  authority  of  an  act  of  the  legislature,  which  declares  that  the 
bonds  shall  not  mature  at  an  earlier  period  than  thirty  years,  a  provision  in 
them,  that,  upon  a  failure  to  pay  any  coupon  thereto  attached,  when  presented 
at  the  place  of  payment,  and  a  continued  default  thereon  for  six  months,  the 
whole  sum  mentioned  in  the  bond   shall  become  due  and  payable,  is  void.'*^ 

Overdue  and  unpaid  interest  coupons  do  not  of  tliemselves  make  the 
bond   to   which   they   are  attached   dishonored   paper.**^ 

32.  Mortgage  directly  to  bondholders  by  Co.  v.  Sprague,  103  U.  S.  756,  26  L.  Ed. 
name.— Railroad  Co.  v.  Orr,  18  Wall.  471,       554. 

21    L.    Ed.    810,    quoted    with    approval    in  39.    Date  of  maturity  provided  by   law. 

New   Orleans    Pac.    R.    Co.   v.    Parker,   143  —Howell  v.  Western  R.  Co.,  94  U.  S.  4G:;, 

V.  S.  42,  r»D,  36  L.  Ed.  66.     See.  generally,  24  L.   Ed.  254. 

the  title  P.\RTIES,  vol.  9,  p.  34.  In   such  a  case,  the  mortgage  may  pro- 

33.  Waiver  of  right  to  foreclose.—  vide  that  it  shall  be  foreclosed  upon  pay- 
.Muller  V.  Dows.  94  {J.  S.  444,  451,  24  L.  nient  of  interest  and  if  the  sum  be  paid 
].*,!    207.                                 ^           '         '  within   such  time  as  the  court  appoint,  no 

34.~  Default  in  payment  of  interest  and  further  proceedings  can  be  had  until  there 

principal— Chic.igo,    etc.,    R.    Co.    v.    Eos-  '^   another  default;   if  the   sum  be   not  so 

dick    106  U    S    47    ''7  L    Ed    47  paid,  a  sale,  with  foreclosure  of  all  rights 

35!    Morgan,  etc.~  R.  Co.  'v.  Texas  Cent.  subordinate    to    the    mortgage     should    be 

R.  Co.,  137  U.S.  171,  34  L.  Ed.  625.  ordered,   with   direction   to  bring  the   pro- 

'  '  ceeds    into    court,    when,     in      distributing 

36.  Chicago,  etc  R.  Co.  v.  Fosdick,  106  ^-^^^^^  tj^g  sums  secured  by  the  mortgage 
U.  S.  47,  27  L.   Ed.   47.  must  be  protected,  according  to   tbcir  re- 

37.  Chicago,  etc.,  R.  Co.  v.  Eosdick,  106  spective  priority  of  lien.  Howell  v.  West- 
V.  S.  47.  27  L.  Ed.  47.  ern   R.  Co..  94  U.   S.  463,  24   L.    Ed.   254. 

38.  Terms   of  bonds   control. —  Railroad  40.    Overdue  and  unpaid  interest. — Rail- 
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(5)  Necessity  for  Demand  of  Payment  of  Bonds. — Where  a  corporation  is 
insolvent,  and  has  no  funds  at  the  place  where  its  bonds  are  payable,  demand 
of  payment  at  such  place  need  not  be  made  before  suit  brought  to  foreclose 
its   mortgages   executed   to  secure   the  bonds.*  ^ 

(6)  Scope  and  Extent  of  Proceedings. — In  a  foreclosure  proceeding  ques- 
tions as  to  amounts  and  validity  of  bonds  will  be  determined.*-  If  any  portion 
of  the  company's  property  is  claimed  to  be  covered  by  both  mortgages,  that 
raises  a  question  which  cannot  be  determined  in  a  suit  for  foreclosure  brought 
by  one  of  them.*^  An  outstanding  equity  against  a  railroad  cannot  be  ad- 
justed in  suit  to  foreclose  a  mortgage,  given  by  the  railroad  to  secure  bonds, 
and   attached   to  the   foot   of   the   mortgage.** 

(7)  Presentation  of  Interest  or  Right  of  Mortgagor. — See  post,  "Setting 
Aside  Sale  and  Resale,"  VII,  D,  9,  b,  (14),  (h). 

(8)  Juris  diction. —A  decree,  foreclosing  a  mortgage  executed  by  a  railroad 
company  of  its  entire  railroad  and  franchises,  and  ordering  a  sale,  of  them, 
passed  by  the  circuit  court  of  the  United  States  for  the  district  of  one  state 
whicli,  in  a  suit  there  pending,  had  jurisdiction  of  the  mortgagor  and  the  trus- 
tees in  the  mortgage,  is  not  invalid  because  a  part  of  the  property  ordered  to 
be   sold   is   situate  in   another  state.*^ 

Effecting  Transfer. — There  seems  to  be  no  reason  why  it  cannot,  in  a 
proper  case,  effect  the  transfer  by  the  agency  of  the  trustees  when  they  are 
complainants.*^ 

Federal  Courts. — The  rules  in  regard  to  diversity  of  citizenship,  etc.,  ap- 
ply  in   case  of   railroad  mortgages.*' 

(9)  Parties — (a)  Necessary  Parties — aa.  In  General. — It  is  a  general  rule  in 
equity  that  all  parties  entitled  to  litigate  the  same  questions  are  necessary  par- 
ties. All  persons  having  an  interest,  although  remote,  in  the  subject  matter 
o-f  the  bill  must  be  made  parties,  or  the  bill  must  be  so  framed  as  to  give  them 
an  opportunity  to  come  in  and  be  made  parties.  The  principle  that  all  must 
"be  made  parties  whose  interests  may  be  aflfected  by  the  decree  is  only  departed 
from  where  it  becomes  extremely  difficult  or  inconvenient  to  enforce  the  rule.*^ 

bb.  Prior  Mortgagee. — As  a  general  rule,  a  prior  mortgagee  is  not  a  neces- 
sary party  to  a  bill  to  foreclose  a  junior  mortgage,  where  the  decree  sought 
is  only  for  a  foreclosure  of  the  equity  of  redemption  from  the  prior  mortgage, 
and  not  of  the  entire  property  or  estate.*^ 

cc.  Mortgagees  of  Separate  Portions  of  Road. — \\'here   a  railroad   company. 

-way  Co.  V.   Sprague,  103  U.  S.  756,  26  L.  force   the   decree   by  process   against   him 

Ed,  554,  citing  Cromwell  v.  County  of  Sac,  although    it   cannot   send    its   process   into 

96  U.  S.  51,  24  L.  Ed.  681,  and  distinguish-  that  other  state,  or  can  it  deliver  posses- 

ing  Parsons  v.  Jackson,   99  U.   S.   434,  25  sion  of  the  land.    Muller  v.  Dows,  94  U.  S. 

L.    Ed.    457.  444,   449,  24    L.    Ed.   207. 

41.  Necessity  for  demand  of  payment  of  46.  EflFecting  transfer  when  trustees 
bonds.— Shaw  v.  Bill,  95  U.  S.  10,  24  L.  complainants.— Muller  v.  Dows,  94  U.  S. 
Ed.    333.  444,  449,  24  E.  Ed.  207. 

42.  Scope— Amount  and  validity  of  ^47.  Federal  courts.— Morgan,  etc.,  R. 
"bonds.— Guaranty  Trust,  etc.,  Co.  z'.  Green  Co.  v.  Te.xas  Cent.  R.  Co.,  137  U.  S.  171, 
Cove,  etc.,  R.  Co.,  139  U.  S.  137,  35  L.  Ed.  ^^  L.  Ed.  625.  See  the  title  COURTS,  vol. 
116.  4,  p.  SGI. 

43.  Property  covered  by  both  mort-  i*^,^*^Tr  n  *°  .^^'w 'u'^.?f ''i,^' 
gages.-Bronson  :•.  Railroad  Co.,  2  Black  "^t  ^T'^^.^V;-  ^/''  \l  ^^?>'  " -^^  ^o'^tt' 
rof  ITT  V  \  1-0  "^  L,.  Ed.  810;  Woodworth  v.  Blair,  112  U. 
.,..4,   If   L.   ],a.   .....I.          ^                _  J.    3^  .j,^  28  L.  Ed.  615.     See,  generally,  the 

44.  Outstandmg   equity    agamst  mort-       ^\^]^   PARTIES,  vol    9.  p.  34 

gagor.— Vose  t'.    Bronson,  6  Wall.  452,  18  49,      pHor    mortgagee.— Woodworth     7'. 

L    Ed.  840.  pjair,  112  U.  S.  8,  11.  28  E.  Ed.  615;  Jerome 

45.  Jurisdiction.— Muller  v.  Dows,  94  U.  v.  McCarter.  94  U.  S.  734,  24  L.  Ed.  136. 
S.    444,   24    L.    Ed.     207.        See      the      title  It  would   often   produce   great  delay  and 
EQUITY,  vol.   5,  p.  803.  embarrassment  to  undertake  to  determine 

.\.  court  of  equity  having  jurisdiction  of  the  validity  and  extent  of  all  prior  liens 
the  person,  may  decree  a  conveyance  by  and  encumbrances  on  specific  parts  of 
3iim  of  land  in  another  state,  and  may  cii-       the   corporate   property   before   entering   a 

10  U  S  Enc— 32 
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at  different  times,  executed  two  mortgages  on  distinct  portions  of  its  road, 
to  secure  the  debts  of  separate  creditors,  one  mortgagee  is  not  necessarily  a 
party  to  a  suit  which  the  other  may  bring  against  the  company  to  foreclose 
his  mortgage.^*' 

dd.  State  and  Bondholders  Haviiig  No  Lien. — Where  the  state  had  no  lien 
for  aid  granted,  neither  the  state  nor  the  holders  of  the  bonds  of  the  state 
issued  were  necessary  parties  to  a  foreclosure  suit  under  a  mortgage  to  a  third 
party.^^ 

(b)  Parties  by  Representation. — As  a  rule  the  trustee  of  a  railroad  mortgage 
represents  the  bondholders  in  all  legal  proceedings  carried  on  by  him  affecting 
his  trust  to  which  they  are  not  actually  parties.^^ 

(c)  Intervention. — If  a  single  bondholder  has  any  right  at  all  to  institute 
proceedings,  he  is  bound  to  permit  other  bondholders  to  intervene.^^ 

General  creditors,  having  no  specific  lien,  have  not  a  right  to  interfere  in 
the  contest  between  the  debtor  ancl  third  parties."*^  As  an  unsecured  creditor 
is  not  bound  to  presume  that  any  purpose  for  shutting  out  his  claims  is  in 
the  minds  of  the  parties  foreclosing,  his  failure  to  intervene  at  once  is  not  fatal 
to  his  rights."''-^ 

A  purchaser  of  part  of  the  road,  including  stock,  machinery,  franchises,  etc., 
of  the  entire  road,  under  the  elder  mortgage,  cannot  intervene,  in  a  suit  brought 
against  the  company,  by  a  junior  mortgagee,  for  the  purpose  of  keeping  down 
the  amount  of  the  decree.^ ^ 

(10)  Process — (a)  In  General.— See  the  titles  Mortgages  and  Deeds  of 
Trust,  vol.  8,  p.  504;    Summons  and  Process. 

(b)  Publication. — A  provision  that  publication  shall  be  made  once  a  week  for 
four  months  is  not  satisfied  by  a  publication  for  sixteen  weeks  or  four  lunar 
months.-"^"  Publication  of  notice  for  the  full  period  required  by  law  is  neces- 
sary to  the  validity  of  a  decree  of  foreclosure  against  an  absent  defendant  pro- 
nounced  upon   the   basis    of   such   publication,^ ^   and   where   such   publication   is 


final  decree.     Woodworth  v.  Blair,  112  U. 
S.   8,   11,  28   L.    Ed.   615. 

Prior  mortgagee  not  entitled  to  pay- 
ment out  of  funds  in  hands  of  receiver  or 
proceeds  of  sale. — Woodworth  v.  Blair, 
112  U.  S.  8,  28  L.  Ed.  615. 

50.  Mortgagees  of  separate  portions 
of  road. — Bronson  v.  Railroad  Co.,  2  Black 
524,  17  L.  Ed.  359.  See  Woodworth  t'. 
Blair,  112  U.  S.  8,  11,  28  L.  Ed.  615,  dis- 
tinguishing Brooks  V.  Railway  Co.,  101 
U.  S.  443,  25  L.  Ed.  1057;  Meyer  v. 
Hornby,   101   U.   S.   728,   25   L.   Ed.    1078. 

51.  State  and  bondholders  having  no 
lien. — McKittrick  v.  Arkansas  Cent.  R.  Co., 
152  U.   S.  473,  38   L.   Ed.  518. 

52.  Parties  by  representation.  —  First 
Nat.  Bank  v.  Shedd,  121  U.  S.  74,  86,  30  L. 
Ed.  877.  See  Shaw  v.  Railroad  Co.,  100  U. 
S.  605,  612,  25  L.  Ed.  757;  Vose  v.  Bronson, 
6  Wall.  452,  456,  18  L.  Ed.  846.  See  the 
titles  MORTG-^GES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  452;  PARTIES,  vol.  9, 
p.    34;    RES    ADJUDICATA. 

It  v.'ould  be  impracticable  to  make  the 
bondholders  parties  in  a  suit  to  foreclose 
a  railroad  mortgage,  and  there  is  no  rule 
in  equity  which  requires  it  to  be  done. 
Vose  V.  Bronson,  6  Wall.  452,  456,  18  L. 
Ed.  846. 

53.  Intervention — Bondholders.  —  New 
Orleans,  etc.,  R.  Co.  r.  Parker.  143  U.  S. 
42,  58.  36  L.  Ed.  66.  See,  generally,  the  ti- 
tle P\RTTES   vol.  9.  o.  6? 


54.  General  creditors. — Bronson  v.  Rail- 
road  Co.,   2   Black   524,   17   L.    Ed.   359. 

55.  Failure  to  intervene. — Louisville 
Trust  Co.  I'.  Louisville,  etc.,  R.  Co.,  174- 
U.   S.   674,   43   L.    Ed.    1130. 

56.  Purchaser. — Bronson  v.  Railroad 
Co.,  2  Black  524,  17  L.  Ed.  359.  See  post, 
"Right  to  Be  Heard  in  Trial  or  Appellate 
Court."    VII,    D,    9,    b,    (14),    (i),    cc,    (11). 

Purchaser  under  first  mortgage  not  in- 
terested in  decree  under  junior  mortgage. 
— Bronson  v.  Railroad  Co.,  2  Black  524, 
17   L.   Ed.   359. 

Purchaser  cannot  intervene  and  move 
for  dismissal  on  appeal. — Bronson  x'.  Rail- 
road Co.,  2  Black  524,  17  L.  Ed.  ;i59.  See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
p.   313. 

57.  Publication. — Guaranty  Trust,  etc., 
Co.  V.  Green  Cove  R.  Co.,  139  U.  S.  137, 
145,  35  L.  Ed.  116. 

The  word  "month,"  when  used  in  con- 
tracts or  statutes,  must  be  construed, 
where  the  parties  have  not  themselves 
given  to  it  a  definition,  and  there  is  no 
legislative  provision  on  the  subject,  to 
mean  calendar  and  not  lunar  months. 
Guaranty  Trust,  etc.,  Co.  v.  Green  Cove 
R.   Co.,  139  U.   S.   137,  145,  35  L.  Ed.   116. 

Rule  applied.— Sheets  v.  Selden,  2  Wall. 
177,  17  L.   Ed.  822. 

58.  Compliance  with  law  necessary. — 
Early  ::  Doe,  16  How.  610.  14  L.  Ed.  1079; 
Guaranty  Trust,  etc.,  Co.  v.  Green  Cove- 
R.   Co..  139  U.   S.   137.  148,  35  L.   Ed.   116. 
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not  made  for  that  period,  a  decree  thereon  constitutes  no  estoppel.^^ 

(11)  Pleading.— See  the  title  Mortgages  and  Deeds  of  Trust,  vol.  8.  p.  506, 

(12)  Bzndence. — See  the  title  Mortgages  and  Deeds  of  Trust,  vol.  8.  p.  507. 

(13)  Decree— {d.)  In  General. — A  decree  of  foreclosure  undertakes  to  sell  the 
property  for  the  satisfaction  of  the  mortgage  debt.^" 

(b)  Requisite  of  Decree. — See  the  title  Mortgages  and  Deeds  of  Trust,  voL 
8,  p.  507. 

(c)  Provision  for  Other  Bondholders,  Mortgagees  and  Creditors. — A  decree 
,of  foreclosure  is  fatally  defective  in  ordering  all  the  lands  assumed  to  be  covered 
by  a  mortgage  to  be  sold,  free  from  all  liens,  mortgages  and  incumbrances,  to 
satisfy  certain  claims,  without  making  provision  for  other  bondholders,  subsequent 
mortgagees,  or  other  creditors  of  the  road.^^ 

(d)  Order  Barring  Junior  Mortgage  Rights. — See  the  title  Mortgages  and 
Deeds  of  Trust,  vol.  8,  p.  508. 

(e)  Decree  Requiring  Payment  of  Installnvents  Due. — Where  a  mortgage  has 
been  given  to  secure  a  debt  payable  in  installments,  and  a  bill  has  been  filed  for 
foreclosure  and  sale,  upon  a  default  as  to  one,  the  decree  may  require  payment 
of  all  installments  then  due,  though  maturing  since  the  institution  of  the  suit.*^^ 
But  that  principle  does  not  justify  a  decree  requiring  payment  of  the  principal  of 
the  debt,  as  presently  due,  where  by  the  terms  of  the  instrument  the  entire  debt 
does  not  become  absolutely  due,  on  the  default  of  the  company,  continued  for  six 
months,  without  the  consent  of  the  holder,  to  pay  an  interest  coupon ;  but  only  at 
the  election  of  the  trustees,  as  declared  by  them  and  notified  to  the  mortgagor.^^ 

(f)  Decree  Declaring  Remaining  Principal  Due  and  Payable. — The  rule  that 
in  suits  in  equity  for  the  foreclosure  of  mortgages  "a  decree  may  be  rendered  for 
any  balance  that  may  be  found  due  to  a  complainant  over  and  above  the  pro- 
ceeds for  the  sale  or  sales,"  does  not  authorize  the  court  to  find  a  balance  due 
because  a  partial  extinguishment  has  been  effected  by  the  sale,  if,  as  a  matter 
of  fact,  the  indebtedness  is  not  then  due  and  payable.^"* 

(g)  Decree  Silent  as  to  Profits  and  Possession. — A  decree,  silent  as  to  the 
profits  and  possession  of  the  mortgaged  premises  from  its  date  until  the  sale 
thereby  ordered,  does  not  affect  the  right  to  such  profits  and  possession  during 
that  period.^^ 

(h)  Aivarding  Priority  to  Claims. — Foreclosure  proceedings  of  mortgages  cov- 
ering extensive  railroad  properties  are  not  necessarily  conducted  with  the  limita- 
tions that  attend  the  foreclosures  of  ordinary  real  estate  mortgages.^^  And  pri- 
ority is  awarded  ■  to  certain  classes  of  claims  according  to  the  equitv  of  the 
case.^"^ 

(i)  Consent  Decree. — See  the  titles  Judgments  and  Decrees,  vol.  7,  p.  544; 
Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  508. 

(j)  Scope  of  Decree — aa.  In  General. — See  the  title  Mortgages  and  Deeds 
OF  Trust,  vol.  8,  p.  508. 

bb.   Relief  Granted. — Although  the  relief  to  be  granted  is  limited  by  the  bill  of 

59.  Guaranty  Trust,  etc.,  Co.  v.  Green  64.  Decree  declaring  remaining  princi- 
Cove  R.  Co.,  139  U.  S.  137,  148,  35  L.  Ed.  pal  due  and  payable.— Ohio  Cent.  R.  Co. 
116.                                                                                        V.    Central    Trust,    etc.,    Co.,    133    U.    S.    83, 

60.  Decree  in  general. — Julian  v.  Central       91,  33  L.  Ed.  ,561. 

Trust  Co.,  193  U.  S.  93,  106,  48  L.  Ed.  629.  Such   decree   held   not   warranted   under 

61.  Provision    for    the    incumbrancers  the   pleadings   and   improvidently   entered 

and  creditors.— New  Orleans,  etc.,   R    Co.  _oiiio  Cent.  R.  Co.  i:  Central  Trust,  etc. 

V.   Parker,   143   U.    S.   42,   58    36    L.    Ed.    66.  Co.,   133  U.   S.  S3,  91,  33   L.   Ed.  561 

Decree  for  exclusive  benefit  of  complain-  __     ■n^^,^^  ,.:i„.,*  „„  *„ cl         j 

XT        /^  1            „t       rT   n^  65.    Decree  silent  as  to  profits  and  pos- 

ant  erroneous. — New  Orleans,  etc.,  R.  Co.       e«ee;^„      nw tw      •        /      ^  T    r^ 

TD     1         i^o  TT    c    ^o    ro    or   T     T?^    fifi  scssion.— Gilman  v.   Tlhnois,  etc.,  Tel.  Co., 

7'.    Parker,    143   U.    b.   42,   58,   36    L.    nd.   66.  qi    tt    c    nai    ot   t      VA    ja- 

62.  Decree  requiring  payment  of  all  in-  ^^   ^^-  ^-  ^'^l'  -^  \-  ^f-  ^^■'■ 
stallments   due.— Chicago,    etc.,    R.    Co.    zf.  .66.  Awarding  priority  to  claims.— Louis- 
Fosdick,    106    U.    S.    47.    74,   27    E.    Ed.    47.  villc    I  rust   Co.   7'.   Louisvdlo,   etc.,   R.   Co., 

63.  Requiring   payment   of   principal   of  l'*'^  U.   S.  674,  682,  43  L.   Ed.   1130. 
dent.— Chicago,    etc..    R.    Co.    z'.    Fosdick,  67.    See  post,  "Priorities,"  VII,  E.     See 
106  U.  S.  47,  74,  27  L.  Ed.  47.  the   title    REClCTVERS. 
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-complaint,  a  prayer  for  general  relief  will  authorize  a  decree  for  any  relief  proven 
to  be  equitable  and  just  and  consistent  with  the  pleadings,  hence  under  a  prayer  for 
:general  relief  a  decree  for  a  sale  of  the  property  and  the  enforcement  of  a  legal 
agreement  contained  in  the  mortgage,  is  appropriate,  although  the  specific  re- 
lief prayed  for  is  strictly  foreclosure.*^^  In  pursuance  of  a  legal  agreement  in  a 
mortgage,  the  decree,  upon  foreclosure,  can  direct  the  trustee  if  he  becomes 
the  purchaser,  to  convey  the  property  and  rights  to  a  new  company  organized 
by  the  bondholders   for  the  benefit.'''-* 

cc.  Proznsion  as  to  Bids,  Terms  and  Payment. — The  decree  may  provide,  in 
a  proper  case,  that  a  certain  portion  of  the  bid  shall  be  paid  in  cash,  as  earnest 
money."° 

(k)  Amottiit  of  Decree. — See  the  title  Mortgaghs  and  Deeds  of  Trust,  vol. 
8,  p.  509. 

(1)  ConcIuskr]iess. — A  decree  for  foreclosure  of  a  mortgage  is  a  bar  to  any 
second  action  betw^een  the  same  parties  upon  the  same  cause. '^^  It  is  binding 
upon  bondholders  consenting  in  law  to  the  foreclosure.'^ 2 

(m)  Opening  or  Setting  Aside  Decree. — Where  a  mortgage  is  foreclosed, 
collusively  and  fraudulently,  with  the  intention  to  destroy  the  interests  of  un- 
secured creditors,  such  foreclosure  w'ill  be  set  aside  as  a  fraud  upon  such  cred- 
itors."-^ No  fraud  being  involved,  the  remedy  of  complaining  second  mortgage 
bondholders  as  against  the  foreclosure  of  the  first  mortgages,  is  to  apply  to  the 
court  in  which  the  foreclosure  took  place  to  set  aside  the  decree  of  sale."* 

(n)  Abrogating  Limitation  Prescribed  by  Decree. — Where  the  decree  of  sale 
limits  the  time  wdthin  which  claims  and  demands  incurred  by  the  receiver  must 
be  presented,  the  court  may,  upon  confirming  the  sale,  abrogate  such  limita- 
tion.''^ 

(14)  Foreclosure  Sale — (a)  In  General. — The  sale  under  a  decree  of  fore- 
closure  is  governed   by   the   rules   which   regulate   foreclosure   sales   generally.'''*' 

(b)  Sale  Governed  by  Decree. — A  foreclosure  is  to  be  governed  and  sup- 
ported by  the  decree  under  which  it  is  made,'^'^  and  must  come  witliin  the  limits 
and  conditions  thereof. '^^ 

(c)  Tijne  of  Ordering  Sale. — The  propriety  of  ordering  a  sale  before  the 
rights  of  the  parties  under  the  several  mortgages  have  been  fully  ascertained 
and  determined,  is  recognized  in  some  cases.'^^ 

(d)  Notice  of  Sale. — Where  a  foreclosure  sale  is  ordered  notice  of  such  sale 

68.  Relief  granted. — Sage  v.  Central  R.  76.  Sale — In  general. — See  the  title 
Co.,  99  U.  S.  3:!4,  25  L.  Ed.  394.                         MORTGAGES       AND       DEEDS       OF 

Decree    authorizing    trustee    to    bid    for  TRUST,  vol.  8,  p.  452. 

property   on    behalf   of   bondholders    held  77^     Governed     by     decree. — Minnesota 

proper.— Sage  v.   Central  R.   Co.,  99  U.  S.  Co.    v.    St.    Paul    Co.,    2    Wall.    609;    640, 

334,   2.5   L.    Ed.   394.  17  L.   Ed.   88G. 

69.  Directing  trustee  to  convey  to  reor-  ^g  limits  and  conditions  of  decree.- 
ganized   corporation.--Sagc   ^'^  Central    R.  ^^.^^^sota    Co.    v.    St.    Paul    Co.,   2    Wall. 

70.  Cash    payment. — Sage  v.  Central   K.  .    ,         ,                 ,      .     .        ,.  ,      ,            , 
Co     99  U    S    3;'.4    25  L    Ed    394.  ^  foreclosure   sale   is   invalid   where   the 

71.  Effect  of  'decree  for  foreclosure.—  officers  erroneously  interpret  the  court's 
Barnes  v.  Chicago,  etc.,  Railway,  122  U.  order  of  sale,  although  the  court  may 
S.  1  30  L.  Ed.  1128.'  See' the  titlcs'MORT-  have  confirmed  it,  if  such  confirmation 
GAGES  AND  DEEDS  OF  TRUST,  vol.  was  had  without  the  issue  being  raised  or 
8    p     512-    RES   ADJUDICATA          '  t-''^   erroneous   interpretation   having   been 

'72.     Ba'rnes    r.'  Chicago,    etc.,'  Railway,      brought  to  the  court's  notice.     Minnesota 
122   U.   S.   1.   30   h.    Ed.    1128.  Co.   V.    St.    Paul    Co.,    2   Wall.    609,    640,    17 

73.  Opening  or  setting  aside  decree. — "     L-  Ed.  886. 

Louisville  Trust  Co.  v.  Louisville,  etc.,  R.  79.    Time   of  ordering  sale. — First   Nat. 

Co.,  174  U.  S.  674,  688,  43   L.   Ed.   1130.  Bank  v.  Shcdd,  121  U.  S.  74,  85,  30  L.  Ed. 

74.  Robinson  -•.   Iron   R.   Co.,   135   U.   S.       877. 

522,  34  L.   Ed.  276,  Property    depreciating    in    value    during 

75.  Abrogating  limitation  prescribed  by  litigation.— First  Nat.  Bank  v.  Shcdd,  12  L 
decree.— Abftt  v.    Hedrick,    141   U.    S.   543,       U    S    74    87,  30   L.   Ed.  877. 

35    L.    Ed.    851. 
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must  be  given  in  accordance  to  the  provisions  of  the  decree  or  statute  by  which 
it  is  governed.*" 

(e)  Property  to  Be  Sold. — The  amount  and  kind  of  property  to  be  sold  is 
governed  by  the  decree  of  the  court,  and  where  the  officer  makes  a  sale  of  prop- 
erty which  is  not  authorized  by  the  decree,  a  confirmation  of  the  sale  does  not 
extend  to  such  property  and  validate  the  sale  thereof,^^  and  where  the  court 
orders  the  property  set  forth  in  the  decree  and  sold,  to  be  delivered  to  the  pur- 
chaser, it  will  be  presumed  that  the  court  did  not  know  of  the  sale  of  property 
not  set  forth  in  the  order  of  state.*^  When  foreclosing  railroad  mortgage,  the 
practice,  in  general,  is  not  to  sell  separate  portions  of  the  road  at  different 
sales,  but  to  make  sale  of  all  property  rights  and  franchises  as  an  entirety. ^^ 

(f)  Who  May  Purchase. — This  class  of  mortgages  is  ordinarily  so  large  in 
amount  that  on  foreclosure  thereof  only  the  mortgagees,  or  their  representatives, 
can  be  considered  as  probable  purchasers.  While  exceptional  cases  may  occur, 
yet  this  is  the  rule.*^  Property  sold  under  a  decree  of  foreclosure  should  not 
be  purchased  by  one  who  occupies  such  a  position  of  trust  toward  the  mort- 
gagor as  would  render  his  purchase  inequitable.*^  In  some  case  the  purchase, 
although  not  invalid  in  itself,  will  be  closely  scrutinized,  but  it  is  valid  until  im- 
peached.*^ It  has  been  held  that  the  purchase  may  be  voidable  and  not  ab- 
solutely void,  as  where  the  purchase  is  made  by  the  mortgage  trustee,  but  a 
junior  mortgage  creditor  can  only  avoid  it  by  making  tender  of  reimburse- 
ment.*'^ 

The  trustee  may  properly  bid  at  the  following  sale  upon  a  request  made  by 
the  holders  of  a  majority  of  the  outstanding  bonds,  in  pursuance  of  an  agree- 
ment to  that  effect  in  the  mortgage  given  to  secure  the  bonds. ^* 

(g)  Confiruiation  of  Sale — aa.  ///  General. — The  confirmation  of  a  sale  under 
a  decree  of  foreclosure  undertakes  to  secure  the  purchaser  in  the  use  and  en- 
joyment of  the  property.*^ 

bb.  Fraud  and  Collusion. — Where  the  foreclosure  proceedings  were  made  in 
pursuance  of  an  agreement  between  the  bondholders  and  stockh.olders  to  pre- 
serve the  rights  of  both  and  destroy  the  interests  of  unsecured  creditors,  con- 

80.  Notice. — Sage  v.  Central   R.   Co.,  99       the    sale    effectual    as    a    means    of    trans- 
U.  S.  334,  25  L.  Ed.  394.  ferring    the    right    to    use    the    thing    con- 
Notice  held  to  be  substantial  compliance       veyed.    New  Orleans,  etc.,  R.  Co.  v.  Dela- 

with  order.— Sage  v.  Central  R.  Co.,  99  U.  more,  114  U.  S.  501,  29  L.  Ed.  244;  Julian 

S.   334,  25   L.   Ed.  394.  v.  Central  Trust  Co.,  193  U.  S.  93,  lOG,  4S 

Where    the    court    order    the    sale    to   be  L.   Ed.   629. 

advertised   in  a   particular   newspaper,   the  84,      Who      may      purchase. — Louisvillr. 

mere    change    in    name    of    the    paper,    if  Trust    Co.   v.    Louisville,   etc.,    R.    Co.,    17* 

the    identity    of    it    remained,    did    not    in-  U.  S.  674,  683,  43   L.  Ed.  1130. 

validate   the   advertisement.     The  purpose  go.    Person  occupying  position  of  trust. 

of  the  advertisement  was  not  defeated  by  —Pacific    R.    Co.   v.    Ketchum,    101    U.    S. 

a  change  of  name  or  a  union  with  another  289    300    25   L.    Ed.   932. 

newspaper.      Sage    f.    Central    R.    Co.,    99  J^     tj'^u^^I   ^^,.    ;«  ,.,i;j  «r  u^  it      n 

TT    c    oo-i    o^Q    OK   T     v^    onA  86.    Purchase   not    mvahd  of  itself. — Pa- 

U.    b.   334,    348,   25    L,.    t,d.    394.  -a       r>      r^  y    i.   i  -.rv.     tt     c      f.or> 

o^     n '^^4..A.^CL.^^A      TVT-  ,.     n^  dhc    R.    Co.    z'.    Ketchum,    101    U.    S.    289. 

81.  Property  to  be  sold. — Mmnesota  Co.  „„„    ^.   y      -r^,    „   .,  ' 

'4 ,S>.  Paul  Co.,  2  Wall.  609,  640,  17  L.  Ed.      ^"Jl^-'hl;,  by  soHcitor  of  mortgagor  com- 

,   ''i    Court  presumed  no,  to  know  of  11-  rV^of'^'^s  L.  eV',I''''""''  '"'   "" 

legal  sale. — Alnincsota  Co.  v.  St.  Paul  Co.,  '         '       .     , 

2   Wall.    609,    640,    17    L.    Ed.    886.  87.    Sale  voidable  and  not   void.— Cun- 

83.    Sale  as  an  entirety.— See  Minnesota  ningham  v.  ]\Iacon,  etc.;  R.  Co.,  156  U.  S. 

Co.  V.  St.   Paul  Co.,  G  Wall.  742.   18  L.   Ed.  400.   39    L.    Ed     471. 

95n.  Georgia      rule — Purchase        by      trustee 

Rolling  stock  of  entire  road  held  to  be-  rnerely  voidable.— Cunningham   r.   Macon. 

long  to  purchaser  under  senior  mortgage.  ^tc,   R.   Co.,  156  U.  S.  400,  424,  39  L.   Ed. 

—Minnesota   Co.  z:   St.    Paul   Co.,   6   Wall.  ^71. 

742,  18  L.  Ed.  856.     See  Minnesota  Co.  v.  88.    Purchase  by  trustee— Agreement  in 

St.   Paul   Co.,  2  Wall.   609,   17   L.    Ed.   886.  mortgage.— Sage  ?•.   Central    R.   Co.,  90   U. 

Sale  of  franchise. — The  power  given  to  S.  334,  25  L.  Ed.  304. 

mortgage  the  franchise  of  the  corporation  89.     Confirmation     of     sale. — Jtilian     7\ 

must    necessarily    include    the    power    to  Central    Trust   Co.,    193    U.    S.    93,    106,    4S 

bring  it  to  sale  with  the  propertv  to  make  L.   Ed.  629. 
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firmation  of  the  sale  should  be  refused  until  the  interests  of  unsecured  creditors 
have  been  preserved.^" 

cc.  Right  to  Question  J^alidity  of  Sale. — The  principles  of  estoppel  apply  to 
questioning  the  validity  of  foreclosure  sales,  and  a  party  who  may  be  other- 
wise entitled  to  object  to  the  validity  of  a  sale  may  be  estopped. ''^ 

dd.  Estoppel  of  PiDxhasing  Bondholders. — Where  there  has  been  a  foreclosure 
and  sale  under  a  railroad  mortgage  to  secure  certain  bonds,  exceptions  to  the 
sale  will  be  refused  to  be  entertained  in  favor  of  such  of  the  bondholders  as  were 
parties  to  a  scheme  under  which  the  sale  was  made  for  the  formation  of  a  new 
company,  and  have  surrendered  their  bonds  in  exchange  for  stock  and  bonds  of 
such  new  association. ^2  g^t  as  to  a  bondholder  differently  situated,  the  decree 
confirming  the  sale,  having  imposed  the  condition  of  payment  to  him  by  the  new 
company  of  the  full  amount  of  his  bonds  of  the  old  company,  principal  and  in- 
terest, \\ill  be  affirmed  without  considering  the  abstract  validity  of  exceptions 
taken  by  liim.^'* 

ee.  Setting  Aside  Confirmation. — The  confirmation  of  a  sale  will  not  be  set 
aside  merely  because  some  of  the  trustees,  who  consented  to  the  decree,  were 
bondholders.'*''  A  bill  filed  by  bondholders,  not  impugning  the  good  faith  of  the 
trustees,  but  praying  that  a  decree  confirming  the  sale  be  reviewed  and  set  aside, 
is  properly  dismissed."'' 

(h)  Setting  Aside  Sale  and  Resale — aa.  Fraudulent  or  Illegal  Sale. — Where 
a  foreclosure  sale  is  affected  by  fraud  and  deceit,  a  court  of  equity  may  set  it 
aside  and  order  a  resale,'**''  and  the  same  is  true  where  the  sale  has  been  illegally 
made.'*" 

bb.  fraudulent  Notice  of  Sale. — The  notice  may  be  so  fraudulent  as  to  vitiate 
the  sale,  as  where  the  entire  principal  and  interest  was  set  forth  as  due  under 
the  mortgage,  when  as  a  matter  of  fact  only  a  small  part  thereof  was  outstand- 
ing in  the  hands  of  bona  fide  holders,  the  balance  being  in  the  hands  of  or  under 
the  control  of  the  directors.^^ 

cc.  Scheme  to  Preserve  Rights  to  Mortgagor. — If  the  bondholder  wishes  to 
foreclose  and  exclude  inferior  lienholders,  or  general  unsecured  creditors  and 
stockholders,  he  may  do  so,  but  a  foreclosure  which  attempts  to  preserve  any 
interest  or  right  of  the  mortgagor  in  the  property  after  the  sale  must  necessarily 
secure  and  preserve  the  prior  rights  of  general  creditors  thereof.'*"     And  any  ar- 

90.  Fraud  and  collusion. — Louisville  Missouri,  etc.,  R.  Co.  Ill  U.  S.  505,  28  L. 
Trust    Co.    V.    Louisville,    etc.,    R.    Co.,    174       Ed.   498. 

V.  S.  ')74.  689,  4:;  L.   E<1.   llP.o.  Sale    held    valid — Fraud    not    proven. — 

91.  Right  to  question  validity  of  sale. —  Johnson  v.  .Vtlantic,  etc.,  Transit  Co.,  156 
Union  Trust  Co.  v.  Illinois  Midland  R.  U.  S.  018,  64G,  r!9  L.  Ed.  556;  Leaven- 
Co.,  117  U.  S.  434,  436,  29  L.  Ed.  963.  worth     County   Comm'rs   v.    Chicago,   etc.. 

92.  Estoppel  of  purchasing  bondholders.  K-   Co.    134  U.   S.  688,  33   L.   Ed.   1064. 
-Crawshav    :■.    Soutter.    6    Wall.    739.    18  97.     Illegal    sale.-Johnsonz;.    Atlantic, 
L.    Ed.    S45.      See    the    title    ESTOPPEL,  etc.,  Transit  Co.,  lo6  U.   S.  618,  59  L.  Ed. 

vol.    5,   p.    913.  ^■^?,,        ,.^  ^         .  •      J       T    t  A. 

«„    '  ,  c      ^^        ^  \\-  11    rroo    1Q  Illegality  not  sustained. — Johnson  v.  At- 

93.^  Crawshav  v.  Soutter,  6  Wall.  739,  IS       ,3,.,,;,^^^,^  Transit  Co.,  156  U.  S.  618.  640, 

^-    I'-'l-    ^■♦■'-                                                 ^  39    L.   Ed.   556. 

94.  Setting  aside  confirmation.— Shaw  v.  The  sale  may  be  set  aside  where  it  ap- 
Railroad  Co..  100  U.  S.  605,  25  L.  Ed.  pears  that  the  purchase  was  effected 
757.                                                                           _  through   a   fraudulent   and   corrupt   scheme 

95.  Shaw  :■.  Railroad,  Co.,  100  U.  S.  605,  to  jret  possession  of  the  road  and  property. 
V.h  L.  Ed.  757.  James  v.  Railroad   Co.,  6  Wall.   752,  18   L. 

96.  Fraud     and      deceit. — Leavenworth       Ed.    885. 

County  Comm'rs  -■.  Chicago,  etc..  R.  Co.,  A    sale    made   under   a    scheme   between 

134  \J.  S.  688,  33   L.   Ed.  1064;   McKittrick  the    purchasers    and    the    directors    of    the 

r.   Arkansas    Cent.   R.   Co.,    152   U.    S.   473,  road,  whereby  the   directors  escape  liabil- 

■38  L.  Ed.  518;  Pacific  Railroad  ?■.  Missouri,  ity  on  indorsements  made  by  them  for  the 

etc..   R.  Co.,  Ill   V.   S.  .'.0.-,.  28  L.  Ed.  498.  railroad     company,     will     be     set     aside. 

Sale     vitiated    by    fraudulent     notice. —  Drury  <■.  Cross,  7  Wall.  299,  19  L.  Ed.  40. 

James  v.  Railroad  Co.,  6  Wall.  752,  18  L.  98.    Fraudulent  notice  of  sale. — James  v. 

Ed.  885.  Railrnnd    Co..   6  Wall.    75:2,    18   L.    Ed.   885. 

Unfaithful  conduct  of  solicitors  and  di-  99.    Preservation  of  interest  or  right  of 

rertcrs   of   defendant. —  Pacific    Railroad   :■.  mortgagor. — L'niisvillc  Trust  Co.  v.  Louis- 
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rangement  of  the  parties  by  which  the  subordinate  rights  and  interests  of  the 
stockholders  are  attempted  to  be  secured  at  the  expense  of  the  prior  rights  of 
either  class  of  creditors,  comes  within  judicial  denunciation. ^ 

dd.  Failure  to  Comply  ivith  Decree. — The  court  will  order  a  resale  where  the 
•decree,  under  which  the  sale  was  made,  ordering  a  lienor  to  be  paid  out  of  the 
proceeds  of  the  sale,  has  not  been  complied  with  within  a  reasonable  time.^ 

ee.  Grounds  for  Setting  Aside  Waived. — Objections  which  should  and  might 
have  been  brought  forward  in  defense  against  the  foreclosure  suit  or  confirma- 
tion of  the  sale  under  the  decree  therein,  will  not  in  general  support  a  motion 
to  set  aside  the  sale.^ 

ff.  Acquiescence  and  Estoppel. — Where  a  bill  to  set  aside  a  foreclosure  sale 
showed  hostile  control  of  the  corporate  affairs  of  the  plaintiff  by  its  directors 
during  the  period  covered  by  the  foreclosure  suit,  mere  knowledge  by,  or  notice 
to.  the  plaintiff',  or  its  directors,  or  officers,  or  stockholders,  of  the  facts  alleged  in 
the  bill  during  that  period,  was  unimportant,  a  case  of  acquiescence,  assent,  or 
ratification,  or  of  the  intervention  of  the  rights  of  innocent  purchasers,  not  being 
shown  by  the  bill,  and  the  corporation  having  acted  promptly  when  freed  from 
the  control  of  such  directors.  It  did  not  follow  that  parties  who  became  inter- 
•ested  in  the  corporation,  with  knowledge  of  such  matters,  are  entitled  to  the 
same  standing  as  those  who  were  interested  in  the  corporation  when  the  trans- 
actions complained  of  occurred.^ 

gg.  Laches. — Long  delay  in  bringing  suit  to  set  aside  judicial  proceedings,  reg- 
ular on  their  face,  under  which  the  railroad  property  was  sold,  has  been  held 
inexcusable.^ 

hh.  Holders  of  Bonds  Secured  by  Second  Mortgage. — Holders  of  a  second 
•series  of  bonds  secured  by  a  second  mortgage,  cannot  equitably  be  allowed  to 
avoid  the  sale  without  tendering  reimbursement  of  the  amount  of  the  first  mort- 
gage. Their  claims  are  subordinate  to  the  holders  of  the  first  series,  and  they 
■have  no  recourse  until  the  latter  are  paid.  They  must,  as  a  prerequisite,  do  eq- 
■uity  by  protecting  the  first  encumbrancers.^ 

ii.  Parties. — When  dissatisfied  stockholders  or  bondholders  file  a  bill  against 
the  purchaser  to  set  aside  a  foreclosure  sale,  on  the  ground  of  fraud  and  collu- 
sion the  trustee  and  consenting  stockholders  should  be  made  parties."^ 

jj.  Protecting  Rights  of  Parties. — Where  the  court  order  a  sale  set  aside  it 
should,  by  proper  orders,  place  the  parties  where  they  stood  before  the  sale,  and 
protect  any  intervening  parties.® 

ville,   etc.,    R.    Co.,   174   U.    S.    674,   683,   43  Foster   v.    Mansfield,    146    U.    S.    88,   36    L. 

L.  Ed.  1130.     See  Railroad  Co.  v.  Howard,  Ed.    899.     See   the  title   LACHES,  vol.   7, 

7  Wall.   392,   19   L-    Ed.    117.  p.   790. 

1.  Interest  of  stockholders  subordinate.  There  is  no  laches  on  the  part  of  a  mort- 
— Louisville  Trust  Co.  v.  Louisville,  etc.,  gagor  filing  a  bill  to  set  aside  a  decree  of 
R.  Co.,  174  U.  S.  674,  684,  43  L  Ed.  1130.  sale,  when  an  appeal  in  the  original  suit 
See  Railroad  Co.  v.  Howard,  7  Wall.  392,  was  pending,  as  that  time  cannot  be 
10  L.  Ed.  117.  counted  against  the  plaintiff  in  the  bill  to 

Arrangement  held  fraudulent  as  to  cred-  set  aside   the   decree.     Pacific    Railroad  7-. 

itors.— Railroad    Co.    v.    Howard,    7    Wall.  Missouri,  etc.,  R.  Co..  Ill  U.  S.  505,  28  L. 

■502,    19    L    Ed.    117.  Ed.   408. 

2.  Lienor  not  paid  pursuant  to  decree. —  6.  Holders  of  bonds  secured  by  second 
Earmers',  etc..  Trust  Co.  v.  Newman,  127  mortgage.— Cunningham  v.  Macon,  etc., 
V.  S.  649.  32  L  Ed.  30:?;  Compton  v.  Tcsup.  ^-  Co.,  156  U.  S.  400,  424,  39  L.  Ed.  471, 
167    U.    S.    1,    42    L.    Ed.    55.  citing    Collins   v.    Riggs,    14   Wall.    491,   20 

I      Ed     7''3 

3.  Failure  to  object  at  proper  time  and        ^t*'-     /r      i   •      j   .        r    , 
place.-Robinson  v.  Iron  R.  Co.,  135  U.  S.  ^*  "  the  plain  duty  of  the  second  mort- 
502    34  L    Ed    276                                                       "'^^^    creditors,    if    they    are    interested    in 

" ^'  ^  K     '  ■     '                 A    ^  .^        ^      -n     a  preventing    the    sale    and    wish    to    tender 

4      Acquiescence    and    estoppcl.-Pacific  t,,,ir  bonds  in  payment,  to  bid  a  sufficient 

Railroad  7'^  Missouri,   e.tc.    R.   Co.,   Ill   U.  amount    to    lift     the    prior    encumbrance. 

^i  &i'->.  -»   U   nfi-   -i-'"-  Cunningham    v.    Macon,    etc.,    R.    Co.,    156 

5.     Long    delay.— Harwood    v.    Railroad  V.   S.  400.  423,  39  L.   Ed.  471 
Co.,   17  Wall.   78,  21    L.    Ed.   558;   Johnson  7.     Parties.— Ribon    7'.    Railroad    Compa- 
V.    Atlantic,    etc..    Transit    Co..    156    U.    S.  nies.   16   Wall.   446,   21    L.    Ed.   3fi7.     . 
•618,  647,  39  L.   Ed.   556;   Galliher  v.  Cald-          8.    Protection  of  parties. Tpmes  t/   Rail- 
well,    145    U.    S.    368,    372,    36    L    Ed.    738;  road  Co.,  0  Wall.  752.  18  L    Ed    SS.";  ' 
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kk.  Reference. — Where  the  sale  is  set  aside,  if  the  full  value  of  the  property 
sold  is  not  shown  with  sufficient  certainty,  the  case  may  be  sent  back  for  as- 
certainment of  it  by  a  master.'-* 

(i)  Operation  and  Effect— aa.  Property  and  Rights  Passing  in  General. — • 
Where  a  sale  is  consummated  under  a  decree  of  foreclosure  of  all  property  and 
franchises  of  the  mortgagor  company,  it  vests  in  the  purchaser  the  entire  title  of 
the  mortgagor  including  the  franchise  to  operate  the  same  as  a  railroad, i*^'  and 
divests  the  mortgagor  company  of  all  its  title,  right  or  interest  therein.^ ^  The 
purchaser  of  a  railroad  at  a  foreclosure  sale  takes  subject  to  a  proper  and  rea- 
sonable governmental  control  and  regulation  and  the  fact  that  the  foreclosure 
takes  place  before  a  statutory  regulation  is  enacted,  does  not  render  such  regu- 
lation inoperative. ^2 

bb.  Franchises  and  Corporate  Capacity. — The  franchise  to  exist  as  a  corpora- 
tion does  not,  in  the  absence  of  a  statute  to  that  effect,  pass  to  a  purchaser  at  a 
sale  under  a  decree  of  foreclosure. ^^  Ordinarily  the  corporation  is  declared,  by 
statute,  to  be  dissolved  by  the  same  and  provisions  made  for  the  winding  up 
thereof.^'*  The  right  to  reorganize  as  a  new  corporation  subject  to  the  laws  in 
existence  at  the  time  of  such  reorganization,  passes  upon  such  purchase  and 
transfer. ^5  Under  some  statutes  the  purchaser  "shall  forthwith  be  a  corpora- 
tion" and  "succeed  to  the  franchises,  etc.,"  of  the  original  corporation. i«  Pur- 
chasers thus  becoming  a  corporation  derive  corporate  existence  and  powers  from 
the  act,  and  are  subject  to  general  laws  as  to  corporations  then  in  force.^' 

But  the  franchise  to  operate  and  use  the  property  passes  at  the  sale,  and 
must  do  so  in  order  to  make  the  purchase  of  any  vahie.^^  This  principle  recog- 
nizes the  distinction  between  the  mere  right  or  franchise  to  be  a  corporation  and 
the  franchise  of  maintaining  and  operating  the  railroad. ^^ 

Special  privileges  or  statutory  exemptions  do  not  pass  to  a  purchaser  at 


9.  Reference. — Drury  v.  Cvoi>,  T  Wall. 
299,   19   L.   Ed.  40. 

10.  Operation  and  effect— Title  of  pur- 
chaser.— Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106   U.   S.   47.  27   L.    Ed.   47. 

11.  Divests  mortgagor, — Chicago,  etc., 
R.  Co.  V.  Fosdick,  106  U.  S.  47,  27  L.  Ed. 
47.  See  Wilson  v.  Boyce,  92  L'.  S.  320,  23 
L.    Ed.    OOS. 

Subsequent  purchaser  from  mortgagor 
takes  no  title  or  interest. — Wilson  v. 
Boyce,    92    U.    S.    320,    23    L.    Ed.    608. 

12.  Regulation  and  control — Effect  of 
sale. — Union  Pac.  R.  Co.  v.  Mason  City, 
etc.,  R.  Co.,  199  U.  S.  160,  170,  50  L.  Ed. 
134. 

13.  Franchise  to  exist  as  a  corporation. 
— Memphis,  etc.,  R.  Co.  t'.  Railroad 
Comm'rs,  112  U.  S.  609,  28  L.  Ed.  837; 
Norfolk,  etc.,  R.  Co.  v.  Pendleton,  156  U. 
S.  667,  39  L.  Ed.  574;  Chesapeake,  etc.,  R. 
Co.  V.  Miller,  114  U.  S.  176,  186,  29  L.  Ed. 
121;  Morcan  v.  Louisiana,  93  U.  S.  217,  23 
L.  Ed.  860;  Wilson  v.  Gaines,  103  U.  S. 
417,  26  L.  Ed.  401;  New  Orleans,  etc.,  R. 
Co.  V.  Delamore,  114  U.  S.  501,  510,  29  L. 
Ed.  244;  Julian  7'.  Central  Trust  Co.,  193 
U.  S.  93,  48  L.  Ed.  629.  construing  the 
North    Carolina    Statutes. 

The  franchise  of  being  a  corporation 
need  not  be  implied  as  necessary  to  secure 
to  the  mortgage  bondholders,  or  the  pur- 
chasers at  a  foreclosure  sale,  the  substan- 
tial rights  intended  to  be  secured.  The 
essential  properties  of  corporate  existence 
are  cjuite  distinct  from  the  franchise  of 
the  corporation.    Memphis,  etc.,   R.  Co.  t'. 


Railroad   Comm'rs,   112   U.   S.   609,   619,  28 
L.  Ed.  837 

14.  Dissolution. — Julian  v.  Central  Trust 
Co.,    193    U.    S.   93,   48    L.    Ed.    629. 

15.  Reorganization. — Norfolk,  etc.,  R. 
Co.  z'.  Pendleton,  156  U.  S.  667,  39  L.  Ed. 
574;  Morgan  r.  Louisiana,  93  U.  S.  217,  23 
L.  Ed.  860;  Wilson  v.  Gaines,  103  U.  S. 
417,  26  L.  Ed.  401;  Chesapeake,  etc.,  R. 
Co.  V.  Miller,  114  U.  S.  176.  29  L.  Ed.  121; 
Julian  v.  Central  Trust  Co.,  193  U.  S.  93, 
107,    48    L.    Ed.    629. 

16.  Purchaser  becoming  corporation. — 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176,  186,  29  L.  Ed.  121. 

17.  Chesapeake,  etc.,  R.  Co.  v.  Miller,. 
114  U.   S.   176,  29   L.   Ed.  121. 

18.  Julian  z:  Central  Trust  Co.,  193  U.  S. 
93,  48  L.  Ed.  629;  Chesapeake,  etc.,  R.  Co. 
z:  Miller,  114  U.  S.  176,  186,  29  L.  Ed.  121. 

It  follows  that  if  the  franchises  of  a 
railroad  corporation  essential  to  the  u!^e 
of  its  road,  and  other  tangible  property 
can  by  law  be  mortgaged  to  secure  its 
debts,  the  surrender  of  its  property,  upon 
the  bankruptcy  of  the  company,  carries 
the  franchises,  and  they  may  be  sold  and 
passed  to  the  purchaser  at  the  bankruptcy 
sale.  New  Orleans,  etc.,  R.  Co.  v.  Dela- 
more, 114  U.  S.  501,  510,  29  L.  Ed.  244; 
Memphis,  etc.,  R.  Co.  v.  Railroad  Comm'rs, 
112  U.   S.   609,  619,"  28   L.   Ed.  837. 

19.  Julian  z:  Central  Trust  Co.,  193  U.  S. 
93,  48  L.  Ed.  629;  Memphis,  etc.,  R.  Co, 
z:  Railroad  Comnvrs,  112  U.  S.  609,  2& 
L.   Ed.  837. 
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a  sale  under  a  decree  of  foreclosure  of  a  railroad  mortgage,  unless  it  is  by  ex- 
press provision  of  the  law  or  necessary  implication  ;2"  among  such  privileges  and 
exemptions  are  immunity  from  taxation,-^  and  the  right  to  fix  and  determine 
rates  of  fare.-^ 

cc.  Rights  and  Liabilities  of  Purchasers — (aa)  Contracts,  Covenants  and  Obli- 
gations of  Predecessor. — It  is  a  well-established  principle  that  the  mere  purchase 
of  a  railway  under  a  foreclosure  sale  by  a  new  corporation  does  not  of  itself 
make  such  new  corporation  liable  for  the  obligations  of  the  old  one.23  He  may 
adopt  the  contracts  of  the  mortgagor. ^-^ 

(bb)  Mortgages,  Liens  and  Other  Indebtedness. — A  purchaser  at  a  fore- 
closure sale  takes  his  title  subject  to  all  valid  liens  and  incumbrances  of  which 
he  had  notice  and  which  are  not  cut  off  by  the  foreclosure  proceedings. -^  In 
the  absence  of  such  lien  a  sale  of  the  railroad  in  foreclosure  proceedings  under 
a  mortgage,  and  the  deed  made  in  pursuance  thereof,  will  pass  the  property  to 
the  purchaser  free  from  any  claims  of  the  general  creditors  of  the  railway  com- 
pany.2«  Purchasing  bondholders  do  not  succeed  to  a  liability,  of  the  mortgagor, 
which  rests  wholly  on  a  contract  between  the  mortgagor  and  preferred  stock- 
holders, and  does  not  run  with  the  land  upon  sale  under  foreclosure. ^''^ 

(cc)  Intervening  Claimants. — Purchasers  of  a  railroad  at  a  foreclosure  of  a 
mortgage  purchasing  expressly  subject  to  the  lien  of  any  and  all  claims  against 
the  railroad  property  and  assets,  which  are  before  the  court  by  intervening  pe- 
tition, and  which  may  be,  upon  final  determination  and  adjudication,  decreed  to 
be  paid  as  paramount  liens,  are  bound  to  take  notice  of  a  claim  before  the  court 
by  intervening  petition, ^s  and  such  a  sale  and  transfer  of  property  does  not  affect 
the  rights  of  such  creditors  who  had  filed  their  claims,  to  have  them  determined 
upon  their  merits.-^ 


20.  Statutory  privileges  and  exemptions. 
—St.  Paul,  etc.,  R.  Co.  v.  United  States, 
112  U.  S.  733,  28  L.  Ed.  861,  Flint,  etc., 
R.  Co.  V.  United  States,  113  U.  S.  737,  28  L. 
Ed.  8G2;  St.  Louis,  etc.,  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  Ed.  567;  Norfolk,  etc.,  R. 
Co.  V.  Pendleton,  156  U.  S.  667,  39  L.  Ed. 
574;  Memphis,  etc.,  R.  Co.  v.  Railroad 
Comm'rs,  112  U.  S.  609,  28  L.  Ed.  837; 
Grand  Rapid,  etc.,  R.  Co.  v.  Osborn.  193 
U.   S.   17,   48   L.    Ed.    598. 

21.'  Illustrations — Taxation  exemption. 
— Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176,  186,  29  L.  Ed.  121;  Norfolk,  etc., 
R.  Co.  V.  Pendleton,  156  U.  S.  667,  39  L. 
Ed.  574;  St.  Louis,  etc.,  R.  Co.  v.  Gill,  156 
U.  8.  649.  39  L.  Ed.  567;  Memphis,  etc., 
R.  Co.  V.  Railroad  Comm'rs,  112  U.  S.  609, 
28    L.    Ed.    837. 

22.  Rates  of  fare. — St.  Louis,  etc.,  R. 
Co.    7'.    Gill,    156    U.    S.    649,"  39    L.    Ed.    567. 

Purchaser  voluntarily  incorporating 
barred  by  law  regulating  rates  of  fare. — 
Grand  Rapids,  etc.,  R.  Co.  v.  Osborn,  193 
U.    S.    17,    48    L.    Ed.    598. 

23.  Contract  covenants  and  obligations 
of  predecessor. — Wiggins  Ferry  Co.  v. 
Ohio,  etc.,  R.  Co.,  142  U.  S.  396,  407,  35 
L.    Ed.    1055. 

He  is  not  bound  by  sales,  mortgages, 
covenants,  etc..  except  such  as  are  a  lien 
or  otherwise  bind  the  property  or  fran- 
chises, unless  such  liability  is  created  by 
statute,  contract  or  decree.  Hoard  v. 
Chesapeake,  etc.,  Railway,  123  U.  S.  222, 
226,    31    L.    Ed.    130. 

Covenant  permitting  other  road  use  of 
right  of  way.— Joy  t'.'St.  Louis,  138  U.  S. 
1.  34  L.   Ed.   843. 


24.  Adoption  of  contracts. — Wiggins 
Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142  U. 
S.    396,    408,    35    L.    Ed.    1055. 

It  is  not  necessary  that  he  deliberately 
agree  to  be  bound  by  the  contract,  if,  with 
knowledge  of  its  terms,  he  enter  into  re- 
lations which  are  only  consistent  with  its 
adoption.  Wiggins  Ferry  Co.  v.  Ohio, 
etc.,  R.  Co.,  142  U.  S.  396,  408,  35  L.  Ed. 
1055.  See  the  title  ESTOPPEL,  vol.  5,  p. 
982. 

Purchaser  requires  equitable  where 
mortgagor  had  legal. — Wiggins  Ferry  C<>. 
V.  Ohio,  etc.,  R.  Co.,  142  U.^S.  396,  408.  35 
L.  Ed.  1055. 

25.  Mortgages,  liens  and  other  indebted- 
ness.— Compton  V.  Jesup,  167  U.  S.  1,  42 
L.  Ed.  55. 

26.  McKiltrick  v.  Arkansas  Cent.  R.  Co., 
152  U.   S.  4T:'.,  38   L.   Ed.   5 IS. 

Fraud  of  officers  held  not  to  invalidate 
sale. — McKittrick  v.  Arkansas  Cent.  R. 
Co.,  152  U.   S.  473,  38  L.   Ed.  518. 

27.  Sullivan  v.  Portland,  etc..  R.  Co.,  94 
U.    S.    806,    24    L.    Ed.    324. 

28.  Intervening  claimants. — Southern  R. 
Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  257, 
44  L.  Ed.  458;  Union  Trust  Co.  v.  Morri- 
son, 125  U.  S.  591,  608.  31  L.  Ed.  S'^.V 
See  post,  "Right  to  Be  Heard  in  Trial  or 

•Appellate   Court,"  VH,   D,  9,  b.   (14),    (i), 

cc.   (in. 

Claim  held   to   be   presented  in  time.— 

Union    Trust   Co.   v.    Morrison,    125    U.    S. 
591,    607,    31    L.    Ed.    825. 

29.  Southern  R.  Co.  7-.  Carnegie  Steel 
Co      irr.   n     S.   257.   44   T,    Fd     4. -.8. 
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(dd)  Debts  Subsequently  Accruing. — Property  purchased  at  the  foreclosure  of 
a  railroad  mortgage  passes  to  the  purchaser  free  from  debts  thereafter  accru- 
ing against  the  former  owner,  notwithstanding  the .  fact  that  the  purchaser  is  a 
foreign  corporation."^" 

(ee)  Paxnient  of  Interest  0)i  Outstand'mg  Municipal  Aid  Bonds. — See  the 
title  Municipal,  County,  State  and  Federal  Aid,  vol.  8,  p.  648. 

(ff)  Claims  and  Demands  Attaching  under  Terms  of  Decree  of  Sale  and 
Confirmation. — See  the  title  jNIortgages  and  Deeds  oe  Trust,  vol.  8,  p.  517. 

(gg)  Ta.r  Lien. — A  lien  for  taxes  does  not  stand  upon  the  footing  of  an  or- 
dinary incumbrance,  and,  unless  otherwise  directed  by  statute,  is  not  displaced  by 
a  sale  of  the  property  under  a  pre-existing  judgment  or  decree.  The  purchaser 
cannot  retain  from  bid  sum  sufficient  to  pay  existing  tax  lien.^^ 

(hh)  Right  of  ]Vay  and  Other  Real  Interests — aaa. — Decree  Limits  Land 
Sold. — Where  before  the  commencement  of  a  suit  to  foreclose  a  mortgage,  some 
of  the  lands  covered  by  it  had  been  transferred  to  a  trustee,  by  way  of  indemnity 
against  a  bond  upon  which  he  was  surety  for  the  mortgagor,  and  sold  by  the 
trustee,  with  the  consent  of  the  mortgagee,  and  the  proceeds  thereof  were  sub- 
sequently paid  over  to  the  receiver  appointed  in  the  foreclosure  suit,  the  pur- 
chaser at  the  foreclosure  sale  acquired  no  right  to  such  proceeds,  as  the  decree 
did  not  order  the  sale  of  the  lands,  nor  did  the  master  attempt  to  sell  them.-''^ 

bbb.  Easements — Conditions  in  Deed. — The  purchaser  takes  the  right  of  way 
subject  to  easements  in  other  railroad  companies.-''^ 

(ii)  Lieibilitx  for  Rents  and  Profits. — A  party  in  possession  under  the  express 
terms  of  the  order  of  sale,  and  as  representing  all  parties  in  interest,  cannot  claim 
to  be  an  absolute  purchaser  of  the  rights  of  a  mortgagor  not  subject  to  account 
for  rents  and  profits.  In  that  point  of  view  there  is  a  trust  relation,  which  in- 
volves an  accounting  until  prior  licnholders  are  disposed  of."^-* 

(jj)  Right  to  Earnings  While  in  Hands  of  Receiver. — Where  a  purchaser, 
having  failed  to  punctually  comply  with  the  terms  of  sale,  is  granted  an  ex- 
tension of  time  bv  the  court,  the  property  in  the  meantime  to  remain  in  the 
■possession  of  a  receiver,  he  is  not  entitled  to  any  of  the  earnings  of  the  property 
while  it  so  remains  in  the  possession  of  the  latter,  nor  is  he  in  a  position  to  ques- 
tion the  order  of  the  court  as  to  their  application. ^s 

(kk)  Setting  Aside  Sale  as  Affecting  Liability — aaa.  LiOfbility  as  Trustee  to 
Creditors. — Where  a  sale  under  a  decree  of  foreclosure  is  set  aside  as  fraudulent 
against  creditors,  the  purchasers  are  held  to  be  trustees  to  the  creditors  complain- 
ant, for  the  full  value  of  the  property  purchased,  less  a  sum  which  the  purchasers 
had  actually  paid  for  a  large  lien  claim,  presented  as  for  its  apparent  amount, 
"but  which  they  had  bought  at  a  large  discount.  Interest  on  the  balance,  from 
the  day  of  purchase  to  the  day  of  final  decree  in  the  suit,  to  be  added.-'^*' 

30.  Debts  subsequently  accruing — North  Right  of  other  railroads  to  use  bridge. — 

•Carolina. —  Julian  f.  Central  Trust  Co.,  193  Union   Pac.   R.  Co.  v.  Mason  City,  etc.,  R. 

U.   S.  93,  48   L.   Ed.   629.  Co.,    199   U.    S.    160,   50   L.    Ed.    134. 

31.  Tax  lien.— Osterberg  v.  Union  Trust  34,  Liability  for  rents  and  profits.— Comp- 
•Co.,   93    U.    S.    424,    23    L.    Ed.    964.  ton  v.  Jesup,  167  U.  S.  1,  3G,  42  L.  Ed.  55. 

As  the  rule  of  caveat  emptor  applies  to  if  t^e  party  in  possession  as  the  succes- 

a  purchaser  at  a  judicial  sale,  under  a  de-  sor  of  the  purchaser  at  the  sale,  is  to  be 

crce  foreclosing  a  mortgage,  he  cannot  re-  regarded  as  the   mortgagee   in   possession, 

tain   from  his  bid  a   sum   sufficient   to  pay  he  is  liable  to  account  to  a  prior  lienholder 

a  part  of  the  taxes  on  the  property  which  for  the   rents   and   profits   or   net   earnings 

were  a  subsisting  lien  at  the  date  of  the  of    the    mortgaged    property.      Such,    cer- 

decree  of  foreclosure.     Osterberg  z:  Union  tainly.   is  the   general   rule   when   property 

Trust  Co.,  93  U.  S.  424,  23  L.   Ed.  964.  is   redeemed,   either   by  the   mortgagor   or 

32.  Decree  limits  land  sold. — Osterberg  by  a  junior  incumbrancer  having  a  right 
V.  Union  Trust  Co.,  93  U.  S.  424,  23  L.  to  redeem.  Compton  r.  Jesup,  167  U.  S. 
Kd.    964.  1,   36,  42   L.   Ed.    53. 

33.  Easements  in  other  companies. —  35.  Right  to  earnings  while  in  hands  of 
Union  Pac.  R.  Co.  •c-.  Mason  City,  etc.,  receiver. — Osterberg  z'.  Union  Trust  Co., 
R.   Co.,   199  U.  S.   160.   50   L.   Ed.   134;   Joy  93  U.   S.  424,  23   L.   Ed.  964. 

V.   St.  Louis,  13S  U.   S.   1,   34  L.   Ed.   843.  36.    Setting   aside   sale   as   affecting   lia- 
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bbb.  Right  of  Purchaser  to  Compensation  for  Repairs. — In  Louisiana,  where 
a  railroad  is  sold  under  a  mortgage,  and  the  sale  set  aside,  the  purchasers,  though 
deemed  possessors  in  bad  faith,  are  entitled  to  compensation  for  reconstructing 
and  repairing  the  road  and  putting  it  in  working  order.^"^  Whatever  question 
may  exist  about  compensation  for  inseparable  improvements  made  by  a  pos- 
sessor in  bad  faith,  there  is  no  question  about  his  right  to  be  reimbursed  for  nec- 
essary repairs.3^ 

ccc.  Recovery  for  Incumbrances  Paid. — A  reorganized  company  which  has 
fraudulently  gotten  the  property,  cannot,  when  deprived  of  possession,  recover 
back  from  incumbrancers  paid  while  in  possession  nor  be  subrogated  to  their 
rights. ^^ 

(11)  Right  to  Be  Heard  in  Trial  or  Appellate  Court. — A  party  bidding  at  a 
foreclosure  sale  makes  himself  thereby  a  party  to  the  proceedings,  and  subject  to 
the  jurisdiction  of  the  court  for  all  orders  necessary  to  compel  the  perfecting  of 
his  purchase;  and  with  a  right  to  be  heard  on  all  questions  thereafter  arising, 
affecting  his  bid,  which  are  not  foreclosed  by  the  terms  of  the  decree  of  sale,  or 
are  expressly  reserved  to  him  by  such  decree.'*^^  If  by  the  decree  the  sale  is  to 
be  made  subject  to  certain  conditions,  the  purchaser  acquires  no, right  to  be  heard 
as  to  those  conditions,  either  in  the  trial  or  appellate  courts^^ 

Right  to  Contest  Priority  and  Validity  of  Claims.— See  post,  "Acqui- 
■^esccnce  in  Allowance  of  Prior  Claims,"  VII,  D,  9,  b,   (14),   (j),  cc. 

(mm)  Reorganization — aaa.  Right  of  Reorganized  Company.  —  Purchasers 
liaving  no  right  to  demand  to  be  incorporated  under  the  statutes  of  the  state  in 
which  such  railroad  is  located  as  a  matter  of  contract  right,  and  possessing  no 
•such  contract  right,  cannot  be  heard  to  assail  the  constitutionality  of  the  condi- 
tions which  were  agreed  to  be  performed  when  the  grant,  by  the  state,  was  made 
of  the  privilege  to  operate  as  a  corporation.  Having  voluntarily  accepted  the 
privileges  and  benefits  it  is  estopped  from  repudiating  the  burdens  attached  by 
the  statute.-* 2 

bbb.    Agreement  to  Reorganize — (aaa)     Mutuality — Breach   of  Agreement. 

An  agreement  to  reorganize  which  stipulates  that  the  second  mortgage  bondhold- 
-ers  shall  participate  in  the  reorganization,  is  not  binding  in  the  absence  of  mutu- 
ality, and  a  breach  thereof  will  not  sustain  a  bill  to  set  aside  the  sale  of  the  prop- 
erly to  the  first  mortgage  bondholders.^^    If  any  right  of  action  exists  on  the 

bility — Trustee. — Drury   v.    Cross,    7    Wall.  an   additional   burden   upon   the   purchaser. 

299,   19  L.   Ed.  40.  Kneeland  v.  American  Loan,  etc  ,  Co     136 

Interest.— Drury  v.    Cross,   7   Wall.   299,  U.   S.    89,   95,   34   L.    Ed.    379;    Williams   v 

19  L.  Ed.  40.  Morgan,  111  U.  S.  684,  28  L.  Ed.  5.59.     See^ 

37.  Right  of  purchaser  to  compensation  also,  Stuart  v.  Gay,  127'  U.  S.  518,  32  l' 
for  repairs.— Jackson  v.  Ludeling,  99  U.  S.  Ed.  191;  Central  Trust  Co.  v  Grant  Loco- 
513,  25  L.  Ed.  460.  See  the  title  IM-  motive  Works,  135  U.  S.  207  34  L  Ed  97 
rROVEMENTS,  vol.  6,  p.  896  41.     Kneeland    v.    American    Loan,    etc.! 

38,  Jackson  v.  Ludeling,  99  U.  S.  513,  25  q^^  135  U  S  89  94  34  L  Ed  379' 
L-  Ed.  460.  See  the  title  IMPROVE-  Swann  v.  Wright,  ilO  U.  S.  59o'  28  L  Ed' 
MENTS,  vol.  6,  p.  896.    _  959.     See  Stuart  v.  Gay,  127  U    S    518    3" 

T      i"r       °ooT?T''M".'^*'.°T-~T/f  irn"    q"-  ^^     ^^^-    1^1=    Central    Trust    Co.    v.    ck^n 

Ludehng,  99  LI.  S.  513,  25  L.  Ed.  460.     bee  Locomotive  Works    135  TI   S  on?  ^4  T    PH 

the  title  IMPROVEMENTS,  vol.  6,  p.  896.  07;   eTossom  ^   Milwaukee    et~c'R    Co     1 

29.    Recovery  for   mcumbrances   paid. —  Wall    655    17  T     Ed    fi~3               '      '         ' 

Railroad   Co.   v.    Soutter,    13   Wall.    517,   20  '    ,'         '          ,,.               ...                ,    ,    , 

T      gj     ^43  Allowance  of  hens  and  claims  precluded 

40.    Right  to  be  heard  in  trial  or  appel-  ^y  terms  of  decree^Swannr.  Wright,  110 

late   court.— Kneeland   v.    American    Loan,  V'        •       '  t              .      7^        '"'   Kneeland  v. 

etc.,   Co.,  136   U.   S.   89,  95.   34    L.    Ed.   379;  ^^.^'''p'.'    -^T''  ^^'-  ^°-  ^^'''  ^-  ^-  ^^'  ®*' 

r.lossom    V.    Milwaukee,    etc.,    R.    Co.,    1  ''"^   ^^-    '•"■  •■*'•'■ 

Wall.  655,  17  L.  Ed.  673;  Southern  R.  Co.  42.     Rights    of    reorganized    company.— 

7-.    Carnegie    Steel    Co.,    176   U.    S.    257,    44  Crand   Rapids,  etc.,   R.   Co.  t.   Oshorn,  193 

L    Ed.  458  U.    S.    17,    29,    48    L.    Ed.    598;    Daniels    v. 

He  has  a  right  to  be  heard  on  the  ques-  Tearney,  102  U.  S.  415,  26  L.  Ed.   187. 

tion     of     compensation     to     trustees     and  43.    Mutuality  of  agreement — Breach  of 

others,    both    in    the    trial    and    appellate  agreement. — Rfibinson  ■;■.   Iron   R.   Co.,   135 

-court,    where    the    amount    thereof    place*  U.   S.   522,   34   L.    Ed.   276. 
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part   of   such    second    mortgage   bondholders,    in    respect    of    such   agreement,    it 
must  be  one  at  law.'*'* 

(bbb)  Enurx-incnt  to  All  Bondholders — Power  of  Majority. — An  agreement 
in  a  mortgage  agreed  to  by  all  the  parties,  that,  in  case  of  foreclosure  the  trustee 
should,  on  the  written  request  of  the  holders  of  a  majority  of  the  outstanding 
bonds,  purchase  the  property  for  the  use  and  benefit  of  the  holders  of  such  bonds, 
etc..  and  that  the  trustee  might  take  such  lawful  measures  to  organize  a  new 
company  for  their  benefit,  upon  such  terms,  conditions,  and  limitations  as  the 
holders  of  a  majority  of  the  bonds  should  in  writing  request  or  direct,  etc..  en- 
ures equally  to  the  benefit  of  all  bondholders,  and  each  holds  his  interest  subject 
to  the  controlling  power  given  to  the  majority  of  them.-*^ 

(ccc)  Effect  of  Decree  Declaring  Sale  Voidable. — Where  a  decree  in  a  suit 
by  judgment  creditors  to  set  aside  a  mortgage  and  the  foreclosure  thereunder,  is 
held  to  mean  only  that  the  foreclosure  was  voidable  as  to  such  creditors,  the  de- 
cree does  not  dissolve  a  new  company  organized  to  take  and  hold  the  property 
purchased  at  the  foreclosure  for  and  in  behalf  of  the  bondholder  under  the  mort- 
gage foreclosed,  and  that  company  still  owns  the  property,  subject  only  to  the  in- 
ferior liens  of  the  creditors  whose  rights  have  been  established.'*" 

dd.  Persons  Not  Parties  to  Proceedings. — The  rule  is  well  settled  that  a  sale 
of  real  estate  under  judicial  proceedings  concludes  no  one  who  is  not  in  some 
form  a  party  to  such  proceedings.^'^ 

(j)  Priority  of  Claims  in  Distribution — aa.  In  General. — See  post,  "Priori- 
ties," VII,  E. 

bb.  Priorities  Arising  Ont  of  Equities  of  Case. — See  post,  "Priorities,"  A  II, 
E.     See  the  title  Receivers. 

cc.  Acquiescence  in  Alloicance  of  Prior  Claims. — Bondholders  and  parties  in- 
terested in  the  property,  before  title  passes  to  the  purchaser,  may  waive  any 
grounds  of  complaint  which  they  may  have  on  account  of  allowance,  by  trustee 
or  receiver,  of  other  claims  prior  to  the  foreclosed  mortgage.  They  may  ac- 
quiesce in  their  allowance,  thereby  consenting  that  the  proceeds  of  sale,  to  the 
amount  of  such  claims,  shall  be  applied  in  payment  thereof,  rather  than  in  sat- 
isfaction of  their  own  demands.^^ 

(k)  E.vpenses,  Costs  and  Counsel  Fees. — A  court  of  equity,  where  a  mort- 
gage authorizes  the  payment  of  the  expenses  of  the  mortgagee,  may  pay.  out  of 
hinds  in  his  hands,  the  taxed  costs,  and  also  such  counsel  fees  in  behalf  of  the 
claimants  as.  in  the  discretion  of  the  court,  it  may  seem  right  to  allow.-*^ 

(1)  Disposition  of  Surplus. — Where  a  mortgagee  files  a  bill  of  foreclosure 
for  nonpayment  of  overdue  interest,  and  the  bill  is  taken  for  confessed,  if  after 
sale  and  payment  of  the  overdue  interest,  cost  and  expenses  there  remain  a  sur- 
j)lus,  the  principal  being  due  and  payable  at  a  future  day,  an  order  of  court  ap- 
plying the  remaining  surplus  to  the  reduction  of  the  principal  sum  due  on  bonds 
is  proper.^" 

(m)  Suits  to  Enforce  Prior  Liens.— A  railroad  company,  organizred  to  take 
the  title  of  the  property  for  the  benefit  of  the  bondholders,  upon  foreclosure, 
represents  the  mortgage  and  the  holders  of  the  bonds  secured  thereby  in  suits 

44.  Right  of  action— Remedy  at  law.—  etc.,  Trust  Co.,  172  U.  S.  493,  515,  43  L. 
RobiiT^on  r.  Tron  R.  Co.,  135  U.  S.  522,  Ed.  528;  United  Lines  Tel.  Co.  v. 
34   I,    ]•,)    :^76  Boston,  etc.,  Trust  Co.,  147  U.  S.  431,  44S, 

Agreement  held  unenforceable.— Robin-  37  L.   Ed.   231.     See  the  title  JUDICIAL 

son   V.    Iron    R.    Co.,    135   U.    S.    522,    34    L.  SALES,  vol.  7,  p.   735. 
Ed.  276.  48.    Acquiescence  in  allowance  of  prior 

45.  inurement  to  all  bondholders —  liens. — Swann  r.  Wright,  110  U.  S.  SIK), 
Power    of    majority.— Sage    v.    Central    R.  602,  28  L.   Ed.  252. 

Co.,  99  U.  S.  3r;4,  25  L.  Ed.  394.  49.    Expenses,  costs  and  counsel  fees. — 

46.  Effect  of  decree  declaring  sale  void-  Rronson  r.  La  Crosse,  etc.,  R.  Co.,  2  Wall, 
able.— P.arncs    f.    Chicago,    etc.,    Railway,       283,   17  L.   Ed.  725. 

122  U.  S.  1,  30  L.  Ed.  1128.  50.   Disposition  of  surplus. — Ohio   Cent. 

47.  Persons  not  parties  to  proceedings.  R.  Co.  i:  Central  Trust,  etc.,  Co.,  133  U. 
-Pittsburgh,  etc.,   R.   Co.  v.  Long   Island.       S.  83,  89,  33  L.  Ed.  561. 
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to  enforce  prior  liens  to  which  it  was  a  party,  and  the  trustee  and  bondholders 
are  bound  by  the  decree  in  said  suits. ^^ 

(n)  Trustee's  Deed. — Because  a  trustee's  deed  recites  a  decree  of  foreclosure 
it  must  not  be  taken  that  the  trustee  was  acting  only  by  virtue  of  the  power 
which  the  decree  conferred,  where  the  trustee  had  the  legal  title,  and  purported  to 
convey  all  the  property  which  it  held.  The  decree  of  the  court  only  determined 
a  foreclosure  and  established  the  right  of  the  trustee  to  convey  without  a  breach 
of  trust.52 

(15)    Revietv. — See  the  title  Appeal  and  Error,  vol.  2,  p.  1. 

c.  Redemption — (1)  Right  to  Redeem — (a)  Before  Sale. — The  right  to  re- 
deem is  a  favorite  of  equity,  and  will  not  be  taken  away,  except  upon  a  strict 
compliance  with  the  steps  necessary  to  divest  it.-^^  Where  the  entire  debt  does 
not  become  absolutely  due,  on  the  default  to  pay  interest,  the  right  of  the  mort- 
gagee to  redeem  and  prevent  the  sale,  is  preserved  by  the  payment  of  the  inter- 
est then  actually  due  and  in  arrears.^** 

(b)  After  Sale. — The  sale  under  a  valid  decree  immediately  cuts  off,  bar^, 
and  forecloses  the  rights  of  the  rhortgagor  and  of  all  subsequent  grantees,  own- 
ers, incumbrancers,  and  other  persons  interested,  wdio  were  made  parties  defend- 
ant, and  of  all  grantees,  owners,  and  incumbrancers  subsequent  to  the  filing  of  a 
notice  of  lis  pendens,  although  not  made  defendants. °-^ 

(2)  Application  of  General  Provision  to  Railroad  Mortgages. — A  general 
statutory  provision  giving  the  right  to  redeem  as  well  lands  or  tenaments  sold 
under  execution  as  mortgaged  lands  sold  under  decrees  of  courts  of  equity,  has 
no  application  to  the  real  estate  of  a  railroad  corporation,  which,  with  its  fran- 
chises and  personal  property,  is  mortgaged,  as-  an  entirety,  to  secure  the  pay- 
ment of  money  borrowed   for  railroad  purposes.^^ 


51.  Suits  to  enforce  prior  liens. — Barnes 
V.  Chicago,  etc.,  Railway,  122  U.  S.  1,  30 
L.  Ed.  112S.  See  the  title  RES  AD- 
JUDICATA. 

The  silence  of  certain  holders  of  bonds, 
during  all  the  time  the  company  was  act- 
ing in  their  behalf,  they  having  knowledge 
thereof  is  equivalent  to  actual  consent  to 
the  sale  under  which  the  company  got  the 
right  to  represent  their  interests  in  the  liti- 
gation with  the  prior  lienholders.  Barnes 
V.  Chicago,  etc.,  Railway,  122  U.  S.  1,  20, 
30    L.    Ed.    1128. 

52.  Trustee's  deed — Recital  of  fore- 
closure decree. — Chesapeake  Beach  R.  Co. 
v.  Washington,  etc.,  R.  Co.,  199  U.  S.  247, 
50    L.    Ed.    175. 

Deed  of  trustee  conveyed  whatever  title 
he  had. — Williams  v.  Jackson,  107  U.  S. 
478,    27    L.    Ed.    529. 

53.  Redemption. — Chicago,  etc.,  R.  Co. 
V.  Fosdick,  lOG  U.  S.  47,  71,  27  L.  Ed.  47; 
Bigler  v.  Waller,  14  Wall.  297,  20  L.  Ed. 
891;  Shillaber  v.  Robinson,  97  U.  S.  6S,  24 
L.    Ed.    9G7. 

As  in  cases  of  strict  foreclosure,  so  in 
cases  of  sale,  the  equity  of  the  mortgagor 
as  against  the  mortgagee  is  not  exhausted 
tmtil  sale  actually  confirmed;  for  if  at  any 
time  prior  he  should  bring  into  court,  for 
the  mortgagee,  the  amount  of  the  debt, 
interest  and  costs,  he  will  be  allowed  to 
redeem.  It  is  the  deed  made  to  the  pur- 
chaser, actually  transferring  the  title  of 
the  parties  to  the  suit,  that  terminates  the 
mortgagor's  equity  of  redemption.  Chi- 
cago, etc.,  R.  Co.  V.  Fosdick,  106  U.  S.  47, 


71,  27  E.  Ed.  47.     See  Brine  v.  Insurance 
Co.,  96  U.  S.  627,  24  L.  Ed.  858. 

54.  Interest  only  falling  due. — Chicago, 
etc.,  R.  Co.  V.  Fosdick,  106  U.  S.  47,  27 
L.  Ed.  47.  See  Howell  v.  Western  R.  Co., 
94   U.    S.    463,   466,   24   L.    Ed.   254. 

55.  After  sale. — Chicago,  etc.,  R.  Co.  v. 
Fosdick,  106  U.  S.  47,  68,  27  L.  Ed.  47; 
Simmons  v.  Burlington,  etc.,  R.  Co.,  159 
U.  S.  278,  289,  40  L.   Ed.   150. 

The  sale  is  of  the  whole  premises,  when 
liecessary  to  the  payment  of  the  amount 
due,  or  when  the  property  is  not  properly 
divisible;  it  conveys  a  clear  and  absolute 
title  as  against  all  parties  to  the  suit,  or 
their  privies,  and  the  proceeds  of  the  sale 
are  distributed  after  payment  of  the 
amount  due,  for  nonpayment  of  which  the 
sale  was  ordered,  in  satisfaction  of  the  un- 
paid debt  remaining,  whether  due  or  not. 
Chicago,  etc.,  R.  Co.  v.  Fosdick,  106  U.  S. 
47,  68,  27  L.  Ed.  47;  Simmons  v.  Burling- 
ton, etc.,  R.  Co.,  159  U.  S.  278,  288,  40  L. 
Ed.  150;  Howell  v.  Western  R.  Co.,  94  U. 
S.  463,  466,  24  L.  Ed.  254.  Sec  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,   vol.    8,   p.   452. 

56.  Application  of  general  provisions 
to  railroad  mortgages. — Hammock  v. 
Loan,  etc.,  Co.,  105  U.  S.  77,  88,  26  L.  Ed. 
1111. 

Revised  Statute  Illinois,  1869  (Gross 
Ed.),  p.  397,  §  11,  construed.— Hammuck 
V.  Loan,  etc.,  Co.,  105  U.  S.  77,  91,  26  L. 
Ed.   1111. 

Whether  or  not  real  estate,  of  an  ordi- 
nary kind,  owned  and  mortgaged  by  a 
railroad    corporation,   can    be    sold    bv    do- 
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(3)  RigJit  of  Creditor  of  Oi^ncr  of  Equity. — Where  two  railroad  companies- 
are  consolidated  and  form  a  company,  owning  equities  of  redemption  in  the  ruads- 
of  the  two  former  companies,  and  such  company  is  merged  by  consolidation 
into  another  company  in  such  manner  as  to  impress  upon  its  property  a  lieiiJ 
in  favor  of  its  creditors,  such  lien  goes  to  its  separate  equities  of  redemption,. 
and  as  the  railroad  might  have  redeenijed  separately  so  may  the  lienor^'^ 

(4)  Waiver  or  Loss  of  Right  to  Redeem. — The  holders  of  bonds  vmder  in- 
come and  equipment  mortgage,  may,  by  their  inaction,  and  acquiescence  under 
the  decree  and  sale,  lose  any  right  to  redeem  which  they  might  otherwise  have 
as  against  the  purchasers.^^ 

(5)  Order  Barring  Right  to  Redccui. — Where  a  junior  mortgagee  is  a  party- 
defendant  to  a  foreclosure  bill  in  which  there  is  a  prayer  that  he  be  decreed  X.o- 
redeem,  and  where  the  priority  of  the  plaintiff's  mortgage  is  found  or  conceded, 
and  a  sale  is  ordered  in  default  of  payment,  declaring  the  right  of  the  debtor  to- 
redeem  to  be  forever  barred,  a  similar  order  as  to  right  of  redemption  by  the 
junior  mortgagee  is  not   substantially  or  even   formally  necessary/"''-^ 

10.  Transfer  of  Bonds  During  Pendency  of  Foreclosure. — The  pendency 
of  a  foreclosure  suit  does  not  interfere  with  the  negotiation  or  transfer  of  bonds 
secured  by  a  prior  mortgage,  nor  does  a  decree  in  those  suits  impair  in  any  de- 
gree the  lien  created  by  such  mortgage,  which  antedated  the  mortgage  fore- 
closed.<5" 

11.  Reorganization — Adjustment  of  Securities. — See  post,  "Agreement 
to  Reorganize,"  VII,  D,  9,  b,  (14),   (i),  cc,   (mm),  bbb. 

E.  Priorities — 1.  In  General. — Claims  against  railroad  property,  as  with 
mortgages  and  other  liens  and  claims,^^  are  accorded  priority  as  of  the  time 
when  they  attach.^-  Where  by  the  terms  of  a  mortgage  liens  are  made  of  equal 
importance,  as  is  true  in  the  case  of  concurrent  liens,  such  lienors  have  no  prefer- 
ential claim,  but  each  is  entitled  to  a  pro  rata  share  of  the  property  covered  by 
his  lien.^'' 

Recordation. — The  general  laws  regulating  the  recording  of  mortgages,  ap- 
ply to  railroad  mortgages  unless  special  provision  is  otherwise  made.^* 

cree  of  court,  except  subject  to  the  right  61.    In   general. — See   the   titles   CHAT- 

of  redemption   (as  when  it  is  not  used  for  TEL     MORTGAGES,     vol.      3,      p.      699; 

necessary  railroad  purposes,  or  when  it  is  LTENS,    vol.    7,     p.     SOO;     MECHANICS' 

mortgaged    separately   from   its   franchises  LIEXS,    vol.    8,    p.     328;     MORTGAGES 

and  other  property)  is  not  decided.     Ham-  AND  DEEDS  OF  TRUST,  vol.  8,  p.  452. 

mock  V.   Loan,  etc.,  Co.,  105  U.  S.  77,  91,  62.     Order   of    priority— Generally. — See 

26  L.  Ed.  nil.                                                 .  Galveston    Railroad   v.    Cowdrey,   11   WolL 

57.  Right  of  creditor  of  owner  of  equity.  4,59_  OQ  L.  Ed.  199;  Wilson  v.  Boyce,  92  U. 
— Compton  V.  Jcsup,  167  U.  S.  1,  42  L.  S.  320,  23  L.  Ed.  GOB;  Miller  v.  Swann,  ISO 
Ed.  55.  U.  S.   132,  134,  37  L.   Ed.  1028;  McGourkey 

58.  Waiver  or  loss.— Simmons  v.  Bur-  ^,  Toledo,  etc.,  R.  Co.,  14(3  U.  S.  536,  567, 
lington,    etc.,    R.    Co.,    159    U.    S.    278,    290,  3(5  l    Ed.   1079. 

40    L.    Ed     15(1  •  ,  ,    ,        ^4  „_  63.     Concurrent    liens    or    claims.— Dun- 

59.  Order  barring  right  to  redeem.-  i^^ni  ,,.  Cincinnati,  etc.,  R.  Co.,  1  Wall.  254,. 
Smimnns    v.    Burlington,    etc.,    K.    <^o.,    Id'J  ^      -r^  , 

U.    S.    278,   288,   40    L.    Ed.    150.  U    i...    IM.  .i»4^ 

60   Transfer  of  bond  during  pendency  of  Giving    preference    to   overdue    interest 

foreclosure.— Pittsburgh,    etc.,    R.    Qo.    v.  warrants  held  error— Mortgage  construed. 

Long    Island,    etc.,    Trust    Co.,    172    U.    S.  — D,V"'i^'"    f.    Cincinnati,    etc.,    R.    Co.,    i 

493,    515,   43    L.    Ed.    528.  ^"^  ^^^-  3-^4,   17  L.   Ed.  584. 

The  mere  purchase  of  bonds,  and  'the  64.  Recordation. — See  United  States  v. 
acquisition  in  consequence  of  such  pur-  New  Orleans  Railroad,  12  Wall.  362.  20 
chase  of  an  interest  in  the  prior  mort-  L.  Ed.  434.  See  the  titles  CHATTEL 
gage,  cannot  be  regarded  as  hostile  to  the  ^MORTGAGES,  vol.  3.  p.  699;  MORT- 
po^session  taken  by  the  circuit  courts  of  GAGES  AND  DEEDS  OF  TRUST,  voL 
the  United  States  of  the  property  em-  8,  p.  452;  RECORDING  ACTS, 
braced  by  the  mortgage  for  the  purpose  \  subsequent  mortgage  which  is  rc- 
of  selling  it  in  satisfaction  of  the  debts  se-  corded  before  an  unliquidated  claim  is  re- 
cured  by  that  mortgage,  but  subject  to  dnced  to  judgment  has  prioritv  over  such 
prior  paramount  liens.  Pittsburgh,  etc.,  R.  claim.  Fogg  v.  Blair,  133  U.  S.  534,  33  L. 
Co.  V.  Long  Island,  etc..  Trust  Co.,  172  U.  gj  721 
S.   493,    515^  43    L.    Ed.    528. 
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2.  Priorities  under  Same  Mortgages — a.  Prior  and  Subsequent  Issue  of 
Bonds. — It  would  seem  that  a  subsequent  bond  issue  is  inferior  to  outstanding; 
bonds  of  a  prior  issue,  and  this  is  especially  true  where  the  decree  of  foreclosure 
of  the  mortgage  under  which  the  subsequent  issue  was  made,  declares  the  prior 
bonds  a  first  lien.  This  priority  passes  to  a  bona  fide  assignee  of  such  prior 
bonds.<55 

b.  Assignee  of  Interest  Coupons.— Where  the  mortgage  is  given  as  a  se- 
curity for  the  principal  of  the  bonds  as  well  as  the  interest,  with  no  priority  to 
either,  the  coupons  are  mere  representatives  of  the  claim  for  interest,  and  are 
not  entitled  to  greater  privileges,  than  it  would  be  had  the  bonds,  in  their  body, 
undertaken  the  payment  of  interest.  Cutting  them  from  the  several  bonds  of 
which  they  were  a  part,  and  transferring  them  to  other  holders  can  give  them  no 
increased  equities,  so  far  as  the  court  can  perceive.  If  they  are  assigned  with 
a  guaranty  of  payment,  they  might  be  entitled  to  payment  before  the  assignors 
could  claim  the  fund,  as  they  might  have  an  equity  to  prior  payment  growing  out 
of  the  guaranty.*^® 

3.  Priorities  between  Mortgages— a.  Mortgages  on  the  Same  Property — 
(1)  In  General. — The  order  of  priority  between  different  railroad  mortgages  on 
the  same  property,  in  accordance  with  the  rule  governing  mortgages  generally, 
depends  upon  the  order  of  their  attachment  as  liens  upon  the  property."" 

(2)  As  to  After-Acquired  Property. — A  mortgage  containing  an  after-ac- 
quired clause,  as  a  general  rule  has  priority  over  a  subsequent  mortgage  on  the 
same  property.^^  The  subsequent  mortgage  does  not  obtain  priority  because  a 
portion  of  the  road  may  be  built  from  funds  raised  by  means  of  bonds  issued 
under  such  mortgage.^^  It  has  been  held  that  such  a  prior  mortgage  is  inferior 
to  a  purchase  money  mortgage  on  personal  property  subsequently  acquired  by 
the  railroad  company ;  it  being  susceptible  of  separate  ownership  and  liens."'*^ 
But  where  the  property  so  acquired  becomes  annexed  to  and  becomes  a  part  of 
the  property  so  previously  mortgaged,  as  where  rails  are  laid  upon  the  track  or 
a  bridge  constructed,  the  rule  i%  otherwise  laid  down."^ 

b.  Mortgages  on  Different  Property. — A  railroad  company  being  the  equi- 
table owner  of  realty,  subject  to  certain  fixed  mortgage  indebtedness,  and  of 
personalty,  subject  to  certain  fixed  liens,  the  creation,  in  the  first  in- 
stance of  those  liens  gave  to  neither  lienholder,  as  against  the  other,  priority  in 
payment  otherwise  than  in  respect  to  the  property  specially  charged  with  those 

65.  Prior  and  subsequent  issue  of  bonds.  ham  v.  Macon,  etc.,  R.  Co.,  156  U.  S.  400, 
— Kneeland  z:  Lawrence,  140  U.  S.  209,  35       423.  39   L.   Ed.  471. 

L.  Ed.  492.  Second     mortgagee     and      bondholders 

It  has  been  said  that  bonds  issued  un-  postponed   to    first    mortgagee. — Pcnnock 

der   an   act   of   1870,   though    secured   by   a  v.   Coe,   23    How.   117,   IG   L.   Ed.   43fi. 

statutory  mortgage  reserved  by  an  act  of  A  newly-organized  railway  company  he- 

1866,  were  second  in  rank  to  bonds  issued  ing   in     legal     effect    the     successors    of   a 

under   an  act   of  1866,   and  therefore   their  mortgagor   company,  cum    onere,  the  mort- 

holders    were    junior    mortgage    creditors.  gage  lien  held  upon  the  franchises  and  all 

Cunningham  v.  Macon,  etc.,  R.  Co.,  156  U.  property,  acquired  in  completing  the  mort- 

S.  400,  423,  39  L.  Ed.  471.                       _  gagnr's     railroad     between      the      original 

66.  Interest  coupons  as  substituted  termini,  whether  acquired  by  itself  or  its 
bonds. — Kctchum  v.  Duncan,  96  U.  S.  659,  successors,  remains  in  full  force,  and  is 
670,  24  L.  Ed.  868,  citing  Dimham  v.  Cin-  prior  in  right  to  a  mortgage  given  by  the 
cinnati.  etc.,  R.  Co.,  1  Wall.  2.J4,  17  I,.  Ed.  successor.  Wade  v.  Chicago,  etc.,  R.  Co  , 
."■.84.  See,  generally,  the  titles  .ASSIGN-  149  U.  S.  327.  342.  37  L.  Ed.  7.->5. 
MENTS,  vol.  2,  p.  549;  BONDS,  vol.  3,  69.  Funds  raised  under  second  mort- 
p.  382;  COUPONS,  vol.  4.  p.  846.  gage.— Galveston   Railroad  v.  Cowdrev,   11 

67.  Priority  between  mortgages — In  gen-       Wall.  459.  20  L.  Ed.  199. 

eral. — Galveston    Railroad  v.   Cowdrey,   11  70.    Purchase  money  mortgage. — United 

Wall.   459.   20    L.    Ed.    199.      See   the   titles  States  v.   Now  Orleans   Railroad,   12  Wall 

CHATTEL  MORTGAGES,  vol.  3.  p.  699;  362.    20   L.    Ed.    434. 

MORTGAGES       AND       DEEDS       OF  71.     Property     becoming     annexed      to 

TRUST,  vol.  8,  p.  452.  realty.— United     States     7'.     New     Orleans 

68.  As  to  after-acauired  property. —  Railroad.  12  \Vall.  362.  20  L.  Ed.  434.  See 
Thompson  v.  White  Water  Val.  R.  Co.,  post,  "Mortgage  with  After-.Acquired 
132  U.  S.  68,  33  L.  Ed.  256.     See  Cinining-  Clause,"    VTT.    E,    4,   1. 
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liens.  Neither  could  insist  that  the  real  estate  and  the  personalty  should  be  sub- 
jected to  the  payment  of  his  debt.  Each  was  limited  to  his  priority  of  right  on 
the  property  on  which  his  lien  rested.'^ ^ 

4.  Priorities  between  Mortgages  and  Other  Claims — a.  In  General. — A 
recorded  mortgage,  given  by  a  railroad  company  on  its  roadbed  and  other  prop- 
erty, creates  a  lien  whose  priority  cannot  be  displaced  thereafter,  directly  by  a 
mortgage  given  by  the  company,  nor  indirectly  by  a  contract  between  the  com- 
pany and  a  third  party  for  the  erection  of  buildings  or  other  works  of  original 
construction.'^'^  Priority  is  not  given  to  the  last  creditor  for  having  aided  in 
preserving  the  property,  except  in  maritime  cases.'^*  It  is  true  cases  have  arisen 
in  which,  upon  equitable  reasons,  the  priority  of  a  mortgage  debt  has  been  dis- 
placed in  favor  of  even  unsecured  creditors."^  The  equitable  principles  upon 
which  the  decisions  rest  are  not  applicable  to  claims  for  the  original  construc- 
tion of  a  railroad  while  there  was  a  subsisting  mortgage  upon  it.'^^ 

b.  Prior  Claim  Not  Reduced  to  Judgment. — An  ordinary  debt  not  reduced  to 
judgment  creates  no  lien  upon  the  property  of  the  company,  nor  any  restriction 
upon  the  company's  right  to  use  it  for  any  lawful  purpose,  hence  bonds  given  to 
raise  the  necessary  funds  to  complete  the  road  of  the  company,  and  the  mort- 
gage executed  to  secure  their  payment,  being  negotiable  instruments,  in  the  hands 
of  the  purchasers  not  impeachable  for  any  neglect  of  the  company  issuing  them 
to  pay  the  demands  of  other  creditors,  have  a  priority  over  a  claim  which  can 
be  in  no  way  impaired."' 

c.  Unsecured  Floating  Debt  for  Construction. — In  the  absence  of  a  statutory 
provision,  unsecured  floating  debts  for  construction  are  not  a  lien  on  a  railroad 
superior  to  the  lien  of  a  valid  mortgage  duly  recorded,  and  of  bonds  secured 
thereby,  and  held  by  bona  fide  purchasers  for  valueJ^ 

d.  Mechanics'  Lien — (1)  In  General. — Under  the  laws  of  Iowa,  a  mechanic's 
lien  for  work  done  under  a  contract  takes  precedence  of  all  incumbrances  put 
on  the  property  by  mortgage  or  otherwise,  after  the  work  was  commenced,"^  if 
he  files  his  claim  within  the  time,  and  in  the  nv)de  prescribed  by  the  statute.^" 
The  statutory  provision  in  Illinois  is  very  similar  to  the  Iowa  statute. ^^  Under 
the  joint  resolution  of  the  legislature  of  Pennsylvania,  January  21,  1843,  an  un- 
paid contractor,  laborer,  or  workman,  employed  in  the  construction  of  a  railroad, 
has  a  lien  of  indefinite  duration  on  such  road,  which  lien  has  precedence  over 
every  right  that  can  be  acquired  by  or  under  any  mortgage  made  after  the  debt 
to  the  contractor  was  incurred. ^- 

72.  Separate  mortgages  on  separate  etc.,  R.  Co.  v.  Hamilton,  134  U.  S.  29(), 
property. — Knecland    v.    American     Loan,       .302,  33   L.   Ed.   905. 

etc.,  Co.,  KU)  U.  S.  89,  99,  34  L.  Ed.  379.  77.    Claim   not   reduced   to   judgment. — 

73.  Priorities  between  mortgages  and  Fogg  v.  Blair,  133  U.  S.  534,  541,  33  L. 
other    claims.— Toledo,    etc.,     R.      Co.      v.       Ed.  721. 

Hamilton,   134   U.    S.   29G,    299,   33    L.    Ed.  Lien     necessary — Relation     of      general 

905.  creditor. — Fogg  z:  Blair,  133  U.  S.  534,  538, 

74.  Preservation    of   property. — Calves-       33  L.  Ed.  721. 

ton  Railroad  7'.  Cowdrcy,  11  Wall.  459,  20  73.    Unsecured  floating    debt     for     con- 

L.   Ed.   199;    Fogg  V.  Blair,   133  U.   S.   534,  struction.— Porter  7:   Pittsburgh   Bessemer 

539,   33    L.    Ed.   721;   Thompson  v.   White  s^eel    Co.,   120   U.    S.    649,   671,   30   L.    Ed. 

Water  Val.  R.  Co.,  132  U.  S.  68,  74,  33  L.  830. 

Ed.   256.  79,       Mechanics'      liens — Iowa       law. — 

75.  See  St.  Louis,  etc.,  R.  Co.  v.  Cleve-  Brooks  v.  Raihvav  Co..  101  U.  S.  443.  25 
land,  etc..  R.  Co.,  125  U.  S.  658.  673,  31  L.  L.  Ed.  1057:  Refnoval  Cases.  100  U.  S. 
Ed.  832;  Toledo,  etc.,  R.  Co.  v.  Hamilton.  457  05  l.  Ed.  593;  Meyer  v.  Hornby,  101 
134  U.   S.   296.   301,  33   L.   Ed.   905;   United  u    g    yog^  05  j^    fj]    ]078. 

States  Trust  Co.  f.  Wabash,  etc.,   R.   Co..  __     /-»i„:^  c^^A  :„  ♦;»>,«      r>..^^i.^  -,    t3-,;i 
1.50  U.   S.   287.  304,  37   L.    Ed.   108.5;    Senev  ^°V^^^m^n'^4"ir^oU?'^"T?i%' ■-^'''- 
V.  Wabash,  etc.,  R.  Co..  1.50  U.  S.  310,  37  ^^'^^  C°-.^"?  ^'J'  ^^^'  ^'  ^-  ^^^-  ^^f' 
L    Ed     1092-     Louisville     Trust     Co      f  81.    lUinois — Statute  construed  and  ma- 
Louisville    etc     R    Co     174  U    S    674    68'^  terialman  held  to  have  priority.— Chicago, 
43  L.  Ed.  1130.  See  the' title  RECEIVERS^  ftc  R.  Co.  r.  Union  Rolling  Mill  Co.,  109 

76.  Original    construction     of     road.—  U.   S.  702.  719.  27  L.   Ed.   1081. 

Porter    7'.    Pittsbure    Bessemer    Steel    Co.,  82.    Pennsylvania. — Fox  v.  Seal,  22  Wall. 

120  U.   S.  649,  071,  30  L.   Ed.  830;   Toledo,       424,  22  L.   Ed.  774. 
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North  Carolina  Statute. — See  the  title  Mechanics'  LiKns,  vol.  8,  p.  330. 

(2)  Estoppel  to  Claim  Priority. — A  contractor  who  was  a  stockholder  in  a 
construction  company,  which,  when  it  placed  on  the  market  the  bonds  secured  by 
the  mortgage,  gave  a  guaranty  that  the  local  subscriptions  and  grants  would  be 
sufficient  to  prepare  the  road  for  the  reception  of  the  rails,  and  also  undertook 
to  make  good  any  deficiency,  was  not  estopped  from  setting  up  his  lien,  as 
against  the  mortgagee.^-" 

e.  Current  Debts  in  Ordinary  Course  of  Business. — Every  railroad  mortgagee 
in  accepting  his  security  impliedly  agrees  that  the  current  debts  made  in  the  or- 
dinary course  of  business  shall  be  paid  from  the  current  receipts  before  he  has 
any  claim  on  the  income.^"* 

f.  Work  in  Original  Construction. — \\'ork  in  original  construction,  and  not  in 
keeping  up,  as  a  going  concern,  a  railroad  already  built,  is  no  part  of  the  current 
expenses  of  operating  the  road.^^ 

g.  Judgment  Lien  and  Mortgage. — See  the  title  Judgments  and  Decrees,  vol. 
7,  pp.  644,  650,  653. 

h.  Lien  for  Taxes. — A  lien  for  taxes  does  not  stand  upon  the  footing  of  an 
ordinary  incumbrance,  and,  unless  otherwise  directed  by  statute,  is  not  displaced 
by  a  sale  of  the  property  under  a  pre-existing  judgment  or  decree. ^^ 

i.  Liens  for  Municipal,  County,  State  or  Federal  Aid. — Where  government 
bonds  issued  are  a  first  lien  on  the  road  and  property,  and  by  a  subsequent 
statute  the  railroad  is  authorized  to  issue  an  equal  amount  of  first-n|prtgage 
bonds,  to  have  priority  over  the  government  bonds,  this  priority  authorized  the 
payment  of  the  interest  accruing  on  these  first-mortgage  bonds,  in  preference  to 
the  amount  payable  to  the  government,  which  is  only  demandable  out  of  the  ex- 
cess in  each  year.^'''^  A  public  statute  with  reference  to  a  lien  for  municipal  aid 
to  a  railroad  is  notice  of  the  lien  and  the  rights  thereunder  to  all  the  world,  and 
the  lien  is  superior  to  rights  of  purchasers,  mortgagees  or  bondholders  subse- 
quently accruing. ^^ 

j.  Execution  Lien  and  Unrecorded  Mortgage. — See  tlie  title  Executions,  vol. 
6,  p.  115. 

k.  Surety  in  Bond  to  Prevent  Levy  on  Rolling  Stock. — See  the  title  Principal 
and  Surety,  vol.  9,  p.  725. 

83.  Estoppel  to   claim  priority. — Meyer  Contractor    completing    unbuilt    portion 

r.   Hornby,  101   U.   S.   728,  25   L.   Ed.   1078.  of  road.— The  cases  of  Dunham  v.  Cincin- 

84.  Current  debts  in  ordinary  course  of  nati,  etc.,  R.  Co.,  1  Wall.  2.54,  17  L.  Ed. 
business. — Sec  ante,  "Income  and  Earn-  584;  Fogg  v.  Blair,  133  U.  S.  534,  540,  33 
ings  of  Road,"  VII,  D,  5,  b,  (5).  See  the  L.  Ed.  721,  decide  that  a  mortgage  by  a 
title  RECEIVERS.  railroad    company   of   its    road    "built   and 

85.  Work  in  original  construction. —  to  be  built"  takes  precedence,  as  regards 
Toledo,  etc.,  R.  Co.  v.  Hamilton,  134  U.  the  unbuilt  portion,  over  the  claim  of  a 
S.  296,  301,  33  L.  Ed.  905;  St.  Louis,  etc.,  contractor  who  finished  it  under  an  agree- 
R.  Co.  V.  Cleveland,  etc.,  R.  Co.,  125  U.  mcnt  with  the  company  that  he  should  re- 
S.  658,  673,  31   L.  Ed.  832.  tain   its   possession  and  apply  its   earnings 

The  claim  of  bondholders  of  a  company  to  the  liquidation  of  the  debt  to  him,  and 

secured   by  a   mortgage  upon   its   railroad,  who   had   in    accordance   with   such   agree- 

and  all  property  then  appertaining  thereto,  ment    taken    possession    of    the    road    and 

or   which    the    company   might   afterwards  retained   it. 

acquire,  had  priority  over  a  claim  of  con-  86.    Lien  for  taxes.— Osterberg  v.  Union 

tractors    to    a    lien    upon    the    rents    and  Trust  Co..  9,'!  U.  S.  424,  23  L.  Ed.  964.    See 

profits    of   a   portion    of    the      road     con-  \}-^q   ^\^\q   T.\X  \T10\' 

structed    by    them    subsequently     to      the  g^     Liens  for  municipal,  county,  state  or 

V.T   P^Pn  ^i.o"lf''c"   r'.    ^  T      Fr)?  r'  federal  aid.-Union  Pac.  R.  Co.  z;.  United 

Val.    R.    Co.,   If;  U-    S^  ^.'/L^oF't     r  r  ''States,  99  U.  S.  402.  25  L.  Ed.  274;  United 

Fogg  V.  Blair,  133  U.  S.  534,  539,  33  L.  Ed.  p^,,^^^  ^,    ^-^^^^  ^-^^^  ^^^  _  ^    ^^^  ^^  U.  S. 

^-ha     ^     t  •  1     «   *,     ..  u  *      -  491,  25  L.  Ed.  292;  United  States  7'.  Central 

Effect  of  special  contract  between  con-       p       ^    ^      g^  ^   ^    4^  ^   ^^ 

tractor    and    lessee    company. — Thompson  '  .  _ 


^^  ^  88.     Public    statute   notice    to   all. — Ket- 

68,   74," 33   L."Ed.   25'6';   Fogg"z;.    Biair7l3.3       chum  v.  St.  Louis,  101  U.  S.  306,  25  L.  Ed. 
U.   S.   534,  539,  33   L.   Ed.   721.  9^9. 


V.    White    Water   Val.    R.    Co.,    132    U.    S 
74,  33  L.  Ed.  : 
S.   534,  539,  33 

10  U  S  Enc— 33 
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1.  Mortgage  with  After-Acquired  Clause. — A  mortgage  by  a  railroad  com- 
pany covering  all  future-acquired  property,  attaches  only  to  such  interest 
therein  as  the  company  acquires,  subject  to  any  liens  under,**''  and  all  the  condi- 
tions with  which  it  was  incumbered  when  it  came  into  the  hands  of  the  mort- 
gagor.^*' Rolling  stock  is  loose  property,  susceptible  of  separate  ownership  and 
separate  liens,  and  such  liens,  if  binding  on  the  railroad  company  itself,  are  un- 
affected by  a  prior  general  mortgage  given  by  the  company  and  paramovnit 
thereto.^^  The  rolling  stock  continues  to  be  the  vendor's  property,  and  he  is  en- 
titled to  the  stipulated  compensation  for  its  use.»2  If  the  company  purchase 
property  subject  to  a  lien  for  the  purchase  money,  such  lien  is  not  displaced  by 
the  general  mortgage,^^  and  if  the  company  give  a  mortgage  for  the  purchase 
money  at  the  time  of  the  purchase,  such  mortgage,  whether  registered  or  not. 
has  precedence  of  the  general  mortgage.^'*  But  where  the  lien  was  acquired 
after  the  purchase  of  the  property  by  the  railway,  and  the  property  to  which  it 
was  to  attach  was  not  designated  until  after  it  had  passed  into  the  possession  of 
the  company,  the  lien  of  the  future-acquired  property  clause  of  the  mortgage 
had  attached  to  it,  and  should  be  given  priority.^^  Such  transactions  have  by 
law  been  characterized  as  a  constructive   fraud  upon  the  mortgagee.''^ 

m.    Equities  Arising  Out  of  Reccii'crship.—SeQ  the  title   RiiCKivKRS. 

F.  Subrogation  of  Incumbrancers,  Creditors  and  Bondholders. — See 
the  title  Subkogation. 

VIII.  Sales. 

A.  Franchise  or  Property  Necessary  to  Exercise  Thereof — 1.  Power 
TO  Sell — a.  In  General. — As  a  general  rule,  a  corporation  cannot  transfer  its 
franchises,  nor  a  railroad  company  its  road,  without  legislative  authority. ^^  The 


89.  Subject  to  existing  liens. — United 
States  r.  New  Orleans  Railroad,  12  Wall. 
362,  20  L.  Ed.  434;  Wright  v.  Kentucky, 
etc.,  R.  Co.,  117  U.  S.  72,  29  L.  Ed.  821; 
Fosdick  V.  Schall,  99  U.  S.  235,  251,  25  L. 
Ed.  339;  Central  Trust  Co.  v.  Kneeland, 
138  U.  S.  414,  423,  34  L.  Ed.  1014;  Mc- 
Gourkey  v.  Toledo,  etc.,  R.  Co.,  146  U.  S. 
536,  552,  36  L.  Ed.  1079.  See  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U. 
S.    664,    23    L.    Ed.    1003. 

90.  Subject  to  conditions. — Fosdick  v. 
Schall,  09  U.  S.  235.  25  L.  Ed.  339;  Myer 
7'.   Car   Co.,  102  U.   S.   1,  9.  26  L.   Ed.  59. 

Unrecorded  written  contract  of  lease — 
Property  not  subject  to  lien  of  general 
mortgage.— Myer  v.  Car  Co.,  102  U.  S. 
1,  20  L.  Ed.  59. 

91.  Separate  ownership — Separate  hen 
binding  on  railroad  company. — Fosdick  v. 
Schall.  99  U.   S.  235,  251,  25  L.  Ed.  339. 

Where  a  contract  for  furnishing  cars 
provides  that  they  shall  be  the  property  of 
the  vendor  until  paid  for,  a  pre-existing 
mortgage  by  the  railroad  company  of  all 
its  then  property,  or  that  which  it  rnight 
thereafter  acquire,  does  not  subordinate 
the  claim  of  the  vendor  for  the  price  of 
the  cars  to  the  lien  of  the  mortgagees. 
Fosdick  V.  Schall,  99  U.  S.  235,  251,  25  L. 
Ed.  339:  Fosdick  v.  Car  Co.,  99  U.  S.  256, 
25   L.    Ed.   344. 

Such  contracts  are  not  of  uncommon 
occurrence,  and.  when  entered  into  bona 
fide  for  the  benefit  of  the  road,  have  been 
universally  respected  by  the  courts.  Mc- 
Gourkey  v.  Toledo,  etc.,  R.  Co.,  146  U. 
S.  536,  551,  36  L.  Ed.  1079;  United  States 
V    New  Orleans  Railroad,  12  Wall.  362,  20 


L.  Ed.  434;  Fosdick  v.  Schall,  99  U.  S. 
235,  25  L.  Ed.  339;  Myer  v.  Car  Co.,  102 
U.   S.    1,  26   L.    Ed.   59. 

92.  McGourkey  v.  Toledo,  etc.,  R.  Co., 
146  U.  S.  536,  552,  36  L.   Ed.  1079. 

93.  Vendor's  lien. — McGourkey  v.  To- 
ledo, etc.,  R.  Co.,  146  U.  S.  536,  569,  36  L. 
Ed.  1079;  United  States  v.  New  Orleans 
Railroad,  12  Wall.  362,  20  L.  Ed.  434; 
Wright  V.  Kentucky,  etc.,  R.  Co.,  117  U. 
S.   72,    29    L.    Ed.    821. 

Conveyance  of  uncompleted  road — Re- 
tention of  title  until  performance  of  con- 
ditions.— Wright  z:  Kentucky,  etc.,  R.  Co., 
117  U.   S.   72,  29   L.   Ed.  821. 

94.  United  States  v.  New  Orleans  Rail- 
road,  12  Wall.   362,  20  L.   Ed.   434. 

This  rule  fails,  however,  when  the  prop- 
erty purchased  is  annexed  to  a  subject  al- 
ready covered  by  the  general  mortgage, 
and  becomes  a  part  thereof;  as  when  iron 
rails  are  laid  down  and  become  a  part  of 
the  railroad.  United  States  z'.  New  Or- 
leans Railroad,  12  Wall.  362,  20  L.  Ed.  434. 

95.  McGourkey  r.  Toledo,  etc.,  R.  Co., 
146  U.  S.  536,  567,  36  L.  Ed.  1079. 

There  is  no  rule  of  law  which  will  estop 
the  mortgagee  or  a  purchaser  at  a  fore- 
closure sale  from  in-;isting  that  the  rail- 
way thereby  acquired  the  title  to  the  prop- 
erty, and  that  it  had  become  subject  to 
the  lien  of  the  mortgage.  The  mortgagee 
is  not  bound  by  the  construction  put  upon 
the  contract  by  the  mortgagor.  Mc- 
Gourkey z'.  Toledo,  etc.,  R.  Co.,  146  U. 
S.    536.    552.    36    L.    Ed.    1079. 

96.  McGonrkcv  z'.  Toledo,  etc.,  R.  Co.. 
146  U.   S.   536,   568,  36   L.   Ed.   1079. 

97.  Power  to  sell. — Branch  z'.  Tesun    lOR 
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mere  grant  of  franchises  to  a  corporation  carries  with  it  no  power  of  aHenation. 
And  many  cases  have  arisen  in  which  an  attempted  ahenation  by  the  corporation 
has  been  declared  by  the  courts  to  be  void,  as  divesting  it  of  power  to  dischar'yc 
the  duties  imposed  by  the  charter.^^  All  doubts  with  regard  to  the  authol"- 
ity  granted  in  a  corporate  charter  are  to  be  resolved  against  the  corporation,  and 
a  surrender  of  the  power  of  the  legislature  in  any  matter  of  public  concern  must 
never  be  presumed  from  uncertain  or  equivocal  expressions.'"'  The  restricted 
power  of  a  railroad  company  to  pledge  its  property  and  franchises  for  the  liqui- 
dation of  indebtedness  incurred  in  the  construction  of  its  road,  does  not  author- 
ize it  to  make,  in  the  first  instance,  an  absolute  sale  of  its  property,  rights,  priv- 
ileges, and  franchises,  to  a  corporation  of  another  state.^ 

In  Louisiana  the  quality  of  being  transferable  attaches  to  such  franchises 
of  a  railroad  as  are  essential  to  its  use  and  enjoyment  by  the  company. 2  And 
such  must  be  the  conclusion  whenever  a  railroad  company  is  authorized  by  law 
to  mortgage  its  tangible  property  and  franchises.^ 

b.  Consent  of  AH  Parties  Interested  as  Validating. — A  sale  by  a  railroad  cor- 
poration not  authorized  in  its  corporate  capacity  to  make  it,  may  be  yet  validly 
carried  into  effect  by  the  consent  of  all  parties  interested  in  the  subject  matter 
of  it.4 

2.  Power  to  Purchase — a.  In  General — A  railroad  cannot,  in  the  absence 
of  legislative  authority,  purchase  the  franchise  or  road  of  other  railroad  corpora- 
tions,'5  while  in  some  cases  roads  are  expressly  prohibited  from  acquiring  con- 
trol of  parallel  or  competing  lines.^''     If,  from  reasons  of  public  policy,  the  le<^- 


U.  S.  -IG8,  27  L.  Ed.  279;  Louisville,  etc., 
R.  Co.  z;.  Kentucky,  161  U.  S.  677,  684,  40 
L.    Ed.   849. 

The  franchise  to  be  a  corporation  is  not 
a  subject  of  sale  and  transfer,  unless  the 
law,  by  some  positive  provision,  has  made 
it  so,  and  pointed  out  the  modes  in  which 
such  sale  and  transfer  may  be  effected. 
Memphis,  etc.,  R.  Co.  z'.  Railroad  Comm'rs, 
112  U.  S.  609,  619,  28  L.  Ed.  837.  See  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  1.39  U.  S.  24,  48,  35  L.  Ed.  55;  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  130  U. 
S.   1,  34,  35,  32   L.   Ed.  837. 

98,  Snell  v.  Chicago,  152  U.  S.  191,  199, 
38  L.  Ed.  408;  Thomas  v.  Railroad  Co., 
101  U.  S.  71,  25  L.  Ed.  950;  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  290,  30  L.  Ed.  83;  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  130  U.  S.  1,  32  L. 
Ed.  837;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  35  L.  Ed.  55. 

Generally  the  power  to  sell  and  dispose 
has  reference  only  to  transactions  in  the 
ordinary  course  of  business  incident  to  a 
railroad  company,  and  does  not  extend  to 
the  sale  of  the  railroad  itself,  or  of  the 
franchises  connected  therewith.  The  road 
and  franchises  are  generally  inalienable, 
not  only  because  they  are  acquired  by  leg- 
islative grant,  or  in  the  exercise  of  special 
authority  given,  for  the  specific  purposes 
of  the  incorporating  act.  but  because  they 
are  essential  to  the  fulfillment  of  those 
purposes.  Branch  7'.  Jesup.  106  U.  S.  468, 
478.  27  L.  Ed.  279;  Louisville,  etc..  R.  Co. 
7'.  Kentucky,  161  U.  S.  677.  684,  40  L.  Ed. 
849;  Grand  Trunk  R.  Co.  7'.  Richardson, 
91  U.  S.  454,  468,  23  L.  Ed.  356;  Memphis, 
etc.,  R.  Co.  7'.  Railroad  Comm'rs,  112  U. 
S.  609,  619.  28  L.   Ed.  837. 

99.  Louisville,  etc.,  R.   Co.  7'.   Kentucky, 


161  U.  S.  677,  68,5.  40  L.  Ed.  849;  Dubuque 
etc.,  R.  Co.  V.  Litchfield,  23  How.  66  88 
16  L.  Ed.  500;  Delaware  Railroad  Tax  18 
Wall.  206,  225,  21  L-  Ed.  888;  Bailey  v 
Magwire,  22  Wall.  215,  22  L.  Ed.  850; 
Slidell  V.  Grandjean,  111  U.  S.  412  28  h, 
Ed.  321;  Wheeling,  etc..  Bridge  Co.  v. 
Wheelmg  Bridge  Co.,  138  U.  S.  287  34 
L.   Ed.  967. 

1.  Chicago,  etc.,  Railroad  z'.  Guffey  122 
U.    S.   561.   574,   30   L.   Ed.   1135. 

2.  In  Louisiana.— New  Orleans,  etc.,  R. 
Co.  7'.  Delamore,  114  U.  S.  501,  508,  29  L, 
Ed.  244.  See  Revised  Statute,  Louisiana', 
§  2396,  Act  of  1856,  p.  205. 

3.  New  Orleans,  etc.,  R.  Co.  v.  Dela- 
more, 114  U.   S.   501,   508,  29  L.    Kd.   2-14. 

4.  Consent  of  all  parties  interested  as 
validating.— Railroad  Co.  z:  Howard  7 
Wall.  392,  19   L.    Ed.   117. 

5.  Power  to  purchase.— Louisville,  etc., 
R.  Co.  7'.  Kentucky,  161  U.  S.  677,  40  L 
Ed.  849. 

6.  Louisville,  etc.,  R.  Co.  v.  Kentuckv 
161  U.  S.  677,  40  L.  Ed.  849;  Pearsall  v 
Great  Northern  R.  Co.,  161  U.  S  646  40 
L.    Ed.   838. 

The  power  to  forbid  the  purchase  of 
parallel  or  competing  lines  has  been  up- 
held in  a  great  number  of  state  cases,  in 
some  of  which  a  violation  of  the  com- 
merce clause  was  suggested,  in  others  it 
was  not.  Louisville,  etc.,  R.  Co.  z'.  Ken- 
tucky, 161  U.  S.  677,  70r3,  40  L.  Kd.  849. 
See.  generallv.  the  title  TNTFRST\TE 
AND  EORKIGN  COMMERCE,  vol  7 
p.  r^fio. 

Kentucky  constitution  of  1891,  §  201. 
held  to  forbid  such  consolidation  unex- 
ecuted  at  that  time. — T^ouis\il!e,  etc.,  R. 
Co.  f.  Kentucky,  161  U.  S.  677,  704,  40  L 
Ed.  849. 
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islature  declares  that  a  railway  shall  not  become  the  purchaser  of  a  parallel  or 
compel ing  line,  the  purchase  is  not  the  less  unlawful,  because  the  parties  choose 
to  let  it  take  the  form  of  a  judicial  sale.  A  person  who,  by  reason  of  any  stat- 
utory disability,  is  incompetent  to  buy  at  private  sale,  is  not  less  incompetent 
from  becoming  the  purchaser  at  a  judicial  sale.  The  prohibition  is  not  upon  the 
power  of  the  court  foreclosing  the  mortgage  to  order  a  judicial  sale  of  the  prop- 
erty, but  upon  its  pow'er  to  confirm  a  sale  made  to  a  parallel  or  competing  roadJ 
Right  to  Purchase  in  Particular  Instances  Considered. — A  railroad  com- 
pany having  the  right  of  constructing  a  particular  line  of  railroad,  with  general 
power  to  purchase  all  kinds  of  property  of  whatever  nature  or  kind,  may  pur- 
chase from  another  company  a  road  constructed  upon  that  line,  if  the  latter 
company  had  power  to  sell  and  dispose  of  the  same.^  It  has  been  said  that  there 
exists  no  reason  why  a  power  to  build  should  be  limited  to  branch  roads,  if  the 
power  to  purchase  should  be  so  unlimited  as  to  authorize  the  company  to  ab- 
sorb parallel  or  competing  lines,  either  within  or  without  the  state.*'  The  import- 
ant power  to  purchase  other  railroads  cannot  be  inferred  from  such  indefinite 
language  as  "to  unite  or  connect  with  such  roads. "^^  The  union  referred  to  could 
have  no  possible  relation  to  the  acquirement  of  a  parallel  or  competing  line.^^ 

b.  Purchase  of  Stock  in  Other  Roads. — The  power  to  purchase  stock  in  an- 
other road  does  not  exist  in  the  absence  of  an  express  provision, ^^  ^Lud  the  pur- 
chase of  such  stock  in  a  rival  and  competing  line  is  held  to  be  contrary  to  pub- 
lic policy  and  void.^^ 

c.  Consent  of  Stockholders. — Where  two  railroad  companies  are  operating 
under  a  contract  for  the  control  and  management  of  their  common  business  with 
-an  agreed  division  of  receipts  and  expenses,  the  managing  company  has  no  au- 
thority to  purchase  at  their  common  expense,  a  controlling  interest  in  a  rival  line, 
without  the  assent  of  the  stockholders  of  the  other  company,  even  though  stat- 
utory  authority  to  purchase  exists. !■* 

3.  Questioning  Validity. ^■'^ — The  stockholders  of  either  of  the  contracting 
companies  may  bring  a  bill  into  equity  to  enjoin  an  ultra  vires  sale  or  purchase. ^^ 

'7.  Louisville,  etc.,  R.  Co.  v.  Kentucky,  10.  Power  not  inferred  from  indefinite 
161  U.  S.  677,  693,  40  L.  Ed.  849.  language. — Louisville,  etc.,  R.  Co.  v.  Ken- 
The  inhibition  is  not  against  the  sale  tucky,  161  U.  S.  677,  684,  40  L.  Ed.  849. 
to  individuals,  though  they  may  chance  The  power  to  unite  or  connect  with  an- 
te be  stockholders  in  a  competing  line,  but  other  road  refers  merely  to  the  physical 
against  the  acquisition  by  a  railway,  in  connection  of  the  tracks  and  does  not  au- 
any  form,  of  a  parallel  or  competing  line.  thorize  a  purchase  of  such  road.  Louis- 
If  this  could  be  evaded  by  going  through  ville,  etc.,  R.  Co.  v.  Kentucky,  161  U.  S. 
tlie  form  of  a  judicial  sale,  the  constitu-  677,  684,  40  L.  Ed.  849;  Atchison,  etc.,  R. 
tional  provision  would  be  of  no  value.  Co.  7'.  Denver,  etc.,  R.  Co.,  110  U.  S.  667, 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161  28  L.  Ed.  291;  Pennsylvania  R.  Co.  v.  St. 
U.   S.   677,   693,  40  L.   Ed.   849.  Louis,    etc.,    R.    Co.,    118    U.    S.    290,    30    L. 

8.  Right  to  purchase  in  particular  in-  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Oregonian 
stances  considered.— I'.ranch  z:  Jcsup,  106  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837;  St. 
r.   S.   ^tiS,  27    L.    Ivl.   27<.).  Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R. 

Purchase  of  road  and  payment  therefor  Co.,   145  U.  S.   393,  36  L.   Ed.   748. 
held  not  ultra  vires. — Branch  v.  Jesup,  106  11.    Louisville,  etc.,   R.   Co.  v.  Kentucky 

U.    S.   468,  27   L.    Ed.   279.  161    U.    S.   677,  684.   40  L.    Ed.  849. 

9.  Louisville,  etc.,  R.  Co.  z'.  Kentucky,  12.  Purchase  of  stock. — Louisville,  etc., 
161  U.  S.  677,  687,  40  L.  Ed.  849.  See  R.  Co.  v.  Kentucky,  161  U.  S.  677,  698, 
"Branch  v.  Jesup,  106  U.   S.  468,  27   L.   Ed.  40   L-   Ed.   849. 

279.  13.    Purchase  of  stock  in  rival  or  corn- 
Kentucky     act     of      1856      construed.^  peting    line. — Louisville,    etc.,     R.     Co.    z'. 

Louisville,  etc.,  R.  Co.  z:  Kentucky,  161  U.  Kentucky,    161    U.    S.   677,   698,   40    L.    Ed. 

S.   677,   686,  40  L.    Ed.   849.  849. 

The    rule,    noscitur    a    sociis,    applied    to  14.     Consent    of    stockholders. — Nashua 

this    case   would     undoubtedly      limit      the  etc.,  R.  Co.  v.  Boston,  etc.,  R.  Co.,  136  U. 

power    to    purchase,     under      the      general  S.  3.56,  34  L.  Ed.  363. 

clause,  to  such  roads  as  the  company  was  14a.    See   the  titles   CORPORATIONS, 

authorized   to   build   under   the   proceeding  vol.   4,   pp.   745.   755;    ESTOPPEL,   vol.    5, 

and  more  special   clause.     Louisville,  etc.,  p.    976;    STOCK    AND     STOCKHOLD- 

R.  Co.  V.  Kentucky,  161  U.  S.  677,  686,  40  ERS. 

L,.  Ed.  849.  15.      Stockholders. — Pearsall     v.     Great 
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The  creditors  of  a  railroad  may  be  estopped  by  their  conduct  to  question  the  va- 
hdity  of  the  sale  and  purchase.*^ 

4.  Rights  and  Liabilities  of  Purchaser — a.  Passing  of  Special  Statutory 
Privileges. — The  purchaser  of  a  railroad,  property  and  franchises,  does  not,  un- 
less so  expressly  provided  by  statute,  acquire  any  existing  special  statutory  priv- 
ileges.^''' 

b.  Grantee  of  Railroad  Right  of^  Way. — Where  a  railroad  was  authorized  tc 
extend  into  the  District  of  Columbia  by  act  of  congress,  whether  another  road, 
grantee  of  the  former,  had  authority  or  not  would  not  alfect  its  title  to  the  land.^* 

c.  Liability  of  Purchaser  on  Contracts,  etc. — A  bona  fide  purchaser  of  a  rail- 
road is  not  liable  on  the  contracts,  personal  obligations  or  debts  of  the  railroad 
so  selling,  unless  it  is  otherwise  provided  by  contract  or  statute.^^  He  takes 
freed   from  all  claims  not  running  with  or  otherwise  binding  the  property. 2" 

B.  Property  Not  Necessary  to  Purposes  of  Organization. — Outlying 
lands,  not  needed  for  railroad  uses,  may  be  sold.-^  Machinery  and  other  per- 
sonal property  may  be  sold.-- 

C,  Ultra  Vires  Sale. — See  the  title  Corporations,  vol.  5,  p.  745,  et  seq. 

IX.    Leases. 

A.  Definition  of  Lease. — See  the  title  Landlord  and  Tenant,  vol.  7.  p. 
832. 

B.  Powers  of  Railroads  in  Regard  to  Leases — 1.  To  Make  or  Take 
Lease. — The  franchises  and  powers  of  a  company  are  in  a  large  measure  de- 
signed to  be  exercised  for  the  public  good,  and  the  exercise  of  them  is  the  con- 
sideration for  granting  them.^^  In  the  absence  of  legislative  authority  a  rail- 
road corporation  can  neither  make  a  lease  of  its  own  road  nor  take  a  lease  of  the 
road  of  another  company. ^^     Such  legislative  power  is  not  to-be  implied  but  must 


Northern  R.  Co.,  161  U.  S.  646,  40  L.  Ed. 
838.     See  the  title  CORPORATIONS,  vol. 

4,  p.   745. 

16.  Creditor.— Fogg  v.  Blair,  133  U.  S. 
.•^34,  33  L.  Ed.  721.  See,  generally,  the 
title  ESTOPPEL,  vol.  5,  p.  913. 

17.  Special  statutory  privileges. — St. 
Louis,  etc.,  I^.  Co.  V.  Gill,  156  U.  S.  649,  39 
L.    Ed.   567. 

Immunity  from  taxation. — Picard  v. 
East  Tennessee,  etc.,  R.  Co.,  130  U.  S. 
637,  32  L.  Ed.  1051;  Morgan  v.  Louisiana, 
93  U.  S.  217,  23  L.  Ed.  860.  See  ante, 
"Rights  and  Liabilities  of  Purchasers," 
VII,  D,  9,  b,  (14),  (i),  CG.  See  the  title 
TAXATION. 

Right  to  fix  rates  of  fare. — St.  Louis,  etc., 
R.  Co.  V.  Gill,  156  U.  S.  649,  39  L  Ed.  567; 
St.  Louis,  etc.,  R.  Co.  v.  Stevenson,  156  U. 

5.  667,  39  L  Ed.  573;  Norfolk,  etc.,  R.  Co. 
V.  Pendleton,  156  U.  S.  667.  39  L  Ed. 
574. 

18.  Rights  acquired  in  right  of  way. — 
Chesapeake  Beach  R.  Co.  v.  Washington, 
etc.,   R.   Co..   109   U.   S.  247,   50   L    Ed.   175. 

19.  Liability. — Hoard  v.  Chesapeake, 
etc..  Railway,  123  U.  S.  222,  31  L  Ed.  130; 
Des  Moines,  etc.,  R.  Co.  v.  Wabash,  etc., 
R.   Co.,   135  _U.   S.   576.  34  L.   Ed.  243. 

Liability  imposed  by  statute  in  some 
cases. — Winona,  etc..  R.  Co.  v.  Plainview, 
143  U.   S.  371,  36   L   Ed.   191. 

20.  Des  Moines,  etc.,  R.  Co.  v.  Wabash, 
etc.,  R.  Co.,  135  U.  S.  576,  34  L  Ed.  243. 

21.  Outlying  lands. — Branch  v.  Jcsup, 
106  U.   S.   468,   478,  27   L.    Ed.   279. 

22.  Personal  property. — Branch  7'.  Jcsup, 
106    U.    S.    468,    478,    27    L    Ed.    279. 


23.  To  make  or  take  lease. — Thomas  v. 
Railroad  Co.,  101  U.   S.   71,  25  L   Ed.  950. 

A  railroad  corporation  cannot  escape 
the  performance  of  any  duty  or  obligation 
imposed  by  its  charter  on  the  general  laws 
of  the  state  by  a  voluntary  surrender  of 
its  road  into  the  hands  of  lessees.  The 
operation  of  the  road  by  the  lessee  does 
not  change  the  relations  of  the  original 
company  to  the  public.  Railroad  Co.  v. 
Brown,  17  Wall.  445,  450,  21  L  Ed.  675; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc., 
R.  Co.,  175  U.  S.  91,  100,  42  L.  Ed.  84;  The 
York,  etc.,  R.  Co.  v.  Winans,  17  How.  30, 
39,  15  L  Ed.  27;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
41,  35  L.  Ed.  55;  Thomas  v.  Railroad  Co., 
101  U.  S.  71,  25  L.  Ed.  950;  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  138,  43  L.  Ed.  108.  See  ante, 
"Power  to  Contract,"  III,  B,  2. 

24.  In  absence  of  legislative  authority. 
— Pennsylvania  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  118  U.  S.  290,  30  L  Ed.  83;  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  130  U. 
S.  1.  32  L.  Ed.  837;  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  145  U.  S.  52,  36  L 
Ed.  620;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24.  35  L.  Ed. 
55;  St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute, 
etc..  R.  Co.,  145  U.  S.  393,  36  L.  Ed.  748; 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  78,. 
25  L.  Ed.  950;  Green  Bay,  etc.,  R.  Co.  v. 
Union  Steamboat  Co.,  107  U.  S.  98,  27  L. 
Ed.  413;  Pcarce  v.  Madison,  etc.,  R.  Co., 
21  How.  441,  16  L.  Ed.  184;  The  York, 
etc.,  R.  Co.  V.  Winans,  17  How.  .30,  15  L. 
Ed.  27;  Cherokee  Nation  v.  Kansas,  R.  Co.. 
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be  clearly  conferred. ^^  It  has  been  held  that  the  usual  grant  of  powers  in  a  rail- 
road charter  does  not  carry  power  to  make  and  take  leases. 2«  A  provision  au- 
thorizing any  corporation,  by  a  vote  of  a  majority  of  its  stockholders,  to  dissolve 
itself,  settle  its  business,  dispose  of  its  property  and  divide  its  capital  stock,  does 
not  confer  authority,  while  continuing  in  existence,  to  lease  its  road  and  cor- 
porate powers  and  franchises. 2"  The  grant  of  authority  to  connect  with  other 
railroads  does  not  confer  authority  to  make  and  take  leases. 2«  But  power  to 
make  or  take  a  lease  is  conferred  by  a  statute  which  provides  that  railroad  cor- 
poration may  make  contracts  "for  leasing. "^^ 

2.  What  Roads  ]May  Be  Leased. — There  are  instances  where  the  legislation 
provides  for  the  leasing  where  the  road  forms  a  continuous  line,  and  in  some 
cases  it  is  not  essential  that  the  leased  road  shall  be  a  terminus  extension,  but 
it  may  simply  be  a  collateral  branch  forming  a  continuous  line.-'''^ 

3.  Leasing  to  Company  oe  Another  State.— A  railroad  corporation  of  one 
state  cannot,  unless  so  impowered  by  law,  lease  its  line  to  a  corporation  of  an- 
other state.31  The  rule  also  applies  to  the  corporation  taking  the  lease,  and  in 
the  absence  of  a  provision  to  that  effect  in  its  charter  or  the  laws  of  the  state 
giving  its  existence,  it  cannot  take  a  lease  of  a  road  in  another  state.^^  j^  some 
cases  statutes  authorizing  a  company  to  lease  other  lines  expressly  provides  for 
the  leasing  of  roads,  situated  in  other  states.^^^ 


135  U.  S.  641,  657,  3-t  L.  Ed.  295;  Chicago, 
etc  R.  Co.  V.  Pullman  Southern  Car  Co., 
139  U.  S.  79,  90,  35  L.  Ed.  97. 

Oregon  statutes  construed. — Oregon  R., 
etc.,  Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1, 
32  L.  Ed.  837;  Oregon  R.,  etc.,  Co.  v. 
Oregonian  R.  Co.,  145  U.  S.  52,  54,  36  L. 
Ed.  6t?0.  See  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  47,  35 
L.   Ed.   55. 

Indiana  statutes  construed— Pennsyl- 
vania R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118 
U.   S.   290,  30   L.    Ed.  83. 

Indiana  statute  held  not  to  authorize 
lease  for  ninety-nine  years. — Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S. 
630,  30  L.  Ed.  284;  Pennsylvania  R.  Co.  v. 
St.  Louis,  etc,  R.  Co.,  118  U.  S.  290,  30  L. 
Ed.    83. 

Illinois  act  of  Feb.  12,  1855,  held  to  au- 
thorize lease.— Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  45,  35 
L.  Ed.  55;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  30  L  Ed.  83; 
St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.  145  U.  S.  393,  402,  36  L.  Ed.  748.  _ 

Illinois  statute  held  limited  to  domestic 
corporation. — St.  Louis,  etc.,  R.  Co.  v. 
Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393, 
405,  36  L.  Ed.  748,  citing  Canada  Southern 
R.  Co.  V.  Gebbard,  109  U.  S.  527,  537,  27 
L.  Ed.  1020;  Christian  Union  v.  Yount,  101 
U.   S.   352,  25  L.  Ed.  888. 

Lease  authorized  by  express  charter  au- 
thority.—Branch  i:  Jcsup,  106  U.  S.  468, 
678,  27  L.  Ed.  279;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
44.  35  L.   Ed.   .-.5. 

25.  Power  not  implied. — Oregon  R.,  etc., 
Co.  v.  Oregonian  R.  Co.,  130  U.  S.  1,  32 
L  Ed.  837;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc..  R.  Co..  118  U.  S.  290.  30  L 
Ed.   83. 

26.  Usual  grant  of  charter  powers. — 
Pennsylvania  R.  Co.  t'.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  30  L   Ed.  83. 


A  charter  which  authorizes  a  company 
to  contract  with  other  transportation  com- 
panies for  the  mutual  transfer  of  goods 
and  passengers  over  each  other's  roads, 
confers  no  authority  to  lease  its  road  and 
franchises.  Thomas  v.  Railroad  Co.,  101 
U.  S.  71,  25  L.  Ed.  950;  St.  Louis,  etc.,  R. 
Co.  V.  Terre  Haute,  etc.,  R.  Co.,  145  U. 
S.  393,  36  L.  Ed.  748;  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  30 
L.  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian R.  Co.,  130  U.  S.  1,  22,  32  L.  Ed. 
837. 

27.  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  48,  35  L.  Ed. 
55;  Oregon  R.,  etc.,  Co.  v.  Oregonian  R. 
Co.,  130  U.  S.  1,  34,  35,  32  L.  Ed.  837. 

28.  Authority  to  connect. — St.  Louis, 
etc.,  R.  Co.  7'.  Terre  Haute,  etc.,  R.  Co., 
145  U.   S.  393,  36  L.    Ed.  748. 

29.  Power  conferred. — Thomas  v.  Rail- 
road Co.,  101  U.  S.  71.  25  L.  Ed.  950; 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  309,  30  L.  Ed.  83;  St. 
Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R. 
Co.,  145  U.  S.  393,  402,  36  L.   Ed.  748. 

Kentucky  statute  of  Jan.  22,  1858. — 
Hancock  t'.  Louisville,  etc.,  R.  Co.,  145  U. 
S.  409,  410,  ?.C>  L.   Ed.   755. 

30.  Continuous  and  connecting  lines — • 
Kentucky  statute. — Hancock  z'.  Louisville, 
etc.,   R.  Co..  145  U.  S.  409,  36  L.  Ed.  755. 

31.  Corporation  of  another  state. — 
Pennsylvania  R.  Co.  z'.  St.  Louis,  etc.,  R. 
Co..  118  U.  S.  290,  30  L.  Ed.  83;  Pennsvl- 
vania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118 
U.    S.   630,   30   L.   Ed.   284. 

32.  Taking  lease. — Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co..  118  U.  S.  290.  30 
L.  Ed.  83;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc..  R.  Co.,  118  U.  S.  630,  30  L.  Ed. 
284;  St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute, 
etc..   R.   Co.,  145   U.   S.   393,   36  L.   Ed.   748. 

33.  Express  provision. — St.  Louis,  etc.. 
R.  Co.  V.  Terre  Haute,  etc.,  R.  Co.,  145  U. 
S.   393,   36   L.    Ed.   748. 
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4.  Consent  of  Stockholders. — Under  general  principles  of  law  a  company 
cannot  lawfully  lease  its  road  without  the  stockholder's  consent,  and  this,  in 
some  cases,  is  expressly  provided  by  statute.^-*  Stockholders'  right  to  object  that 
a  lease  was  made  without  their  consent  may  be  waived  by  them  or  barred  by 
reason  of  their  laches,  although  the  statute  expressly  requires  the  written  con- 
sent of  all   stockholders. •■^^ 

C.  Requisites  and  Validity  of  Valid  Lease — 1.  In  General. — A  lease 
by  a  railroad  company  of  all  its  road,  rolling  stock,  and  franchises  for  which  no 
authority  is  given  in  its  charter  is  strictly  ultra  vires  and  void.^*^  A  contract  be- 
yond the  corporate  powers  of  either  party  is  as  invalid  as  if  beyond  the  corporate 
powers  of  both.^" 

2.  Ratification  bv  Legislature. — The  fact  that  the  legislature,  after  an 
ultra  vires  lease  was  made,  passes  a  statute  forbidding  the  directors  of  the  com- 
pany, its  lessees  or  agents,  from  collecting  more  than  a  fixed  amount  of  com- 
pensation for  carrying  passengers  and  freight,  is  not  a  ratification  of  the  lease 
or  an  acknowledgment  of  its  validity.^^ 

3.  Implied  Lease. — The  relation  of  landlord  and  tenant  will  never  be  implied 
when  the  acts  and  conduct  of  the  parties  are  inconsistent  with  its  existence.-"^^ 

4.  Consideration. — A  lease  must  be  founded  on  a  sufficient  and  valid  con- 
sideration, but  the  fact  that  the  lessor  company  received  no  compensation  is 
immaterial  where  the  lessee  by  the  terms  of  the  lease  agreed  to  pay  rent  to  a 
third  company,  such  third  company  substantially  owning  the  lessor  company,  no 
distinction  having  ever  been  made  bcween  the  two  roads. ^" 

5.  Term  of  Lease. — It  is  held  that  a  lease  is  not  rendered  invalid  because  dur- 
ing its  term  the  charter  of  the  lessor  company  expires,  in  case  the  charter  is 
subject  to  renewal.*^ 

6.  Questioning  Validity — Estoppel  to  Deny  Ultra  Vires  Lease. — See 
the  title  Corporations,  vol.  4,  p.  745. 

D.  Interpretation  and  Construction  of  Valid  Leases — 1.  In  General. 
— In  construing  leases  of  railroads  the  intention  of  the  parties  is  the  rule  and 
guide  and  such  intention  is  to  be  gathered  from  the  whole  instrument.-* ^  Where 
a  doubt  exists  after  reference  to  the  subject  matter,  the  court  will  consider  the 
situation  of  the  parties  and  the  circumstances  existing  at  the  time  of  the  execu- 
tion of  the  instrument.'*'^     In  determining  whether  or  not  a  contract  is  a  lease, 

34.  Consent  of  stockholders. — St.  Louis,  Palace  Car  Co.,  139  U.  S.  24,  3.i  L.  Ed  55 
etc.,  R.  Co.  V.  Terre  Haute,  etc.,  R.  Co.,  37.  St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute 
145  U.  S.  393,  36  L.  Ed.  748.                                     etc.,   R.    Co.,   145  U.   S.  393,   404,  36  L.    Ed! 

Kentucky  statute   of    Jan.     22,     1858.—  748;  Pennsylvania  R.  Co.  v.  St.  Louis,  etc., 

Hancock  v.  Louisville,  etc.,  R.  Co.,  145  U.  P.    Co.,    118    U.    S.    290,    30     L.      Ed      83- 

S.  409,  410,  36  L.   Ed.  755.  Thomas  v.   Railroad  Co.,   101   U.   S.   71,  25 

35.  Waiver — Laches. — St.  Louis,  etc.,  R.  L.  Ed.  950;  Oregon  R.,  etc.,  Co.  v.  Ore- 
Co.  V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  ponian  R.  Co.,  130  U.  S.  1,  32  L  Ed  837' 
S.  393,  36  L  Ed.  748.  Central   Transp.    Co.   v.    Pullman's    Palace 

Such   statute  does   not   limit   the   powers  Car  Co.,  139  U.  S.  24,  54.  35  L.   Ed.  55. 
conferred,   an   excess   of   which   could    not  38.    Ratification  by  legislature. — Thomas 

be  ratified   or  be   made   good   by   estoppel,  v.    Railroad   Co.,    101    U.    S.    71,   25   L.    Ed. 

but  only  prescribes  regulations   as   to  the  9."iO. 

manner    of   exercising    corporate     powers,  39.     Implied   lease Wiggins    Eerry   Co. 

compliance    with    which    the    stockholders  i\  Ohio,  etc.,  R.  Co.,  142  U.  S.  396,  407,  35 

might  waive,  or  the  corporation  miglit  be  L.   Ed.   10.")."). 

estopped,  by  lapse  of  time,  or  otherwise.  40.     Consideration. — Union    Pac.    R.    Co. 

to  deny.     St.   Louis,   etc.,   R.   Co.   v.   Terre  r'.   Chicago,   etc.,   R.   Co.,  163   U    S    564    41 

Haute,  etc.,  R.  Co.,  145  U.  S.  393,  403,  36  E.    Ed.    265.      Sec    the   title    LANDLORD 

L.  Ed.  748;  Louisville,  etc.,  R.  Co.  v.  Louis-  AND   TEN.VNT,   vol.   7    p    S'^- 

ville  Trust  Co.,   174  U.   S.   552,  572,  43   L.  41.    Term  of  lease.— Union    Pac.   R.   Co. 

Ed.   1081;    Zabriskie   7'.    Cleveland,   etc.,   R.  ?'.   Chicago,  etc..   R.   Co     163   U    S    564    41 

Co.,  23  How.  381.  398,  16  L.  Ed.  488;  Cen-  L.    Ed.    265. 

tral  Transp.   Co.  v.   Pullman's   Palace   Car  42.    Intention. — Chicago,   etc  .    R    Co    r- 

Co..  139  U.  S.  24,  42,  35  L.  Ed.  55.  Denver,   etc.,    R.    Co.,   143   U.    S.'  596,   36   L. 

36.  Lease  strictly  ultra  vires. — Tliomas  Ed.  277. 

-'.    Railroad    Co..   101   U.   S.   71,   25   L.    Ed.  43.     Situation    of    parties— Existing    cir- 

950;    Central    Transp.    Co.     v.      Pullman's       cumstances. — Chicago,  etc.,  R.  Co.  v.  Den- 
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which  is  so  often  important  in  determining  the  rights  of  the  parties  thereunder 
as  well  as  the  power  to  execute  it,^"*  the  court  considers  the  charter  and  nature 
of  the  contract,  and  not  the  name,  terms  or  construction  used,  parties  thereto.-*^ 

2.  Determinin'G  Psopekty  and  Franchises  Passing. — The  rules  above  set 
forth  govern  in  the  determination  of  what  property,  franchises,  etc.,  passes  under 
a  railroad  lease."*^  A  railroad  lease  is  presumed  to  carry  any  franchises  and 
property  which  is  deemed  necessary  to  the  proper  exercise  of  the  rights  acquired 
and  the  operation  of  such  leased  road."*" 

E.  Operation  and  Effect  of  Valid  Leases — 1.  Property  Passing. — As  to 
property  and  rights  passing  under  a  lease,  see  ante,  "Determining  Property  ami 
Franchises   Passing."   IX,  D,  2. 

2.  Rights  and  Liabilities  oe  Parties — a.  Lazv  Governing. — The  laws  of 
the  state  wherein  the  road  leased  lies  governs  the  lessee  to  the  same  extent  and 
w^ith  the  same  effect  as  it  would  govern  the  lessor  in  the  absence  of  such  lease."** 

b.  Rights  Acquired  by  Lessee — (1)  Li  General. — Where  the  ownership  of 
wires  and  instruments  of  a  telegraph  line  is  in  a  telegraph  company,  but  used  by 
the  state  as  owner  of  a  railroad  under  a  contract  for  the  exclusive  use  thereof, 
not  amounting  to  a  sale,  a  lease  of  the  railroad  by  the  state  confers  upon  her 
lessees  only  such  rights  as  she  acquired  under  her  contract  with  the  company.-*^ 
A  power  of  government  which  actually  exists  is  not  lost  by  nonuser.  The  fact, 
therefore,  that  before  the  power  was  exercised,  the  company  pledged  its  in- 
come as  security  for  the  payment  of  debts  incurred,  and  leased  it  road  to  a 
tenant  that  relied  upon  the  earnings  for  the  means  of  paying  the  stipulated 
rent,  is  of  no  importance,  as  its  pledgee  or  tenant  took  the  property  subject  to 
the  exercise  by  the  state  of  the  same  powers  of  regulation  which  might  have 
been  exercised  over  the  company  itself.^^' 

(2)  Employment  of  Lessees,  Crezvs,  Engines,  etc. — Under  a  contract  for  the 
joint  use  of  certain  railroad  trackage  and  terminal  facilities,  it  was  held  that  the 
lessee  had  a  right,  at  its  option,  to  employ  its  separate  switching  crews,  and 
operate  its  own  switching  engines  in  the  yards  of  the  lessor  company,  under  the 
sole  and  absolute  supervision,  direction  and  control,  however,  of  the  yardmaster 
or  other  properly  constituted  officer  or  agent  of  the  lessor,  and  subject  to  the  or- 

ver,  etc.,   R.   Co.,   143   U.   S.   596,  36   L.   Ed.  etc.,   R.   Co.,   143   U.   S.   596,   614,  36   L.   Ed. 

277.     See   the   title    INTERPRETATION  277. 

AND  CONSTRUCTION,  vol.  7,  p.  257.  47.    Property,  etc.,  presumed  to  pass.— 

44.  Contract  held  to  be  a  lease.— Thomas  Chicago,  etc.,  R.  Co.  v.  Denver,  etc.,  R. 
V.   Railroad   Co.,   101   U.   S.   71,   25  L.   Ed.  Co     143  U    S.  596,  36  L.  Ed.  277. 

gjQ  where  the   contract  of  lease   makes   no 

.'        _,         ^-  1       u         ..  ^;j   ,  A  express  mention  of  car  cleaning  facilities, 

45.  Essential    character     considered.-       ,^^^^  provides   that  the  lessee  is   to  be  ad- 

U"'*'"  ^i^-.F:-  ^,\''-  pl""',^.^-"'  ''''•'  ^-  ^  '  mitted  to  the  joint  possession  and  use  of 
163  U.  b.  ob4,  41  i^.  t.C.  -bo.  ^j^^  entire  railway  and  its  appurtenant 
Hence  an  instrument  though  termed  a  ^  ^he  lessee  cannot  be  excluded 
lease  may  be  held  valid  as  a  traH.c  con-  ^^^  /^^^^  ^^^  cleaning  facilities  as  the 
tract,  if  the  company  had  power  to  make  ,^^^^^  possesses.  If  lessor  desires  to  ex- 
such  a  contract.  Union  Pac.  R;  Co  /'.  ^,^,^g  j^^^^^  ^^^^  ^^^^^  facilities  as  it 
Chicago,  etc.,  R.  Co.,  163  U.  S.  o64,  41  L.  possesses,  it  should  provide  them  at  some 
^  other  convenient  point.     Chicago,  etc.,   R. 

46.  Property,  etc.,  passing.— Chicago,  Co.  v.  Denver,  etc.,  R.  Co.,  143  U.  S.  596, 
etc.,  R.  Co.  z:   Denver,  etc.,   R.   Co.,  143  U.  g19,  36   L.   Ed.  277. 

S.  596,  36  L.  Ed.  277.  48.    Law  governing, — Railroad   Commis- 

Road  leased  with  terminal  facilities,  not  sion  Cases,  116  U.   S.  307,  347,  29   L.   Ed. 

construed    as    separate     leases. — Chicago,  636. 

etc.,  R.  Co.  7'.  Denver,  etc.,  R.  Co.,  143  U.  49.    Rights  acquired  by  lessee. — Western 

S.  596,  612.  3(3  L.  Ed.  277.  Union   Tel.    Co.   v.    Western,   etc.,    R.    Co., 

Exception   of  "shop   at   Burnham"  con-  9^  U.  S.  283,  23  L.  Ed.  350. 

strued.— Chicago,   etc.,    R.    Co.   v.   Denver,  Agreement   for   use    of    telegraph     Ime 

etc.,  R.   Co.,  143  U.   S.  596,  613,  36   L.   Ed.  held   not   to   be   a    sale. -Western      Union 

277.  Tel.  Co.  V.  Western,  etc.,  R.  Co.,  91  U.   S. 

Grant    held    to     carry     stations,      tanks,  '-S-^-   23   L.   Ed.   350. 

tracks,    etc..  and  all  land  used  in  daily    oper-  50.    Chicago,  etc.,  R.  Co.  r.  Iowa,  94  U. 

ation.— Chicago,    etc.,    R.    Co.    -■.    Denver,  S.   155,  24  L.   Ed.  94. 
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ders   and   instructions   of   such  yardmaster,   etc.-^^ 

c.  Liability  of  Lessor  on  B.visting  Obligation. — Where  a  lease  is  executed  under 
a  statute  which  provides  that  the  lessee  shall  be  liable  in  the  same  manner  and 
extent  as  though  the  leased  road  belonged  to  it,  the  lessor  is  not  discharged  from 
any  of  its  corporate  liabilities.  The  statute  merely  imposes  a  liability  upon  the 
lessee. ^2  ^nd  if  sucii  liability  extends  to  an  obligation  of  the  lessor  prior  to 
the  lease,  there  being  nothing  in  the  statute  to  exclude  the  idea,  it  might  be  con- 
sidered a  joint  liability,  enforceable  against  both.^^ 

d.  Supplemental  Agreement  Releasing  Parties  from  Duties  and  Liabilities. 
— The  lessor  and  lessee  may  by  supplemental  agreement  release  any  particular 
future  obligation  under  the  original  lease,  discharge  a  liability  for  past  neg- 
lect, and  release  each  other  from  all  causes  of  action  which  have  arisen  for 
breach  of  any  agreement  in  the  original  lease. ^^ 

e.  Fixtures  upon  Termination  of  Lease. — See  the  title  Fixtures,  vol.  6,  p. 
300. 

3.  Rights  of  Third  Parties — a.  In  General — Creditors. — Under  the  fa- 
miliar rule  that  the  property  of  a  corporation  constitutes  a  trust  fund  for  the 
payment  of  its  debts,^'^  it  seems  that  a  corporation  in  debt  cannot  transfer  its 
entire  property  by  lease,  so  as  to  prevent  the  application  of  such  property,  at  its 
full  value,  to  the  satisfaction  of  those  debts.-^*'  A  creditor  who  has  a  lien 
against  a  railroad  may  sue  a  lessee  in  equity  to  enforce  the  lien,  where  the 
lessee  holds  under  a  lease  wherein  he  covenanted  to  discharge  existing  valid 
lien.^"  Such  lessee  has  been  held  liable  for  debts  which  existed  against  the 
lessor  prior  to  the  lease  but  which  were  not  reduced  to  judgment  until  after- 
wards.^^ A  judgment  after  a  lease  does  not  of  its  own  right  defeat  the  lease, 
or  deprive  the  lessee  of  his  interest  and  possession,  but  it  operates  against  the 
lessor,  and  whatever  interest,  great  or  small,  is  retained  in  the  premises.^'* 

b.  Right  of  Creditor  to  Rents  Due  under  Lease. — See  the  title  Attachment 
AND  Garnishment,  vol.  2,  p.  697. 

c.  Misappropriation  of  Money  by  Lessee. — As  to  misappropriation  of  money 
to  be  expended  bv  lessee  on  leased  road,  see  the  title  Corporations,  vol.  4,  pp. 
642,  643.  ' 

F.  Enforcement  of  Lease. — Where  a  lease  of  a  railroad  covenants  for 
the  payment  of  monthly  installments  of  rent,  to  keep  the  road  in  repair,  and  to 
keep  accounts  of  all  matters  connected  with  its  business,  as  affecting  the  amount 
of  rent  to  be  paid,  which  covenants  were  guaranteed  by  other  parties  than  the 
lessee,  a  bill  which  shows  failure  to  pay  rent,  depreciation  of  the  road,  anrl 
combination  of  the  guarantors  and  lessee  to  divert  the  earnings  of  the  road  to 
the  benefit  of  the  guarantors,  presents  a  case  of  equitable  jurisdiction  when  it 
prays  for  specific  performance  of  the  obligations  of  the  lease.  In  such  a  case 
a  suit  at  law  on  each  installment  of  rent  as  it  falls  due  is  not  an  adequate 
remedy. ^'^ 

51.  Employment  of  lessees,  crews,  en-  56.  Lease  preventing  application  of 
gines,  etc. — Chicago,  etc.,  R.  Co.  v.  Den-  property  to  debts. — Chicago,  etc.,  R.  Co. 
ver,  etc.,  R.  Co.,  143  U.  S.  596,  G19,  3G  L.  v.  Third  Nat.  Hank,  134  U.  S.  27(5,  286,  S:!. 
Ed.   277.  L.    Hd.   900,  citing   Central   R.,   etc.,   Co.  v. 

52.  Liability  of  lessor  on  existing  obli-  Pettus,  113  U.  S.  116,  124,  28  L.  Ed.  915; 
gation. — Chicago,  etc.,  R.  Co.  x'.  Crane,  113  Mellcn  ?'.  Moline,  etc.,  Iron  Works,  131 
U.   S.   424,  433.  28   L.   Ed.   1064.  U.    S.   352,   366,   33    L.    Ed.    178. 

53.  Joint  liability  of  lessor  and  lessee.—  57.  Enforcement  of  lien  against  lessee. 
Chicago,  etc.,  R.  Co.  v.  Crane,  113  U.  S.  — Cliicago,  etc.,  R.  Co.  v.  Third  Nat.  Bank. 
424,  433,  28   L.   Kd.    1064.  134   \^.   S.   276,  2S6,   33    L.    Ed.   900. 

54.  Claims  against  lessor  and  property  58.  Debts  subsequently  reduced  to. 
held  released  by  supplemental  agreement.  judgment. — Chicago,  etc.,  R.  Co.  v.  Tiiird 
—Stewart  v.  Hoyt,  111  U.  S.  373,  28  U  Nat.  Bank,  134  U.  S.  276,  287,  33  L.  Ed. 
Ed.    461.  900. 

55.  Trust  fund. — Chicago,  etc.,  R.  Co.  v.  59.  Judgment  after  lease. — Chicago,  etc.,. 
Third  Nat.  Bank,  134  U.  S.  276,  287,  33  R.  Co.  t'.  Third  Nat.  B>ank,  134  U.  S.  276. 
L.    Ed.    900.      See    the    title    CORPOR;\-  286,   33   L.    Ed.   900. 

TIONS,  vol.  4,  p.  621.  60.      Enforcement     of     lease.— PennsvU 
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G.    Ultra  Vires  Leases. — See  the  title  Corporations,  vol.  4,  p.  745,  et  seq. 
X.   Traffic  and  Other  Operating  Contracts. 

A.  In  General. — Where  a  corporation,  like  a  railroad  company,  has  granted 
to  it  by  charter  a  franchise  intended  in  large  measure  to  be  exercised  for  the 
public  good,  the  due  performance  of  those  functions  being  the  consideration 
of  the  public  grant,  any  contract  which  disables  the  corporation  from  perform- 
ing those  functions  which  undertakes,  without  the  consent  of  the  state,  to  trans- 
fer to  others  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve  the 
grantees  of  the  burden  which  it  imposes,  is  a  violation  of  the  contract  with  the 
state,  and  is  void  as  against  public  policy. '^^ 

B.  Determining  Extent  of  Power — 1.  In  General. — The  powers  of 
corporations  are  such  and  such  only  as  are  conferred  upon  them  by  the  acts  of 
the  legislatures  of  the  several  states  under  which  they  are  organized,"^  and  a 
contract  manifestly  beyond  those  powers  will  not  sustain  an  action  against  the 
corporation,  yet  whatever,  under  the  charter  and  other  general  laws,  reasonably 
construed,  may  fairly  be  regarded  as  incidental  to  the  objects  for  which  the  cor- 
poration is  created,  is  not  to  be  taken  as  prohibited.«=*  It  would  be  carrying 
the  doctrine  of  ultra  vires  much  too  far  to  deny  absolutely  the  competency  of  a 
railroad  company,  being  a  public  highway,  whose  use  is  common  to  all  citizens,  to 
contract  to  give  another  running  rights  over  its  tracks  without  express  statutory 
authority;  under  proper  circumstances,  such  a  contract  may  well  be  held  within 
its  implied  powers.^-*  Contracts  which  tend  to  promote  the  interest  and  con- 
venience of  the  public  by  increasing  the  facilities  for  transportation  and  con- 
nections, are  not  contrary  to  public  policy  and  in  order  to  sustain  them  a  liberal 
construction  will  be  put  upon  the  law."^  And  if  railroad  companies  could  not, 
ordinarily,  without  the  aid  of  a  statute,  grant  running  facilities  over  their 
tracks  even  when  such  grant  would  not  interfere  with  their  business,  the  ap- 
plication of  so  rigorous  a  rule,  in  respect  to  tracks  in  congested  parts  of  large 


vania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  US 
U  S.  290,  30  L.  Ed.  83.  See  the  titles 
EQUITY,  vol.  5,  p.  803;  SPECIFIC 
PERFORMANCE. 

61.  Traffic  and  other  operating  con- 
tracts.—The  York,  etc.,  R.  Co.  v.  Winans, 
IT  How.  30,  15  L.  Ed.  27;  Thomas  z/.  Rail- 
road Co.,  101  U.  S.  71,  83,  25  L.  Ed.  950; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  51,  35  L.  Ed.  55; 
Pickard  v.  Pullman  Southern  Car  Co.,  117 
U  S.  34,  29  L.  Ed.  785;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627; 
Liverpool,  etc.,  Steam  Co.  v.  Phemx  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788; 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.  118  U.  S.  290,  309,  30  L.  Ed. 
83;  Jacksonville,  etc.,  Nav.  Co.  v.  Hooper, 
100   U.    S.   514,    40    L.    Ed.    515. 

62.  Determining  extent  of  power. — 
Oregon  R.,  etc.,  Co.  z:  Oregonian  R.  Co., 
130  U.  S.  1,  20,  32  L.  Ed.  837;  Chicago,  etc., 
R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94. 

63.  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk, 
etc..  Bridge  Co.,  131  U.  S.  371,  385,  33  L. 
Ed.    157. 

Accordingly,  where  the  charter  of  a 
railroad  corporation,  or  the  general  laws 
applicable  to  it,  manifest  the  intention  of 
the  legislature,  for  the  purpose  of  securing 
a  continuous  line  of  transportation  of 
which  its  road  forms  part,  to  confer  upon 
it    the    power    of    making    contracts    with 


otlier  railroad  or  steamboat  corporations 
to  promote  that  end,  such  contracts  are 
not  ultra  vires.  Pittsburgh,  etc.,  R.  Co.  v. 
Keokuk,  etc..  Bridge  Co.,  131  U.  S.  371, 
385,  33  L.  Ed.  157;  Green  Bay,  etc.,  R.  Co. 
z:  Union  Steamboat  Co.,  107  U.  S.  98,  27  L. 
Ed.  413.  See  Branch  v.  Jesup,  106  U.  S. 
468,  27   L.    Ed.   279. 

64.  Running  rights. — Union  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  504,  585, 
41    L.    Ed.   265. 

Power  of  Pacific  Railroad  to  grant  run- 
ning rights. — Union  Pac.  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  564,  589,  41  L. 
Ed.   265. 

Disposition  of  running  rights  held  valid. 
— Union  Pac.  R.  Co.  -'.  Chicago,  etc.,  R. 
Co..  163  U.   S.   564.  595,  41    L.  Ed.  265. 

Kansas  corporations. — Union  Pac.  R. 
Co.  r.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564. 
595.   41    L.    Ed.   265. 

Power  of  railroad  under  Nebraska  laws 
— L^nion  Pac.  R.  Co.  f.  Chicago,  etc.,  R. 
Co..  163  U.   S.   564,  595.  41   L.   Ed.  265. 

65.  Union  Pac.  R.  Co.  v.  C.iicago,  etc., 
R.   Co..   163  U.   S.  564,  41    L.   Ed.  265. 

Liberal  construction. — Jacksonville,  etc., 
Nav.  Co.  r.  Hooper,  160 'U.  S.  514,  523,  40 
L.  Ed.  515;  Pittsburgh,  etc..  R.  Co.  r. 
Keokuk,  etc..  Bridge  Co..  131  U.  S.  371, 
33  L.  Ed.  157;  Green  Bay,  etc.,  R.  Co.  v. 
Union  Steamboat  Co.,  107  U.  S.  98,  27 
L.  Ed.  413;  Union  Pac.  R.  Co.  t'.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564,  41  L.  Ed.  265. 
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cities,  where  tlic  entire  use  of  them  is  not  required  by  their  owners,  does  not 
-seem  reasonable/'*'  AbiUty  to  perform  its  own  immediate  duties  to  the  pubhc 
is  the  Hmitation  on  its.  jus  disponendi.^" 

2.  Particular  Contracts  Considered. — In  the  absence  of  legislative  au- 
tliority  one  railroad  company  cannot  contract  to  receive  and  operate  the  fran- 
chises and  road  of  another  railroad,  nor  can  it  turn  its  road  and  franchises  over 
to  such  other  road.^^  Where  one  railroad  corporation  enters  into  a  contract 
which  it  is  unauthorized  to  make,  another  road  cannot  guarantee  the  perform- 
ance of  the  same.s*'  But  upon  a  proper  construction  of  railroad  charters  in 
light  of  the  general  laws  governing  railroads,  contracts  for  the  use  of  railroad 
tracks,'^^  bridges,'^  ^  or  terminal  facilities,  have  been  held  valid." 2  Contracts  be- 
tween railroads  and  bridge  companies,  for  the  use  of  the  bridges  for  railroad 
purposes,  have  been  held  valid.'^ 

Continuous  Lines.— It  is  competent  for  a  railroad  to  contract  with  another 
connecting  road,  or  boat  line  for  through  transportation  of  freight  or  passen- 
gers,^^ and  such  an  agreement  with  the  proprietors  of  a  steamboat  which  guar- 
antees that  the  gross  earnings  of  each  boat  for  two  years  shall  amount  to  a 
certain  sum,  has  been  held  valid. "^ 

Parallel  or  Competing  Lines.— Contracts  between  railroads  which  tend 
to  destroy  a  legal  competition  and  create  monopolies,  are  void  as  being  contrary 
to  public  policy ;'«  and  in  a  great  many  jurisdictions  there  are  constitutional 
and  statutory  provisions  which  prohibit  and  render  void  contracts  or  combina- 
tions between  competing  roads  which  tend  to  stifle  competition,'''"  as  well  as 
the  federal  statutes  regulating  interstate  commerce  and  prohibiting  unlawful 
restraints,   monopolies   and   corporate   trusts.'^ ^ 

3.  Style  of  Instrument  Immaterial. — The  real  question  is  whether  the 
railroad  company  exceeded  its  powers  in  making  the  contract,  b)-  whatever 
name  it  may  be  called,  so  that  it  is  void.  Neither  the  form  of  expression  on  the 
one  hand,  nor  the  name  on  the  other,  is  conclusive.  The  rights  and  privileo-es 
granted,  and  the  burdens  and  obligations  assumed,  determine  its   validity.'''^ 

66.  Application   to    congested    parts    of  Bridge  Co.,  131  U.  S.  371,  33  L.  Ed.  157. 
city. — Union   Pac.   R.  Co.  v.   Chicago,  etc.,  Bridge    company    held    to     be     railroad 
R.  Co.,  163  U.  S.  564,  585,  41  L.  Ed.  2G5.  company    within    meaning     of     statute.— 

67.  Union  Pac.  R.   Co.  v.  Chicago,  etc.,  Pittsburgh,    etc.,    R.    Co    v     Keokuk     etc 
R.  Co.,  163  U.  S.  564,  589,  41  L.  Ed.  265.  Bridge   Co.,   131    U.   S.   371,  389,   33   L.    Ed.' 

A  remote  contingency  that  a  traffic  con-  157;    Bridge   Proprietors   v.   Hoboken   Co., 

tract   may    some    day    interfere     with      the  1   Wail.    116,    17    L,.    Ed.    571. 

proper    performance    of    its    public    duties,  74,    Contract  for  through  transportation. 

IS  not  sufficient  to  render  it  invalid    Union  _Green  Bay,  etc.,  R.  Co.  v.  Union  Steam- 

TT^'^c  ^..,^°;,'t    S^i'^^^i';    ^**'"    ^'    ^°"  boat  Co.,   107  U.   S.  98,  27  L.   Ed.  413. 

L'.   b.  564,  41   i^.   Kd.   265.  r-c      n  t>  ^        t>     <->  tt    • 

68.  Particular    contracts     considered.—       0/       u     !^"^  ^^^'„™^^^;'    ?•    ^°-    ^'-  J^^l 


on 


Peni'isylvania   R.   Co.  v.   St.   Louis,   etc.,   R.  Steamboat    Co.,    107    U.    S.    98,    27    L.    Ed 
Co.,  118  U.   S.  290,  30  L.   Ed.  83;   Peniisyl-  l'       t>       n   1  ■  ,• 

vania  R.  Co.  v.  St.  Louis,  etc.,   R.   Co,  118  ,.^%7^lfX^lA''}Tv^c^'A^jr}'n^A-^^^^ 

IT.    S.    630,    30    L.    Ed.    284.  R  4 TP   TRT?^T?^ V^J^^    ^^P    CORPO- 

69.  Guaranteeing     performance.— Penn-  ^J  '  %^^V    T?!  '^L^^tI^^t  r^n    ,  .xr. 
svlvnnii   R     Co    -    St    T  ouis    etc     R    Co  ^^-    See  the  title  MONOPOLIES  .AND 
?1^U.  S.  290,  30'l    Ed^83;'Pennsylva,S  CORPORATE  TRUSTS,  vol.  8,  p.  434. 
R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  ^78.    See  the  titles  INTERST.\TE  AND 
630   30  L    Ed.  2S4.  EOREION  COMMERCE,  vol.  7.  p.  269; 

70.  Contracts  for  use  of  tracks.— Union  MONOPOLIES  AND  CORPORATE 
Pac.   R.    Co.   7'.    Chicago,   etc.,   R.   Co.,   163  TRUSTS,  vol.   8.  p.  438. 

U    S.  564,  41   L.  Ed.  265.       ,  79.    Determination  of  validity  of  agree- 

71.  Bridges. — Union  Pac.  R.  Co.  7>.  Chi-  ment. — Thomas  7'.  Railroad  Co,  101  U 
cago,  etc.,  R.  Co.,  163  U.  S.  564,  41  L.  Ed.  S.  71,  79,  25  L-  Ed.  950;  Union  Pac.  R.  Co. 
2f.5;  Pittsburgh,  etc..  R.  Co.  7'.  Keokuk,  etc..  v.  Chicago,  etc..  R.  Co..  163  U.  S  564  582 
Bridge  Co..  131   U.  S.  371,  33  L.   Ed.  157.  41    L.    Ed.   265. 

72.  Terminal  facilities. — Union    Pac.    R.  Immateriality  of   style  of   instrument 

Co.  V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  Union  Pac.  R.  Co.  7'.  Chicago,  etc     R    Co 

41    L.    Ed.   265.  163  U.  S.  564,  582,  41   L.   Ed.  265;   Chicago, 

73.  Contract  with  bridge  company. —  etc.,  R.  Co.  7'.  Denver,  etc..  R.  Co.,  143  U 
Pittsburgh,    etc.,    R.    Co.    7'.    Keokuk,    etc.,  S.  596,  609,  36  L.   Ed.   277. 
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4.  Authority  of  Stockholders  and  Board  of  Directors — a.  /n  General. 
— When,  by  the  charter  of  a  corporation,  its  powers  are  vested  in  its  stock- 
holders, and  this  was  the  common-law  rule  when  the  charter  was  silent,  the 
ultimate  determination  of  the  management  of  the  corporate  affairs  rests  with 
its  stockholders,'-^'  and  as  a  general  rule,  the  directors  of  the  railroad  company 
could  not  authorize,  without  the  previous  approval  of  its  stockholders,  an  ex- 
penditure which  would  not  be  considered  as  falling  within  the  ordinary  scope 
of  their  powers.^^ 

b.  Ratification. — If  the  contract  appear  on  its  face  to  have  been  duly  executed,, 
and  the  parties  entered  upon  its  execution,  with  full  knowledge  on  the  part  of 
the  board  of  directors,  the  board  will  be  presumed  to  have  ratified  it,  although 
it  in   fact  took  no  affirmative  action  in  the  matter. •^- 

C.  Requisites  and  Validity — 1.  In  General. — Contracts  of  this  kind  are 
governed  by  the  general  law  governing  like  contracts  by  corporations  generally, 
unless  it  is  otherwise  provided  by  statute. ^•'^  It  has  been  repeatedly  held  that 
contracts  made  by  one  railroad  corporation  with  another,  either  oi  which  were 
not  expressly  authorized  by  law  to  enter  into,  are  ultra  vires  and  void.^^ 

2.  Consideration. — Where  the  officers  of  two  companies  have  always  been 
the  same,  in  their  operation  no  distinction  has  ever  been  made  between  the  two 
roads,  and  their  earnings  have  gone  into  and  their  expenditures  been  paid  from 
a  common  treasury,  there  is  no  merit  in  the  objection  that  one  of  them  was 
not  bound  by  its  contract,  because  it  was  without  consideration. ^^ 

3.  Effect  of  Expiration  of  Charter  During  Duration  of  Contract. — 
See  the  title  Corporations,  vol.  4,  p.  743. 

4.  Arrangement  Redounding  to  Benefit  of  Competitive  Road. — If,  by 
making  a  traffic  arrangement,  a  railroad  company  may  have  assisted  a  com- 
petitor, it  does  not  lie  in  its  mouth  to  urge  that,  as  rendering  its  contract  illegal 
as  opposed  to  public  policy.^^ 

5.  Contracts   Enuring   to    Individual    Benefit   of   Directors. — See   the 


80.  Authority  of  stockholders  and  board 
of  directors. — Union  Pac.  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  564,  596.  41 
L.  Ed.  265.  See,  generally,  the  title  COR- 
PORATIONS, vol.  4,  p.  621;  STOCKS 
AND  STOCKHOLDERS. 

Exclusive  control  not  granted  to  board 
of  directors  by  charter  of  Pacific  Railway 
Company. — Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564,  596,  41  L.  Ed. 
265. 

81.  Nashua,  etc.,  R.  Co.  z'.  Boston,  etc., 
R.  Co.,  136  U.  S.  356,  384,  34  L.  Ed.  363. 
See  Railway  Co.  v.  Allerton,  18  Wall.  233, 
21   L.   Ed.  002. 

But  the  fact  that  the  increased  facili- 
ties for  which  such  expenditures  made 
were  necessary  to  retain  its  extended 
business,  in  which  the  company  was  di- 
rectly interested,  changes  the  position  of 
the  directors  with  reference  to  such  ex- 
penditures, and  brings  them  within  the 
general  scope  of  the  directors'  powers. 
Nashua,  etc.,  R.  Co.  v.  Boston,  etc.,  R.  Co., 
136  U.    S.   350.  3S4,   34   L.    Ed.   363. 

82.  Ratification  by  directors  presumed. 
— Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  163  U.  S.  564,  596,  41  L.  Ed.  265; 
Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  131  U.  S.  371,  385,  33  L.  Ed. 
157.  See  Indianapolis  Rolling  Mill  v.  St. 
Louis,  etc..  Railroad,  120  U.  S.  256,  30  L. 
Ed.   639. 

When  a  contract  is  made  by  an  agent  of 


a  corporation  in  its  behalf  and  for  a  pur- 
pose authorized  by  its  charter,  if  the  cor- 
poration receive  benefits  thereunder  with- 
out objection,  it  will  be  presumed  to  have 
authorized  or  ratified  the  contract.  Pitts- 
burgh, etc.,  R.  Co.  V.  Keokuk,  etc..  Bridge 
Co.,  131  U.  S.  371,  381,  33  L.  Ed.  157,  cit- 
ing Bank  v.  Patterson,  7  Cranch  299,  3^ 
L.  Ed.  351;  United  States  Bank  v.  Dand- 
ridge,  12  Wheat.  64,  6  L.  Ed.  552;  Zabriskie 
V.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16- 
L.  Ed.  488;  Gold-Mining  Co.  v.  National 
Bank,  96  U.  S.  640,  24  L.  Ed.  648;  Pneu- 
matic Gas  Co.  V.  Berry,  113  U.  S.  322,  327. 
28  L.  Ed.  1003.  See  the  title  PRINCIPAL 
AND  AGENT,  vol.  0.  p.   640. 

83.  Requisites  and  validity. — See  the 
title    CORPORATIONS,  vol.  4,  p.   742. 

84.  Thomas  v.  Railroad  Co.,  101  U.  S. 
71,  25  L.  Ed.  950;  Pennsylvania  R.  Co.  ?■. 
St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  320. 
30  L.  Ed.  S3;  Oregon  R.,  etc..  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Pittsburgh,  etc.,  R.  Co.  v.  Keokuk,  etc.. 
Bridge  Co.,  131  U.  S.  371,  385,  33  L.  Ed. 
157;  Central  Transp.  Co.  Pullman's  Pal- 
ace Car  Co..  139  U.  S.  24.  35   L.   Ed.  55. 

85.  Consideration. — Union  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  592, 
41  L.  Ed.  265. 

86.  Arrangement  redounding  to  benefit 
of  competitive  road. — L'nion  Pac.  R.  Cn. 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  589, 
41    L.   Ed.   265. 
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title  Officers  and  Agents  of  Private;  Corporations,  vol.  8,  p.  973.  \'alidity 
of  contracts  where  directors  are  parties  and  as  to  recovery  on  quantum  meruit 
where  part  of  the  work  thereunder  is  done,  see  the  title  Officers  and  Agents 
OF  Private  Corporations,  vol.  8,  p.  974. 

D.  Interpretation  and  Construction. — In  construing  traffic  contracts  be- 
tween railroads,  the  whole  instrument  must  be  taken  together  and  the  court  may 
in  connection  therewith  consider  the  relation  of  the  parties,  the  subject  matter 
of  the  contract  and  the  conditions  and  circumstances  which  existed  at  its  ex- 
ecution.^^ 

E.  Operation  and  Effect  of  Valid  Contract.— Valid  traffic  contracts,  like 
contracts  between  individuals  or  other  corporations,  pass  property  and  rights 
according  to  the  terms  thereof  governed  by  the  intention  of  the  parties  and 
may  be  the  basis  of  a  suit  to  recover  any  amount  due  thereon  or  damages  sus- 
tained by  reason  of  a  breach  thereof. ^^ 

F.  Enforcement — Specific  Performance. — The  jurisdiction  of  courts  of 
equity  to  decree  the  specific  performance  of  traffic  agreements  is  recognized, 
and  rests  on  the  ground  of  the  inadequacy  of  the  remedy  at  law.^''  But  it  will 
refuse  to  decree  the  specific  performance  of  a  contract,  if  it  be  unconscionable; 
or  bad  faith  in  the  parties  seeking  its  enforcement  be  shown ;  or  duress  or 
fraud  appear;  or  if  it  be  unjust  or  inequitable;  or  if  the  decree  would  produce 
results  so  inequitable  as  to  be  incompatible  with  the  proper  exercise  of  the 
jurisdiction.*"' 

G.  Ultra  Vires  Contracts. — See  the  title  Corporations,  vol.  4,  p.  745,  et  seq. 

XI.    Consolidation. 

A.  Definition  and  Nature. — A  consolidation  of  railroads  is  said  not  to  be 
a  sale  but  a  merger  or  amalgamation  of  the  original  corporations.^^  Where 
power  is  given  to  incorporate  the  capital  stock  with  the  stock  of  another  com- 
pany, a  very  large  addition  is  made  to  the  ordinary  power  granted  to  a  com- 
pany.®2  Consolidation  contemplates  not  only  the  possible  transfer  of  the 
property  of  a  railroad  and  its  franchises  to  another  company,  but  even  the 
extinguishment  of  the  corporation  and  its  absorption  into  a  dilTerent  organiza- 

87.  Construction. — Chicago,  etc.,  R.  Co.  terms  of  the  contract  that  the  others  were 
7'.  Denver,  etc.,  R.  Co.,  143  U.  S.  596,  36  to  pay  back  the  sum  advanced,  only  out  of 
L.  Ed.  277.  See  the  titles  CONTRACTS,  receipts  from  traffic  which  came  to  them 
vol.  4,  p.  5.52;  INTERPRETATION  AND  by  means  of  that  route  and  not  to  pay 
CONSTRUCTION,  vol.  7,  p.  257.  back  at  all  events.     Ogdcnsburgh,  etc.,  R. 

A  lease  might  be  referred  to    for     the  Co.  v.  Nashua,  etc.,  R.  Co.,  112  U.  S.  311, 

purpose  of  defining  the  extent,  or  measure,  312,  28   L.   Ed.  740. 

and  perhaps  the  nature  of  character,  of  the  89.    Enforcement — Specific  performance. 

liabilities    and    benefits    assumed    by    rea-  — Union    Pac.    R.    Co.   t'.    Chicago,   etc.,    R. 

son  of  the  terms  of  a  bridge  contract,  and  Co.,  163  U.  S.  564,  600,  41  L.  Ed.  265.    See 

of    the    agreement    contained    in    their    re-  the    title    SPECIFIC    PERFORMANCE, 

quest    for    its     execution,      although      the  qq.     Refusing     specific     performance.— 

bridge  contract  was  not  made  part  of  the  Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 

lease,   nor   the   whole   lease    made   part   of  ic3   U.   S.   564,   603,   41    L.    Ed.   265. 

the   bridge  contract,  or   of  the  agreement  Running    arraneements    soecificallv    en 

expressed   in  the  request.     Pittsburgh,  etc.,  r^,„„j      it    •         if        r>      r^              r^\- 

T>    /->           T^     r    1       I       r.  •  I       r<       i--  tt  torced. —  LiiiKin    lac.    K.    Co.    z'.    Chicago, 

R.  Co.  V.  Keokuk,  etc.,  Bridge  Co.,  lao  U.  „.^     r,    r..     itq  tt    c    kpa    mn    ^i    r     r  i 

S.   156,  162,  39  L.   Ed.   106.  ^^C"   ^-   ^''■'   ^^^  U.   S.  564,   603,   41    L-    Ed. 

88.  Operation    and   effect. — Union    Pac.       ~  n^^^  .,  i.      , 4.;        ^^  a     ^^     4.  ..  u 

•n    r<^         r'u:              ♦       u    n^     i/'o  it    c  Contract   granting   road,    depot,    switch 

K.   Co.  ?'.   Chicago,   etc.,   R.   Co.,   163    U.   b.  j    ^         ■      1      •   u^              -c     n           r         j 

564,  41   L.   Ed.  265     Pitisburg,  etc.,  R.   Co.  ^"f   t^''"^'"^\  "ght^  ,f P^,';'^^ "/ ,^"f°'""'^. 

V.  Keokuk,  etc..  Bridge  Co..  131  U    S.  371,  -J^^-fH^^-  V°""'       l,^'    n    '  ^^p^'  ^u 

33  L.  Ed.  157;   Green   Bay,  etc.,  R.  Co.  v.  P^'  cited  and  approved  in  Union  Pac.  R. 

Union  Steamboat  Co.,  107  U.  S.  98,  27  L.  ,^"-  ''^^r§^'  ll"":'  kV  I'r  T^'  r  ' 
p.  I     ...o  601,   41    L.    Ed.   26.1 ;    Franklin    Tel.    Co.   7'. 

Where  several  companies  agreed  to  ac-  'Harrison    145   U^  S.  459,  36  L.   Ed.  776. 

quire  control  of  a  transportation  company  91-    Defined.— Green  County  v.  Conness, 

which  was  a  good  feeder  and  one  of  thcn'i  ^'^^  U.  S.   104,  106,  27  L.  Ed.  872. 

advanced  a  sum,  up  to  a  certain   amount,  92.    Nature  of  power. — Branch  v.  Jesup, 

for   such   purpose,   it   was    held   under    the  106  U.   S.   468,  478,  27   L.   Ed.  279. 
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tion.93  This  greater  power  contains  the  lesser  power  of  alienating  its  road  and 
the  franchises  incident  thereto  and  necessary  to  its  operation.  Its  power  of 
alienation  and  sale  extends  to  a  class  of  subjects  to  which  it  does  not  ordi- 
narily applv.''-*  T.  .,  1 
B/  Power  of  Railroads  to  Consolidate — 1.  Ix  General. — Railroads 
cannot  consolidate  unless  such  transaction  is  authorized  by  the  law  which  cre- 
ated them,^^  and  this  important  power  is  not  to  be  inferred  from  any  indefinite 
and  uncertain  language.'*"  A  power  to  connect  or  unite  with  another  road  re- 
fers merely  to  a  physical  connection  of  tracks  and  does  not  authorize  a  con- 
solidation.^^  A  contemporaneous  construction  of  a  charter,  which  ratified  the 
purchase  of  a  few  short  local  lines,  is  not  sufficient  to  justify  the  company  in 
consolidating  with  a  parallel  and  competing  line  between  its  two  principal 
termini. ^s  The  power  to  forbid  consolidation  with  competing  lines  has  been 
directly  upheld  in  a  large  number  of  cases  in  the  state  courts,  in  some  of  which 
cases  a  violation  of  the  commerce  clause  was  suggested,  and  in  others  it  was 
not.^^  This  power  has  been  recognized  in  a  number  of  cases  in  the  United 
States  supreme  court, ^  and  it  has  been  held  that  a  state  in  permitting  roads  to 
consolidate,  may  impose  such  conditions  as  it  deemed  proper  and  that  an  accep- 
tance of  the  franchise  implied  a  submission  to  the  conditions,  which  was  neces- 
sary.2  The  effect  a  consolidation  has  upon  competition  is  the  vital  point  in 
determining  whether  a  road  is  within  the  prohibition  of  the  law;  hence,  roads, 
thouo-h  to  some  degree  parallel,  may  not  be  within  such  prohibition,  as  they  do 
not  connect  any  common  points  of  territory .=^ 


93.  Extinguishment  and  absorption. — 
Branch  v.  Jesup,  106  U.  S.  468,  47S,  27  L. 
Ed.    279. 

94.  Branch  v.  Jesup,  106  U.  S.  468,  478, 
27   L.   Ed.   279.  . 

95.  Power  to  consolidate. — Louisville, 
etc  ,  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
40  L.  Ed.  849;  Pearce  v.  Madison, 
etc  R.  Co.,  21  How.  441,  16  L.  Ed.  184. 
See  Snell  v.  Chicago,  152  U.  S.  191,  199,  38 
L.  Ed.  408;  Thomas  t'.  Railroad  Co.,  101  U. 
S  71,  25  L.  Ed.  950;  Pennsylvania  R.  Co. 
v'.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290.  30 
L.  Ed.  83;  Oregon  R..  etc..  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.   S.  24,  35  L.   Ed.  55. 

96.  Not  implied  from  indefinite  and  un- 
certain language. — Louisville,  etc.,  R.  Co. 
V.   Kentucky,  161  U.  S.  677,  684,  40  L.   Ed. 

849-  .  ^  ,  ,„ 

"To  unite   or  connect  with   such  road 

held  indefinite. — Louisville,  etc.,   R.  Co.  v. 

Kentucky,  161  U.  S.  677,  40  L.  Ed.  849. 

97.  Power  to  make  physical  connection. 
—Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  684,  40  L.  Ed.  849,  citing  Atchi- 
son, etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co., 
110  U.  S.  667,  28  L.  Ed.  291;  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S  290,  30  L.  Ed.  83;  Oregon  R.,  etc.,  Co. 
7'.  Oregonian  R.  Co.,  130  U.  S.  1,  32  L. 
Ed.  837;  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  145  U.  S.  393,  36  L. 
Ed.  74S. 

Construction  supported  by  conceding 
words  of  section — Intention  of  legislature 
shown. — Louisville,  etc.,  R.  Co.  z'.  Ken- 
tucky,  161    U.   S.   677,  687,  40  L.   Ed.   849. 

98.  Louisville,  etc.,  R.  Co.  7'.  Kentucky, 
161    U.    677,    690,   40   L-    Ed.    849. 


99.  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  703,  40  L.  Ed.  849.  See  Pear- 
sail  V.  Great  Northern  R.  Co..  161  U.  S. 
646,  40  L.  Ed.  838;  Leavenworth  County 
Comm'rs  f.  Chicago,  etc.,  R.  Co.,  134  U. 
S.    688.    690.    33    L.    Ed.    1064. 

1.  Power  recognized. — Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  703,  40 
L.  Ed.  849:  Railroad  Co.  v.  Maryland,  21 
Wall.  456,  470,  22  L-  Ed.  678;  Shields  v. 
Ohio,  95  U.  S.  319,  24  L.  Ed.  357;  Wallace 
V.  Loomis,  97  U.  S.  146,  154,  24  L.  Etl.  895; 
New  Buflfalo  v.  Iron  Co.,  105  U.  S.  73.  26 
L.  Ed.  1024;  Leavenworth  County  Comm'rs 
V.  Chicago,  etc.,  R.  Co.,  134  U.  S.  688,  699. 
33  L.  Ed.  1064;  Livingston  County  v.  First 
Nat.  Bank,  128  U.  S.  102,  32  L.  Ed.  359; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.  301,  38  L.  Ed.  450;  Ashley  v.  Ryan,  153 
U.   S.   436.   38    L.    Ed.   773. 

2.  Conditions  —  Submission.  —  Keokuk, 
etc.,  R.  Co.  7'.  Missouri,  152  U.  S.  301,  38 
L.  Ed.  450;  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky,  161   U.    S.   677,   703.   40   L.   Ed.   849. 

Kentucky  act  construed. — Louisville,  etc., 
R.  Co.  7'.  Kentucky,  161  U.  S.  677,  692,  40 
L.    Ed.    849. 

3.  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
101    U.   S    677.  40  L.  Ed.   849. 

Consolidation  held  to  be  valid. — Leaven- 
worth County  Comm'rs  v.  Chicago,  etc., 
R.  Co.,  134  U.  S.  688,  696,  699,  33  L.  Ed. 
1064. 

As  to  validity  of  statutes  prohibiting 
consolidations  of  and  contracts  between 
competing  and  parallel  railroads,  see  the 
titles  CONSTITUTIONAL  L.\W,  vol.  4. 
p.  1:  DUE  PROCESS  OF  LAW,  vol  5. 
p  499-  IMPATRATENT  OF  OBLIG.V 
TIONS  OF  CONTRACTS,  vol.  6.  p.  758: 
MONOPOLIES     AND     CORPORATE 
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2.  Revocation  of  Power.— A  power  to  consolidate  previously  given,  if  un- 
executed, may  be  revoked  or  limited  to  consolidation  with  particular  companies.^* 
_  3.  Foreign  Companies.— A  state  may  authorize  companies  organized  under 
Its  laws  to  consolidate  with  companies  organized  in  other  states.^  The  act  to 
authorize  the  consolidation  of  railroad  companies  in  a  state  with  companies 
owning  connecting  railroads  in  adjoining  states,  applies  to  a  consolidation  al- 
though no  road  had  yet  been  constructed.  The  consolidated  company  was  bv 
the  statute,  to  be  entitled  to  the  same  privileges  under  the  laws  of  the  state  o'f 
Missouri  as  if  the  consolidation  had  not  taken  place.'' 

4.  Imposition  of  Conditions.— A  state  in  permitting  a  foreign  railroad  com- 
pany to  become  one  of  the  constituent  elements  of  a  consolidated  corporation 
organized  under  its  laws  may  impose  such  conditions  as  it  deems  proper,  and 
the  acceptance  of  the   franchise  implies  a  submission  to  such  conditions."  ' 

C.  Procedure.— The  proceedings  whereby  a  consolidation  may  be  effected 
and  completed  depends  upon  the  statutes  of  the  state  wherein  the  corporation 
exists.8  Such  proceedings  may  consist  of  an  agreement  or  contract  to  consol- 
idate, ratified  and  approved  by  certain  stockholders  in  the  manner  prescribed 
and  filed  or  recorded  as  provided  by  statute."  A  compliance  with  the  statutor^• 
procedure  to  effect  a  consolidation  is  necessary.^o  However,  it  is  held  that 
where  the  essential  provisions  are  complied  with,  a  failure  to  comply  with  others 
which  may  be  said  to  be  directory  does  not  render  the  whole  proceedings  void." 

D.  Evidence  of  Consolidation. — In  some  cases  it  is  provided  that  a  certified 
copy  of  the  articles  of  agreement,  etc.,  shall  be  filed  with  the  secretarv  of  state, 
when  the  consolidation  shall  be  considered  duly  consummated,  a  certified  copv 
of  which  shall  be  deemed  conclusive  evidence  of  consolidation. 12  Under  such 
provision  it  is  held  that  in  a  direct  proceeding  to  declare  the  consolidation  a 
nullity,  such  copy  would  be  merely  prima  facie  evidence,i3  but  when  the  cor- 
poration comes  into_  court  as  plaintiff  or  defendant  in  a  contest  with  individuals 
it  would  be  conclusive  as  to  the  existence  of  the  corporation. ^^ 

E.  Requisites  and  Validity.— It  is  necessary  to  a  valid  consolidation  that 

TRUSTS,     vol.      8,     p.      431;       POLICE  6.    Livingston  County  ^'.  First  Nat  Bank 

POWER,  vol.  9,  p.  46S.  128  U.  S.  102.  113,  32  L    Ed    359 

As  to  contracts  between  and  consohda-  7,    imposition  of  conditions.-A.hlev  v 

tion   of  competing  railroads   amounting  to  Ry^^^    153    y.    S    436    443    38   L     FH     77V 

monopolies    and    corporate   trusts,   see   the  Cp„   ^.^^^    u-r      r^^^^J.!"  v    -d  '^" 

title      MONOPOLIES     AND      CORPO-  «      "    '       "   "-eneral      X,  B,  1. 

RATE  TRUSTS,  vol.  8,  p.  431.  .        Proceedings  to  effect  consolidation.— 

4.  Revocation  of  power.-Pearsall  r.  et^^'R  "cJ  134°T?'^S  ^fi°.T"^'f  T^'"  p^J"?n^°- 
Great  Northern  R.  cS.,  161  U.  S.  646,  40  '^'■'  7"  ^°-'  ^^^  V"  S-  688,  33  L.  Ed.  1064. 
L.   Ed.  838;   Bank  v.  Tennessee,  163  U.  S.       <^. -•    Leavenworth     County     Comm'rs     v. 

416,  424.  41   L.  Ed.  211.  L    Ed^  w/'  '  ^^^  ^^  ^^  ^^^'  ^^^'  ^^ 

The   power   so   conferred,   so   long   as   it  -^-   ^   •   JUo4. 
is  unexecuted,  is  within  the  control  of  the  10.     Compliance    necessary, — Ashley     v. 

legislature    and    may     be      treated      as      a  Ryan.  153  U.  S.  43G.  38  L.   Ed.  773. 
license,  and  be  revoked  by  the  legislature  Payment    consolidation    tax     necessary 

if  it  so  chooses.     Pearsall  t'.  Great  North-  when    so    required    by    statute V^hlcv    " 

ern    R.   Co.,   161   U.   S.   646,  40   L.    Ed.    838;  Ryan,   153  U.  S.  436,  38  L.   Ed'   773 

Bank  r.  Tennessee,  163  U.  S.  416,  424,  41  n.    Failure  to    comply    with     directory 

L-   Ed.  211  provision.— Leavenworth  County  Comm'rs 

Although   the   requisite   power  existed  m  7,.  Chicago,  etc..  R    Co     134  U    S    688    6<)6 

both    companies,    a    subsequent    constitu-  599^  33  j^    pj    i^^^^        '  •      •         .  "»". 

tional    provision    forbidding    such   consoli-  '      t^  ":j-_  '^  ^r  ^ „„,•  ,  ^. 

dation    was    a    legitimate    exercise    of    the  12     E  'den"  of  consolidation.-Leaven- 

police  power  of  the   state,   at  least   so   far  J'""^^    ^ountv    Conim  rst..    Chicago,    etc.. 

as  .such  power  remained  unexecuted,  even  ^-   C^'  ^^'^  ^-.  '^-  ^^^'  «^6-  ^^  L-   Hd.   1064. 
in  the  absence  of  a  reservation   of  power  13.    Proceeding  to  declare  consolidation 

to  alter,  amend  or  repeal.     Louisville,  etc..  null.— Leavenworth     Countv    Comm'rs    z: 

R.   Co.  7:  Kentucky,  161   U.   S.  677,  686.  40  Chicago,   etc..    R.    Co.,    134    U.    S.    088,    696, 

L.  Ed.  849.  ,  6«"-  3^  L-  Ed.  inr,4. 

5.  Foreign      corporations. — Livingston  14.  In  contest  with  individuals. Leaven- 
County  V.  First  Nat.  Bank,  128  U.  S.  102,  worth    Countv   Comm'rs   v.    Chicago    etc 
32   L.   Ed.   359.  R.   Co.,  134  U.   S.  688,  696,  33  L.   Ed  '  1064 
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both   companies  be   invested   with   power   to   consoHdate   with   another   or   other 
companies.  1^ 

F.  Operation  and  Efifect — 1.  In  Generai,.— The  consoHdation  of  two  com- 
panies does  not  necessarily  work  a  dissolution  of  both,  and  the  creation  of  a 
new  corporation.  Whether  such  be  its  effect,  depends  upon  the  legislative  in- 
tent manifested  in  the  statute  under  which  the  consolidation  takes  place.^^  In 
a  great  many  jurisdictions  the  statutes  clearly  contemplate  a  dissolution  of  the 
old  corporations  and  the  creation  of  a  new  one  to  take  their  place. ^"  A  new 
corporation  may  be  created  by  the  union  of  two  or  more  corporations,  and 
its  powers  and  privileges  designated  by  reference  to  the  charters  of  other  com- 
f)anies  as  well  as  by  special  enumeration.*'^ 

2.  Consolidation  with  Foreign  Corporation. — Where  foreign  railroads 
consolidate,  the  usual  effect  is  the  dissolution  of  the  original  companies  and  the 
creation  of  a  new  one,  which  is  a  separate  and  distinct  corporation  in  each  state 
and  derives  its  powers,  rights  and  liabilities  in  each  state  from  the  laws  of 
that  state. i» 

3.  Rights,  Privileges  and  Franchises. — Where  two  railroad  companies  are 
consolidated,  the  presumption  is  that  each  of  the  two  united  lines  of  road  will 
be  respectively  held  with  the  privileges  and  burdens  originally  attaching  thereto, 
unless  the  contrary  is  expressed. ^^  Subsequent  cases  have  settled  the  law  that 
where  two  companies  agree  to  consolidate  their  stock,  issue  new  certificates, 
take  a  new  name,  elect  a  new  board  of  directors,  and  the  constituent  com- 
panies are  to  cease  their  functions,  a  new  corporation  is  thereby  formed  sub- 
ject to  existing  laws.^i  But  if  one  road  loses  its  identity  and  is  merged  in  an- 
other, the  latter  preserving  its  identity,  and  issuing  new  stock  in  favor  of  the 
stockholders  of  the  former,  it  is  not  the  creation  of  a  new  corporation  but  an 


15.  Validity — Requisite  power. — Louis- 
ville, etc.,  R.  Co.  z:  Kentuclcy,  161  U.  S. 
677,  40   L.   Ed.   849. 

16.  Operation  and  effect. — Tomlinsonz'. 
Branch,  15  Wall.  460,  21  h-  Ed.  189; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U.  S. 
.301,  305,  38  L.  Ed.  450;  Central  R.,  etc.,  Co. 
z:  Georgia,  92  U.  S.  665,  23  L.  Ed.  757,  fol- 
lowed in  Southwestern  R.  Co.  v.  Georgia, 
92  U.  S.  676,  23  L.  Ed.  762.  See  Railroad 
Co.  V.   Maine,  96  U.  S.  499,  24  L-   Ed.  836. 

Cases  holding  that  consolidation  did  not 
operate  as  dissolution. — Chesapeake,  etc., 
R.  Co.  V.  Virginia,  94  U.  S.  718,  24  L.  Ed. 
310;  Green  County  v.  Conness,  109  U.  S. 
104,  27  L.  Ed.  872;  Tennessee  v.  Whit- 
worth,  117  U.  S.  139,  29  L.  Ed.  833;  Yazoo, 
etc.,  R.  Co.  V.  Adams,  180  U.  S.  1,  20,  45 
L.    Ed.   395. 

17.  Dissolution  contemplated. — Clear- 
water V.  Meredith,  1  Wall.  25,  42,  17  L. 
Ed.  604;  Shields  v.  Ohio,  95  U.  S.  319,  323, 
24  L.  Ed.  357;  Railroad  Co.  r.  Maine,  96 
U.  S.  499,  508,  24  L.  Ed.  836;  Railroad  Co. 
V.  Georgia,  98  U.  S.  359,  364,  25  L.  Ed. 
185;  Louisville,  etc.,  R.  Co.  v.  Palmes,  109 
U.  S.  244,  254,  27  L-  Ed.  922;  Pullman's 
Palace  Car  Co.  v.  Missouri  Pac.  R.  Co., 
115  U.  S.  587,  594,  29  L-  Ed.  499;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  307, 
38  L.  Ed.  450;  Keokuk,  etc.,  R.  Co.  v. 
Scotland  County,  152  U.  S.  317,  38  L.  Ed. 
457. 

18.  Railroad  Co.  v.  Maine,  96  U.  S.  499, 
24   L.    Ed.    S36. 

19.  Consolidation  with  foreign  corpora- 
tion.— See  Keokuk,  etc.,  R.  Co.  f.  Missouri, 
1S2    U.    S.   301,   38   L.    Ed.   450. 


Power  of  state  unaffected  by  such  con- 
solidation.— Peik  v.  Chicago,  etc.,  R.  Co., 
94   U.   S.  164,  24   L.   Ed.   97. 

The  new  corporation  takes  the  place  of 
the  old  in  each  state  with  the  same  rights 
and  liabilities,  unaffected  by  the  laws  of 
the  other  state.  Delaware  Railroad  Tax, 
IS   Wall.   206,   21    L.    Ed.   888. 

20.  Rights,  privileges  and  franchises. — 
Charleston  v.  Branch,  15  Wall.  470,  21  L. 
Ed.  193;  Tomlinson  v.  Branch,  15  Wall. 
460,  21  L.  Ed.  189;  County  of  Scotland  v. 
Thomas,  94  U.  S.  682,  690,  24  L.  Ed.  219; 
Railroad  Co.  r.  Maine.  96  U.  S.  499,  512, 
24  L.  Ed.  836;  Green  County  v.  Conness, 
109  U.  S.  104,  27  L.  Ed.  872;  Tennessee  v. 
Whitworth,  117  U.  S.  139,  147,  29  L.  Ed. 
833. 

21.  Yazoo,  etc.,  R.  Co.  v.  Adams,  180 
U.  S.  1,  19,  45  L.  Ed.  395;  Railroad  Co.  v. 
Georgia,  98  U.  S.  359,  25  L.  Ed.  185;  St. 
Louis,  etc.,  R.  Co.  v.  Berry,  113  U.  S.  465. 
28  L.  Ed.  1055;  Keokuk,  etc.,  R.  Co.  v. 
Missouri.  152  U.  S.  301.  308,  38  L.  Ed.  450, 
followed  in  Keokuk,  etc.,  R.  Co.  v.  Scot- 
land County,  152  U.  S.  317,  38  L.  Ed.  457; 
Railroad  Co.  v.  Maine,  96  U.  S.  499,  24 
L.  Ed.  836;  Shields  v.  Ohio,  95  U.  S.  319, 
24  L.  Ed.  357.  See,  also,  Clearwater  v. 
Meredith,    1   Wall.   25,   17    L.    Ed.   604. 

Where  a  new  corporation  is  created,  it 
becomes  subject  to  the  provisions  of  the 
Code  permitting  the  charters  of  private 
corporations  to  be  changed,  modified  or 
destroved  at  the  will  of  the  legislature. 
Railroad  Co.  z:  Georgia,  98  U.  S.  359,  25 
L.  Ed.  185;  Yazoo,  etc.,  R.  Co.  v.  Adams, 
180  U.   S.   1,  21,  45  L.   Ed.   395:   Shields  v. 
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enlargement  of  the  old  one. 22  Where  the  consolidation  was  not  a  surrender  of 
the  existing  charters  of  the  two  companies,  and  did  not  work  their  extinction  of 
nor  the  creation  of  a  new  company,  the  consolidated  company  continued  to  pos- 
sess all  the  rights  and  immunities  which  were  conferred  upon  each  company  by 
its  original  charter.^^  An  act  does  not  work  a  dissolution  of  the  existing  cor- 
porations and  the  creation  of  a  new  company,  where  there  is  no  provision  for 
a  surrender  of  the  stock  of  the  shareholders  and  none  for  the  issue  of  other  cer- 
tificates to  them.2-1  A  railroad,  whose  charter  contained  no  exemption  from  tax- 
ation, does  not  acquire  such  exemption  by  consolidation  with  another,  whose 
charter  exempts  its  road  from  taxation. ^5 

4.  Burdens  and  Liabilities — a.  In  General. — Whether  the  old  corporations 
a're  dissolved  into  the  new  corporation,  or  are  continued  in  existence  under  a 
new  name  and  with  new  powers,  and  whether,  in  either  case,  the  consolidated 
company  takes  the  property  of  each  of  the  old  corporations  charged  with  a  lien 
for  the  payment  of  the  debts  of  that  corporation,  depend  upon  the  terms  of  the 
agreement  of  consolidation,  and  of  the  statutes  under  whose  authority  that  con- 
solidation is  effected. ^'J  Such  liability  is  sometimes  imposed  in  express  terms  by 
the  statute.2'^ 

b.  Liens,  Mortgages,  etc. — The  new  company  takes  the  property  subject  to 
the  existing  liens,  and  such  liens  are  not  affected  by  the  act  of  consolidation. ^^ 
An  unsecured  claim  against  one  of  the  original  companies  is  subordinate  to  a 
mortgage  placed  by  the  new  company  upon  its  property. 2^ 

c.  Contracts  and  Conveyances. — Where  a  railroad  company  came  into  exist- 
ence through  the  consolidation  of  other  companies  under  statutes  by  virtue  of 
which  the  consolidated  company  took  all  the  property,  rights  and  franchises  and 
assumed  all  the  liabilities  of  the  original  companies,  such  road  was  not  strictly 
a  purchaser  and  was  bound  by  a  tripartite  agreement  to  grant  the  use  of  the  right 


Ohio,  95  U.  S.  319,  24  L.  Ed.  357;  Railroad 
Co.  V.  Maine,  96  U.  S.  499,  24  L.  Ed.  836; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U.  S. 
501,  307,  38  L.  Ed.  450,  followed  in  Keokuk, 
etc.,  R.  Co.  V.  Scotland  County,  152  U.  S. 
317,  38  L.  Ed.  457. 

The  general  assembly  does  not,  there- 
fore, impair  the  obligation  of  a  contract 
by  prescribing  the  rates  for  the  transpor- 
t.'ition  of  passengers  by  the  new  company, 
although  one  of  the  original  companies 
was,  prior  to  the  adoption  of  that  con- 
stitution, organized  under  a  charter  which 
imposed  no  limitation  as  to  such  rates. 
Shields  v.  Ohio,  95  U.  S.  319,  24  L.  Ed. 
3.-7. 

Rights  and  interests  not  acquired  by 
contract  of  incorporation  occupy  different 
status. — Railroad  Co.  v.  Maine,  96  U.  S. 
499,   24   h.    Ed.    836. 

22.  Yazoo,  etc.,  R.  Co.  v.  Adams,  180 
U.  S.  1,  19,  45  L.  Ed.  395;  Central  R.,  etc.. 
Co.  V.  Georgia,  92  U.  S.  665,  23  L.  Ed.  757. 
See  St.  Louis,  etc.,  R.  Co.  v.  Berry,  113 
U.   S.  465,  28  L.   Ed.   1055. 

23.  Central  R.,  etc.,  Co.  v.  Georgia,  92 
U.  S.  665,  23  L.  Ed.  757,  followed  in 
Southwestern  R.  Co.  v.  Georgia,  92  U.  S. 
676,  23  L.  Ed.  762;  Keokuk,  etc.,  R.  Co.  v. 
Missouri,   152  U.   S.   301,  38  L   Ed.   450. 

Power  to  increase  tax. — Central  R.,  etc., 
Co.  V.  Georgia,  92  U.  S.  665,  23  L.  Ed.  757, 
f'^llowed  in  Southwestern  R.  Co.  7'.  Geor- 
gia, 92  U.  S.  676,  23  L.  Ed.  762,  cited  in 
Railroad  Co.  v.  Maine,  96  U.  S.  499,  511, 
2  1  L  Ed.  836. 
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24.  Central  R.,  etc.,  Co.  v.  Georgia,  92 
U.  S.  665,  23  L.  Ed.  757;  Yazoo,  etc.,  R. 
Co.  V.  Adams,  180  U.  S.  1,  19,  45  L-  Ed. 
3'.)  5. 

25.  Exemption  from  taxation. — Yazoo, 
etc.,  R.  Co.  V.  Adams,  180  U.  S.  1,  19,  45 
L  Ed.  395;  Philadelphia,  etc.,  R.  Co.  v. 
Maryland,  10  How.  376,  13  L  Ed.  461. 
See  the  title  TAXATION. 

26.  Burdens  and  liabilities. — Wabash, 
etc.,  R.  Co.  V.  Ham,  114  U.  S.  587,  595,  29 
L.    Ed.    235. 

Business  of  old  corporations  not  wound 
up.— Wabash,  etc.,  R.  Co.  v.  Ham,  114  U. 
S.    587,   595,   29   L    Ed.   235. 

27.  Bailey  7'.  Railroad  Co..  22  Wall.  604. 
22   L.   Ed.  840. 

Ohio  consolidation  act. — Shields  v. 
Ohio,  95  U.  S.  310,  24  L  Ed.  357.  See 
Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
587,    595.    29    L.    Ed.    235. 

28.  Liens. — Wabash,  etc.,  R.  Co.  v.  Ham, 
iri   U.  S.  587,  29  L.  Ed.  235. 

The  property  is  not  subject  to  anj'  lien 
in  favor  of  bonds  of  one  of  the  old  com- 
panies, issued  after  the  passage  of  the 
statutes  authorizing  the  consolidation,  un- 
secured by  any  mortgage  or  lien  before 
the  consolidation,  and  the  holders  of 
which  had  not  exchanged  or  offered  to 
evchange  them  for  bonds  of  the  consoli- 
dated company  before  the  proceedings  for 
foreclosure.  Wabash,  etc.,  R.  Co.  z'.  Ham, 
114    U.    S.    587,   29    L    Ed.    235. 

29.  Wabash,  etc.,  R.  Co.  v.  Ham,  114  U. 
S.  587,  29  L.   Ed.  235. 
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of  way  to  other  railroads,  on  certain  terms,  if  the  'original  company  was  bound 
thereby.-'*^  Where  the  new  company  assumes  on  the  consolidation  all  the  obli- 
gations of  the  old,  it  is  bound,  by  a  contract,  as  to  all  roads  owned  or  controlled 
by  the  old  company  at  the  time  of  the  consolidation,  but  not  as  to  other  roads 
which  the  new  company  may  afterwards  acquire.  The  power  of  the  old  com- 
pany to  get  the  control  of  other  roads  ceased  when  its  corporate  existence  came 
to  an  end,  and  the  new  company  into  which  its  capital  stock  was  merged  by  the 
consolidation  undertook  only  to  assume  its  obligations  as  they  then  stood.^^ 
The  obligation  of  one  of  the  companies  to  execute  a  contract  by  a  conveyance, 
passed  with  the  property  upon  the  consolidation  of  the  two  companies.32 

5.  Municipal  Aid.— See  the  title  Municipal,  County,  State  and  Federal 
Aid,  vol.  8,  pp.  639,  640. 

6.  Stockholders. — In  General. — See  the  title  Stocks  and  Stockholders. 
Immunities. — An  act  authorizing  the  consolidation  of  corporations  and  the 

creation  of  a  new  one,  which  conferred  upon  the  new  one  the  franchises,  immu- 
nities and  exemptions  of  the  original  companies,  does  not  refer  to  an  exemption 
of  stockliolders  in  the  original  companies  from  liability  for  corporate  indebted- 
ness.2^ 

XII.    Reorganization — Adjustment  of  Securities. 

In  General. — See  the  title  Corporatioxs,  vol.  4,  p.  786.  • 

Reorganization  and  incorporation  by  purchasers  at  foreclosure  sale. 

— See  ante.  "Reorganization,"  VII,  D,  9,  b,  (14),  (i),  cc,   (mm). 

RAILROAD  SECURITIES.— See  the  title  Railroads,  ante,  p.  455. 

RAISED   BOTTOMS.— See  note  1. 

RANK. — See  the  title  Army  and  Navy,  vol.  2,  p.  500. 

RAPE. 

CROSS   REFERENCES. 

See  the  titles  Adultery,  Fornication  and  Lewdness,  vol.  1.  p.  105:  Crim- 
inal Law,  vol.  5,  p.  43;  Seduction. 

Distinctions. — Hie  common-law  offense  of  rape  does  not  include  the  stat- 
utory crime,  as  provided  by  act  of  congress,  25  Stat.  658,  of  carnal  knowledge 
of  a  female  under  16  years  of  age,  which  is  a  crime  of  a  lesser  nature. ^^ 

Elements  of  Offense — Degree  of  Force  Necessary  to  Constitute  the 
Crime. — The  force  necessary  to  constitute  the  crime  of  rape  depends  upon  the 
circumstance  of  the  particular  case.  If  the  woman's  will  or  her  resistance  has 
been  overcome  by  threats  or  fright,  or  she  has  become  helpless  or  unconscious, 
so  that  while  not  consenting  she  still  does  not  resist,  the  only  force  necessary  to 
constitute  the  crime  is  that  which  is  incident  to  the  commission  of  the  act  it- 
self.    But  more  force  is  necessary  to  constitute  the  crime  when  the  female,  though 

30.  Contracts  and  conveyances. — Joy  v.  Property  charged  with  trust — Duty  of 
St.  Louis,  138  U.  S.  1,  3,5,  34  L.  Ed.  843.  purchaser.— Union    Pac.    R.     Co.     v.     Mc- 

31.  Contracts— Duty  of  new  company  to  Alpine  129  U.  S.  305^^  314,  32  U  Ed  673. 
haul  cars  under  contract  of  old  company.  See  the  title  VENDOR  AND  PU.^ 
—Pullman's    Palace    Car    Co.    v.    Missouri  CHAbER. 

Pac.  R.  Co.,  115  U.  S.  587,  595,  29  L.   Ed.  33.    Immunities. — Minneapolis,    etc.,     R. 

499.  Co.   V.   Gardner,   177   U.   S.   332,   344,   44    L. 

Duty  to  haul  cars  over  road  in  no  legal  793. 
sense  controlled  by  new  company. — Pull-  1.    Raised  bottorss. — See   United    States 

man's  Palace  Car  Co.  v.   Missouri   Pac.    R.  v.   Potts,   5   Cranch   284,  287.  3   L.   Ed.    102. 

Co.,  115  U.  S.  587,  596,  29  L.   Ed.  499.  See,  also,  the   title   REVENUE   LAWS. 

32.  Duty  to  make  conveyance. — Union  la.  Distinction  between  common-law  and 
Pac.  R.  Co.  V.  Mc.Mpine,  129  U.  S.  305,  statutory  rape.— In  re  Lane,  135  U.  S.  443, 
314,  32  L.   Ed.  673.  448,   34    L.    Ed.   219. 
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she  does  not  give  her  consent  to  the  intercourse,  is  able  to  resist  but  docs  not 
do  S0.2 

Want  of  Consent. — Ahhough  the  crime  of  rape  is  completed  when  the  con- 
nection takes  place  without  the  consent  of  the  female,  the  mere  nonconsent  of 
a  female  where  she  is  in  possession  of  her  natural,  mental  and  physical  powers 
is  not  overcome  by  numbers  or  terrified  by  threats,  or  in  such  place  and  posi- 
tion that  resistance  would  be  useless,  does  not  constitute  the  crime  of  rape  on 
the  part  of  the  man  who  has  connection  with  her  under  such  circumstances;  and 
though  she  object  verbally,  if  she  make  no  outcry  and  no  resistance,  she  by  her 
conduct  consents.^ 

Jurisdiction. — An  act  of  congress  provided  that  every  person  who  should 
carnally  and  unlawfully  know  any  female  under  the  age  of  sixteen  years,  in 
the  District  of  Columbia  or  other  place,  except  the  territories,  over  which  the 
United  States  has  exclusive  jurisdiction,  should  be  guilty  of  a  felony.-* 

Indictment — Sufficiency  of  the  Indictment. — The  allegation  in  an  indict- 
ment for  rape  that  the  offense  was  by  violence  and  against  the  will  of  the 
woman  sufficiently  describes  the  crime.^  But  the  allegation  in  an  indictment  for 
rape  that  the  defendant  had  carnal  knowledge  of  a  female  under  16  years  of 
age  makes  out  the  oft'ense  under  the  act  of  congress,  25  Stat.  658,  which  declares 
such  carnal  knowledge  to  be  rape,  without  any  allegation  that  the  carnal  knowl- 
edge was  against  the  will  of  the  woman.  Hence  such  allegation  may  be  re- 
jected as  surplusage.*' 

Joinder  of  Counts. — Where  in  a  trial  for  the  offense  of  rape  the  indictment 
contained  the  double  charge  of  a  rape  at  common  law  and  of  the  statutory  of- 
fense under  the  act  of  February  9,  1889,  it  was  held  that  the  indictment  was 
sufficient  to  uphold  a  conviction  of  the  defendant  on  the  latter  charge." 

Effect  of  Conviction  When  Indictment  Contains  Double  Charge  of 
Common-Law  and  Statutory  Rape. — A  conviction  of  the  statutory  offense 
of  rape  under  an  indictment  which  contains  the  double  charge  of  a  rape  at  com- 
mon law  and  of  the  statutory  offense  under  the  act  of  congress,  1889,  25  Stat. 
658,  is  a  bar  to  a  trial  under  another  indictment  charging  the  offense  under  the 
statute.^ 

Weight  and  Sufficiency  of  Evidence. — It  has  been  said  that  very  great 
caution  is  requisite  upon  all  trials  for  rape,  in  order  that  the  natural  indignation 
of  men  which  is  aroused  against  the  perpetrator  of  such  an  outrage  upon  a  de- 
fenseless woman  may  not  be  misdirected,  and  the  mere  charge  taken  for  proper 
proof  of  the  crime  on  the  part  of  the  person  on  trial. ^ 

Credibility  of  Prosecutrix. — Assuming  the  presence  of  the  defendant  in  a 
trial  for  the  crime  of  rape,  the  jury  have  the  right  to  believe  all  the  testimony 
of  the  prosecutrix  or  only  part  of  it ;  that  is,  they  may  believe  her  testimony  as 
to  the  fact  of  the  connection  between  the  defendant  and  herself,  but  are  not 
bound  to  believe  that  it  was  against  her  consent  and  by  the  use  of  force  over- 

2.  Degree  of  force  necessary. — Mills  v.  6.  Allegation  of  force  unnecessary  when 
United  States,  164  U.  S-  044,  648,  41  L  female  under  16  years  of  age.— In  re  Lane. 
Ed.  584.     See  post,  "Instructions."  13r>  U.  S.  443.  448,  34  L.   VA.  219.     See  the 

3.  Consent.— Mills  v.  United  States,  164  .  title  IXDICTMKNTS.  INFORM  A.- 
U.  S.  644,  648,  41  L.  Ed.  .i84.  TIONS.         PRESENTMENTS,        AND 

4.  Jurisdiction.— Act  of  Congress,   1889,  COMPL.-XINTS,   vol.   6,   p.    1000. 

25  Stat.  E.  658,  6  Fed.  Stat.  Anno.  759.  7.    joinder  of  counts.— In   re   Lane    135 

The    words    "except    the   territories      in       u.    S.   443.  448,  34   L.   Ed.   210. 


such  act  had  reference  exclusively  to  that 


8.     Double    charge   of   common-law   and 


system  of  organized  government   by  which  staiut^r^  r  ^e -I  fre  L.w    ,"  5  U    ?    '"^ 

cert.n,n   regions  of  the  country  have  hccn  ^,      ,,^  f    ^v  c;^",,,,',;,,,  ^uVrE- 

erected  into  civil   governments,  and   Okla-  rrr^TC     vrrMTTT    AMr>  r^ r-. x- a m /~"r         i    « 

honia,  at  that  time,  was  not  of  this  class  ^Oyj'  ACQUIT  AND  CONVICT,  vol.  2. 

of  territories.     In   re   Lane,  135  U.   S.  443,  ^'    '*  „  .   ,  ,       „   .  ,       . 

446    34  L    Ed    219  ^-    Weight  and  sufficiency  of  evidence. — 

s!     Sufficiency''  of   allegation   of   force.—  ^l''ls  t\  United  States,  164  U.  S.  644,  646, 

In   re    Lane,   135  U.   S.   443,   448,  34   L.    Ed.  "H   L.   Ed.   584. 
219. 
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whelming  in  its  nature  and  beyond  her  power  to  resist,  or  by  virtue  of  such 
tlireats  against  her  hfe  or  safety  as  to  overcome  her  will.^*^ 

Questions  of  Law  and  Fact. — The  questions  as  to  whether  threats  were 
made  or,  whether  in  their  absence  the  prosecutrix  resisted  to  the  extent  of  her 
abihty  at  the  time  and  under  the  circumstances,  are  questions  for  the  jury.^^ 

Instructions. — Where  in  the  trial  of  a  case  for  the  crime  of  rape  the  court 
states  to  the  jury  that  if  there  was  no  consent  of  the  woman,  the  force  incident 
to  the  commission  of  the  act  itself  is  all  that  is  required  to  make  out  this  ele- 
ment of  the  crime,  the  kind  of  nonconsent  which  the  law  declares  to  be  neces- 
sarv  should  also  be  included. ^- 


RATE — RATABLE. — See  Assessments,  vol.  2,  p.  547.     And  see  note  1. 

RATIFY— RATIFICATION.— See  the  titles  Contracts,  vol.  4,  p.  577;  Cor- 
porations, vol.  4,  pp.  725,  754;  Infants,  vol.  7,  p.  1014;  Municipal  Cor- 
porations, vol.  8,  p.  585;  Municipal,  County,  State  and  Federal  Securi- 
ties, vol.  8,  pp.  661,  7ZZ;,   Principal  and  Agent,  vol.  9,  p.  696,  et  seq. 

RATING. — See  references  under  Commercial  Agency,  vol.  3,  p.  949.  See, 
also,  the  title  Evidence,  vol.  5,  p.  1033. 

RATIONS. — See  the  title  Army  and  Navy,  vol.  2,  p.  518. 

RATTOONS. — Rattoons  (rejetons)  are  shoots  that  spring  up  from  the  roots 
of  sugar  cane  that  has  been  cut.^ 

RAW  HIDE  LEATHER.— See  note  3. 


10.  Credibility  of  prosecutrix. — Mills  v. 
United  States,  164  U.  S.  644,  647,  41  L. 
Ed.  5&4. 

11.  Questions  of  law  and  fact. — Mills  v. 
United  States,  164  U.  S.  644,  647,  41  L. 
Ed.   584. 

12.  Instructions.— Mills  v.  United  States, 
164  U.  S.  644,  649,  41  L.   Ed.  584. 

In  a  trial  for  rape  the  court  in  charging 
the  jury  said:  "The  fact  is  that  all  the 
force  that  need  be  exercised,  if  there  is  no 
consent,  is  the  force  incident  to  the  com- 
mission of  the  act.  If  there  is  nonconsent 
of  the  woman,  the  force,  I  say,  incident 
to  the  commission  of  the  crime  is  all  the 
force  that  is  required  to  make  out  this 
element  of  the  crime."  It  was  held  that 
the  charge  was  erroneous  as  the  court  did 
not  explain  fully  enough  so  as  to  be  un- 
derstood by  the  jury  what  constitutes 
in  law  nonconsent  on  the  part  of  the 
woman,  and  what  is  the  force,  necessary 
in  all  cases  of  nonconsent,  to  constitute 
this  crime.  Mills  v.  United  States,  164  U. 
S.   644,    647,    41    L.    Ed.    584. 

1.  Distribution  of  bank  assets. — The 
statutes  providing  for  the  distribution  of 
the  effects  of  an  insolvent  national  bank 
provide    that    the    distribution    is    to    be 


ratable  on  the  claims  as  proved  or  ad- 
judicated, that  is,  on  one  rule  of  propor- 
tion applicable  to  all  alike.  In  order  to 
be  ratable  the  claims  must  manifestly  be 
estimated  as  of  the  same  point  of  time, 
and  that  date  has  been  adjudged  to  be 
the  date  of  the  declaration  of  insolvency. 
Merrill  v.  National  Bank,  173  U.  S.  131, 
14.!,   43   L.    Ed.   640. 

Marine  insurance. — As  to  rate  or  rating 
of  vessels,  as  used  in  policies  of  assur- 
ances, see  the  title  MARINE  INSUR- 
ANCE, vol.  8,  p.  164.  As  to  regulation  of 
rates,  see  the  titles  CARRIERS,  vol.  3, 
p.  6r?2;  POLICE  POWER,  vol.  9,  p.  538. 
As  to  rate  of  interest,  see  the  title  IN- 
TEREST, vol.  7,  p.  232.  See,  also,  the 
titles  STREET  RAILROADS;  TELE- 
GRAPHS AND  TELEPHONES; 
TURNPIKES  AND  TOLLROADS; 
WATER  COMPANIES  AND  WATER- 
W^ORKS;  WHARVES  AND  WHARF- 
INGERS. 

2.  Rattoons. — Viterbo  v.  Friedlander, 
120  U.  S.  707.  734,  30  L.  Ed,  776. 

3.  Ravir  hide  leather. — See  Wheather- 
head  v.  Coupe,  147  U.  S.  322,  327,  -37  L. 
Ed.  188.  See,  generally,  the  title  PAT- 
ENTS,   vol.    9,    p.    136. 


REAL  ACTIONS. 

CROSS   REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Ejectmhnt,  vol.  5,  p.  695;  Forcible 
Entry  and  Detainer,  vol.  6,  p.  303;  Improvements,  vol.  6,  p.  896;  Prescrip- 
tion, vol.  9,  p.  611;  Trespass;  Writ  of  Right. 

As  to  presumption  of  grant  from  lapse  of  time,  see  the  title  Limitation  of 
Action  and  Adverse  Possession,  vol.  7,  p.  974. 

In  an  action  of  ejectment,  the  defendants  having  entered  into  the  consent 
rule,  the  plaintiff,  in  Ohio,  is  not  called  upon  to  prove  the  calls  of  the  patent 
under  which  he  claims  on  the  ground  of  establishing  the  different  corners;  the 
defendants  are  bound  to  admit  after  they  have  entered  into  the  consent  rule, 
that  they  are  in  possession  of  the  premises  claimed  by  the  lessor  of  the  plain- 
tiff.i 

REAL    ASSETS. — See  the  title  Executors  and  Administrators,  vol.  6,  p.  132. 

REAL  ESTATE.— See  the  titles  Accession,  Accretion  and  Reeiction,  vol. 
1,  p.  51;  Adjoining  Landowners,  vol.  1,  p.  117;  Aliens,  vol.  1,  p.  224;  As- 
signments, vol.  2,  p.  549;  Boundaries,  vol.  3,  p.  461 ;  Canals,  vol.  3,  p.  546; 
Cemeteries,  vol.  3,  p.  647;  Charities,  vol.  3,  p.  675;  Conditions,  vol.  3,  p. 
1004;  Conflict  of  Laws,  vol.  3,  p.  1020;  Constitutional  Law,  vol.  4,  p. 
1;  Contracts,  vol.  4,  p.  552;  Corporations,  vol.  4,  p.  621;  Counties,  vol.  4, 
p.  825 ;  Covenant,  Action  of,  vol.  5,  p.  1 ;  Covenants,  vol.  5,  p.  5 ;  Curtesy, 
vol.  5,  p.  155;  Damages,  vol.  5,  p.  157;  Dedication,  vol.  5,  p.  235;  Deeds, 
vol.  5,  p.  245 ;  Descent  and  Distribution,  vol.  5,  p.  335 ;  Dower,  vol.  5,  p. 
487;  Due  Process  of  Law,  vol.  5,  p.  499;  Easements,  vol.  5,  p.  690;  Eject- 
ment, vol.  5,  p.  695;  Eminent  Domain,  vol.  5,  p.  746;  Equity,  vol.  5,  p.  803 
Estates,  vol.  5,  p.  904;  Estoppel,  vol.  5,  p.  915;  Evidence,  vol.  5,  p.  1004 
Executions,  vol.  6,  p.  84;  Executors  and  Administrators,  vol.  6,  p.  119 
Ferries,  vol.  6,  p.  274;  Fixtures,  vol.  ^6,  p.  300;  Forcible  Entry  and  De- 
tainer, vol.  6,  p.  303 ;  Foreign  Corporations,  vol.  6,  p.  305 ;  Frauds,  Stat- 
ute OF,  vol.  6,  p.  451;  Fraudulent  and  Voluntary  Conveyances,  vol.  6, 
p.  472;  Ground  Rents,  vol.  6,  p.  579;  Homestead  Exemptions,  vol.  6,  p.  693; 
Improvements,  vol.  6,  p.  896;  Joint  Tenants  and  Tenants  in  Common,  vol. 
7,  p.  533;  Landlord  and  Tenant,  vol.  7,  p.  827;  License  (Real  Property), 
vol.  7,  p.  866;  Liens,  vol.  7,  p.  890;  Limitation  of  Actions  and_  Adverse 
Possession,  vol.  7,  p.  900;  Mechanics'  Liens,  vol.  8,  p.  328;  Mines  .-xnd  :\Iin- 
Erals,  vol.  8,  p.  364;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452;  Mu- 
nicipal Corporations,  vol.  8,  p.  546 ;  Navigable  Waters,  vol.  8,  p.  805 ; 
Partition,  vol.  9,  p.  66;  Party  Walls,  vol.  9,  p.  134;  Powers,  vol.  9,  p.  588; 
Prescription,  vol.  9,  p.  611;  Principal  and  Agent,  vol.  9,  p.  640;  Public 
Lands,  ante,  p.  1;  Recording  Acts;  Records;  Remainders,  Reversions  and 
Executory  Interests  ;  Restraint  on  Alienation  ;  Separate  Estate  op  Mar- 
ried Women;  Shelley's  Case,  Rule  in;  Trees  and  Timber;  Trespass; 
Turnpikes  and  Tollroads;  Vendors'  Liens;  Vendor  and  Purchaser;  War- 
ranty; Waste;  Waters  and  Watercourses;  Wills.  As  to  rights  of  lateral 
and  subjacent  support,  see  the  title  Adjoining  Landowners,  vol.  1.  p.  117. 
As  to  rights  of  light  and  air,  see  the  title  Adjoining  Landowners,  vol.  L  p. 
117.  As  to  natural  gas,  see  the  title  Gas,  vol.  6,  p.  545.  As  to  cloud  on  title, 
see  the  title  Quieting  Title,  ante,  p.  437.  As  to  pews  and  pew  rents,  see  the 
title  Religious  Societies.     Sec  note  2. 

1.  Games  z'.  Dunn,  14  Pet.  ;r2;2,  10  L.  Hd.  Real  estate  and  note  brokers. — Sec  the 
476.                                                                                        title    i'.R(  )K  l':i>;S,    vol.    :!,    p.    5.32. 

2.  Judgment  liens. — As  to  real  estate  Succession  to  real  estate. — .\s  to  mean- 
within  ^meaning  of  a  statute  providing:;  that  ing  of  term  as  used  in  a  statute  taxing 
judgments  shall  be  a  lien  on  real  estate,  "succession  to  real  estate,"  see  the  title 
see    the    title    JUDGMENTS    .^XD    DE-  SUCCESSION    TAXES. 

CREES,  vol.   7,  p.   642. 
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REASONABLE  DOUBT. 


REAL  EVIDENCE.— See  the  title  Inspection  and  Physical  Examina- 
tion, vol.  7,  p.   14. 

REAL  PARTY  IN  INTEREST.— See  the  titles  Assignments,  vol.  2,  p.  594; 
Bonds,  vol.  3.  p.  427 ;  Parties,  vol.  9,  p.  58. 

REAL  PROPERTY.— See  Real  Estate,  ante,  p.  533. 

REAL    SECURITY. — Real    security   is   security   upon   property.^ 

RE  ARGUMENT.— See  the  title   Rehearing. 

REASON.— See  note  2. 

REASONABLE.— See  note  3. 

REASONABLE  AND  MORAL  CERTAINTY.— See  the  title  Reasonable 
Doubt. 

REASONABLE  CAUSE.— See  note  4. 

REASONABLE  COMPENSATION.— See  the  title  Eminent  Domain,  vol. 
5,  p.  775. 

REASONABLE  DOUBT. 

Term  Defined  and  Explained. — Proof  to  a  "moral  certainty"  is  an  equiva- 
lent phrase  with  "beyond  a  reasonable  doubt. "^  There  is  no  absolute  cer- 
taintv,*^  and  the  jurors  are  not  to  be  led  away  by  speculative  notions  as  to  pos- 
sibilities." The  doubt  must  be  reasonable.^  Attempts  to  explain  the  term 
"reasonable  doubt"  do  not  usually  result  in  making  it  any  clearer  to  the  minds 
of  the  jury.^  but  illustrations  might  aid  them  to  a  right  conclusion  where  an  at- 
tempted definition  would  fail.^*^  Thus  if  the  evidence  produced  be  of  such  a 
convincing  character  that  the  jury  would  unhesitatingly  be  governed  by  it  in 
the  more  weighty  and  important  matters  relating  to  their  own  alifairs,  they  may 


1.  Real  security  as  distinguished  from 
personal  security. — Merrill  v.  National 
Bank.  173  U.  S.  131,  158,  43  L.  Ed.  640, 
dissenting   opinion   of    Air.   Justice   White. 

2.  "By  reason  of"  equivalent  to  "by 
virtue  of." — Where  a  contract  between 
the  povcrnment  and  a  ship  building  com- 
pany provided  that  a  certain  amount  of 
money  be  reserved  until  the  vessel  was 
finally  tried,  then  to  be  paid  the  company 
on  execution  of  a  release  to  the  govern- 
ment of  "all  claims  of  any  kind  or  de- 
scription under  or  by  virtue  of  said  con- 
tract" and  the  release  made  provided  for 
a  release  of  all  claims  and  demands  and 
whatsoever,  "by  reason  of  the  construction 
of  the  vessel  under  the  contract  aforesaid," 
it  was  held  that  the  words  "by  reason  of" 
might  well  be  considered  as  an  equivalent 
to  "by  virtue  of."  United  States  v.  Cramp 
&  Sons  Co.,  206  U.  S.  118,  127,  51  L.  Ed. 
583. 

3.  Reasonable — Appeal  and  error. — As 
to  reasonable  as  used  in  a  statute  allow- 
ing writs  of  error  in  patent  cases  and  in 
all  other  cases  in  which  the  court  shall 
deem  it  reasonable,  see  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  285.  .^s  to 
whether  reasonableness  is  a  question  of  law 
or  fact,  see  the  title  EVIDENCE,  vol.  5, 
p.   1060. 

4.  Bankruptcy. — .\s  to  reasonable  cause 
to  believe  debtor  insolvent  within  mean- 
ing of  the  bankrupt  act,  see  the  title 
BANKRUPTCY,  vol.  2,  p.  945. 

Revenue  laws — Seizure  of  property. — 
In  the  act  of  March  2,  1799,  releasing  offi- 


cers from  liability  for  seizure  of  property 
where  there  existed  reasonable  cause,  the 
words  reasonable  cause  have  the  same 
meaning  as  "probable  cause."  Stacey  v. 
Emrv,  97  U.  S.  642,  646,  24  L.  Ed.  1035. 
See   PROBABLE   CAUSE,  vol.   9,  p.   785. 

5.  Proof  to  a  "moral  certainty." — Fi-. 
delity  Mut.  Life  Ass'n  t'.  Mettler,  185  U. 
S.   308.  317,  46   L.   Ed.  922. 

The  language  "proof  beyond  a  reason- 
able doubt  is  such  as  will  produce  an  abid- 
ing con\iction  in  the  mind  to  a  moral  cer- 
tainty that  the  fact  exists  that  is  claimed 
to  exist,  so  that  you  feel  certain  that  it 
exists,"  is  sustained  b}^  respectable  au- 
thority. See  Miles  v.  United  States,  103 
U.  S.  304,  312,  26  L.  Ed.  481,  and  cases 
cited. 

Term  "abiding"  defined  and  explained. — 
See  definition   of  ABIDING,  vol.   1,  p.   4S. 

6.  Absolute  certainty. — Hopt  v.  Utah, 
120  U.  S.  430,  439,  30  L.  Ed.  708;  Dunbar 
V.  United  States,  156  U.  S.  185,  199,  39  L. 
Ed.   390. 

7.  Speculative  notions  as  to  possibilities. 
—Hopt  z:  Utah,  120  U.  S.  430,  439,  30  L. 
Ed.  708:  Dunbar  v.  United  States,  156  U. 
S.   185,  189,  39  L.   Ed.  390. 

8.  Doubt  must  be  reasonable. — Dunbar 
T'.  United  States,  156  U.  S.  185,  39  L.  Ed. 
390. 

9.  Attempts  to  explain  term. — Miles  v. 
United  States,  103  U.  S.  304,  312,  26  L.  Ed. 
481;  Dunbar  ?:  United  States,  156  U.  S. 
185,   199,   39   L.   Ed.   390. 

10.  Illustration  of  rule. — Hopt  v.  Utah, 
120   U.   S.   430,  441.   30   L.   Ed.  708. 
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be   said   to  have  no  reasonable  doubt,  notwithstanding  the  uncertainty  that   at- 
tends all  human  evidence. ^^     Reasonable  doubt  is  of  necessity  that  condition  of 
mind  produced  by  the  proof  resulting  from  the  evidence  in  the  cause;  it  is  the 
result  of  the  proof  and  not  the  proof  itself. ^2 
Proof  Beyond  Reasonable  Doubt  in  Civil  Cases. — See  note.^^ 
Proof  Beyond  Reasonable  Doubt  in  Criminal  Cases, — See  note.^^ 
Instructions  as  to  reasonable  doubt,  see  note.^'^ 


REASONALE  PRUDENCE.— See  the  title  Negligence,  vol    8    p    878 
REASONABLE  TIME.— See  note  1.  >  f         ■ 

REASSESSMENT.— See  the  titles  Revenue  Laws;   Taxation 
REBATES.— See  the   title   Revenue  Laws. 
REBELLION. — See  the  title  War,  and  references  there  given 
REBUTTING  EVIDENCE.— See  the  title  Evidence,  vol.  5,  p.  1061. 


11.  Applied  to  important  matters  relat- 
ing to  personal  affairs. — Hopt  v.  Utah,  120 
U.    S.    430,   441,   30    L.    Ed.   708. 

Personal  interests, — Miles  v.  United 
States,  103  U.  S.  304,  309,  26  L.   Ed.  483. 

12.  Reasonable  doubt  result  of  proof. — 
Coffin  V.  United  States,  156  U.  S.  432,  460, 
39  L.  Ed.  481;  Cochran  v.  United  States, 
157  U.  S.  286,  300,  39  L.  Ed.  704;  Davis  z: 
United  States,  160  U.  S.  469,  487,  40  L. 
Ed.  499;  Allen  v.  United  States,  164  U.  S. 
492,   41    h.    Ed.    528. 

13.  Violation  of  penal  statute. — See  the 
title   EVIDENCE,   vol.   5,   p.    1044. 

Excuse  for  violation  of  embargo  and 
nonintercourse  acts. — See  the  titles  EM- 
BARGO AND  NONINTERCOURSE 
LAWS,  vol.  5,  p.  740;  EVIDENCE,  vol. 
5,   p.    1044. 

Action  for  penalties  for  frauds  upon 
revenue.— See  the  title  EVIDENCE,  vol. 
5.  p.  1044. 

Action  on  insurance  policy — Proof  of 
death.— See  the  title  EVIDENCE,  vol.  5, 
p.    1035. 

14.  Burden  of  proving  guilt  beyond  a 
reasonable  doubt. — See  the  titles  BIG- 
AMY AND  POLYGAMY,  vol.  3,  p.  230; 
PRESUMPTIONS   AND   BURDEN   OF 

PROOF,    vol.    9.   pp.    623,    638. 

Statutory  offense — Where  contradictory 
or  explanatory  testimony  introduced  by 
defendant.— See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.   9,   p.    638. 

Presumption  of  innocence  and  reason- 
able doubt  distinguished. — See  the  title 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF,   vol.   9,   p.   624. 

Reasonable  doubt  as  to  sanity  of  ac- 
cused.—See  the  titles   INSANITY,  vol.  6, 


p.    1077;    PRESUMPTIONS   AND    BUR- 
DEN  OF   PROOF,   vol.   9,   p.   638. 

15,  Instructions — In  general — Correct- 
neES. — See  ante,  "Terms  Detined  and  Ex- 
pl;uned." 

Instruction  as  to  reasonable  doubt  as 
embodying  statement  of  presumption  of 
innocence.— See  the  titles  BIGAMY  A-ND 
POLYGAMY,  vol.  3,  p.  230;  DUE  PROC- 
ESS OF  LAW,  vol.  6,  p.  666;  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.    9,    p.    624. 

1.  Account  rendered. — As  to  what  is  to 
be  regarded  as  a  reasonable  time  for  ob- 
jection to  an  account  rendered  when 
facts  are  clear,  being  a  matter  of  law,  but 
where  proofs  are  conflicting,  being  a 
mixed  one  of  law  and  fact,  see  the  title 
ACCOUNTS  AND  ACCOUNTING,  vol. 
1,    p.    73. 

Corporations. — As  to  reasonable  time 
for  corporation  to  avoid  sale  of  property 
bv  reason  of  fiduciary  relation  of  pur- 
chaser, see  the  title  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, vol.  8.   p.   970. 

Instruments  payable  on  demand — Ques- 
tions of  law  and  fact. — As  to  what  is  a 
reasonable  time  within  which  to  make  de- 
mand, on  an  instrument  payable  on  de- 
mand, and  after  the  expiration  of  which 
the  instrument  will  become  due,  being  a 
question  of  law,  dependent  on  circum- 
stances of  case,  see  the  title  BILLS 
NOTES  AND  CHECKS,  vol.  3,  p.  282. 
Time  of  payment  conditional. — As  to 
what  is  reasonable  time,  if  there  is  no 
evidence  in  the  case  hut  the  written 
promise  itself,  being  a  question  for  the 
court,  sec  the  title  PAYMENT,  vol.  9, 
p.    324. 


RECAPTION. 

CROSS    REFERENCES. 

See  the  title  Assault  and  Battery,  vol.  2,  p.  546. 

"Recaption  or  reprisal  (says  Blackstone)  is  another  species  of  remedy  by  the 
mere  act  of  the  party  injured.  This  happens,  when  any  one  hath  deprived  an- 
other of  his  property  in  goods  or  chattels  personal  or  wrongfully  detains  one's 
wife,  child  or  servant;  in  which  case,  the  owner  of  the  goods,  and  the  husband, 
parent  or  master,  may  lawfully  claim  and  retake  them,  wherever  he  happens 
to  find  them,  so  it  be  not  in  a  riotous  manner,  or  attended  with  a  breach  of  the 
peace."^ 

RECAPTURE.— See  the  titles  Prize,  vol.  9,  p.  783 ;   Recaption,  ante,  p.  536. 

RECEIPTS. 

CROSS   REFERENCES. 

See  the  titles  Arbitration  and  Award,  vol.  2,  p.  464;  Banks  and  Banking, 
vol.  3,  p.  1;  Faroe  Evidence,  vol.  9,  p.  12;  Replevin;  Taxation;  United 
States;  Warehouses  and  Warehousemen.  And  see  Court  of  Claims,  vol. 
4,  p.  860. 

As  to  conclusiveness  of  receipt  acknowledging  withdrawal  from  association, 
see  the  title  Associations,  vol.  2,  p.  633.  As  to  giving  of  receipt  as  increasing 
bank's  liability,  see  the  title  Banks  and  Banking,  vol.  3,  p.  42.  As  to  bill  of 
lading  as  receipt,  see  the  title  Bill  of  Lading,  vol.  3,  p.  233.  As  to  receipt  as 
settlement  of  claim  against  I'nited  States,  see  the  title  Compromise  and  Set- 
tlement, vol.  3.  p.  992.  As  to  necessity  of  copies  of  receipts  accompanying 
transcripts  in  evidence,  see  the  title  Documentary  Evidence,  vol.  5,  p.  440.  As 
to  receipt  or  release  by  distributee,  see  the  title  Executors  and  Administra- 
tors, vol.  6,  p.  165.  As  to  a  guardian's  receipt  discharging  him  from  liability 
from  losses,  see  the  title  Guardian  and  Ward,  vol.  6,  p.  608.  As  to  receipt_  as 
payment,  see  the  title  Payment,  vol.  9,  p.  322.  As  to  receipt  acknowledging 
payment  of  money  as  transferring  title,  see  the  title  Public  Lands,  ante,  p.  1. 
As  to  receipt  as  taking  contract  out  of  statute  of  frauds,  see  the  title  Frauds, 
Statute  of,  vol.  6,  p.  465.  As  to  receipts  declaring  a  trust,  see  the  title  Trusts 
AND  Trustees.  As  to  warehouse  receipts,  see  the  title  Warehouses  and  Ware- 
housemen. 

Nature  and  Distinctions. — A  receipt  is  not  a  negotiable  instrument. ^^  It 
may  be  either  a  mere  acknowledgment  of  payment  or  delivery,  or  it  may  also 
contain  a  contract  to  do  something  in  relation  to  the  thing  delivered. = 

What  Constitutes. — Whether  the  receipt  of  a  bill  of  parcels  or  bill  of  lad- 
ing makes  such  bills  the  entire  contract  or  simply  in  the  nature  of  a  receipt,  is 
a  question   for  the  jury.'"' 

Admissibility  of  Receipts  in  Evidence. — Receipts  are  admissible  in  evi- 
dence in  certain  cases.'* 

1.  Prigg  V.  Pennsylvania,  16  Pet.  539,  of  parcels  or  bill  of  lading  states  the 
613,  10  L.  Ed.  1060.  See,  also,  Jones  v.  contract  and  the  whole  contract  between 
Van  Zandt,  5  How.  215,  229,  12  L.  Ed.  122;  the  parties.  Such  bills  may  or  may  not  be 
Murray  v.  Hoboken  Land,  etc.,  Co.,  IS  the  contract.  They  may  be  nothing  more, 
How.  272,  15  L.  Ed.  372.  and    intended    to    be    nothing    more,    than 

la.     Railroad    Co.    v.    Howard,    7    Wall.  memoranda    or    receipts.      Whether    they 

392,  19  L.  Ed.  117.  are   the   entire   contract,   or   simply   in   the 

2.  The  Delaware,  14  Wall.  579,  601,  20  nature  of  receipts,  is  not  a  question  of  law 
L.   Ed.   779.  for  the  court,  but  one  of  fact  for  the  jury. 

3.  Bill  of  parcels  or  lading  a  receipt. —  Bank  v.  Cooper,  137  U.  S.  473,  477,  34 
The  mere  receipt  of  a  bill  of  parcels  or  L.  Ed.  7,">9.  See,  generally,  the  title  BILL 
bill    of   lading,    on    payment    of   money    or  OF   LADING,  vol.   3.  p.  233. 

delivery    of    goods,    is    not    necessarily   an  4.    Admissibility  of  receipts.— In  an  ac- 

assent    to   the    proposition    that    such'  bill       tion    of    ejectment,    tax    receipts    without 
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Conclusiveness  of  Receipts. — A  mere  receipt,  acknowledging  payment  of 
money,  is  not  conclusive  evidence  against  the  person  giving  it.'^  But  an  agree- 
ment, or  contract,  in  a  receipt  is  as  conclusive  as  in  any  other  paper  executed 
between  the  parties.^  A  receipt  in  full  must  be  regarded  as  an  acquittance  in 
bar  of  any  further  demand  in  the  absence  of  any  allegation  and  evidence  that 
it  was  given  in  ignorance  of  its  purport,  or  in  circumstances  constituting  duress, 
fraud  or  mistake^ 

Admissibility  of  Parol  Evidence  to  Contradict  Receipt. — So  far  as  a  re- 
ceipt goes  only  to  acknowledge  payment  or  delivery,  it  is  merely  prima  facie 
evidence  of  the  fact,  and  not  conclusive,  and  therefore  the  fact  which  it  re- 
cites may  be  contradicted  by  oral  testimony.^  But  in  so  far  as  a  receipt  is  evi- 
dence of  a  contract  between  the  parties,  it  stands  on  the  footing  of  all  other  con- 
tracts in  writing,  and  cannot  be  contradicted  or  varied  by  parol  evidence.^  Un- 
less the  issue  that  a  receipt  is  open  to  parol  proof  to  show  the  real  consideration 
is  raised  by  appropriate  pleadings  in  the  court  below,  it  is  not  available  here.^^ 

RECEIVE.— See   note    1. 


dates  given  to  a  person  alleged  to  be  de- 
fendant's agent,  are  admissible  in  connec- 
tion with  proof  of  agency,  and  the  time  of 
payment  of  the  taxes,  to  prove  such  pay- 
ment. Beaver  v.  Taylor,  1  Wall.  637,  642, 
17  L.  Ed.  601. 

An  objection  w^as  made  to  the  admission 
in  evidence  of  a  receipt  for  the  purchase 
money  of  real  property,  because  it  had 
not  been  proved  by  the  subscribing  wit- 
ness. The  receipt  was  more  than  thirty 
years  old,  and  was  not  only  free  from 
suspicion,  but  was  supported  by  other 
testimony.  In  such  a  case,  the  subscrib- 
ing witness  may  be  dispensed  with.  Vat- 
tier  V.  Hinde,  7  Pet.  252,  266,  8  L.  Ed. 
675.  See  the  title  ANCIENT  DOCU- 
MENTS, vol.   1,  p.   314. 

A  receipt  executed  after  suit  brought 
is  admissible  in  evidence  to  redeem  the 
amount  of  the  recovery.  Burdell  v.  Denig, 
92  U.   S.  716,  721,  23  L.   Ed.   764. 

5.  Mere  acknowledgment. — Clay  v.  Field, 
115  U.  S.  260,  262,  29  L.  Ed.  375;  Mills  v. 
Dow,  133  U.  S.  423.  431,  33  L.  Ed.  717; 
Davison  v.  Davis,  125  U.  S.  90,  96,  31  L. 
Ed.  635. 

Where  a  bill  of  parcels  had  a  receipt 
annexed,  such  receipt  was  not  conclusive 
as  to  the  ownership  of  the  note  referred 
to  therein  and  given  in  payment.  Harris 
V.  Johnston,  3  Cranch  311,  317,  2  L.  Ed. 
450. 

Acquittances  or  receipts  given  to  an 
executor,  without  a  full  knowledge  of  all 
the  circumstances,  where  such  informa- 
tion had  been  withheld  by  the  executor, 
and  menaces  and  promises  thrown  out  to 
prevent  inquiry,  are  not  binding.  Michoud 
V.  Girnd,  4  How.  503.  11  L.  Ed.  1076.  See 
the  title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.   6,  p.   119. 

The  receipts  of  a  contractor,  for  moneys 
paid  to  him  by  the  United  States,  stating 


the  payments  were  made  on  the  contract, 
are  prima  facie  evidence  that  the  money 
was  received  by  him  on  account  of  the 
contract.  United  States  v.  Jones,  8  Pet. 
399,   8   L.    Ed.    988. 

6.  Contract  in  a  receipt. — Davison  v. 
Davis.    125    U.    S.    90,    96,    31    L.    Ed.    635. 

7.  Receipt  in  full.— De  Arnaud  v.  United 
States,  151  U.  S.  483,  38  L-  Ed.  244;  United 
States  V.  Garlinger,  169  U.  S.  316,  322,  42 
L.  Ed.  762;  United  States  v.  Adams,  7 
Wall.  463,  19  L.  Ed.  249;  United  States  v. 
Child  &  Co.,  12  Wall.  232,  20  L.  Ed.  3G0; 
United  States  v.  Justice,  14  Wall.  535,  20 
L.  Ed.  753;  Baker  v.  Nachtrieb,  19  How. 
126,  15  L.  Ed.  528;  Chicago,  etc.,  R.  Co.  v. 
Clark,   178   U.   S.   353,   369,  44   L.   Ed.    1099. 

8.  When  admissible. — The  Delaware,  14 
Wall.    579,    601,   20    L.    Ed.    779. 

Circumstances  attending  the  execution 
of  a  receipt  in  full  of  all  demands  may  be 
given  in  evidence  to  show  that  by  mistake 
it  was  made  to  express  more  than  in- 
tended, and  that  the  creditor  had  in  fact 
claims  that  were  not  included.  Fire  Ins. 
Ass'n  V.  Wickham,  141  U.  S.  564,  580,  35 
L.  Ed.  860;  Horn  v.  Detroit  Dry  Dock  Co., 
150    U.    S.    610,   37    L.    Ed.    1199. 

Parol  evidence  was  admitted  in  order  to 
adjust  the  value  of  "four  thousand  con- 
tinental dollars"  as  given  in  a  receipt 
therefor.  Pleasants  v.  Pemberton,  2  Dall. 
196,   1    L.    Ed.   346. 

9.  When  not  admissible.— The  Dela- 
ware.   14    Wall.    579.    601.    20    L.    Ed.    779. 

10.  Issue  must  be  raised  in  lower  court. 
— Horn  V.  Detroit  Dry  Dock  Co..  150  U. 
S.   610,  37   L.   Ed.   1199. 

1.  Banks  and  banking. — As  to  one  re- 
ceiving stocks,  bonds  and  other  instru- 
ments for  discount  or  sale,  being  a 
banker,  see  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  7. 


RECEIVERS. 

CV    IIOMKK    RICKEY. 

I.    Definition,  542. 
II.   Nature  of  Office,  542. 

III.  Appointment,  Qualification,  and  Tenure,   542. 

A.  Grounds  of  Appointment,  542. 

1.  In   Foreclosure   Proceedings,   542. 

2.  In  Creditors'   Suits,  Winding  Up  of  Corporations,  etc.,   543. 

3.  In  Proceedings  to  Enforce  Trust,  Lien,  or  Specific  Performance, 

Where  Parties  Numerous,  etc.,  543. 

4.  In  Court  of  Bankruptcy,  543. 

5.  National  Bank  Receivers,  543. 

B.  Application  and  Hearing,  543. 

1.  Who  May  Apply  for  a  Receiver.  543. 

2.  Exhaustion  of  Remedy  at  Law,  544. 

3.  Appointment  in   \'acation,   544. 

4.  Appointment  by  Appellate  Court,  544. 

5.  Appointment   in   Supplementary   Proceeding  in  Aid  of  Judgment, 

544. 

6.  Hearing  and  Determination,  544. 

7.  Power  of  Court  to  Impose  Conditions;    Objections,  544. 

8.  Appeal  and  Error,  545. 

9.  Collateral  Attack,   545. 

C.  Operation  and  Effect  of  Appointment,  545. 

D.  Removal  of  Receiver,  546. 

IV.  Receiver's  Title  and  Right  of  Possession,  546. 

A.  Property  of  Which  Possession  May  Be  Taken,  546. 

B.  Nature  of  Receiver's  Title  and  Possession,  546. 

C.  Reduction  to   Possession,   547. 

1.  Rights  of  Third  Persons,  547. 

2.  Action  by  Receiver  to  Obtain  Possession,  547. 

D.  Protection  of  Receiver's  Possession,   547. 

1.  General  Rule  as  to  Interference,  547. 

2.  Where  Appointment   Is  without   Prejudice  to   Superior   Rights  of 

Third  Persons,  5^7. 

3.  Rights  z'Xcquired  Pendente  Lite;    Operation  of  Bill  as  a  Lis  Pen- 

dens, 548. 

4.  How  Claim  of  Third  Person  to  Property  Tried  and  Determined, 

548. 

5.  Same ;    Ancillary  Jurisdiction,  548. 

6.  Receiver's  Application  for  Protection,  549. 

7.  Conflict  of  Concurrent  Jurisdictions,  549. 

a.  General   Rule,   549. 

b.  Limitations  and   Exceptions,  550. 

(1)  Jurisdiction    Not    Concurrent    or    One    Court    Wholly 

without  Jurisdiction,  550. 

(2)  Where    Proceeding   Insufficient   to   Draw    Property   un- 

der Jurisdiction  and  Control  of  Court,   550. 

(3)  Where  Property  Has  Been  Released  from  Custody,  550. 

(4)  Where    Suit  Does  Not    Seek  to  Interfere  with  Receiv- 

er's Possession,  550. 

(5)  \\'aiver  of  Exclusive  Jurisdiction,  551 
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V.    Care  and  Management  of  Property;    Powers,  Duties  and  Liabil- 
ities of  Receivers,  551. 

A.  Generally  as  to  Powers  and  Duties,  551. 

B.  Care  and  Management  of  Property,  551. 

1.  Application  to  Court  for  Instructions,  551. 

2.  Preservation  of  Property,  551. 

a.  Generally,   551. 

b.  Continuation  of  Business,  552. 

c.  Preservation  Pending  Appeal,  552. 

C.  Contracts  and  Expenditures,  552. 

1.  Generally,  552. 

2.  Employment  of  Counsel.  554. 

3.  Receivers'  Certificates;    Displacement  of  Prior  Liens,  etc.,  554. 

4.  Adoption  of  Existing  Contracts,  Leases,  etc.,  554. 

5.  Manner  of  Executing  Contracts,  555. 

D.  Liability  of  Receiver  or  Road  for  Claims  Arising  Ex  Delicto,  555. 

1.  Generally,  555. 

2.  Liability  for  Acts  of  Predecessor  in  Office,  555. 

E.  Sale  and  Conveyance  of  Property,  555. 

1.  Unauthorized  Sales.  555. 

a.  Persons  Entitled  to  Object,  555. 

b.  Election,   Waiver,  and  Estoppel,   556. 

2.  The  Order  of  Sale,  556. 

3.  Conduct  and  Confirmation  of  Sale,  556. 

4.  Deed,  556. 

5.  Rights  and  Liabilities  of  Purchaser,  556. 

a.  Duty  of  Purchaser  to  Examine  Proceedings  in  Case,  557. 

b.  Subsequently  Established  Claims,  556. 

c.  Rights  Passing  under  Sale,   558. 

6.  Setting  Sale  Aside.  558. 

F.  Reconveyance  or  Redelivery  of  Property,  558. 

VI.   Actions  by  and  against  Receivers,  559. 

A.  Actions  by  Receivers,  559. 

1.  Right  to  Sue,  559. 

2.  Parties,  559. 

a.  Parties  Plaintifif,  559. 

b.  Parties  Defendant,  560. 

3.  Jurisdiction,   560. 

4.  Appeal  and  Error,  560. 

B.  Actions  against  Receivers,  561. 

1.  Necessity  for  Leave  of  Court,  561. 

a.  General  Rule,  561. 

b.  Limitations  and  Exceptions,  561. 

(1)  Waiver  of   Exclusive  Jurisdiction;    Estoppel,   561. 

(2)  Act  of  March  3,  1887,  562. 

(a)  General    Operation    and    Effect,    562. 

(b)  Confers     Privilege   against   the    Receivership,    and 

Not    a    Particular    Receiver;     Construction    of 
the  Word  "His,"  562. 

(c)  As  Affected  by  Time  Receivership  Suit  Began  or 

Cause  of  Action  Arose,  563. 

(d)  As   to    Set-Off,    Counterclaim,   etc.,    563. 

(e)  Action   IMay   Be   Brought   in   Any    Court   of   Com- 

petent Jurisdiction,   563. 

(f)  Cause  Not  Removable  by  Receiver,  563. 
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(g)  Operation  and  Effect  of  Clause  Providing  That 
Suit  Shall  Be  Suhject  to  General  Equity  Juris- 
diction of  Court,  563. 

2.  Jurisdiction,  564. 

3.  Parties,  564. 

4.  Process,  565. 

5.  Evidence,   565. 

6.  Judgment,  565. 

7.  Appeal  and  Error,  565. 

VII.   Presentation,  Allowance  and  Payment  of  Claims,   565. 

A.  Claims  Allowable  against  Receivers,  565. 

1.  Taxes,    565. 

2.  Costs,    565. 

3.  Counsel  Fees,   565. 

4.  Insurance,   566. 

5.  Compensation  of  Receiver,   566. 

6.  Expenses  of  Receivership,   566. 

7.  Claims  Accruing  Prior  to  Receivership,  566. 

8.  Claims  by  Landowner  for  \^alue  of  Rails  and  Ties  Removed  from 

Roadbed,   566. 

B.  Proof  and  Allowance,  566. 

1.  Necessity  -for  Proof  of  Claim,  566. 

2.  Jurisdiction  to  Hear  and  Determine  Claim,   566. 

3.  Right  of  Receiver  to  Defend  against  Claims,  566. 

4.  Reference,  566. 

5.  Conclusiveness   of   Order   of   Appointment   Allowing  or   Disallow- 

ing Claims,  567. 

6.  Conclusiveness  of   Decree   Determining  Rights   of  Parties,   567. 

7.  Right  of  Receiver  to  Appeal  from  Order  Allowing  Claim  or  Ac- 

cording  Priority,    567. 

C.  Application  of  Income,  Rents  and   Profits,   567. 

D.  Priorities,   567. 

1.  Contract  Liens  and   Unsecured   Claims,   567. 

a.  In   General,    567. 

b.  Claims  Accruing  Subsequent  to  Appointment  of  Receiver,  567. 

(1)  Expenses  of   Receivership,  567. 

(a)  In    General,    567. 

(b)  Counsel    Fees,    567. 

(c)  Costs,  568. 

(2)  Expenses    for    Preservation,    Management    and    Opera- 

tion.   568. 
aa.  Authority  to  Raise  Money,  568. 
bb.  Receiver's  Certificates  and  Mortgages,  568. 
(aa)   In  General,   568. 
(bb)   Consent  of  Lienor  or   Trustee  or   Prior 

Notice,   568. 
(cc)   Rights     and     Duties     of     Purchaser     or 
Holder,    569. 
cc.  Operating   Expenses  and   Repairs,   569. 
(aa)   In   General,    569. 
(bb)   Particular    Expenses,    570. 
(cc)   Payment   from   Corpus.   571. 
(dd)   Waiver   of    Priority   by    Failure    to   Ob- 
ject,   571. 
(ee)   Assignee  of  Claim,  572. 

(3)  Expenses  of  Construction,  572. 
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c.  Claims  Accruing   Prior  to  Appointment  of  Receiver,   572. 

(1)  In  General,  572. 

(2)  Railroad    Mortgages,   572. 
^  (a)   In  General,  572. 

(b)  Power  of  Court  to  Displace  Lien,  572. 
aa.  In  General,  572. 

bb.  Right    to    Make   Receivership     Conditional     on 
Payment  of  Unsecured  Claims,  572. 

(c)  Unsecured  Claims  Having  Equitable  Priorities,  572. 
aa.  In  General,   572. 

bb.  Debts   Chargeable  upon  Current  Receipts,   573. 
(aa)    Payment  Out  of  Net  Earnings,   573. 
aaa.  Principles  and  Rules  Governing,  573. 
(aaa)   In   General,   573. 
(bbb)   Debts    Contracted     upon    Per- 
sonal Credit  of  Company,  574. 
(ccc)  Time  of  Accrual— Six  Months 

Rule,  575. 
(ddd)   Purchase  by  xA.gent  or  Lessee, 

575. 
(eee)   Necessity     for    Diversion   ^for 
Benefit   of    Bondholders,  575. 
(fff)  Applies  to  Railroads  Only,  575. 
(ggs)   Instances    Where    Claims    Al- 
lowed    Preference,    5/o. 
bbb.  Order    Making    Receivership    Condi- 
'   tional  upon  Payment,  576. 
(aaa)   Power  of  Court,  576. 
(bbb)   Necessity    for    Order,    577. 
(ccc)   Construction  of  Order,   577. 
(bb)   Payment   Out   of    Proceeds    of    Sale  of 
Corpus,  577. 
cc.  Expenses   of  Original   Construction,   580. 
dd.  Execution   and    Renewal   of    Notes   Evidencmg 

Indebtedness,    58L 
ee.  Taking  Collateral   Security,  581. 
ff.  Assignment   of  Debt,   581. 
gg.  Efifect  of  Sale  under  Decree  of  Court.  581. 
hh.  Priority     between      Claims      Given      Equitable 
Priority,   581. 

2.  Priorities  between   Liens  and   Encumbrances,   581. 

a.  Lien  of  Attorney  and  Mortgagee.  581. 

b.  First  and   Second   Mortgages,  581. 

c.  Judgment  Creditors  and  Mortgagees.  581. 

3.  Expense  of   Surety  on   Injunction   Bond  to   Prevent   Sale  on   Ex- 

ecution and  Mortgages,  582. 
E    Payment  and  Distribution,  582. 

1.  Time,   582. 

2.  Interest,   582.  . 

3.  Conclusiveness  of  Decree  of   Distribution,  582. 

VIII.   Accounting  and  Compensation,   582. 

A.  Charges  and  Credits,  582. 

1.  Allowances,  582. 

a.  Counsel  Fees,  582. 

b.  Clerks'  Fees  and  Other  Costs,  582. 

2.  Charges,  583. 
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B.  Compensation,  583. 

1.  Determination  and  Review,  583. 

2.  Forfeiture   of   Compensation,   583. 

C.  Discharge  of  Receiver,  583. 

D.  Appeal  and  Error.  584. 

IX.   Foreign  and  Ancillary  Receiverships,    584. 

A.  General  Rule  as  to  Extraterritorial  Rights  and  Powck*-  of  Receivers,. 

584. 

B.  Right  to  Sue  or  Defend  in  a  Foreign  Jurisdiction,  584. 

1.  General    Rules,   584. 

2.  Exceptional  Cases,   585. 

a.  Where  Receiver  Has  Title,  585. 

b.  Coercion  of  Party  to  Make  a  Conveyance  or  to  Bring  Prop- 

erty  within   Jurisdiction,   585. 

c.  Statutory   Receivers.    585. 

d.  Claims   against  United   States.   585. 

C.  Conclusiveness  of  Judgment  Rendered  in  Foreign  Jurisdiction,  585. 

CROSS   REFERENCES. 

See  the  titles  R.mlroads,  ante,  p.  455;  Removal  of  Causes;  Stock  and  Stock- 
holders; Taxation. 

As  to  receivers  in  bankruptcy,  see  the  title  Bankruptcy,  vol.  2,  pp.  812,  817, 
852.  As  to  the  appointment,  general  powers  and  duties  of  national  bank  re- 
ceivers, and  the  presentation,  proof  and  allowance  of  claims  before  them,  see 
the  title  Banks  and  Banking,  vol.  3,  p.  182,  et  seq.  As  to  the  liability  of 
stockholders  of  a  national  bank  to  contribute  to  the  expense  of  a  receivership, 
see  the  title  Banks  and  Banking',  vol.  3,  p.  152.  As  to  receivers  of  public 
moneys  and  public  land  ofifices,  see  the  titles  Public  Lands,  ante.  p.  1 ;  Public 
Officers,  awte.  p.  363 ;  Revenue  Laws.  As  to  the  taxation  of  property  in  the 
hands  of  national  bank  receivers  and  other  receivers,  see  the  title  Taxation. 

I.     Definition. 

A  receiver  is  an  indifferent  person  between  parties,  appointed  by  the  court  to 
receive  the  rents,  issues,  or  profits  of  land,  or  other  thing  in  question,  pending 
the  suit,  where  it  does  not  seem  reasonable  to  the  court  that  either  party  should 
do  it.i 

II.    Nature  of  Office. 

A  receiver  derives  his  authority  from  the  act  of  the  court  appointing  him,, 
and  not  from  the  act  of  the  parties  at  whose  suggestion  or  by  whose  consent  he 
is  appointed.  He  is  the  right  arm  of  the  jurisdiction  invoked.^  His  appoint- 
ment is  provisional,^  and  he  is  virtually  a  representative  of  the  court,  ap- 
pointed not  for  the  benefit  of  the  complainant  or  defendant  only,  but  for  the 
benefit  of  all  parties  who  may  establish  rights  in  the  cause.  The  money  and 
property  in  his  hands  is  in  custodia  legis  for  whoever  can  make  out  a  title  to  it.* 

III.    Appointment,  Qualification,  and  Tenure. 

A.  Grounds  of  Appointment — 1.  In  Foreclosure  Proceedings.— Courts 
of  equity  always  have  the  power,  where  the  debtor  is  insolvent,  and  the  mort- 
gaged property'  is  an  insufficient  security  for  the  debt,  and  there  is  good  cau:,e 
to  believe  that  it  will  be  wasted  or  deteriorated  in  the  hands  of  the  mortgagor, 

1.  Receiver  defined.— Booth  v.  Clark.  17       16  Wall.  20.3,  219.  21   L.  Ed.  447. 

How    322    331,   15  L.   Ed.  164.     See,  also,  3.     Appointment    provisional. — Booth    v. 

Davis   V.   Gray,   16  Wall.   203,   213,  217,  21  Clark,  IT   How.  :i22,  331.  1.5  L.  Ed.  164. 

L.  Ed.  447.  *•  Represents  all  parties;  money  in  cus- 

2.  Authority  derived  from  the  court. —  todia  legis. — Booth  v.  Clark,  17  How.  322, 
Union  Bank  z:  Kansas  Citv  Bank,  136  U.  3.51,  15  L.  Ed.  164;  Davis  v.  Gray,  16  Wall. 
S    223    236,  34  L.   Ed.   341;  "Davis  v.   Gray,  203,  218,  21  L.   Ed.  447. 
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as  by  cutting  of  timber,  suffering  dilapidation,  etc.,  to  take  charge  of  the  prop- 
erty by  means  of  a  receiver,  and  preserve  not  only  the  corpus,  but  the  rents  and 
profits  for  the  satisfaction  of  the  debt.^ 

2.  In  Creditors'  Suits,  Winding  Up  of  Corporations,  etc. — A  receiver 
may  be  appointed  upon  the  winding  up  of  an  insolvent  corporation  for  the  pur- 
pose of  preserving  existing  rights;*^  and  in  a  creditors'  suit  the  court  may  ap- 
point a  receiver  to  take  possession  of  the  property  and  collect  tolls,  debts,  rents, 
and  unpaid  subscriptions  and  apply  them  to  the  satisfaction  of  the  debt,  and  to 
preserve  the  property  pending  its  sale  under  foreclosure  or  execution,  or  until 
its  redelivery  to  the  proper  owners." 

3.  In  Proceedings  to  Enforce  Trust,  Lien,  or  Specific  Performance. 
Where  Parties  Numerous,  etc. — See  footnote. ^ 

4.  In  Court  of  Bankruptcy. — See  the  title  Bankruptcy,  vol  2  pp  817 
819,  852.  '  1 1^-         • 

5.  National  Bank  Receivers.— See  the  title  Banks  and  Banking,  vol.  3, 
p.  183,  et  seq. 

B.     Application  and  Hearing — 1.    Who  May  Appey  for  a  Receiver. 

Upon  the  insolvency  of  a  railroad  company  a  receiver  may  be  appointed  upon 
the  application  of  the  holders  of  the  majority  of  the  stock  and  of  the  judo-ment 
creditors,  other  persons  interested,  such  as  mortgagees,  being  made  parties  and 
given  an  opportunity  to  be  heard  upon  the  merits  and  upon  the  adjudication  and 


5.  Grounds  of  appointment;  in  foreclo- 
sure proceedings. — Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.  378.  395,  27  L.  Ed. 
C09;  Grant  v.  Phoenix  Life  Ins.  Co.,  121 
U.  S.  105,  117,  30  L  Ed.  905;  Freedman's 
Sav.,  etc.,  Co.  v.  Shepherd,  127  U.  S.  494, 
503,  32  L  Ed.  163;  Shepherd  v.  Pepper,  133 
U.   S.   626,  647,   33   L.    Ed.   706. 

The  pecuniary  condition  of  the  mort-^ 
gagor,  his  failure  to  pay  taxes,  premiums 
of  insurance  or  interest^  the  inadequacy  of 
the  property  to  pay  the  claims  of  the 
mortgagees,  and  the  action  of  the  mort- 
gagor in  diverting  the  rents  to  other  pur- 
poses than  the  payment  of  taxes,  insur- 
ance, interest,  etc.,  are  adequate  grounds 
for  the  appointment  of  a  receiver.  Kountze 
V.  Omaha  Hotel  Co.,  107  U.  S.  378,  395, 
27  L.  Ed.  609;  Grant  v.  Phoenix  Life  Ins. 
Co.,  121  U.  S.  105,  30  L  Ed.  905;  Hitz  v. 
Jenks,  123  U.  S.  297,  306,  31  L-  Ed.  156; 
Shepherd  v.  Pepper,  133  U.  S.  626,  652, 
33    L.    Ed.    706. 

6.  In  creditors'  suits;  winding  up  of  cor- 
porations, etc. — Wiswall  -'.  Sampson,  14 
How.  52,  14  L.  Ed.  322;  White  Water  Val. 
Canal  Co.  v.  Vallette.  21  How.  414,  16  L 
Ed.  154;  Brown  v.  Bass,  4  Wall.  262,  18 
L.  Ed.  330;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223,  236,  34  L.  Ed.  341; 
Thompson  v.  Phenix  Ins.  Co.,  136  U.  S. 
287,  297,  34  L  Ed.  408;  Brown  v.  Johnson, 
154  U.    S.,   appx..   551,   18   L.    Ed.   333. 

7.  Same. — Sage  7-.  Memphis,  etc.,  R.  Co., 
125  U.  S.  361,  31  L  Ed.  694;  Covington 
Drawbridge  Co.  v.  Shepherd.  21  How.  112, 
16  L.  Ed.  38;  White  Water  Val.  Canal  Co. 
V.  Vallette,  21  How.  414,  422,  16  L.  Ed. 
154;  Ogilvie  v.  Knox  Ins.  Co..  22  How. 
380.    16    L.    Ed.    349. 

While  a  single  judgment  creditor  or  any 
number  of  such  creditors  of  a  railroad 
company  are  not  entitled,  as  a  matter  of 


right,  to  have  its  property  put  in  the  hands 
of  a  receiver  merely  because  of  its  fail- 
ure or  refusal  to  pay  its  debts,  yet  the 
circumstances  may  be  such  as  to  warrant 
an  appointment  in  a  given  case.  Each  case 
must  be  determined  as  it  arises.  Sage  v. 
Memphis,  etc.,  R.  Co.,  125  U.  S.  361,  376, 
31    L.    Ed.    694. 

Where  there  has  been  a  judgment  at 
law  against  a  bridge  company,  under  which 
the  tolls  were  sold  in  execution,  a  court 
of  equity  has  power  to  cause  possession 
to  be  taken  of  the  bridge,  to  appoint  a 
receiver  to  collect  tolls,  and  pay  them  into- 
court,  to  the  end  of  discharging  the  judg- 
ment at  law.  Covington  Drawbridge  Co. 
V.  Shepherd,  21  How.  112,  16  L.  Ed 
38.  See,  also,  White  Water  Val.  Canal 
Co.  V.  Vallette,  21  How.  414,  422,  16  L 
Ed.    154. 

8.  In  proceeding  to  enforce  lien,  or 
specific  performance,  where  parties  nu- 
merous.— Where  two  persons  enter  into  a 
contract  for  the  purchase  of  land,  one  to 
furnish  the  money  and  the  other  to  do 
the  purchasing,  the  title  to  be  taken  in 
the  narne  of  the  one  furnishing  the  money, 
and  it  is  done  accordingly,  with  a  further 
agreement  that  the  lands  are  to  be  resold 
within  five  years  and  each  party  to  share 
equally  in  the  profits,  there  ex'ists,  upon 
the  death  of  both  parties,  a  trust  and  a 
lien  in  favor  of  the  heirs  of  that  party  who 
did  the  purchasing,  and  this  notwithstand- 
ing the  lands  were  not  sold  during  the 
five  years  as  agreed.  And  the  heirs  and 
devisees  being  numerous,  it  is  competent 
for  a  court  of  equity  to  appoint  a  receiver 
to  specifically  enforce  and  carry  out  the 
contract  in  such  manner  as  maybe  neces- 
sary to  the  right  administration  of  jus- 
tice between  the  parties.  Sevmour  v. 
Freer,  8  Wall.  202,  218,  219,  19  L.  Ed.  306. 
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allowance  of  claims  against  the  property.^ 

Right  of  Minority  Stockholders. — See  footnote. ^^ 

2.  Exhaustion  of  Rkmedv  at  Law. — An  objection  that  a  judgment  cred- 
itor applying  for  the  appointment  of  a  receiver  has  not  exhausted  his  remedy 
at  law  will  be  disregarded  where  not  raised  in  time,  or  where  the  procedure  at 
law  would  have  been  an  idle  ceremony, ^^  or  where  the  objecting  party  has  con- 
sented to  or  acquiesced  in  the  appointment,  i- 

3.  Appointment  in  Vacation.— Except  to  the  extent  expressly  permitted 
bv  statute,  the  judge  of  a  state  court  cannot  exercise  any  judicial  functions  in 
vacation.  ■ 

4.  Appointment  by  Appellate  Court. — See  footnote.^-* 

5.  Appointment  in  Supplementary  Proceeding  in  Aid  of  Judgment. — 
See  footnote.'^ 

6.  Hearing  and  Determination. — The  appointment  of  a  receiver  is  not  a 
matter  of  strict  right.  Such  an  application  always  calls  for  the  exercise  of 
discretion  ;^^  not,  of  course,  an  arbitrary  but  a  sound  judicial  discretion;^"  and 
the  chancellor  should  so  mould  his  order  that  while  favoring  one,  injustice  is 
not  done  ' )  another.  If  this  cannot  be  accomplished,  the  application  should 
ordinarily  be  denied. ^^ 

In  the  case  of  a  quasi  public  corporation  operating  a  railroad  or  other 
puljlic  highway,  the  power  of  appointment  is  to  be  exercised  sparingly  and  with 
great  caution,  and  always  with  reference  to  the  special  circumstances  of  each 
case  as  it  arises,  having  regard  to  the  relative  injury  and  benefit  to  the  public 
and  the  parties. ^^ 

7.  Power  of  Court  to  Impose  Conditions  ;  Objections. — In  appointing  a 
receiver  the  court  has  a  right,  within  certain  recognized  limits,  to  prescribe  the 


9.  Who  may  apply  for  a  receiver. — 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,    117    U.    S.    434,   29    L.    Ed.    963. 

10.  Application  to  protect  rights  of 
minority  stockholders. — See  Hallenborgt'. 
Cobre  Grande  Copper  Co.,  200  U.  S.  239, 
24."),  247,  50  L.  Ed.  458,  in  which,  the  alle- 
gations of  the  bill  not  being  sustained,  the 
court  declined  to  rule  upon  the  inherent 
right  of  a  court  of  equity  to  appoint  a 
receiver  upon  the  application  of  minority 
strickholdcrs. 

11.  Exhausting  remedy  at  law;  waiver. 
—Sage  V.  Memphis,  etc.,  R.  Co.,  125  U. 
S.   361,  31   L.   Ed.   694. 

12.  Same. — Brown  v.  Lake  Superior 
Iron    Co.,    134   U.    S.    530'.   33    L.    Ed.    1021. 

13.  Appointment  in  vacation. — Ham- 
mock V.  Loan,  etc.,  Co.,  105  U.  S.  77,  82, 
26    L.    Ed.    11  11. 

14.  Appointment  by  appellate  court. — 
Whether  any  case  may  arise  in  which  the 
-upreme  court  of  the  United  States  will 
.'ppoint  a  receiver,  pending  an  appeal  in 
that  court,  was  left  undecided  in  Pacific 
Railroad  v.  Ketchum,  95  U.  S.  1,  24  L. 
Ed.  347.  Whatever  the  court  might  do  in 
a  proper  case,  it  was  held,  in  this  case, 
that  no  sufficient  showing  was  made,  no 
important  irregularity  in  the  foreclosure 
sale   being   shown. 

15.  Appointment  in  supplementary  pro- 
ceeding after  judgment. — A  proceeding  for 
the  appointment  f>\  a  receiver,  under  the 
statutes  of  Kentucky,  initiated  by  the  fil- 
ing of  an  amended  and  supplementary  pe- 
tition,   founded  upon  a  judgment  previously 


recovered,  held  to  be  not  a  creditor's  suit, 
but  a  mere  continuation  of  the  action  at 
law  already  passed  into  judgment,  and  in 
aid  of  the  execution  of  such  judgment; 
and  as  such  not  removable  into  the  fed- 
eral courts  nor  subject  to  be  enjoined  by 
a  federal  court  of  equitv.  Mutual,  etc., 
Life  Ass'n  v.  Phelps,  190  U.  S.  147,  159, 
47    L.    Ed.    987. 

16.  Appointment  not  a  matter  of  strict 
right. — Wis  wall  v.  Sampson,  14  How.  52, 
64,  14  L.  Ed.  322;  Railroad  Co.  v.  Soutter, 
2  Wall.  510,  17  L.  Ed.  900;  Fosdick  v. 
Schall,  99  U.  S.  235,  253,  25  L.  Ed.  339; 
Sage  V.  Memphis,  etc.,  R.  Co.,  125  U.  8. 
361,  376,  31  L.  Ed.  694;  Bosworth  v.  St. 
Louis  Terminal  R.  Ass'n,  174  U.  S.  182, 
186,  43  L.  Ed.  '941.  See,  also,  the  title 
APPEAL  AND   ERROR,  vol.  1,  p.  1003. 

17.  Same;  nature  of  discretion. — Rail- 
road Co.  f.  Soutter,  2  Wall.  510,  17  L.  Ed. 
900;  Fosdick  v.  Schall,  99  U.  S.  235,  253,  25 
L.  Ed.  339;  Bosworth  v.  St.  Louis  Termi- 
nal R.  Ass'n,  174  U.  S.  182,  186.  43  L.  Ed. 
941. 

18.  Injustice  to  either  party  to  be 
avoided.— Fosdick  v.  Schall,  99  U.  S.  235, 
:;53.  25    L.    Ed.    339. 

19.  In  the  case  of  quasi  public  corpora- 
tions.— Sage  V.  Memphis,  etc.,  R.  Co.,  125 
U.  S.  361,  376,  31  L.  Ed.  694;  Bosworth  v. 
St.  Louis  Terminal  R.  Ass'n,  174  U.  S. 
182,  186,  43  L.  Ed.  941. 

In  the  case  of  a  railroad  a  receiver 
should  not  be  appointed  at  all  except 
from  necessity.  Railroad  Co.  v.  Soutter, 
2  Wall.  510,  17  L.  Ed.  900. 
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terms  and  conditions  of  the  appointment.-*' 

8.  Appeal  and  Error. — See,  generally,  as  to  the  right  to  appeal  from  a  de- 
cree appointing  or  removing  a  receiver,  the  title  Appeal  and  Error,  vol.  1,  pp. 
974,  976.  1003.  As  to  the  finality  of  the  decree,  see  the  title  Appeal  and  Er- 
ror, vol.  1,  pp.  974.  976. 

Estoppel  to  Assign  Appointment  as  Error. — Where  the  record  shows 
that  the  appointment  of  the  receiver  was  made  by  the  consent  of  parties,  the  ap- 
pellants are  bound  by  their  consent  in  the  appellate  court  as  well  as  in  the  court 
below  and  cannot  be  heard  to  object  to  what  they  then  agreed  to.^i 

9.  Collateral  Attack. — Even  though  the  grounds  set  forth  in  the  bill 
were  not  sufficient  to  justify  the  appointment  of  a  receiver,  yet  if  they  were 
ample  to  give  the  court  jurisdiction  to  do  so,  its  order  making  the  appointment 
is  not  wholly  void.^^  But  where  the  court  was  wholly  without  jurisdiction, 
the   appointment   is   absolutely   void,    and   a   direct   proceeding   is   unnecessary. 23 

Right  of  Defendants  in  Suit  Brought  by  Receiver  of  National  Bank  to 
Question  Validity  of  Appointment. — See  the  title  Banks  and  Banking 
vol.  3,  p.  184. 

0.  Operation  and  Effect  of  Appointment. — The  utmost  effect  of  his  ap- 
pointment is  to  put  the  property  from  that  time  into  his  custody  as  an  officer  of 
the  court,  for  the  benefit  of  the  party  ultimately  proved  to  be  entitled,  but  not 
to  change  the  title,  or  even  the  right  of  possession,  in  the  property. ^^ 


20.  Power  of  court  to  impose  condi- 
tions.— Bosworth  z'.  St.  Louis  Terminal 
R.  Ass'n,  174  U.  S.  183,  187,  43  L.  Ed. 
941. 

See  further,  as  to  power  of  court  to 
impose  conditions,  post,  "Order  Making' 
Receivership  Conditional  upon  Payment." 
VII,  D.  1.  c.  (2),  (c),  bb,  (aa),  bbb. 

Receiver  no  standing  to  oppose  condi- 
tions.— These  conditions,  whatever  they 
may  be,  are  beyond  the  challenge  of  the 
receiver.  He  may  not  say  directly  or 
indirectly,  "I  accept  the  appointment;  I 
take  charge  of  the  property,  but  I  repudi- 
ate the  terms  and  conditions  imposed  on 
the  receivership."  Whether  under  the 
present  state  of  the  statutory  law  in  ref- 
erence to  appeals  any  review  can  be  had 
of  the  terms  of  such  an  order,  it  is  clear 
that  a  receiver,  whose  rights  spring  from 
the  appointment,  cannot  be  heard  to 
question  them.  Bosworth  v.  St.  Louis 
Terminal  R.  Ass'n,  174  U.  S.  182,  187,  4.3 
L.    Ed.   941. 

21.  Estoppel  to  assign  error. — Water- 
works Co.  V.  Barret,  103  U.  S.  516,  .517, 
26  L.   Kd.  523. 

22.  Collateral  attack  upon  appointment. 
— Sa.ge  7'.  Memphis,  etc.,  R.  Co.,  125  U. 
S.   361,   376,   31    L.    Ed.   694. 

23.  Same;  where  appointment  wholly 
void.— Buchanan  x'.  Smith,  16  Wall.  277, 
309,  21  L.  Ed.  280;  Hammock  v.  Loan, 
etc.,   Co.,   105  U.   S.  77,  82,  26   L.   Ed.   1111. 

Where  a  state  statute  under  which  the 
receiver  of  a  bankrupt  corporation  was 
appointed  has  no  application  whatever  to 
corporations,  the  proceeding  for  the  ap- 
pointment of  the  receiver  must  be  re- 
garded as  wholly  unauthorized  and  his 
appointment  null  and  void.  It  cannot  be 
regarded  as  valid  until  set  aside,  and  a 
direct  proceeding  for  that  purpose  is  not 
10  U  S  Enc— 35 


necessary.  Buchanan  v.  Smith,  16  Wall. 
277,  309,  21   L.    Ed.   280. 

Same;  charges  of  fraud  and  imposition. 
—See  Blair  v.  Chicago,  201  U.  S.  400,  448, 
50   L.   Ed.   801. 

24.  Operation  and  effect  of  appoint- 
ment; upon  title  to  property. — Wiswall  z^ 
Sampson,  14  How.  52.  65,  14  L.  Ed.  322; 
L^nion  Bank  v.  Kansas  City  Bank,  136  U. 
S.  223,  236,  34  L.  Ed.  341;  Quincy,  etc.. 
R.  Co.  V.  Humphreys,  145  U.  S.  82,  97, 
36  L.  Ed.  632;  St.  Joseph,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  105,  36  L.  Ed.  640. 
See,  also,  post,  "Nature  of  Receiver's 
Title    and    Possession,"    IV,    B. 

Not  a  deprivation  of  property  without 
due  process. — ^St.  Louis,  etc..  R.  Co.  v. 
Merriam,  156  U.  S.  478,  484,  39  L.  Ed. 
502. 

Effect  upon  legal  existence  of  corpora- 
tion.— The  general  rule  is  that  the  legal 
existence  of  a  corporation  cannot  be  cut 
short  by  the  appointment  of  a  receiver. 
Chemical  Nat.  Bank  v.  Hartford  Deposit 
Co.,  161  U.  S.  1,  4,  40  L.  Ed.  595.  See, 
also,  the  title  BANKS  AND  BANK- 
ING,   vol.    3,    p.    185. 

Effect  of  appointment  of  a  gar- 
nishee claiming  title. — The  appointment 
of  a  garnishee  as  receiver  of  the  attached 
property  and  ordering  him  to  sell  the 
property,  pay  his  claim  out  of  the  pro- 
ceeds, and  pay  the  balance  into  court, 
which  is  (lone  accordingly,  eflfcctually 
disposes  of  his  contention  that  he  sold 
the  property  to  the  defendant  in  the  at- 
tachment suit,  reserving  title  to  himself, 
and  that  he  is  entitled  to  the  possession 
of  the  property,  since  he  cannot  take  the 
price  and  at  the  same  time  keep  the  prop- 
erty. Central  Loan,  etc.,  Co.  v.  Camp- 
bell Commission  Co.,  173  U.  S.  84,  93, 
43    L.    Ed.    623. 
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Operation  and  Effect  as  an  Act  of  Bankruptcy.— See  the  title  Bank- 
ruptcy, vol.  2,  pp.  812,  813. 

D.  Removal  of  Receiver. — Where  a  receiver  is  appointed  by  an  interlocu- 
tory'decree,  failure  of  the  linal  decree  to  expressly  continue  him  in  the  receiver- 
ship does  not  operate  to  supersede  or  remove  him.2« 

Removal  of  Bank  Receiver;  Powers  of  Comptroller.— See  the  title 
B.'\NKS  AND  Banking,  vol.  3.  p.   184. 

Appeal  from  Order  of  Removal.— See  the  title  Appeai.  and  Error,  vol. 
1,  pp.  974,  976,  1003. 

IV.     Receiver's  Title   and  Right  of  Possession. 

A.  Property  of  Which  Possession  May  Be  Taken.— Every  kind  of  prop- 
erty' of  such  a  nature  that,  if  legal,  it  might  be  taken  in  execution,  may,  if  eq- 
uitable, be  put  into  the  possession  of  a  receiver.  Hence,  the  appointment  of  a 
receiver  has  been  said  to  be  an  equitable  execution.-" 

B.  Nature  of  Receiver's  Title  and  Possession. — A  mere  court  receiver, 
unlike  a  statutory  receiver,  is  not  vested  with  the  title  to  the  property,  but  it 
remains  in  those  for  whose  benefit  he  holds  it.  He  is  clothed  with  no  estate  in 
the  property,  but  is  a  mere  custodian  of  it  for  the  court.  Nor  in  a  legal  sense 
is  the  property  in  his  possession.  It  is  in  the  possession  of  the  court,  by  him  as 
its   officer.28 

Title  of  Statutory  Receiver.— See  post,  "Statutory  Receivers,     IX,  B.  2,  c. 

Title  and  Possession  of  National  Bank  Receiver. — See  the  title  Banks 
AND  Banking,  vol.  3,  p.  184.  As  an  officer  of  the  United  States,  see  the  title 
Banks  and  Banking,  vol.  3,  pp.  182,  188. 


26.  Removal  of  receiver. — Grant  v. 
Phoenix  Life  Ins.  Co.,  121  U.  S.  105,  117, 
30   L.    Ed.    905. 

27.  Property  of  which  possession  may 
be  taken.— Davis  v.  Gray,  16  Wall.  203, 
217,    21    L.    Ed.    4^7. 

Assets  of  railway  company. — By  his  or- 
der of  appointment,  the  receiver  is  author- 
ized to  take  possession  of  the  money  and 
assets  and  all  other  rights  and  property 
of  a  railway  company,  wherever  the  same 
may  be  found,  including  its  equitable  in- 
terests, things  in  action  and  other  ef- 
fects. Sunflower  Oil  Co.  v.  Wilson,  142 
U.   S.   313,   325,  35  L.   Ed.   1025. 

Decree  of  court.— Where  the  property 
in  controversy  consists  of  a  decree  of 
court,  its  nature  is  such  that  a  receiver 
cannot  take  possession;  and  the  corpus 
and  income  being  virtually  in  the  hands 
of  a  court,  the  appointment  of  a  receiver 
in  such  case  is  unnecessary  and  impracti- 
cable. Scruggs  V.  Memphis,  etc.,  R.  Co., 
108   U.   S.    368,   378,   27    L.    Ed.    756. 

Claims  against  United  States.— May 
pass  to  the  receiver  of  a  state  court. 
United  States  v.  Borcherling,  185  U.  S. 
223,    233,    46   L.    Ed.    884. 

Such  a  case  is  not  within  the  statutory 
prohibition  against  the  .assignment  of 
claims  against  the  United  States.  Price 
V.    Eorrest,    173   U.    S.   410,   43    L.    Ed.    749. 

28.  Nature  of  receiver's  title  and  posses- 
sion.— Wiswall  V.  Sampson,  14  How.  52, 
65,  14  L.  Ed.  322;  Peale  v.  Phipps,  14 
How.  368,  374,  14  L-  Ed.  459;  Booth  v. 
Clark.  17  How.  322,  331,  15  L.  Ed.  164; 
Fosdick  v.  Schall,  99  U.  S.  235,  251,  25  L. 


Ed.  339;  Heidritterz'.  Elizabeth  Oil-Cloth 
Co.,  112  U.  S.  294,  304,  28  L.  Ed.  728; 
Union  Bank  v.  Kansas  City  Bank,  136 
U.  S.  223,  34  L.  Ed.  341;  Thompson 
V.  Phenix  Ins.  Co.,  136  U.  S.  287,  34  L. 
Ed.  408;  Quincy,  etc.,  R.  Co.  v.  Hum- 
phreys, 145  U.  S.  82,  36  L.  Ed.  632;  St. 
Joseph,  etc.,  R.  Co.  v.  Humphreys,  145  U. 
S.  105,  36  L.  Ed.  640;  Porter  v.  Sabin,  149 
U.  S.  473,  37  L.  Ed.  815;  White  v.  Ewins, 
159  U.  S.  36,  38,  40  L.  Ed.  67;  Great  West- 
ern Min.,  etc.,  Co.  v.  Harris,  198  U.  S.  561, 
576.   49   L.    Ed.    1163. 

"The  effect  of  the  appointment  is  not 
to  oust  any  party  of  his  right  to  the  pos- 
session of  the  property,  but  merely  to 
retain  it  for  the  benefit  of  the  party  who 
may  ultimately  appear  to  be  entitled  to 
it."  Wiswall  V.  Sampson,  14  How.  52,  65, 
14  L.  Ed.  322.  Accord,  Fosdick  v.  SchaM, 
99  U.   S.  235,  251,  25   L.   Ed.   339. 

Leasehold  estates. — If  the  order  of  the 
court  under  which  the  receiver  acts  era- 
braces  a  leasehold  estate,  it  becomes  his 
duty  of  course  to  take  possession  of  it, 
but  he  docs  not  by  taking  possession  be- 
come assignee  of  the  term  in  any  proper 
sense  of  the  word.  He  holds  it  as  he 
would  hold  any  other  personal  property 
involved,  for,  and  as  the  hand  of  the  court, 
and  not  as  assignee  of  the  term.  Quincy, 
etc..  R.  Co.  v.  Humphreys,  145  U.  S.  82, 
98,  36  L.  Ed.  632;  St.  Joseph,  etc.,  R.  Co. 
V.  Humphreys,  145  U.  S.  105,  36  L.  Ed. 
640. 

Chanj^e  of  receivers  not  a  change  of 
possession  wnthin  meaning  of  insurance 
policy. — See  Thompson  v.  Phenix  Ins. 
Co.,    136    U.    S.    287,    297,    34    L.    Ed.    408. 
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0.  Reduction  to  Possession — 1.  ^  Rights  of  Third  Persons. — The  re- 
ceiver stands  in  the  shoes  of  the  company,  and  has  no  higher  rights  than  the 
corporation.29  As  a  general  rule,  in  making  the  appointment  on  behalf  of  a 
complainant  seeking  to  enforce  an  equitable  claim,  or  a  claim  which  is  the  sub- 
ject of  equitable  jurisdiction,  against  real  estate,  the  court  will  take  care  not  to 
interfere  with  the  rights  of  a  person  holding  a  prior  legal  interest  in  the  prop- 
erty.^*^  But  where  the  third  person  holding  the  property  claims  to  have  only  a 
lien  thereon  and  not  the  legal  title,  he  is  compellable  to  deliver  the  property  to 
the  receiver  and  abide  the  subsequent  adjudication  of  his  alleged  lien.-'^ 

Third  Person  Entitled  to  Notice  and  Hearing. — The  person  holdmg  the 
prior  legal  lien  or  encumbrance  must  have  notice  and  an  opportunity  to  come 
in  and  claim  his  prior  right  to  the  property  or  interest  in  the  fund  before  his 
legal  right  can  be  affected ;  and  the  proper  way  is  by  summons  or  notice  upon 
the  order  or  direction  of  the  court.^^ 

2.  Action  by  Receiver  to  Obtain  Possession.— See  post,  "Actions  by  Re- 
ceivers," VI,  A,  et  seq. 

D.  Protection  of  Receiver's  Possession — 1.  General  Rule  as  to  In- 
terference.— The  possession  of  the  receiver  is  the  possession  of  the  court;  if 
any  person,  without  leave,  intentionally  interferes  with  such  possession,  he 
necessarily  commits  a  contempt  of  court,  and  is  liable  to  punishment  there- 
for.33 

2.  Where  Appointment  Is  without  Prejudice  to  Superior  Rights  of 
Third  Persons. — The   doctrine  that  a   receiver  is  not  to  be  disturbed  extends 


29.  Reduction  to  possession;  rights  of 
third  persons. — White  v.  Ewing,  159  U. 
S.  36,  39,  40  L.   Ed.  67. 

Where  a  receiver  is  appointed  to  take 
possession  of  only  such  property  as  was 
covered  by  the  mortgage,  and  it  is  held 
that  subsequently  acquired  municipal  aid 
bonds  are  not  covered  by  the  mortgage, 
he  is  not  entitled,  as  against  the  general 
creditors,  to  the  possession  of  these 
bonds  by  virtue  of  an  unauthorized  con- 
tract entered  into  between  himself  and 
the  county  court  for  the  construction  of 
a  branch  road  in  consideration  of  the  de- 
livery of  the  bonds,  such  contract  not 
having  been  approved  or  ratified  by  the 
court  from  which  he  derived  his  au- 
thority. Smith  V.  McCullough,  104  U.  S. 
25,   29,   26    L.    Ed.    637. 

Title  and  rights  of  receiver  of  national 
bank  to  assets  no  greater  than  that  of 
bank  itself.— See  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  184. 

30.  Same;  interference  with  prior  legal 
interests. — Wis  wall  v.  Sampson,  14  How. 
52,   64,   14    L.    Ed.    322. 

Where  there  is  a  prior  mortgagee  hav- 
ing the  legal  estate,  the  court  will  not,  by 
the  appointment  of  a  receiver,  deprive  him 
of  his  right  to  the  possession;  but,  at  the 
same  time,  it  will  not  permit  him  to  ob- 
ject to  the  appointment  by  any  act  short 
of  a  personal  assertion  of  his  legal  rights, 
and  the  taking  of  possession  himself. 
Wiswall  V.  Sampson,  14  How.  52,  64,  14 
L.   Ed.   322. 

31.  Where  third  person  claims  only  a 
lien.— Tinsley  v.  Anderson.  171  U.  S.  101, 
106.   43    L.    Ed.   91. 

Where  an  officer  of  a  corporation, 
who  is  a  party  to  the  suit  in  whicli  a  re- 
ceiver   of    the    corporation    has    been    ap- 


pointed, has  in  his  possession  the  minute 
book  and  other  property  and  assets  of  the 
corporation  to  which  he  claims  no  legal 
title,  but  which  he  refuses  to  deliver  to 
the  receiver,  basing  his  refusal  upon  the 
ground  that  he  has  a  lien  upon  such  prop- 
erty for  advances  made  to  the  corpora- 
tion, the  court  appointing  the  receiver  has 
jurisdiction  to  compel  him  to  deliver  the 
property  to  the  receiver  to  abide  the  sub- 
sequent adjudication  of  his  alleged  lien, 
and  to  punish  him  for  contempt  in  case 
of  his  refusal  to  do  so.  Tinsley  v.  An- 
derson, 171  U.  S.  101,  106,  107.  43  L. 
Ed.  91. 

Right  to  recover  possession  of  property 
as  against  pledgee — Validity  of  pledge.— 
See  the  title  PLEDGE  AND  COL- 
LATERAL SECURITY,  vol.  9,  p.  464, 
note. 

32.  Right  of  third  person  to  notice  and 
hearing. — Wiswall  v.  Sampson,  14  How 
52,  67,  14  L.  Ed.  322;  W^illiams  v.  Gibbes, 
17    How.    239,   255,    15    L.    Ed.    135. 

Where  property,  in  the  possession  of  a 
third  person,  is  claimed  by  the  receiver, 
the  complainant  must  make  such  person 
a  party  by  amending  the  bill,  or  the  re- 
ceiver must  proceed  against  him  by  suit 
in  the  ordinary  way.  Davis  v.  Gray,  16 
Wall.   203.   213,   218,   21    L.    Ed.   447. 

33.  General  rule  as  to  interference  with 
receiver's  possession. — In  re  Clietwood. 
16.-.  U.  S.  443,  41  L.  Ed.  782;  Hitz  7'.  Jenks, 
185  U.  S.  155.  46  L.  Ed.  851.  See  the  title 
CONTEMPT,  vol.  4,  p.  537. 

The  court  will  not  permit  his  posses- 
sion to  be  disturbed  by  force,  nor  vio- 
lence to  be  offered  to  his  person  -while  in 
the  discharge  of  his  official  duties.  In 
such  cases  the  court  will  vindicate  its  au- 
thority,  and,   if   need    be,   will   ounish    tVi- 
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even  to  cases  in  which  he  has  been  appointed  expressly  without  prejudice  to  the 
rights  of  persons  having  prior  legal  or  equitable  interests.-^' 

3.  Rights  Acquired  Pendente  Lite;  Operation  of  Bill  as  a  Lis  Pen- 
dens.— The  settled  rule  also  appears  to  be  that  where  the  subject  matter  of  the 
suit  in  equity  is  real  estate,  and  it  is  taken  into  the  possession  of  the  court  pend- 
ing the  litigation,  by  the  appointment  of  a  receiver,  or  by  sequestration,  the  title 
is  bound  from  the  filing  of  the  bill ;  and  any  purchaser,  pendente  lite,  even  if 
for  a  valuable  consideration,  comes  in  at  his  peril.^'' 

4.  How  Claim  of  Third  Person  to  Property  Tried  and  Determined. — 
The  individuals  having  such  prior  interests  must,  if  they  desire  to  avail  them- 
selves of  them,  apply  to  the  court  either  for  liberty  to  bring  ejectment,  or  to 
be  examined  pro  interesse  suo ;  and  this,  though  their  right  to  the  possession  is 
clear. ^^ 

5.  Same;  Ancillary  Jurisdiction. — \\'here  property  is  in  the  hands  of  the 
receiver  of  a  federal  circuit  court,  nothing  can  be  plainer  than  that  any  litiga- 
tion for  its  possession  must  take  place  in  that  court,  without  regard  to  the  citi- 
zenship of  the  parties.^" 


offender  by  fine  and  imprisonment  for 
contempt.  Davis  v.  Gray,  16  Wall.  203, 
2i:].   218,   21    L.    Ed.    447. 

Responsibility  of  attorney  who  counsels 
interference  with  receiver's  possession. — 
Sec  In  re  Watts,  190  U.  S.  1,  47  L.  Ed. 
93.'',. 

Doctrine  forbids  sale  of  property  while 
in  custody  of  court. — While  the  estate  is 
in  the  custody  of  the  court,  as  a  fund  to 
abide  the  result  of  a  suit  pending,  no 
sale  of  the  property  can  take  place  either 
on  execution  or  otherwise,  without  the 
leave  of  the  court  for  that  purpose.  V.'is- 
wall  T'.  Sampson,  14  How.  52,  68,  14  L. 
Ed.    322. 

Where  one  of  the  parties  to  a  suit  in 
equity  files  a  cross  bill  attacking  a  deed 
of  trust  and  setting  up  a  superior  title  to 
the  property  conveyed  thereby  as  against 
the  rights  of  both  the  grantor  and  the 
beneficiary  in  said  deed,  the  property  is 
bound  as  between  the  parties  to  the  suit 
from  the  time  of  the  filing  of  the  cross 
bill;  and  the  plaintiff  in  the  cross  bill 
having  applied  to  the  supreme  court  of 
the  United  States  and  obtained  a  super- 
sedeas of  the  decree  of  the  lower  court, 
the  said  decree  having  dismissed  the  cross 
bill,  dissolved  the  injunction  restraining 
the  trustee  from  selling  under  the  trust 
deed,  and  appointed  the  trustee  receiver 
of  the  property,  such  trustee  has  no 
right,  without  a  special  order  of  the  court, 
to  sell  the  property  in  his  capacity  as 
trustee  during  the  pendency  of  the  appeal 
and  supersedeas;  and  the  purchaser,  be- 
ing the  beneficiary  under  the  deed  and  a 
party  to  the  suit,  takes  no  title  as  against 
the  plaintiff  in  the  cross  bill.  The  trustee 
could  nnt  by  acting  in  his  capacity  as 
trustee  discard  the  responsibilities  attach- 
ii7g  to  him  in  his  capacity  as  receiver  and 
so  abstract  the  property  from  the  custody 
of  the  court  that  it  would  not  be  forth- 
coming to  answer  the  final  decree  in  the 
case.  Hitz  r.  Jenks,  185  U.  S.  155,  46  h. 
Ed.   851. 

And  a  provision  in  the  decree  appoi.nt- 


Jng  the  trustee  as  receiver,  empowering 
him  to  take  and  hold  possession,  etc., 
'  until  a  sale  shall  be  made  under  the 
said  deed  of  trust,"  cannot  be  oonstn.ied 
as  an  authority  to  him  to  sell.  Hitz  v. 
Jenks,  185  U.  S.  155,  170,  46  L.  Ed.  851. 

34.  Appointment  without  prejudice  to 
superior  rights  of  third  persons. — Wis- 
wall  z\  Sampson,  14  How.  52,  65,  14  L- 
Ed.   322. 

35.  Wiswall  v.  Sampson,  14  How.  52, 
66,  14  L.  Ed.  322;  Hitz  v.  Jenks,  185  U.  S. 
155.    166.   46   L   Ed.   851. 

38.  How  claim  of  third  person  tried 
and  determined. — Wiswall  v.  Sampson,  14 
How.    52,    65,   14    L.    Ed.    322. 

The  usual  mode  is,  by  permitting  the 
party  to  come  in  to  be  examined  pro 
interesse  suo;  the  practice  being,  to  go 
before  the  master  to  state  his  title,  and 
there  is  the  judgment  of  the  master  and 
afterwards,  if  necessary,  of  the  court 
upon  it.  W^iswall  v.  Sampson,  14  How. 
52,  68,  14  L.  Ed.  322;  Savannah  v.  Jesup, 
106  U.  S.  563,  565,  27  L.  Ed.  276;  In  re 
Tyler,  149  U.  S.  164,  187,  37  L.  Ed.  689; 
Hitz  V.  Jenks,  185  U.  S.  155,  166,  46  L. 
Ed.   851. 

Rut  the  right  may  be  tried  by  proper 
issues  at  law,  by  a  reference  to  a  master, 
or  otherwise,  as  the  court  in  its  discre- 
tion may  see  fit  to  direct.  Davis  t'.  Gray, 
16  Wall.  203,  213,  218,  21   L.   Ed.  447. 

37.  Same;  ancillary  jurisdiction. — 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. 
609,  632,  17  L.  Ed.  8-86;  Wiswall  v. 
Sampson,  14  How.  52,  14  L.  Ed.  322; 
Freeman  v.  Howe.  24  How.  450,  460,  16 
L.  Ed.  749;  People's  Bank  v.  Calhoun, 
102  U.  S.  256,  262.  26  L.  Ed.  101;  White 
V.  Ewing,  159  U.  S.  36,  39,  40  L.  Ed.  67. 
See  post,  "Jurisdiction,"  VI,  A,  3;  "Juris- 
diction," VI,  B,  2.  And  see  the  title 
COURTS,   vol.    4,   pp.    988,   989. 

And  if  the  property  has  been  taken  il- 
legally from  the  custody  of  the  receiver, 
it  is  equally  clear  that  the  court  has  not 
lost  thereby  the  jurisdiction  over  the 
property,  or  the  right  to  determine  where 
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6.  Receiver's  Application  for  Protection. — In  order  to  sustain  the  re- 
ceiver's application  for  protection,  the  ordinary  grounds  of  equity  interposi- 
tion are  not  required  to  be  set  forth.^^ 

7.  Conflict  of  Concurrent  Jurisdictions — a.  General  Rule. — It  is  a  rule 
of  general  application  that  where  property  is  in  the  actual  possession  of  one 
court  of  competent  jurisdiction,  such  possession  cannot  be  disturbed  by  process 
out  of  another  court  of  concurrent  jurisdiction.  The  court  which  first  obtains 
jurisdiction  is  entitled  to  retain  it  without  interference,  and  cannot  be  deprived 
of  its  right  to  do  so  because  it  may  not  have  first  obtained  physical  possession  of 
the  property  in  dispute/'^ 

Conflict  between  State  and  Federal  Authorities. — This  doctrine  finds 
its  most  frequent  application  in  cases  of  conflict  between  state  and  federal 
courts.  Until  the  administration  of  the  estate  has  been  completed,  and  the  re- 
ceivership terminated,  no  court  of  the  one  government  can  by  collateral  suit 
assume  to  deal  with  rights  of  property  or  of  action  constituting  part  of  the  es- 
tate within  the  exclusive  jurisdiction  and  control  of  the  courts  of  the  other.'"^ 

Wrongful  Possession  Not  Cured  by  Forcible  Continuance. — The  mere 
forcible  continuance  of  possession  by  the  federal  court,  of  property  wrongfully 
taken  out  of  the  possession  of  a  receiver  appointed  by  a  state  court,  does  not 
transform  that  which  was  in  the  first  instance  a  wrongful  into  a  rightful  pos- 
session.^^ 

Immaterial  Whether  State  Officer  Be  Armed  with  Executive  or  Ju- 
dicial Writ. — And  it  is  immaterial  whether  the  state  ofiicer  seeking  to  deprive 
a  federal  receiver  of  his  possession  be  armed  with  a  writ  from  the  judicial  or 
from  the  executive  or  administrative  departments  of  the  state  government. 
In  either  case  the  property  is  as  much  withdrawn  from  his  reach  as  if  it  were 
beyond  the  territorial  Timits  of  the  state.* ^ 


it  shall  go,  so  far  as  that  right  is  involved 
in  that  suit.  Minnesota  Co.  v.  St.  Paul 
Co.,  2  Wall.  609,  633,  17  L.  Ed.  886. 

38.  Receiver's  application  for  protec- 
tion.—In  re  Tyler,  149  U.  S.  164,  181,  37 
L.   Ed.  689. 

39.  Conflict  of  concurrent  jurisdictions; 
general  rule. — Moran  v.  Stiirgcs,  154  U. 
S.  256,  274,  38  L.  Ed.  981.  See  the  title 
COURTS,  vol.  4,  pp.  1170,  1171,  1172, 
1173,   1174,    1175,   et    seq. 

40.  Conflict  between  state  and  federal 
authorities. — Williams  v.  Benedict,  8 
How.  107,  12  L.  Ed.  1007;  Peale  t'.  Phipps, 
14  How.  368,  374.  14  L.  Ed.  459;  Wiswall 
V.  Sampson,  14  How.  52,  14  L.  Ed.  322; 
Pulliam  V.  Osborne,  17  How.  471,  15  L. 
Ed.  154;  Peoples'  Bank  v.  Calhoun,  102 
J.  S.  256,  26  L.  Ed.  101;  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  Ed.  672;  Sa- 
vannah V.  Jesup,  106  U.  S.  563,  565,  27  L. 
Ed.  276;  Heidrittcr  v.  Elizabeth  Oil-Clolh 
Co.,  112  U.  S.  294,  28  L.  Ed.  728;  Lead- 
ville  Coal  Co.  v.  McCreery,  141  U.  S.  475, 
477,  35  L.  Ed.  824;  In  re  Tyler,  149  U.  S. 
164,  37  L.  Ed.  689;  Porter  v.  Sabin,  149 
U.  S.  473,  480,  37  L-  Ed.  815;  Byers  v. 
McAuley,  149  U.  S.  008,  619,  37  L.  Ed. 
867;  Shields  v.  Coleman,  157  U.  S.  168, 
177,  39  L.  Ed.  660;  Missouri  Pac.  R.  Co. 
V.  Fitzgerald,  160  U.  S.  556,  578,  40  L.  Ed. 
536;  In  re  Clietwood,  165  U.  S.  443,  41  L. 
Ed.  782.  See,  also,  the  titles  .A.PPEAL 
AND  ERROR,  vol.  1,  p.  725;  COURTS, 
vol.  4,  pp.  931,  988,  989. 

In  Wiswall  v.  Sampson,  14  How.  52,  14 
L.  Ed.  322.  it  was  held  that  where  certain 


lands  were  in  the  hands  of  a  receiver, 
appointed  by  the  chancery  court  of  Ala- 
bama, in  a  case  pending  before  it,  they 
could  not  be  sold  by  the  marshal  upon 
process  of  execution,  issuing  out  of  the 
circuit  court  of  the  United  States  tor 
that  district,  although  the  judgment  upon 
which  the  process  issued  was  a  lien  upon 
the  land  and  the  execution  was  laid  be- 
fore the  receiver  obtained  actual  posses- 
sion of  the  property.  Peale  v.  Phipps, 
14   How.   368,    375,   14   L.    Ed.   459. 

41.  Wrongful  possession  not  cured  by 
forcible  continuance. — Shields  v.  Cole- 
man.   157   U.    S.    168,    183,    39    L.    Ed.    660. 

Effect  of  act  of  March  3,  1887,  permit- 
ting suits  against  federal  receivers. — See 
post,  "Act  of  March  3,  1887,"  VI,  B,  1,  b, 
(2),   et   seq. 

42.  Nature  of  writ  immaterial. — Sa- 
vannah V.  Jesup,  106  U.  S.  563,  27  L.  Ed. 
276;  In  re  Tyler,  149  U.  S.  164,  183,  37  L. 
Ed.    689. 

A  dispensary  constable,  acting  under 
the  authority  of  the  South  Carolina  dis- 
pensary act,  has  no  authority  to  seize 
liquors  which  are  in  the  possession  of  a 
receiver  engaged  in  operating  a  railroad 
in  the  state  under  appointment  of  a  fed- 
eral court.  The  possession  of  the  re- 
ceiver is  the  possession  of  the  court,  and 
the  act  of  the  constable  is  a  contempt  of 
the  court.  The  proper  procedure,  if  the 
liquor  was  held  by  the  receiver  in  viola- 
tion of  law,  would  have  been  to  make 
such  representation  to  the  court  in  which 
the  receiver  was  appointed.  In  re  Swan, 
1.50    U.    S.    637.   37    L.    Ed.    1207. 
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b.  Limitations  and  Exceptions— {\)  Jurisdiction  Not  Concurrent  or  One 
Court  Wholly  zvithout  Jurisdiction. — Where  the  jurisdiction  is  not  concurrent 
and  the  subject  matter  in  Htigation  in  the  one  is  not  within  the  cognizance  of 
the  other,  while  actual  or  even  constructive  possession  may,  for  the  time  be- 
ing, and  in  order  to  avoid  unseemly  collision,  prevent  the  one  from  disturbing 
sucii  possession,  yet  where  there  is  neither  actual  nor  constructive  possession 
there  is  no  obstacle  to  proceeding,  and  action  thus  taken  cannot  be  invalidated 
bv  the  doctrine  of  relation.-*^ 

Court  Wholly  without  Jurisdiction. — If  the  order  appointing  a  receiver 
is  absolutely  null  and  void  (as,  for  example,  where  he  is  appointed  during  va- 
cation without  any  jurisdiction  in  the  court  so  to  do)  his  possession  and  custody 
of  the  property  is  not  that  of  the  court  which  he  assumes  to  represent,  and  the 
doctrine  which  applies  to  courts  of  concurrent  jurisdiction  where  one  has  first 
obtained  custody  of  the  property  or  subject  matter  of  the  suit  does  not  apply.'*'* 

(2)  Where  Proceeding  Insufficient  to  Drazi'  Property  under  Jurisdiction  and 
Control  of  Court. — If  the  nature  of  the  proceeding  was  such  that  the  property 
was  not  actually  drawn  into  the  custody  and  control  of  the  court,  the  rule  in 
question  has  no  application.'*^ 

(3)  Where  Property  Has  Been  Released  from  Custody. — When  a  court, 
after  making  a  valid  appointment  of  a  receiver,  accepts  a  bond  in  lieu  of  the 
property,  discharges  the  receiver,  and  orders  him  to  turn  over  the  property  to  the 
owners,'  which  is  done,  it  cannot  be  held  that  the  mere  continuance  of  the  suit 
operates  to  prevent  any  other  court   from  touching  that  property.'*^ 

(4)  Where  Suit  Does  Not  Seek  to  Interfere  zinth  Receiver's  Possession. — : 
The  state  courts  have  jurisdiction  of  a  suit  against  a  corporation  for  which  the 
federal  courts  have  appointed   a  receiver  where   the  suit  does   not  seek  to  de- 


43.  Limitations  and  exceptions;  where 
jurisdiction  not  concurrent. — Moran  v. 
Sturges,  154  U.  S.  256,  284,  38  L.  Ed. 
981. 

Thus  where  a  receiver  was  appointed 
by  a  state  court  and  ordered  to  take  pos- 
session of  certain  tow  boats,  and  the 
boats  were  seized  by  a  marshal  of  the 
federal  district  court  in  a  proceeding  by 
certain  creditors  to  enforce  their  mari- 
time liens  in  admiralty  before  the  re- 
ceiver had  qualified  by  giving  bond  and 
before  he  had  taken  actual  possession,  it 
was  held,  that  the  action  of  the  marshal 
was  not  an  unlawful  interference  with  the 
possession  of  the  receiver  appointed  by 
the  state  court;  the  federal  district  court 
having  exclusive  jurisdiction  over  the 
proceedings  in  admiralty  to  enforce  the 
maritime  liens  and  the  state  court  hav- 
ing no  power  to  deprive  the  holders  of 
those  liens  of  their  right  to  pursue  their 
remedy  in  admiralty.  Moran  v.  Sturges, 
l.''>4  U.  S.  256,  284,  38  L.  Ed.  981.  See, 
also,  the  title  ADMIRALTY,  vol.  1,  p. 
139. 

The  rule  can  have  only  a  qualified  ap- 
plication where  winding  up  proceedings 
are  superseded  by  those  in  bankruptcy, 
as  to  which  the  jurisdiction  is  not  con- 
current. Still  it  olitains  as  a  rule  of 
comity.  In  re  Watts,  190  U.  S.  1.  27,  47 
L.  Ed.  9?,.-?.  See,  also,  the  title  BANK- 
RUPTCY, vol.  2,  p.  85;:. 

44,  Court  wholly  without  jurisdiction. 
— Hammock  v.  Loan,  etc.,  Co.,  105  U.  S. 
77,  82,  26  L.   Ed.   1111. 


45.  Where  proceeding  insufficient  to 
bring  property  under  control   of  court. — 

Put-in-Bay     Waterworks,      etc.,      Co.      v. 
Ryan,  181  U.   S.  409,  430,  45  L.   Ed.  927. 

A  replevin  suit  in  a  state  court  arising 
out  of  the  controversy-  between  a  railway 
company  and  its  vice  president,  and  af- 
fecting only  certain  articles  of  personal 
property,  which  are  transferred  from  the 
possession  of  one  party  to  the  other,  can- 
not, as  against  a  receiver  subsequently 
appointed  by  a  federal  court,  draw  into 
the  jurisdiction  and  control  of  a  state 
court  the  railroad  and  franchises  of  the 
railway  company  so  as  to  preclude  cred- 
itors of  the  company  from  instituting 
proceedings  in  the  federal  court.  Such 
property  and  franchises  are  not  to  be 
deemed,  either  actually  or  constructively, 
in  the  possession  of  the  state  court  as 
against  the  federal  receiver.  Put-in-Bay 
Waterworks,  etc.,  Co.  v.  Ryan,  181  U.  S. 
409,    430,    45    L.    Kd.    927. 

46.  Where  property  has  been  released 
from  custody. — Sliields  z:  Coleman,  157 
U.  S.  168,  179,  39  L.  Ed.  660.  See,  in  ac- 
cord: Texas,  etc.,  R.  Co.  v.  Johnson,  151 
U.  S.  81,  102,  38  L.  Ed.  81;  Texas,  etc.,  R. 
Co.  r.  Bloom,  164  U.  S.  636,  41  L.  Ed. 
580;  Texas,  etc.,  R.  Co.  z:  Gay,  167  U.  S. 
745,  42  L.  Ed.  1209;  Houston,  etc.,  R.  Co. 
V.  Bowles,  168  U.  S.  706,  42  L.  Ed.  1213. 

And  while  it  is  true  that  the  federal 
circuit  court  had  the  power  to  set  aside 
its  order  accepting  security  in  place  of 
tlie  property  and  to  enter  a  new  order  for 
taking  possession  by  a  receiver,  yet  such 
an    order    could    not    relate    back    to    the 
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prive  the  receiver  of  possession;    such  as  a  suit  to  cancel  the  record  of  a  satis- 
fied mortgage.'*'^ 

(5)  Wak'cr  of  Exclusive  Jurisdiction. — See  post,  "Waiver  of  Exclusive  Ju- 
risdiction; Estoppel,"  VI,  B,  1,  b,   (1). 

V.    Care  and  Management  of  Property;  Powers,  Duties  and  Liabilities 

of  Receivers. 

A.  Generally  as  to  Powers  and  Duties.— A  receiver  is  an  officer  of  the 
court  and  subject  to  its  directions  and  orders.^^  He  has  no  powers  except  such 
as  are  conferred  upon  him  by  the  order  of  his  appointment  and  the  course  and 
practice  of  the  court.^^ 

Powers  Larger  than  Formerly.— But  while  the  mere  appointment  vests 
the  receiver  with  but  little  discretion,^*^*  it  has  become  usual,  in  the  prooress  and 
growth  of  equity  jurisdiction,  to  clothe  such  officers  with  much  larger  powers 
than  were  formerly  con f erred. -^^ 

B,  Care  and  Management  of  Property — 1.    Application  to  Court  for 

Instructions. — While  in  the  discharge  of  his  official  duties,  a  receiver  is  at  all 

times  entitled  to  apply  to  the  court  for  instruction  and  advice  with  regard  to  the 

care  and  management  of  property  and  the  expenditure  of  funds  in  his  posses- 
sion.'^^ 

2.  Pre;sErvation  of  PropFRTY — a.  Generally.— VroT^^ny  subject  to  liens  and 
claims  and  debts,  of  various  characters  and  ranks,  which  is  brought  within  the 
cognizance  of  a  court  of  equity  for  administration  and  conversion  into  money 
and  distribution,  is  a  trust  fund.  It  is  to  be  preserved  for  those  entitled  to  it. 
This  must  be  done  by  the  hands  of  the  court,  through  officers.^^ 


original  filing  of  the  bill  so  as  to  invali- 
date action  taken  by  other  courts  during 
the  meantime.  Shields  v.  Coleman,  157 
U.   S.    168,   179,   39   L.    Ed.    660. 

47.  Where  suit  does  not  seek  to  inter- 
fere with  receiver's  possession. — Calhoun 
r.    Lanaux,    V?.l   U.    S.   634,   32   L-   Ed.    297. 

A  suit  may  be  instituted  by  a  mort- 
gagor in  a  state  court  for  a  mandamus  to 
compel  a  recorder  of  mortgages  in  the 
state  to  cancel  and  erase  from  his  books 
the  record  of  a  mortgage  which  has  been 
paid  and  satisfied,  notwithstanding  the 
mortgagee  company  is  in  the  hands  of  a 
receiver  appointed  by  the  federal  court. 
Calhoun  v.  Lanaux,  127  U.  S.  634,  639, 
640,   32   L.    Ed.    2<iS. 

In  the  case  of  Bank  v.  Pahquioque 
Bank.  14  Wall.  383,  388,  20  L.  Ed.  840,  it 
was  decided  that  a  suit  might  be  brought 
in  the  state  court  against  a  national  bank, 
although  it  had  made  default  m  paying 
its  circulating  notes  and  a  receiver  had 
been  appointed  by  the  comptroller  of  the 
currency. 

48.  General  powers  and  duties  of  re- 
ceivers.— ^Stuart  V.  Boulware,  133  U.  S.  78, 
81,   33   L.    Ed.   .568. 

49.  Same.— Booth  v.  Clark,  17  How. 
322,  331,  1.5  L.  Ed.  164;  Davis  7-.  Gray.  16 
Wall.    203,   213,    218,    21    L.    Ed.    447. 

An  assignee  under  the  statute  of  Newr 
York.— See  Booth  v.  Clark,  17  How.  322, 
331,  1.5  L.   Ed.  164. 

National  bank  receivers. — As  to  the 
powers  and  duties  of  national  bank  re- 
ceivers, see  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  183,  et  seq. 

50.  Mere  appointment  carries  but  little 
discretion. — Davis    v.    Gray,    16   Wall.    203, 


213,  219,  21  L.  Ed.  447;  Booth  v.  Clark,  17 
How.   322,  331,   15   L.   Ed.    164. 

51.  Powers  larger  than  formerly.— In 
some  of  the  states  they  are  by  statutes 
charged  with  the  duty  of  settling  the  af- 
fairs of  certain  corporations  when  in- 
solvent, and  are  authorized  expressly  to 
sue  in  their  own  names.  It  is  not  un- 
usual for  courts  of  equity  to  put  them  in 
charge  of  the  railroads  of  companies 
which  have  fallen  into  financial  embar- 
rassment, and  to  require  them  to  operate 
such  roads  until  the  difliculties  are  re- 
moved, or  such  arrangements  are  made 
that  the  roads  can  be  sold  with  the  least 
sacrifice  of  the  interests  of  those  con- 
cerned. There  is  no  reason  why  a  court 
of  equity,  in  the  exercise  of  its  undoubted 
authority,  may  not  accomplish  all  the 
best  results  intended  to  be  secured  by 
such  legislation  without  its  aid.  Davis  v. 
Gray,  16  Wall.  203,  213,  220,  21  L  Ed 
447. 

52.  Application  to  court  for  instruc- 
tions.— Grant  7'.  PhtTnix  Life  Ins.  Co  ,  121 
U.  S.  118,  120,  30  L.  Ed.  909;  Stuart  v 
Boulware.  133  U.  S.  78,  81,  33  L.  Ed. 
568. 

Application  pending  appeal.— Such  an 
application  may  be  made  to  the  lower 
court  even  pending  an  appeal  from  its 
decree.  Bronson  7-.  La  Crosse,  etc.,  R. 
Co..  1  Wall.  405,  410,  17  L.  Ed.  616;  Grant 
V.  Phoenix  Life  Ins.  Co.,  121  U  S  118 
120.   30  L.   Ed.  909. 

53.  Preservation  of  property. — Union 
Trust  Co.  7'.  Illinois  Midland  R.  Co.,  117 
U.   S.   434,  455,  29   L.    Ed.   9fi3. 

The  cliaracter  of  the  property  gives 
clinracter  to  the  particular  species  of  ores- 
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b.  Continuation  of  Business. — As  a  general  proposition,  a  receiver  has  no 
authority,  as  such,  to  continue  and  carry  on  the  business  of  which  he  is  ap- 
pointed receiver  ;5"*  but  there  is  a  discretion  on  the  part  of  the  court  to  permit 
this  to  be  done  temporarily  when  the  interests  of  the  parties  seem  to  re- 
quire it.^^ 

Continued  Operation  of  Railroad  by  Receiver. — Out  of  consideration 
for  the  public,  the  court  may  order  the  continued  operation  of  a  railroad  by 
a  receiver.^*'  It  is  the  duty  of  a  receiver,  appointed  by  a  federal  court  to  take 
charge  of  a  railroad,  to  operate  such  road  according  to  the  laws  of  the  state  in 
which  it  is  situated.^' 

Same;  Liability  for  Claims  Arising  Ex  Delicto. — See  post,  "Liability  of 
Receiver  or  Road  for  Claims  Arising  Ex  Delicto,"  V ,  D,  et  seq. 

c.  Preservation  Pending  Appeal. — Where  the  court  has  jurisdiction  over  the 
subject  matter,  and  a  decree  has  been  rendered  afifecting  the  property  in  litiga- 
tion and  an  appeal  is  taken  to  the  supreme  court,  as  the  property  in  controversy 
is  not  brought  into  the  appellate  tribunal,  but  remains  in  the  custody  and  care 
of  the  court  below,  full  power  exists  in  that  court  pending  the  appeal  to  adopt 
all  proper  and  judicious  measures  to  protect  and  preserve  it  from  waste  or 
loss.-'^s 

C.  Contracts  and  Expenditures — 1.  GeneralIvY. — A  receiver  is  not  au- 
thorized, without  the  previous  direction  of  the  court,  to  incur  any  expenses  on 
account  or  property  in  his  hands  beyond  what  is  absolutely  essential  to  its 
preservation  and  use,  as  contemplated  by  his  appointment.-' '^ 


ervation  which  it  requires.  Unimproved 
land  may  lie  idle,  with  only  payment  of 
taxes.  Improved  property  should  be 
rented.  Movable  property  that  is  not 
perishable  may  be  locked  up  and  kept; 
but  if  perishable,  it  must  be  sold,  by  way 
of  preservation.  Union  Trust  Co.  v.  Illi- 
nois Midland  R.  Co.,  117  U.  S.  434,  455, 
29    L.    Ed.   963. 

54.  Continuation  of  business. — Cow- 
drey  V.  Galveston,  etc.,  R.  Co.,  93  U.  S. 
352,    23     L.     Ed.     950. 

55.  Same.— Cake  v.  Mohun,  164  U.  S. 
311,   315,   41    L.    Ed.    447. 

The  court  did  not  exceed  its  authority 
in  directing  a  receiver  to  keep  a  hotel 
open  during  the  pendency  of  the  suit, 
and  to  borrow  money,  not  exceeding  a 
specified  amount,  for  the  purpose  of  pay- 
ing the  rent  and  other  necessary  and 
urgent  debts  incurred  or  to  be  incurred  on 
account  of  running  expenses  of  the  hotel, 
where  the  closing  of  the  hotel,  even  tem- 
porarily, would  probably  have  been  at- 
tended by  serious  loss  to  the  good  will 
of  the  business.  Cake  v.  Mohun,  164  U. 
S.    311,    316,   41    L.    Ed.    447. 

56.  Continued  operation  of  railroad; 
considerations  of  public  interest. — Wal- 
lace V.  Loomis,  97  U.  S.  146,  24  L-  Ed. 
S95;  Barton  v.  Barbour,  104  U.  S.  126,  26 
L.  Ed.  672;  Miltcnberger  v.  Logansport 
R.  Co.,  106  U.  S.  286,  311,  27  L.  Ed.  117; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  455,  29  L.  Ed.  963;  Joy 
:•.    St.    Louis,    13S    U.    S.    1,   34    L.    Ed.    843. 

57.  Same;  compliance  with  state  and 
federal  law. — .^ct  of  .Xugust  13,  1888,  c. 
866,  §  2;  25  Stat.  433,  436;  United  States 
V.  Harris,  177  U.  S.  305.  44  L.  Ed.  780; 
Erb  V.  Morasch,  177  U.  S.  584,  44  L.  Ed. 
897. 


Duty  to  comply  with  federal  statutes, 
respecting  the  transportation  of  live 
stock.— See  the  title  CARRIERS,  vol.  3, 
p.  621. 

58.  It  has  been  held  that  such  applica- 
tion might  be  made  to  the  lower  court 
even  though  the  appeal  pending  operated 
as  a  supersedeas.  Grant  v.  Phoenix  Life 
Ins.  Co.,  121  U.  S.  118,  120,  121,  30  L. 
Ed.    909. 

Preservation  pending  appeal. — Bron- 
son  V.  La  Crosse,  etc.,  R.  Co..  1  Wall. 
405,   410,   17   L.    Ed.   616. 

Operation  of  railroad. — In  such  case 
there  can  be  no  well-founded  objection 
to  the  running  of  a  railroad,  and  the  rea- 
sonable application  and  expenditure  of  its 
revenues  for  that  purpose.  But  beyond 
this,  any  appropriation  of  the  revenues 
is  not  warranted.  They  should  be  re- 
served for  such  disposition  as  may  be  di- 
rected by  the  final  decree  in  the  cause. 
Bronson  v.  La  Crosse,  etc.,  R.  Co.,  1 
Wall.   405,  410,   17   L.   Ed.   616. 

59.  Contracts  and  expenditures;  gen- 
eral powers  of  receiver. — Cowdrcy  v.  Gal- 
veston, etc.,  R.  Co.,  93  U.  S.  352,  23  L. 
Ed.  950;  Thompson  v.  Phenix  Ins.  Co., 
136  U.   S.   287.  293.  34  L.   Ed.  408. 

Expenditures  to  defeat  subsidy  to  rival 
road. — Accordingly,  the  expenditures  of 
a  receiver  to  defeat  a  proposed  subsidy 
from  a  city,  to  aid  in  the  construction  of 
a  railroad  parallel  with  the  one  in  his 
hands,  were  properly  disallowed  in-  the 
settlement  of  his  final  account,  although 
such  road,  if  constructed,  might  have  di- 
minished the  future  earnings  of  the  road 
in  his  charge.  Cowdrey  v.  Galveston, 
etc.,  R.  Co.,  93  U.   S.  352,  23  L.   Ed.  950. 

Construction  of  branch  road. — Where 
under    the    terms    of   his   aooointment    thft 
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Where  Receiver  Authorized  to  Continue  the  Business. — Where  the  re- 
ceiver is  authorized  to  continue  the  business,  the  power  to  incur  obhgations  for 
suppHes  and  materials  incidental  to  the  business  follows  as  a  necessary  incident 
to  the  receivership.'^"  But  it  is  equally  well  settled  that  the  courts  decline  to. 
sanction  the  exercise  of  this  discretion  on  the  part  of  receivers  in  respect  to- 
large  outlays,  or  contracts  extending  beyond  the  receivership,  and  intended  to 
be  binding  upon  the  trust.*^^ 

Ratification  of  Unauthorized  Contracts. — Until  his  contracts  are  approved 
and  ratified  by  the  ccnrt.  the  court  is  at  liberty  to  deal  with  them  as  to  it  shall 
appear  just,  and  may  either  modify  them  or  disregard  them  entirely.  All  per- 
sons dealing  with  receivers  do  so  at  their  peril,  and  are  bound  to  take  notice  of 
their  incapacity  to  conclude  a  binding  contract  without  the  sanction  of  the 
court.^- 

Determination  of  Price  May  Be  Left  to  Receiver. — Wliile  it  would  be 
more  satisfactory  if  the  court  would  fully  inform  itself  of  the  terms  of  a  con- 
tract and  of  the  price  to  be  paid  tliereunder,  and  then  give  the  receiver  the  req- 
uisite authority  to  enter  into  it,  yet  it  is  a  question  for  the  court  whether  or  not 


receiver  is  not  entitled  to  the  possession 
of  any  property  except  that  covered  by 
the  mortgage,  and  the  court  is  of  opinion 
that  subsequently  acquired  municipal  aid 
bonds  are  not  covered  by  the  mortgage, 
the  receiver  has  no  right  to  the  posses- 
sion of  these  bonds;  and,  in  the  absence 
of  special  authority  from  the  court,  no 
power  to  contract  with  the  county  court 
for  the  construction  of  a  branch  road  in 
consideration  of  the  delivery  of  such 
bonds  to  him.  Smith  v.  McCullough,  104 
U.   S.   25,  29,   26   L.   Ed.  637. 

Insurance. — See  the  title  INSUR- 
ANCE,  vol.    7,   p.    113. 

60.  Powers  incident  to  continuation  of 
business. — Cake  v.  Mohun,  164  U.  S.  311, 
316,  41  L.  Ed.  447,  citing  Barton  v.  Bar- 
bour, 104  U.  S.  126,  135,  26  L.  Ed.  672; 
Thompson  7'.  Phenix  Ins.  Co.,  136  U.  S. 
287,   293,    34   L.    Ed.   408. 

Railroad  receiver  may  incur  ordinary 
expense  or  liability. — "A  receiver,  with- 
out the  previous  sanction  of  the  court, 
manifested  by  special  orders,  may  incur 
ordinary  expenses  or  liability  for  supplies, 
material  or  labor  needed  in  the  daily  ad- 
ministration of  railroad  property  com- 
mitted to  his  care  as  an  officer  of  the 
court."  Chicago  Deposit  Vault  Co.  v. 
McNulta,  153  U.  S.  554,  561,  38  L.  Ed. 
819. 

Same;  contract  for  through  carriage. — 
A  contract  for  through  carriage  is  within 
the  implied  powers  of  the  receiver  of  a 
railroad  company  and  does  not  require 
special  permission  from  the  court.  Such 
a  contract  entered  into  by  the  duly  em- 
ployed and  authorized  agents  of  the  re- 
ceivership is  binding  upon  the  receiver. 
Northern  Pac.  R.  Co.  z'.  American  Trad- 
ing Co.,  195  U.  S.  439,  49  L.  Ed.  269.  Sec, 
also,  the  title  CARRIERS,  vol.  3,  p.  611. 

61.  No  implied  power  to  make  large 
outlays. — Chicago  Deposit  Vault  Co.  t'. 
McNulta,  153  U.  S.  554,  561,  38  L.  Ed. 
819;  Girard  Ins..  etc.,  Co.  v.  Cooper,  162 
U.  S.  529,  40  E.   Ed.   1062. 


Same;  railroad  receivers. — While  a  re- 
ceiver entrusted  with  the  operation  of  a 
railroad  mu?t  necessarily  be  allowed  a 
certain  discretion,  yet  transactions,  such 
as  loans  of  great  magnitude,  are  unwar- 
rantable without  the  previous  authoritj' 
of  the  court.  Union  Trust  Co.  v.  Illinois. 
Midland  R.  Co.,  117  U.  S.  434,  476,  47'.). 
29    L.    Ed.   963. 

Thus  it  has  been  held  that  a  receiver 
of  a  railway  company  had  no  authority 
to  contract  for  general  offices  for  the  use 
of  the  receivership  beyond  the  time  of 
the  actual  occupancy,  and  that  upon  his 
ceasing  to  occupy  the  offices  the  lessors, 
could  not  recover  rent  for  the  unexpired 
portion  of  the  lease.  Chicago  Deposit 
Vault  Co.  V.  McNulta,  153  U.  S.  554,  563, 
38    L.    Ed.    819. 

62.  Ratification  of  unauthorized  con- 
tracts.— Chicago  Deposit  Vault  Co.  v.  Mc- 
Nulta, 153  U.   S.   554,  562,  38   L.   Ed.  819. 

Informal  approval  or  ratification. — - 
Where  it  appears  that  plans  and  specifica- 
tions were  laid  before  the  judge  and 
other  officers  of  the  court,  and  were  ap- 
proved by  them,  and  the  work  directed- 
to  be  done,  but  without  the  entry  of  a 
formal  order  to  that  effect;  and  the  court 
subsequently  and  with  full  knowledge  of 
the  facts  and  upon  evidence  then  adduced, 
declared  the  validity  of  the  claim  and  re- 
ferred it  to  the  master  to  ascertain  the- 
amount  done,  such  action  on  the  part  of 
the  court  was  a  sufficient  ratification  of 
the  action  of  the  receiver  in  directing  the 
work  to  be  done.  Girard  Ins.,  etc.,  Co. 
V.  Cooper,  162  U.  S.  5;>9,  544,  40  L.  Ed. 
106;.>. 

Where  a  receiver  without  authoritj'  of 
court  leased  general  offices  for  the  use  of 
the  receivership,  it  was  held  that  the  fact 
that  the  monthly  payment  of  rents  were 
allowed  by  the  master  and  reported  to 
the  court  and  on  report  confirmed,  did 
not  constitute  a  judicial  approval  of  the 
lease  itself.  Chicago  Deposit  Vault  Cc*., 
7'.  McNulta,  153  U.  S.  554,  563,  38  L.  Ed, 
819. 
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it   will  leave  the  determination  of  the  price  to  the  discretion  of  the  receiver. 

2.  Employment  of  Counsel. — He  is  permitted  to  ohtain  counsel  for  him- 
self, and  counsel  fees  are  considered  as  within  the  just  allowances  that  may  be 
made  by  the  court."^ 

3.  Receivers'  Certificates;  Displacement  of  Prior  Liens,  etc. — See  post, 
"Receivers  Certificates  and  Mortgages,"  VII,  D,  1,  b,  (2),  (a),  bb;  "Power  of 
Court  to  Displace  Lien,"  VII,  D,  1,  c,  (2),  (b). 

4.  Adoption  of  Existing  Contracts,  Leases,  etc. — A  receiver  does  not  by 
virtue  of  his  appointment  become  liable  upon  existing  covenants  and  agreements. 
He  is  not  bound  to  adopt  the  contracts,  accept  the  leases,  or  otherwise  step  into 
the  shoes  of  his  assignor,  if  in  his  opinion  it  would  be  unprofitable  or  undesirable 
to  do  so,  but  is  entitled  to  a  reasonable  time  to  elect  whether  to  adopt  or  repu- 
diate such  contracts.'""' 

Express  Agreement  to  Adopt  Contract  or  Lease  Unnecessary. — It  is 
not  necessary  that  a  receiver  should  deliberately  agree  to  be  bound  by  the  terms 
of  a  contract  entered  into  by  the  railroad  before  his  appointment  and  to  which 
he  is  not  a  party;  it  is  sufficient  if.  having  knowledge  of  such  contract,  he  de- 
liberately enters  into  reFations  with  the  other  party  thereto  which  are  consist- 
ent only  with  the  adoption  of  the  contract.«« 

Effect  of  Adopting  Lease  or  Contract. — If  he  elect  to  adopt  a  lease,  the 
receiver  becomes  vested  with  the  title  to  the  leasehold  interest,  and  a  privity  of 


63.  Determination  of  price  may  be  left 
to  receiver. — Girard  Ins.,  etc.,  Co.  v. 
Cooper,  162  U.  S.  5;?9,  544,  40  L.  Ed. 
1('()2. 

64.  Employment  of  counsel— Stuart  v. 
Bouhvare,    i:!3    U.    S.    78,    81,    33    L.    Ed. 

fiGS. 

So  far  as  the  allowances  to  counsel  are 
cgncerned,  it  is  a  mere  question  as  to 
their  reasonableness.  Stuart  v.  Boul- 
ware,   133  U.   S.  78,  81,  33   L.   Ed.   568. 

65.  Adoption  of  existing  contracts.-— 
Sunflower  Oil  Co.  v.  Wilson,  142  U.  S. 
.^13,  322,  35  L.  Ed.  1025;  Qumcy,  etc.,  R. 
Co  V.  Humphreys,  145  U.  S.  82,  36  L.  Ed. 
6''.'>-  St  Joseph,  etc..  R.  Co.  v.  Humphreys, 
145'  U.  S.  105,  36  L.  Ed.  640;  United 
States  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
150  U  S.  287,  37  L.  Ed.  1085;  Seney  V. 
Wabash,  etc.,  R.  Co.,  150  U.  S.  310,  37 
L.   Ed.   1092. 

Receivers  are  not  bound  to  accept 
property  which,  in  their  judgment,  is  of 
an  onerous  and  unprofitabl«  nature,  and 
would  burden  instead  of  benefitmg  the 
estate,  and  can  elect  whether  they  wil 
r.ccept  or  not  after  due  consideration  and 
within  a  reasonable  time.  Dushane  v. 
Beall,  161  U.  S.  513,  515,  40  L.  Ed.  791. 
Accord:  Quincy,  etc.,  R.  Co.  v.  Humph- 
reys, 145  U.  S.  82.  36  L.  Ed.  632;  St. 
Joseph,  etc.,  R.  Co.  v.  Humphreys,  145 
U  S  105,  36  L.  Ed.  640;  Sunflower  Oil 
Co.  V.  Wilson,  142  U.  S.  313,  35  L.  Ed. 
1025;  United  States  Trust  Co.  v.  Wa- 
bash, etc.,  R.  Co.,  150  U.  S.  287,  37  L- 
Ed.    1085. 

Railway  receivers;  operation  of  leased 
roads.— After  the  appointment  of  receiv- 
ers made  in  pursuance  of  the  prayer  of 
the  bill,  the  court  does  not  bind  itself  or 
its  receivers  to  pay  the  agreed  rentals  of 
a  leased  line  eo  instanti  by  the  mere  act 
of  taking  possession.     The  receiver  is  en- 


titled to  a  reasonable  time  to  elect 
whether  he  will  adopt  the  lease  and  con- 
tinue to  operate  the  road,  or  whether  he 
will  insist  upon  the  inability  of  the  com- 
pany to  pay,  and  return  the  leased  prop- 
erty in  good  order  and  condition,  paying, 
of  course,  the  stipulated  rental  for  it  so 
long  as  he  used  it.  Quincy,  etc.,  R.  Co. 
V.  Humphreys,  145  U.  S.  82,  36  L.  Ed. 
632;  St.  Joseph,  etc.,  R.  Co.  v.  Humph- 
reys, 145  U.  S.  105,  36  L.  Ed.  640;  United 
States  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
150  U.  S.  287,  37  L.  Ed.  1085;  Sunflower 
Oil  Co.  V.  Wilson,  142  U.  S.  313,  35  L. 
Ed.  1025;  Seney  v.  Wabash,  etc.,  R.  Co., 
150   U.    S.   310,   37    L.    Ed.    1092. 

In  the  case  of  a  road  leased  previous 
to  the  appointment  of  a  receiver,  if  the 
lessee  road  is  not  paying  its  operating 
expenses,  the  court  is  not  bound  to  direct 
the  receivers  to  continue  its  operation  at 
a  loss  to  the  bondholders  of  the  lessee 
road  and  at  a  loss  to  other  roads  operated 
by  the  lessee.  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  36  L.  Ed.  632; 
St.  Joseph,  etc.,  R.  Co.  v.  Humphreys, 
145    U.    S.    105,    36    L.    Ed.    640. 

Contract  giving  express  company  ex- 
clusive privileges  upon  road. — See  Ex- 
press Co  V.  Railroad  Co.,  99  U.  S.  191,  25 
L.    Ed.   319. 

66.  Express  agreement  to  adopt  con- 
tract or  lease  unnecessary. — Wiggins 
Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142  U. 
S.   306,   408,   35   L.   Ed.   1055. 

Where  the  receivers  with  full  knowl- 
edge of  all  that  was  being  done,  per- 
mitted work  upon  the  building  which  was 
in  the  course  of  construction  at  the  time 
of  their  appointment  to  continue  without 
interruption,  it  was  held  that  they  were 
jointly  liable  according  to  the  terms  of 
the  contract.  Girard  Ins.,  etc..  Co.  v. 
Cooper,  162  U.  S.  529,  538,  40  L.  Ed. 
1062. 
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estate  is  thereby  created  between  the  lessor  and  the  receiver,  by  which  the  latter 
becomes  liable  upon  the  covenant  to  pay  rent.^^ 

5.  Manner  of  Executing  Contracts.— In  view  of  the  fact  that  two  or 
more  receivers  of  a  railway  are  frequently  appointed  who  sometimes  reside 
at  considerable  distances  from  each  other,  the  necessities  of  the  case  may  some- 
times require  that  contracts  of  a  local  character  shall  be  made  by  one  only,  where 
it  is  inconvenient,  or  perhaps  impossible,  to  obtain  the  consent  of  the  other  re- 


ceiver 


68 


D.  Liability   of   Receiver   or   Road   for   Claims   Arising   Ex   Delicto— 

1.  Generally. — Railroad  earnings  in  the  hands  of  a  receiver  are  liable  for  in- 
juries to  passengers  during  the  operation  of  the  road  by  the  receiver;  but  the 
receiver  is  not  liable  to  suit  therefor  except  by  leave  of  the  court  appointing 
him.<5»  The  company  itself  is  not  relieved  from  liability  for  injuries  to  pas- 
sengers, unless  the  possession  of  the  receiver  is  exclusive  and  the  servants  of 
the  road  wholly  employed  and  controlled  by  him."*^ 

2.  Liability  for  Acts  of  Predecessor  in  Office.— In  respect  to  the  ques- 
tion of  liability  for  the  torts  of  his  predecessor  in  the  receivership,  the  receiver 
stands  in  place  of  the  corporation.  His  position  is  analogous  to  that  of  a  cor- 
poration sole  in  which  the  actual  incumbent  is  liable  for  causes  of  action  accru- 
ing under  his  predecessor  in  ofifice."^! 

E.  Sale  and  Conveyance  of  Property.— See,  generally,  the  titles  Judicial 
Sales,  vol.  7,  p.  703;  Mortgages  and  Deeds  of  Trust,  vol.  8,  pp.  488,  512, 
et   seq. ;    Railroads,   ante,   p.   455;    Sheriffs',   Constables'   and   ^Marshals' 

Sales. 

1.  Unauthorized  Sales — a.  Persons  Entitled  to  Object. — Whether  a  re- 
ceiver has  exceeded  his  authority,  or  rightly  applied  or  disposed  of  the  funds 
in  his  hands,  are  questions   in   which  no  one  is  concerned,  except  himself,  the 


67.  Effect  of  adopting  lease  or  contract. 

— Sparhawk  v.  Yerkes,  142  U.  S.  1,  13.  35 
L.  Ed.  91.5;  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313,  322,  35  L.  Ed.  1025;  United 
States  Trust  Co.  v.  Wabash,  etc.,  R.  Co., 
150  U.  S.  287,  300,  37  L.  Ed.  1085;  Seney 
V.  Wabash,  etc.,  R.  Co.,  150  U.  S.  310, 
37    L.    Ed.    1092. 

Condition. — If  he  elects  to  take  prop- 
erty subject  to  a  condition,  he  is  bound 
to  perform  the  condition  before  he  can 
obtain  title  to  the  property.  He  may, 
however,  decline  to  assume  this  obliga- 
tion, and  return  the  property  to  the  pur- 
chaser, upon  complying  with  the  terms  of 
the  contract  with  respect  to  such  return. 
Sunflower  Oil  Co.  v.  Wilson,  142  U.  S. 
313,    322,    35    L.    Ed.    1025. 

68.  Manner  of  executing  contracts;  by 
two  or  more  receivers. — Girard  Ins.,  etc., 
Co.  V.  Cooper,  162  U.  S.  529,  545,  40  L. 
Kd.  1062.  So,  if  by  arrangement  between 
themselves  one  is  constituted  managing 
receiver,  his  authority  may  have  a 
broader  scope  and  may  approximate  to 
that  of  a  sole  receiver.  Where  the  work 
done  has  received  the  sanction  and  ap- 
proval of  the  court,  it  can  make  no  dif- 
ference, so  far  as  the  legal  aspect  of  the 
case  is  concerned,  whether  the  contract 
was  executed  by  one  or  both  of  the  re- 
ceivers. Girard  Ins.,  etc.,  Co.  7'.  Cooper, 
162    U.    S.    529,    545,    40    L.    Ed.    1062. 

69.  Liability  upon  claims  ex  delicto. — 
P.artnn  r  Rarbour.  104  U.  S.  126.  130.  26 
L.    Ed.    672;    Texas,    etc.,    R.    Co.    v.    Cox. 


145  U.  S.  593.  36  L.  Ed.  829.  See,  also, 
the  title  CARRIERS,  vol.  3,  pp.  578,  579. 
And  see  post,  "General  Rule,"  VI,  B  1 
a:  "Act  of  March  3,  1887,"  VI,  B  1  b 
(2),    et    seq.  '      ' 

Death  by  wrongful  act.— See  Texas, 
etc.,  R.  Co.  V.  Cox,  145  U.  S.  593,  601,  36 
L.    Ed.    820. 

Goods  lost  in  transportation. — Cow- 
drey  V.  Galveston,  etc.,  R.  Co.,  93  U  S 
352,    23    L.    Ed.    950. 

70.  Liability  of  road  itself.— Railroad  Co. 
V.  Brown,  17  Wall.  445.  451,  21  L.  Ed. 
675.  Pennsylvania  R.  Co.  v.  Jones,  155 
U.    S.    333,    351,   39    L.    Ed.    176. 

.A.nd  although  the  road  in  the  hands  of 
a  receiver  may  have  no  rolling  stock  or 
employees  of  its  own,  yet  if  the  re- 
ceiver has  _  continued  an  arrangement 
whereby  it  is  operated  by  connecting  lines 
and  bv  means  of  their  servants  and  the 
use  of  their  rolling  stock,  an  accident  re- 
sulting from  negligence  in  the  operation 
of  the  road,  whereby  death  results,  the 
road  will  be  hold  liable  accordingly. 
Pennsylvania  R.  Co.  :•.  Jones,  155  V  S 
.'?33,  351,  39  L.  Ed.  176.  following  Railroad 
Co.  V.  Brown,  17  Wall.  445,  450,  21  L 
Ed.   675. 

71.    Liability  for  acts   of  predecessor. 

McNulta  V.  Eocliridcrc.  141  U.  S  3'''7  3^9 
331,  35  L.  Ed.  796.  See.  also.  post.  "Con- 
fers Privilege  against  the  Receivership 
and  Not  a  Particular  Receiver-  Con- 
struction of  the  Word  'His,'"  VI  B  1 
b.    (?.^,    (b).  -       .      . 
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court  to  which  he  is  amenable,  and  the  parties  interested  in  the  properly  in  his 
charge."  2 

b.  Election,  Waiver,  and  Estoppel. — The  persons  entitled  to  object  to  an  un- 
authorized sale  may,  by  adopting  the  same,  waive  their  rights  and  become  es- 
topped  from  objecting  to  its  invalidity."'" 

2.  The  Order  of  Sale. — The  ordmary  chancery  receiver  is  clothed  with  no 
estate  in  the  property,  but  is  a  mere  custodian  of  it  for  the  court;  and,  by  spe- 
cial authority,  may  become  an  officer  of  the  court  to  effect  a  sale  of  the  property,, 
if  that  be  deemed  necessary   for  the  benefit  of  the  parties  concerned.'^ 

Validity  of  Order  Authorizing  Receiver  in  One  Suit  to  Sell  Property 
Which  Is  in  the  Custody  of  the  Same  Court  in  Another  Suit. — See  Or- 
ders OF  Court,  vol.  8.  p.  1008,  note. 

Order  of  Foreign  Court. — See  the  title  Res  Adjldicat.a. 

3.  Conduct  and  C\)xfirmation  of  Sale. — See  the  title  Judicial  Sales,  voL 
7,  pp.  713.  721. 

Appeal  from  Order  Confirming  Sale  by  Receiver. — See  the  title  Appeal 
and  Error,  vol.  1.  p.  976. 

4.  Deed. — Time  of  Execution. — It  is  an  irregularity  for  a  receiver  to  ex- 
ecute a  conveyance  before  the  sale  is  confirmed  by  the  court,  and  until  then 
the  contract  to  purchase  is  not  binding  upon  him.  Such  conveyance,  however^ 
is  not  on  that  account  void,  but  only  voidable.  If  the  confirmation  is  denied, 
such  deed  becomes  inoperative ;  but  after  confirmation  has  been  made,  all  ob- 
jection as  to  the  time  at  which  the  deed  was  executed  is  removed."^ 

Effective  as  of  What  Date. — Upon  the  confirmation  of  a  receiver's  sale 
and  the  execution  of  a  deed  pursuant  thereto,  such  deed  takes  effect  by  relation 
as  of  the  day  of  sale.'*5 

5.  Rights  axd  Liabilities  of  Purchaser. — See,  generally,  the  titles  Ju- 
dicial Sales,  vol.  7,  p.  735;  Mortgages  and  Deeds  of  Trust,  vol.  8.  p.  515, 
et  seq.  As  to  the  right  of  the  purchaser  to  proceeds  in  the  hands  of  the  receiver 
of  property  sold  previous  to  the  decree  of  sak,  see  the  title  Mortgages  and 
Deeds  of  Trust,  vol.  8,  p.  518.  As  to  the  right  of  the  purchaser  to  earnings  of 
the  road  while  in  the  hands  of  the  receiver,  see  the  title  Mortgages  and  Deeds 
OF  Trust,  vol.  8.  p.  518.  As  to  the  jurisdiction  of  the  federal  court  appointing 
the  receiver  of  an  action  by  the  purchaser  to  enjoin  other  claimants  from  inter- 
fering with  his  possession  after  purchase,  and  to  adjudicate  such  claims,  see  the 
title  Courts,  vol.  4,  p.  989. 

72.  Unauthorized  sales  and  convey-  bonds  payable  directly  to  one  of  the 
ances;  who  may  object. — Thompson  v.  plaintiffs  in  the  creditor's  suit,  and  sub- 
Phenix  Ins.  Co.,  136  U.  S.  287,  294,  34  L.  sequently,  on  the  dismissal  of  the  cred- 
Ed.    408.  itor's    suit    for    want    of    jurisdiction,    the 

Where  a  receiver  is  authorized  to  lend  bank  elects  to  proceed  against  the  re- 
funds in  his  custody  and  does  so,  taking  ceiver  and  his  sureties,  it  thereby  ratifies 
a  bond  as  evidence  of  the  debt,  which  and  affirms  the  transaction,  and  the 
bond  he  subsequently  transfers  to  third  plaintiff  in  the  creditor's  suit  to  whom 
persons,  the  obligors  therein  cannot,  in  the  new  mortgage  was  given  acquires  a 
an  action  by  such  persons  upon  the  bond,  good  title  thereto  both  as  against  the 
assail  the  title  of  the  plaintiff's  upon  the  bank  and  the  mortgagor  in  the  new- 
ground  that  the  receiver  had  no  power  to  mortgage.  Brown  v.  Bass,  4  Wall.  262, 
transfer  it;  and  especially  is  this  true  in  270,  18  L.  Ed.  330,  reafifirmed  in  Brown 
a  case  where  it  appears  that  the  transac-  v.  Johnson,  154  -U.  S.,  appx.,  551,  18  L 
tion  if  not  previously  authorized  was  sub-  Ed.    333. 

sequently  confirmed  by  the  court.    Manu-  74.    The  order  of  sale. — Quincy.  etc.,  R. 

facturing    Co.    -'.    Bradlev,    105    U.    S.    175,  Co.    v.    Humphreys,    145    U.    S.    82,    98,   36 

182,   26   L.    Ed.   1034.  L.    Ed.    632,    followed    in    Great    Western 

73,  Same;  election,  waiver,  and  estop-  Min.,  etc.,  Co.  v.  Harris,  198  U.  S.  561, 
pel.— Brown  v.   Bass,  4  Wall.   262,  270,   18  576,  49  L.   Ed.   1163. 

L.   Ed.  330,  reaffirmed  in   Brown  v.  John-  75.     Deed;    time    of   execution. — Koontz 

son,  154  U,  S.,  appx.,  551,  18  L.  Ed.  333.  v.    Northern    Bank,    16    Wall.    196,    201,   21 

Where   a  receiver   appointed  in   a  cred-  L.    Ed.   465. 
itor's  suit  against  a  bank  transfers  a  mort-  76.    Deed  effective  as    of    what     date. — 

gage    held   by   the   bank   to   the    mortgage  Koontz   v.    Northern    Bank,   16    Wall.    196,. 

debtor    and    takes    a    new    mortgage    and  201.  21   L.   Ed.   465. 
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a.  Duty  of  Purchaser  to  Examine  Proceedings  in  Case. — A  purchaser  under  a 
deed  from  a  receiver  is  not  bound  to  examine  all  the  proceedings  in  the  case 
in  which  the  receiver  is  appointed.  It  is  sufficient  for  him  to  see  that  there 
is  a  suit  in  equity,  or  was  one,  in  which  the  court  appointed  a  receiver  of  prop- 
erty ;  that  such  receiver  was  authorized  by  the  court  to  sell  the  property ;  that 
a  sale  was  made  under  such  authority;  that  the  sale  was  confirmed  by  the  court, 
and  that  the  deed  accurately  recites  the  property  or  interest  thus  sold.  If  the 
title  to  the  property  was  vested  in  the  receiver  by  order  of  the  court,  it  in  that 
case  passes  to  the  purchaser.  He  is  not  bound  to  inquire  whether  any  errors 
intervened  in  the  action  of  the  court  or  whether  irregularities  were  committed 
by  the  receiver  in  the  sale.'" 

b.  Subsequently  Established  Chiims. — Where  in  a  suit  to  foreclose  a  railway 
mortgage,  a  receiver  is  appointed  and  the  sale  ordered  subject  to  a  reservation 
in  the  decree  whereby  the  road  is  to  be  sold  subject  to  the  contingency  of  cer- 
tain claims,  which  the  court  does  not  then  undertake  to  pass  upon,  being  ulti- 
mately established,  the  holders  of  such  claims,  upon  their  being  ultimately  es- 
tablished, after  the  sale,  are  entitled  to  have  them  declared  a  lien  upon  the 
road  in  the  hands  of  the  purchasers,  and  to  a  decree  for  a  re-sale  of  the  prop- 
erty in  the   event  that  their  claims   are  not  paid  by  the  purchasers."^ 

Right  of  Purchaser  to  Contest  Claims  Left  to  Be  Subsequently  Ad- 
judicated.— A  reservation  in  the  decree  of  sale,  the  sale  being  under  a  fore- 
closure, that  the  purchaser  or  purchasers  or  their  assigns  shall  take  the  prop- 
erty upon  the  express  condition  that  they  shall  pay  and  satisfy  such  claims 
as  the  court  may  subsequently  adjudge  to  be  prior  in  lien  or  superior  in  equity 
to  the  mortgage  foreclosed  in  the  suit,  leaves  it  open  to  the  purchasers  or  their 
assignees  to  contest  upon  their  merits  any  claims  allowed  after  their  purchase 
under  the  decree  of  sale."-' 

Amount  Allowed  to  Receiver. — Where  the  purchasers  at  a  receiver's  sale, 


77.  Duty  of  purchaser  to  examine  pro- 
ceedings in  case. — Koontz  v.  Northern 
Bank,    16  Wall.   196,   21    L.    Ed.   465. 

78.  Liabihty  of  property  in  hands  of 
purchaser  for  subsequently  estabhshed 
claims. — Compton  v.  Jesup,  167  U.  S.  1, 
42   L.    Ed.   55. 

And  where  a  lienor  holding  a  lien  upon 
a  part  of  a  railroad  in  the  hands  of  a  re- 
ceiver releases  the  same  upon  the 
promise  of  the  receiver  (the  receiver  be- 
ing authorized  to  make  such  promise) 
that  he  will  pay  the  lienor's  claim  out  of 
the  proceeds  of  the  sale  of  the  road, 
the  right  of  such  lienor  is  not  affected  by 
the  fact  that  the  road  is  bid  in  for  the 
bondholders  and  that  payment  is  made, 
not  in  cash  but  in  the  mortgage  bonds. 
In  such  a  case,  the  lienor  is  entitled  to 
the  protection  and  assistance  of  the 
court  and  to  have  his  claim  declared  a 
lien  upon  the  road  in  the  hands  of  the 
purchasers,  and  to  have  the  property  re- 
sold unless  his  claim  is  discharged  within 
the  time  prescribed  by  the  court.  Farm- 
ers' Loan,  etc.,  Co.  v.  Newman,  127  U. 
S.    649,    32    L.    Ed.    303. 

Accounting  upon  resale. — A  railroad 
having  been  sold  subject  to  the  con- 
tingency of  the  claim  of  a  holder  of  equip- 
ment bonds  (that  is,  bonds  for  cquii)ment 
to  furnish  the  road)  being  ultimately  es 
tablished,  and  such  claim  having  been  es 
tablished  subsequent  to  the  sale  of  the 
road,    and     the      claimant      having      beei 


declared  to  be  entitled  to  a  resale  of  the 
property  upon  the  failure  of  the  pur- 
chaser to  pay  his  claim,  it  was  held  that, 
in  the  event  of  such  sale,  and  in  applying 
the  proceeds  thereof,  claimant  would  be 
entitled  to  an  account  of  the  net  earnings 
over  and  above  all  operating  expenses, 
taxes  paid,  and  cash  paid,  if  any,  in  re- 
demption of  receiver's  certificates,  and 
other  necessary  expenses  of  the  road. 
Compton  V.  Jesup,  167  U.  S.  1,  42  L. 
Ed.    55. 

79.  Right  of  purchaser  to  contest 
claims  remaining  unadjudicated. — South- 
ern R.  Co.  V.  Carnegie  Steel  Co.,  176  U. 
S.    257,   273,   44    L.    Ed.    458. 

Same;  receiver's  certificates  allowed  in 
pending  reference. — Rut  the  purchaser 
cannot  claim  to  bo  relieved  of  his  obliga- 
tion to  fulfill  his  contract  of  purchase 
upon  the  ground  that  certain  receivers' 
certificates,  which  were  allowed  as  claims 
against  the  property,  were  fraudulent,  it 
having  been  specitjed  in  the  decree  that 
the  purchaser  should  take  subject  to  all 
claims  that  might  be  allowed  upon  a 
reference  then  pending.  If  such  claims 
were  fraudulent,  the  bondholders  claim- 
ing prior  liens  and  the  other  creditors 
-hould  have  contested  them,  and  if  they 
failed  to  do  so,  or  if  they  waived  their 
rights  in  favor  of  the  alleged  fraudulent 
certificates,  it  is  of  no  concern  to  the 
purchaser.  Swann  v.  Wright,  110  U.  S. 
590,    28    L.    Ed.    252. 
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instead  of  paying  cash  into  court,  enter  into  an  undertaking  whereby  they  agree 
to  pay  the  receiver  such  sums  of  money  as  the  court  shall  thereafter  find  to 
be  due  him  on  account  of  his  indebtedness  or  expenditures  as  receiver,  or  on 
account  of  his  compensation  as  such  receiver,  they  are  estopped  from  objecting 
that  the  receiver  made  the  expenditures  which  are  allowed  without  the  authority 
of  the  court,  or  that  they  are  personally  liable  for  the  same.*^" 

Time  of  Presenting  Claims. — Where  the  decree  of  sale  fixes  a  time  limit 
within  which  outstanding  chiims  must  be  presented,  the  purchasers,  having  be- 
come parties  through  their  purchase,  should  ask  the  court  to  eliminate  from  the 
decree  of  confirmation  any  provision  which  operates  to  rescind  the  provision 
as  to  such  time  limit,  and  in  case  of  refusal  to  do  so,  they  should  either  take  an 
appeal  or  decline  to  be  bound  by  the  sale  on  the  ground  that  the  new  terms  vary 
from  those  contained  in  the  decree  of  sale.^^ 

c.  Rights  Passing  under  Sale. — See  the  titles  Jurisdiction,  vol.  7,  p.  7ii, 
et  seq. ;  Mortgages  and  Deeds  of  Trust,  vol.  8.  p.  515,  et  seq. ;  Sheriffs', 
Constables'  and  Marshals'  Sales.  As  to  whether  an  exemption  from  tax- 
ation passes  to  the  purchaser,  see  the  title  Taxation. 

6.  Setting  Sale  Aside. — If  the  court  is  deceived  by  the  report  of  a  receiver, 
or  master,  as  to  the  conditions  upon  which  property  is  sold  under  its  order,  and 
the  purchaser  participates  in  the  deception,  the  court  can,  at  any  time  before  the 
rights  of  third  parties  have  intervened,  set  the  whole  proceedings,  including  the 
deed,  aside.  But  after  the  rights  of  such  third  parties  have  intervened,  its 
authority  in  that  respect  can  only  be  exercised  consistently  wath  protection  to 
those  rights. ^^ 

F.  Reconveyance  or  Redelivery  of  Property. — The  retention  by  a  re- 
ceiver after  the  time  for  the  delivery  of  the  property  in  his  hands,  and  after 
the  time  at  which  he  has  been  ordered  to  make  delivery,  is  as  agent  of  the 
purchasers. ^^ 


80.  Amount  allowed  to  receiver. — 
Cake  V.  Mohun,  164  U.  S.  311,  316,  317, 
41  L.  Ed.  447. 

81.  Time  of  presenting  claims;  revoca- 
tion of  time  limit.— Olcott  v.  lleadrick, 
141    U.    S.    543.   547,    35    L.    Ed.    851. 

83.  Setting  sale  aside. — Koontz  v. 
Northern  Bank,  16  Wall.  196,  21  L.  Ed. 
465;  Stuart  v.  Gay,  127  U.  S.  518,  527,  32 
L  Ed.  191.  See,  generally,  the  titles 
JUDICIAL  SALES,  vol.  7,  p.  724,  et  seq.; 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  519. 

If  the  receiver  omit,  to  perform  his 
whole  duty,  by  which  the  parties  are  in- 
jured, or  commit  any  fraud  upon  the 
court,  and  the  rights  of  third  parties  have 
so  far  intervened  as  to  prevent  the  court 
from  setting  the  proceedings  aside,  the 
injured  parties  must  seek  their  remedy 
personally  against  that  officer,  or  on  his 
official  bond.  Koontz  v.  Northern  Bank, 
ir,   Wall.    196,  21    L.    Ed.   465. 

84.  Reconveyance  and  redelivery;  ef- 
fect of  retention  by  receiver  after  order 
of  redelivery. — United  States  Trust  Co. 
V.  New  Mexico,  183  U.  S.  535.  541.  46  L. 
Ed.  315.  following  Very  v.  Watkins,  23 
How.  4(t9.  474,  16  L.  Ed.  522. 

Where  goods  are  in  the  custody  of  a 
receiver  and  a  claimant  is  ordered  by 
the  court  below  to  select  such  a  portion 
thereof  as  will  pay  his  claim,  and  this 
decree  is  affirmed  on  appeal,  but  the 
claimant    refuses    to   make    such    selection 


and  his  portion  is  accordingly  set  apart» 
the  receiver  no  longer  holds  such  por- 
tion as  receiver,  but  becomes  from  that 
time  a  trustee  for  the  claimant  and  is  en- 
titled to  hold  the  property  as  such  until 
a  demand  is  made  upon  him  in  proper 
form  by  the  claimant  to  surrender  it. 
Very  v.  Watkins,  23  How.  469,  16  L.  Ed. 
522. 

In  such  case  the  proper  form  for  the 
demand  would  be  under  a  certified  copy 
of  that  part  of  the  decree  which  per- 
mitted the  claimant  to  demand  the  prop- 
erty and  which  required  the  receiver  to 
surrender  it,  followed  of  course  by  tbe 
claimant's  acknowledgment  of  its  re- 
ceipt. These  papers  should  then  be  filed 
in  court  for  the  protection  of  the  receiver. 
Very  v.  Watkins,  23  How.  469,  16  L.  Ed. 
522. 

Claims  attaching  to  property  in  the 
hands  of  the  owners  after  redelivery  by 
the  receiver. — The  conduct  of  a  rai!,road 
company  in  procuring,  or  at  least  in  ac- 
quiescing in  the  withdrawal  of  a  receiver- 
ship, and  in  the  discharge  of  the  re- 
ceiver and  the  cancellation  of  his  bond, 
and  in  accepting  the  restoration  of  its 
road,  largely  increased  in  value  by  the 
betterments  placed  thereon  during  the  re- 
ceivership, affords  ground  to  charge  an 
assumption  of  such  valid  claims  against 
the  receiver  (e.  g..  claims  for  damages 
for  personal  injury"),  as  were  not  satis- 
fied   by   him    or   by   the   court   which   dis- 
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VI.   Actions   by  and  against   Receivers. 

As  to  actions  by  and  against   national  bank   receivers,   see  the  titles   Banks 
AND  Banking,,  vol.  3,  p.  187;  District  and  Prosecuting  Attorneys    vol    5 
p.  398.  '        '     ' 

A,  Actions  by  Receivers— 1.  Right  to  Sue.— A  receiver  is  vested  with  very 
little  discretion,  and  he  must  apply  to  the  court  for  liberty  to  brino-  or  defend 
actions. ^^ 

2.  Parties — a.  Parties  Plaintiff .—li  a  corporation  becomes  insolvent,  and  a 
receiver  of  all  its  estate  and  effects  is  appointed  by  a  court  of  competent  juris- 
diction, the  right  to  enforce  this  and  all  other  rights  of  property  of  the  corpora- 
tion vests  in  the  receiver,  and  he  is  the  proper  party  to  bring  suit,  and,  if  he 
does  not  himself  sue,  he  should  properly  be  made  a  defendant  to  any  suit  by 
stockholders  in  the  right  of  the  corporation-^** 


charged  him,  provided  such  claims  do 
not  exceed  the  vaUie  of  the  betterments; 
and  such  a  claimant  is  not  compelled  to 
resort  to  equity,  but  may  prosecute  an 
action  at  law.  Texas,  etc.,  R.  Co.  v. 
Bloom,  164  U.  S.  636,  644,  41  L.  Ed.  580, 
reaffirmed  in  Texas,  etc.,  R.  Co.  v.  Gay, 
167  U.  S.  '745,  42  L.  Ed.  1209;  Houston, 
etc.,  R.  Co.  V.  Bowles,  168  U.  S.  706,  42 
L.  Ed.  1213.  Accord:  Texas,  etc.,  R. 
Co.  V.  Johnson,  151  U.  S.  81,  38  L.  Ed.  81. 

85.  Right  of  receiver  to  bring  actions. 
— Booth  V.  Clark,  17  How.  ,122,  331,  15 
L.    Ed.    164. 

Suit  to  protect  public  land  grant. — 
Where  the  order  of  the  court  appointing 
a  railroad  receiver  expressly  requires 
him  to  secure  and  protect  its  assets,  fran- 
chises and  rights,  including  the  public 
land  granted  to  it  by  the  state,  he  may 
perform  that  duty  by  enjoining  the  state 
officers  from  doing  illegal  acts  which,  if 
done,  would  render  the  right  and  title  of 
the  company  to  the  land  of  greatly  di- 
minished value  if  not  wholly  worthless. 
Davis  V.  Gray,  16  Wall.  203,  219,  21  L. 
Ed.   447. 

Such  a  bill  is  auxiliary  to  the  original 
suit  and  analogous  to  a  petition  by  a  re- 
ceiver to  the  court  to  protect  his  posses- 
sion from  disturbance  or  the  property  in 
his  charge  from  threatened  injury  or 
destruction.  No  title  in  the  receiver  is 
necessary  to  warrant  such  an  application 
or  the  administration  by  the  court  of  the 
proper  remedy.  Davis  v.  Gray,  16  Wall. 
203,   219,   21    L.    Ed.    447. 

Actions  to  recover  calls  against  stock- 
holders.—See  the  titles  RANKS  AND 
BANKING,    vol.    3,    pp.    129.    130,    181,    184, 

187:  STOCK  AND  STOCKHOLDERS. 
Suit  to  enforce  individual  liability. — 
See  post,  "Parties  Plaintiff,"  VT,  A,  2.  a. 
And  see  the  titles  BANKS  AND  BANK- 
ING, vol.  3,  pp.  152,  153;  STOCK  AND 
STOCKHOLDERS. 

86.  Parties  plaintiff. — Porter  v.  Sabin, 
149  U.  S.  473,  478.  37  L.  Ed.  815;  Davis 
V.   Gray,  16  Wall.  203.  21    L.    Ed.   447. 

Action  against  delinquent  officers. — 
The  right  of  action  of  a  corporation 
against  its  delinnuent  officers,  like  other 
property  and  rights  of  a  corporation,  lies 
within    the    exclusive    iuri^diction    of    the 


court  appointing  the  receiver  so  long  as 
the  receivership  lasts;  and  stockholders 
the  right  of  action  against  the  delinquent 
officers  of  the  corporation  without  the 
cannot  sue  in  a  federal  court  to  enforce 
permission  of  the  court  appointing  the 
receiver,  nor  after  its  refusal  to  grant 
such  permission  or  to  permit  the  re- 
ceiver to  sue.  Porter  v.  Sabin,  149  U  S 
473,    480,    37    L.    Ed.    815. 

Action  by  receiver  of  internal  improve- 
ment   fund;     joinder      of      bondholders. 

Where  a  state  had  created  an  internal 
miprovement  fund  for  the  purpose  of  en- 
couraging internal  improvements  in  the 
state,  and  the  trustees  of  that  fund  had 
foreclosed  a  mortgage  against  a  railroad 
company  and  sold  the  road,  and  the  court 
had  appointed  a  receiver  of  the  internal 
improvement  fund,  it  was  held  that,  in  an 
action  by  the  receiver  to  determine  upon 
what  amount  of  bonds  the  purchaser  was 
bound  to  make  payment  to  him,  the  hold- 
ers of  such  bonds  were  not  proper  par- 
ties complainant,  but  that  the  receiver 
should  sue  alone.  Doggett  v.  Railroad 
Co.,   99   U.   S.   72,   25   L.    Ed.    301. 

Actions  by  receivers  of  national  banks. 
— The  receiver  of  a  national  bank  is  the 
statutory  assignee  of  the  association,  and 
the  proper  party  to  institute  all  suits. 
Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  Ed 
476.  See  the  title  BANKS  AND  BANK- 
ING, vol.   3,  p.   187. 

Same;  action  to  enforce  individual  lia- 
bility.—Richmond  V.  Irons,  121  U.  S.  27, 
28,  49.  30  L.  Ed.  864.  See  the  title 
BANKS  AND  BANKING,  vol.  3,  pp 
152,    153. 

In  such  action  the  receiver  should  sue, 
and  neither  the  bank  nor  the  creditors 
are  necessary  parties  plaintiff.  Kennedy 
7'.    Gibson,   8   Wall.   498,    19    L.    Ed.    476. 

Same;    action    in     name     of      trustee. 

Where  the  trustee  of  an  insolvent  bank, 
having  the  legal  title  to  its  assets,  is  or- 
dered to  turn  them  over  to  a  receiver, 
which  he  does,  and  the  receiver  there- 
upon brings  suit  in  the  name  of  the  trus- 
tee as  the  holder  to  the  legal  title,  to  re- 
duce such  assets  to  possession,  a  de- 
fendant who  has  no  meritorious  defense 
to  the  suit  cannot  obiect  that  the  trus- 
tee,  the   nominal   plaintiff,   in   wliose  name 
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b.    Parties  Defendant. — See,  generally,  the  title  Partie;s,  vol.  9,  p.  34. 

3.  Jurisdiction. — It  is  for  the  appointing  court,  in  its  discretion,  to  decide 
whether  it  will  determine  for  itself  all  claims  of  or  against  the  receiver,  or  will 
allow  them  to  he  litigated  elsewhere.'^'' 

Ancillary  Jurisdiction. — W  hile  it  is  true  that  a  receiver,  in  his  attempts  to 
reduce  assets  into  possession,  stands  in  the  shoes  of  the  company  and  can  claim 
no  higher  rights  in  so  far  as  a  recovery  upon  the  merits  is  concerned,  yet  it  is 
not  true  as  to  the  jurisdiction  of  the  court  to  pass  upon  such  merits.  Thus  a 
receiver  appointed  by  a  federal  court  does  not  take  his  authority  as  an  ordinary 
indorsee  of  the  paper  and  subject  to  the  disability  to  sue  in  the  federal  court 
which  attaches  to  such  indorsee,  but  he  takes  title  by  operation  of  law,  and  as 
an  instrument  of  the  court  which  appointed  him.  In  such  case  the  court  stands 
upon  its  own  authority  to  collect  the  assets  of  an  estate  with  the  administration 
of  which  it  is  charged,  and  it  therefore  has  jurisdiction  of  an  action  by  the 
receiver  without  regard  to  citizenship  or  the  amount  involved.  In  other  words 
the  jurisdiction  of  the  court  having  attached  upon  the  original  bill  filed  for  the 
purpose  of  winding  up  an  insolvent  corporation  and  for  the  appointment  of  a 
receiver,  it  has  jurisdiction  of  an  ancillary  proceeding  to  reduce  the  assets  into 
the  possession  of  its  receiver. ^^ 

Suit  by  Federal  Receiver;  as  One  Arising  under  United  States  Con- 
stitution and  Law^s;  Jurisdiction  of  Federal  Courts. — See  the  title  Courts, 
vol.  4,  p.  988. 

Citizenship  for  Purpose  of  Suing  in  Federal  Court. — See  the  title  Courts, 
vol.  4,  p.  957. 

Reduction  to  Possession  Where  Property  beyond  Jurisdiction. — Al- 
though the  property  of  a  defendant  is  beyond  the  reach  of  the  court,  so  that  it 
can  neither  be  sequestered  nor  taken  in  execution,  the  court  does  not  lose  its  ju- 
risdiction in  relation  to  that  property,  provided  the  person  of  the  defendant  is 
wit'.iin  the  jurisdiction.  By  the  ordinary  course  of  proceeding,  the  defendant 
may  be  compelled  either  to  bring  the  property  in  dispute,  or  to  which  the  de- 
fendant claims  an  equitable  title,  within  the  jurisdiction  of  the  court,  or  to  ex- 
ecute such  a  conveyance  or  transfer  thereof  as  will  be  sufficient  to  vest  the  legal 
title,  as  well  as  the  possession  of  the  property,  according  to  the  lex  loci  rei 
sitae.**'-* 

4.  Appe.Mv  and  Error. — See,  generally,  the  title  Appeal  and  Error,  vol.  1, 
p.  725,  vol.  2,  pp.  58,  59. 

Delivery  of  Property  to  Receiver;  Appeal  from  Order  Directing. — See 
the  title  Aim-kal  and  Error,  vol.  1,  p.  973. 

Appeal  from  Order  Overruling  Petition  to  Revoke  Writ  of  Assistance 
Issued  to  Put  Receiver  in  Possession  of  Property. — See  the  title  Appeal 
AND  Error,  vol.  1,  pp.  974,  976. 

the  suit   is  brought,  is  no  longer  the   real  against    the    receiver,    or    may    reserve    to 

party    in    interest.      Lum   v.    Robertson,    6  itself     the    determination    of.       Porter    v. 

Wall.  277,  280,   18   L.   Ed.   742.  Sabin,  149  U.  S.  47:5,  479,  37   L-   Ed.  815. 

Same;  action  brought  by  other  than  dis-  88.      Ancillary     jurisdiction. — White     v. 

trict    attorney. — Defendant    cannot    object  Ewing,  159  U.  S.  3G,  39,  40  L.   Ed.  67,  dis- 

that   actiwn    by    receiver    of   national    bank  tinguishing   New    Orleans    Pac.    R.    Co.    i'. 

was    by    the    receiver's    own    attorney    in-  Parker,  143  U.  S.  42,  36  L.  Ed.  66;  Walter 

stead  of  by  the  United  States  district   at-  v.   Northeastern   R.   Co.,  147   U.   S.  370,   37 

torney   as    prescribed   by   §    56    of   the   act  L.  Ed.  206,  which  were  both  original  bills 

of    June    3,    1864.      Kennedy    v.    Gibson,    8  over  which  jurisdiction  could  only  be  ac- 

Wall.   498,    19    L.    Ed.   476.  quired    upon    proper    allegations    of    citi- 

87.     Jurisdiction. — It    may    direct   claims  zenship  and  amount. 

in    favor    of    the    corporation    to    be    sued  Ancillary  jurisdiction  of  federal  courts. 

on   by  the   receiver   in   other   tribunals,   or  —See,   generally,   as   to   the   exclusive   and 

may  leave  him   to  adjust   and   settle   them  ancillary    jurisdiction    of    federal    courts  in 

without   suit,   as    in   its   judgment   may   be  actions  by  and  against  receivers,  the  title 

most  beneficial   to  those  interested   in   the  COURTS,  vol.   4,  pp.  988,  989. 

estate.      Any    claim    against    the    receiver  89.     Reduction   of   property   beyond   ju- 

or    the    corporation,    the    court    may    per-  risdiction.— Booth   v.   Clark,   17    How.   322, 

mit  to   be   put   in   suit   in   another  tribunal  332,   15   L-    Ed.   164.       _           _.  ■     -    - 
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Whether  Order,  Directing  Payment  of  Rents  to  Receiver,  a  Final  De- 
cree.— See  the  title  Appeal  and  Error,  vol.  1,  p.  973. 

Whether  Order  Directing  Transfer  of  Road  to  Receiver  a  Final  De- 
cree.— See  the  title  Appeal  and  Error,  vol.  1,  p.  976. 

B.  Actions  against  Receivers — 1.  Necessity  for  Leave  oe  Court — a. 
General  Rule. — The  jurisdiction  of  the  court  appointing  a  receiver  is  necessarily 
exclusive,  and  neither  actions  at  law  nor  suits  in  equity,  unless  expressly  author- 
ized by  statute,  can  be  prosecuted  against  him  except  by  leave  of  that  court  f'^ 
and  a  court  of  equity  may  punish  for  a  contempt  of  its  authority  persons  wlio 
bring  suits  againjit  corporations  whose  property  is  in  the  hands  of  its  receiver. ^^ 

Other  Tribunals  Have  No  Jurisdiction  to  Entertain  Such  Suit. — When 
the  court  of  one  state  has  a  railroad  or  other  property  in  its  possession  for  ad- 
ministration as  trust  assets,  and  has  appointed  a  receiver  to  aid  it  in  the  per- 
formance of  its  duty  by  carrying  on  the  business  to  which  the  property  is  adapted, 
until  such  time  as  it  can  be  sold  with  due  regard  to  the  rights  of  all  persons  in- 
terested therein,  a  court  of  another  state  has  no  jurisdiction,  without  leave  of  the 
court  by  which  the  receiver  was  appointed,  to  entertain  a  suit  against  him  for  a 
cause  of  action  arising  in  the  state  in  which  he  was  appointed,  and  in  which  the 
property  in  his  possession  is  situated,  based  on  his  negligence  or  that  of  his  serv- 
ants in  the  performance  of  their  duty  in  respect  of  such  property. ^- 

Leave  of  Court  a  Necessary  Averment. — Indeed,  upon  the  filing  of  a' 
bill  in  equity  against  a  receiver,  the  leave  of  the  court,  first  had  and  obtained,  is 
a  necessary  and  usual  averment. ^^ 

b.  Limitations  and  Exceptions. — See,  generally,  ante,  "Limitations  and  Ex- 
ceptions," IV,  D,  7,  b,  et  seq. 

(1)  Ji^aiz'er  of  Exclusive  Jurisdiction ;  Estoppel. — It  is  for  the  court  having 
possession  to  determine  how  far  it  will  permit  any  other  court  to  interfere  with 
that  possession,  and  what  effect  it  will  give  to  the  attempt  of  another  court  to 


90.    Necessity  for  leave  to  sue  receiver. 

—Barton  v.  Barbour,  104  U.  S.  126,  26  L. 
Ed.  672;  Davis  v.  Gray,  16  Wall.  203,  21 
L.  Ed.  447;  Texas,  etc.,  R.  Co.  v.  Cox, 
145  U.  S.  593,  601,  36  L.  Ed.  829;  Porter 
V.  Sabin,  149  U.  S.  473,  479,  37  L.  Ed.  815; 
Moran  v.  Sturges,  154  U.  S.  256,  38  L. 
Ed.   981. 

The  court  will  not  allow  him  to  be  sued 
touching  the  property  in  his  charge,  nor 
for  any  itialfeasance  as  to  the  parties  or 
others,  without  its  consent.  Davis  v. 
Gray,  16  Wall.  203,  213,  218,  21  L.  Ed. 
447;  In  re  Tyler,  149  U.  S.  164,  182,  37 
L.    Ed.   689. 

Suit  to  recover  specific  property — 
Money  judgments. — "It  is  immaterial 
whether  the  suit  is  brought  against  him 
to  recover  specific  property  or  to  obtain 
judgment  for  a  monej'  demand.  In  cither 
case  leave  should  be  first  ol)tained."  Bar- 
ton V.  Barbour,  104  U.  S.  126,  129,  26  L- 
Ed.    672. 

Where  receiver  doing  business  as  a  com- 
mon carrier. — Barton  v.  Barbour,  104  U. 
S.    126,   130.  26   L.    Ed.   672. 

Claims  for  personal  injuries. — Leave 
must  be  obtained.  Barton  7'.  I'arbour,  104 
U.  S.  126.  I.-^O,  26  L.  Ed.  672:  Karlow  v. 
Kelly,    108    U.    S.    288,   27    L.    Ed.    726. 

But  the  third  section  of  the  judiciary 
act  of  March  3.  1887,  c.  373,  §  2,  24  Stat. 
552,  554,  autliori/.ing  suits  to  be  brought 
acrainst  receivers  of  railroads,  without 
special   leave   of  the   court  by  which  they 
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were  appointed,  was  intendsed  to  place  re- 
ceivers upon  the  same  plane  with  rail- 
road companies,  both  as  respects  their 
liability  to  be  sued  for  acts  done  while 
operating  a  railroad  and  as  respects  the 
mode  of  service.  Eddy  v.  Lafayette,  163 
U.    S.    456,   464,   41    L.    Ed.    325. 

91.  Unauthorized  suit  a  contempt  of 
court. — People's  Bank  v.  Calhoun,  102  U. 
S.  256,  262,  26  L.  Ed.  101;  Express  Co.  v. 
Railroad  Co.,  99  U.  S.  191,  198,  25  L. 
Ed.   319. 

92.  Other  courts  no  jurisdiction  to  en- 
tertain unauthorized  suit. — Barton  v. 
Barbour,  104  U.  S.  126,  137,  26  L-  Ed. 
672. 

Two  statutes  of  Mississippi,  one  passed 
in  1843,  and  -the  other  in  1846,  provided 
that  where  the  charter  of  a  l)ank  siiould 
be  declared  forfeited,  a  trustee  should  be 
appointed  to  take  possession  of  its  ef- 
fects and  commissioners  appointed  to 
audit  accounts  against  it.  Held,  tliat 
where  these  steps  had  been  taken,  and 
the  commissioners  had  refused  to  allow 
a  certain  account,  the  circuit  court  of  the 
United  States  had  no  right  to  entertain  a 
bill  tiled  by  the  creditors  to  compel  the 
trustee  to  pay  the  rejected  account. 
There  was  a  want  of  jurisdiction.  Peale 
V.    Phipps.    14   How.    368,    14    L.    Ed.    450. 

93.  Leave  of  court  a  necessary  aver- 
ment.— Express  Co.  v.  Railroad  Co.,  99 
U.  S.  191,  198.  25  L.  Ed.  319;  Davis  v. 
Gray,  16  Wall.  203,  21  L.  Ed.  447. 
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seize  the  property  so  under  its  control. **■*  A  receiver,  by  invoking  the  jurisdic- 
tion of  another  court,  may  estop  himself  from  afterwards  questioning  that  juris- 
diction,'-*^ or  an  objection  to  the  jurisdiction  may  be  waived  by  failure  to  urge 
the  same  at  the  proper  time.^" 

(2)  Act  of  March  3,  1887— (a)  General  Operation  and  Effect.— ^y  the  third 
section  of  the  act  of  congress  of  March  3,  1887,  24  Stat.  h52,  c.  2)7Z,  as  corrected 
by  the  act  of  August  13,  1888,  25  Stat.  433,  436,  c.  866,  it  is  provided :  "That 
every  receiver  or  manager  of  any  property  appointed  by  any  court  of  the  United 
States  may  be  sued  in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  without  the  previous  leave  of  the  couri 
in  which  such  receiver  or  manager  was  appointed ;  but  such  suit  shall  be  subject 
to  the  general  equity  jurisdiction  of  the  court  in  which  such  receiver  or  man- 
ager was  appointed,  so  far  as  the  same  shall  be  necessary  to  the  ends  of  jus- 
tice.^''^  This  act  abrogated  the  rule  that  a  receiver  could  not  be  sued  without 
leave  of  the  court  appointing  him,  and  gave  the  citizen  the  unconditional  right 
to  bring  his  action  in  the  local  courts,  and  to  have  the  justice  and  amount  of  his 
demand  determined  by  the  verdict  of  a  jury.  He  ceased  to  be  compelled  to  liti- 
gate at  a  distance,  or  in  any  other  forum,  or  according  to  any  other  course  of 
justice,  than  he  would  be  entitled  to  if  the  property  or  business  were  not  being 
administered  by  the  federal  court.^^ 

(b)  Confers  Pnvilege  against  the  Receivership,  and  Not  a  Particular  Re- 
ceiver; Construction  of  the  Word  "His."— It  is  not  intended  by  the  word  "his," 
in  that  provision  of  the  act  which  declares  that  "every  receiver  *  *  *  may  be 
sued  in  respect  of  an  act  or  transaction  of  his  in  carrying  on  the  business."  with- 
out the  previous  leave  of  court,  etc.,  to  limit  the  right  to  sue  in  cases  where  the 
cause  of  action  arose  from  the  conduct  of  the  receiver  himself  or  his  agents. 
In  respect  to  the  question  of  liability  he  stands  in  place  of  the  corporation  and 
his  position  is  somewhat  analogous  to  that  of  a  corporation  sole,  against  which 
an  action  will  lie  against  the  actual  incumbent  for  causes  of  action  accruing 
under  his  predecessors  in  office.  Under  this  act.  therefore,  the  right  to  sue  with- 
out leave  of  court  is  not  restricted  to  causes  of  action  arising  from  the  conduct 
of  the  receiver  against  whom  the  suit  is  brought,  or  his  agents,  but  extends  to 

94.  Waiver  of  exclusive  jurisdiction, —  against  the  trustees,  would  be  an  indis- 
People's  Bank  v.  Calhoun,  102  U.  S.  256,  putable  bar  to  their  right  of  recovery  in 
262,   26  L.    Ed.   101.  any  state  in  the  Union.     Habich  v.  Folger^ 

95.  Where   receiver   invokes  aid  of  an-  20  Wall.   1,  22   L.   Ed.   307. 

other   court   or  waives   objections.— Grant  Claim   in    reconvention    as   a    waiver    of 

V    Buckner    IT"^    L'     S    2;;:.',  238,   43   L-   Ed.  objection    to    jurisdiction.— \\  here     prop- 

,oQ                '        '                      '         '  erty  in  the  custody  of  a  receiver  is  sought 

,■  ,                          ,                      ,       r         ^„„a^  to   be   reached   by   proceedings   in   another 

Where,    upon    the    removal    of    a    cause  ^^^^^^  directed  against  him.  a  claim  in  re- 

from  the  state  into  the  federal  courts,  the  ^^..^..^^tion.   set   up   in    his   answer,    is    not 

receiver    appointed    by     the      state      court  ^    ^^.^.^.^^   ^^   ^,^^    exclusive   jurisdiction    of 

voluntarily    reports    to    the    latter,    stating  ^j^^   ^^^^^^   appointing   him,   where   he    sets 

the  amount  of  the  fund  in  his  hands,  and  ^^^^  .^^^.^^^^               .^^   exclusive  jurisd^c- 

asking  for  an  order  to  pay  therefrom  cer-  ^.         ^        ■        ^y,^  jurisdiction  of  the  other 

tain    liabilities,    the    federal    court    has   ju-  ^^^^^^  ^^^  expressly  stating  that  the  claim 

nsdiction    to    cornpel    an    accounting    and  -^   reconvention   is   made   only  in   case  the 

distribution    of    the    fund    in     his      hands.  g^,.     tj^,,   ^o  the  jurisdiction   is  overruled. 

Hinckley  z;.    Railroad    Co.,    100   U.    S.    l.)3,  ^^^^^    ^^^    otherwise.      Peale    v.    Phipps,    14 

1.56,    2.5    L.    Ed.    .591.  jjo^^,    3gj,^  37g^  14  L.  Ed.  459. 


Where  a  dissolved  corporation   and  the 


96.    Failure  to  object  at  proper  time 


receivers   of  its  assets   are   parties  to   pro-  jp,„„,^   ..,     ^K-Carter,   94   U.   S.   734,   24   L. 

ceedmgs   by   trustee    process,   and   contest  ^^    -^^j. 

the    claim    as    far    as    possible,    and,    when  '    _   "'  '  ^     ,  _,       ,    „    ,„„_                 .           ^ 

farther    contest    is     unavailing,      the      at-  97     Act  of  March  3,  1887;  operation  and 

torneys   for    the    receivers   consent   to   the  effect.— Texas,  etc.    R.   Co.  v.  Cox,  145  U. 

entry  of   a   judgment,   withdraw   their   op-  ^-    >^3-   ^'"1-  ^^  ^-   Ed.  829. 

position,     and     a     final     judgment     is     en-  98.    Same. — Gableman   v.   Peoria,   etc.,  R. 

tered,   such  judgment  is  binding  upon   the  Co..    179    U.    S.    335,    338,    45    L.    Ed.    220p 

corporation   and   the   receivers;   and   in  the  Eddv  z\   Lafayette,   163   U.   S.   456,   464,  4t 

case  of  a   suit  brought   by  either   of   them  L.   Ed.   225. 
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suits  brought  upon  causes  of  action  arising  under  the  administration  of  his  pred- 
ecessor in  the  receivership.^^ 

(c)  As  Affected  by  Time  Receivership  Suit  Began  or  Cause  of  Action  Arose. 
— A  receiver  is  not  excepted  from  habiHty  to  suit  without  previous  leave  of  the 
court  under  the  provisions  of  this  act  by  reason  of  the  fact  that  the  receivership 
suit  had  commenced  before  and  was  pending  at  the  time  of  the  passage  of  the 
act.  The  court  may  still  take  jurisdiction  although  the  suit  was  commenced 
prior  to  the  enactment  of  the  amended  act.^ 

(d)  As  to  Set-Off,  Counterclaim,  etc. — A  counterclaim  or  set-off,  set  up  by  a 
defendant  in  an  action  against  him  by  a  receiver,  comes  within  the  spirit  of  this 
act.2 

(e)  Action  May  Be  Brought  i)i  Any  Court  of  Co))ipctent  Jurisdiction. — 
Necessarily,  such  suit  may  be  brought  in  any  court  of  competent  jurisdiction 
and  proceed  to  judgnlent  accordingly.-^ 

(f)  Cause  Not  Removable  by  Receiver. — The  object  of  the  section  is  mani- 
fest, and  it  is  equally  plain  that  that  object  would  be  open  to  defeat  if  the 
receiver  could  remove  the  case  at  his  volition.  The  intention  to  permit  this  to 
be  done  cannot  reasonably  be  imputed  to  congress,  and.  moreover,  such  a  right 
would  be  inconsistent  with  the  general  policy  of  the  act.-* 

(g)  Operation  and  Effect  of  Clause  Providing  That  Suits  Shall  Be  Subject 
to  General  Equity  Jurisdiction  of  Court. — Since  the  receiver,  as  the  officer  of  the 
court,  holds  the  property  for  the  benefit  of  all  who  have  an  interest  in  it.  and  is 
not  to  be  interfered  with  in  its  administration  and  disposal  by  the  judgment  or 
process  of  another  court,  the  closing  clause  of  the  section,  out  of  abundant  cau- 
tion, provides  that  when  the  receiver  is  sued,  without  leave,  such  suit  shall  be 
subject  to  the  general  equity  jurisdiction  of  the  court  in  which  said  receiver  or 
manager  was  appointed,  so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice.^ 


99.  Confers  privilege  to  sue  receiver- 
ship; not  a  particular  receiver. — McNulta 
V.  Lochridge,  141  U.  S-  i'l~(,  331,  35  L. 
Ed.   796. 

If  action  were  brought  ag:ainst  the  re- 
ceivership generally,  or  against  the  cor- 
poration by  name,  "in  the  hands  of,"  or 
"in  the  possession  of,"  a  receiver  without 
stating  the  name  of  the  individual,  it 
would  more  accurately  represent  the 
character  or  status  of  the  defendant.  Mc- 
Nulta V.  Lochridge,  141  U.  S.  327,  331, 
35   L.   Ed.   796. 

So  long  as  the  property  of  the  corpora- 
tion remains  in  the  custody  of  the  court 
and  is  administered  through  the  agency 
of  a  receiver,  such  receivership  is  con- 
tinuous and  uninterrupted  until  the  court 
relinquishes  its  hold  upon  the  property, 
though  its  personnel  may  be  subject  to  re- 
peated changes.  .Action.s  against  ilie  re- 
ceiver are,  therefore,  in  law,  actions 
against  the  receivership,  or  tlic  funds  in 
the  hands  of  the  receiver,  and  his  con- 
tracts, misfeasances,  r.egligences  and  lia- 
bilities are  official  and  not  personal,  and 
judgments  against  him  as  receiver  are 
payable  only  from  the  funds  in  his  hands. 
McNulta  V.  Lochridge,  J41  U.  S.  327,  332, 
35   L.    Ed.   796. 

1.  Right  to  sue  under  act  as  affected  by 
date  of  receivership  or  time  cause  of  ac- 
tion arose. — Texas,  etc.,  R.  Co.  v.  Cox, 
145   U.   S.   593,  602,  36   L.   Ed.  829. 


2.  As    to     set-off     or     counterclaim. — 

Grant  v.    Buckner,    172   U.    S.   232,   238,   43 
L.   Ed.  430. 

3.  Jurisdiction  in  which  action  brought 
under  act  of  March  3,  1887. — Texas,  etc., 
R.  Co.  c'.  Johnson,  151  U.  S.  81,  101,  38 
L.  Ed.  81;  Erb  v.  Morasch,  177  U.  S.  584, 
585,  44  L.  Ed.  897,  citing  McNulta  v. 
Lochridge,  141  U.  S.  327,  35  L.  Ed.  796; 
Texas,  etc.,  R.  Co.  z:  Cox,  145  U.  S.  593, 
36  L.   Ed.  829. 

4.  Cause  not  removable  by  receiver.— 
Gableman  v.  Peoria,  etc.,  R.  Co.,  179  \J. 
S.   3.35,   3,38,   45    L.    Ed.   220. 

5.  Operation  and  effect  of  clause  pro- 
viding that  suit  shall  be  subject  to  gen- 
eral equity  jurisdiction  of  court. — Gable- 
man  V.  Peoria,  etc.,  R.  Co.,  179  U.  S. 
335,    338,   45    L.    Ed.   220. 

It  devolves  therefore  on  the  court  in 
possession  of  the  property  or  funds  out 
of  which  judgments  against  its  receiver 
must  be  paid  to  adjust  the  equities  be- 
tween all  parties,  and  to  determine  the 
time  and  manner  of  payment  of  judgment 
creditors  necessarily  applying  for  satis- 
faction from  assets  so  held  to  the  court 
that  holds  them.  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335,  339,  45  L.  Ed. 
220.  So  that  while  the  validity  of  a  claim 
against  the  receiver  may  be  established  in 
the  state  courts,  the  administration  of  the 
property  in  the  hands  of  the  receiver  re- 
mains with  the  federal  court  whose  officer 
he    is,   and    the   amount    the    claimant    will 
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'     t/ourt  May  Still  Preserve  Property  against  External  Attack. — In  the 

light  of  this  provision  of  the  act,  neither  the  third  section  nor  the  second  section, 
which  provides  that  the  receiver  shall  manage  the  property  "according  to  the 
valid  laws  of  the  state  in  which  such  property  shall  be  situated,"  restricts  the 
power  of  the  circuit  courts  to  preserve  ])roperty  in  the  custody  of  the  law  from 
external  attack.*^ 

Not  to  Be  So  Construed  as  to  Render  Right  to  Sue  Practically  Value- 
less.— The  preservation  of  general  equity  jurisdiction  over  suits  instituted 
against  receivers  without  leave  under  this  act,  does  not,  in  promotion  of  the  ends 
of  justice,  make  it  competent  for  the  appointing  court  to  determine  the  rights  of 
persons  who  are  not  before  it  or  subject  to  its  jurisdiction;  and  the  right  to  sue 
without  resorting  to  the  appointing  court,  which  involves  the  right  to  obtain 
judgment,  cannot  be  assumed  to  have  been  rendered  practically  valueless  by 
this*^  further  provision  in  the  same  section  of  the  statute  which  granted  it.''  The 
fact  that  the  federal  court  entertaining  the  suit  of  one  claimant  against  an. es- 
tate may  entertain  a  different  view  of  the  law  controlling  the  rights  of  a  claim- 
ant, from  that  entertained  by  the  court  of  the  state  in  a  suit  brought  by  a 
claimant,  citizen  of  the  state,  holding  a  like  character  of  claim,  is  no  ground  for 
enlarging  the  jurisdiction  of  the  federal  court  beyond  that  given  to  it  by  the  con- 
stitution of  the  United   States.^ 

2.  Jurisdiction. — See,  generally,  ante,  "Same ;  Ancillary  Jurisdiction,"  IV,  D, 
5 ;  "Conflict  of  Concurrent  Jurisdictions,"  IV,  D,  7,  et  seq. ;  "Jurisdiction,"  VI, 
A,  3.  As  to  jurisdiction  where  suit  brought  under  the  authority  of  the  act  of 
March  3,  1887,  see  ante,  "Action  May  Be  Brought  in  Any  Court  of  Competent 
Jurisdiction,"  VI,  B,  1,  b,  (2),  (e).  As  to  a  suit  against  a  federal  receiver  be- 
ing one  arising  under  the  federal  constitution  and  laws,  with  the  consequent  right 
to  bring  the  same  in  the  federal  courts,  see  the  title  Courts,  vol.  4,  p.  931.  As  to 
a  suit  against  the  receiver  of  a  national  bank  being  one  arising  under  the  federal 
constitution  and  laws,  see  the  title  Courts,  vol.  4,  p.  924.  As  to  the  citizenship  of 
receivers  for  the  purpose  of  suing  and  being  sued  in  the  federal  courts,  see  the 
title  Co^TRTS,  vol.  4,  p.  957.  As  to  the  general  exclusive  and  ancillary  jurisdiction 
of  federal  courts  to  hear  and  determine  all  suits  against  receivers  of  their  ap- 
pointing, and  to  determine  claims  and  controversies  relating  to  property  in  their 
hands,  see  the  title  Courts,  vol.  4,  pp.  988,  989.  As  to  the  removal  of  causes  into 
the  federal  courts,  estoppel  of  receiver  to  question  jurisdiction  after  removal, 
etc.,  see  the  titles  AppeaIv  and  Error,  vol.  1,  p.  726;  Courts,  vol.  4,  p.  931 ;  Re- 
moval OF  Causes.  And  see  ante,  "Waiver  of  Exclusive  Jurisdiction ;  Estoppel," 
VI.  B.  1,  b,   (1). 

3.  Parties. — In  an  action  against  the  receiver  of  a  railroad  company  to  com- 
pel the  spcdfic  performance  of  a  contract  of  transportation  entered  into  by  the 
railroad  company  before  going  into  the  hands  of  the  receiver,  the  receiver  is 
the  only  necessary  party  defendant." 

receive  from  the  proceeds  of  the  property  erty  against  external  attack.— In  re  Tyler, 
in  the  hands  of  the  receiver  is  not  set-  149  U.  S.  164,  182,  37  L.  Ed.  689. 
tied  by  the  state  court,  which  only  de-  7.  Sarne;  not  to  be  construed  as  ren- 
termines  the  validity  and  extent  of  the  dering  right  of  no  value. — Gableman  v. 
demand,  but  rests  upon  the  result  of  the  Peoria,  etc.,  R.  Co.,  179  U.  S.  335,  339,  45 
administration,  as  ordered  by  the  federal  L.  Ed.  220;  Texas,  etc.,  R.  Co.  v.  John- 
court.  Byers  v.  McAuley,  149  U.  S.  608,  son,  151  U.  S.  81,  102,  103,  38  L.  Ed.  81, 
619,   37   L.   Ed.  867.  reaffirmed   in   Texas,   etc.,    R.    Co.   v.    Gay, 

It  is   not  to  be  tolerated  for  a   moment  167   U.    S.   745,   42    L.    Ed.    1209;    Houston, 

that  the  commencement  of  such  a  suit  in  etc.,  R.  Co.  v.  Bowles,  168  U.  S.  706, .42  L. 

the  state  court  against  a  receiver  enables  Ed.   1213.     Accord:    Texas,  etc.,  R.  Co.  v. 

the   state   court   to   draw   to   itself  the   en-  Bloom,   164  U.  S.  G36,  41    L.   Ed.   .580. 

tire    administration    of    the    receivership,  8.    Same;  or  as  enlarging  jurisdiction  of 

and  oust  the  federal  court  from  the  pos-  federal  court. — Bvers  v.   McAuley,  149  U. 

session    and    custody     of      the      property.  S.  608,  619,  37  L.  Ed.  867. 

Bvers  v.   McAuley,  149   U.   S.   608,   619,   37  9.     Parties.— Express     Co.     v.     Railroad 

L.'  Ed.   867.  Co.,    99    U.    vS.    191,    199,    25    L.    Ed.    319. 

6.    Same;  court  may  still  preserve  prop-  Where    corporation    dissolved    and     re- 
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Parties  by  Representation. — See  the  title  Parties,  vol.  9,  p.  46. 

4.  Process.— Effect  of  Act  of  March  3,  1887.— The  third  section  of  the 
judiciary  act  of  March  3,  1887,  c.  Z7?>,  §  2,  24  Stat.  552,  554,  authorizing  suits  to 
be  brought  against  receivers  of  railroads,  without  special  leave  of  the  court  by 
which  they  were  appointed,  was  intended  to  place  receivers  upon  the  same  plane 
with  railroad  companies,  both  as  respects  their  liability  to  be  sued  for  acts  done 
while  operating  a  railroad  and  as  respects  the  mode  of  service.^*' 

5.  Evidence. — Former  Judgment. — A  receiver  of  a  national  bank,  in  all 
actions  and  suits  growing  out  of  the  transactions  of  the  bank,  represents  it  as 
fully  as  an  executor  represents  his  testator,  and  a  judgment  recovered  in  an  ac- 
tion against  the  bank  is  properly  admitted  in  evidence  in  a  suit  by  the  same  plain- 
tiffs against  the  receiver  of  such  bank.^^ 

6.  Judgment. — Actions  against  the  receiver  are  in  law  actions  against  the 
receivership,  or  the  funds  in  the  hands  of  the  receiver,  and  his  contracts,  mis- 
feasances, negligences  and  liabilities  are  official  and  not  personal,  and  judgments 
against  him  as  receiver  are  payable  only  from  the  funds  in  his  hands. ^^ 

7.  Appeal  and  Error.— See  the  title  Appeal  and  Error,  vol.  1,  p.  725,  vol. 
2,  pp.  58,  59. 

VII.    Presentation,  Allowance  and  Payment  of  Claims. 

A.  Claims  Allowable  against  Receivers — 1.  Taxes. — Property  in  the  hands 
of  a  federal  receiver  is  not  thereby  rendered  exempt  from  the  imposition  of 
taxes  by  the  government  within  whose  jurisdiction  the  property  is,  and  the  lien 
for  taxes  is  superior  to  all  other  liens  whatsoever,  except  judicial  costs,  when 
the  property  is  rightfully  in  the  custody  of  the  law,  but  this  does  not  justify  a 
physical  invasion  of  such  custody  and  a  wanton  disregard  of  the  orders  of  the 
court  in  respect  of  it.  And  such  property  cannot  be  levied  upon  and  seized  under 
state  process  for  the  collection  of  taxes  due  the  state.  Such  property  is  al- 
ready in  sequestration,  already  held  in  equitable  execution,  and  while  the  lien  for 
taxes  must  be  recognized  and  enforced,  the  orderly  administration  of  justice  re- 
quires this  to  be  done  by  and  under  the  sanction  of  the  court  having  custody  oi 
the  property.  13 

Application  of  Rents  and  Profits  to  Payment  of  Taxes. — See  post,  "Ap- 
plication of  Income,  Rents  and  Profits,"  VII,  C. 

2.  Costs. — See  ante,  "Taxes,"  VII,  A,  1. 

3.  Counsel  Fees. — See  post.  "Construction  of  Order."  MI,  D.  1,  c,  (2),  fc), 
bb,  (aa),  bbb,  (ccc).     See  the  title  Attorney  and  Client,  vol.  2,  pp.  yi'-K  731.. 

ceiver  appointed  pending  an  appeal  from  BANKS  .A.ND   BANKING,  vol.  3,  p.  190. 

a    judgment    against   the   corporation,   the  13.    Taxes. — In  re  Tyler,  149  U.  S.   164, 

receiver    is    a    necessary    party    defendant.  182,  .37   L.   Ed.   689. 

Pendleton    v.    Russell,    144    U.    S.    640,    36  When    controversy   arises   as   to   the   le- 

L.   Ed.   574.  gality  of  the  tax  claimed,  the  usual  course 

He   could  not  have  become  a   party,   or  pursued    is    by    intervention    pro    interesse 

in    any   way    have    bound    the   corporation  suo,    as    in    the    instance    of    sequestration, 

in    the    foreign    jurisdiction    without     the  Savannah  v.  Jesup,   106   U.   S.   563,   564,  27 

express   authority   of  the   court   which   ap-  L.    Ed.    276;    In    re    Tyler,    149    U.    S.    164, 

pointed   him.        Pendleton   v.    Russell,    144  187,  37  L.   Ed.  689.     See,  also,  Wiswall  v. 

U.   S.  640,  645,  646,  36  L.   Ed.   574.  Sampson,   14   How.    52,   14   L.    Ed.   322. 

10.  Process;  effect  of  act  of  March  3,  Time  of  presenting  claims. — WJiere  a 
1887. — Eddy  "'.  Lafaj'ette,  163  U.  S.  456,  sale  has  been  niado  under  a  decree  which 
464,  41  L-  Ed.  225.  See,  generally,  the  provided  that  the  purchaser  should  take 
title    SUMMONS    AND    PROCESS.  subject   to  any  taxes   which    might   tinally 

11.  Evidence;  former  judgment. — Rut-  be  adjudged  to  be  a  lien  upon  the  prop- 
ter V.  Eaton.  141   U.   S.  240,  .'{5   L.   I'M.  713.  crty,    a    claim    for    delinquent    taxes    is    ur 

12.  Nature  and  form  of  judgment  time  if  filed  within  the  period  fixed  by 
against  receiver. — Texas,  etc.,  R.  Co.  v.  the  decree,  although  filed  after  the  sale 
Cox,  145  U.  S.  593,  601,  36  L.  Ed.  829;  has  been  confirmed,  and  no  order  for  re- 
McNulta  V.  Lochridge,  141  U.  S.  327,  332,  taking  possession  of  the  property  was 
35   L.   Ed.   796.  necessary.      United    States    Trust    Co.    v. 

Judgment  against  receiver  of  national  New  Mexico,  183  U.  S.  535,  46  L.  Ed. 
bank;    form    and    payment. — See    the    title       315. 
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4.  Insurance. — See  post,  "Application  of  Income,  Rents  and.  Profits,"  VII,  C. 

5.  Compensation  of  Receiver. — See,  generally,  post,  "Compensation,"  VIII, 
B,  et  seq. 

6.  Expenses  of  Receivership. — See  post,  "Claims  Accruing  Subsequent  to 
Appointment  of  Receiver,"  VII,  D,  1,  b. 

7.  Claims  Accruing  Prior  to  Receivership. — See  post,  "Claims  Accruing 
Prior  to  Ap'pointment  of  Receiver,"  VII,  D,  1,  c. 

8.  Claims  by  Landowner  for  Value  of  Rails  and  Ties  Removed  from 
RoADP.ED. — Where  a  railroad  company  laid  rails  and  ties  upon  the  land  of  the 
petitioner  under  a  grant  of  a  mere  easement,  and  obviously  with  no  intention 
tliat  they  should  become  a  part  of  the  realty,  the  petitioner  was  not  entitled  to  re- 
cover  their  value  at^Minst  the  receiver  upon  his  removing  them.'^ 

B.  Proof  and  Allowance — 1.  Necessity  for  Proof  of  Claim.— See  post, 
"Jurisdiction  to  Hear  and  Determine  Claim,"  VII,  B,  2;  "Conclusiveness  of  De- 
cree Determining  Rights  of  Parties,"  VII,  B,  6. 

2.  Jurisdiction  to  Hear  and  Determine  Claim. i-*^ — Where  an  insolvent 
corporation  is  placed  in  the  hands  of  a  receiver  of  the  federal  circuit  court,  such 
appointment  draws  to  the  jurisdiction  of  that  court  the  control  of  its  assets,  so 
far  as  persons  having  claims  to  participate  in  the  distribution  of  such  assets  are 
concerned,  and  parties  must  go  into  that  court  in  order  to  assert  their  rights, 
prove  their  demands,  and  receive  whatever  may  be  due  them,  or  their  share  or 
interest  in  the  estate.'^ 

Waiver  of  Exclusive  Jurisdiction  to  Pass  upon  Claims. — See  ante, 
"Waiver  of  Exclusive  Jurisdiction;  Estoppel."  VI,  B,   1,  b,   (1). 

3.  Right  of  Receiver  to  Defend  against  Claims.— The  rights  and  duties 
of  a  receiver  in  respect  to  claims  made  against  the  estate  in  his  possession  are 
stated  in  the  note.^^ 

4.  Reference. — The  master's  report  should  state  the  amount  of  assets  to  be 
distributed,  the  amount  collected  from  the  original  defendants,  also  the  other 
amounts  collected  by  the  receiver  from  persons  not  in  the  decree;  whether  the 
amounts  collected  from  the  parties  respondent  are  sufficient  to  pay  each  of  the 
original  parties  complainant ;  if  not,  how  much  to  each ;  how  much  other  assets 
have  been  collected  by  the  receiver,  and  how  much  would  be  coming  to  each 
creditor  on  the  hypothesis  that  all  the  assets  are  to  be  divided  among  all  the 
creditors  equally. ^'^ 

14.  Claim  by  landowner  for  value  of  he  question  any  subsequent  order  or  de- 
rails and  ties  removed  from  roadbed. — ■  cree  of  the  court  distributing  the  estate  in 
Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  his  hands  between  the  parties  to  the  suit. 
142  U.  S.  39G.  41.5,  416,  35  L-  Ed.  1055.  It  is  nothing  to  him  whether  all  of  the 
Sec  the  title  FIXTURES!  vol.  6,  p.  300.  property  is  given  to  the  mortgagee  or  all 

14a.    See   ante.   "Jurisdiction,"   VI,   B,   2.  returned    to    the    mortgagor.      He    is     to 

See    the    title    COURTS,    vol.    4,    pp.    988,  stand   indifferent   between   the   parties,  and 

989.  may    not    be    heard    either    in    the    court 

•  15.    Jurisdiction  to  hear  and  determine.  which  appointed  him,   or  in  the  appellate 

— White  T'.  Ewing,  159  U.  S.  36,  39,  40  L-  court,  as  to  the  rightfulness  of  any  order 

Ed.   67.  which  is  a  mere  order  of  distribution   be- 

16.    F'irst.    "A  receiver  may  defend,  both  tween    the    parties."        Bosworth      ?'.       St 

in    the    court   appointing   him    and    by   ap-  Louis    Terminal    R.   Ass'n.    174   U.    S.    182, 

peal,   the   estate   in   his   possession    against  186,  187,  43   L.   Ed.  941.     See   post,  "Right 

all    claims    which    are    antagonistic    to   the  of    Receiver    to    Appeal    from    Order     Al- 

rights  of  both  parties  to  the  suit."  Second.  lowing    Claim     or      According      Priority," 

"Me     may     likewise     defend     the     estate  VII,  ?..  7. 

against   all   claims   which   are   antagonistic  17.      Reference.— Oirilvie    z:    Kno.x    Ins. 

to   the   rights   of   either  party  to   the   suit,  Co.,  2   Black  530,   17   L.   Ed.   349.     See  the 

<»ubject  to  the  limitation  that  he  may  not  ^\^\q   REFERENCE.     See,  also,  post,  "In 

in    such    defense    question    any    order    or  General  "   VII     D    1     a 

decree    of   the    court    distributing   burdens  principles  oif  distribution  settled  on  ex- 

or   apportionmg    rights    between    the    par-  ^      tj^^  ^^^    master's     report.-Ogilvie     v. 

ties    to    the   suit,    or   any    order   or    decree  ^^^^^^    j,^^     ^        2    Black    539,    541,    17    L. 

resting   upon    the    discretion    of   the    court  p  ,    ^^^ 

appointing    him."      Third.      "Neither    can  -   •   •    •■ 
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5.  Conclusiveness  of  Order  of  Appointment  Allowing  or  Disallowing 
Claims. — The  terms  of  an  order  of  appointment  of  a  receiver  may  be,  and 
doubtless  are,  a  protection  to  the  receiver ;  and  what  he  does  and  pays  within 
those  terms  may  be,  thereafter,  beyond  the  challenge  of  any  party  interested  in 
the  property.  But  when  he  has  not  acted,  and  the  question  is  presented  to  the 
■court  as  to  the  liability  of  the  property  for  any  claim,  the  court  is  not  foreclosed 
by  the  order  of  appointment,  but  may  consider  and  determine  equitably  the  ex- 
tent of  liability  of  the  property  to  such  claim,  and  what  its  rights  of  priority 
may  be.  Hence  where  the  receiver  has  not  paid  a  claim,  the  parties  in  interest 
may  rightfully  challenge  its  priority,  even  if  it  were  within  the  very  letter  of  the 
■order  of  appointment  of  the  receiver.^* 

6.  Conclusiveness  of  Decree  Determining  Rights  of  Parties. — Where 
notice  is  given  for  all  creditors  to  prove  their  claims  the  decree  rendered  in  the 
case  determines  the  rights  of  all  parties  interested  in  the  proceeds  of  the  prop- 
■erty.  A  particular  creditor  having  notice  of  the  proceedings  and  failing  to  make 
proof  of  his  claim,  or  to  assert  his  rights,  or  to  challenge  the  allowances  then 
made  by  the  court,  loses  his  rights  and  challenges.  He  has  had  his  day  in  court 
and  is  concluded  by  the  final  decree. ^^ 

7.  Right  of  Receiver  to  Appeal  from  Order  Allowing  Claim  or  Ac- 
cording Priority. — See  the  title  Appeal  and  Error,  vol.  2,  p.  58.  See.  also, 
ante,  "Taxes,"  VH,  A,  1 ;  "Right  of  Receiver  to  Defend  against  Claims,"  VH, 
B,  3. 

C.  Application  of  Income,  Rents  and  Profits. — Wherever  property  sub- 
ject to  a  lien  has  been  brought  within  the  domain  of  a  court  of  equity,  and  a  re- 
ceiver of  it  is  appointed,  the  rents  and  profits  in  the  hands  of  the  receiver  will 
"be  applied  along  with  the  corpus  of  the  fund,  to  satisfy  the  lien,  after  paying 
•charges  such  as  taxes  and  insurance. ^^ 

Income  of  Railroad. — See  post,  "Debts  Chargeable  upon  Current  Receipts," 
VH,  D,  1,  c,  (2),  (c),  bb. 

D.  Priorities — 1.  Contract  Liens  and  Unsecured  Claims — a.  In  Gen- 
eral.— In  administering  the  fund  in  the  hands  of  its  receiver,  the  court  will  take 
■care  that  the  rights  of  prior  liens  or  encumbrances  shall  not  be  destroyed ;  and 
will  adopt  the  proper  measures,  by  references  to  the  master  or  otherwise,  to  as- 
<:ertain  them,  and  bring  them  before  it.^^  In  a  few  specified  and  limited  cases  it 
has  been  declared  that  unsecured  claims  were'  entitled  to  priority  over  mortgage 
<lebts.22 

b.  Claims  Accruing  Subsequent  to  Appointment  of  Receiver — (1)  Expenses 
of  Receivership — (a)  In  General. — A  court  which  appoints  a  receiver  acquires, 
by  virtue  of  that  appointment,  certain  rights  and  assumes  certain  obligations, 
and  the  expenses  which  the  court  creates  in  discharge  of  those  obligations  are 
burdens  necessarily  on  the  property  taken  possession  of,  and  this,  irrespective  of 
the  question  who  may  be  the  ultimate  owner,  or  who  may  have  the  preferred  lien, 
■or  who  may  invoke  the  receivership. ^-'^ 

(b)  Counsel  Fees. — See  post,  "Construction  of  Order,"  VII,  D,  1,  c,  (2). 
(c),  bb,  (aa),  bbb,  (ccc).  See  the  title  Attorney  and  Client,  vol.  2.  pp.  729. 
731. 

18.  Conclusiveness  of  order  of  appoint-  21.  Contract  liens  and  unsecured  claims, 
ment  allowing  or  disallowing  claim. —  — Wiswall  7:  Sampson,  14  How.  5:2,  67,  14 
Louisville,  etc.,  R.  Co.  v.  Wilson,  1.38  U.  L.  Ed.  322.  See,  also,  ante,  "Raference," 
S.    501,    500,   ?A   L.    Ed.    1023.  VTl,    B,    4. 

19.  Conclusiveness  of  decree  determin-  22.  Kneeland  v.  American  Loan,  etc., 
ing  rights  of  parties.— Leadville  Coal  Co.  Co..  136  U.  S.  89,  97,  34  L  Ed.  379;  South- 
V.  McCreery,  141  U.  S-  475.  478,  35  L  Ed.  ern  R.  Co.  t-.  Carnegie  Steel  Co..  176  U. 
824.  S.     257.    282,    44     L     Ed.    458.       See    post, 

20.  Application  of  income,  rents  and  ''Unsecured  ,  Claims  Having  Equitable 
profits.— Shepherd    <•.    Pepper.    V.)?,     U.     S.       Priorities."  VIT,  D.   1,  c,   (2).   fc). 

626,    647,    33    L.    Ed.    706.      See.    also,    the  23.     Expenses    of     receivership. — Knee- 

title    MORTGAGES    AND    DEEDS    OF       land  v.   American    Loan,  etc.,   Co.,   136   U. 
TRUST,   vol.   8,   p.   452.  S.   89,   98,  34   L.    Ed.   379. 
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(c)  Costs.—Sce  ante,  "Taxes,"  VII,  A,  1. 

(2)  Expenses  for  Preservation,  Manageynent  and  Operation — aa.  Authority  to 
Raise  Money. — A  court  of  equity  having  jurisdiction  of  the  subject  matter  and 
the  parties,  when  it  takes  charge  of  a  railroad  and  its  appurtenances,  as  a  trust 
fund  for  the  payment  of  incumbrances,  has  power  to  appoint  managing  receivers 
of  the  property,  and,  for  its  preservation  and  management,  authorize  moneys  to 
be  raised,  and  declare  the  same  chargeable  as  a  paramount  lien  on  the  fund.^** 

bb.  Receiver's  Certificates  and  Mortgages— laa)  In  General. — A  coiu't  of 
equity  may  authorize  the  receiver  to  issue  certificates  and  execute  mortgages, 
which  are  a  first  lien  on  the  property,  for  those  purposes. ^^ 

Money  to  Complete  Railroad. — Except  under  extraordinary  circumstances, 
the  power  of  the  court  ought  never  to  be  exercised  in  enabling  the  trustees, 
where  the  railroad  is  unfinished,  to  borrow  money  by  means  of  a  receiver's  cer- 
tificates which  create  a  paramount  lien  upon  the  property,  in  order  to  complete 
the  work.-" 

Order  a  Final  Decree. — Where  subsequent  to  a  final  decree  of  foreclosure 
and  pending  an  appeal  to  the  supreme  court  of  the  United  States,  the  circuit 
court  makes  an  order  for  the  issuance  of  receiver's  certificate  which  it  declares 
shall  be  a  first  lien  upon  the  property,  such  order  is  a  final  and  appealable  decree, 
and  unless  an  appeal  is  taken  therefrom  it  fixes  the  rights  of  the  holders  of  such 
certificates  to  a  first  lien  upon  the  property. 2' 

(bb)  Consent  of  Lienor  or  Trustee  or  Prior  Notice. — The  power  of  the  court 
to  order  the  issuance  of  receivers'  certificates  and  make  them  a  first  lien  does  not 
depend  on  the  consent  of  the  lienors  or  their  trustees,  nor  on  prior  notice.  A 
full  opportunity,  subsequently  afforded,  to  be  heard  on  evidence,  as  to  the  pro- 
priety of  the  expenditures  and  of  making  them  a  first  lien,  is  judicially  equiva- 
lent.    In  such  case  the  receiver  and  those  lending  money  to  him  on  certificates 


24.  Authority  to  raise  money. — Wallace 
V.  Loomis,  97  U.  S.  146,  24  L.  Ed.  895; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  29  L.  Ed.  9G3;  Union 
Trust  Co.  V.  Souther,  107  U.  S.  591,  27  L. 
Ed.  488;  Miltenberger  v.  Logansport  R. 
Co.,  lOG  U.  S.  286,  27  L.  Ed.  117;  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339; 
Hale  V.  Frost,  99  U.  S.  389,  25  L.  Ed.  419. 
See  Jerome  v.  McCarter,  94  U.  S.  734,  24 
L.  Ed.  136.  See  post,  "Consent  of  Lienor 
or  Trustee  or  Prior  Notice,"  VII,  D,  1, 
bb,   (2),   (a),  bb,   (bb). 

Necessity  for  authority  of  court. — Large 
amounts  of  money  borrowed  by  a  receiver 
without  the  previous  authority  of  the 
court,  even  though  the  moneys  were  ap- 
plied to  purposes  entitled  to  priority  of 
payment  when  ordered  by  the  court,  are 
not  prior  claims.  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.,  117  U.  S.  434,  477, 
29    L.    Ed.    963. 

25.  Receivers'  certificates  and  mort- 
gages.— Jerome  v.  McCarter,  94  U.  S.  734, 
738,  24   L.   Ed.   136. 

Receivers'  certificates  issued  for  neces- 
sary repairs  or  for  operating  expenses 
are  entitled  to  priority  over  the  claims  of 
the  bondholders  secured  by  mortgage 
upon  the  property.  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.,  117  U.  S.  434, 
454,  29  L.  Ed.  963.  See  post,  "Operating 
Expenses  and  Repairs,"  VII,  D,  1,  b,  (2), 
(a),  cc. 

Completion  of  canal. — Jerome  v.  Mc- 
Carter,  94    U.    S.    734,    738,    24    L-    Ed.    136. 


26.  Money  to  complete  railroad. — Shaw 
V.  Railroad  Co.,  100  U.  S.  605,  25  L.  Ed. 
757. 

To  obtain  delivery  up  of  pledged  bonds. 

— Where  subcontractors  holding  claims 
for  building  the  road  are  about  to  sell 
certain  shares  of  the  stock  of  the  com- 
pany whose  road  forms  a  part  of  the  line 
of  the  defendant  company,  which  shares 
are  held  in  pledge  for  the  debts,  it  is 
proper  for  the  court  upon  a  bill  filed  by 
a  judgment  creditor  for  a  receiver,  to 
which  bill  the  bond  holders  are  made  par- 
ties, to  order  issuance  of  receivers'  certifi- 
cates, to  be  a  first  lien  upon  the  road, 
to  such  subcontractor  in  consideration  o'f 
their  delivering  up  the  bonds  held  in 
pledge.  Under  the  circumstances  this  was 
a  proper  mctted  of  preserving  the  prop- 
erty. Kneeland  v.  Luce  (2),  141  U.  S.  491, 
35    L.     Ed.    830. 

Completion  of  building  which  is  an  as- 
set.— Where  work  was  commenced  upon  a 
building  for  the  railway  company  before 
the  receivership  and  was  done  in  good 
faith,  and  it  was  found  necessary  either 
to  finish  the  building  or  to  permit  the 
work  already  done  to  become  a  total  loss 
to  the  company,  it  'was  held  equitable  to 
give  the  claim  for  the  cost  of  finishing 
the  building  priority  over  the  claim  of  the 
mortgagees.  Girard  Ins.,  etc.,  Co.  v. 
Cooper,  162  U.  S.  529,  546,  40  L.  Ed.  1062. 

27.  Order  a  final  decree. — Farmers' 
Loan,  etc.,  Co.,  Petitioner,  129  U.  S.  206. 
214,   32    L.    Ed.    656. 
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issued  on  orders  made  without  prior  notice  to  parties  interested,  take  the  risk  of 
the  final  action  of  the  court  in  regard  to  such  loans. ^s 

(cc)  Rights  and  Duties  of  Purchaser  or  Holder. — Where  the  certificates  are 
all  payable  to  bearer  and  no  one  of  them  is  held  by  the  original  parties,  but  have 
all  passed  into  the  hands  of  third  persons  for  a  valuable  consideration,  those 
persons  have  a  right  to  rely  on  the  promise  of  the  court  as  to  their  priority, 
plainly  borne  on  their  face,  v^dien  the  consent  of  the  trustees,  and  thus  of  the 
bondholders,  was  given  to  their  issue. ^^^ 

Purchaser  at  a  Discount. — Purchasers  of  receivers'  certificates  at  an  al- 
lowed discount  are  entitled  to  recover  face  value. ^"^ 

Duty  to  See  to  Application  of  Proceeds. — Where  receivers'  certificates  are 
authorized  to  be  issued  to  pay  for  betterments,  persons  taking  them  directly 
from  the  receiver,  and  having  no  connection  with  the  case  or  with  the  parties, 
are  not  bound  to  see  to  the  application  of  the  proceeds;  it  is  no  defense  to  claims 
based  upon  such  certificates,  therefore,  that  the  receiver  did  not  faithfully  apply 
the  money  as  directed  by  the  court.^i 

cc.  Operating  Expenses  and  Repairs — (aa)  In  General. — If  at  the  instance 
of  any  party  rightfully  entitled  thereto,  a  court  should  appoint  a  receiver  of 
property,  the  same  being  railroad  property,  and  therefore  under  an  obligation 
to  the  public  of  continued  operation,  it,  in  the  administration  of  such  receiver- 
ship, might  rightfully  contract  debts  necessary  for  the  operation  of  the  road, 
either  for  labor,  supplies  or  rentals,  and  make  such  expense  a  prior  lien  on  the 
property  itself.-^^ 


28.  Consent  of  lienor  or  trustee  or  prior 
notice. — Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  456,  29  L.  Ed. 
963.  See,  also,  Miltenberger  v.  Logans- 
port  R.  Co.,  106  U.  S.  286,  310,  27  L.  Ed. 
117,  following  Wallace  v.  Loomis,  97  U. 
S.  146,  24  E.  Ed.  895;  Hale  v.  Frost,  99 
U.    S.   389,   25    L.    Ed.    419. 

Neither  bondholders  nor  trustees  par- 
ties to  suit  when  order  made. — Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.,  117 
U.    S.    434,    459,    460,    29    L.    Ed.    963. 

Effect  of  consent  of  trustee. — The  ac- 
tion of  the  trustee  in  a  mortgage  for 
bondholders  in  consenting  to  the  issuance 
of  receivers'  certificates  and  their  being 
made  a  first  lien  prior  to  the  mortgage, 
being  within  his  discretion  as  such 
trustee,  is  binding  upon  the  bondholders 
and  estops  them  from  afterwards  ques- 
tioning the  validity  and  priority  of  the 
certificates.  Kent  v.  Lake  Superior,  etc., 
Iron  Co.,  144  U.  S.  75,  36  L-  Ed.  352; 
Kneeland  v.  Luce  (2),  141  U.  S.  491,  507, 
35    L.    Ed.    830. 

Estoppel  to  question  validity  or  to  ap- 
peal.— Where  it  appears  that  the  issuance 
of  receiver's  certificates  was  the  result  of 
an  agreement  to  which  the  parties  not 
objecting  consented,  and  that  in  consid- 
eration of  the  certificates  one  of  the  par- 
ties gave  up  rights  under  the  decree  of  a 
state  court  to  which  he  cannot  now  he 
reinstated,  the  objecting  parties  must  be 
held  estopped  to  question  their  validity 
or  to  appeal  from  the  order  directing  them 
to  be  issued.  Central  Trust  Co.  v.  Sea- 
songood,  130  U.  S.  482,  492.  32  L.  Ed.  985. 

29.  Rights  and  duties  of  purchaser  or 
holder.— Kneeland  v.  Luce  (2),  141  U.  S. 
491.   509.   35    L.    Ed.    830. 

30.  Purchaser    at    a    discount. — LTnion 


Trust  Co.  V.  Illinois  Midland  R.  Co.,  117 
U.  S.  434,  462,  29  L.  Ed.  963.  So  held 
where  the  certificates  w'ere  sold  under  or- 
der of  court  at  ten  per  cent  discount. 

Where  a  receiver  was  authorized  to  is- 
sue certificates  and  hypothecate  them  at 
ninety  cents  on  the  dollar,  creditors  ad- 
vancing money  to  the  receiver  and  receiv- 
ing the  certificates  at  that  price  in 
exchange  are  not  entitled  to  have  them  al- 
lowed at  their  face  value.  It  is  not  in- 
equitable in  such  case  for  the  court  to 
allow  such  claims,  payable  in  the  certifi- 
cates at  the  rate  of  ninety  cents  on  the 
dollar  to  the  extent  of  the  money  actually 
advanced.  Swann  v.  Clark,  110  U.  S.  602, 
28    L.    Ed.    256. 

31.  Duty  to  see  to  application  of  pro- 
ceeds.— Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  461,  29  L.  Ed. 
963. 

32.  Operating  expenses  and  repairs. — 
Kneeland  v.  American  Loan,  etc..  Co.,  136 
U.  S.  89,  98,  34  L.  Ed.  379;  Kneeland  v. 
Bass,  etc..  Machine  Works,  140  U.  S.  592. 
35  L.  Ed.  543;  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.,  117  U.  S.  434.  458,  29  L. 
Ed.  963,  following  Barton  v.  Barbour,  104 
U.    S.    126.    26    L.    Ed.    672. 

Bill  filed  by  second  mortgagee,  first 
mortgagee  being  a  party  to  the  suit. — * 
Where  a  second  mortgagee  files  a  bill  for 
the  foreclosure  of  a  railroad  mortgage  and 
the  appointment  of  a  receiver,  the  first 
mortgagee,  being  a  party  to  the  suit  duly 
served  and  appearing  therein,  cannot 
stand  idly  by  and  permit  the  receiver  to 
purchase  the  rolling  stock  and  build  and 
equip  additional  trackage  without  objec- 
tion other  than  a  mere  general  protest 
and  a  disclaimer  of  other  interest  under 
the  receivership  and  vet  assert  that  hf  '  = 
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(bb)  Particular  Expenses. — Priority  has  been  allowed  to  debts  incurred 
(through  the  issuance  of  receivers'  certificates)  for  wages  due  the  employees 
of  the  receiver  ;•"  for  rent  of  tracks  and  terminal  facilities  ;^-*  but  not  for  op- 
erating a  leased  road  surrendered  to  the  lessor  in  a  reasonable  time,-^^  nor  for 
the  rental  of  a  road  of  which  the  trustee  did  not  demand  possession  ;^^  for  rails  ;•'" 
for  rental  of  rolling  stock  f'^  for  traffic  balances  incurred  through  the  necessary 


entitled  to  a  first  lien  on  the  property  so 
acquired  by  the  receiver  by  virtue  of  the 
clause  in  its  mortgage  covering  after-ac- 
quired property,  and  without  any  liability 
for,  or  displacement  of  its  priority  in  fa- 
vor of  the  debts  incurred  by  the  receiver 
in  the  acquirement  of  such  property. 
Miltenberger  v.  Logansport,  R.  Co.,  106 
U.    S.    ;28G,    308,    27    L.    Ed.    117. 

Suit  brought  by  stockholder  and  judg- 
ment creditors,  and  not  by  the  bondhold- 
ers, operating  expenses  held  entitled  to 
priority.  Unison  Trust  Co.  v.  Illinois  Mid- 
land R.   Co.,  117  U.   S.  434,  29   L.   Ed.   963. 

33.  Particular  debts. — Union  Trust  Co. 
V.  Illinoi>  Midland  R.  Co.,  117  U.  S.  434, 
29   L.    Ed.   963. 

34.  Peoria,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  127  U.  S.  200,  205,  32  L.  Ed.  110; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,    117    U.    S.    434,   29    L.    Ed.    963. 

And  see  Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  127  U.  S.  200,  32  L.  Ed.  110, 
where  the  rent  was  left  uncertain,  as  to 
what   is   a   proper   rent   for   such    facilities. 

35.  Road  surrendered  to  lessor. — Upon 
the  surrender  of  such  road  to  the  lessor 
within  a  reasonable  time,  its  claim  for 
rentals  during  the  time  that  he  did  oper- 
ate it  will  not  take  priority  over  the 
■claims  of  the  mortgage  creditors.  Quincy, 
ttc,  R.  Co.  V.  Humphreys,  145  U.  S.  82, 
:^6  L.  Ed.  632;  St.  Joseph,  etc..  R.  Co.  v. 
Humphreys,  145  U.  S.  10,5,  36  L.  Ed. 
t540,  distinguishing  Kneeland  v.  American 
Loan,  etc.';  Co.,  136  U.  S.  89,  34  L.  Ed. 
379,  and  ^liltenberger  t'.  TvOgansport  R. 
Co..    106   U.    S.   286,   27   L.    Ed.    117. 

36.  Trustee  not  having  demanded  pos- 
session.— Where  a  railroad  is  encumbered 
with  a  mortgage  which  provides  that  the 
trustee  therein  may  upon  default  take 
possession  or  demand  possession,  but 
that  until  that  time,  the  owners  shall  col- 
lect and  retain  the  revenues  of  the  road, 
is  subsequently  leased  to  another  road  and 
becomes  a  part  of  its  system;  the  court 
will  not  upon  the  appointment  of  a  re- 
ceiver for  the  latter  road  order  him  to 
pay  to  the  trustee  in  the  mortgage  upon 
the  first  mentioned  road  rentals  for  the 
time  it  was  in  his  possession  and  use,  such 
road  while  used  by  him  not  having  earned 
a  surplus  above  operating  expenses,  and 
the  trustee  in  the  mortgage  thereon  not 
having  demanded  possession  of  the  road 
from  the  receiver.  United  States  Trust 
Co.  V.  Wabash,  etc..  R.  Co.,  150  U.  S.  287, 
37  L.  Ed.  1085;  Seney  v.  Wabash,  etc.,  R. 
Co.,   150   U.    S.   310,   37   L.   Ed.    1092. 

37.  Southern  R.  Co.  v.  Carnegie  Steel 
'Co..  176   U.    S.   257,   288,  44  L.    Ed.   458. 

38.  Kneeland    v.    American    Loan,    etc., 


Co.,  136  U.  S.  89,  101,  34  L.  Ed.  379; 
Thomas  v.  Western  Car  Co.,  149  U.  S.  95, 
37    L.     Ed.    663. 

"If  the  holder  of  a  lien  upon  the  realty 
does  not  think  that  the  continued  posses- 
sion of  the  personalty  is  a  benefit  to  his 
lien,  he  should  simply  omit  the  personalty 
from  his  bill,  and  ask  the  court  to  take 
possession  of  the  realty  alone."  Knee- 
land V.  American  Loan,  etc.,  Co.,  136  U. 
S.   89,   101,  34   L.   Ed.   379. 

Where  the  receiver  was  appointed  at 
the  instance  of  the  judgment  creditor  and 
used  the  roFling  stock  upon  which  the  lien 
was  held  by  third  persons,  previous  to 
the  filing  of  a  bill  by  the  bondholders  to 
foreclose  their  mortgage,  the  rental  value 
of  such  rolling  stock,  while  so  used  by 
the  receiver,  is  not  entitled  to  priority  of 
payment  over  the  debts  secured  by  the 
first  mortgage.  Kneeland  v.  American 
Loan,  etc.,  Co.,  136  U.  S.  89,  100,  34  L. 
Ed.   379. 

In  Kneeland  v.  American  Loan,  etc.,  Co., 
136  U.  S.  89,  99,  34  L.  Ed.  379,  "the  claim  re- 
fused priority  was  based  upon  an  alleged  in- 
strument of  lease,  and  was  for  four  months' 
rental  of  cars  operated  on  a  line  of  rail- 
road by  a  receiver  appointed  at  the  suit 
of  a  judgment  creditor,  such  receiver  be- 
ing succeeded  in  office  by  a  receiver  ap- 
pointed in  the  foreclosure  proceedings  in- 
stituted by  the  trustees  of  the  mortgage 
bondholders.  It  was  held  that  the  al- 
leged contracts  of  lease  were  in  substance 
and  effect  'antecedent  contracts  of  sale;' 
that  in  those  contracts  ample  provision 
had  been  made  by  the  vendor  for  his  se- 
curity, by  stipulations  authorizing  a  re- 
taking of  the  property  upon  failure  to 
make  payments  promptly  of  the  install- 
ments of  purchase  money  as  they  became 
due,  and  that  the  claim  against  the  fund 
was  in  reality  for  a  portion  of  the  pur- 
chase price  of  the  cars.  Under  these  cir- 
cumstances, the  debt  was  held  not  to  be 
embraced  'in  the  few  specified  and  limited 
cases'  in  which  this  court  'has  declared 
that  unsecured  claims  were  entitled  to 
priority  over  mortgage  debts.'  "  Virginia, 
etc..  Coal  Co.  ■:■.  Central  R.,  etc.,  Co.,  170 
U.    S.   355,  371,   42    L.    Ed.   1068. 

If  the  operation  of  the  property  seized 
by  a  receiver,  appointed  at  the  suit  of  a 
judgment  creditor,  does  not  result  in  the 
payment  of  the  operating  expenses,  and 
the  common  debtor  is  unable  to  pay,  the 
burden  of  the  deficiency  is  as  properly 
cast  upon  the  holder  of  a  lien  upon  the 
rolling  stock  as  upon  the  holder  of  a  lien 
upon  the  realty;  and  when  the  court,  in 
the  administration  of  the  receivership, 
thereafter  returns  the  rolling  stock  to  i^^f 
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interchange  of  business  and  operation  of  the  road  in  connection  with  other 
roads  ;>^^  and  for  necessary  repairs.'**' 

(cc)  Payment  from  Corpus. — Although  debts  for  suppHes,  materials,  etc.,  in- 
curred by  the  receiver  in  the  operation  of  the  road,  should  be  paid  out  of  the 
income,  yet,  where  the  income  is  insufficient  to  pay  the  operating  expenses,  such 
debts  may  be  accorded  priority  over  the  mortgage  liens  in  the  fund  arising  out 
of  a  sale  of  the  property  itself.  Debts  of  this  character  stand  upon  the  footing 
■of  expenses  of  the  receivership,  and  are  to  be  given  priority  accordingly.-*  ^ 

Income  Diverted  to  Improvement  of  Property. — When  the  current  in- 
come of  a  railroad  in  the  hands  of  a  receiver  is  diverted  to  the  improvement  of 
the  property  by  the  receiver,  and  debts  for  operating  expenses  are  not  paid, 
provision  should  be  made,  in  foreclosing  a  mortgage  on  the  road,  to  pay  such 
-debts  out  of  the  proceeds  of  the  salp  of  the  property.'* - 

(dd)  Waiver  of  Priority  by  Failure  to  Object. — A  court  of  equity,  however 
it  might  act  on  the  question  of  original  authority  or  discretion,  if  presented  in 
season,  and  under  circumstances  of  good  faith,  will  not  visit  upon  innocent  par- 
ties dealing  with '  a  receiver  within  the  authority  of  its  orders,  consequences 
which  result  from  the  inequitable  negligence  and  supineness  of  a  party  to  the 
suit,  or  of  those  represented  by  him.^^ 


holder  of  the  liens  upon  it,  such  lienholder 
must  be  content  to  be  relieved  from  any 
•burden  for  a  pro  rata  share  of  the  de- 
iiciency,  and  has  no  equity  to  claim  that  he 
shall  be  not  only  thus  relieved,  but  that 
he  may  also  charge  upon  the  realty,  to 
the  detriment  of  the  lienholder  thereon, 
both  the  entire  burden  of  the  deficiency 
and  compensation  to  him  for  the  use  of 
liis  property.  Kneeland  v.  American 
Loan,  etc.,  Co.,  136  U.  S.  89,  99,  34  L.  Ed. 
-■.379.  See,  also,  Virginia,  etc.,  Coal  Co.  v. 
Central  R..  etc.,  Co.,  170  U.  S.  3.55,  371,  42 
L.    Ed.    1068. 

Where  receiver  agrees  to  keep  rolling 
stock  in  repair. — 'J'homas  i'.  Western  Car 
Co.,    149    U.    S.    9.-).    37    L.    Ed.    663. 

Lease  with  privilege  to  buy. — A  person 
leasing  cars  to  a  railroad  company  at  a 
monthly  rental  subsequent  to  the  execu- 
tion of  a  mortgage  to  third  persons  by  the 
company,  with  the  privilege  to  the  com- 
pany to  buy  the  cars  at  an  agreed  price 
at  any  time  during  the  existence  of  the 
lease,  is  entitled,  after  the  road  goes  into 
the  hands  of  a  receiver,  to  receive  posses- 
sion of  them,  and  to  recover  compensa- 
tion for  their  use  by  the  receiver  payable 
out  of  the  fund  to  the  credit  of  the  suit 
in  preference  to  the  claims  of  the  mort- 
gagees. Mver  V.  Car  Co.,  102  U.  S.  1.  26 
L.   Ed.   .59. 

Basis  of  rental  value. — The  rental  value 
is  not  based  upon  the  use  actually  made 
Tsy  the  receiver,  but  on  the  ordinary  value 
-of  the  rental  of  such  property.  Kneeland 
V.  American  Loan,  etc.,  Co.,  136  U.  S.  89, 
103,  34  L.   Ed.  379. 

39.  Union  Trust  Co,  r.  Illinois  Midland 
T^.    Co.,   117   U.    S.   434,  29    L.    Ed.    963. 

40.  Union  Trust  Co.  v.  Illinois  Midland 
R.    Co.,   117   U.   S.    434,   29    L.    Ed.    963. 

41.  Payment  from  corpus. — Kneeland  v. 
American  Loan,  etc.,  Co.,  136  U.  S.  89, 
34  L.  Ed.  379;  Kneeland  v.  Bass,  etc.,  Ma- 
•chine  Works,  140  U.  S.  592,  35  L.  Ed.  543; 


Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  464,  465.  29  L.  Ed.  963. 
An  order  authorizing  a  receiver  to 
carry  on  the  business  of  the  road  and  to 
make  repairs  and  additions  essential  to  its 
interests  and  safety,  and  to  meet  such  ex- 
penses out  of  the  receipts  of  the  road  does 
not  preclude  the  payment  if  any  of  such 
expenses  out  of  the  property  itself  upon  a 
deficiency  in  the  receipts.  The  terms  of 
such  an  order  do  not  impair  or  exclude 
the  ample  authority  which  the  court 
otherwise  has  to  order  such  claims  to  be 
paid  out  of  the  property  itself  with  prior- 
ity. Union  Trust  Co.  v.  Illinois  Midland 
R.    Co..    117    U.    S.    434.    465.   29   L.    Ed.    963. 

42.  Income  diverted  to  improvement  of 
property.— Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.,  117  U.  S.  434,  462,  29  L. 
Ed.  963.  See,  also,  in  accord  Fosdick  v. 
Schall,  99  U.  S.  235,  253,  254,  25  L.  Ed. 
339;  Union  Trust  Co.  v.  Souther,  107  U. 
S.  591,  27  L.  Ed.  488;  Burnham  v.  Bowen, 
111    U.    S.   776,   28   L.    Ed.   596. 

43.  Waiver  of  priority  by  failure  to  ob- 
ject.— Miltcnberger  z:  Logansport  R.  Co., 
106  U.  S.  286,  308,  27  L.   Ed.  117. 

Thus,  where  a  second  mortgagee  of  a 
railroad  files  a  bill  praying  for  a  fore- 
closure and  for  the  appointment  of  a  re- 
ceiver, and  makes  the  first  mortgagee  a 
party  thereto,  such  first  mortgagee,  if  he 
intends  to  object  to  the  receiver  or  to 
contracts  and  expenditures  entered  into 
and  incurred  by  him  for  the  purpose  of 
preserving  the  property  and  keeping  it  in 
operation  must  raise  its  objections 
promptly:  otherwise  it  may  waive  its 
priority  as  first  mortgagee  by  waiting  un- 
til third  parties  have  advanced  money, 
materials,  rolling  stock,  etc..  for  the  use 
of  the  receiver  in  conformity  with  the 
orders  of  the  court.  Miltenbefger  v.  Lo- 
pansport  R.  Co.,  106  U.  S.  286,  308,  27  L 
Ed.   117. 

Three  roads  were  first  separately  mort- 
gaged and  then  united  in  the  hands  of  on« 
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(ee)  Assignee  of  Claim-. — An  assignee  for  value  of  claims  entitled  to  prior- 
ity as  having  been  incurred  for  operating  expenses,  etc.,  is,  as  to  such  priority, 
entitled  to  stand  in  the  shoes  of  the  assignor.'*-* 

(3)  Expenses  of  Construction. — See  ante,  "In  General,"  VII,  D,  1,  b,  (2), 
(a),  bb,  (aa). 

c.  Claims  Accniing  Prior  to  Appointment  of  Receiver — (1)  In  General. — 
The  appointment  of  a  receiver  vests  in  the  court  no  absolute  control  over  the 
property,  and  no  general  authority  to  displace  vested  contract  liens.-*^  It  is  the 
exception  and  not  the  rule  that  such  priority  of  liens  can  be  displaced.-*" 

(2)  Railroad  Mortgages — (a)  In  General. — The  general  rule  is  that  the 
funds  in  the  hands  of  a  receiver  of  a  railroad  appointed  in  a  suit  to  foreclose  a 
mortgage  executed  by  the  company  must  be  applied  to  the  satisfaction  of  the 
lien  of  the  mortgage  creditors  and  not  to  the  payment  of  debts  due  to  the  gen- 
eral creditors  of  the  company.-*^ 

(b)  Power  of  Court  to  Displace  Lien — aa.  In  General. — See  ante,  "In  Gen- 
eral," VII,  D,  1,  c,  (1). 

bb.  Right  to  Make  Receivership  Conditional  on  Paymc-nt  of  Unsecured 
Claims. — When  a  court  appoints  a  receiver  of  railroad  property,  it  has  no  right 
to  make  that  receivership  conditional  on  the  payment  of  other  than  those  few 
unsecured  claims  which,  by  the  rulings  of  the  court,  have  been  declared  to  have 
an  equitable  priority.-*^ 

(c)  Unsecured  Claims  Having  Equitable  Priorities — aa.  In  General. — It  can- 
not be  affirmed  that  no  items  which  accrued  before  the  appointment  of  a  re- 
ceiver can  be  allowed  in  any  case.  Many  circumstances  may  exist  which  may 
make  it  necessary  and  indispensable  to  the  business  of  the  road  and  the  preser- 
vation of  the  property,  for  the  receiver  to  pay  pre-existing  debts  of  certain 
classes,  out  of  the  earnings  of  the  receivership,  or  even  the  corpus  of  the  prop- 
erty, under  the  order  of  the  court,  with  a  priority  of  lien.  Yet  the  discretion  to 
do  so  should  be  exercised  with  very  great  care.-*'-^     The  payment  of  such  debts 


company,  a  mortgage  placed  upon  the 
whole  and  afterwards  placed  in  the  hands 
of  successive  receivers.  Operating  ex- 
penses for  terminal  facilities  were  in- 
curred in  the  management  of  a  single 
undertaking,  the  use  of  the  several  leased 
tracks  and  terminal  facilities  being  neces- 
sary for  that  common  undertaking.  It 
was  held,  that  objecting  parties  who  had 
permitted  the  receivers  to  go  on  during 
the  entire  litigation  contracting  debts  in 
respect  to  the  whole  line  operated  as  a 
unit  and  administering  the  property  as 
one  under  circumstances  which  rendered 
it  impossible  to  separate  the  interests  as 
to  expenditures  and  benefits  were  estopped 
from  insisting  that  certain  of  the  debts 
should  be  borne  by  certain  of  the  roads. 
Unirn  Trust  Co.  v.  Illinois  Midland  R. 
Co.,   117    U.   S.   434.  465,   29   L.   Ed.   96.3. 

44.  Assignee  of  claim. — Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S. 
434,  477,  29  L.  Ed.  963.  See,  also,  post, 
"Assignment  of  Debt,"  VII,  D,  1,  c,  (2), 
(c).    ff.       _ 

45.  Claims  accruing  prior  to  appoint- 
ment of  receiver. — Knecland  v.  American 
Loan,  etc.,  Co.,  136  U.  S.  89,  97.  34  L.  Ed. 
379;  Thomas  t:  Western  Car  Co.,  149  U. 
S.  95,  111,  37  L.  Ed.  663;  Southern  R.  Co. 
V.  Carnegie  Steel  Co..  176  U.  S.  257,  282, 
44  L.  Ed.  458.  See,  also.  Louisville  Trust 
Co.  V.  Louisville,  etc.,  R.  Co.,  174  U.  S. 
674,  682,   43   L.   Ed.   1130. 


46.  Thomas  z:  Western  Car  Co.,  149  U. 
S.  95,  111,  37  L.  Ed.  663;  Kneeland  i: 
American  Loan,  etc.,  Co.,  136  U.  S.  89, 
98,  34  L.  Ed.  379;  Lackawanna,  etc.,  Coal 
Co.  V.  Farmers'  Loan,  etc.,  Co.,  176  U. 
S.  298,  316,  44  L.  Ed.  475;  Southern  R.  Co. 
V.  Carnegie  Steel  Co.,  176  U.  S.  257,  283, 
44   L.    Ed.    458. 

47.  Mortgage  and  general  creditors. — 
Huidekoper  v.  Locomotive  Works,  99  U. 
S.  258,  25  L.  Ed.  344;  Fosdick  z-.  Schall, 
99  U.  S.  235,  25  L.  Ed.  339;  Burnham  r. 
Bowen,  111  U.  S.  776,  783,  28  L.  Ed.  596. 
See  post,  "Right  to  Make  Receivership 
Conditional  on  Payment  of  Unsecured 
Claims,"  VII,  D,  1,  c,  (2),  (b),  bb. 

48.  Right  to  make  receivership  condi- 
tional on  payment  of  unsecured  claims. — 
Kneeland  v.  American  Loan,  etc.,  Co.,  136 
U.  S.  89,  97,  34  L.  Ed.  379;  Thomas  v. 
Western  Car  Co.,  149  U.  S.  95,  111,  37  L. 
Ed.  663;  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  283.  44  L.  Ed. 
458.  See  ante,  "In  General,"  VII,  D,  1,  c, 
(1);  post,  "Power  of  Court,"  VII,  D,  1, 
c,   (2),    (c),  bb,   (aa),  bbb,   (aaa). 

49.  Unsecured  claims  having  equitable 
priorities. — Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.,  117  U.  S.  434,  457,  29  L. 
Ed.  963;  Miltcnberger  v.  Logansport  R. 
Co.,  106  U.  S.  286,  311,  27  L.  Ed.  117; 
Thomas  v.  Western  Car  Co.,  149  U.  S. 
95,  110,  37  L.  Ed.  663;  Virginia,  etc.,  Coat 
Co.  V.  Central   R..  etc.,  Co.,  170  U.  S.  355, 
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stands,  prima  facie,  on  a  different  basis  from  the  payment  of  claims  arising  under 
tlie  receivership,  though  it  may  be  brought  within  the  principle  of  the  latter  by 
special  circumstances.^" 

bb.  Debts  Chargeable  upon  Current  Receipts — (aa)  Payment  Out  of  Net 
Earnings — aaa.  Principles  and  Rules  Governing — (aaa)  In  General. — In  the  dis- 
tribution of  the  current  earnings  of  an  insolvent  railroad  company,  whose  property 
is  bemg  administered  by  a  receiver,  mortgage  creditors  cannot  be  postponed  to  un- 
secured creditors,  unless  the  debts  due  the  latter  are  of  the  class  known  as  current 
debts  arising  in  the  ordinary  course  of  business  and  properly  chargeable  upon  cur- 
rent receipts.  Priority  of  unsecured  claims  is  recognized  only  in  a  few  specified 
cases  in  which  equity  and  good  conscience  require  that  the  vested  liens  of  mort- 
gage creditors  shall  be  postponed  in  the  application  of  current  earnings  to  cur- 
rent debts.^^  The  decision  in  each  case  has  been  more  or  less  controlled  by 
or  depended  upon  its  special  facts.^^  The  dominant  feature  of  the  doctrine  is 
that,  where  expenditures  have  been  made  which"  were  essentially  necessary  to 
enable  the  road  to  be  operated  as  a  continuing  business,  and  it  was  the  expecta- 
tion of  the  creditors  that  the  indebtedness  created  would  be  paid  out  of  the  cur- 
rent earnings  of  the  company,  a  superior  equity  arises  in  favor  of  the  material- 
man as  against  the  mortgage  bonds  in  the  income  arising  both  before  and  after 
the  appointment  of  a  receiver  from  the  operation  of  the  property. ^^  The  in- 
come out  of  which  the  mortgagee  is  to  be  paid  is  the  net  income  obtained  by 
deducting  from  the  gross  earnings  what  is  required  for  necessary  operating  and 
managing  expenses,  proper  equipment  and  useful  improvements.^'*  Every  rail- 
road mortgagee  in  accepting  his  security  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  from  the  current  receipts 
before  he  has  any  claim  upon  the  income.^-'  Such  being  the  case,  when  a  court 
of  chancery,  in  enforcing  the  rights  of  mortgage  creditors  takes  possession  of  a 
mortgaged   railroad   and   thus   deprives   the  company  of  the  pow'er  of   receiving 

367,  42  L.  Ed.  10G8;  Kneeland  v.  American  of  net  earnings  in  preference  to  mortgage 

Loan,   etc.,    Co.,    136   U.    S.   89,   34    L.    Ed.  creditors."     Southern    R.    Co.   v.    Carnegie 

-•179;    Southern    R.    Co.    v.    Carnegie    Steel  Steel    Co.,    176   U.    S.   257,   285,    44    L.    Ed. 

Co.,  176  U.   S.  257,  284,  44  L.   Ed.  458.  458. 

50.  Thomas  v.  Western  Car  Co.,  149  U.  53.  Virginia,  etc..  Coal  Co.  v.  Central 
S.  95,  110,  37  L.  Ed.  663;  Union  Trust  Co.  R.,  etc.,  Co.,  170  U.  S.  355,  368,  42  L.  Ed. 
V.   Illinois   Midland   R.   Co.,   117   U.   S.   434,  1068,    expressing    the    doctrine    announced 

457,  29  L.  Ed.  963;  Virginia,  etc..  Coal  Co.  in  Burnham  v.  Bowen,  111  U.  S.  776,  28 
v.  Central  R.,  etc.,  Co.,  170  U.  S.  355,  367,  L.  Ed.  596;  Southern  R.  Co.  v.  Carnegie 
42   L.    Ed.   1068.  Steel    Co.,    176    U.    S.    257,    285,    44    L.    Ed. 

51.  Payment    out    of    net     earnings. — i  458. 

Lackawanna,    etc..    Coal    Co.    v.    Farmers'  54.    Fosdick  v.  Schall,  99  U.   S.  235,  252, 

Loan,   etc.,   Co.,   176   U.   S.   298,   315,   44   L.  25   L-   Ed.  339;   Fosdick  v.   Car   Co,,  99   U. 

Ed.  475.  S.  256,  25   L.   Ed.   344;   Southern    R.   Co.  v. 

"The  net  earnings  of  the  road,  while  in  Carnegie  Steel  Co.,  176  U.  S.  257,  274,  44 

the  possession  of  the  court,  and  operated  L.    Ed.    458;    Burnham   v.    Bowen,    111    U. 

by    its    receiver,    are    not    necessarily    and  S.  776,  780,  783,  28   L.   Ed.   596;   St.   Louis, 

exclusively    the    property    of     the      mort-  etc.,   R.   Co.  v.  Cleveland,  etc.,   R.   Co.,   125 

gagees,  but  are  subject  to  the  disposal  of  U.  S.  658,  675,  31  L.  Ed.  832;  Union  Trust 

the    chancellor   in    the   payment    of   claims  Co.    v.    Morrison,    125    U.    S.    591,    612,    31 

which    have    superior    equities,     if      such  L.  Ed.  825;  Virginia,  etc.,  Coal  Co.  v.  Cen- 

shall   be   found  to   exist."     Hale  v.   Frost,  tral    R.,   etc.,    Co.,    170   U.    S.    355,   364,   42 

99  U.  S.  389,  392,  25  L.  Ed.  419;  Southern  L.  Ed.  1068.     See  Hale  v.  Frost,  99  U.  S. 

R.    Co.   V.    Carnegie    Steel    Co.,    176    U.    S.  389,   391,   25    L.    Ed.   419. 

2.o7,  277,   44   L.    Ed.   458.  55.    Fosdick  v.  Schall,  99  U.   S.  235.  252, 

52.  Lackawanna,  etc..  Coal  Co.  v.  Farm-  25  L.  Ed.  339;  Southern  R.  Co.  v.  Carne- 
ers'  Loan,  etc.,  Co.,  176  U.  S.  298,  315.  44  gie  Steel  Co..  176  U.  S.  257,  274,  44  L.  Ed. 
L.  Ed.  475;  Southern  R.  Co.  v.  Carnegie  458;  Burnham  v.  Bowen,  111  U.  S.  776, 
Steel    Co.,    176    U.    S.    257,   284,    44    L.    Ed.  780,  783,  28  L.  Ed.  596;  Virginia,  etc.,  Coal 

458.  Co.  V.  Central   R..  etc.,  Co.,  170  U.  S.  355, 
"This    court    has     uniformly      refrained       364,  42  L.   Ed.  1068. 

from   laying  down    any   rule   as   absolutely  "For    even    tlnnigh    the    mortgage    may 

controlling    in    every    case    involving    the  in  terms  give  a  lien  upon  the  profits  and 

right  of  unsecured  creditors  of  a  corpora-  income,  until  possession  of  the  mortgaged 

tion,  whose  property  is  in  the  hands  of  a  premises    is    actually    taken    or    something 

receiver,  to  have  their  demands   paid   out  cciuivalent   done,    the    whole    earnings    be- 
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any  futher  earnings,  it  ought  to  do  what  the  company  would  have  been  bound  to 
do  if  it  had  remained  in  possession,  that  is  to  say,  pay  out  of  what  it  receives^ 
from  earnings  all  the  debts  which  in  equity  and  good  conscience,  considering  the 
character  of   the  business,   are  chargeable  upon   such   earnings."'*^ 

(bbb)  Debts  Contracted  upon  Personal  Credit  of  Company. — Within  this 
rule,  a  debt  not  contracted  upon  "the  personal  credit  of  the  company  but  to  keeji 
the  railroad  itself  in  condition  to  be  used  with  reasonable  safety  for  the  trans- 
portation of  persons  and  property,  and  with  the  expectation  of  the  parties  that 
it  was  to  be  met  out  of  the  current  receipts  of  the  company,  may  be  treated  as 
a  current  debt;^'  and  such  priority  is  allowed  claims  based  upon  the  furnishing 
of  essential  and  necessary  current  supplies,  not  sold  upon  mere  personal  credit,, 
against  the  surplus  income  arising  during  the  operation  of  the  road  under  the 
direction  of  a  court  of  equity.^^  But  a  debt  contracted  upon  the  responsibility 
of  the  railroad  company,  and  not  in  reliance  upon  the  interposition  of  a  court 
of  equity,  is  not  a  current  debt  and  not  entitled  to  priority  over  contract  liens.^'-* 
Whether  the  debt  was  contracted  upon  the  personal  credit  of  the  company,  with- 
out anv  reference  to  its  receipts,  is  to  be  determined  in  each  case  by  the  amount 


long  to  the  companj'  and  are  subject  to 
its  control."  Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  275,  44  L. 
Ed.    458. 

Strict  foreclosure. — Even  though  rail- 
way mortgages  securing  the  bonds  pro- 
vide for  the  sequestration  by  foreclosure 
of  the  income  of  the  road  for  the  benefit 
of  the  bondholders,  that  income,  until 
strict  foreclosure  or  a  sale  of  the  road,  is 
charged  with  the  prior  equity  of  unpaid 
supply  claimants,  such  as  those  supplying 
coal  for  locomotives,  etc.  Virginia,  etc.. 
Coal  Co.  V.  Central  R.,  etc.,  Co.,  170  U. 
S.  355,  370,  42   L.    Ed.    1068. 

56.  Burnham  v.  Bowen,  111  U.  S.  77.6, 
780  28  L.  Ed.  596,  following  Fosdick  v. 
Schall,  99  U.  S.  235,  252,  25  L.  Ed.  339; 
Southern  R.  Co.  v.  Carnegie  Steel  Co., 
176  U.   S.  257,  278,  44   L.   Ed.   458. 

"In  other  words,  what  may  properly  be 
termed  the  debts  of  the  income  should  be 
paid  from  the  income  before  it  is  ap- 
plied in  any  way  to  the  use  of  the  mort- 
gagees. The  business  of  a  railroad  should 
be  treated  by  a  court  of  equity  under 
such  circumstances  as  a  'going  concern,' 
not  to  be  embarrassed  by  any  unneces- 
sary interference  with  the  relations  of 
those  who  are  engaged  in  or  affected  by 
it."  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  279,  44  L.  Ed.  458; 
Burnham  v.  Bowen,  111  IJ.  S.  776,  780,  28 
L.  Ed.  596.  following  Fosdick  v.  Schall, 
99  U.   S.  235,  252,  25  L.   Ed.  339. 

"When,  therefore,  the  court  took  the 
earnings  of  the  receivership  and  applied 
them  to  the  payment  of  the  fixed  charges 
on  the  railroad  structures,  thus  increas- 
ing the  security  of  the  bondholders  at  the 
expense  of  the  labor  and  supply  creditors, 
there  was  such  a  diversion  of  what  is  de- 
nominated in  Fosdick  i'.  Schall.  99  U.  S. 
235,  25  L.  Ed.  339,  the  'current  debt  fund,' 
as  to  make  it  proper  to  require  the  mort- 
gagees to  pay  it  back.  So  far  as  current 
expense     creditors     are     concerned,      the 


court  should  use  the  income  of  the  re- 
ceivership in  the  way  the  company  would 
have  been  bound  in  equity  and  good 
conscience  to  use  it  if  no  change  in  the 
possession  had  been  made.  This  rule  is 
in  strict  accordance  with  the  decision  in 
Fosdick  f.  Schall,  supra,  which  we  see 
no  reason  to  modify  in  any  particular."' 
Burnham  v.  Bowen,  111  U.  S.  776,  782,  28 
L.  Ed.  596;  Virginia,  etc.,  Coal  Co.  v. 
Central  R.,  etc.,  Co.,  170  U.  S.  355,  364, 
42  L.  Ed.  1068;  Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  280,  44  L- 
Ed.    458. 

57.  Southern  R.  Co.  z\  Carnegie  Steel 
Co.,   176  U.    S.   257,  285,   44   L.   Ed.   458. 

58.  Virginia,  etc..  Coal  Co.  v.  Centra! 
R.,  etc.,  Co.,  170  U.  S.  355,  371,  42  L. 
Ed.  1068,  distinguishing  Kneeland  v^ 
American  Loan,  etc.,  Co.,  136  U.  S.  89,  34 
L.  Ed.  379;  Thomas  v.  Western  Car  Co.,. 
149  U.  S.  95,  37  L.  Ed.  663.  See,  to  the 
same  effect.  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  283,  44  L.  Ed. 
458;  Burnham  v.  Bowen,  111  U.  S.  776,. 
783,  28  L.  Ed.  596,  citing  Fosdick  v.  Schall,. 
99  U.  S.  235,  25  L.  Ed.  339;  Huidekoper  v. 
Locomotive  Works,  99  U.  S.  258,  260^ 
25   L.    Ed.  344. 

59.  Thomas  v.  Western  Car  Co.,  149  U. 
S.  95,  112,  37  L.  Ed.  663.  See  Virginia,. 
Coal  Co.  V.  Central  R..  etc.,  Co.,  170  U. 
S.   355.  371,   42   L.    Ed.   1068. 

Claim  for  car  rental  which  had  accrued 
prior  to  the  receivership  under  a  con- 
tract between  the  car  companj'  and  the 
railroad  company  in  which  the  former  re- 
served the  express  right  to  terminate  the 
contract  and  demand  possession  of  the 
cars  forthwith  upon  any  failure  bv  the 
railroad  company  to  promptly  pay  the  in- 
terest or  the  principal  of  any  of  its  bonds 
or  other  liabilities,  are  not  entitled  to 
priority  over  the  mortgage  bonds. 
Thoma's  v.  Western  Car  Co.,  149  U.  S.  9r., 
112,  37  L.  Ed.  663.  See.  also,  Virgini.T. 
etc..  Coal  Co.  V.  Central  R.,  etc.,  Co.,  17flt 
U     S.    355,   371,    42    L.    Ed.    1068. 
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of  the  debt,  the  time  and  terms  of  payment,  and  all  other  circumstances  attend- 
ing the  transaction. ^0 

(ccc)  Time  of  Accrual — Six  Months  Rule. — In  some  cases  the  courts,  in 
their  administration  of  railroad  property  by  receivers,  have  refused  to  give  pri- 
ority to  unsecured  claims  that  did  not  accrue  within  six  months  immediately 
preceding  the  appointment  of  receivers.  But  no  absolute  rule  on  the  subject  has 
been  prescribed  by  statute  or  by  judicial  decisions."* 

(ddd)  Purchase  by  Agent  or  Lessee. — The  equity  thus  held  to  arise  when  a 
purchase  of  necessary  current  supplies  is  made  by  the  owning  company,  is  not 
in  anywise  influenced  by  the  fact  that  the  company  itself  is  not  the  purchaser  of 
the  supplies,  but  is  solely  dependent  upon  the  fact  that  the  supplies  are  sold  and 
purchased  for  use,  and  that  they  are  used  in  the  operation  of  the  road,  that  thev 
are  essential  for  such  operation,  and  that  the  sale  was  not  made  simply  upon  per- 
sonal credit,  but  upon  the  tacit  or  express  understanding  that  the  current  earn- 
ings would  be  appropriated  for  the  payment  of  the  debt.*^^ 

(eee)  Necessity  for  Diversion  for  Benefit  of  Bondholders.— li  is  immaterial,  in 
determining  the  right  to  be  compensated  out  of  the  surplus  earnings  of  the  re- 
ceivership, whether  or  not  during  the  operation  of  the  railroad  by  the  companv 
there  had  been  a  diversion  of  income  for  the  benefit  of  the  mortgage  bondhold- 
ers,  either  in  payment  of  interest  to  mortgage  bondholders  or  expenditures  for 
permanent  improvements  upon  the  property."^ 

(fff)  Applies  to  Railroads  Only. — This  doctrine  has  never  yet  been  applied 
in  any  case  except  that  of  a  railroad.  The  case  in  which  the  doctrine  is  first  an- 
nounced lays  great  emphasis  on  the  consideration  that  a  railroad  is  a  peculiar 
property,  of  a  public  nature,  and  discharging  a  great  public  work.     There  is  a 


60.  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,   176  U.    S.   257,   2-85,   44   L.    Ed.   458. 

Taking  collateral  security  is  a  circum- 
stance tending  to  show  that  the  creditor 
did  not  regard  himself  as  entitled  to  an 
equitable  claim  upon  net  earnings  in 
preference  to  mortgage  creditors,  but  re- 
lied upon  the  general  credit  of  the  rail- 
road company.  Lackawanna,  etc.,  Coal 
Co.  V.  Farmers'  Loan,  etc.,  Co.,  176  U.  S. 
298,    316,    44    L.    Ed.    475. 

61.  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  292,  44  L-  Ed.  458. 
See  Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.,  117  U.  S.  434,  465,  29  L.  Ed.  963, 
allowing  six  months  labor  claims ;  Gregg 
V.  Metropolitan  Trust  Co.,  197  U.  S.  183, 
187,  49   L.   Ed.   717. 

In  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  44  L-  Ed.  458,  priority 
was  allowed  claims  accruing  from  nine  to 
eleven  months  preceding  the  appoint- 
ment of  the  receiver. 

Ninety  days  or  more. — ^In  Miltenberger 
V.  Logansport  R.  Co.,  106  T '.  S.  286,  27 
L.  Ed.  117,  some  of  the  debts  allowed 
priority  ivere  incurred  more  than  ninety 
(lays  before  the  receiver  was  appointed. 
Virginia,  etc..  Coal  Co.  v.  Central  R.,  etc., 
Co.,   170   U.    S.   355,  655,   42   L.    Ed.    1068. 

62.  Virginia,  etc..  Coal  Co.  v.  Central 
R..  etc.,  Co.,  170  U.  S.  355,  368,  42  L.  Ed. 
1068,  stating  the  doctrine  of  Rurnham  v. 
Rowen,  111  U.  S.  776,  28  L.  Ed.  596; 
Southern  R.  Co.  v.  Carnegie  Steel  Co., 
176  U.   S.   257,  280,   44  L.   Ed.   458. 

Lease  subsequently  held  to  be  invalid. 
- — Virginia,    etc..    Coal    Co.    ?'.    Central    R., 


etc.,    Co.,    170    U.    S.    355,    368,    42    L.    Ed 
1008. 

Lease  lawful — Possession  terminated 
through  receivership.— Virginia,  etc..  Coal 
Co.  V.  Central  R.,  etc.,  Co.,  170  U.  S.  355, 
368,    42    L.    Ed.    1068. 

63.  Virginia,  etc..  Coal  Co.  v.  Central 
R.,  etc.,  Co.,  170  U.  S.  355,  365,  42  L.  Ed. 
1068,  following  Burnham  v.  Bowen,  lU 
U.  S.  776,  28  L.  Ed.  596;  Southern  R.  Co. 
V.  Carnegie  Steel  Co.,  176  U.  S.  257,  283, 
44   L.    Ed.   458. 

Misappropriation  not  enuring  to  benefit 
of  bondholders.— Nor  is  the  equity  of  a 
current  supply  claimant,  in  subsequent  in- 
come arising  from  the  operation  of  a  rail- 
load  under  the  direction  of  the  court,, 
affected  by  the  fact  that,  while  the  com- 
pany is  operating  its  road,  its  income  is 
misappropriated  and  diverted  to  purposes 
which  do  not  enure  to  the  benefit  of  the 
mortgage  bondholders  and  are  foreign  ta 
the  beneficial  maintenance,  preservation 
and  improvement  of  the  property.  Vir- 
ginia, etc..  Coal  Co.  v.  Central  R.,  etc., 
Co.,  170  U.  S.  355,  365.  42  L.  Ed.  1068. 
following  Burnham  v.  Bowen,  111  U  S 
776,  28  L.  Ed.  596;  Southern  R.  Co!  v. 
Carnegie  Steel  Co.,  176  U.  S.  257,  283.  44 
L.  Ed.  458.  The  principle  finds  support 
in  Miltenberger  7-.  Logansport  R.  Co.  106 
U.  vS.  286.  311.  312.  27  L.  Ed.  117,  the  de- 
cision in  which  case  was  approvingly  re- 
ferred to  in  Union  Trust  Co.  v.  Illinoia 
Midland  R.  Co.,  117  U.  S.  434,  29  L.  Ed. 
903,  and  in  the  recent  case  of  Thomas  v 
Western  Car  Co..  149  U.  S.  95  110  37 
L.    Ed.   663. 
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-broad  distinction  between  such  a  case  and  that  of  a  purely  private  concern. *^^ 

(ggg)  Instances  IV here  Claims  Alloived  Preference. — Operating  expenses  ;^'^ 
indebtedness  for  necessary  suppHes;*^*^  wages  due  employees  and  "labor  claims  ;"^'^- 
debts  for  coal  f^  debts  for  the  purchase  of  rolling  stock  f^  debts  for  rails  used  for 
the  preservation,  repair  and  upkeep  of  the  property  ;'^'>  debts  for  ties;"^  debts  for 
car  springs,  spirals  and  supplies  for  the  machinery  department  ;"2  debts  due  for 
the  use  and  occupation  of  leased  lines  ^'-^  debts  due  connecting  lines  growing  out 
of  an  interchange  of  business;"'*  debts  for  the  adjustment  of  liens,''"  have  been 
allowed  such  priority. 

bbb.  Order  Making  Receivership  Conditioiial  upon  Paynient — (aaa)  Pozver  of 
Court. — A  court  of  equity  may  make  it  a  condition  of  the  issue  of  an  order  for 
the  appointment  of  ^  receiver,  that  certain  outstanding  debts  of  the  company 
shall  be  paid  from  the  income  that  may  be  collected  by  the  receiver  or  from  the 
proceeds  of  sales.' *^ 


64.  Wood  V.  Guarantee  Trust,  etc.,  Co., 
1:38  U.  S.  416,  421,  32  L.  Ed.  472,  dis- 
tinguishing Fosdick  V.  Schall,  99  U.  S. 
23.-),    25    L.    Ed.    339. 

65.  St.  Louis,  etc.,  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  125  U.  S.  658,  673,  31  L.  Ed. 
832;  Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  311,  27  L.  Ed.  117.  See, 
also,  Virginia,  etc..  Coal  Co.  v.  Central 
R..  etc.,  Co.,  170  U.  S.  355,  365,  42  L-  Ed. 
1068. 

"Debts  incurred  to  keep  the  road  run- 
ning." Burnham  v.  Bowen,  111  U.  S.  776, 
7S0;  781,  782,  28   L.   Ed.   596. 

66.  Indebtedness  for  necessary  sup- 
plies.— Thomas  v.  Western  Car  Co.,  149 
U.    S.  95,   110,  37   L.   Ed.   663. 

67.  Six  months  labor  claims  incurred 
prior  to  the  appointment  of  a  receiver 
held  to  have  been  properly  allowed  pri- 
ority over  the  bonded  indebtedness.  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.,  117 
U.  S.  434,  465,  29  L.  Ed.  963;  Gregg  v. 
Metropolitan  Trust  Co.,  197  U.  S.  183, 
1S7,   49   L.    Ed.   717. 

"Wages  of  employers"  do  not  include 
counsel  fees. — ^See  post,  "Construction  of 
Order,"  VII,  D,  1,  c,  (2),  (c),  bb,  (aa), 
bbb,    (ccc). 

68.  Virginia,  etc..  Coal  Co.  v.  Central 
R.,  etc.,  Co.,  170  U.  S.  355,  365,  42  L.  Ed. 
1068,  following  Burnham  v.  Bowen,  111 
U.  S.  776,  28  L.  Ed.  596;  Southern  R.  Co. 
V.  Carnegie  Steel  Co.,  176  U.  S.  257,  283, 
44    L.    Ed.    458. 

Coal  used  in  running  locomotives. — 
Burnham  v.  Bowen,  111  U.  S.  776.  28  L. 
Ed.  596;  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  278,  44  L.  Ed. 
458. 

69.  Rolling  stock. — Miltenberger  v.  Lo- 
gansport R.  Co.,  106  U.  S.  286,  27  L.  Ed. 
117;  Virginia,  etc..  Coal  Co.  v.  Central  R., 
etc.,  Co..  170  U.  S.  355,  365,  42  L.  Ed. 
1068;  Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.,  117  U.  S.  434,  29  L.  Ed.  963.  See, 
also.  Barton  v.  Barbour,  104  U.  S.  126, 
26   L.   Ed.   672. 

70.  Rails.— Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  289,  44  L.  Ed. 
458. 

Use  to  repair  other  roads  controlled  by 
purchasing    company. — The    debt    is    none 


the  less  entitled  to  priority.  Southern  R. 
Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  257, 
291,   44    L.    Ed.    458. 

71.  Gregg  V.  Metropolitan  Trust  Co., 
197   U.   S.   183,   188,  49   L.   Ed.   717. 

72.  So  held,  where  from  such  earnings 
payment  was  made  to  parties  who  had, 
before  the  receiver's  appointment,  fur- 
nished the  company  with  car  springs,  and 
spirals  and  supplies  for  its  machinery  de- 
partment, which  he  continued  to  use  in 
carrying  on  the  business  of  the  road,  but 
otherwise  as  to  material  for  construction 
purposes.  Hale  v.  Frost,  99  U.  S.  389,  25 
L.  Ed.  419.  See,  also,  Fosdick  v.  Schall, 
99  U.   S.  235,  25  L.   Ed.  339. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  125  U.  S.  65S,  673,  31  L.  Ed. 
832. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  125  U.  S.  658,  673,  31  L.  Ed. 
832. 

Indebtedness  due  other  roads  for  ticket 
and  freight  balances  incurred  previous  to 
the  receivership  (ninety  days  previous) 
may  be  allowed  preference.  Miltenberger 
V.  Logansport  R.  Co.,  106  U.  S.  286,  311, 
27  L.  Ed.  117.  See,  also,  Virginia,  etc., 
Coal  Co.  V.  Central  R.,  etc.,  Co.,  170  U. 
S.  355,  365,  42  L.  Ed.  1068;  Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S. 
434.   29   L.    Ed.   963. 

75.  Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  311,  27  L.  Ed.  117;  Vir- 
ginia, etc.,  Coal  Co.  v.  Central  R.,  etc., 
Co.,    170   U.    S.    355,   365,   42    L.    Ed.    1068. 

76.  Power  of  court. — Morgan's,  etc., 
Steamship  Co.  v.  Te.xas  Cent.  R.  Co.,  137 
U.  S.  171,  197,  34  L.  Ed.  625,  and  Quincy. 
etc.,  R.  Co.  V.  Humphreys,  145  U.  S.  82, 
103,  36  L.  Ed.  632,  stating  the  doctrine  of 
Fosdick  V.  Schall,  99  U.  S.  235,  25  L.  Ed. 
339.  See  to  the  same  effect  Miltenberger 
V.  Logansport  R.  Co.,  106  U.  S.  286,  311, 
27  L.  Ed.  117;  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  27  L.  Ed.  488; 
Southern  R.  Co.  v.  Carnegie  Steel  Co., 
176   U.    S.   257,   274,   44    L.    Ed.   458. 

Nor  does  the  right  to  impose  terms 
depend  alone  on  whether  current  earn- 
ings have  been  used  to  pay  the  mortgage 
debt,  principal  or  interest,  instead  of  cur- 
rent   expenses.      Miltenberger   v.    Logans- 
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(bbb)  Necessity  for  Order. — If  no  such  order  is  made  when  the  receiver  is 
appointed,  and  it  appears  in  the  progress  of  the  cause  that  bonded  interest  has 
been  paid,  additional  equipment  provided,  or  lasting  and  valuable  improvements 
made  out  of  earnings  which  ought  in  equity  to  have  been  employed  to  keep 
■down  debts  for  labor,  supplies,  and  the  like,  it  is  within  the  power  of  the  court 
to  use  the  income  of  the  receivership  to  discharge  obligations  which,  but  for 
the  diversion  of  funds,  would  have  been  paid  in  the  ordinary  course  of  busi- 
nessJ'^ 

(ccc)  Construction  of  Order. — The  term  "wages  of  officers  and  employ- 
ees" as  used  in  an  order  appointing  a  receiver  and  authorizing  him  to  pay  out 
wages,  does  not  include  the  services  of  counsel  employed  for  special  purposes. 
The  terms  "officers"  and  "employees"  both,  alike  refer  to  those  in  regular  and 
continual  service.  The  engagement  of  the  attorney  is  rather  that  of  a  contractor 
than  of  an  employee.'^^ 

(bb)  Payment  Out  'of  Proceeds  of  Sale  of  Corpus. — Ordinarily  the  unse- 
cured debts  of  an  insolvent  railroad  company  cannot  take  precedence  in  the 
distribution  of  the  proceeds  of  a  sale  of  the  property  itself  over  those  cred- 
itors who  are  secured  by  prior  and  express  liens :  "There  are  cases,  it  is  true, 
where,  owing  to  special  circumstances,  an  equity  arises  in  favor  of  certain  classes 
of  creditors  of  an  insolvent  railroad  corporation  otherwise  unsecured,  by  which 
they  are  entitled  to  outrank  in  priority  of  payment,  even  upon  a  distribution  of 
the  proceeds  of  a  sale  of  the  body  of  the  property,  those  who  are  secured  by 
prior  mortgage  liens. ""^  The  rule  governing  in  all  these  cases  is  as  follows : 
"When  current  earnings  are  used  for  the  benefit  of  mortgage  creditors  before 
current  expenses  are  paid,  the  mortgage  security  is  chargeable  in  equity  with  the 
restoration  of  any  funds  thus-  improperly  (applied  to  their  use)  diverted  from 
their  primary  use."^*^     But  where  there  is  no  question  in  respect  to  current  in- 


port  R.  Co.,  106  U.  S.  286,  27  L.  Ed.  117. 
Many  other  circumstances  may  make  such 
an  order  reasonable.  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  594,  27  L.  Ed. 
488. 

77.  Necessity  for  order. — Fosdick  v. 
Schall,  99  U.  S.  235,  253,  25  L.  Ed.  339; 
Southern  R.  Co.  v.  Carnegie  Steel  Co., 
176  U.  S.  257,  275,  44  L.  Ed.  458,  stating 
that  although  no  such  order»was  neces- 
sary, such  preference  was  given  debts 
for  current  expenses  in  Burnham  v. 
Bowen,   111   U.   S.   776,  780,  28   L.    Ed.   596. 

"If  they  (the  officers  of  the  company) 
give  to  one  class  of  creditors  that  which 
properly  belongs  to  another,  the  court 
may,  upon  an  adjustment  of  the  accounts, 
so  use  the  income  which  comes  into  its 
own  hands  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable 
rights."  Fosdick  v.  Schall,  99  U.  S.  235, 
25  L.  Ed.  339;  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  103,  36  L.  Ed. 
632;  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  275,  44  L-  Ed.  458. 
See,  also,  Burnham  z^.  Bowen,  111  U.  S. 
776,  28  L.  Ed.  .596;  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.,  117  U.  S.  434,  29 
L.    Ed.   963. 

78.  Construction  of  order. — Louisville, 
etc.,  R.  Co.  V.  Wilson,  138  U.  S.  501,  505, 
34  L.  Ed.  1023,  citing  Vane  v.  Newcombe, 
132  U.   S.  220,   237,   33    L.   Ed.   310. 

79.  Payment  out  of  proceeds  of  sale  of 
corpus. — St.  Lnuis,  etc.,  R.  Co.  v.  Cleve- 
land,   etc.,    R.    Co.,    125    U.    S.    658,    673,    31 
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L.  Ed.  832;  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  282,  44  L.  Ed. 
458.  See,  to  the  same  effect,  Fosdick  v. 
Schall,  99  U.   S.   235,  254,  25  L.   Ed.  339. 

80.  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  285,  44  L.  Ed.  458. 
This  is  the  doctrine  of  Fosdick  v.  Schall, 
99  U.  S.  235,  25  L.  Ed.  339;  Burnham  v. 
Bowen,  111  U.  S.  776,  783,  28  L-  Ed.  596; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  474,  29  L.  Ed.  963;  St. 
Louis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R. 
Co.,  125  U.  S.  658,  673,  31  L.  Ed.  832.; 
Union  Trust  Co.  v.  Morrison,  125  U.  S. 
591,  31  L.  Ed.  '825.  See,  also,  Penn  v. 
Calhoun,   121  U.   S.  251,  30  L.   Ed.  915. 

Illustrations  and  instances  of  these 
cases  are  to  be  found  in  Fosdick  v.  Schall, 
99  U.  S.  235,  25  L.  Ed.  339;  Miltcnbcrger 
V.  Logansport  R.  Co.,  106  U.  S.  286,  27 
L.  Ed.  117;  Union  Trust  Co.  7'.  Souther, 
107  U.  S.  591,  27  L.  Ed.  -488;  Burnham  v. 
Bowen,  111  U.  S.  776,  28  L.  Ed.  596; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434,  29  L.  Ed.  963;  Dow  v. 
Memphis,  etc.,_R.  Co.,  124  U.  S.  652,  31 
L.  Ed.  565;  Sage  v.  Memphis,  etc.,  R.  Co., 
125  U.  S.  361,  31  L.  Ed.  694,  and  Union 
Trust  Co.  V.  Morrison,  125  U.  S.  591,  31 
L.  Ed.  825.  The  rule  governing  in  all 
these  cases  was  stated  by  Chief  Justice 
Waite  in  Burnham  v.  Bowen,  111  U.  S. 
776,  783,  28  L.  Ed.  596,  as  set  forth  above. 
There  has  been  no  departure  from  this 
rule  in  any  of  the  cases  cited;  it  has  been 
adhered    to    and    reaffirmed    in    them    all. 
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come,  and  where  the  fund  in  court  is  the  proceeds  of  the  sale  of  the  property^ 
and  represents  its  corpus,  it  cannot  be  claimed  that  ordinarily  the  unsecured 
debts  of  an  insolvent  railroad  company  can  take  precedence  in  the  distribution 
of  the  proceeds  of  a  sale  of  the  property  itself  over  those  creditors  who  are  se- 
cured by  prior  and  express  liens. ^^ 


St  Louis,  etc.,  R.  Co.  v.  Cleveland,  etc., 
R  Co.,  125  U.  S.  658,  673,  31  L.  Ed.  832, 
quoted  in  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257,  282,  44  L.  Ed. 
458. 

The  case  of  Burnham  v.  Bowen,  111  U. 
S.  776,  28  L.  Ed.  596,  held  that  debts  for 
operating  expenses  are  privileged  debts, 
entitled  to  be  paid  out  of  current  income; 
and  that  if  such  income  is  diverted  by 
the  mortgage  trustees  or  the  receiver  for 
the  improvement  of  the  property,  such 
debts  will  be  decreed  to  be  paid  out  of 
the  mortgage  fund.  Union  Trust  Co.  v. 
Morrison,  125  U.  S.  591,  612,  31  L.  Ed. 
825. 

Diversion  by  court. — "It  otten  hap- 
pens that,  in  the  course  of  the  adminis- 
tration of  the  cause,  the  court  is  called 
upon  to  take  income  which  would  other- 
wise be  applied  lo  the  payment  of  old 
debts  for  current  expenses,  and  use  it  to 
make  permanent  improvements  on  the 
fixed  property,  or  to  buy  additional 
equipment."  Fosdick  v.  Schall,  99  U.  S. 
235,   254,   25    L.    Ed.    339. 

If  the  court  errs  in  using  the  income  of 
the  receivership  to  pay  the  fixed  prior 
charges  on  the  mortgaged  property  it  has 
power  upon  a  sale  of  the  property  to  pay 
back  out  of  the  proceeds  what  has  thus 
been  diverted.  Burnham  v.  Bowen,  111 
U.    S.    776,   782,   28   L.   Ed.   596. 

81.  St.  Louis,  etc.,  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  125  U.  S.  658,  573,  31  L.  Ed. 
632. 

In  Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  27  L.  Ed.  117,  the  payment 
of  some  pre-existing  claims  was  sanc- 
tioned but  "the  ground  of  such  allowance 
ag  was  made  was  not  merely  that  the  sup- 
plies were  necessary  for  the  preservation 
of  the  road,  but  that  the  payment  was 
necessary  to  the  business  of  the  road — a 
very  different  proposition."  Gregg  v. 
Metropolitan  Trust  Co.,  197  U.  S.  183, 
187,  49  L.  Ed.  717.  See,  also,  Virginia, 
etc.,  Coal  Co.  v.  Central  R..  etc.,  Co..  170 
U.  S.  355,  365,  42  L.  Ed.  1068;  Knecland 
V.  American  Loan,  etc.,  Co.,  136  U.  S.  89, 
97,  98.  34  L.  Ed.  379;  Thomas  v.  Western 
Car  Co.,  149  U.  S.  95,  110,  111,  37  L.  Ed. 
663. 

A  claim  for  necessary  supplies  fur- 
nished within  six  months  l^efore  the  re- 
ceiver was  appointed,  should  not  be 
charged  on  the  corpus  of  the  fund,  where 
there  are  no  special  circumstances  af- 
fecting the  claim  as  a  whole,  and  where 
if  it  is  charged  on  the  corpus  it  can  be 
only  by  laying  down  a  general  rule  that 
such  claims  for  supplies  are  entitled  to 
precedence  over  a  lien  expressly  created 
bv   a    mortgage   recorded   before   the   con- 


tracts for  supplies  were  made.  Gregg  v. 
Metropolitan    Trust    Co.,    197    U.    S.    183,. 

186,  49  L-  Ed.  717;  Kneeland  v.  American 
Loan,  etc.,  Co.,  136  U.  S.  89,  97,  34  L.  Ed. 
379,  and  distinguishing  Miltenberger  v. 
Logansport  R.  Co.,  106  U.  S.  286,  27  L. 
Ed.  117;  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  29  L.  Ed. 
963;  St.  Louis,  etc.,  R.  Co.  v.  Cleveland^ 
etc.,  R.  Co.,  125  U.  S.  658,  673,  31  L.  Ed. 
832. 

"Cases  like  Union  Trust  Co.  v.  Souther, 
107  U.  S.  591,  27  L.  Ed.  488,  where  the 
order  appointing  the  receiver  authorized, 
him  to  pay  debts  for  labor  or  supplies 
furnished  within  six  months  out  of  in- 
come, stand  on  the  special  theory  which 
has  been  developed  with  regard  to  in- 
come, and  afford  no  authority  for  a 
charge  on  the  body  of  the  fund.  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339; 
Burnham  v.  Bowen,  111  U.  S.  776,  28  L. 
Ed.  596;  Morgan's,  etc..  Steamship  Co.  v. 
Texas  Cent.  R.  Co.,  137  U.  S.  171,  34  L. 
Ed.  625;  Virginia,  etc..  Coal  Co.  r.  Cen- 
tral R.,  etc.,  Co.,  170  U.  S.  355,  42  L.  Ed. 
1068;  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  44  L.  Ed.  458."  Gregg 
V.   Metropolitan  Trust  Co.,   197  U.  S.   183, 

187,  49    L.    Ed.    717. 

Advances  to  be  used  in  payment  of 
operating  expenses  and  taxes. — A  crtditc*' 
of  a  railroad  company  is-  not  entitled  to 
payment  out  of  the  proceeds  of  the  sale 
to  a  priority  of  lien  over  mortgage  »,red- 
itors,  because  he  has  advanced  to  it  funds 
to  be  used  in  the  payment  of  operating 
expenses  arltl  taxes,  and  it  was  so  used; 
or  upon  the  promise  that  they  should  be 
so  used,  which  promise  was  broken  by 
their  diversion  for  the  payment  of  in- 
terest; or,  if  there  were  no  such  promise, 
express  or  implied,  then  that  the  applica- 
tion of  the  advances  to  the  payment  of 
interest  entitled  him  to  preferences  by 
way  of  subrogation,  or  because  by  means 
of  such  advancements  the  railroad  com- 
pany was  kept  running  for  a  number  of 
years,  and  preserved  as  a  going  concern. 
Morgan's  etc..  Steamship  Co.  v.  Texas 
Cent.  R.  Co..  137  U.  S.  171,  195,  34  L.  Ed. 
625,  distinguishing  Ketchum  v.  Duncan^ 
96  U.  S.  659.  24  L.  Ed.  868,  and  Wood  v. 
Guarantee  Trust,  etc.,  Co.,  128  U.  S.  416. 
32  L.  Ed.  472.  citing  and  followino-  Penn 
V.  Calhoun,  121  U.  S.  251,  30  L.  Ed.  015. 
and  approving  Kneeland  v.  American 
Loan,  etc..  Co..  136  U.  S.  89,  34  L.  Ed. 
379.  and  St.  Louis,  etc.,  R.  Co.  v.  Cleve- 
land, etc.,  R.  Co.,  125  U.  S.  658,  31  L.  Ed. 
832. 

A  bank  advancing  money  to  a  railroad 
company  before  the  commencement  of  a 
suit  to  foreclose  a   mortgage  on   its  road 
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Diversion  Essential  and  What  Constitutes. — The  power  rests  upon  the 
fact  that,  in  the  administration  of  the  affairs  of  the  company,  the  mortgao-e 
creditors  have  got  possession  of  that  which  in  equity  belonged  to  the  whole  or^'a 
part  of  the  general  creditors.^s  Whatever  is  done,  therefore,  must  be  with  a 
view  to  a  restoration  by  the  mortgage  creditors  of  that  which  they  have  thus  in- 
equitably obtained.  It  follows,  that  if  there  has  been  in  reality  no  diversion,  there 
can  be  no  restoration;  and  that  the  amount  of  restoration  should  be  made  to 
depend  upon  the  amount  of  the  diversion. ^^ 

No  Fixed  Rule  Governs. — No  fixed  and  inflexible  rule  can  be  laid  down  for 
the  government  of  the  courts  in  all  cases.  Each  case  will  necessarily  have  its 
own  peculiarities,  which  must  to  a  greater  or  less  extent  influence  the  chancellor 


and  while  the  company  v/as  heavily  in 
debt  and  struggling  to  maintain  its  credit 
so  as  to  float  its  consolidated  bonds,  the 
money  so  advanced  being  applied  not  to 
the  payment  of  interest  on  the  mortga.i^e 
but  used  merely  as  a  part  of  the  genera' 
funds  of  the  company,  is  merely  a  general 
creditor  and  not  entitled  to  paj'ment  on.t 
of  the  proceeds  of  the  sale  of  the  r"ad  in 
preference  to  the  bondholders.  Penn  v. 
Calhoun,  131  U.  S.  251,  30  L.  Ed.  915, 
citing  Fosdick  v.  Schall,  99  U.  S.  235  ^5 
L.   Ed.  339. 

Services  to  preserve  control  of  portion 
of  road  not  subject  to  lien. — Services  ren- 
dered at  the  instance  of  a  railroad  com- 
pany, to  preserve  control  of  that  portion 
of  its  road  not  covered  by  the  first  lien, 
cannot  be  considered  as  services  to  the 
holders  of  bonds  secured  by  that  lien; 
and  are  not  entitled  to  be  paid  out  of  the 
corpus  of  the  property  in  preference  to 
secured  liens.  Louisville,  etc.,  R.  Co.  v. 
Wilson,  138  U.  S.  501,  508,  34  L.  Ed.  1023. 

Expenses  of  effort  to  pay  interest.^ 
Railroad  security  holders  are  not  liable, 
either  in  law  or  in  equity,  for  the  ex- 
penses incurred  by  their  debtor  in  carry- 
ing into  effect  a  scheme  which  the  latter 
believes  will  enable  it  to  pay  its  interest 
to  them;  but  which,  in  fact,  does  not  ac- 
complish such  result.  Louisville,  etc.,  R. 
Co.  V.  Wilson,  138  U.  S.  501,  509,  34  L. 
Ed.    1023. 

82.  Fosdick  7-.  Schall,  99  U.  S.  235,  254, 
25  L.  Ed.  339;  Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  276,  44  L. 
Ed.   458. 

83.  Fosdick  v.  Schall,  99  U.  S.  235,  254, 
25  L.  Ed.  339;  Quincy,  etc.,  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  103,  36  L.  Ed. 
632;  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  276,  44  L.  Ed.  458; 
Wood  V.  Guarantee  Trust,  etc..  Co.,  128 
U.  S.  416,  421,  32  L.  Ed.  472.  See  Burn- 
ham  V.  Bowen,  111  U.  S.  776.  28  L.  Ed. 
596;  Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.,  117  U.  S.  434,  29  L.  Ed.  963;  St. 
Louis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R. 
Co.,  125  U.  S.  658,  673,  31  L.  Ed.  832; 
Gregg  V.  Metropolitan  Trust  Co.,  197  Uw 
S.   183.   187,  49   L.    Ed.   717. 

If  the  receivers  instead  of  using  the  in- 
come in  the  payment  of  the  current  ex- 
penses for  labor  and  supplies  to  the  same 
extent   that    the    railroad    company    would 


have  been  bound  to  do  so  had  no  receiver 
been  appointed,  divert  the  earnings  and 
income  in  their  hands  to  the  betterment 
of  the  property,  including  permanent  im- 
provements and  additions  to  it  and  to 
payment  of  interest  upon  the  mortgage 
indebtedness,  such  application  of  the 
funds  is  a  clear  case  of  diversion  of  in- 
come from  the  payment  of  current  debts 
in  the  interest  of  mortgage  creditors. 
Southern  R.  Co.  v.  Carnegie  Steel  Co.,  176 
U.   S.   257,   44   L.    Ed.   458. 

No  such  right  of  priority  exists  where 
it  is  shown  that  the  only  diversion  of  any 
of  the  income  was  to  pay  the  interest 
upon  the  first  mortgage  bond,  whereas 
the  foreclosure  was  at  the  instance  of 
second  or  third  mortgagees  and  the  road 
was  sold  subject  to  the  lien  of  the  first 
mortgage,  the  priority  claimed  being 
against  the  liens  of  the  second  and  third 
mortgagees.  St.  Louis,  etc.,  R.  Co.  v. 
Cleveland,  etc.,  R.  Co.,  125  U.  S.  658,  31 
L.    Ed.   832. 

Rent  of  cars. — A  vendor  of  cars  to  a 
railroad  company,  subsequent  to  the  ex- 
ecution of  the  mortgage,  who  retains  title, 
is  not  entitled  to  payment  of  a  rental,  for 
the  use  of  the  cars  prior  to  the  receiver- 
ship out  of  the  proceeds  of  the  sale  of  the 
road  in  preference  to  the  claims  of  the 
mortgagees.  Fosdick  v.  Schall,  99  U.  S. 
235.  255,  25  L.  Ed.  339;  Huidekoper  v. 
Locomotive  Works,  99  U.  S.  258,  25  L. 
Ed.  344. 

Rent  of  leased  line. — .Admitting  that  the 
reasonable  rent  of  a  leased  line  accruing 
before  the  appoii.'tment  of  a  receiver  is 
a  proper  charge  upon  the  gross  income 
of  the  lessee  road,  ^nd  a  part  of  its  cur- 
rent operating  expenses,  before  any  net 
income  can  arise  apj-'Iicable  to  the  pay- 
ment of  the  interest  on  the  mortgaged 
bonds;  it  must  still  be  shown  in  order  to 
entitle  the  lessors  to  a  priority  in  the  pro- 
ceeds of  the  corpus  of  the  company  that 
the  arrearage  due  on  .locount  thereof 
has  arisen  by  reason  of  the  diversion  and 
misappropriation  of  the  funds  that  should 
have  been  applied  to  its  payment  to  the 
use  and  benefit  of  the  mortgage  bond- 
holders. St.  Louis,  etr.,  R.  Co.  v.  Cleve- 
land, etc.,  R.  Co.,  125  U.  S.  658,  674,  31 
L.    Ed.   832. 

Also  held  that  there  was  no  equity  en- 
titling the  owners  of  the  leased  road  to 
any  priority  where  the  records  show  that 
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when  he  comes  to  act.^^  All  depends  upon  a  proper  application  of  well-settled 
rules  of  ecjuity  jurisprudence  to  the  facts  of  the  case,  as  established  by  the  evi- 
denced-^ 

Appeal. — If  in  the  exercise  of  this  power  errors  are  committed,  they,  like 
others,  are  open  to  correction  on  appeal.  All  depends  upon  a  proper  application 
of  wcll-seltled  rules  of  equity  jurisprudence  to  the  facts  of  the  case,  as  estab- 
lished by  the  evidence. •'^'' 

And  where  instead  of  a  sale  there  is  a  decree  of  strict  foreclosure  the 
mortgagees  take  the  property  subject  to  the  charges  in  favor  of  the  current  debt 
creditors  whose  money  they  have  received,  and  such  creditors  can  insist  on  a 
sale  of  the  property  for  their  benefit  if  the  inortgagees  fail  to  make  payment 
out.-^' 

cc.  Expenses  of  Original  Construction. — Claims  based  upon  work  done  in  the 
original  construction  and  not  in  the  keeping  up  as  a  going  concern,  a  railroad  al- 
ready built,  are  not  entitled  to  priority  over  existing  mortgages.  As  to  such  a 
claimant  the  amount  due  is  no  part  of  the  current  expenses  of  operating  the  road, 
nor  has  there  been,  as  to  him,  any  diversion  of  current  earnings  from  the  pay- 
ment of  current  expenses.^^ 


the  rent  actually  paid  them  was  in  ex- 
cess of  the  earnings  of  the  leased  road. 
St.  Louis,  etc.,  R.  Co.  v.  Cleveland,  etc., 
R.    Co.,   125   U.   S.   658,   31    L.    Ed.   832. 

Balance  of  running  account. — Where 
the  account  between  two  railroad  com- 
panies was  a  running  account,  and  the 
balance  was  only  a  balance  for  cash  ad- 
vances made  from  time  to  time,  both 
companies  having  the  same  fiscal  agent, 
the  management  of  both  companies  be- 
ing in  the  hands  of  the  same  officer,  it 
cannot  be  maintained  against  the  first 
mortgage  bondholders  of  one  of  them, 
that  a  balance  of  such  running  account 
represents  money  so  applied  to  the  cur- 
rent expenses  of  the  road,  or  so  diverted 
therefrom  to  the  payment  of  interest  on 
the  bonds  as  to  carry  with  it  a  superior 
equity  for  repayment.  Morgan's,  etc., 
Steamship  Co.  v.  Texas  Cent.  R.  Co.,  137 
U.    S.    171.    109,   34    L.    Ed.   625. 

Claim  for  ties. — Where  there  has  been 
no  diversion  of  income  by  which  the 
mortgagees  have  profited  or  otherwise,  a 
claim  for  cross  ties  furnished  within  six 
months  before  the  receiver  was  appointed 
should  not  be  charged  upon  the  corpus  of 
the  fund.  The  fact  that  the  receiver  used 
the  ties  which  remained  on  hand  and  un- 
paid for  at  the  time  he  took  possession 
is  of  no  importance.  Thej'  were  already 
the  property  of  the  road  and  it  was  his 
business  to  use  them.  The  material  point 
is  not  the  time  when  they  were  used  but 
the  time  when  they  were  acquired.  Gregg 
V.  'Metropolitan  Trust  Co.,  197  U.  S.  183, 
186,    49    L.    Ed.    717. 

84.  Fosdick  v.  Schall,  99  U.  S.  235,  254, 
25  L.  Ed.  339;  Southern  R.  Co.  v.  Carne- 
gie Steel  Co..  176  U.  S.  257,  276,  44  L. 
Ed.   458. 

85.  Fosdick  v.  Schall.  99  U.  S.  235,  254, 
25  L.  Ed.  339. 

86.  Fosdick  v.  Schall,  99  U.  S.  235,  254, 
25  L.  Ed.  339;  Southern  R.  Co.  v.  Carne- 
gie Steel  Co.,  176  U.  S.  257,  276,  44  L. 
Ed.    458. 


87.  In     case     of     strict     foreclosure. — 

Burnham    v.    Bowen,    111    U.    S.    776,    782, 
783,   28    L.    Ed.    r)96. 

88.  Expenses  of  original  construction. 
—Toledo,  etc.,  R.  Co.  v.  Hamilton,  134  U. 
S.  296,  302,  33  L-  Ed.  905;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  120  U.  S.  649, 
671,  30  L.  Ed.  830.  See  Miltenberger  v. 
Logansport  R.  Co.,  106  U.  S.  286,  27  L. 
Ed.  117,  in  which  a  claim  for  the  con- 
struction .of  five  miles  of  road  and  a 
bridge  was  allowed  a  preference.  See, 
also,  Virginia,  etc..  Coal  Co.  v.  Central 
R.,  etc.,  Co.,  170  U.  S.  355,  365,  42  L.  Ed. 
1068. 

There  is  a  vital  distinction  between  a 
debt  for  construction,  and  one  for  operat- 
ing expenses.  The  doctrine  of  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339,  is 
applicable  wholly  to  the  latter  class  of 
liabilities.  In  the  case  of  Cowdrey  v. 
Galveston,  etc.,  R.  Co.,  93  U.  S.  352,  23 
L.  Ed.  950,  it  was  settled  that  the  doc- 
trine does  not  apply  where  it  is  a  ques- 
tion of  original  construction.  Wood  v. 
Guarantee  trust,  etc.,  Co.,  128  U.  S.  416, 
421,    32    L.    Ed.    472. 

Where  repair  work  amounts  to  con- 
struction of  new  road. — .\  preferential 
claim  for  rails  supplied  to  a  railroad  com- 
pany previous  to  the  appointment  of  a 
receiver  cannot  be  sustained  where  the 
evidence  shows  that  the  repair  work  for 
which  they  were  used  was  not  such  as 
would  be  done  in  the  ordinary  course  of 
the  business  and  operation  of  a  railroad, 
but  was  so  extensive  as  to  amount  to  a 
reconstruction  or  the  construction  of  a 
new  road.  Lackawanna,  etc..  Coal  Co.  v. 
Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298, 
315,   44   L.    Ed.   475. 

Expenses  of  construction  of  works  of  a 
water  company  held  not  to  be  a  pre- 
ferred claim  under  the  doctrine  of  Fos- 
dick V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339; 
Wood  V.  Guarantee  Trust,  etc.,  Co.,  128 
U.   S.   416,  421,   32   L.   Ed.   472. 


RECEIVERS.  581 

del.  Execution  and  Renewal  of  Notes  Evidencing  Indebtedness. — Renewal  ol 
Paper  Evidencing  Indebtedness.— The  right  of  a  claim  to  priority,  because 
chargeable  upon  the  current  debt  fund,  is  not  affected  by  a  renewal  of  the  busi- 
ness paper  by  which  it  is  evidenced.  Such  renewal  is  no  waiver  of  any  claim 
on  the  fund.^^ 

ee.  Taking  Collateral  Sccuritx. — See  ante,  "Debts  Chargeable  upon  Current  Re- 
ceipts," VII,  D,  1,  c,   (2),    (c),  bb. 

ff.  Assignment  of  Debt. — The  assignment  of  a  claim  of  this  kind  carries  with 
it  the  right  of  the  original  holders  to  claim  payment  out  of  the  fund  upon  which 
it  is  charged. ^^ 

gg.  Effect  of  Sale  under  Decree  of  Court. — The  sale  and  transfer  of  the  prop- 
erty held  by  the  receiver  under  a  decree  of  court  does  not  affect  the  rights  of  un- 
secured claimants  to  have  their  claims  determined  upon  the  merits  where  the 
decree  under  which  the  sale  was  had  contained  a  reservation  to  the  effect  that  the 
purchasers  should  take  the  property  upon  the  express  condition  that  they  will 
pay  and  satisfy  such  claims  as  the  court  may  subsequently  allow  and  adjudge  to 
be  prior  in  lien  or  superior  in  equity  to  the  mortgage  foreclosed  in  the  suit.'^i 

hh.  Priority  betzveen  Claims  Given  Equitable  Priority. — Where  a  railroad  com- 
pany was  operated  by  successive  receivers,  as  between  the  debts  incurred  by  the 
receivership  and  given  priority  over  the  mortgage  liens  there  should  be  no  prior- 
ity, as  among  themselves,  except  as  to  payments  made  for  taxes  and  monev  bor- 
rowed for  the  purpose  of  paying  taxes,  notwithstanding  certain  of  the  certificates 
issued  were  declared  by  the  order  authorizing  them  to  be  a  special  charge  and 
lien  on  the  line  and  property  in  respect  of  which  it  should  be  issued  superior  in 
lien  to  all  mortgage  bonds  and  debts  of  the  company,  and  receiver's  debts,  ex- 
cept such  receiver's  debts  as  had  theretofore  been  declared  by  order  of  court 
to  be  special  charges  and  liens  on  such  line  and  property.^- 

2.  Priorities  between  Liens  and  Encumbrances — a.  Lien  of  Attorney  and 
Mortgagee. — See  the  title  Attorney  and  Client,  vol.  2,  pp.  729,  731. 

b.  First  and  Second  Mortgages. — Whatever  may  be  the  rule  as  to  the 
rents  and  profits  of  a  mortgaged  estate  under  a  receivership  on  a  bill  filed  bv  a 
second  mortgagee,  where  the  first  mortgagee  is  not  made  a  party  to  the  suit  it 
has  no  application  to  a  case  where  such  first  mortgagee  is  made  a  party.  In 
such  case  the  funds  of  the  receivership  are  in  court  for  the  benefit  of  all  parties 
to  the  litigation  as  their  interests  may  appear.  The  exclusive  right  of  the  second 
mortgagee  to  the  income  of  a  receivership  created  under  a  bill  filed  by  him  is 
limited  to  the  case  where  the  first  mortgagee  is  not  a  party  to  the  suit.^-"^ 

c.  Judgment  Creditors  and  Mortgagees. — Trustees  in  a  railroad  mortgage  who 
did  not  have  possession  of  the  road  nor  intervene  in  a  suit,  instituted  by  a  judg- 
ment creditor  for  the  purpose  of  having  the  income  applied  to  the  discharge  of 
his  own  debt  and  not  for  the  protection  of  the  interests  of  the  trustees,  of  the 
bondholders  or  of  the  other  creditors,  in  which  a  receiver  is  appointed,  arc  not 

89.  Execution  and  renewal  of  notes  separately  mortgaged  and  then  united  in 
evidencing  indebtedness. — Burnhani  v.  the  hands  of  one  company  and  a  mortgage 
Bovven,  111  U.  S.  776,  7S3.  28  L.  Ed.  .596;  placed  upon  tlic  wliole,  and  afterwards 
Southern  R.  Co.  v.  Carnegie  Steel  Co.,  placed  in  the  hands  of  successive  receivers 
176  U.   S.   2.57,  290,  44   L.   Ed.   4,58.  and    operated    as    one    enterprise,    the    ex- 

90.  Assignment  of  debt. — Rurnham  v.  penscs  of  the  receivership  and  the  debts 
Bowen,  111  U.  S.  77(),  7S.'{,  2S  L.  Ed.  .596;  incurred  and  given  priority  through  the 
Union  Trust  Co.  v.  Walker,  107  U.  S.  issuance  of  different  series  of  receivers' 
596,  27  E.  Ed.  490.  See  ante,  "Assignee  certificates  for  operating  expenses,  termi- 
of  Claims,"  Vll.  D,  b.  2,   (a),  cc,   fee).  nal     facilities,    etc.,    should    be    borne    by 

91.  Effect  of  sale  under  decree  of  court.  each  road  in  proportion  of  its  length  to 
— Southern  R.  Co.  x'.  Carnegie  Steel  Co.,  tlic  entire  road.  Union  Trust  Co.  t'.  Illi- 
176   U.   S.   257.  273,   44   E.    Ed.   458.  nois    Midland    R.    Co.,    117    U.    S.    434,    465, 

92.  Priority  between  claims  given  equi-  29    L.    Ed.   963. 

table    priority. — Union    Trust    Co.    v.    Illi-  93.     Between    first    and     second      mort- 

nois    Midland    R.   Co.,   117    U.    S.    434,   481,  gages.— Miltonherger     v.     E<->gansi>ort     R. 

29   E.    Ed.   963.  Co.,   106   \] .   S.   286,   307,  27   L.    Ed.    117. 
Where   three   separate   roads   were   first 
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entitled  to  the  net  earnings  of  the  road  to  the  end  that  they  may  be  applied  in 
discharge  of  the  mortgage.  If  the  bondholders  take  action  simply  as  a  contract 
creditors  whose  claims  were  reduced  to  judgment  and  intervene  simply  as  such 
creditors,  acquire  an  interest  in  the  fund  they  cannot  upon  any  recognized  prin- 
ciples of  equity,  deprive  the  creditor,  at  whose  instance  and  for  whose  benefit  the 
receiver  was  appointed  of  his  priority  of  right,  arising  from  the  institution  of 
suit  for  the  purpose  of  reaching  the  income  of  the  debtor's  property.^'* 

3.  Expense  of  Surety  on  Injunction  Bond  to  Prevent  Sale  on  Execu- 
tion, AND  Mortgages. — Where  a  creditor  of  a  railroad  company  prosecuted  his 
claim  to  judgment  and  was  proceeding  to  levy  upon  and  sell  a  part  of  the  rolling 
stock  to  satisfy  the  same  when  he  was  stopped  by  an  injunction  sued  out  by  the 
railroad  company;  a  surety  upon  the  injunction  bond,  whose  money  had  gone 
to  preserve  the  property  and  prevent  its  being  sold  under  the  execution  after 
the  dissolution  of  the  injunction,  is  entitled,  as  an  intervening  claimant  in  the 
receiver's  suit,  to  priority  over  the  mortgagees  and  to  reimbursement  out  of  the 
proceeds  of  the  sale  for  the  funds  he  had  expended  in  preserving  the  property 
intact  since  all  that  he  had  done  enured  to  their  benefit.  He  is  not  limited  to 
a  recovery  out  of  the  earnings. ^^ 

E.  Payment  and  Distribution — 1.  Time. — Where  the  court  has  authorized 
a  railroad  receiver  to  incur  debts  for  the  supplies,  operating  expenses,  etc.,  which 
are  entitled  to  priority  over  the  mortgage  liens  and  to  payment  out  of  the  pro- 
ceeds of  the.  sale  of  the  property,  such  creditors,  having  no  interest  in  the  set- 
tlement of  the  accounts  of  the  receiver,  are  not  compellable  to  await  the  settle- 
ment of  his  accounts  before  receiving  payment.'*'' 

2.  Interest. — Allowance  of  interest  on  claims  against  funds  in  the  hands  of 
receiver,  see  the  title  Interest,  vol.  7,  p.  236. 

3.  Conclusiveness  of  Decree  of  Distribution. — Where  there  is  a  fund  in 
the  hands  of  a  receiver  of  the  court  to  be  distributed  among  different  claimants, 
a  decree  of  distribution  will  not  preclude  a  claimant  not  embraced  in  its  provi- 
sions, but  having  rights  similar  to  those  of  other  claimants  who  are  thus  em- 
braced, from  asserting  by  bill  or  petition,  previous  to  the  distribution,  his  right 
to  share  in  the  fund,  and  in  the  prosecution  of  his  suit,  he  is  entitled,  upon  a 
proper  showing,  to  all  the  remedies  by  injunction,  or  order,  which  a  court  of  eq- 
uity usually  exercises  to  prevent  the  relief  sought  from  being  defeated.^^ 

VIII.    Accounting  and  Compensation. 

A,  Charges  and  Credits — 1.  Allowances — a.  Counsel  Fees. — See  ante, 
"Employment  of  Counsel,"  V,  C,  2. 

b.  Clerks'  Fees  and  Other  Costs. — Where,  upon  an  appeal  in  a  suit  for  the 
foreclosure  of  a  mortgage,  the  mortgagor,  appellant,  represents  that  he  is  unable 

94.  Judgment  creditors  and  mortgagees.  the    same    as    that    of    the    railroad    com- 

— Sage   z'.    Memphis,    etc.,    R.    Co.,    125    U.  pany    itself    and    the    mortgagee    occupies 

S.   361,   379,   31   L.    Hd.   G94,   citing   Galves-  no  better   position  as   regards   the   income 

ton    Railroad    v.    Cowdrey,    11    Wall.    459,  than    a    mortgagee    who    has     never      de- 

20    L.    Ed.    199;    Gilman    v.    Illinois,    etc.,  manded      or     taken    possession.      Sage    v. 

Tel.    Co.,    91    U.    S.    603,    23    L.    Ed.    405;  Memphis,   etc.,    R.    Co.,    125   U.    S.    361,   31 

American    Bridge    Co.    v.    Heidelhach,    94  L.    Ed.  694.     See  the  title   RAILROADS, 

U.    S.    798,   24   L.    Ed.     144;      Kountze      v.  ante,  p.   455. 

Omaha    Hotel    Co.,    107   U.    S.   378,   27    L.  95.     Expense    of    surety    on    injunction 

Ed.    609,   and   Teal   v.   Walker,   111    U.    S.  bond    to    prevent    sale    on    execution    and 

242,  28  L.  Ed.  415.     So  held  even  when  the  mortgages. — Union    Trust    Co.    v.    Morri- 

mortgage  in   terms  covers   income.  son,  125  U.  S.  591,  31  L.  Ed.  835. 

So  held  where  such  receiver  has  been  96.  Time. — Miltcnberger  v.  Logans- 
discharged  as  improperly  appointed  with-  port  R.  Co.,  106  U.  S.  286,  314,  27  L.  Ed. 
out    the    mortgagees     having      intervened  117. 

during  the  receivership  and  asked  to  have  97.    Conclusiveness  of   decree  of  distri- 

him  hold  the  income   for  their  benefit  as  bution. — In    the    Matter     of      Howard,      9 

well  as  that  of  the  judgment  creditor  in-  Wall.    175,    19    L.    Ed.   634.    So   held  as   to 

stituting  the  suit.     The  holding  of  the  re-  a    decree    of    distribution     entered    by    'a 

ceiver    during    the    time     that      the      road  federal   circuit   court   and  affirmed   b}'  the 

continues    in    his    hands    is    to    be    deemed  supreme   court. 
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to  pay  the  clerk's  fees  and  the  cost  of  printing  the  record,  the  court  may  order 
the  receiver  to  pay  the  same  out  of  the  rents  and  profits  in  his  hands.^s 

2.  Charges. — Interest. --A  receiver  is  chargeable  with  interest  on  so  much 
of  the  funds  as  he,  on  receiving,  deposited  in  a  bank  to  his  credit  as  receiver, 
and  then  withdrew  and  deposited  to  his  private  account  in  another  bank,  he  de- 
clining to  explain  the  transaction  when  he  was  examined  as  a  witness'  by  the 
master  to  whom  the  court  referred  his  accounts. ^^ 

B.  Compensation — 1.  Determination  and  Review. — Like  all  questions  of 
costs  in  courts  of  equity,  allowances  to  receivers  are  largely  discretionary,  and 
the  action  of  the  court  below  is  treated  as  presumptively  correct,  since  it  has 
far, better  means  of  knowing  what  is  just  and  reasonable  than  an  appellate  court 
can  have.^ 

Standing  of  Bondholder  to  Contest  Allowance  Made. — A  holder  of  rail- 
road bonds  has  such  interest  as  will  entitle  him  to  test  an  excessive  allowance  to 
the  receiver  and  trustee  upon  the  foreclosure  of  the  mortgage  and  to  appeal  from 
a  decree  overruling  his  objection. ^ 

Reasonableness  of  Allowance  Made. — See   footnotes.^ 

2.    FoREEiTURE  OF  Compensation. — See  footnote."* 

C.  Discharge  of  Receiver. — The  appointment  or  discharge  of  a  receiver  is 
■ordinarily  matter  resting  wholly  within  the  discretion  of  the  court  below.  But 
it  is  not  always  and  absolutely  so.^ 


98.  Clerk's  fees  and  other  costs. — Grant 
X'.  Phoenix  Life  Ins.  Co.,  120  U.  S.  27 J, 
30  L.  Ed.  658.  See,  also,  the  title 
COSTS,  vol.   4,  pp.   814,   815. 

99.  Interest. — Hinckley  v.  Railroad  Co., 
100   U.   S.    153,   25   L.    Ed.   591. 

1.  Compensation;  determination  and 
review. — Stuart  v.  Boulware,  133  U.  S. 
78,  82,  33  L.  Ed.  568;  Trustees  v. 
Greenough,  105  U.  S.  527,  537,  26  L.  Ed. 
1157;  Hinckley  v.  Railroad  Co.,  100  U. 
S.    153,   25    L.    Ed.    591. 

There  is  no  doubt  of  the  power  of 
courts  of  equity  to  fix  the  compensation 
of  their  own  receivers.  That  power  re- 
sults necessarily  from  the  relation  which 
the  receiver  sustains  to  the  court,  and  in 
the  absence  of  any  legislation  regulating 
the  receiver's  salary  or  compensation,  the 
matter  is  left  entirely  to  the  determina- 
tion of  the  court  from  which  he  derives 
his  appointment.  Stuart  7'.  Boulware,  133 
U.  S.  78,  82,  33  L.  Ed.  568;  Hinckley  v. 
Railroad  Co.,  100  U.  S.  153,  25  L.  Ed.  591. 

Conflict  of  jurisdictions. — Where  a  re- 
ceiver objects  to  the  amount  allowed  him 
as  compensation  out  of  a  fund  in  the  fed- 
eral circuit  court  and  carries  such  objec- 
tion to  the  federal  supreme  court,  where 
the  allowance  made  by  the  circuit  court 
is  sustained,  and  mandate  issued,  and  the 
decree  is  then  satisfied  by  an  actual  pay- 
ment of  the  amount  allowed,  the  receiver 
cannot,  by  having  the  cause  reinstated  in 
the  state  court  and  having  additional 
compensation  awarded  him  there,  obtain 
additional,  compensation  out  of  the  fund 
in  the  federal  court  by  presenting  such 
additional  award  therein.  If  the  state 
court  in  such  case  has  funds  in  its  hands 
out  of  which  its  judgment  can  be  paid,  it 
may  order  the  payment,  but  the  liability 
■of  the  fund  in  the  federal  circuit  court  to 
the  receiver  having  been   fully  discharged. 


a  decree  of  that  court  dismissing  his  pe- 
tition for  additional  compensation  is 
properly  rendered.  Hinckley  v.  Morton, 
103    U.   S.   764,   765,  26   L.    Ed.   458. 

2.  Standing  of  bondholder  to  object  to 
allowance  made.— Williams  v.  Morgan 
111   U.   S.   684,   700,   28  L.    Ed.   559. 

3.  Reasonableness     of     allowance. An 

award  of  only  $10,000  for  nearly  two 
years'  services  was  permitted  to  stand  as 
against  the  receiver's  claim  that  he 
should  have  been  allowed  $1,000  per 
month.  Hinckley  v.  Railroad  Co.,  100  U 
S.   153,  157,  25   L.  Ed.   591. 

For  an  example  of  excessive  allowance, 
see  Williams  v.  Morgan,  111  U.  S.  684 
700,    28    L.    Ed.    559. 

4.  Forfeiture  of  compensation. — Under 
§  841  of  the  Code  of.  District  of  Colum- 
bia the  act  of  a  chancery  receiver  in 
fraudulently  converting  or  appropriating 
the  moneys  in  his  possession  operates  to 
forfeit  all  right  or  claim  to  his  commis- 
sion, etc.,  and,  also,  irrespective  of  the 
question  whether  he  is  or  is  not  con- 
victed of  any  crime,  in  respect  thereto, 
although  a  conviction,  while  not  con- 
clusive as  to  the  amount  embezzled  or 
misappropriated,  is  conclusive  as  to  the 
fact  of  a  fraudulent  conversion  or  appro- 
priation. Fields  7'.  United  States  205  U 
S.    292,   296,   297,    51    L.    Ed.    807. 

5.  Discharge  of  receiver.— Railroad  Co. 
V.    SoiUtcr,    2    Wall.    5]0,    17    L.    Ed.    900. 

Thus  when  the  amount  due  has  been 
passed  on  and  finally  fixed  by  the  federal 
supreme  court,  and  the  right  of  the 
mortgagor  to  pay  the  sum  thus  settled 
and  fixed  is  clear,  the  court  below  has 
then  no  discretion  to  withhold  such  res- 
toration; and  a  refusal  to  discharge  the 
receiver  is  judicial  error,  which  the  su- 
protno  court  mav  correct,  supposing  the 
iii:ittcr    fnot   itself  one   in   the   nature  of  a 
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D.  Appeal  and  Error. — As  to  the  right  of  appeal  from  an  order  setthng  a 
receiver's  accounts  and  ordering  tlie  payment  of  the  balance  into  court,  see  the 
title  AppeaIv  and  Error,  vol.  2,  p.  54. 

IX.    Foreign   and   Ancillary   Receiverships. 

A.  General  Rule  as  to  Extraterritorial  Rig^hts  and  Powers  of  Receiv- 
ers. — The  receiver's  right  to  the  possession  of  fhe  debtor's  property  is  limited 
to  the  jurisdiction  of  his  appointment,  and  he  has  no  lien  upon  the  property  of 
the  debtor  in  a  foreign  jurisdiction,  except  for  that  which  he  may  get  the  pos- 
session of  without  suit,  or  for  that  which,  after  having  been  permitted  to  sue 
for,  he  may  reduce  into  possession  in  that  way.*^  As  an  officer  of  a  court  of 
chancery,  for  a  particular  purpose,  he  will  not  be  recognized  as  such  by  a  for- 
eign judicial  tribunal,  and  be  allowed  to  take  ffom  the  latter  a  fund  belonging  to 
a  debtor,  for  its  application  to  the  payment  of  a  particular  creditor  within  the 
jurisdiction  of  his  appointment,  there  being  other  creditors  in  the  jurisdiction  in 
which  he  now  sues,  contesting  his  right  to  do  so.' 

B.  Right  to  Sue  or  Defend  in  a  Foreign  Jurisdiction — 1.  General 
Rules. — A  receiver  is  an  officer  of  the  court  which  appoints  him,  and,  in  the 
absence  of  some  conveyance  or  statute  vesting  the  property  of  the  debtor  in 
him,  he  cannot  sue  in  the  courts  of  a  foreign  jurisdiction  upon  the  order  of 
the  court  which  appointed  him,  to  recover  the  property  of  the  debtor.^ 

Nor  Can  He  Sue  in  Name  of  Corporation. — Nor  is  the  jurisdiction  es- 
tablished because  the  action  is  authorized  to  be  instituted  by  the  receiver  in  the 
name  of  the  corporation,  since  if  a  recovery  were  had,  although  in  the  name  of 
the  corporation,  the  property  would  be  turned  over  to  the  receiver,  to  be  by  him 
administered  under  the  order  of  the  court  appointing  him.-' 

Nor  Can  He  Bind  Property  in  His  Hands  by  Appearing  or  Defending 
in  Foreign  Jurisdiction. — A  receiver  cannot  take  charge  of  any  proceeding  in 
a  foreign  jurisdiction  by  commencing  an  action,  or  defending  an  existing  action, 
without  the  express  authority  of  the  court,  whose  officer  he  is,  so  as  to  bind 


final  decree)  to  be  in  any  way  fairly  be- 
fore it  otherwise.  Railroad  Co.  v.  Soutter. 
2  Wall.   510,   17  L.  Ed.   900. 

Where  some  claims  remain  unsettled. 
— If  other  parties  in  the  case  set  up  claims 
on  the  road,  which  they  look  to  the  re- 
ceiver to  provide  for  and  protect,  these 
other  claims  being  disputed,  and,  in  refer- 
ence to  the  main  concerns  of  the  road, 
small,  the  supreme  court  will  not  the 
less  exercise  its  power  of  discharge.  It 
will  exercise  it,  however,  under  con- 
ditions, such  as  that  of  the  company's 
giving  security  to  pay  those  other  claims, 
if  established  as  liens.  Railroad  Co.  v. 
Soutter,    '.I    Wall.    :.10,    17    L.    Ed.    'lOO. 

6.  General  rule  as  to  extraterritorial 
rights  and  powers. — Booth  v.  Clark,  17 
How.  322,  334,   15   L.   Ed.   164. 

7.  Same,— Booth  v.  Clark,  17  How.  322, 
15   L.   Ed.   164;   Relfe  v.  Rundle.  103  U.   S. 

222,  22.5,  26  L.  Ed.  337;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  272,  35  L.  Ed.  464; 
United    States    7'.    Borcherling,    185    U.    S. 

223,  234,  46  L.  Ed.  884;  Hale  v.  Allinson, 
188  U.  S.  56.  47  L.  Ed.  380;  Great  West- 
ern Min.,  etc.,  Co.  v.  Harris,  198  U.  S. 
561,  574,  49  L.    Ed.   1163. 

8.  Right  to  sue  or  defend  in  foreign 
jurisdiction. — Booth  v.  Clark,  17  How. 
322,  15  L.  Ed.  164.  Relfe  v.  Rundle,  103 
U.    S.    222,    225.    26    L.    Ed.    337:    Hale    v. 


Allinson,  188  U.  S.  56,  47  L.  Ed.  380; 
Great  Western  Min.,  etc.,  Co.  v.  Harris, 
198  U.  S.  561,  574,  49  L.  Ed.  1163;  United 
States  V.  Borcherling,  185  U.  S.  223,  234, 
46    L.    Ed.    884. 

"The  court  of  his  appointment  can 
clothe  him  with  no  power  to  exercise  his 
official  duties  beyond  its  jurisdiction." 
Great  Western  Min.,  etc.,  Co.  v.  Harris, 
198  U.    S.   561,  576,  49   L.   Ed.   1163. 

Where  the  receiver  appointed  in  a 
creditor's  suit  in  a  state  court  neglects  to 
compel  the  debtor  to  make  to  him  an  as- 
signment of  all  his  property,  choses  in 
action,  etc.,  both  within  and  without  the 
jurisdiction,  as  he  might  have  done  ac- 
cording to  the  chancery  practice,  he  has 
no  ecjuity  and  no  standing,  as  receiver, 
to  sue  in  another  jurisdiction  to  recover 
property  of  the  debtor  in  the  hands  of  an 
assignee  or  trustee  in  bankruptcy  subse- 
quently appointed  in  such  other  jurisdic- 
tion. Booth  V.  Clark,  17  How.  322,  330, 
15   L.    Ed.   164. 

Right  of  receiver  to  sue  in  foreign  ju- 
risdiction to  enforce  statutory  liability  of 
stockholders.— See  the  title  STOCK 
AND  STOCKHOLDERS. 

9.  Right  to  sue  in  name  of  corporation. 
— Great  Western  Min.,  etc.,  Co.  v.  Har- 
ris.  198   U.    S.   561.   597.  49   L.   Ed.   1163. 
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any  property  or  effects  in  his  hands  as  receiver. ^*^ 

_  2.  ExcEPTiONAi,  Cases— a.  Where  Receiver  Has  Title. — The  rule  that  a 
receiver  has  no  standing  to  sue  in  another  jurisdiction  has  no  apphcation  where 
the  receiver  has  acquired  title  by  assignment  or  conveyance.^ ^ 

b.  Coercion  of  Party  to  Make  a  Conveyance  or  to  Bring  Property  imthin  Ju- 
risdiction.— Where  it  is  desired  to  obtain  control  of  property  beyond  the  juris- 
diction, the  proper  course  is  to  compel  obedience  to  an  injunction  by  a  coercion 
of  the  person  of  the  debtor,  obliging  him  either  to  bring  the  property  in  dispute 
within  the  jurisdiction  of  the  court,  or  to  execute  such  a  conveyance  or  transfer 
thereof  as  will  be  sufficient  to  vest  the  legal  title  as  well  as  the  possession  of  the 
property,  according  to  the  lex  loci  rei  sitae. ^- 

c.  Statutory  Receivers. — \Miile  it  is  true  that  an  ordinary  chancery  receiver 
having  no  other  authority  than  that  which  arises  from  his  appointment  as  such 
cannot  maintain  an  action  in  another  jurisdiction,  yet  a  receiver  may  maintain 
an  action  in  a  foreign  jurisdiction  where  the  statute  of  the  state  in  which  he  is 
appointed  confers  upon  him  the  right  to  do  so  as  a  quasi  assignee  and  repre- 
sentative of  the  creditors  and  as  such  vests  him  with  title  and  the  authority  to 
maintain  an  action. ^^ 

d.  Claims  against  United  States. — The  general  rule  that,  as  between  dif- 
ferent states  or  sovereignties,  the  courts  of  one  will  not  aid  the  officers  of  another 
to  withdraw  funds  or  property  of  a  decedent  without  providing  for  local  cred- 
itors, has  no  application  in  a  case  of  moneys  held  for  a  claimant  by  the  United 
States,  since  the  federal  government  has  ubiquity  in  all  the  states  of  the  Union, 
and  does  not  hold  moneys  due  a  creditor  subject  to  the  local  demands  or  claims 
of  residents  of  the  District  of  Columbia.  Moreover,  such  a  rule  is  for  a  court 
having  control  over  the  fund  in  dispute.  It  is  not  for  a  ministerial  officer  of  the 
treasury  having  no  judicial  power  to  give  effect  to  such  demands. ^^ 

C.  Conclusiveness  of  Judgment  Rendered  in  Foreign  Jurisdiction. — 
A  judgment  rendered  against  an  ancillary  receiver  as  such  binds  only  that  por- 
tion of  the  estate  which  came  into  his  hands  as  ancillary  receiver,  and  is  not  an 
operative  and  final  adjudication  against  the  receiver  appointed  by  the  court  of 
original  jurisdiction  ;^5  and,  vice  versa,  judgments  rendered  in  the  forum  of 
primary  administration  are  not  binding  in  the  forum  of  the  ancillary  administra- 
tion as  to  the  estate  in  that  jurisdiction. i** 

10.  Power  to  bind  property  by  appear-  where  his  authority  did  not  come  from 
ing  or  defending  in  foreign  jurisdiction. —  the  decree  of  the  court  and  his  right  to 
Pendleton  v.  Russell,  144  U.  S.  640,  645,  sue  was  maintained."  Great  Western 
36  L.  Ed.  574;  Booth  i'.  Clark,  17  How.  Min.,  etc.,  Co.  v.  Harris,  198  U.  S.  561, 
322,  15   L.   Ed.  164;   Reynolds  v.  Stockton,  576,   49   L.   Ed.    1163. 

140  U.  S.  254,  35  L.  Ed.  464.    .  .  14.    Recovery  of  claims  against  United 

11.  Right  to  sue  m  foreign  jurisdiction;  States.— United  States  v.  Borcherlini;. 
where  receiver  has  title. — Booth  z\  Clark,  2^5  u  g  923  ''34  46  L  Ed  884  Ac- 
17  Wall.  322,  15  L.  Ed.  164;  Great  West-  cord:  '  Vaugha'n~  x-.'  Northup,  'l5  Pet.  K 
ern    Min.,    etc.,    Co.    v.    Harris,    198    U.    b.  jq   L    Ed    639 

561,    576,    49    L.    Ed.     1163;      Hawkins      V.  .,      /-„„^i„^- ,^„„^^    „r     :„j ^„.      ,^„ 

rionn    1-^1    TT    S    -^iq    ^-^  T     Fd    1 S4  ^^-     Conclusiveness    of    judgment     ren- 

iorVlr,4ii;„„  !;'.,,  .^  ^iui  in.,v.„  dered    in    foreign    jurisdiction.-Reynold^ 

12.  Compelling  party  to  make  convey-  _  ct  .  .i-t  ,,  i  .,7  y  <  o- •  .^-o  jr  f  t?  i 
ance  or  bring  property  within  jurisdic-  l;.^^^""'^^""'  ^^"^  ^-  ^-  ■''^'  ~'~'  ■^'^  ^-  ^''■ 
tlon.— Booth  z:   Clark,  17  Wall.   322,  15   L.  ^^  '       „  r.        .  ^,     . 

£(j    jc,4  16.    Same.— Booth   f.    Clark,     17     How. 

13.  Statutory  receivers  and  their  power       322,   330,   15    L.    Ed.   164. 

to     sue     in     foreign      jurisdiction.— Born-  ^or  can  he  as  receiver  claim,  in  virtue 

heimer  v.  Converse,  206  U.  S.  516,  534,  51  of  a  decree  upon  a  creditor's  bill  given  m 

L.    Ed.    1163;    Relfe   r.    Rundle,    103    U.    S.  one  jurisdiction,  a  right  to  have  the  judg- 

222,   26   L.    Ed.   337;    Great   Western    Min.,  ment    upon    which    the    creditor's    bill    was 

etc.,   Co.  V.   Harris,   198   U.   S.   561,   576,   49  brought  paid  out  of  a  fund  of  a  bankrupt 

L.    Ed.   1163;    Hale  v.  Allinson,   188  U.   S.  debtor   in    a    foreign    jurisdiction,    because 

56,   47   L.   Ed    380.  his   appointment    preceded    the    bankrupt  s 

''There    are    exceptional    cases,    such    as  petition.      Booth    v.    Clark,    17    How.    322. 

Relfe  V.   Rundle.  103   U.   S.  222,  26   L.   Ed.  330,   15   L.    Ed.    164. 

337,   in   which   the   entire   property   of  the  Not  a  denial  of  the  full  faith  and  credit 

insolvent  company  was  vested  in  the  su-  clause.     Booth  t'.  Clark,  17  How.  322,  338> 

perintendent    of    insurance    of    the    state.  15  L.  Ed.   164. 


RECEIVING   STOLEN    GOODS. 

CROSS    REFERENCES. 

See  the  titles  Criminal  Law,  vol.  5,  p.  43;  Embezzlement,  vol.  5,  p.  742; 
Larceny,  vol.  7,  p.  844;   Robbery. 

In  General. — Notwithstanding  the  conviction  of  the  principal  felons,  it  is 
incumbent  upon  the  government,  in  order  to  sustain  its  charge  against  a  re- 
ceiver of  stolen  property,  to  establish  beyond  reasonable  doubt  (1)  that  the 
property  described  in  the  indictment  was  in  fact  stolen  from  the  United  States ; 
(2)  that  the  defendant  received  or  retained  it  in  his  possession,  with  intent  to 
convert  it  to  his  own  use  or  gain;  and  (3)  that  he  received  or  retained  it  with 
knowledge  that  it  had  been  stolen  from  the  United  States.  ^ 

Indictment. — An  averment  in  an  indictment  for  receiving  stolen  goods,  "that 
the  defendant  received  the  notes  knowing  them  to  have  been  stolen,"  is  suffi- 
cient.2  The  objection  that  an  indictment  for  receiving  stolen  property  does  not 
show  from  whom  the  accused  received  the  property  nor  state  that  the  name  of 
such  person  was  unknown  to  the  grand  jurors,  is  not  well  taken.- 

Evidence. — It  is  unconstitutional  to  bring  in  evidence  the  record  of  the  con- 
viction of  the  thief  in  a  prosecution  for  receiving  stolen  goods."* 

RECENT  POSSESSION  OF  STOLEN  GOODS.— See  the  title  Presump- 
tions AND  Burden  of  Proof,  vol.  9,  p.  624. 

RECIPROCITY  TREATIES.— See  the  titles  Revenue  Laws;  Treaties. 

RECITALS.— See  the  titles  Bonds,  vol.  3,  p.  388;  Deeds,  vol.  5,  p.  275; 
Estoppel,  vol.  5,  p.  921 ;  Municipal,  County,  State  and  Federal  Securi- 
ties, vol.  8,  pp.  680,  746,  et  seq. 

RECLAMATION. — As  to  reclamation  of  swamp  and  overflowed  lands,  see 
the  titles  Navigable  Waters,  vol.  8,  p.  830;  Public  Lands,  ante,  p.  1. 

RECOGNIZANCE. — See  the  title  Bail  and  Recognizance,  vol.  2,  p.  765. 

RECONVERSION. — See  the  title  Conversion  and  Reconversion,  vol.  4, 
p.   59'). 

RECONVENTION.— See  the  titles  Banks  and  Banking,  vol.  3,  p.  199; 
Illkg.xl  Contracts,  vol.  6,  p.  755;  Set-Off,  Recoupment  and  Counter- 
claim; United  States. 

RECORDATION. — See  the  title  Recording  Acts. 

RECORDER. — As  to  point  that  recorder  of  city  is  not  a  judge,  see  the  title 
Judges,  vol.  7,  p.  539. 

1.  Government  must  establish  essentials  that    they    are    alleged    to    be     the      same 

of  crime. — Kirby  z'.   United  States,  174  U.  stolen    from    the    United    States   two    days 

S.   47,   53,   43   L.   Efl.   890.  previously.      Kirby   e-'.    United    States,    174 

The    record    of   the    conviction     of     the  U.  S.  47,  43  L.  Ed.  890. 

principals  could  not  be  used  to  establish,  2.    "Knowing  them  to  have  been  stolen" 

against  the  alleged  receiver,  charged  with  sufficient.— United    States    v.     Hardyman, 

the    commission    of   another    and    substan-  13   p^^    j^g^   ^79    iq  L.   Ed.   113. 

tive    crime     the    essential    fact    that    the  3^    Immaterial'  not  to  show  from  whom 

property  alleged  to  have  been  feloniously  ^     rty   was    received.-Kirby   t'.    United 

received  by  h.m  was  actually  stolen  from  5  .^^^       ^^^   y.    S.   47,  43   L.    Ed.   890. 

the    United    States.       Kirby      v.      United  ^       1  j     •     •           r              ,      r 

States    174  U    S    47    .54    43  L.  Ed.   890.  4.     Admission    of    record    of    conviction 

Sufficient    allegations    as    to    ownership  unconstitutional.— Where    an    accused  was 

by   United    States.— Where    an    indictment  tried    lor    receiving    stolen    property    and 

for    receiving    stolen    postage    stamps    al-  the  record  of  the  conviction  of  the  pnn- 

leges  that  the  articles  described  were  the  cipal     felons     wa.s     admitted     m    evidence 

property  of  the  United   States  when  they  ""der     the      provision      of      the      act     of 

were    feloniously   -stolen     on     the    7th     of  congress   of   March   3,  18/5.  allowing  such 

lune,    and    that    the    defendant    two    days  record   to   be   conclusive   evidence    against 

thereafter    on    the    9th    day    of   June    "the  the    receiver      that    the    property    of    the 

postage    stamps    aforesaid    so    feloniously  United    States    had    been    stolen,      it     was 

stolen  *  *  *  did  feloniously  receive,"  etc.,  held   that  this   section   of  the   statute^^vio- 

is  not  defective  in  that  it  does  not  allege  l^tcd    the    constitutional    provision      that 

ownership    by    the    United    States    at    the  one    shal   be  confronted  with    the  witnesses 

time    they    were    alleged    to     have      been  against    him.        ^irbv    ?■.    United    States, 

feloniously    received,    it     being      sufficient  ^'^'*   U.    S.   47,   43    L.    Ed.   890. 

.     r586^ 


RECORDING    ACTS, 

BY    WAU'ER    CARRINGTON. 

I.    Object  of,  588. 
II.    Power  to  Enact,   588. 

III.  Construction,  588. 

IV.  What  Instruments  Are  within  the  Acts,   588. 

A.  In  General,  588. 

B.  Instruments  Relating  to  Realty,  589. 

1.  Mortgages,  589. 

2.  Lien  to  Secure  Payment  of  Internal  Revenue  Taxes,  589. 

3.  Marriage  Articles  or  Settlements,  589. 

4.  Notice  of  Pendency  of  Suit,  589. 

C.  Instruments  Relating  to  Personalty,  589. 

V.    Place  of  Recording,  589. 
VI.    Time  of  Recording,  590. 
Vn.   Prerequisites  to  Recording,    590. 

A.  Execution  and  Acknowledgment  or  Proof,  590. 

B.  Description  of  Debt  Intended  to  Be  Secured  by  Mortgage,  591. 

VIII.    Making  and  Transcribing  the  Record,  591. 
IX.   Proof  of  Recording,  592. 

X.   Effect  of  Record,  592. 

A.  As  Evidence,  592. 

B.  As  Notice,  592. 

1.  Rule  Stated,  592. 

2.  What  Deeds  and  Conveyances  Are  within  the  Rule,  592. 

3.  Effect  of  Recording  a  Void  Deed,  592. 

XI.   Effect  of  Failure  to  Record,  593. 

A.  As  between  the  Parties  to  the  Instrument  and  Their  Heirs,  593. 

B.  As  Affecting  Third  Persons,  593. 

1.  In  General,  593. 

2.  Purchasers  and  Mortgagees,  594. 

a.  Of  Real   Property,  594. 

(1)  Without   Notice,   594. 

(a)  Failure  to  Record  Deeds  of  Conveyance  anrl  Mort- 

gages, 594. 

(b)  Failure  to  Record  Notice  of  Pendency  of  Suit,  594. 

(c)  Who  Are   Purchasers,   594. 

(2)  With  Notice,  595. 

(a)  Doctrine    Stated,    595. 

(b)  What  Constitutes  Notice,  595. 

b.  Of  Personal  Property,  596. 

3.  Creditors,  596. 

CROSS  REFERENCES. 
See  the  titles  AcKNOWLiCnGMKNTS,  vol.  1,  p.  76;  Bankruptcy,  vol.  2,  p. 
792;  Clkrks  of  Court,  vol.  3,  p.  849;  Conduct  of  Laws,  vol.  3.  p.  1020; 
Constitutional  Law,  vol.  4.  p.  1;  Dhkds,  vol.  5,  p.  245;  Documentary  Evi- 
PFNCE,  vol.  5,  p.  431;  Estopphl,  vol.  5,  p.  913;  Impairmi-nt  of  Obligation  of 
Contracts,  vol.  6,  p.  758;  Indians,  vol.  6.  p.  906;  Lis  Pfndfns.  vol.  7,  p. 
1051;    Marriage  Contracts  and  Sfttlfmfnts,  vol.  8,  p.  254;    Mines  and 
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Minerals,  vol.  8,  p.  364;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452; 
Sales;  Slavery  and  Involuntary  Servitude;  Stock  and  Stockholders; 
Vendor  and  Purchaser. 

As  to  the  recording  of  assignments,  see  the  title  Assignments,  vol.  2,  p.  549. 
As  to  recording  acts  having  relation  to  conveyances  of  public  lands,  see  the  title 
Public  Lands,  ante,  p.  1.  As  to  the  recording  of  powers  of  attorney  for  the 
conveyance  of  land,  see  the  title  Powers,  vol.  9,  p.  588.  As  to  the  recording  of 
chattel  mortgages  and  conditional  sales,  see  the  titles  Chattel  Mortg.vges,  vol. 
3,  p.  699;  Sales.  As  to  the  registration  of  municipal  and  county  bonds,  see  the 
title  Municipal,  County,  State  and  Federal  Securities,  vol.  8,  p.  650.  As 
to  the  recording  of  wills,  see  the  title  Wills.  As  to  recording  and  indexing 
as  essential  to  the  operation  of  a  judgment  as  a  lien,  see  the  title  Judgments 
and  Decrees,  vol.  7,  p.  646.  As  to  the  registry  of  ves.  zh,  see  the  title  Ships 
AND  Shipping.  As  to  lost  or  destroyed  records,  see  the  title  Lost  Instruments 
AND  Records,  vol.  7,  p.  1064. 

I.    Object  of. 

The  object  of  all  registry  laws  is  to  impart  information  to  parties  dealing  with 
property  respecting  its  transfers  and  incumbrances  and  thus  to  protect  them  from 
prior  secret  conveyances  and  liens.  ^ 

n.    Pow^er   to    Enact. 

It  is  within  the  undoubted  power  of  state  legislatures,  to  pass  recording  acts, 
by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior  deed 
be  not  recorded  within  a  limited  time,  and  the  power  is  the  same,  whether  the 
deed  is  dated  before  or  after  the  recording  act.  Though  the  effect  of  such  a 
deed  is  to  render  the  prior  deed  fraudulent  and  void  against  a  subsequent  pur- 
chaser, it  is  not  a  law  violating  the  obligation  of  contracts.^ 

III.    Construction. 

Recording  acts  which  apj^arently  conflict  with  each  other  are  to  be  reconciled, 
as  far  as  may  be,  on  any  fair  hypothesis,  and  validity  given  to  each  if  it  can  be, 
and  is  necessary  to  conform  to  usages  under  them,  or  to  preserve  the  titles  to 
property  undisturbed.^ 

IV.   What  Instruments  Are  within  the  Acts. 

A.  In  General. — Uncertain  and  doubtful  implications  arising  from  por- 
tions of  a  statute  not  requiring  the  recording  of  an  instrument  are  not  to  be 
regarded  as  furnishing  a  rule  upon  the  subject.^ 

1      Object    of    recording    acts. — Patter-  679;    Curtis   v.   Whitney,    13   Wall.    68,   71, 

son  V    De  La  Ronde,  8  Wall.  292,  :W0,  19  20    L.    Ed.    513.      See   the   title    IMPAIR- 

L     Ed.    415;    Anthony   v.    Butler,    13    Pet.  MENT    OF    OBLIGATION    OF    CON- 

423.  434,   10  L.  Ed.   229.                                     .  TRACTS,  vol.   6,  p.   758. 

"The  object  of  requiring  a  public  3_  ^cts  apparently  conflicting  to  be  rec- 
record  of  instruments  affecting  the  title  onciled.— Bcals  t'.  Hale,  4  How.  37,  11 
to  real  property  is  to  protect  third  par-  l_  j^^  865.  Sec  post,  "Place  of  Record- 
ties   dealing   with   the   vendor,   by   impart-  ing,"   V. 

ing   notice   to   them   of   any   previous    sale  Federal  court  bound  by  construction  of 

or   hypothecation   of   the   property   and   to  ^^^^^   court.-^Townscnd  z:  Todd.  91   U.   S. 

protect   the  purchaser  against  any   subse-  ^..,    ^.^    ^.3    L.    Ed.   413.     See   post,   "De- 

quent    attempted    disposition    of    it.      Bur-  ^^^-   ^^^^  ^f  Debt  Intended  to  Be  Secured 

bank   V.   Conrad,   96  U.   S.   291,   292,   24   L  ^^   Mortgage,"  VII,   B.     And  see  the  title 

Ed- J31.         ,     ,              ,.                    ,            .,  COURTS,  vol.  4,  p.  1100. 

The   object  ot   recording  a   mortgage   is  .      tt         .  •           j    j      U4.{.,^    i^^u^^4-i^„c. 

to    give    notice    to    third    persons.      Bacon  *•    Uncertain  and  doubtful  implications 

V.    Northwestern    Mut.    Life    Ins.    Co.,    131       "°V  '"^.Sf  ^,f  T   onrn    S  ^296    30^51   T 
U     S    ''58    263    33    L.    Ed.    128.  1-irst   Nat.   Bank,  203   U.   b.   296,  30 (,  51   L,. 

2.    Power    to    enact     recording      acts. —       E'--    l^^. 
Jackson  z'.   Lamphire,  3   Pet.  280,  7   L  Ed. 
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B.  Instruments  Relating  to  Realty — 1.  Mortgages. — Under  the  laws 
of  Louisiana,  the  obligation  of  a  purchaser  at  a  foreclosure  sale  to  pay  to  a 
holder  of  notes  secured  by  the  mortgage,  who  was  not  a  party  to  the  fore- 
closure proceedings,  his  pro  rata  share  of  the  debt,  partakes  of  the  nature  of  a 
judicial  mortgage;  and  to  make  it  effective  as  to  third  persons  the  judgment 
out  of  which  such  obligation  arises  must  be  inscribed  with  the  recorder  of  mort- 
gages.5 

2.  Lien  to  Secure  Payment  of  Internal  Revenue  Taxes. — A  lien  imposed 
on  real  estate,  by  act  of  congress,  to  secure  the  payment  of  internal  revenue 
taxes,  is  not  subject  to  the  recording  acts  of  the  states  in  which  the  real  estate 
is  located.^ 

3.  Marriage  Articles  or  Settlements. — Marriage  articles  or  settlements,  as 
such,  are  not  required  by  the  laws  of  New  Jersey,  to  be  recorded  at  all,  but 
only  conveyances  of  real  estate.''' 

4.  Notice  of  Pendency  of  Suit. — By  the  local  statutory  law  of  Porto 
Rico  the  plaintifif  in  a  suit  affecting  real  property  is  recjuired  to  record  a  cau- 
tionar}-  notice  of  the  pendency  of  the  suit,  in  order  to  protect  his  rights  in  such 
property  determined  in  such  suit  against  third  persons  purchasing  from  or  deal- 
ing with  the  registered  owner  of  such  property  while  the  suit  is  pending.^ 

C.  Instruments  Relating  to  Personalty.— By  the  law  of  Nevada  written 
contracts  relating  to  the  btjnds  of  a  corporation  are  not  required  to  be  recorded.^ 

V.  Place  of  Recording. 

To  make  the  recording  of  an  instrument  effective,  it  must  be  at  the  place  pre- 
scribed by  the  statute  requiring  it.  Instruments  relating  to  real  estate  are  gen- 
erally required  to  be  recorded  in  the  county  where  the  land  lies.^*^  W^here  lands 
lying  in  a  certain  county  are  conveyed  by  deed,  and  a  new  county  is  erected 
partly  from  such  original  county,  after  the  execution  and  before  the  recording 
of  the  deed,  in  which  county  the  lands  conveyed  are  included,  a  recording  of 
the  deed  in  the  original  county  is  not  sufficient  either  to  preserve  its  legal  prior- 


5.  Judgment  out  of  which  obUgation  of 
purchaser   at    foreclosure     sale     arises. — 

Lovell    7'.    Craain,    136    U.    vS.    130,    ]48,    34 
L.    Ed.    372. 

6.  Lien  to  secure  payment  of  internal 
revenue  taxes. — United  States  v.  Snyder, 
149   U.    S.   210,   37    L.    Ed.   705. 

7.  Marriage  articles  or  settlements. — 
Magniac  r.  Thomson.  7  Pet.  348,  397,  8 
L.    Ed.   709. 

8.  Notice  of  pendency  of  suit. — Romeu 
r.   Todd,  206   U.    S.    358,   51    L.    Ed.    1093. 

9.  Contracts  relating  to  bonds  of  a  cor- 
poration.— McMurray  t'.  Moran,  134  U.  S. 
150,   158,   33    L.    Ed.    814. 

10.  By  the  laws  of  Massachusetts,  con- 
A-eyanccs  of  estates  of  freehold  in  land 
are  reqviired  to  be  recorded  in  the  regis- 
try of  deeds  for  the  county  where  the 
land  lies.  United  States  z\  Crosby,  7 
Cranch    115,   3    L.    Ed.    287. 

The  two  Michigan  statutes  both  passed 
on  the  12th  of  April,  1827,  one  being  "an 
act  concerning  deeds  and  conveyances" 
which  became  operative  from  its  passage, 
and  the  ot|;ier  "an  act  concerning  mort- 
gages" which  did  not  go  into  operation 
until  several  months  after  its  passage, 
w-ere  held  not  to  be  so  contrary  or  re- 
pugnant to  each  other  as  necessarily  to 
imply  a  contradiction;  and  it  was  held  that 
under   the   first    act   a    recording   of   mort- 


gages in  a  city  registry  was  good  in  all 
cases  of  property  situated  in  the  city,  and 
that  under  the  second  act  a  record  of 
mortgages  of  like  lands  in  the  county 
registry  was  also  good  if  the  mortgagee 
preferred  to  so  record  it.  Beals  t'.  Hale, 
4   How.   37,   11   L.    Ed.   865. 

Under  the  Pennsylvania  act  of  1715, 
where  a  single  tract  of  land  was  con- 
veyed the  deed  was  required  to  be  re- 
corded in  the  county  in  which  the  land 
lay,  but  if  several  tracts  in  several  dif- 
ferent counties  were  conveyed  the  deed 
might  have  been  recorded  in  either  of  the 
counties.  McKeen  v.  Delancy,  5  Cranch 
22,   33,  3   L.    Ed.  25. 

North  Carolina  act  not  in  force  in  Ten- 
nessee at  date  of  recording. — The  North 
Carolina  act  of  1788,  which  provided  that 
nonresidents  owning  lands  in  the  state 
west  of  the  Cumberland  mountains,  arid 
not  embraced  within  the  jurisdiction  of 
any  county  court,  should  register  their 
grants  in  Hawkins  county,  was  not  in 
force  in  Tennessee  in  1797,  at  which  time 
the  land  west  of  Cumberland  mountains 
had  become  a  part  of  that  state;  and 
therefore  a  registration  of  a  grant  of 
lands  in  that  region,  at  that  date,  in 
Hawkins  county  was  not  a  valid  regis- 
tration. Love  V.  Simms,  9  Wheat.  515,  6 
Ed.    140 
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ity,  or  to  give  it  the  equity  resulting  from  constructive  notice  to  a  subsequent 
purchaser.!^ 

VI.  Time  of  Recording. 

The  recording  acts  prescribe  the  time  within  which  the  instruments  to  which 
they  relate  shall  be  recorded. ^^  A  deed  is  valid,  until  the  time  prescribed  by 
the  statute  for  recording  it  has  expired,  and  if  recorded  within  that  time,  is, 
in  the  absence  of  an  express  provision  to  the  contrary,  as  effectual  from  the 
date  of  execution,  as  if  no  registry  act  existed. ^^  A  statute  requiring  mort- 
gages to  be  recorded  within  six  months,  means  calendar,  not  lunar,  months.^'* 

VII.   Prerequisites  to  Recording. 

A.  Execution  and  Acknowledgment  or  Proof. — The  statutes  generally 
require,  as  a  condition  to  registration,  that  the  instrument  should  be  legally  ex- 
ecuted, and  that  it  should  be  formally  acknowledged  or  proved, ^^  and  a  cer- 
tificate thereof  annexed. ^^     If  a  writing  should  be  placed  upon  the  records  with 


11.  Effect  of  erection  of  new  county 
after    execution    but    before    recording. — 

Astor  v.  Wells,  4  Wheat.  466,  486,  4  L. 
Ed.  616.  See  post,  "As  Notice,"  X,  B; 
"Effect    of    Failure    to    Record,"    XI. 

12.  Under  the  Louisiana  statutes  a 
vendor's  privilege  must  be  recorded  within 
the  time  allowed  by  law  (that  is,  within 
six  days  from  date,  prior  to  1870;  and  on 
the  day  of  the  date,  since  1870)  in  order 
to  give  it  priority  over  a  mortgage  re- 
corded before  it.  This  requirement  re- 
lates to  mortgages  given  by  the  vendee 
as  well  as  mortgages  given  by  the 
vendor.  Ridings  v.  Johnson,  128  U.  S. 
212,   223,   32    L.    Ed.   401. 

13.  Effect  of  recording  within  time  pre- 
scribed.—Clarke  V.  White,  12  Pet.  178, 
198,   9   L.    Ed.    1046. 

"By  the  laws  of  Georgia  in  force  in 
1812,  a  deed  was  valid,  if  recorded  within 
twelve  months,  but  any  deed  recorded 
within  ten  days  after  its  execution,  took 
preference  of  deeds  not  recorded  within 
that  time,  or  previously  on  the  record." 
Shirras  v.  Cai^,  7  Cranch  34.  50,  3  L.  Ed. 
260. 

14.  "Months"  means  calendar,  not 
lunar  months. — Brudnell  v.  Vaux,  2  Dall. 
302,  1  L.  Ed.  390.  See,  generally,  the 
title   TIME. 

15.  Execution  and  acknowledgment  or 
proof— Lynch  :■.  Murphy,  161  U.  S.  247, 
2.53.   40   L.    Ed.    688. 

Under  the  North  Carolina  registration 
act  of  1715,  to  entitle  a  deed  conveying 
land  to  registration,  it  was  required  to  be 
proved  by  a  subscribing  witness,  and  the 
fact  to  which  such  witness  testified  was 
required  to  be  stated  on  the  record  of  the 
court.  The  order  of  the  court  that  the 
deed  should  be  recorded  did  not  cure  the 
insufficiency  of  the  record  in  this  respect. 
Ross  V.  McLung,  6  Pet.  283,  286,  8  L. 
Ed.   400. 

Tennessee  statutes. — A  deed  of  lands 
held  not  to  have  been  sufficiently  proved 
to  entitle  it  to  resistration  under  the  Ten- 
nessee act  of  1797,  but  the  registration 
upon  such  proof  held  tn  have  been  given 
validity    by    the    act    of    November    23d, 


1809.  Blackwell  v.  Patton,  7  Cranch  471,, 
475,   3   L.    Ed.   408. 

Under  the  Illinois  recording  acts  an 
instrument  affecting  or  relating  to  real 
estate  may  be  recorded  though  not 
proven  or  acknowledged.  Stebbins  v. 
Duncan,  108   U.   S.  32,  49,  27  L.   Ed.  641. 

Acknowledgment  or  proof  of  deeds  o£ 
nonresidents. — The  laws  of  Illinois  allow 
deeds  for  lands  in  the  state,  executed  out 
of  it  but  within  the  United  States,  to  be 
recorded  when  acknowledged  or  proved 
in  conformiti'  with  the  law  of  the  state 
where  executed.  Secrist  v.  Green,  3  Wall. 
744,    18   L.    Ed.    153. 

Thus  a  deed  for  lands  in  Illinois,  ex- 
ecuted in  Virginia  and  acknowledged  in 
conformity  -with  its  laws  at  the  time  of 
execution,  may  be  lawfully  recorded  in 
Illinois.  Little  z\  Herndon,  10  Wall.  26» 
19   L.    Ed.   878. 

Maryland  registration  act. — Evidence 
of  nonresidence  of  a  grantor  held  to  be 
sufticiently  proved  to  entitle  his  deed  to 
registration,  upon  an  acknowledgment 
made  by  a  letter  of  attorney,  in  the  man- 
ner pointed  out  by  the  Maryland  regis- 
tration act  of  1766,  ch.  14,  §  4,  for  the  ac- 
knowledgment of  deeds  of  nonresidents. 
Greenleaf  v.  Birth,  5  Pet.  132,  138,  8  L. 
Ed.   72. 

Tennessee  recording  act. — The  probate 
of  a  deed  in  North  Carolina  held  not  to 
have  been  such  as  entitled  it  to  registra- 
tion in  Tennessee,  under  the  acts  of  No- 
vember 30,  1807,  and  April  22,  1809.  Scott 
V.   Reid.    10   Pet.    524,   529,   9   L.    Ed.    519. 

16.  Certificate  of  acknowledgment  or 
probate. — Lvi^ch  t'.  Murphy,  101  U.  S.  247, 
253.    40   L.    Ed.    688. 

Under  a  Michigan  statute,  Laws  of 
1833,  p.  279.  a  certificate  of  acknowledg- 
ment of  a  deed  of  lands,  signed  by  the  of- 
ficer before  whom  the  acknowledgment 
was  taken,  and  endorsed  on'  the  deed, 
was  sufficient  evidence  of  acknowledg- 
ment to  entitle  the  deed  to  record.  El- 
wood  V.  Flannigan,  104  U.  S.  562,  568,  26 
L.    Kd.    84''. 

Where  the  certificate  of  probate  of  a 
deed  in  Tennessee  did   not  state  that  the 
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any  of  these  preliminaries  entirely  oniitlcd  or  defectively  performed,  such  a 
record  would  be  a  mere  voluntary  act,  and  would  have  no  effect  upon  the  ri^^hts 
of  subsequent  purchasers   or   incumbrancers,  i" 

B.  Description  of  Debt  Intended  to  Be  Secured  by  Mortgage.— Under 
the  recording  acts  of  Connecticut  in  order  to  entitle  a  mortgao-e  to  their 
protection,  it  must  truly  describe  the  debt  intended  to  be  secured.  It  is  not 
sufficient  that  the  debt  be  of  such  a  character  that  it  might  have  been  secured 
by  the  mortgage  had  it  been  truly  described. ^^ 

VIII.   Making  and  Transcribing  the  Record. 

In  making  and  transcribing  the  record,  the  mode  prescribed  by  the  statutes 
must  be  followed. ^^  The  fact  that  the  record  of  a  mortgage  is  in  the  hand- 
writing of  the  mortgagor  does  not  impair  its  legality  as  a  record  where  it  is  in 
the  appropriate  place  in   the  book  of   records. ^o 


witness  swore  that  the  grantor  acknowl- 
edged it  on  the  daj^  of  its  date,  but  did 
state  that  the  grantor  acknowledged  it 
for  the  purposes  therein  contained,  the 
probate  is  covered  by  an  act  passed  in 
1846,  and  is  sufficient  to  entitle  the  deed 
to  record.  Lea  v.  Polk  County  Copper 
Co.,  21    How.   493,    16    L.    Ed.   203. 

Under  §  9  of  the  Tennessee  act  of  1839 
whenever  a  deed  had  been  r(vgistered 
twenty  years  or  more,  it  was  presumed  to 
be  upon  lawful  authority,  and  the  probate 
was  good  and  effectual,  though  the  cer- 
tificate on  which  the  same  had  been  reg- 
istered had  not  been  transferred  to  the 
register's  books,  and  no  matter  what  had 
been  the  form  of  the  certificate  of  pro- 
bate or  acknowledgment.  Webb  v.  Den, 
17    How.    .576,    577,    15    L.    Ed.   35. 

Certificate  of  acknowledgment  of  deed 
of  nonresident. — A  deed  of  land  in  Illi- 
nois executed  in  New  York  and  acknowl- 
edged before  a  judge  of  a  court  of  record 
of  that  state — an  officer  authorized  by  the 
laws  of  New  York  to  take  the  acknowl- 
edgment and  proof  of  deeds — is  admis- 
sible to  record  in  Illinois,  although  the 
certificate  of  the  judge  is  not  accom- 
panied by  any  evidence  of  his  official 
character,  or  that  the  certificate  is  in  con- 
formity with  the  laws  of  that  state.  Car- 
penter V.  Dexter,  8  Wall.  513,  514,  19  L. 
Ed.    426. 

In  the  case  of  a  deed  made  by  a  grantor 
nonresident  of  Virginia,  it  is  sufficient  to 
allow  a  proper  record  of  it  under  the  Vir-. 
ginia  statute  of  December  8,  1792,  that 
there  be  a  certificate  of  the  clerk  of  a  dis- 
trict court  of  the  United  States  that  the 
grantor  personally  appeared  in  court  and 
acknowledged  the  instrument  to  be  his 
free  act  and  deed;  this  being  accom- 
panied by  a  certificate  of  even  date,  by 
the  judge  of  the  same  court,  that  the 
clerk  was  then  the  officer  that  he  pro- 
fessed to  be.  Shutte  v.  Thompson,  15 
Wall.    151,    152,   21    L.    Kd.    123. 

17.  Effect  of  recording  where  essential 
preliminaries  are  omitted  or  defectively 
performed. — Eynch  v.  Murphy,  161  U.  S. 
247,   253.   40   T,.    Ed.   f.«s. 

18.  Description  of  debt  intended  to  be 
secured  by  mortgage.  —  Townsend  v. 
Todd,  91   U.   S.   452,  23   L.    Ed.   413. 


The  courts  of  Connecticut  having  thus 
construed  these  acts,  the  supreme  court 
of  the  United  States  is  bound  to  follow 
that  construction.  Townsend  v.  Todd,  91 
U.  S.  452,  453,  23  L.  Ed.  413.  See  ante, 
"Construction,"    III. 

19.  Proper  book  for  recording  mort- 
gages.— A  Rhode  Island  statute  required 
that  mortgages  on  personal  property 
should  be  recorded  in  a  book  to  be  spe- 
cially kept  for  the  purpose,  and  made  no 
provision  as  to  the  book  in  which  mort- 
gages on  real  and  personal  property 
should  be  recorded.  But  there  was  a 
usage  in  the  office  to  record  such  mort- 
gages in  the  book  which  contained  mort- 
gages for  real  estate.  In  a  mortgage, 
personal  and  real  property  were  so  blended 
as  to  be  inseparable.  It  was  held  that 
it  was  proper  under  the  statute  to  record 
the  mortgage  in  the  book  kept  for  re- 
cording mortgages  on  real  estate.  An- 
thony V.  Butler,  13  Pet.  423,  434,  10  L.  Ed. 
229. 

Entry  of  tax  deed  in  index.— Under  the 
Wisconsin  statutes  requiring  the  register 
of  deeds  to  keep  a  general  index, "it  is 
sufficient  in  the  case  of  a  tax  deed  that 
it  be  entered  in  the  index  under  the  name 
of  the  county  by  which  it  is  issued,  al- 
though running  in  the  name  of  the  state 
as  well  as  of  the  county.  Bardon  v. 
Land,  etc..  Imp.  Co.,  137  U.  S.  327,  337, 
39    L.    Ed.    719. 

The  index  of  the  record  of  a  tax  deed 
held  to  be  sufficient,  under  the  Wiscon- 
sin statutes,  to  set  the  statute  of  limita- 
tions in  operation.  Bardon  v.  Land,  etc  , 
Imp.  Co.,  157  U.  S.  327,  340,  39  L.  Ed 
719. 

Transcribing  and  certif5nng  index  un- 
der Wisconsin  statutes. — Where  the  in- 
dex of  a  record  of  deeds  was  transcribed 
and  certified  as  required  by  the  Wiscon- 
sin statutes,  it  was  held  that  the  tran- 
scription was  as  effective  as  the  original, 
and  that  the  register  of  deeds  had  the 
same  power  to  correct  mistakes  in  it  as 
he  had  to  correct  them  in  the  original. 
Bnrdon  v.  Land,  etc..  Imp.  Co.,  157  U  S 
327.    3  10,    30    L.    Ed.    710. 

20.  Record  of  mortgage  in  handwriting 
of  mortgagor. — Eowler  ?■.  Merrill  It 
How.    375,   394,    13    T,.    Pd.    736 
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IX.   Proof  of  Recording. 

A  certificate  of  a  recorder,  apparently  ancient  and  genuine,  indorsed  upon 
a  deed,  to  the  effect  that  the  deed  was  recorded  in  a  certain  year,  is  competent 
and  sufficient  evidence  that  the  deed  was  recorded  in  tliat  year.-"^ 

X.    Effect   of  Record. 

A.  As  Evidence. — See  the  title  Documentary  Evidence,  vol.  5,  p.  431. 

B.  As  Notice — 1.  Rule  Stated. — Generally,  under  the  recording  acts,  the 
record  of  a  deed  conveying  or  mortgaging  real  estate,  or_of  an  instrument  af- 
fecting or  relating  to  real  estate,  will  operate  as  constructive  notice  of  title  to 
all  subsequent  purchasers,  incumbrancers  and  creditors,  and  to  persons  there- 
after making  improvements  on  the  land. 22  A  purchaser  is  charged  with  notice 
of  every  fact  shown  by  the  records,  and  is  presumed  to  know  every  other  fact 
which  an  examination  suggested  by  the  records  would  have  disclosed.-* 

2.  What  Deeds  and  Conveyances  Are  within  the  Rule. — The  doctrine 
as  to  the  registration  of  deeds  being  constructive  notice  as  to  all  subsequent 
purchasers,  is  not  to  be  understood  of  all  deeds  and  conveyances  which  may 
be  de  facto  registered,  but  of  such  only  as  are  authorized  and  required  by  law 
to  be  registered,  and  are  duly  registered  in  compliance  with  law.-^ 

3.  Effect  of  Recording  a  Void  Deed. — While  the  record  of  a  void  deed  is 
of  no  greater  effect  than  the  deed  itself,  and  is  not  such  notice  as  will  give 
protection  to  a  bona  fide  purchaser,  yet  it  may,  under  certain  circumstances,  be 


21.  Certificate  of  recorder  as  proof  of 
recording. — Applegate  v.  Lexington,  etc., 
Min.  Co.,  117  U.  S.  255,  262.  29  L.  Ed. 
892.  See  the  title  DOCUMENTARY 
EVIDEN'CE,  vol.   5,  p.   453. 

22.  Record  constructive  notice  to 
subsequent  purchasers,  incumbrancers 
and  creditors. — Williams  z'.  Jack.son,  107 
U.  S.  478,  27  L.  Ed.  529;  Dick  v.  Balch, 
8  Pet.  30,  8  L.  Ed.  856;  Wiser  v.  Lawler, 
189  U.  S.  260,  271,  47  L.  Ed.  802;  Wilson 
r.  Riddle.  123  U.  S.  608,  616.  31  L.  Ed. 
280;  Stebbins  v.  Duncan,  108  U.  S.  32,  49, 
27  L.  Ed.  641;  Carpenter  v.  Dexter,  8 
Wall.  513,  532,  19  L.  Ed.  426;  Lomax  v. 
Pickering,   17.T   U.   S.  26,  43   L.   Ed.  601. 

District  of  Columbia. — Under  the  stat- 
utes regulating  the  conveyance  of  real 
estate  in  the  District  of  Columbia,  the 
acknowledgment,  duly  certified,  and  the 
delivery  for  record,  of  a  title  bond  or 
other  written  contract  in  relation  to  land, 
constitutes  notice  of  its  existence  to  all 
subsequent  purchasers.  Williams  v.  Jack- 
son.  107   U.   S.    47S.   27    L.    Ed.   529. 

Under  the  Georgia  statutes  where  a 
deed  of  land  made  by  a  husband,  during 
coverture  in  trust  for  his  wife  and  chil- 
dren, is  recorded  in  due  time,  the  record 
is  notice  to  one  who  after  the  date 
thereof  takes  a  mortgage  on  the  land, 
and,  consequently,  the  deed  is  valid  as 
against  the  mortgagee.  Wilson  v.  Riddle, 
123    U.    S.    60S.    010.    31     L.    Ed.    280. 

Under  the  Illinois  statutes  deeds  and 
other  instrnmcnts  relating  to  real  property 
are  deemed,  from  the  time  of  being  filed 
for  record,  notice  to  subsequent  purchas- 
ers and  creditors.  Carpenter  t'.  Dexter,  S 
Wall.  .513.  532.  19  T..  Ed.  426;  SteM-i^s  r. 
Duncan,   108    U.    S.   32,   49,   27    L.    Ed.    641.' 


The  record  of  a  deed  made  by  an  In- 
dian convej-ing  lands  held  by  him  subject 
to  a  treaty  providing  that  the  lands  should 
not  be  leased  or  conveyed  without  the 
permission  of  the  president  of  the  United 
States,  was  held  to  be  notice  of  the 
grantee's  title  to  subsequent  purchasers 
under  §  30  of  the  conveyancing  act  of 
Illinois,  although  a  copy  of  the  record  of 
the  president's  approval  of  the  grant  was 
not  recorded  in  the  county  where  the 
lands  were  located.  Lomax  z\  I'ickering, 
173  U.  S.  26,  43  L.  Ed.  601.  See  the  title 
INDIANS,    vol.    6,    p.    937. 

23.  With  notice  of  what  facts  a  pur- 
chaser is  charged. — Northwestern  Bank 
r.  Freeman,  171  U.  S.  620.  629,  43  L.  Ed. 
307. 

It  cannot  be  said  of  a  part\^  that  he  is 
an  innocent  purchaser  without  notice,  if, 
before  he  purchased,  the  adverse  title  was 
duly  recorded,  and  persons  claiming  un- 
der that  title  were  in  actual  possession. 
Crews  z:  Burcham,  1  Black  352,  17  L. 
Ed.  91. 

Interest  on  and  time  of  pa3mient  of  note 
secured  by  trust  deed. — Where  the  record 
of  a  trust  deed  does  not  purport  to  de- 
scribe the  interest  which  is  to  become  due 
on  a  note  which  it  secures,  but  clearly 
shows  that  it  bears  interest  at  some  rate, 
and  is  payable  at  some  time  or  times,  it 
is  sufficient  to  put  a  subsequent  incum- 
brancer on  inquiry  as  to  what  the  rate 
of  interest  and  the  time  or  times  of  its 
payment  are.  Richards  t'.  Holmes,  18 
How.   143,  146,   15   L.    Ed.   304. 

24.  To  what  deeds  and  conveyances  the 
doctrine  applies. — Lvnch  z\  Murphj-,  161 
U.   S.   247,  253,   40   L.   Ed.   688;    Mc Murray 
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a  notice  to  intended  purchasers,  or  third  persons,  that  the  grantor  has  intended 
and  undertaken  to   convey  his   title. ^'^ 

XI.  Effect  of  Failure  to  Record. 

A.  As  between  the  Parties  to  the  Instrument  and  Their  Heirs. — Under 
the  laws  of  most  of  the  states  the  omission  to  record  a  conveyance  or  mortgage 
of  real  estate  does  not  avoid  it  as  between  the  parties  thereto  and  their  lieirs.-^ 
But  under  the  recording  acts  of  some  of  the  states,  a  contrary  rule  prevails  or 
has  prevailed. 2" 

B.  As  Affecting  Third  Persons — 1.  In  General. — Purchasers  and  creditors 
to  come  within  the  protection  of  the  recording  acts  must  be  subsequent,  not 
prior,  purchasers  and  creditors,^*  and  they  must  be  creditors  of,  and  purchasers 


z:  Moran,  134  U.  S.  150,  158,  33  L.  Ed. 
814. 

If  they  are  not  authorized  or  required 
to  be  registered,  or  the  registry  itself  is 
not  in  compliance  with  the  law,  the  act  of 
registration  is  treated  as  a  mere  niJllity; 
and  then  the  subsequent  purchaser  is  af- 
fected only  by  such  actual  notice  as 
would  amount  to  a  fraud.  Lynch  v. 
Murphy,  161  U.  S.  247,  253,  40  L.  Ed.  688. 

Ordinarily,  the  record  does  not  operate 
as  a  constructive  notice,  unless  the  instru- 
ment is  duly  executed,  and  properly  ac- 
knowledged or  proved,  so  as  to  entitle  it 
to  be  recorded.  Lynch  v.  Murphy,  161 
U.  S.  247,  253,  40  L-  Ed.  688.  See  ante, 
"E-xecution  and  Acknowledgment  or 
Proof,"  Vn,  A.  _      _ 

But  under  the  Illinois  recording  acts 
the  record  operates  as  notice  though  the 
instrument  is  not  acknowledged  or  proven 
according  to  law.  Carpenter  v.  Dexter,  8 
Wall.  513,  532,  19  L.  Ed.  426;  Stebbins  v. 
Duncan,  108  U.  S.  32,  49,  27  L.  Ed.  641. 
See  ante,  "Execution  and  Acknowledg- 
ment or   Proof,"  vn,   A. 

25.  Effect  of  recording  a  void  deed. — 
Lomax  V.  Pickering,  173  U.  S.  26,  29,  43 
L.  Ed.  601. 

26.  Failure  to  record  does  not  avoid  in- 
strument as  between  parties  and  their 
heirs — Georgia. — Brown  x\  Oilman,  4 
Wheat.    2.55,    289,    4    L.    Ed.    564. 

Kentucky. — Sicard  v.  Davis,  6  Pet.  124, 
8    L.    Ed.   342. 

Louisiana. — Burbank  v.  Conrad,  96  U. 
S.  291,  24  L.  Ed.  731;  Cucullu  V.  Hernan- 
dez, 103  U.  S.  105,  113,  26  L.  Ed.  322; 
Shields  v.  Schiff,  124  U.  S.  351,  359,  31 
L.    Ed.    445. 

Michigan.— Bacon  v.  Northwestern  Mut. 
Life  Ins.  Co.,  131  U.  S.  258,  263,  33  L. 
Ed.   128. 

New  Jersey.— Magniac  ?'.  Thomson,  7 
Pet.    348,    307,    8    L.    Ed.    709. 

Pennsylvania. — Levinz  v.  Will,  1  Dall. 
430,  1   L.   Ed.  209. 

Texas.— Stanley  v.  Schwalby,  162  U.  S. 
255,  275,   40   L.    Ed.   960. 

27.  By  the  laws  of  Tennessee,  the  fee 
in  land  does  not  pass  unless  the  convey- 
ance is  registered.  McEwen  v.  Den,  24 
How.  242,  243,  16  L.  Ed.  672;  Scott  v. 
Reid,  10  Pet.  524,  525,  9  L.  Ed.  519.     But 
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see  Lea  v.  Polk  County  Copper  Co.,  21 
How.    493,    505,    16    L-    Ed.    203. 

Under  the  North  Carolina  registration 
act  of  1715,  registration  in  the  precinct 
or  county  where  the  land  lay  was  es- 
sential to  the  validity  of  all  deeds  con- 
veying real  estate  other  than  mortgages. 
Ross  T'.  McLung,  6  Pet.  283,  286,  8  L. 
Ed.    400. 

Under  the  Maryland  act  of  1766  the- 
failure  to  enroll  an  instrument  of  writ- 
ing conveying  lands  did  not  prevent  it 
from  becoming  the  deed  of  the  person 
who  had  executed  it,  but  it  was  inoperative 
until  enrolled.  Wood  v.  Owings,  1  Cranch 
239,    252,    2    L.    Ed.    94. 

Under  the  statutes  in  force  in  1832, 
deeds  for  lands  in  the  District  of  Colum- 
bia executed  by  an  insolvent  debtor,  un- 
der the  insolvent  laws  of  the  state  of 
Pennsylvania,  and  under  and  in  conform- 
itv  with  the  insolvent  laws  of  the  state  of 
Maryland,  not  having  been  enrolled  in  the 
general  court  where  the  lands  were  located 
were,  in  a  legal  sense,  mere  nullities,  and 
incapable  of  passing  the  lands  described 
in  them.  Greenleaf  v.  Birth,  6  Pet.  302,  8 
L.    Ed.    406. 

28.  Only  subsequent  purchasers  and 
creditors  protected. — United  States  ?'.  New 
Orleans  Railroad,  12  Wall.  362,  365,  20  L. 
Ed.    434. 

Therefore  a  general  mortgage  intended 
to  cover  after-acquired  property  will  not 
displace  mortgages  or  other  liens  upon 
property  which  subsequently  comes  into 
the  mortgagor's  hands,  though  such  mort- 
gages or  liens  are  unrecorded.  United 
States  V.  New  Orleans  Railroad,  12  Wall. 
362,   365,  20   L.   Ed.   434. 

If  one  purchase  property  and  give  a 
mortgage  for  the  purchase  money,  the 
(Iced  which  he  receives  and  the  mortgage 
which  he  gives  are  regarded  as  one  trans- 
action and  no  general  lien  impending 
over  him,  whether  in  the  shape  of  a  gen- 
eral mortgage,  or  judgment,  or  recogni- 
zance, can  displace  such  mortgage  for 
purchase  money.  .\nd  in  such  case  a  fail- 
ure to  register  the  mortgage  for  purchase 
money  makes  no  difference.  Ignited 
States  r.  New  Orleans  Railrt.^d,  12  Wall. 
362.  365,  20  L.  Ed.  434.  See  the  title 
RAILROADS,   ante,   p.   455. 


594 


RECORDING  ACTS. 


from  the  grantor.^^ 

2.  Purchasers  and  Mortgagees — a.  Of  Real  Property — (1)  Without  Notice 
—  (a)  Failure  to  Record  Deeds  of  Conveyance  and  Mortgages. — It  is  a  universal 
rule  under  the  recording  acts  that  a  faikire  to  record  a  deed  conveying,  or  a 
mortgage  of,  real  property,  will  render  it  void  as  against  subsequent  bona  fide 
purchasers  and  mortgagees  without  notice,  whose  deeds  are  first  recorded.^'' 
But  if  a  deed  is  recorded  within  the  time  allowed  in  order  to  sustain  its  validity 
against  subsequent  purchasers,  without  notice,  neither  negligence  nor  fraud  can 
be  imputed  to  the  person  who  has  thus  used  all  the  dispatch  which  the  law 
requires.3^ 

(b)  Failure  to  Record  Notice  of  Pendency  of  Suit.— Und^r  tlie  statutory  law 
of  some  jurisdictions,  it  is  essential,  in  order  to  give  priority  to  rights  deter- 
mined in  a  suit  affecting  real  property  over  a  title  to  such  property,  acquired 
by  one  who  purchases  it  in  good  faith  pending  the  suit,  that  a  notice  of  the 
pendency  of  such  suit  should  be  recorded.^ - 

(c)  Who  Are  Purchasers. — In  the  construction  of  registry  acts,  the  term  "pur- 

29.  Only  creditors  of  and  purchasers 
from  grantor,  protected.  —  Pierce  v. 
Turner,    5    Cranch   154,   13    L.    Ed.    64. 

Therefore  under  such  an  act  a  marriage 
settlement  conveying  the  wife's  land  and 
slaves  to  trustees,  for  the  benefit  of  her 
husband  and  herself,  during  their  lives, 
with  remainder  to  her  heirs,  although  not 
recorded,  protects  the  property  from  the 
creditors  of  the  husband.  Pierce  v. 
Turner,   5   Cranch   154,   3   L.   Ed.   64. 

30.  Unrecorded  deed  or  mortgage  void 
as  against  subsequent  purchasers  and 
mortgagees,  without  notice. — Findlay  v. 
Hinde,  1  Pet.  241,  7  L.  Ed.  128;  Field  v. 
Seabury,  19   How.  323,  331,  15  L.   Ed.  650. 

District  of  Columbia. — Williarrus  v. 
Jackson,  107  U.  S.  478,  27  L.  Ed.  529. 

Illinois.— Dirst  v.  Morris,  14  Wall.  484, 
491,  20  L.  Ed.  722;  Stebbins  v.  Duncan, 
108  U.  S.  32,  49,  27  L.  Ed.  641;  Mansfield 
V.  Excelsior  Ref.  Co.,  135  U.  S.  326,  333, 
34    L.     Ed.     162. 

Michigan.— Howell's  Stat.,  §  5683; 
Bacon  v.  Northwestern  Mut.  Life  Ins. 
Co.,    131    U.    S.    258,   262,    33    L.    Ed.    128. 

Mississippi. — Taylor  v.  Doe,  13  How. 
287,    14    L.    Ed.    149. 

Nebraska.- Comp.  Stats.  1891,  p.  647, 
ch.  73,  §  16.  Under  this  statute,  if,  after 
a  deed  has  been  recorded,  it  is  so  altered 
as  to  cover  property  diflferent  from  that 
originally  embraced,  it  is  void  as  to  such 
property,  as  against  subsequent  purchas- 
ers without  notice,  whose  deeds  were  re- 
corded at  the  time  of  such  alteration. 
Moelle  V.  Sherwood,  148  U.  S.  21,  37  L. 
Ed.    350. 

New  York. — National  Bank  v.  Whitney, 
103    U.    S.    99,    103,    26    L.    Ed.    443. 

Ohio. — Act  in  force  in  1828.  Steele  v. 
Spencer,   1    Pet.    5.52,   7    L.    Ed.   259. 

Texas.— Stanley  v.  Schwalby,  162  U.  S. 
255,  275,  40  L.   Ed.   960. 

Utah. — Laws  in  force  in  1873.  Neslin  v. 
Wells,  104  U.  S.  428,  430,  26  L.  Ed.  «02. 
Wisconsin. — Territorial  Statutes,  179,  § 
10;  Rev.  Stat.,  329,  350,  §§  24,  34,  35. 
Parker  v.  Kane,  22  How.  1,  18,  16  L.  Ed. 
286. 

Subsequent  deed  first  recorded,  but  not 


conflicting  with  former  conveyance. — Al- 
though the  grantees  in  a  deed  executed 
after,  but  recorded  before  another  con- 
veyance of  the  same  land,  being  bona  fide 
purchasers,  without  notice,  are  by  law 
deeined  to  possess  the  better  title,  yet, 
where  L.  conveyed  to  C.  the  land  in  con- 
troversy, specifically,  describing  himself 
as  devisee  of  A.  S.,  by  whom  the  land 
was  owned  in  his  lifetime,  and  by  a  sub- 
sequent deed  (which  was  first  recorded), 
L.  conveyed  to  B.  "all  the  right,  title  and 
claim,  which  he,  the  said  A.  S.,  had,  and 
all  the  right,  title  and  interest  which  the 
said  L.  holds,  as  legatee  and  representa- 
tive to  the  said  A.  S.,  deceased,  of  all  land 
lying  and  being  within  the  state  of  Ken- 
tucky, which  cannot  at  this  time  be  par- 
ticularly described,  whether  by  deed,  pat- 
ent, mortgage,  survey,  location,  contract 
or  otherwise,"  with  a  covenant  of  war- 
ranty against  all  persons  claiming  under 
L.,  his  heirs  and  assigns;  it  was  held, 
that  the  latter  conveyance  operated  only 
upon  lands,  the  right,  title  and  interest  of 
which  was  then  in  L.,  and  which  he  de- 
rived from  A.  S.,  and,  consequently,  could 
not  defeat  the  operation  of  the  first  deed 
upon  the  land  specifically  conveyed. 
Brown  v.  Jackson,  3  Wheat.  449,  4  L.  Ed. 
432. 

31.  Recording  precludes  imputation  of 
negligence  or  fraud. — Shirras  v.  Caig,  7 
Cranch    34,    50,   3    L-    Ed.    260. 

32.  Under  the  local  statutory  law  of 
Porto  Rico,  if  the  plaintifif  in  a  suit  affect- 
ing real  property  fails  to  record  a  caution- 
ary notice  of  the  pendency  of  the  suit, 
his  rights  determined  therein  will  not  af- 
fect the  title  of  a  third  party  who,  pend- 
ing the  suit,  in  good  faith,  purchases  such 
property  from  the  registered  owner 
thereof.  This  rule  applies  to  a  suit 
brought  on  the  equity  side  of  the  United 
States  district  court  for  Porto  Rico,  not 
being  changed  or  abrogated  as  to  such  a 
suit  bv  §  34  of  the  Foraker  Act.  Romeu 
V.  Todd,"  206   U.    S.   358,   51    L.    Ed.    1093. 

Law  of  Dakota  as  to  recording  notice 
of  pendency  of  suit  affecting  realty. — See 
the   title   LIS   PENDENS,   vol.   7,  p.   1052. 
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chaser"  is  usually  taken  in  its  technical  legal  sense.  It  means  a  complete  pur- 
chaser, or,  in  other  words,  a  purchaser  clothed  with  the  legal  title.^^ 

(2)  With  Notice— (a)  Doctrine  Stated.— The  general  doctrine  is  that  knowl- 
edge of  an  existing  conveyance  or  mortgage  is,  in  legal  effect,  the  equivalent 
to  notice  by  the  registry.^^     But  in  Louisiana  the  contrary  doctrine  prevails.^s 

(b)  IVImt  Constitutes  Notice. — In  order  to  charge  a  purchaser  with  notice  of 
a  prior  unrecorded  conveyance,  he  or  his  agent  must  either  have  knowledge  of 


33.  "Purchase"  defined.  —  Steele  v. 
Spencer,   1    Pet.   552,   559,   7    L.    Ed.   259. 

The  term  "purchaser,"  as  used  in  the 
registry  act  of  Ohio  in  force  in  1828,  was 
held  to  have  this  meaning.  Steele  v. 
Spencer,   1   Pet.   552,   559,   7   L.    Ed.   259. 

A  purchaser  at  a  judicial  sale  is  a  "pur- 
chaser" within  the  recording  acts  of  Illi- 
nois, enacting  that  unrecorded  deeds  shall 
take  efTect  as  to  "subsequent  purchasers" 
without  notice  after  the  time  of  filing  the 
same  for  record,  and  not  before.  McNitt 
V.    Turner,    16    Wall.    352,    21    L.    Ed.    341. 

One  holding  land  under  a  decree  order- 
ing that  upon  failure  of  the  patentee  of 
certain  lands  to  convey  a  portion  of  them 
to  him,  he  should  hold  the  same  as  if 
they  had  been  so  conveyed,  was  a  pur- 
chaser for  valuable  consideration  within 
the  meaning  of  the  Ohio  registry  act  in 
force  in  1828,  and  therefore,  iVas  pro- 
tected against  a  prior  unrecorded  convey- 
ance of  the  land,  to  the  same  extent  as 
if  he  had  held  under  a  deed.  Steele  v. 
Spencer,   1   Pet.   552,   560,  7   L.   Ed.   259. 

An  executory  contract  not  a  purchase. 
— A  vendee  cannot  defend  as  a  bona  fide 
purchaser  without  notice,  against  an  un- 
recorded mortgage,  where  his  rights  lie 
in  an  executory  contract.  Villa  v.  Rod- 
riguez, 12  Wall.  323,  20  L.  Ed.  406. 

34.  Knov/ledge  of  conveyance  or  mort- 
gage equivalent  to  notice  by  registry. — 
Patterson  v.  De  La  Ronde,  8  Wall.  292, 
300,    19    L.    Ed.    415. 

In  equity,  and  in  this  country  generally 
at  law,  purchasers  of  real  property,  or 
others  desirous  of  ascertaining  the  condi- 
tion of  such  property,  if  they  have  notice 
of  the  existence  of  unregistered  convey- 
ances and  mortgages,  are  not  permitted 
to  defeat  the  rights  of  prior  grantees  or 
incumbrancers,  but  are  required  to  take 
the  title  or  security  in  subordination  to 
their  rights.  Patterson  v.  De  La  Ronde, 
8   Wall.  292.  300,   19    L.   Ed.   415. 

"In  Illinois  an  unrecorded  deed  will  pass 
the  title,  except  as  tn  creditors  and  subse- 
quent purchasers  without  notice."  Mans- 
field V.  Excelsior  Ref.  Co.,  135  U.  S.  326, 
334,  34  L.  Ed.  162.  See,  also.  Mills  v. 
Smith.   8    Wall.    27,    19    L.    Ed.    340. 

Under  the  Pennsylvania  statute  in  force 
in  1798,  if  the  purchaser  of  property  knew, 
at  the  time  of  his  purchase,  of  the  ex- 
istence of  a  mortgage,  which  had  not  been 
recorded,  according  to  the  act  of  as- 
sembly, the  premises  were  bound  by  the 
mortgage.  Stroud  v.  Lockart,  4  Dall. 
153.   1   L.   Ed.   779. 

Under  the  Texas  statutes  unrecorded 
conveyances   of   lands    arc    valid   as   to   all 


subsequent  purchasers  with  notice  thereof 
or  without  valuable  consideration.  Stan- 
ley V.  Schwalby,  162  U.  S.  255,  275,  40  L. 
Ed.    960. 

35.  Rule  in  Louisiana. — It  may  be  re- 
garded as  the  settled  jurisprudence  of 
Louisiana,  that,  at  least  from  and  since 
the  passage  of  the  law  of  1855,  an  unre- 
corded mortgage  has  no  effect  as  to 
third  persons  not  parties  to  the  act  of 
mortgage  or  judgment  even  though  they 
had  full  knowledge  of  it.  Ridings  v.  John- 
son, 128  U.  S.  212,  221,  32  L.  Ed.  401; 
Lovell  V.  Cragin,  136  U.  S.  130,  149,  34 
L.  Ed.  372;  Nalle  v.  Young,  160  U.  S. 
624,  40  L.  Ed.  560;  Pickett  v.  Foster,  149  U 
S.  505,  530,  37  L.  Ed.  829;  Bondurant  v. 
Watson,  183  U.  S.  281,  289,  26  L.  Ed.  447; 
Cucullu  V.  Hernandez,  103  U.  S.  105,  113, 
26  L.  Ed.  322. 

But  it  was  not  until  1869  that  this  con- 
struction of  the  law  was  established 
by  the  supreme  court  of  the  state,  and  as 
late  as  1868,  the  supreme  court  of  the 
United  States  held,  following  the  former 
decisions  of  the  supreme  court  of  the 
state,  that  knowledge  of  an  existing 
mortgage  was,  in  legal  effect,  the  equiva- 
lent to  notice  by  registry.  Patterson  v. 
De  La  Ronde,  8  Wall.  292,  300,  19  L.  Ed. 
415. 

Under  the  Louisiana  statutes  a  vendor's 
privilege,  if  not  recorded  within  the  time 
allowed  by  law,  will  not  have  priority 
over  a  mortgage,  whether  given  by  the 
vendee  or  the  vendor,  which  is  recorded 
before  it,  and  this  though  the  mortgagee 
took  the  mortgage  with  knowledge  of  the 
privilege.  Ridings  7'.  Johnson,  128  U.  S. 
212,  222.  32  L.  Ed.  401;  Johnson  v.  Waters, 
111    U.   S.   640,  654,  28   L.    Ed.   547. 

Under  the  Louisiana  statutes,  save  in 
the  single  case  of  a  minor's  mortgage  on 
the  property  of  his  tutor,  every  mortgage 
ceases  to  have  effect,  except  as  to  the  par- 
ties to  it,  unless  reinscribed  within  ten 
3';ears  from  the  date  of  its  original  inscrip- 
tion, and  neither  the  existence  of  the  pact 
de  non  alienando  in  a  mortgage,  nor  the 
pendency  of  a  suit  to  foreclose  the  same, 
oiniates  the  necessity  of  its  inscription 
or  reinscription.  Bondurant  ?'.  Watson 
103  U.  S.  281,  289,  26  L.  Ed.  447;  Pickett 
V.  Foster,  149  U.  S.  505,  530.  37  L.  Ed. 
829;  Cucullu  7-.  Hernandez,  103  U  S  105 
113,   26   L.    Ed.    322. 

But  the  Louisiana  registrv  act  does  not 
protect  the  United  States  in  the  exercise 
of  its  power  of  confiscation,  from  the  con- 
sequences of  previous  unrecorded  sales 
by  the  alleged  offender.  Burbank  v.  Con- 
rad.  96   LT.    S.    291.   24   L.    Ed.   731 
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the  conveyance,  or,  at  least,  of  such  circumstances  as  would,  by  the  exercise 
of  ordinary  diligence  and  judgment,  lead  to  that  knowledge.^ "^  Vague  rumor 
or  suspicion  is  not  a  sufficient  foundation  upon  which  to  charge  a  purchaser 
with  knowledge  of  a  title  in  a  third   person.'^" 

Open  and  notorious  adverse  possession  of  land  is  notice  that  the  pos- 
sessor holds  the  lantl  under  a  title,  the  character  of  which  a  purchaser  of  the 
land  is  bound  to  ascertain,  and  therefore  the  failure  of  such  a  possessor  to 
record  the  deed  under  which  he  holds  possession,  will  not  invalidate  his  title 
as  against  such  a  subsequent  purchaser. -^^  But  if  the  possession  be  consistent 
with  the  record  title,  it  is  no  notice  of  an  unrecorded  title. •^'■* 

Where  the  land  is  occupied  by  two  persons,  as,  for  instance,  by  hus- 
band and  wife,  and  there  is  a  recorded  title  in  one  of  them,  such  joint  occupa- 
tion is  not  notice  of  an  unrecorded  title  in  the  other.^*' 

Notice  of  a  sale  does  not  imply  knowledge  of  an  outstanding  and  unrecorded 
conveyance*^ 

b.  Of  Personal  Property. — See  the  titles  Chattel  Mortgages,  vol.  3,  p.  699; 
Sales. 

3.  Creditors. — Generally,  under  the  recording  acts,  if  a  deed  of  conveyance 
or  mortgage  is  executed  prior  to  the  rendition  of  a  judgment  against  the  grantor 
or  mortgagor,  but  is  not  recorded  at  the  time  of  such  rendition,  it  is  void  as 
against   the   judgment   creditor.^ ^     By|-   the  mere   failure   to   record   a  mortgage 


36.  What  constitutes  notice. — Stanley 
V.  Schwalby,  162  U.  S.  255,  276,  40  L.  Ed. 
960. 

A  recital  in  the  record  of  another  deed, 
made  seventeen  j-ears  after  a  lirst  one 
unrecorded,  between  the  original  grantor 
and  the  heir  at  law  of  the  original  gran- 
tee— the  grantor  having  already  sold  to 
a  second  purchaser,  whose  deed  is  re- 
corded— "that  a  sale  had  been  made  to 
such  original  grantee,  but  no  deed  given, 
or  if  given,  lost,"  is  not  constructive  no- 
tice to  a  third  person  purchasing  of  such 
second  grantee.  Mills  v.  Smith,  8  Wall. 
27.    19   L.    Hd.   .346. 

Under  the  recording  acts  of  Illinois,  it 
is  necessary  in  order  that  an  unrecorded 
deed  shall  take  priority  over  a  subsequent 
recorded  deed,  that  the  subsequent  pur- 
chaser shall  have  notice  of  the  previous 
conveyance,  or  of  some  fact  sufficient  to 
put  a  prudent  man  upon  inquiry.  Mills 
f.  Smith,  8  Wall.  27,  19  L.  Ed.  346. 

But  whatever  is  sufficient  to  put  a  pur- 
chaser of  land  on  inquiry  is  sufficient  no- 
tice of  the  unrecorded  deed.  Mansfield  v. 
Excelsior  Ref.  Co.,  135  U.  S.  326,  335,  34 
L.   Ed.  162. 

Thus  if  at  the  time  of  a  purchase  of  real 
estate  a  trust  deed  conveying  the  same 
property  is  recorded,  a  grantee  in  a  deed 
from  the  trustee  made  in  pursuance  of 
the  trust  will  have  priority  over  such  pur- 
chaser, even  though  his  deed  is  recorded 
after  the  recording  of  the  purchaser's 
deed,  as  the  purchaser  in  such  case  is 
charged  with  notice  of  what  may  be  done 
under  the  trust  deed.  Mansfield  v.  Ex- 
celsior Ref.  Co.,  135  U.  S.  326,  334,  34 
L.    Ed.    162. 

37.  Vague  rumor  or  suspicion  not  no- 
tice—Stanley V.  Schwalby,  162  U.  S.  255, 
276,  40  L.  Ed.  960. 


38.  Possession  as  notice. — Lea  v.  Polk 
County  Copper  Co.,  21  How.  493,  498,  505, 
16  L.  Ed.  203;  Landes  v.  Brant,  10  How. 
348,    375,    13    E.    Ed.    449. 

39.  Kirby  v.  Tallmadge,  160  U.  S.  379, 
388,  40  L.   Ed.  463. 

40.  Kirby  v.  Tallmadge,  160  U.  S.  379, 
388,   40    L.    Ed.   463. 

41.  Knowledge  of  unrecorded  convey- 
ance not  implied  from  notice  of  sale. — 
Stanley  v.  Schwalby,  162  U.  S.  2f,j,  276,  40 
L.   Ed.  960. 

42.  Under  the  laws  of  Louisiana,  where 
there  is  a  judgment  against  the  holder  of 
the  legal  title  to  real  property,  rendered 
in  the  intermediate  time  between  the  ex- 
ecution of  a  deed  conveying  such  property 
and  the  recording  of  such  deed,  and  the 
judgment  is  first  recorded,  the  subsequent 
recording  of  the  deed  will  not  abrogate 
the  lien  of  the  judgment.  McCoy  v. 
Rhodes,  11   How.   131,   13   L.   Ed.   634. 

Under  the  laws  of  Mississippi,  in 
which  state  a  judgment  is  a  lien  from  the 
time  of  its  rendition,  if  a  judgment  is  ren- 
dered against  one  who  has  made  a  con- 
veyance of  real  property,  in  the  interval  be- 
tween the  execution  and  recording  of  the 
(Iced,  it  is  a  lien  upon  the  land  conveyed. 
Taylor  v.  Doe,  13  How.  287,  14  L.  Ed. 
149. 

Under  the  Texas  statutes,  Paschal's 
Dig.,  arts.  4988.  4994,  the  lien  acquired  by 
a  creditor,  without  notice,  by  a  judgment 
and  levy  of  execution,  is  superior  to  a 
prior  unrecorded  mortgage;  and  a  pur- 
chaser under  the  execution  takes  the  prop- 
erty free  for  the  lien  of  the  mortgage, 
although  the  mortgage  is  recorded  before 
the  date  of  the  sale.  Stevenson  v.  Texas 
R.  Co.,  105  U.  S.  703,  26  L.  Ed.  1215. 
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is  not  a  ground  for  setting  it  aside  for  the  benefit  of  subsequent  creditors,  who 
have  acquired  no  specific  Hen  on  the  property  described  in  the  mortgage.'*^ 

Under  a  Virginia  recording  act,  it  was^  held  that  a  mortgage  not  recorded 
within  the  time  therein  prescribed  was  void  as  against  a  trustee  of  the  mortgagor 
under  the  insolvent  law   for  the  District  of  Columbia.'*'* 

RECORDS. 

BY    WALTER    CARRINGTON. 

I.   Records  of  Executive  Departments  of  Government,  597. 
II.    Legislative  Records,  598. 

III.   Judicial  Records,  598. 

A.  Constitution  and  Contents,   598. 

B.  Entering  Finding  of  Jury,  598. 

C.  Inspection,   598. 

D.  Efifect  Given  to  Records  of  One  State  in  Courts  of  Another  State,  598 

E.  Admissibility  as  Evidence,  599. 

CROSS    REFERENCES. 

See  the  titles  Aliens,  vol.  1,  p.  210;  Ambassadors  and  Consuls,  vol.  1,  p. 
273;  Best  and  Secondary  Evidence,  vol.  3,  p.  214;  Chattel  Mortgages,  vol. 
3,  p.  699;  Clerks  of  Court,  vol.  3,  p.  849;  Constitutional  Law,  vol.  4,  p. 
1 ;  Costs,  vol.  4,  p.  802 ;  Courts,  vol.  4,  p.  861 ;  Estoppel,  vol.  5,  p.  913  ;  Evi- 
dence, vol.  5,  p.  1004;  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p. 
472;  Judicial  Notice,  vol.  7,  p.  672;  Mines  and  Minerals,  vol.  8,  p.  364; 
Notice,  vol.  8, -p.  928;  Parol  Evidence,  vol.  9,  p.  12;  Partition,  vol.  9,  p.  66; 
Patents,  vol.  9,  p.  136;  Pleading,  vol.  9,  p.  418;  Public  Officers,  ante,  p. 
363;  Recording  Acts,  ante,  p.  587;  Reference;  Removal  of  Causes;  Rescis- 
sion, Cancellation  and  Reformation;  Revenue  Laws;  Towns  and  Town- 
ships ;  United  States  ;  Wills. 

As  to  lost  records,  see  the  title  Lost  Instruments  and  Records,  vol.  7.  p. 
1064.  As  to  the  form  and  validity  of  records  of  judgments,  see  the  title  Judg- 
ments and  Decrees,  vol.  7,  p.  544.  As  to  foreign  records,  see  the  title  For- 
eign Judgments,  Records  and  Judicial  Proceedings,  vol.  6,  p.  335.  As  tc 
records  of  county  courts,  see  the  title  Counties,  vol.  4,  p.  836.  As  to  the  record 
on  appeal,  see  the  titles  Appeal  and  Error,  vol.  1,  p.  ZZZ;  Exceptions,  Bill 
of,  and  Statement  of  Facts  on  Appeal,  vol.  6,  p.  1.  As  to  certiorari  to  bring 
up  record,  see  the  title  Certiorari,  vol.  3,  p.  651.  As  to  records  of  deeds,  see 
the  title  Recording  Acts,  ante,  p.  587.  As  to  land  office  records,  see  the  title 
Public  Lands,  ante,  p.  1.  As  to  the  admissibility,  the  weight  and  sufficiency 
as  evidence,  and  the  necessity  and  mode  of  proving,  various  kinds  of  records, 
see  the  title  Documentary  Evidence,  vol.  5,  p.  431.  As  to  the  plea  of  nul  tiel 
record,  see  the  titles  Foreign  Judgments,  Records  and  Judicial  Proceedings, 
vol.  6,  p.  335;  Judgments  and  Decrees,  vol.  7,  p.  544;  Pleading,  vol.  9,  p. 
418.  As  to  the  necessity  of  pleading  the  record  of  a  judgment,  see  the  title 
Res  Adjudicata. 

I.    Records  of  Executive  Departments  of  Government. 

See  the  titles  Documentary  Evidence,  vol.  5.  p.  431  ;  Pi'iiLic  Officers,  ante, 
p.  363;    Revenue  Laws;    United  States. 

43.      Unrecorded     mortgage     valid     as  -44.       Unrecorded     mortgage     void       as 

against   creditors   having   no   specific   lien.  against    trustee     under     insolvent     law. — 

— Blennerhassett    v.    Sherman,    l05    U.    S.  Bank  z'.  Herbert,  8  Cranch  36,  38,  3  L.  Ed. 

100,   117,   26   L.   Ed.   1080.  479. 
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II.    Legislative  Records. 

See  the  titles  Documentary  Evidence,  vol.  5,  p.  431;  Foreign  Laws,  vol.  6, 
p.  374;  Statutes. 

III.    Judicial  Records. 

A.  Constitution  and  Contents.— A  judicial  record  is  constituted  of  proper 
and  legitimate  elements  set  down  in  their  order. ^ 

The  mere  fact  of  a  paper  being  found  amongst  the  files  of  a  cause, 
does  not  of  itself  constitute  it  a  part  of  the  record  uf  the  cause.  In  ortier  to 
render  it  a  part  of  the  record,  it  should  form  some  part  of  the  pleadings  in 
the  cause,  or  be  brought  under  and  engrafted  upon  the  action  of  the  court  by 
some   motion   from   tlie   parties. - 

The  well- settled  maxim  that  a  court  of  record  can  act  only  through 
its  orders  made  of  record,  when  applied  to  judicial  proceedings,  means  that 
where  the  court  must  itself  act,  and  act  directly,  that  action  must  always  be 
evidenced  by  the  record.  But  where  a  court  has  large  administrative  and 
executive  powders,  and  is  by  law  authorized  to  appoint  agents,  the  principle 
cannot  be  so  extended  as  to  mean  that  all  the  acts  of  its  agents  shall  appear  of 
record.^ 

The  stenographer's  minutes  of  the  evidence  is  not  a  part  of  the  record.-* 

Under  the  Maryland  statute  of  1817,  ch.  119,  no  technical  record  was 
required  by  law  to  be  made  up  by  the  clerks  of  county  courts.  The  docket 
entries  and  files  of  the  court  stood  in  place  of  the  record.^ 

B.  Entering  Finding  of  Jury. — If  any  particular  practice  has  prevailed 
in  the  state  courts,  as  to  the  manner  of  entering  upon  the  record  the  finding  of 
the  jury,  it  is  a  mere  matter  of  practice  as  to  the  form  of  taking  and  entering 
the  verdict  of  the  jury,  and  cannot  be  binding  upon  the  courts  of  the  United 
States.6 

C.  Inspection. — Indices  of  Records  of  Federal  Courts. — The  indices  and 
cross  indices  of  the  judgment  records  prepared  by  the  clerks  of  United  States 
courts  are  under  express  statutory  provision  at  all  times  open  to  the  inspection 
and  examination  of  the  public  without  any  fees  or  charge  therefor." 

D.  Effect  Given  to  Records  of  One  State  in  Courts  of  Another  State. — 
Under  the  acts  of  congress  of  1790  and  1804,  enacted  under  the  authority  of 
art.  4,  §  1.  of  the  constitution,  the  records  and  judicial  proceedings  of  a  state 
when  authenticated  as  prescribed  by  the  statutes,  are  to  be  given  the  same  efifect 
in  the  courts  of  another  state  as  is  given  them  in  the  courts  of  the  state  from 
which  they  are  taken. ^ 

1.  Constitution  of  record. — Ball  v.  6.  Manner  of  entering  finding  of  jury. 
United  States,  140  U.  S.  118,  130,  35  L.  —Long  v.  Palmer,  etc.,  Co.,  16  Pet.  65, 
Ed    377.                                                                        10   L.   Ed.   888.     See  the  title  VERDICT. 

2.  What  essential  to  render  paper  part  7.  Inspection  of  indices  of  records  of 
of  record. — Sargcant  v.  State  Bank,  I'i  federal  courts. — Revised  Statutes,  §  828; 
How.  371,  384,  13  L.  Ed.  1028;  England  Act  of  August  1,  1888,  §  2125,  stat.  357. 
V  Gebhardt,  112  U.  S.  502,  505,  2'8  L.  Ed.  Bell  v.  Commonwealth  Title  Ins.,  etc., 
811.  Co.,   189  U.    S.    131,    132,  47   L.   Ed.   741. 

3.  Meaning,  of  maxim. — Bullitt  County  A  company  engaged  in  the  business  of 
V.  Washer,  130  U.  S.  142,  149,  32  L.  Ed.  examining  titles  and  certifying  thereto 
885.  may  inspect  and  examine  such  indices  and 

4.  Stenographer's  minutes  of  evidence  cross  indices  so  far  as  may  be  necessary 
not  part  of  record. — Matthews  v.  United  to  assist  in  the  examination  of  a  title  for 
States.   161    U.   S.   500,   502,   40   L.   Ed.   786.  which    it    is    then    employed,    provided    it 

5.  No  technical  record  required  under  does  not  interfere  with  the  clerk  or  his 
Maryland  statute. — Philadelphia,  etc.,  R.  assistants  in  the  discharge  of  their  du- 
Co.  T'.  Howard,  13  How.  307,  331,  14  L.  Ed.  ties,  or  with  the  equal  rights  of  other 
157.  See  the  title  APPEAL  AND  ER-  persons  to  such  inspection  and  examina- 
ROR,  vol.  2,  p.  199.  tion.      Bell    z'.    Commonwealth    Title    Ins., 

Further  as  to  constitution  and  contents  etc.,  Co.,  189  U.  S.  131,  132.  47  L.  Ed.  741. 

of  record,   see  "the   titles    APPEAL   AND  8,    Effect  given  to  records  of  one  state 

ERROR,  vol.   2.  p.   194;    EXCEPTIONS.  in    courts     of    another      state.— Craoo     v. 

BILL    OE.     AND      STATEMENT      OF  Kellv.    16   Wall.   610.   6is,   21    L.    Ed.   430. 

FXCTS  ON   APPEAL,  vol.   6,  p.   75.  See    the    title    FOREIGN   JUDGMENTS, 
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E.  Admissibility  as  Evidence. »— When  a  formal  record  is  not 
required  by  law,  those  entries  which  are  permitted  to  stand  in  place  of  it  are 
admissible  in  evidence. ^*^ 


RECOUPMENT.— See  the  title  Set-Off,  Recoupment  and  Counterclaim 

RECOVERY.— See  note  1. 

RECTIFICATION.— See   Distillation,   vol.   5,   p.   394. 

RECTORY. — A  rectory  or  parsonage,  relating  to  the  Church  of  England,  con- 
sists of  a  glebe,  tithes  and  oblations  established  for  the  maintenance  of  a  parson 
or  rector  to  have  cure  of  the  souls  in  the  parish.-  , 

RED  BOOK  OF  NAVY.— See  the  title  Army  and  Navy    vol    2    p    499 

REDEEM— REDEEMABLE— REDEMPTION.— See  note  3. 

REDELIVERY  BONDS.— See  the  titles  Forthcoming  and  Delivery  Bonds, 
vol.  6,  p.  387;  Revenue  Laws. 

REFEREE.— See  the  title  Bankruptcy,  vol.  2,  p.  869. 


RECORDS     AND     JUDICIAL      PRO- 
CEEDINGS, vol.  6,  p.  335. 

9.  See  the  titles  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS,  vol.  6,  p.  335;  RES 
ADJUDICATA. 

10.  Entries  permitted  to  stand  in  place 
of  record,  admissible. — Philadelphia,  etc., 
R.  Co.  V.  Howard,  13  How.  307,  331,  14 
L.    Ed.    157. 

In  Maryland,  the  clerk  of  a  county 
court  was  properly  admitted  to  prove  the 
verity  of  a  copy  of  the  docket  entries 
made  by  him  as  clerk,  because,  by  a  law 
of  Maryland,  no  technical  record  was  re- 
quired to  be  made.  Philadelphia,  etc.,  R. 
Co.  V.  Howard,  13  How.  307,  14  L.  Ed. 
157.     See   PENDING,  vol.  9,  p.  370. 

1.  Recovery. — The  4th  article  of  the 
treaty  of  peace  between  the  United  States 
and  Great  Britain  provides  as  follows:  "It 
is  agreed  that  creditors,  on  either  side, 
shall  meet  with  no  lawful  impediment  to 
the  recovery  of  the  full  value,  in  sterling 
money,  of  all  bona  fide  debts,  heretofore 
contracted."  In  Ware  v.  Hylton,  3  Dall. 
199,  241,  1  L.  Ed.  568,  in  construing  the 
words  "to  the  recovery,"  the  court  said: 
"  'To  the  recovery,'  that  is,  to  the  right  of 
action,  judgment  and  execution,  and  re- 
ceipt of  the  money,  without  impediments 
in  courts  of  justice,  which  could  only  be 
by   plea    (as   in   the   present   case),   or   by 


proceedings,  after  judgment,  to  compel 
receipt  of  paper  money  or  property,  m- 
stcad  of  sterling  money.  The  word  re- 
covery is  very  comprehensive,  and  oper- 
ates, in  the  present  case,  to  give  remedy 
from  the  commencement  of  suit,  to  the 
receipt  of  the  money."  See  MONEY, 
vol.  8,  p.   430. 

2.  Rectory.— Pawlet  v.  Clark,  9  Cranch 
292,  326,  3  L.  Ed.  735,  citing  Com.  Dig. 
Ecclesiast,    Persons,    C.    6. 

3.  Redeemable. — An  agreement  in  a 
bond  that  the  principal  sum  shall  be  "re- 
deemable in  good  and  lawful  money"  at 
the  place  and  day  therein  designated, 
must  be  deemed  equivalent  to  an  agree- 
ment that  it  shall  be  payable  on  that  day. 
United  States  v.  North  Carolina,  136  U.  S. 
211,    221,   34    L.    Ed.    336. 

Redemption  of  mortgages. — See  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.   520. 

Redemption  of  securities. — See  the  title 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL  SECURITIES,  vol.  8,  p.  665. 

Redemption  of  property  sold  under  or- 
der of  court.— See  the  title  JUDICI.XL 
SALES,   vol.   7,   p.    731. 

Redemption  from  tax  sales. — See  the 
titles  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS,  vol.  6,  p.  837; 
TAXATION. 
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BY    S.    BLAIR    FISHER. 

I.    Scope  of  Title,  602. 
II.    Definitions,   602. 

III.  When  Proper,  602. 

A.  Reference  to  Masters.  Commissioners,  or  Auditors  in  Chancery,  602. 

B.  Reference   of   Pending   Actions   under   Rule   of   Court  by   Consent   of 

Parties,  604. 

1.  In  General.  604. 

2.  Necessit\-  for  Written  Consent  of  Parties,  604. 

IV.  Time  of  Ordering  Reference,  605. 

V.   Effect  of  Reference  upon  Finality  of  Decree,  605. 

VI.   Appointment,  Qualification  and  Compensation  of  Masters  in  Chan- 
eery  and  Referees,  605. 

A.  Appointment,   605. 

1.  Masters  in  Chancery,  605. 

2.  Referees,  605. 

B.  Oath  or  Affirmation,  606. 

C.  Compensation,  606. 

VII.   Powers  and  Duties  of  Masters  and  Referees,  606. 

A.  In  General,  606. 

B.  Delegation  of  Authority,  607. 

VIII.   Rule  or  Order  of  Court  Directing  Reference,  607. 

A.  Necessity,  607. 

B.  Application   and   Proceedings  Thereon,   607. 

C.  Form  and   Contents,  607. 

D.  Amendment,  608. 

E.  Revocation  or  Annulment  of  Order  or  Rule,  608. 

IX.   Hearing  and  Determination,  608. 

A.  Time  and  Place,  608. 

B.  Notice  to  Parties,  608. 

C.  Right  of  Parties  to  Attend  and  Be  Heard,  608. 

D.  Nature  and  Conduct  of  Hearing,  609. 

E.  Scope  of  Hearing,  609. 

1.  Limitation  by  Order  or  Rule  of  Reference,  609. 

a.  In    General,   609. 

b.  Determination  of  Entire  Case  by  Consent  of  Parties,  609. 

2.  Confined  to  Issues  Made  by  the  Pleadings,  610. 

F.  Presentation  of  Accounts  and  Claims,  610. 

G.  Evidence,  610. 

1.  Power  of  Master  or  Referee    to    Take    Testimony,  and   Require 

Production   of   Documents.   610. 

2.  Manner  of  Taking  Testimony,  610. 

a.  Examination  to  Be  in  Presence  of  Parties,  610. 

b.  Necessity   for  Oath,  611. 

c.  Sufficiency  of  Examination  Viva  Voce,  611. 

3.  Admissibility,  Weight  and  Sufficiency  of  Evidence,  611. 

4.  Ex'ceptions   to   Competency   of   Witnesses   or   to   Rulings   on    Evi- 

dence, 612. 
H.  Application  by  Master  or  Referee  to  Court   for  Instructions,  612. 

(600) 
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X.   Report,  612. 

A.  Necessity,  612. 

B.  Nature  and  Office  of  Report,  613. 

C.  Time  and  Place  of  Making  Report,  613. 

D.  Form,  Requisites  and  Sufficiency  of  Report,  614. 

1.  Requirement  of  Definiteness  and  Certainty,  614. 

2.  Contents  .of  Report,  614. 

a.  Order  or  Rule  of  Court  as  Determining,  614. 

b.  Findings  of  Fact  and  Conclusions  of  Law,  614. 

c.  Evidence,  615. 

d.  Items  of  Account,  615. 

e.  Exceptions   Taken   During  Hearing,   615. 

3.  Signature,  615. 

E.  Propriety  of  Consolidating  Actions  and  Making  One  Report,  615. 

XI.  Exceptions  to  Report,  615. 

A.  Right  of  Parties  to  File,  615. 

B.  Time  and  Place  of  Filing,  616. 

C.  Effect  of  Failure  to  File,  616. 

D.  Grounds,  617. 

E.  Form  and  Requisites,  617.  -  , 

1.  Must  Be  in  Writing,  617. 

2.  Specification  of  Grounds,  617. 

XII.  Proceedings  in  Trial  Court  Subsequent  to  Filing  of  Report,  618. 

A.  Conclusiveness  and  Effect  of  Report,   618. 

1.  In   General,  618. 

2.  Presumptions  as  to  Correctness  of  Findings,  618. 

B.  Hearing  and   Determination  of  Exceptions   to  Report,  619. 

1.  In  General,  619. 

2.  Time  of  Hearing,  619. 

3.  Scope  of  Hearing,  619. 

4.  Presumptions  and  Burden  of  Proof,  619. 

5.  Necessity   for  Formal   Allowance  or   Disallowance  of  Exceptions, 

619. 

6.  Costs  upon  Allowance  or  Overruling  of  Exceptions,  619. 

7.  Dismissal  of  Bill  upon  Hearing  on  Exceptions,  620. 

C.  Disposition  of  Report,  620. 

1.  In  General,  620. 

2.  Confirmation  of  Report,  620. 

a.  Necessity,  620. 

b.  Application  by  Parties  as  Essential  to  Confirmation,  620. 

c.  Judgment  on  Confirmation,  620. 

3.  Setting  Aside  Report,  621. 

a.  Power  of  Court  to  Set  Aside,  621. 

b.  When   Proper,  621. 

c.  Effect  Given  Conclusions  of  Report  on  Motion  to  Set  Aside. 

621. 

d.  Power  of  Court  to  \^ary  or  Modify  Findings  on  Setting  Aside 

Report,  621. 

4.  Recommital,  622. 

XIII.   Review  of  Proceedings  by  Appellate  Court,  622. 

CROSS  REFERENCES. 

See  the  titles  Accounts  and  Accounting,  vol.  1.  p.  70;   Appeal  and  Error, 
vol.   1,  pp.  952,   1062,  vol.  2,  pp.   114,  202,  221,  268,  272;  Arbitration  anp 
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Award,  vol.  2,  p.  464;  Certiorari,  vol.  3,  p.  653;  Creditors'  Suits,  vol.  5^ 
p.  41;  Depositions,  vol.  5,  p.  321;  Dismissal,  Discontinuance  and  Nonsuit, 
vol.  5,  p.  361 ;  Equity,  vol.  5,  p.  888;  Judgments  and  Decrees,  vol.  7,  p.  666; 
Partnership,  vol.9,  p.  73 ;  Receivers,  ante,  p.  538;  Res  Adjudicata;  Specific 
Performance;    Trusts  and  Trustees;    Vendor  and  Purchaser. 

As  to  reference  to  masters  and  commissioners  in  admiralty,  see  the  title 
Admiralty,  vol.  1,  p.  177.  As  to  reference  upon  a  bill  to  enjoin  the  enforce- 
ment of  a  schedule  of  rates  prescribed  by  a  state  railroad  commission,  see  the 
title  Carriers,  vol.  3,  p.  638.  As  to  accounting  before  a  master  in  copyright 
suits,  see  the  title  Copyright,  vol.  4,  p.  616.  As  to  the  power  of  corporations 
to  refer,  see  the  title  Corporations,  vol.  4,  p.  762.  As  to  reference  in  creditors' 
suits,  see  the  title  Creditors'  Suits,  vol.  5,  p.  41.  As  to  settlement  of  adminis- 
tration accounts  by  referees,  see  the  title  Executors  and  Administrators,  vol. 
f).  p.  168.  As  to  reference  in  suits  for  infringement  of  patents,  see  the  title 
Patents,  vol.  9,  p.  136.  As  to  reference  in  controversies  relating  to  public  lands, 
see  the  title  Public  Lands,  ante,  p.  1. 

I.    Scope  of  Title. 

In  this  title  it  is  intended  to  set  out  the  decisions  of  the  supreme  court  relating 
to  references  to  masters  and  commissioners  in  chancery,  and  to  referees  chosen 
for  the  purpose  in  actions  at  law  and  under  the  codes ;  the  manner  of  choosing 
such  masters  and  referees ;  their  qualifications,  powers  and  duties,  and  the  pro- 
ceedings before  them;  their  report,  the  objections  and  exceptions  thereto,  and 
the  subsequent  proceedings  thereon  in  the  trial  court. 

II.    Definitions. 

Reference  Defined. — A  reference  has  been  defined  as  the  act  of  sending 
any  matter  by  a  court  of  chancery,  or  one  exercising  equitable  powers,  to  a 
master  or  other  officer,  in  order  that  he  may  ascertain  facts  and  report  to  the 
court.  ^ 

A  master  in  chancery  is  an  officer  appointed  by  the  court  to  assist  it  in 
various  proceedings  incidental  to  the  progress  of  a  cause  before  it.^ 

A  reference,  by  consent  of  parties,  of  an  entire  case,  for  the  deter- 
mination of  all  its  issues,  though  not  strictly  a  submission  of  the  controversy 
to  arbitration — a  proceeding  which  is  governed  by  special  rules — is  a  submission 
of  the  controversy  to  a  tribunal  of  the  parties'  own  selection,  to  be  governed 
in  its  conduct,  by  the  ordinary  rules  applicable  to  the  administration  of  justice 
in  tribunals  established  by  law.^ 

III.    When  Proper. 

A.  Reference  to  Masters,  Commissioners,  or  Auditors  in  Chancery. — 
A  reference  to  a  master  in  chancery,  or  a  commissioner,  may  be  ordered 
by  a  court  of  equity  for  the  purpose  of  taking  and  stating  complex  accounts,* 

1.  Reference  defined. — 2  Bouv.  Law  purpose:  Dillman  v.  Hastings,  144  U.  S. 
Diet.,  title   REFER1":NXK.  136,  36  L  Ed.  378;   Fowle  v.  Park.  131  U. 

2.  Master  in  chancery. — Kimberly  v.  S.  88.  33  L.  Ed.  67;  Welch  v.  Barnard, 
Arms,  129  U.  S.  512,  32  L  Ed.  764.  131  U.  S.,  appx.  civ,  20  L.  Ed.  688;  Thom- 

As    to    Vhen    a    master    is    usually    em-  son  v.   Wooster,   114  U.   S.   104.  29   L.   Ed. 

ployed,   see    post,   "Reference    to    Masters,  10.5;   Harding  v.   Handy,   11  Wheat.   103,   6 

Commissioners,    or     Auditor.^      in      Chan-  L.  Ed.  429;  Hopkins  v.  Lee,  6  Wheat.  109, 

eery,"   ITT,  A.  5   L-   Ed.   218;   Field  v.   Holland,   6   Cranch 

3.  Reference  of  entire  case  by  consent  8,  3  L.  Ed.  136;  Young  v.  Smith,  15  Pet. 
of  parties. — Kimberly  v.  Arms,  129  U.  S.  287,  10  L.  Ed.  741;  Story  v.  Livingston, 
512,  32  L.  Ed.  764;  Oter'.  v.  Scalzo,  145  1,3  Pet.  359,  10  L.  Ed.  200;  United  States 
U.  S.  578,  36  L.  Ed.  824  See  post,  "Na-  v.  Nourse,  9  Pet.  8,  9  L.  Ed.  31;  St. 
ture   and   Conduct   of   Hearing,"    IX,   D.  Colombe   7'.    United    States,    7    Pet.    625,    8 

4.  Taking  and  stating  accounts. — Kim-  L.  Ed.  807;  Ransom  v.  Davis,  18  How. 
berly  v.  Arms,  129  U.  S.  512,  32  L  Ed.  295,  15  L.  Ed.  388;  Beebe  7'.  Russell,  19 
764.  And  see,  also,  the  following  cases  in  How.  283,  15  L.  Ed.  668;  Livingston  v. 
which    a   reference    was    ordered    for    such  Woodworth,  15   How.   546,  14  L.   Ed.   809; 
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taking  and  reporting  testimony,^  and  the  performance  of  such  duties  as  re- 
quire computation  of  interest, "^  the  value  of  annuities,"  the  amount  of  damages 
in  particular  cases,^  the  auditing  and  ascertaining  of  rents  on  property  in- 
volved, and  similar  services."  Where  property  has  been  devoted  to  a  charitable 
use  which  cannot  be  carried  out  on  account  of  some  illegality  in,  or  failure  of, 
the  object,  the  same  may  be  limited  and  appointed  to  such  charitable  uses,  lawful 
in  their  character,  as  may  most  nearly  correspond  to  those  to  which  it  was 
originally  destined,  to  be  ascertained  and  defined  by  reference  to  a  master  for 
due  examination,  inquiry  and  report  thereon,  subject  to  the  approval  of  the 
court.  1^  So,  also,  it  has  been  held  proper  to  refer  to  a  commissioner  the  question 
whether  a  certain  bridge  over  a  river  is  or  is  not  an  obstruction  to  the  free 
navigation  of  such  river,  and  if  it  is  such  an  obstruction,  what  change  or  altera- 
tion, if  any,  can  be  made,  consistent  with  the  continuance  of  the  bridge  across 
said  river,  that  will  remove  the  obstruction.^^ 

Creditors'   Suit. — See  the  title  Creditors'  Suits,  vol.  5,  p.  41. 

Reference  to  Auditors. — It  has  been  held  that  the  term  auditors  designates 
agents  or  officers  of  the  court  to  examine  and  digest  accounts  for  the  decision 
of  the  court.  Upon  a  reference  to  such  officers,  they  do  not  decree,  but  prepare 
material  on  which  a  decree  may  be  made.^^ 

Discretion  of  Court  as  to  Reference. — A  court  of  equity  may  ascertain 


Alemphis  v.  Brown,  20  Wall.  289,  22  L. 
Ed.  264.  See  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  73. 

A  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  a  court, 
and  ought  always  to  be  referred  to  a 
commissioner,  to  be  examined  by  him  and 
reported,  in  order  to  a  final  decree;  to 
such  report  the  parties  may  take  any  ex- 
ceptions, and  thus  bring  any  question 
they  may  think  proper  before  the  court. 
St.  Colombe  v.  United  States,  7  Pet.  625, 
8   L.  Ed.   807. 

5.  Taking  and  reporting  testimony. — 
Kimberly  v.  Arms,  129  U.  S.  512,  .32  L. 
Ed.  764;  Story  v.  Livingston,  13  Pet.  359, 
10  L.   Ed.  200. 

6.  Computation  of  interest. — Kimberly 
r.   Arms,   129   U.   S.    512,   32   L._  Ed.   764. 

As  to  mode  of  computation  to  be 
adopted  by  commissioners,  see  the  title 
INTEREST,  vol.  7,  p.  228. 

7.  Value  of  annuities. — Kimberly  v. 
Arms,   129   U.    S.    512,   32    L.    Ed.    764. 

8.  Ascertainment  of  amount  of  dam- 
ages in  particular  cases. — Kimberly  v. 
Arms,  129  U.  S.  512,  32  L.  Ed.  764;  Bar- 
nard V.  Gibson,  7  How.  650,  12  L.  Ed. 
8.57. 

"The  parties  claim  conflicting  interests 
US  assignees  of  Woodworth's  patented 
planing  machine.  The  cause  was  sub- 
mitted to  the  circuit  judge,  who  decreed 
that  the  defendants  below  be  perpetually 
enjoined  from  any  further  constructing 
or  using  in  any  manner  the  two  planing 
machines,  etc.,  and  the  case  was  re- 
ferred to  a  master  to  ascertain  and  re- 
port the  damages  which  the  plaintifif  has 
sustained,  arising  from  the  infringement 
of  his  rights  by  the  defendants  by  the 
use  of  the  said  two  machines.  The  re- 
port of  the  master  to  be  made  in  term 
time,  or  to  one  of  the  judges  at  chambers 
in  vacation,  and  on  ten  days'  notice  either 


party  to  move  for  confirmation  of  the 
report,  etc.  The  question  of  costs  was 
reserved  until  the  coming  in  of  the  re- 
port, etc."  Barnard  v.  Gibson,  7  How. 
650,  12  L.  Ed.  857.  See  the  title  PAT- 
ENTS,  vol   9,   p.    136. 

9.  Auditing  and  ascertaining  of  rents, 
etc. — Kimberly  v.  Arms,  129  U.  S.  512  32 
L.    Ed.   764. 

"We  find  it  stated  in  the  second  volume 
of  Perkins's  Daniel's  Chancery  Practice, 
1193,  'that  the  most  usual  ground  for  not 
making  a  perfect  decree  in  the  first  in- 
stance, is  the  necessity  which  frequently 
exists  for  a  reference  to  a  master  of  the 
court,  to  make  inquiries,  or  take  ac- 
counts, or  sell  estates,  and  adjust  other 
matters  which  are  necessary  to  be  dis- 
posed of,  before  a  complete  decision  can 
be  come  to  in  the  subject  matter  of  the 
suit.'  "  Beebe  v.  Russell,  19  How.  283,  15 
L.  Ed.  668. 

10.  Reference  in  case  of  failure  or  ille- 
gality of  object  for  which  charitable  trust 
intended.— Alormon  Church  x'.  United 
States,  140  U.  S.  665,  35  L.  Ed.  592.  See 
the  title  CHARITIES,  vol.  3.  p.  696. 

11.  Reference  of  question  whether 
bridge  obstructs  navigation,  remedy 
therefor,  etc.— Pennsylvania  v.  Wheeling, 
etc.,  Bridge  Co.,  13  How.  518,  14  L.  Ed 
249;  S.  C,  18  How.  421,  429.  15  L.  Ed. 
435;  Missouri  v.  Illinois,  180  U.  S.  208  45 
L.  Ed.  497.  See  the  title  NUISANCES, 
vol.  8,  p.   936. 

12.  Reference  to  auditors. — Field  v 
Hollanfl,  6   Cranch  8.  3   L.   Ed.   136. 

Appointment  in  case  of  dispute  about 
depreciation.— In  Cooper  v.  Coates  (Ct. 
Com.  PI.  Phila.  County),  1  Dall.  248,  1 
L.  Ed.  122,  it  was  stated  that  under  the 
Pennsylvania  act  of  assembly,  it  has  al- 
ways been  determined  bv  the  courts  that 
auditors  shall  be  appointed  only  where 
there  is  a  dispute  about  the  deoreciation 
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the  facts  themselves,  if  the  evidence  enables  them  to  do  it,  or  may  refer  the 
question  to  the  jury,  or  to  auditors.'^* 

B.  Reference  of  Pending  Actions  under  Rule  of  Court  by  Consent  of 
Parties — 1.  L\  Gkxkkal. — Such  Practice  Known  at  Common  Law  and 
Proper  in  State  and  Federal  Courts. — The  practice  of  referring  pending, 
actions  under  a  rule  of  court,  by  consent  of  parties,  was  well  known  at  common 
law,  and  the  report  of  the  referees  appointed,  when  regularly  made  to  the 
court  pursuant  to  the  rule  of  reference,  and  duly  accepted,  is  now  universally 
regarded  in  the  state  courts  as  the  proper  foundation  of  judgment.^^  Such 
references  are  proper   in    federal   as   well   as   state  courts. i^ 

Law  of  Forum  as  Controlling, — The  general  rule  that  whatever  constitutes 
part  of  the  procedure  is  determined  by  the  law  of  the  forum, ^^  applies  to  refer- 
ences, and  the  validity  of  a  reference,  and  the  proceedings  and  judgment  up<jn 
it  must  be  tested  by  the  laws  of  the  forum. ^" 

2,  Necessity  for  Written  Consent  oe  Parties. — In  some  jurisdictions  it 
would  seem  that  the  consent  of  the  parties  to  the  reference  of  a  pending  case 
should  be  in  writing, '•'^   while  in  others  the  reference  may  be  ordered  upon  the 


13,  Discretion  of  court  as  to  referring 
questions  of  fact, — Field  -v.  Holland,  6 
Cranch   8,  3   L.   Ed.   136. 

14.  Practice  of  reference  by  consent  in 
pending  actions  common  in  state  courts. 
—Chicago,  etc.,  R.  Co.  v.  Clark,  17S  U. 
S.  353,  44  L.  Ed.  1099;  Davis  v.  Schwartz, 
1.55  U.  S.  631,  39  L.  Ed.  289;  Shipman  v. 
Straitsville  Cent.  Min.  Co.,  158  U.  S.  356, 
39  L.  Ed.  1015;  Oteri  v.  Scalzo,  145  U. 
S.  578,  36  L.  Ed.  824;  Kimberly  v.  Arms, 
129  U.  S.  512,  32  L.  Ed.  764;  Dundee 
Mortgage,  etc.,  Co.  v.  Hughes,  124  U. 
S.  157,  31  L.  Ed.  357;  Roberts  v.  Benja- 
min, 124  U.  S.  64,  31  L.  Ed.  334;  Steam- 
ship Co.  V.  Tugman,  106  U.  S.  118,  27  L- 
Ed.  87;  Boogher  v.  Insurance  Co.,  103  U. 
S.  90,  26  L.  Ed.  310;  Newcomb  v.  Wood, 
97  U.  S.  581,  24  L.  Ed.  1085;  Heckers  v. 
Fowler,  2  Wall.  123,  17  L.  Ed.  759;  York, 
etc.,  R.  Co.  V.  Myers,  18  How.  246,  15  L. 
Ed.  380;  Alexandria  Canal  Co.  v.  Swann, 
5  How.  83.  12  L.  Ed.  60;  Lutz  v.  Linthi- 
cum,  8  Pet.  165,  8  L.  Ed.  904;  Austin  v. 
Snow,  2  Dall.  157,  1  L.  Ed.  329;  Williams 
V.  Craig,  1  Dall.  313,  1  L.  Ed.  153; 
Kunckle  v.  Kunckle,  1  Dall.  364,  1  L-  Ed. 
178;  Hollingsworth  v.  Leiper,  1  Dall.  161, 
1   L.   Ed.   82. 

The  power,  with  consent  of  the  parties, 
to  appoint  referees,  and  refer  to  them  a 
pending  cause,  is  incident  to  all  judicial 
administration,  where  the  right  exists  to 
ascertain  the  facts  as  well  as  to  pro- 
nounce the  law.  Newcomb  r.  Wood,  97 
U.   S.   581,  24  L.    Ed.   1085. 

The  practice  of  referring  pending  ac- 
tions under  a  rule  of  court  to  arbitra- 
tors appointed  by  the  court  with  the  con- 
sent of  both  parties,  is  a  mode  of  prose- 
cuting a  suit  to  judgment,  as  well  estab- 
lished and  as  fully  warrnnted  as  a  trial 
bv  jury.  Heckers  v.  Fowler,  2  Wall.  123, 
17  L.  Ed.  759;  .Mtxandria  Canal  Co.  v. 
Swnnn,   5    How.   83.   12   L.   Ed.   60. 

The  code  of  Ohio. — See  Newcomb  v. 
Wood,   07   U.    S    •■'^1.  24   L.   Ed.  1085. 

15.  Such  reference  proper  in  federal 
courts. — TTeckcrs  ?■.  Fowler,  2  Wall.  123, 
17   L.    Ed.   759;    .Vcwcomb  ?•    Wood.  07   U. 


S.  581,  24  L.  Ed.  1085;  Alexandria  Canal 
Co.  V.  Swann,  5  How.  83,  89,  12  L.  Ed.  60. 
As  to  authority  of  attorney  to  bind 
client  by  agreement  to  refer,  see  the  title 
ATTURNhV  AND  CLIENT,  vol.  2,  p. 
712    (note    41). 

16.  Procedure  determined  by  law  of 
forum.— Sec  the  title  CONFLICT  OF 
LAWS,  vol.  3,  p.    1087. 

17.  Validity  of  reference  and  proceed- 
ings thereon  governed  by  law  ot  forum. 
— Where  a  case  is  removed  from  Alex- 
andria county  to  Washington  county,  in 
the  District  of  Columbia,  whatever  de- 
fenses might  have  been  made  in  Alex- 
andria county,  either  as  to  the  f^rm  of 
the  action  or  upon  any  other  ground,  or 
whatever  would  have  been  a  bar  to  the 
action,  may  all  be  relied  upon  in  the  new 
forum.  But  the  mode  of  proceeding,  by 
which  the  rights  of  the  parties  are  de- 
termined, must  be  regulated  by  the  law 
of  the  court  to  which  the  suit  is  trans- 
ferred. A  reference  to  arbitrators,  there- 
fore, which  is  sanctioned  by  the  laws  of 
Maryland,  governing  Washington  county, 
is  not  to  be  overthrown  because  it  is  not 
sanctioned  by  the  laws  of  Virginia,  gov- 
erning Alexandria  county.  The  validity 
of  the  reference,  and  of  the  proceedings 
and  judgment  upon  it,  must  be  tested  by 
the  laws  of  Maryland.  Alexandria  Canal 
Co.  V.   Swann,   5   How.  83,  12    L.    Ed.    60. 

18.  Necessity  for  written  consent  of 
parties. — Chicago,  etc.,  R.  Co.  v.  Clark, 
178  U.  S.  353,  44  L.  Ed.  1099;  Boogher  v. 
Insurance  Co.,  103  U.  S.  90,  26  L.  Ed. 
310;  Roberts  v.  Benjamin,  124  U.  S.  64, 
31  L.  Ed.  334;  Dundee  Mortgage,  etc.,  Co. 
V.  Hughes,  124  U.  S.  157,  31  L.  Ed.  357. 
And  see  Heckers  v.  F'owler,  2  Wall.  123. 
17  L.  Ed.  759;  Shippen  v.  Bush,  1  Dall. 
251,  1  L.  Ed.  123;  Tetter  v.  Rapesnyder.  1 
E>all.    293,    1    L.    Ed.    143. 

Presumption  that  consent  was  given  in 
due  form. — See  Pjoogher  ?'.  Insurance  Co., 
103  U.  S.  90,  26  L.  Ed.  310,  distinguished 
in  Dundee  Mortgage,  etc.,  Co.  v.  Hughes, 
124  U.  S.   157,  31   L.  Ed.  357. 
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written  consent  of  the  parties,  or  upon  their  oral  consent  in  court,  entered  upon 
ihe  journal. ^^ 

IV.  Time  of  Ordering  Reference. 
In  Chancery. — A  court  of  chancery  may,  with  perfect  propriety,  refer  an 
account  generally,  and.  on  the  return  of  the  report,  determine  such  questions 
as  may  be  contested  by  the  parties;  or  it  may,  in  the  first  instance,  decide  any 
])rinciple  which  the  evidence  in  the  cause  may  suggest,  or  all  the  principles  on 
which  the  account  is  to  be  taken.  The  propriety  of  the  one  course  or  of  the 
other  depends  on  the  nature  of  the  case.^o  On  an  answer  coming  in  denying 
some  of  the  allegations  of  the  bill,  the  cause  may  properly  be  referred  to  a 
niaster.2i     As  to  references  to  masters  after  a  decree  pro  confesso,  see  the  title 

JUDGMKNTS    AND    Di^CREKS,   vol.    7,    p.    666. 

Under  rule  of  Court  in  Pending  Cause. — A  reference  under  a  rule  of  court 
is  properly  ordered  after  the  issue  has  been  joined,  and  while  the  cause  is  still 
pending, 22  and   even   after  much   testimony  has  been   taken. '-•'^ 

V.    Effect  of  Reference  upon  Finality  of  Decree. 

See  the  title  Appeal  and  Error,  vol.  1,  p.  952,  et  seq. 

VI.      Appointment,     Qualification    and    Compensation    of    Masters    in 

Chancery  and  Referees. 

A.  Appointment — 1.  Masters  in  Chancery. — A  master  in  chancery  is  ap- 
pointed by  the  court.^-*  Under  the  present  rules  of  equity  practice,  provision 
is  made  for  the  appointment,  by  the  circuit  courts,  of  standing  masters  in 
chancery,  and  for  the  appointment  of  masters  pro  hac  vice  in  particular  cases. ^^ 

2.  Referees. — Power  of  Court  to  Appoint. — Where  the  parties  to  a  suit 
agree  to  a  reference,  the  referee  or  referees  are  appointed  by  the  court.^s  Where 
the  parties  to  a  suit  consent  to  a  reference,  it  is  perfectly  competent  for  the 
court  to  refer  tlie  case  to  a  private  person  ;27  and  where  the  order  refers  a  case 
to  a  person  termed  therein  "a  master  commissioner  of  this  court,"  the  fact  that 


19.  Sufficiency  of  oral  consent  in  court. 

— Newcomb  v.  Wood,  97  U.  S.  581,  24  L. 
Ed.  1085.  And  see  Shipman  v.  Straits- 
ville  Cent.  Min.  Co.,  158  U.  S.  356,  39  L- 
Ed.    1015. 

20.  Discretion  of  court  as  to  stage  of 
cause  at  which  to  direct  reference. — 
Field  V.  Holland,  6  Cranch  8,  3  L.  Ed. 
136;  Memphis  v.  Brown,  20  Wall.  289,  22 
L.    Ed.   264. 

Where,  under  large  contracts  for  pav- 
ing a  city,  the  city  and  the  contractors 
tf)  do  the  work  having  become  embar- 
rassed, have  resorted  to  various  rather 
irregular  devices  to  raise  money  and  carry 
<  n  the  work,  the  city  issuing  its  bonds, 
and  the  contractors  selling  them  at  half 
their  nominal  value,  and  things  between 
tlie  parties  have  got  into  a  confused  and 
complicated  state,  and  a  suit  at  law  has 
been  instituted,  and  a  bill  and  cross  1)ill 
in  chancery  filed,  a  court  may,  not  im- 
firoperly  (even  l)efore  the  case  is  ready 
for  a  decree,  and  without  having  settled 
the  rights  of  the  parties),  refer  the  case 
to  a  master  for  an  account  of  labor  done 
and  materials  furnished,  and  the  value 
thereof,  and  to  find  how  many  bonds  the 
cit}'  has  issued  to  the  contractors,  and 
whether  such  bonds  had  a  value,  and 
when  they  matured,  and  how  much  the 
city  owed  the  contractors  when  the  suit 
was  brought.  Memphis  v.  Brown,  20 
Wall.    289.    22    L.    Ed.    264. 


21.  Reference  to  master  on  coming  in 
of  answer. — See  Hopkins  ;•.  Lcc,  6 
Wheat.   109,  5   L.   Ed.  218. 

22.  After  issue  joined. — Roberts  v. 
Benjamin,  124  U.  S.  64,  31  L.  Ed.  334; 
Hcckers  v.  Fowler,  2  Wall.  123,  17  L- 
Ed.    759. 

23.  After  issue  joined. — ^Roberts  v. 
Davis  V.  Schwartz,  155  U.  S.  631,  39  L. 
Ed.  289. 

24.  Appointment  of  master  in  chancery. 
— Kimberly  v.  Arms,  129  U.  S.  512,  32  L. 
Ed.    764. 

25.  By  the  82nd  Rule  of  Equity  Prac- 
tice. 

26.  Referees  appointed  by  court. — 
Fleckers  v.  Fowler,  2  Wall.  123,  17  L.  Ed. 
759;  Shipman  v.  Straitsville  Cent.  Min. 
Co.,  158  U.  S.  356,  39  L.  Ed.  1015;  Alex- 
andria Canal  Co.  v.  Swann,  5  How.  83,  12 
L.   VA.  60. 

Reference  to  clerk  of  court. — In  Dill- 
man  V.  Hastings.  144  U.  S.  136,  36  L.  Ed. 
378,  by  agreement  of  parties  the  cause  was 
referred  to  the  clerk  of  the  court  '1)6- 
causc  of  his  skill  in  matters  of  account" 
as  a  special  master,  "to  hear  and  from  the 
testimony  determine  and  report  to  the 
court  what,  if  anything,  is  due  com- 
plainant herein  from  the  defendants 
herein  on  account  of  the  matter  set  forth 
in   complainant's   bill,"   etc. 

27.  Reference  to  private  persons. — 
Shioman    v.    Straitsville    Cent.     Min.    Co.. 
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no  such  omcer  as  master  commissioner  is  known  to  the  law  does  not  impair 
the  vahdity  of  the  reference.-^ 

Presence  of  Both  Parties  as  Essential  to  Appointment. — Under  the  early- 
practice  of  the  court  of  common  pleas  of  Philadelphia  county,  Pennsylvania,  it 
was  held  to  be  an  invariable  rule  not  to  appoint  referees,  but  in  the  presence 
of  both  parties. 2» 

Appointment  of  Umpire. — In  some  cases  of  reference,  the  order  gives  power 
to  such  referees  to  choose  an  umpire  if  they  should  disagree;^"  and  where  the 
order  of  reference  thus  provides  for  the  appointment  of  an  umpire,  it  is  no- 
error  if  he  is  appointed  before  the  referees  have  heard  the  evidence  and  dis- 
covered that  ihev  could  not  agree."  ^ 

B.  Oath  or  Affirmation. — Although  it  w^ould  seem  to  be  customary  to  require 
an  oath  or  affirmation  that  the  referees  appointed  will  well  and  faithfully 
hear  and  examine  the  case  and  make  a  just  and  true  report  therein,  yet  the 
objection  that  referees  were  not  sworn  will  be  waived  by  appearing  and  go.ing 
to  trial  without  requiring  an  oath  to  be  administered.'^^ 

C.  Compensation. — Under  the  82nd  Rule  of  Equity  Practice,  the  compen- 
sation of  a  master  in  chancery  is  to  be  fixed  by  the  court,  in  its  discretion.^^ 

VII.  Powers  and  Duties  of  Masters  and  Referees. 
A.  In  General.— The  powers  of  both  masters  in  chancery  and  referees  under 
rule  of  court,  depend  upon,  and  are  limited  by,  the  order  or  rule  of  court 
appointing  them.^^  Where  a  special  master  is  appointed,  he  is  vested  with  all 
the  power  and  authority  conferred  upon  masters  in  chancery  by  the  rules  of 
equity  practice  and  by  the  practice  of  the  court.^^  Generally  speaking,  the  duties- 
of  a  referee,  under  a  rule  of  court,  in  a  pending  action  are  to  notify,  and  hear 
the  parties,  and  then  to  determine  the  controversy,  and  make  a  report  or  award 
to  the  court  in  which  the  action  is  pending,  and  fropi  which  the  rule  was  issued.^^ 
Where,  by  consent  of  parties,  a  suit  or  action  is  referred  to  a  referee  to  hear 
and  determine  the  same,  and  all  the  issues  therein, 3'   such  referee  has  the  same 


158  U.  S.  356,  39  L.  Ed.  1015,  citing  Heck- 
ers  V.  Fowler,  2  Wall.   123,  17  L.   Ed.  759. 

28.  Validity  of  reference  to  "a  master 
commissioner." — Shipman  v.  Straitsville 
Cent.  Min.  Co.,  158  U.  S.  356,  39  L.  Ed. 
1015. 

29.  Necessity  for  presence  of  both  par- 
ties.— Shippen  v.  Bush,  1  Dall.  251,  1  L. 
Ed.  123,  in  which  case  the  counsel  for  one 
party  moved  for  the  appointment  of 
referees  in  the  cause,  in  the  absence  of 
the  opposite  counsel,  though,  as  it  was 
claimed,    by    agreement. 

30.  Choice  of  umpire  by  referees. — 
Alexandria  Canal  Co.  v.  Swann,  5  How. 
83,  12  L.  Ed.  60;  Passmore  v.  Pettit,  4 
Dall.  271,  1  L.  Ed.  830:  Falconer  z'.  Mont- 
gomery, 4  Dall.  232,  1    L.  Ed.  813. 

31.  Appointment  of  umpire  before  evi- 
dence heard. — Alexandria  Canal  Co.  v. 
Swann,  5  TTow.  83,  12  L.  Ed.  60,  citing 
Lutz  V.  Linthicum,  8  Pet.  165,  178,  8  L. 
Ed.    904. 

32.  Requirement  of  oath  or  affirmation 
by  referees  —  Waiver. — Newcomb  v. 
Wood,   97    U.    S.    5S1,   24   E.    Ed.    1085. 

33.  Direction  as  to  payment  of  certain 
sum  in  advance. — See  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  9  How.  647, 
13   L.   Ed.   294. 

34.  Powers  dependent  on  and  limited 
by  order  or  rule  of  court. — See  post, 
"Form  and  Contents,"  VIH,  C;  "In   Gen- 


eral,"   IX.    E,    1,    a;    "Order    or    Rule 
Court   as   Determining,"   X,   D,  2,   a. 

35. 
man  \ 
378. 

36. 
Wall. 


Powers   of    special    masters. — Dill- 

'.  Hastings,  144  U.   S.   136,  36  L.   Ed. 


V.  Fowler,  2 
And  see  post, 
B;    "Right    of 


Generally. — Heckers 
123,    17    L.    Ed.    759. 
"Notice    to    Parties,"    IX, 
Parties  to  Attend  and   Be  Heard,"   IX,  C. 

Duty  to  report — Heckers-  i\  Fowler,  2 
Wall.  123,  17  L.  Ed.  759;  Ex  parte  Parker, 
120  U.  S.  737,  30  L.  Ed.  818.  See  post, 
"Report."    X. 

Umpire. — "When  an  umpire  is  chosen  by 
referees,  he  stands  in  the  same  situation, 
precisely,  as  the  referees  themselves,  both 
with  respect  to  powers  to  be  exercised, 
and  duties  to  be  performed.  He  may  ex- 
amine, and  he  ought  to  examine,  the  wit- 
nesses and  the  documents  for  himself  in 
the  presence  of  the  parties,  vvithout  rely- 
ing solely  upon  the  information  or  facts 
reported  by  the  referees.  This  rule  was 
settled  in  the  case  of  Falconer  v.  Mont- 
gomery, 4  Dall.  232,  1  E.  Ed.  813,  and  it 
is  highly  important  to  the  administration 
of  justice,  that  it  should  be  observed.  It 
has  not  been  observed  upon  the  present 
occasion;  and,  therefore,  the  report  can- 
not be  confined."  Passmore  v.  Pettit,  4 
Dall.   271,   1   L.   Ed.   830. 

37.  See  post,  "Determination  of  Entire 
Case  By  Consent  of  Parties,"  IX,  E.  1.  b. 
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powers  as  the  court.^s  So,  also,  where  a  suit  in  equity  is,  by  consent  of  parties, 
referred  to  a  master  or  other  officer,  to  hear  and  decide  all  the  issues  and  report 
his  findings  of  fact  and  of  law,  and  such  reference  is  entered  as  a  rule  of  court,-^^ 
the  master  is  clothed  with  very  different  powers  from  those  which  he  exercises 
upon  ordinary  reference,  without  such  consent,  and  his  determinations  are  not 
subject  to  be  set  aside  and  disregarded  at  the  mere  discretion  of  the  court  ^^ 

B.  Delegation  of  Authority.— The  agreement  of  parties  to  a  reference, 
while  it  constitutes  the  referees  the  exclusive  judges  of  the  subject  submitted  to 
their  decision,  gives  them  no  power  to  delegate  their  trust  and  authority  to 
others,  nor  erect  a  new  and  arbitrary  tribunal,  to  determine  future  controversies.-*  ^ 

VIII.    Rule  or  Order  of  Court  Directing  Reference. 

A.  Necessity. — Although  the  parties  stipulate,  in  writing,  that  the  action 
shall  be  referred  to  a  person  named,  yet  an  order  of  the  court  referring  the 
action  to  such  person   would   seem  to  be  essential.^ 2 

B.  Application  and  Proceedings  Thereon.— The  usual  method  of  obtain- 
ing a  reference  of  a  pending  cause  would  seem  to  be  by  motion^'' 

Manner  of  Perfecting  Reference  of  Pending  Actions.— The  reference 
of  a  pending  action  is  ordinarily  perfected  in  term  time  by  an  entry  made  under 
the  case  by  the  clerk,  at  the  request  of  the  parties,  that  it  is  "referred,"  and  with 
the  addition  of  nothing  else  except  the  names  of  the  referees,  or  it  may  be  done 
by  a  written  agreement,  signed  by  the  parties  or  their  attorneys,  and  filed  in  the 
case.44  After  the  reference  is  properly  perfected,  a  rule  is  then  issued,  or  the 
order  of  the  court  may  be  entered  upon  the  minutes.^^ 

C.  Form  and  Contents. — The  order  of  reference  in  a  pending  action  usually 
designates  the  person  to  whom  the  action  is  referred,  with  instructions  to  hear 
try  and  determine  the  issues  in  such  action/^  take  evidence,"*"  and  report  to  the 
court  ordering  the  reference."*^ 


38.  Power  of  referee  on  reference  of 
all  issues,  that  of  court. — Heckers  v. 
Fowler,  2  Wall.  123,  17  L.  Ed.  759.  And 
see  Dundee  Mortgage,  etc.,  Co.  v. 
Hughes,  124  U.   S.   157,  31   L.    Ed.   357. 

By  the  code  of  at  least  one  state,  a  ref- 
eree is  expressly  clothed  with  the  at- 
tributes of  a  judge.  A  trial  by  him  is  to 
be  conducted  in  the  same  manner  as  a 
trial  by  the  court;  he  may  grant  adjourn- 
ments, allow  amendments,  compel  the  at- 
tendance of  witnesses,  etc.  His  de- 
cisions may  be  excepted  to  and  revised, 
as  in  cases  of  appeal  from  courts  of 
record.  Heckers  v.  Fowler,  2  Wall.  123, 
17  L.   Ed.  759. 

39.  See  post,  "Determination  of  Entire 
Case  by  Consent  of  Parties,"  IX,   E,  1,  b. 

40.  Powers  of  master  upon  reference 
upon  all  issues  by  consent. — Kimberly  v. 
Arms,  129  U.  S.  512,  32  L.  Ed.  764.  See 
post,  "Conclusiveness  and  Effect  of  Re- 
port,"   XII,    A. 

41.  Livezey  v.  Gorgas,  4  Dall.  71,  1  L. 
Ed.    746. 

42.  Necessity  for  order  of  appointment 
of  person  named  in  stipulation. —  Kohcrts 
V.  Benjamin,  124  U.  S.  64,  31  L.  Ed.  334. 
The  rule  or  order  of  court  is  both  the 
source  of  the  master's  or  referee's  au- 
thority, and  the  direction  as  to  the  scope 
and  extent  of  his  investigations,  and  as 
to  the  time  and  content?  of  his  report. 
Sec  post,  "Form  and  Contents."  VITT,  C: 
"Scope    of    Hearing,"    IX,    E;    "Time    and 


Place  of  Making  Report,"  X,  C;  "Con- 
tents of  Report,"  X,  D,  2;  "Grounds," 
XI,    D. 

43.  Application        by        motion See 

Shippen  v.  Bush,  1  Dall.  251,  1  L.  Ed. 
123;  Memphis  v.  Brown,  20  Wall.  289  "2 
L.    Ed.    264. 

44.  Reference  perfected  by  entry  by 
clerk  or  written  agreement  filed  in  case. 
— Heckers  v.  Fowler,  2  Wall.  123  17  L 
Ed.   759. 

45.  Issuance  of  rule  or  entry  of  order 
in  minutes. — Heckers  v.  Fowler  2  Wall 
123,  17  E.  Ed.  7.59.  See,  also,  Roberts  r 
Benjamin,  124  U.  S.  64,  31  L.  Ed.  334; 
Kimberly  v.  Arms,  129  U.  S.  512,  32  L. 
Ed.  764;  Lutz  v.  Linthicum,  8  Pet.  165,  8 
L.  Ed.  904;  Brown  v.  Scott,  1  Dall.  145. 
1   L.   Ed.  74. 

46.  Roberts  v.  Benjamin,  124  U.  S.  64, 
31  L.  Ed.  334;  Heckers  v.  Fowler,  2  Wall' 
123,   127,   17   L.   Ed.   759. 

47.  Directions  as  to  taking  evidence— 
Ex  parte  Parker.  120  U.  S.  7:)7.  ,'{0  L.  Ed. 
818.  See  post,  "Power  of  Master  or  Ref- 
eree to  Take  Testimony  and  Require 
Production   of   Documents,"   IX,   G,   1. 

48.  Direction  as  to  report. — Ex  parte 
Parker,  120  U.  S-  737,  30  L.  Ed.  818.  See 
post,    "Report,"    X. 

As  to  forms  of  entry,  on  minutes,  see 
Dundee  Mortgage,  etc.,  Co.  v.  Hughes 
124  U.  S.  157.  31  L.  Ed.  357:  Heckers  v. 
r'owler,  2  Wall.   123,  127,   17   L    Ed.   759. 
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D.  Amendment. — A  mistake  in  the  official  rule  as  to  the  name  of  the  referee, 
may  be  corrected  by  the  agreement  filed  in  the  case."*"^ 

E.  Revocation  or  Annulment  of  Order  or  Rule. — It  has  been  held  that 
without  expressly  revoking  an  order  of  reference  to  auditors,  the  court  may 
direct  an  issue  to  be  tried. ^"^ 

Motion  to  Annul  Reference— Time  of  Making. — It  would  seem  that  a 
motion  comes  too  late  to  annul  a  reference,  when  the  referees  have  investigated 
the  whole  transaction,  have  agreed  upon  their  report,  and  are  clear  from  any 
imputation  of  misconduct,  or  any  precipitancy  in  refusing  to  hear  the  testimony 
oti'ered   by  either  party. '^^ 

IX.    Hearing  and  Determination. 

A.  Time  and  Place. — Under  the  rules  of  equity  practice  it  is  expressly  made 
the  duty  of  the  master  in  chancery,  as  soon  as  he  reasonably  can,  after  reference 
of  any  matter  is  made  to  him,  to  assign  a  time  and  place  for  proceedings  in 
the  same.^- 

B.  Notice  to  Parties. — It  is  the  duty  of  the  master  or  referee  to  notify  the 
parties  as  to  the  time  and  place  of  the  hearing  before  him  f-'^  and  failure  to  give 
such  notice  in  the  proper  manner  is  ground  for  setting  aside  the  report  or 
award.-''"' 

C.  Right  of  Parties  to  Attend  and  Be  Heard. — In  General.— Upon  a 
reference  both  parties  should  have  an  opportunity  of  being  heard, -'^  and  that  in 
the  presence  of  each  other,  that  they  may  be  enabled  to  apply  their  testimony  to 


49.  Amendment  of  mistake  in  rule  of 
reference. — In  Elliot  v.  Elliot,  1  Dall.  379, 
1  L.  Ed.  185,  there  was  an  agreement  filed 
to  refer  the  matter  in  dispute  to  one 
Levis,  but  in  the  official  rule,  by  mistake 
of  the  clerk,  the  name  inserted  was 
Lewis.  After  report,  it  was  moved  to 
amend  the  rule  by  the  agreement  filed. 
And   leave   was   accordingly   given. 

50.  Direction  of  trial  of  issues  without 
revoking  order  of  reference. — Field  v. 
Holland,  (i  Cranch  8,  .3   L.   Ed.   136. 

51.  Motion  to  annul  reference  held  too 
late.— Oxlcy  v.  Oldden,  1  Dall.  430,  1  L. 
Ed.  209.  In  this  case  (which  was  one  in 
the  Pennsylvania  supreme  court),  the 
cause  had  been  referred  and  the  referees, 
having  examined  the  evidence,  in  the 
presence  of  both  parties,  agreed  upon 
their  report,  but  about  an  hour  before  it 
was  delivered  into  court  (though  it  was 
signed  the  preceding  day),  a  rule  was  ob- 
tained on  behalf  of  the  defendant,  to 
show  cause  why  the  rule  of  reference 
should  not  be  stricken  off.  There  was  no 
charge  of  irregularity  or  partiality  against 
the  referees,  and  after  argument  the  rule 
to  'ihow  cause  v.-as  discharged. 

52.  Duty  of  master  to  fix  time  and! 
place  for  hearing. — Rule  75  of  Equity 
Practice. 

53.  Notice  to  parties  as  to  time  and^ 
place  of  hearing. — Rule  75  of  Equity  Prac- 
tice; Ilcckcrs  V.  Fowler,  2  Wall.  123,  17 
L.  Ed.  759;  Lutz  v.  Linthicum,  8  Pet.  105, 
8   L.  Ed.   904. 

It  was  ruled  in  Rivers  v.  Walker  (Ct. 
of  Com.  PI.  Phila.  Co.),  1  Dall.  81,  1  L. 
Ed.  46,  that  notice  of  the  time  and  place 
of  the  meeting  of  referees  must  be  served 
on  the  party  himself,  and  not  on  his  at- 
torney;   unless    it    be    otherwise    specified 


n  the  rule  of  reference.  For  a  contrary 
jjractice,  the  report  was  set  aside  on  mo- 
lion   in   behalf   of   the   defendant. 

The  statute  of  Maryland  requires  that 
notice  of  an  award  shall  be  given  to  the 
party  against  whom  it  is  made,  by  service 
of  a  copy,  three  days  before  judgment  is 
moved;  and  judgment  is  not  to  be  en- 
tered, but  on  motion,  and  direction  of 
the  court.  Lutz  v.  Linthicum,  8  Pet.  165, 
8   L.    Ed.   904. 

54.  Failure  to  give  proper  notice  ground 
for  setting  aside  report  or  award. — 
Rivers  z\  Walker,  1  Dall.  81,  1  L.  Ed.  46; 
Lutz  V.  Linthicum,  8  Pet.  165,  8  L.  Ed. 
904. 

Without  question,  due  notice  should  be 
given  to  the  parties,  of  the  time  and  place 
for  hearing  the  cause,  by  the  referees; 
and  if  the  award  was  made,  without  such 
notice,  it  ought,  upon  the  plainest  prin- 
ciple of  justice,  to  be  set  aside;  but  it  is 
by  no  means  necessary  that  it  should  ap- 
pear upon  the  face  of  the  award,  such  no- 
tice was  given;  there  is  no  statute  of 
Maryland,  whose  laws  govern  in  this  part 
of  the  district,  which  requires  such  facts 
to  be  set  forth  in  the  award.  If  no  no- 
tice is  in  fact  given,  and  no  due  hearing 
had,  the  proper  mode  is  to  bring  such 
facts,  not  appearing  on  the  face  of  the 
award,  before  the  court,  upon  affidavit 
and  motion  to  set  aside  the  award;  but 
prima  facie,  the  award  is  to  be  taken  to 
having  been  regularly  made  where  there 
is  nothing  on  its  face  to  impeach  it.  Lutz 
V.    Linthicum,    8    Pet.    165.    8    L.    Ed.    904. 

55.  Parties  entitled  to  hearing. — Hol- 
lingsworth  v.  Leiper  (Ct.  of  Com.  PL 
Phila.  Co.),  1  Dall.  161,  1  L.  Ed.  82.  And 
see  Hopkins  v.  Lee,  6  Wheat.  109,  5  L. 
Ed.    218. 
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the  allegations.-'*^  No  surprise  is  permitted,  such  as  refusing  the  parties  a 
reasonable  time  to  bring  forward  their  witnesses,  or  refusing  to  hear  them  when 
they  are  brought  forward. ^^^ 

As  to  the  right  of  a  defendant  after  a  decree  pro  confesso,  to  go  before 
the  master  without  a  special  order,  ^ee  the  title  JuDGMiixTS  axd  Diccreks,  vol.  7, 
p.  666. 

D.  Nature  and  Conduct  of  Hearing. — In  General. — \\  hile,  as  has  been 
seen,  in  some  jurisdictions  the  referee  is  clothed  with  the  attributes  of  a  judge, 
and  a  trial  before  him  is  to  be  conducted  in  the  same  manner  as  a  trial  by  the 
court,'^^  and  a  reference  by  consent  of  the  parties,  of  an  entire  case  for  the 
determination  of  all  its  issues  is  to  be  governed  in  its  conduct  by  the  ordinary 
rules  applicable  to  the  administration  of  justice  in  tribunals  established  by  law,-^" 
yet,  it  would  seem  that,  as  a  general  rule,  masters  and  referees  are  allowed 
greater  latitude  in  their  proceedings  than  is  the  case  in  ordinary  trials.^'' 

E.  Scope  of  Hearing — 1.  Limitation  by  Order  or  Rule  of  ReferExce — 
a.  In  General. — The  power  and  authority  of  a  master  in  chancery  or  a  referee 
is  derived  from,  and  limited  by.  the  order  or  rule  of  reference  of  the  court 
appointing  him,  and,  on  the  hearing,  he  should  not  exceed  such  order  or  rule.^^ 

b.  Determination  of  Entire  Case  by  Consent  of  Parties. — In  Chancery. — It 
is  not  within  the  general  province  of  a  master  to  pass  upon  all  the  issues  in  an 
equity  case,  nor  is  it  competent  for  the  court  to  refer  the  entire  decision  of  a 
case  to  him  without  the  consent  of  the  parties.  It  cannot,  of  its  own  motion,  or 
upon  the  request  of  one  party,  abdicate  its  duty  to  determine,  by  its  own  judg- 
ment, the  controversy  presented,  and  devolve  that  duty  upon  any  of  its  officers.^- 

Reference  of  All  or  Any  Issues  in  Pending  Actions. — By  statute  in  nearly 
every  state,  provision  has  been  made  for  the  reference,  in  controversies  at  law, 


56.  Hollingsworth  v.  Leiper,  1  Dall. 
161,    1    L.    Ed.    8:2. 

57.  Allowance  of  reasonable  time  to 
bring  forward  witnesses,  etc. — Hollings- 
worth  v.   Leiper,   1   Dall.   161,  1   L.   Ed.  82. 

"It  is  essential  to  the  fair  and  satisfac- 
tory investigation  of  facts  that  an  oppdr- 
tunity  should  be  afiforded  to  obtain  and 
produce  the  necessary  evidence,  however 
distant  the  scene  of  the  transaction  may 
be.  A  court  of  justice  will  always  allow 
time  for  the  execution  and  return  of  a 
commission,  when  witnesses  reside 
abroad.  In  the  present  case,  the  question 
turned  upon  the  seaworthiness  of  a  ship; 
and  time  was  asked  by  the  defendants  to 
produce  testimony  from  Halifax,  where 
she  had  undergone  a  survey  and  repairs. 
This  was  refused,  without  any  reason  to 
suppose  that  the  object  in  asking  it  was 
mere  delay  and  vexation.  The  refusal 
has  deprived  the  party  of  the  means  of 
defense  before  the  referees;  and  we  can- 
not think  it  just,  to  place  him  out  of  the 
reach  of  all  remedy,  by  confirming  the 
report."  Passmore  v.  Pettit,  4  Dall.  271, 
1   L.  Ed.  830   (Pa.  Sup.  Ct.). 

58.  Sec  ante,  "In   General,"  VII,  A. 

59.  Application  of  ordinary  rules  gov- 
erning tribunals  established  by  law. — 
Kimberly  ik  Arms,  129  U.  S.  512,  32  L. 
Ed.  764;  Oteri  v.  Scalzo,  145  U.  S.  578.  36 
L.  Ed.  824;  Dundee  Mortgage,  etc.,  Co. 
z:   Huglics,  124  U.   S.  157,  31    L.    Ed.  357. 

60.  Greater  latitude  allowed  than  in  or- 
dinary trials. — Innes  i'.  Miller,  1  Dall.  188, 
1  E.  F.d.  93;  Kunckle  7-.  Knuckle,  1  Dall. 
364,    1    L.    Ed.    178.      See    post,    "Admissi- 

10  U  S  EJnc— 39 


bilitv.    Weight    and     Sufticienc)-      of      Evi- 
dence."   IX,   G,   3. 

61.  Master  or  referee  not  to  exceed  or- 
der or  rule  of  reference. — Lutz  v.  Lin- 
thicum,  8  Pet.  165,  8  L.  Ed.  904;  Alex- 
andria Canal  Co.  v.  Swann,  5  How.  83,  12 
L.  Ed.  60.  See,  also.  Burns  ?•.  Rosenstcin, 
135  U.  S.  449,  34  L.  Ed.  193;  Oteri  v. 
Scalzo,  145  U.  S.  578,  36  L.   Ed.  824. 

As  to  exceptions  to  report  for  exceed- 
ing authority,  see  post,  "Grounds,"  XI,  D. 

62.  Reference  of  entire  case  to  master 
in  chancery — General  rule. — Kimberly  z'. 
Arms,    129    U.    S.   512,   32    L-    Ed.    764. 

Consent. — It  has  always,  however,  been 
within  the  power  of  a  court  of  chancery, 
with  the  consent  of  parties,  to  order  the 
reference  of  a  whole  case  to  a  master  or 
other  ofiicer  to  hear  and  decide  all  the 
issues  therein,  and  report  his  findings, 
both  of  fact  and  of  law;  and  such  refer- 
ence has  become  in  late  years  a  matter  of 
more  common  occurrence  than  for- 
merly. Kimberly  v.  Arms,  129  U.  S.  512, 
32  L.   Ed.  764. 

"The  power  is  incident  to  all  courts  of 
superior  jurisdiction.  Newcomb  v.  Wood, 
97  U.  S.  581.  583,  24  L.  Ed.  1085.  By  stat- 
ute in  nearly  every  state,  provision  has 
been  made  for  such  references  of  con- 
troversies at  law.  And  there  is  nothing 
in  the  nature  of  the  proceeding,  or  in  the 
organization  of  a  court  of  equity,  which 
would  preclude  a  resort  to  it  in  contro- 
versies involving  eciuitable-  considera- 
tions." Kimberly  v.  Arms,  129  U.  S.  512, 
32   L.    Ed.   764. 
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of  all  or  any  of  the  issues  in  the  action,  whether  of  fact  or  law,  or  both,  upon 
the  written  consent  of  the   parties.*^^ 

2.  Confined  to  Issue;s  Made  by  the  Pleadings. — Where  an  issue  was  not 
made  by  the  pleadings  in  a  case,  it  is  too  late  for  the  parties  to  raise  the  point 
before  a  master.  They  are  concluded  by  their  previous  silence,  and  must  be 
held  to  have-  waived  such  point.*'-* 

F.  Presentation  of  Accounts  and  Claims. — The  claim  for  an  allowance 
for  services  should  be  presented  to  the  master,  supported  by  evidence  of  what  is 
tlie  customary  compensation  for  such  services,  if  the  service  is  not  expressly 
compensated  by  law.*^^  A  party,  after  a  reference,  an  award,  and  the  receipt  of 
the  money  awarded,  cannot  maintain  a  suit  on  the  original  cause  of  action,  upon 
the  ground  that  he  had  not  proved,  before  the  referee,  all  the  damages  he  had 
sustained,  or   that  his  damage  exceeded   the  amount  awarded. «*5 

G.  Evidence — 1.  Power  of  Master  or  Referee  to  Take  Testimony,  and 
Require  Production  of  Documents. — Both  a  master  in  chancery  and  a  referee 
are  authorized  to  hear  testimony  under  oath,  regarding  the  matters  submitted 
to  them  for  determination,  from  the  parties,  and  also  to  examine  the  witnesses 
produced  by  such  parties.*^"  The  master  or  referee  has  also,  as  a  general  rule, 
the  power  to  require  the  parties  to  produce  before  him,  on  oath,  all  books  and 
papers  relating  to  the  accounts  or   other  matters  submitted  to  him.^^ 

2.  Manner  of  Taking  Testimony — a.  Exaiimiation  to  Be  in  Presence  of 
Parties. — The  examination  of  witnesses  and  documents  in  proceedings  before  a 
master  or  referee,  should  be  made  in  the  presence  of  the  parties,*^^  so  that  the 


63.  Reference  by  consent  of  any  or  all 
issues  in  pending  actions  at  law. — Kim- 
berly  z:  Arms,  129  U.  S.  512,  32  L.  Ed. 
764;  Dundee  Mortgage,  etc.,  Co.  v. 
Hughes,  124  U.  S.  157,  31  L-  Ed.  357; 
Boogher  v.  Insurance  Co.,  103  U.  S.  90, 
26  L.  Ed.  310;  Newcomb  v.  Wood,  97  U. 
S.  581,  24  L.  Ed.  1085.  See  ante,  "Ref- 
erence of  Pending  Actions  under  Rule 
of   Court   by   Consent   of   Parties,"    III,   B, 

In  Lutz  V.  Linthicum,  8  Pet.  165,  178, 
8  L.  Ed.  904,  it  was  held  that  the  refer- 
ence was  a  specific  one  of  the  matters  in 
dispute  in  the  cause  pending  in  court; 
under  a  rule  of  court,  and  not  a  general 
arbitration,  at  the  common  law,  of  all 
matters   in   dispute   between   the   parties. 

64.  Waiver  of  matters  not  raised  by 
pleadings. — Dunlap  v.  Schofield,  152  U.  S. 
244,  ?.8  L-  Ed.  42G;  Rubber  Co.  v.  Good- 
year, 9   Wall.   788,  19   L.   Ed.   566. 

65.  Claim  for  allowance  for  services. — 
Story  V.  Livingston,  13  Pet.  359,  10  L.  Ed. 
200. 

66.  Kendall  v.  Stokes,  3  How.  87,  11 
L.  Ed.  506.  And  see  post,  "Judgment  on 
Confirmation,"   XII,   C,  2,   c. 

67.  Power  of  masters  or  referees  to 
hear  testimony. — Passmore  v.  Pettit,  4 
Dall.  271,  1  L.  Ed.  830;  Hollingsworth  v. 
Leiper,  1  Dall.  161,  1  L.  Ed.  82;  Story  v. 
Livingston,  13  Pet.  359,  10  L.  Ed.  200; 
Keekers  v.  Fowler,  2  Wall.  123,  17  L.  Ed. 
759;  Hopkins  v.  Lee,  6  Wheat.  109,  5  L. 
Ed.  218;  Boogher  v.  Insurance  Co.,  103 
U.  S.  90,  26  L.  Ed.  310;  Ex  parte  Parker, 
120  U.  S.  737,  30  L.  Ed.  818;  Dundee 
Mortgage,  etc.,  Co.  v.  Hughes,  124  U.  S. 
157,  31  L.  Ed.  357;  Kiniberly  v.  Arms, 
129  U.  S  512,  32  L.  Ed.  764;  Dillman  v. 
Hastings,  144  U.  S.  136,  36  L.  Ed.  378; 
Crawford    v.    Neal.    144    U.    S.    585.    36    L. 


Ed.  552;  Morgan  v.  Daniels,  153  U.  S. 
120,  38  L.  Ed.  657;  Shipman  v.  Straits- 
ville  Cent.  Min.  Co.,  158  U.  S.  356,  39 
L.   Ed.   1015. 

The  28th  rule  prescribed  for  the  prac- 
tice of  courts  of  equity  of  the  United 
States,  as  these  rules  originally  stood, 
provided  for  bringing  witnesses  before  the 
master;  for  their  compensation,  for  at- 
tachments, for  a  contempt,  when  wit- 
nesses refuse  to  appear  on  a  subpoena; 
and  the  last  clause  allows  the  examination 
of  witnesses  viva  voce  when  produced  in 
open  court.  Story  v.  Livingston,  13  Pet. 
359,  10  L.  Ed.  200.  Under  the  present 
^  rules  of  Equity  Practice,  Rules  77  and 
78  provide  for  these  and  additional  mat- 
ters, relating  to  the  taking  of  testimony 
before  masters  in   chancery. 

Order  need  not  particularly  empower 
taking  of  testimony. — In  Story  v.  Livings- 
■ton,  13  Pet.  359,  10  L.  Ed.  200,  it  was 
held  that  in  a  reference  to  a  master  for 
any  purpose,  the  order  need  not  particu- 
larly empower  him  to  take  testimony,  if 
the  subject  matter  is  only  to  be  ascer- 
tained  by   evidence. 

68.  Production  of  books  and  papers. — 
Rule  77  of  Equity  Practice;  Livingston 
V.  Woodworth,  15  How.  546,  14  L.  Ed. 
809.  See,  generallv,  the  title  PRODUC- 
TION OF  DOCUMENTS,  vol.  9,  p.  788. 

69.  Examination  to  be  in  presence  o£ 
parties. — Passmore  v.  Pettit,  4  Dall,  271, 
1  L.  Ed.  830;  Hagner  v.  Musgrove.  1  Dall. 
83,  1  L.  Ed.  46;  Chaplin  v.  Kirwan,  1  Dall. 
187,  1  L.  Ed.  93;  Hollingsworth  v.  Leiper, 
1  Dall.  161,  1  L.  Ed.  82.  And  see  ante, 
"Right  of  Parties  to  Attend  and  Be 
Heard,"  IX,  C. 

"On  the  subject  of  the  reference,  all 
the    testimony    should    be    heard,    nil    i-h»» 
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adverse  parties  may  have  an  opportunity  of  cross-examining  the  witnesses  ^o 

h    ^ecess^tyfor  Oa^/..-\\h,]e  the  master  or  referee  has  the  righ    to  require 
the  testmiony  before  him  to  be  given  under  oath/i  yet  it  would  seem  tha?  wi^ 
nesses  may,  and  frequently  are,  heard  on  such  proceedings  without  an  oaU     m  ' 
less  the  contrary  IS  stipulated,  or  the  master  or  referee  require  u'^  ' 

c  Sufficiency  of  Exammation  Vwa  Voce.~lt  was  formerly  held  that  in  takin? 
evidence  in  proceedings  on  a  reference  to  a  master  from  the  fedeVl"  court^ 
though  the  better  plan  was  to  take  the  answers  in  writing  upon  wrhten  Yn' 
terrogatones,  the  master  might  examine  witnesses  viva  voce  te  parties  to  Z 
suit  being  present,  personally  or  by  counsel,  not  objecting  to'such  a  course  and 
joining  in  the  examination.^^  Express  provision  is  novv  made  by  the  ruL  of 
practice  for  the  courts  of  equity  of  the  United  States,  allowing  the  examina 
tion  of  w-itnesses  viva  voce  or  upon  written  interrogatories,  or  in  both  nodes' 
as  the  nature  of  the  case  may  appear  to  the  master  to  require "^^  In  m.m  Jf 
not  in  most,  of  the  states  in  this  Union,  it  is  the  practice  for  the  master'  or 
referee  ^to  examine  witnesses  viva  voce,  and  to  take  down  their  answers  ?n 
writing.' 5  •  '^v^cis    in 

3.  Admissidility,  Weight  and  Sufficiency  of  Evidence— In  General^ 
As  to   the  kind   of  evidence  which  referees   may  hear,   there  always  has   been 
and  must  necessarily  be,  m  this  kind  of  tribunal,  a  very  great  latitude '^     For 

to   Take   Testimony   and    Require   Produc- 
tion   of    Documents,"    IX,    G,    1. 

72.  Oath   unnecessary  unless   stipulated 
for    or   required   by   master   or   referee.— 

£°!^>"gsworth    V.    Leiper,    1    Dall.    161,    1 

73.  Propriety  of  viva  voce  examination 
under  early  practice.— Story  v.  Livings- 
ton, 13  Pet.  359,-10  L.  Ed.  200.  See  alio. 
Livingston  r.  Woodworth,  15  How.  546 
14   L.    Ed.   809.  ' 

74.  Rules  77  and  81,  Equity  Practice. 
7a.    btate   practice  as   to   viva   voce   ex- 
amination   and    reduction    of    answers    in 

T^    /"^i^^^"""^  ''•   L'vingston,  13   Pet.  359. 
10    L.    Ed.    200. 

In  Missouri  it  is  provided  by  statute 
.^jy^fv,  ?tat  ,1041,  §  17;  Gen.  Stat.  169,  § 
l7j,  that  all  testimony  taken  before  ref- 
erees   shall    be    reduced    to    writing,"    etc 

26°L  Ed'sio"'"'''""  ^°"  ^°^  ^-  ^-  ^°' 
76.  Latitude  as  to  nature  of  evidence 
admissible  before  referees.— Hoi  lines- 
worth  V.  Leiper,  1  Dall.  161.  l  L  Ed  8" 
bee  also,  Innes  v.  Miller,  i  Dall.  188  7 
L.    Ed.   93. 

The     parties,    generally    unassisted     by 
counsel,  are  permitted  to  relate  their  own 
stones,    and    confront    each    otlier-     their 
witnesses    are    heard,    even    without    oath 
unless    the    contrary   is    stipulated,    or   the 
referees  require  it.     Rooks  and  papers  are 
inspected    and    examined    by    them     with- 
out  regard    to   their   being   such   as   would 
be  strictly  evidence  in  a  court  of  law     In 
public  trials,   in   courts   of  law.   the  judges 
sit    to    superintend    the    evidence-    no    in- 
terested   witnesses    are.    in    general,    per- 
mitted  to   give   evidence   to  the  jury    but 
referees   occupy   the   office   both    of   fudge 
and    jurymen;    their    discretion,    therefore 
must   necessarily   be    much    relied   on     and 
as    they   arc    generally    unacquainted    with 
the    artilicinl    rules    of   law,    they   must    be 
guided    principally    by    their    own    reason 


documents  should  be  seen,  by  both  the 
parties,  in  the  presence  of  the  referees. 
But  it  appears,  that  a  paper,  or  ex  parte 
affidavit,  was  produced  before  the  ref- 
erees and  umpire,  respecting  the  sea- 
worthiness of  the  ship  (the  very  gist  of 
the  controversy),  which  the  defendants 
never  had  an  opportunity  of  reading  or 
examining.  The  referees  and  umpire  are, 
undoubtedly,  honest  men;  but  they  have 
erred  in  judgment;  and  their  errors  can- 
not be  sanctioned,  by  an  affirmance  of 
the  report,  which  their  errors  alone  may 
have  produced."  Passmore  v.  Pettit,  4 
Dall.    271,    1    L.    Ed.    830. 

Examination  of  writnesses  in  absence  of 
parties  ground  for  setting  aside  referee's 
report. — "The  plaintiff   having  had   a   ver- 
dict in  the  absence  of  the  defendant,  and 
having  agreed  to  withdraw  it,  and  submit 
to  a  reference,  three  persons,  nominated  by 
the   court,   accordingly  met.     Upon   enter- 
ing  into    the    case    the    parties,    who   were 
present,   began   a   warm  altercation,   which 
proving  troublesome  to  the  referees,  they 
ordered    the   disputants    to   withdraw,   and 
called    the    witnesses,    one    after    another, 
examining    them    separately    out     of      the 
hearing    of    both    plaintiff    and    defendant, 
and    finally    reported    in     favor      of      the 
former.      These    facts    being    established, 
the    report    was    set    aside,    on    motion    of 
the      defendant's      counsel."       Hagncr    v. 
Musgrove,   1    Dall.    83,   1   L.    Ed.   46. 

In  Chaplin  v.  Kirwan,  1  Dall.  187,  1 
L.  Ed.  93,  a  report  of  referees  was  set 
aside  because  they  had  allowed  ex  parte 
evidence  to  be  given  as  to  the  current 
price  of  certain  work  at  the  time  when 
the   cause   of  action   accrued. 

70.  Right  of  parties  to  cross-examine 
witnesses. — Chaplin  v.  Kirwan,  1  Dall. 
187,  1  L.  Ed.  93;  Ilollingsworth  v.  Leiper, 
1   Dall.   161,  1   L.   Ed.   82. 

71.  Master  or  referee  may  require  oath. 
— See  ante,  "Power  of  Master  or  Referee 
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this  reason  mere  irregularities,  such,  for  instance,  as  the  admission  of  interested 
witnesses,  will  not  necessarily  constitute  a  ground  for  setting  aside  the  report 
of  a  referee.'^" 

Necessity  for  Production  of  Best  Evidence.— In  proceedings  before  ref- 
erees, as  in  the  case  of  trials  generally,  the  fundamental  maxim  of  the  laws  of 
evidence  applies,  which  requires  that  the  best  proof  of  which  the  fact  reason- 
ably admits   should  be  given."-^ 

Sufficiency  of  Party's  Sworn  Testimony  as  Proof  of  Accounts. — \\  bile, 
in  proceedings  before  a  referee,  it  is  proper  to  admit  a  party  to  make  oath  to 
all  charges,  whether  for  money,  specific  articles  or  services,  which,  from  the 
circumstances  of  the  parties,  or  the  nature  of  the  charge  itself,  cannot,  in  the 
opinion  of  the  referee,  be  proved  by  vouchers,  or  other  legal  evidence,  yet  it 
would  seem  that  there  can  be  no  propriety  in  admitting  the  party  as  a  witness 
to  support  items  in  an  account,  which,  from  their  character,  admit  of  full 
proof."'' 

Admissibility  and  Conclusiveness  of  Accounts  of  One  Party  as  to 
Value  of  Specie  and  Depreciated  Money. — The  admission,  by  referees,  of 
the  accounts  of  one  party  as  conclusive  evidence  of  the  value  of  certain  specie 
and  depreciated  money,  will  be  ground  for  setting  aside  the  report.**" 

4.  Exceptions  to  Competency  oe  Witnesses  or  to  Rulings  on  Evidence. 
— It  would  seem  that  in  proceedings  before  a  referee,  as  in  trials  generally, 
either  party  may  except  to  the  competency  of  a  witness,  or  the  admission  or 
exclusion    of   evidence. ^^ 

H.  Application  by  Master  or  Referee  to  Court  for  Instructions. — 
While  a  master  or  referee  may  be  expressly  authorized  to  apply  to  the  court 
from  time  to  time  for  further  directions,^-  yet,  as  a  general  rule,  it  would  seem 
that  referees  appointed  in  a  cause  should  not  ordinarily  apply  to  the  court  for 
instructions  on  a  point  of  law  in  order  to  guide  them  in  making  their  report, 
but  should  first  exercise  their  judgment  upon  the  lights  they  have  received ;  and 
the  question,  being  afterwards  brought  regularly  before  the  court,  it  will  de- 
termine whether  they  have  acted  rightly  or  not.^^ 

X.  Report. 

A.  Necessity. — In  General. — It  is  the  duty  of  a  master  in  chancery  or 
referee,  to  whom  a  reference  has  been  ordered,  after  hearing  and  determining 

Hollingsworth    v.    Leipcr,    1    Dall.    161,    1  81.    Exceptions   to   competency   of   wit- 

L.   Ed.   8:2.  ness  or  rulings  on   evidence. — See    Boog- 

77.  Mere  irregularities  not  ground  for  licr  v.  Insurance  Co.,  103  U.  S.  90,  26  L. 
setting  aside  report. — Hollingsworth  v.  Ed.  310.  And  see,  generally,  the  titles 
Lciper,  1  Dall.  IGl,  1  L.  Ed.  82;  Innes  v.  APPEAL  AXD  ERROR,  vol.  2,  pp.  86, 
Miller,   1    Dall.   188,   1   L.   Ed.  93.  92,      119;       EXCEPTIONS,      BILL      OF, 

78.  Application  of  maxim  of  evidence  AND  STATEMENT  OF  FACTS  ON 
requiring    best    possible    proof.— Williams  APPEAL,  vol.   6.  p.   57;   WITNESSES. 

z'.  Craig,  1  Dall.  313,  1  L.  Ed.  153,  in  ^g  ^q  necessity  for  report  to  state  par- 
which  case  a  report  was  set  aside  be-  ticulars  of  the  exceptions,  see  post,  "Ex- 
cause  It  appeared  that  the  referees  had  ceptions  Taken  During  Hearing,"  X,  D, 
allowed    a    premium    and    commission    for  9    e 

making    an    insurance,    without    requiring  ~'  -0       a      v     *•         c        r     ,.u        j-,     ..-^ 
the  policy  to  be  produced,  or  any  proof  of  ^2.     Application    for    further    directions 

its    being    lost;    "which,"    said    the    court,  ""^f""      ^T?T%^f.n    o7r-^pl"'-T'       "• 

"is    the    only    evidence    that    in    such    case  ^^^^ers.   111    U.   S.   6^0.  28   L.   Ed.  o4.. 

can    be   admitted   in    any   court;    either    of  83.     General    rule   as   to    application    by 

civil    or   common    law   jurisdiction."      See,  referees    for    instructions     on     points      of 

generally,        the        title        BEST        A.ND  law.— Geyer    v.    Smith,    1    Dall.    347,    1    L. 

SECONDARY    EVIDENCE,    vol.     3,     p.  Ed.    109,    in    which    case    the    court    said: 

214.  "It    would    not    only    be    an    inconvenient 

79.  Competency  of  party  to  prove  ac-  practice,  but,  in  a  great  degree,  destruc- 
count  on  oath.— I  larding  v.  Handy,  11  tive  of  the  principle  and  uses  of  a  refer- 
Wheat.    103,    6    L.    Ed.    429.  ence,  if  such  applications  were  to  be  com- 

80.  Pringle  v.  McClenachan,  1  Dall.  P'ied  with;  and,  therefore,  we  think  it  is 
486,   1   L-    Ed.   235.  proper  to  avoid  establishing  a  precedent." 
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the   same,  to  report  to  the  court  the  result  of  his  investigation  of  the  matters 
submitted  to  him.*'''* 

Necessity  for  All  Referees  to  Concur  in  Report. — Where,  by  agreement, 
a  case  is  referred  to  several  persons  as  referees,  and  they  all  meet,  all  should 
concur  in  the  report. ^^^ 

B.  Nature  and  Office  of  Report.— A  master's  report  settles  no  rights.  Its 
office  is  to  present  the  case  to  the  court  in  such  a  manner  that  intelligent  action 
may  be  there  had,  and  it  is  this  action  by  the  court,  not  the  report,  that  finally 
determines  the  rights  of  the  parties. ^^  Such  report  is  merely  advisory  to  the 
court,  which  the  latter  may  accept  and  act  upon  or  disregard  in  whole  or  in 
part,  according  to  its  own  judgment  as  to  the  weight  of  the  evidence.^" 

C.  Time  and  Place  of  Making  Report. — Time  of  Making. — The  time 
when  the  report  of  a  master  or  referee  shall  be  made  is  sometimes  specifically 
stated  in  the  order  or  rule  of  reference,^^  or  the  report  is  required  to  be  made 
at  the  earliest  practicable  day,^^  "as  soon  as  may  be,"  etc.^*^  The  time  origi- 
nally given  to  the  master  or  referee,  in  which  to  report,  may  be  extended.^^ 
Under  the  present  rules  of  ecjuity  practice,  the  master  is  required  to  return 
his  report  as  soon  as  it  is  ready. ^^ 


84.  Duty  of  master  or  referee  to  re- 
port.— Boogher  v.  Insurance  Co.,  103  U. 
S.  90,  26  L.  Ed.  310;  Dundee  Mortgage, 
etc.,  Co.  V.  Hughes.  124  U.  S.  157,  31  L. 
Ed.  357;  Kimberly  v.  Arms,  129  U.  S.  512, 
32  E.  Ed.  764;  Boesch  v.  Graff,  133  U.  S- 
697,  33  L.  Ed.  787;  Crawford  z'.  Neal,  144 
U.  S.  585,  36  L.  Ed.  552;  Pewabic  Min. 
Co.  V.  Mason,  145  U.  S.  349,  36  L.  Ed. 
732;  Davis  r.  Schwartz,  155  U.  S.  631,  39 
L.  Ed.  289;  Shipman  v.  Straitsville  Cent. 
Min.    Co.,    158    U.    S.    356,   39    L.    Ed.    1015; 

.St.  Colombe  v.  United  States,  7  Pet.  625. 
8  h.  Ed.  807;  Lutz  v.  Linthicum,  8  Pet. 
165,  8  L.  Ed.  904;  York,  etc.,  R.  Co.  v. 
Myers,  18  How.  246,  15  L.  Ed.  380;  Liv 
ingston  z'.  Wood  worth,  15  How.  546,  :: 
L.  Ed.  809;  Heckers  v.  Fowler,  2  Wall. 
123,  17  L.  Ed.  759;  Canal  Co.  z:  Gordon, 
6  Wall.  561,  18  L.  Ed.  894;  Railroad  Co. 
c'.    Swasey,   23   Wall.   405,  23    L.    Ed.    136. 

85.  Necessity  for  all  referees  to  con- 
cur in  report. — "The  parties,  having  con- 
sented to  a  reference,  filed  a  written 
agreement  appointing  three  persons, 
without  saying,  'or  any  two  of  them,'  to 
report:  bu.t  the  clerk,  in  making  out  the 
rule,  had  so  expressed  it.  The  three 
referees  met,  though  only  two  of  them 
signed  the  report;  and  now  Lawrence 
moved  to  set  it  aside,  on  account  of  this 
variance  between  the  rule  and  the  agree- 
ment of  the  parties,  offering  to  examine 
a  witness,  who  was  present  at  the  trans- 
action, to  show  tliat  it  was  intended  all 
the  referees  should  concur.  See  Eitzg. 
215."  Tetter  z:  Rapcsnyder,  1  Dali.  293, 
1    L.    Ed.    143. 

In  Kunckle  z:  Kuncklc.  1  Dall.  364,  1 
L.  Ed.  178,  on  a  motion  to  set  aside  the 
report  of  referees  for  the  misbehavior  of 
the  two  referees  who  signed  the  report, 
in  deciding  the  dispute,  without  notice  to 
the  third  referee,  who  did  not  sign  it,  it 
was  held  that  the  evidence  by  no  means 
supported  this  objection,  as  it  appeared 
that  the  two  referees  had  agrecl  upon 
the  substance  of  their  report,  in  the  pres- 
ence   of    the    third    referee,    who    declared 


his    disagreement,    and    said     the      others 
could    make    the    report    without    him. 

86.  Nature  and  office  of  master's  re- 
port.—Railroad  Co.  c'.  Swasev.  23  Wall. 
405,  23  L.  Ed.  136.  See  post,' "Conl^rma- 
tion   of   Report,"   XII,   C,  2. 

87.  Court  may  act  upon  or  disregard  in 
whole  or  in  part. — See  post,  "'Conclusive- 
ness  and    Effect   of   Report,"   XII,  A. 

88.  Order  requiring  report  by  first  day 
of  next  term. — Pennsylvania  z\  Wheeling, 
etc.,  Bridge  Co.,  9  How.  647,  13  L.  Ed. 
294. 

Effect  of  rule  of  reference  to  next  term. 
—In  Hart  v.  James,  1  Dall.  355,  1  L.  Ed. 
173,  it  was  held  that  a  rule  of  reference 
to  report  to  next  term  did  not  authorize 
the  issuance  of  executions  upon  the  re- 
port into  office,  during  the  vacation  (par- 
ticularly without  notice  to  the  defendant), 
although  a  term  had  intervened  be- 
tween the  entering  of  the  rule,  and  the 
appointment    of   the    referees. 

Expiration  of  rule  requiring  report  at 
next  term. — In  Abbot  v.  Pinchin,  1  Dall. 
349,  1  L.  Ed.  170,  there  was  a  rule  of 
reference  in  the  cause,  the  report  to  be 
made  to  next  term.  After  the  next  term, 
however,  the  referees,  who  had  never  met 
on  the  business,  were  changed  by  con- 
sent, and  the  report  made  returnable  into 
office.  Whereupon  it  was  held  that  the 
rule  for  reporting  to  the  next  term  was 
expired  by  its  own  limitation,  and  the 
case,  in  that  respect,  open  to  any  new 
agreement   of   the    partio<;. 

89.  At  earliest  practicable  day. — Dill- 
man  f.  Hastings,  144  U.  S.  136,  36  L.  Ed. 
378. 

90.  "As  soon  as  may  be." — York,  etc., 
R.  Co.  Z'.  Myers,  18  How.  246,  1.^  L.  Ed. 
380. 

91.  Extension  of  time  to  report. — Ex 
parte  Jordan,  04  V.   S.   2  is,  •?■!   L.    Ed.   123. 

92.  Provisions  of  Rule  83  of  Equity 
Practice. — Pewabic  Min.  Co.  ?■.  Mason, 
145   IT.    S.   340.   36   L.    Ed.   732. 

"Rule  83  has  no  reference  to  a  report 
by  a  master  of  a  mere  ministerial  matter 
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To  Whom  Made. — The  report  is  to  be  made  to  the  court  ordering  the  refer- 
ence,''-^ and  tiled  in  the  clerk's  office.^-* 

D  Form,  Requisites  and  Sufficiency  of  Report — 1.  Requirement  of 
DefinitenEss  and  Certainty. — A  report  of  a  master  or  referee  must  be  defi- 
nite and  certain,  or  it  may  be  set  aside  on  motion."^  It  would  seem  that  the 
finding  of  a  referee  should  have  the  precision  of  a  special  verdict,  specifying 
with  distinctness  the  facts  and  not  leaving  them  to  be  inferred. ^*^  The  objec- 
tion cannot,  however,  be  made  for  the  first  time  in  the  appellate  court  that  the 
report  of  a  referee  finds  certain  facts  inferentially  and  not  directly.''^ 

2.  Contents  of  Report — a.  Order  or  Rule  of  Court  as  Determining. — What 
the  report  of  a  master  or  referee  should  contain  depends,  in  the  absence  of 
express  statutory  provisions,  upon  the  order  or  rule  directing  the  reference  ;^8 
and  a  report  exceeding  the  scope  of  the  rule  or  order  is  erroneous,  and  subject 
to  exceptions.^" 

b.  Findings  of  Fact  and  Conclusions  of  Law. — The  report    of  a    master  or 

feree  should  contain  his  findings  of  fact  upon  the  issues  submitted  to  him,^ 


re 


and  he  may  also  be  required  by  the  rule  or  order,  or  in  some  jurisdictions,  by 
express  statute,  to  report  his  conclusions  of  law  on  such  findings  of  facts.^  A 
reference  to  hear  and  determine  all  the  issues  in  a  'cause  does  not,  it  would 
seem,  require  the  referee  to  report  his  finding  in  all.  It  is  answered  by  his 
hearing  and  determining  all  and  reporting  the  result.-"* 


like  a  sale,  but  only  to  his  report  upon 
matters  heard  and  determined  by  him." 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,    36    L.    Ed.    732. 

93.  Report  made  to  court  ordering 
reference. — Boogher  v.  Insurance  Co., 
103  U.  S.  90,  26  L.  Ed.  310;  Heckers  v. 
Fowler,  2  Wall.  123,  17  L.  Ed.  759;  Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co.,  9 
How.  647,  13  L.  Ed.  294;  Davis  v. 
Schwartz,  155  U.  S.  631,  39  L.  Ed.  289. 
And   see  ante,   "Necessity,"   X,   A. 

In  Barnard  v.  Gibson,  7  How.  650,  12 
L.  Ed.  857,  the  report  of  a  master  was  to 
be  made  in  term  time,  or  to  one  of  the 
judges    at   chambers    in    vacation. 

94.  To  be  filed  in  clerk's  office, — Heck- 
ers V.   Fowler,  2  Wall.  123,  17  L.   Ed.  759. 

Under  the  present  Rules  of  Equity 
Practice  (Rule  83),  the  master's  report 
is  to  be  returned  into  the  clerk's  office, 
and  the  date  of  its  return  is  to  be  en- 
tered by  the  clerk  in  the  order  book. 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,    30    L.    Ed.    732. 

95.  Report  set  aside  for  uncertainty. — 
Under  a  rule  of  court,  referees  reported, 
'•  'that  the  sum  of  £  75  was  due  the  3d 
of  March  last,  with  interest  on  the  same.' 
The  time  mentioned  was  several  months 
before  the  meeting  of  the  referees;  and, 
on  motion,  the  court  set  aside  the  re- 
port for  the  uncertainty;  as  there  might 
have  been  a  sum  due  on  the  3d  of  March, 
and  nothing  due  at  the  time  of  making 
the  report."  Young  v.  Reuben,  1  Dall. 
119,  1  L.  Ed.  63.  See  post,  "When 
Proper,"   XII,   C.    3.   b. 

96.  Referee's  finding  should  have  pre- 
cision of  special  verdict,  etc. — Lumber 
Co.  V.  Buchtel,  101  U.  S.  633,  25  L.  Ed. 
1072. 

97.  See  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.  115. 


98.  Order  or  rule  of  court  as  determin- 
ing   scope    and    contents    of    report. — See 

c'intc,  "Form  and  Contents,"  VIII,  C; 
"Limitation  by  Order  or  Rule  of  Refer- 
ence,"   IX,   E,    1. 

99.  Report  exceeding  scope  of  order  sub- 
ject to  exceptions. — See  post,  "Grounds," 
XI,  D. 

"If  an  arbitrator  embraces  in  his  award 
matters  not  submitted,  and  includes  the 
result  in  a  single  conclusion,  so  as  to 
render  it  impossible  to  separate  the  mat- 
ters referred  from  those  which  have  not 
been,  the  award  is  bad."  York,  etc.,  R. 
Co.  V.   Myers,  18  How.  246,  15   L.   Ed.  380. 

1.  Findings  of  fact. — Dundee  Mortgage, 
etc.,  Co.  V.  Hughes,  124  U.  S.  157,  31  L. 
Ed.  357;  Dillman  v.  Hastings,  144  U.  S. 
136,  36  L.  Ed.  378;  Crawford  v.  Neal,  144 
U.  S.  585,  36  L.  Ed.  552;  Furrer  v.  Ferris, 
145  U.  S.  132,  36  L.  Ed.  649;  Morgan  v. 
Daniels,  153  U.  S.  120,  38  L.  Ed.  657; 
Davis  V.  Schwartz,  155  U.  S.  631,  39  L. 
Ed.  289.  See,  also,  Ex  parte  Parker,  120 
U.  S.  737,  30  L.  Ed.  818;  Burns  v.  Rosen- 
stein,   135  U.    S.   449,   34   L.    Ed.   193. 

2.  Conclusions  of  law. — Davis  v. 
Schwartz,  155  U.  S.  631,  39  L.  Ed.  289; 
Morgan  v.  Daniels,  153  U.  S.  120,  38  L. 
Ed.  657;  Furrer  v.  Ferris,  145  U.  S.  132, 
36  L.  Ed.  649;  Dillman  v.  Hastings,  144 
U.  S.  136,  36  L.  Ed.  378;  Crawford  v. 
Neal,  144  U.  S.  585,  36  L.  Ed.  552;  Dundee 
Mortgage,  etc.,  Co.  v.  Hughes,  124  U.  S. 
157.  31    L.   Ed.  357. 

3.  Sufficient  report  on  reference  to  de- 
termine all  issues. — Heckers  v.  Fowler.  2 
Wall.  123,  17  L.  Ed.  759.  In  this  case  the 
referee  was  not  required,  either  by  the 
agreement  of  the  parties  or  by  the  order 
of  the  coi  .  t,  to  report  specially  what  his 
finding  was  upon  the  several  issues  pre- 
sented in  the  pleadings.  His  duty  was 
to    determine    all    the    issues,    and    to    re- 


REFERENCE.  615 

c.  Evidence. — The  master  or  referee  may  be  required  by  the  rule  or  order  to 
report  the  evidence  taken,-*  and  this  is  expressly  required  by  statute  in  some 
jurisdictions.^  When  not  called  for  in  the  order,  nor  demanded  by  statute,  a 
master  or  referee  is  not  required  to  send  up  the  testimony  ;6  and  in  the  ab- 
sence of  a  certificate  that  the  entire  evidence  was  sent  up  by  the  master,  it  is 
impossible  to  impeach  his  finding  that  certain  defenses  sent  up  were  not  sus- 
tained by  the  evidence.^  There  is  no  presumption  that  all  the  testimony  was 
sent   up.^ 

d.  Items  of  Account. — Where  a  chancery  suit  involves  matters  of  account, 
the  action  of  a  master  should  be  had  in  the  inferior  court,  and  the  items  ad- 
mitted or  rejected  should  be  stated,  so  that  exception  may  be  taken  to  the  par- 
ticular items  or  class  of  items. ^ 

e.  Exceptions  Taken  During  Hearing. — -In  some  jurisdictions  it  is  expressly 
provided  that  if  either  party  shall  except  to  the  competency  of  a  witness,  or 
the  admission  or  exclusion  of  evidence,  or  any  other  matter  to  which  excep- 
tions may  be  taken,  the  referees,  if  required,  shall  state  the  particulars  of  the 
exceptions  in  their  report.^*' 

3.  Signature. — While  the  report  of  a  master  or  referee  should  be  in  writing 
and  signed  by  such  master  or  referee,  yet  where  the  fact  that  a  report  was 
signed  by  only  two  of  three  referees  was  not  called  to  the  attention  of  the  court 
when  their  report  was  confirmed  and  judgment  rendered  thereon,  it  has  been 
held  that  this  will  furnish  no  ground  for  reversing  the  judgment  based  on  such 
report.  1^ 

E.  Propriety  of  Consolidating-  Actions  and  Making  One  Report.— 
Where  several  actions  have  been  referred  under  as  many  rules  of  court,  and 
the  referees  have  agreed  upon  their  report,  it  has  been  held  in  some  cases  that 
they  may,  under  certain  circumstances,  connect  the  several  rules  and  make  one 
general  report  for  the  whole  sum.^^  jj^  other  cases  however,  the  propriety  of 
such  consolidation  has  been  denied. ^^ 

XI.  Exceptions  to  Report. 

A.  Right  of  Parties  to  File. — Where  a  master  or  referee  has  made  his 
report,  it  is  the  right  of  either  party,  before  it  is  accepted,  to  object  and  to 
file  exceptions  to  such  report,  in  the  time  and  manner  prescribed  by  law  or  by 

port      the      result     of    his    finding.      The  evidence  given  under  the  reference,  which 

referee    reported    that,    having    heard    and  the  master  did  by  his  certificate, 

examined    the    matters    in    controversy    in  8.    Sheffield,  etc..  R.  Co.  v.  Gordon,  151 

the   cause,   and   having   examined    on    oath  U.  S.  285,  38  L.  Ed.  164. 

the    several    vv^itnesses     produced,      there  9.     Items    of    account     to     be    stated. — 

was  due  to  the  plaintiff  the  sum  of  $9,500,  Ransom  v.  Davis,  18  How.  295.   15   L.   Ed. 

besides  the  costs  of  suit.     It  was  held  that  ,388. 

the     presumption     was     that     the     referee  10.     Exceptions    taken    during    hearing, 

did    determine    all    the    issues,    and    inas-  — It  is   so   provided  by   the   Missouri   stat- 

much    as    there    was    no    evidence    to    the  utes   (Wag.   Stat.   148,   §  39).      Boogher  v. 

contrary,    the    conclusion    must   be    to   the  Insurance    Co.,    103    U.    S.    90,    26    L.    Ed. 

same  effect.  310. 

4.  Duty  to  report  evidence  when  re-  11.  Signature  by  portioin  only  of  ref- 
quired  by  order. — Dillman  v.  Hastings,  erees  not  ground  for  reversing  judgment 
144  U.  S.  13G,  36  L.  Ed.  378.  .^nd  see  Ex  based  thereon.— Xewcomb  v.  Wood,  07  U. 
parte    Parker,    120    U.    S.    737,    30    L.    Ed.  S.    581.   :.>4   L.    Ed.   10S5. 

818.  12.     Brown    7'.    Scott,    1    Dall.    145.    1    L. 

5.  Missouri. — See  Boogher  v.  Insur-  Ed.  74.  See,  generally,  the  title  CON- 
ance  Co.,  103  U.  S.  90.  26  L.  Ed.  310.  SOLIDATION    OE    ACTIONS,    vol.    3. 

6.  Sheffield,  etc.,  R.  Co.  v.   Gordon,  151  p.   1096. 

U.  S.  285,  38  L.   Ed.   164.  13.     In   Hart  r.  James.   1    Dall.   355.   1    L. 

7.  Sheffield,  etc..  R.  Co.  v.  Gordon,  151  K<1.  173,  one  report  was  made  for  one 
U.  S.  285.  38  L.  Ed.  164.  sum    liy    the    referees    to    whom    two    ac- 

Amendment   to    show   that    report    con-  tions   on    notes   had   been    referred,   and    a 

tained  all  evidence. — In   Story  T'.    Livings-  supplementary      and      explanatorv     report 

ton,   13   Pot.   359,   10  L.   Ed.   200,  the  court  was    afterwards    made     finding    the    sums 

directed  the  master  to  amend   his   report,  due    in    each    action.      Both    reports    were 

so   as    to   show   that    it    contained   all    the  set   aside. 
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the  rules  of  court, ^"^  and  thus  bring  any  question  they  think  proper  before  the 
court. 1^ 

B.  Time  and  Place  of  Filing. — Exceptions  to  Master's  Report. — Under 
the  early  practice,  no  exceptions  to  a  master's  report  could  be  made  which  were 
not  taken  before  the  master;  the  object  being  to  save  time,  and  to  give  him 
an  opportunity  to  correct  his  errors  and  reconsider  his  opinion.^*"'  Under  the 
present  rules  of  equity  practice  in  the  federal  courts,  the  master  is  required  to 
return  his  report,  as  soon  as  ready,  into  the  clerk's  office,  and  the  parties  are 
given  one  month  from  the  time  of  filing  the  report  to  file  exceptions  thereto.^" 

Exceptions  to  Referee's  Report. — The  time  within  which  exceptions  to 
a  referee's  report  shall  be  filed,  are  usually  fixed  by  rule  of  court, ^^  or  by  ex- 
press  statutory  provisions. ^^ 

C.  Effect  of  Failure  to  File. — In  General. — In  practice  it  is  not  usual  for 
a  court  to  reject  the  report  of  a  master,  with  his  findings  upon  the  matter 
referred  to  him,  unless  exceptions  are  taken  to  them  and  brought  to  its  attention, 
and,  upon  examination,  the  findings  are  found  unsupported  or  defective  _  in 
some  essential  particular. 20  The  report  is  received  as  true  when  no  exception 
is  taken.2i  It  has,  however,  been  held  in  at  least  one  case  that  it  is  not  necessary 
to  take  exceptions  to  the  report  of  auditors  if  the  error  appear  upon  the  face 
of  the  report. 2- 


14.  Right  of  parties  to  except  to  re- 
port.—Topliff  V.  Topliff,  145  U.  S.  156,  36 
L.  Ed.  658;  Coghlan  v.  South  Carolina  R. 
Co.,  142  U.  S.  101,  35  L.  Ed.  951;  Burns  j;. 
Rosenstein,  135  U.  S.  449,  34  L-  Ed.  193; 
Kimberly  v.  Arms,  129  U.  S.  512,  32  L. 
Ed.  764;  Dundee  Mortgage,  etc.,  Co.  v. 
Hughes,  124  U.  S.  157,  31  L.  Ed.  357;  Ex 
parte  Parker,  120  U.  S.  737,  30  L.  Ed.  818; 
Medsker  v.  Bonebrake,  108  U.  S.  66,  27 
L.  Ed.  654;  Strong  v.  Willey,  104  U.  S. 
512,  26  L.  Ed.  642;  Boogher  v.  Insurance 
Co.,  103  U.  S.  90,  26  L.  Ed.  310;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514,  25 
L.  Ed.  699;  Ex  parte  Jordan,  94  U.  S. 
248,  24  L.  Ed.  123;  Heckers  v.  Fowler,  2 
Wall.  123,  17  L.  Ed.  759;  Hudgins  v. 
Kemp,  20  How.  45,  15  L.  Ed.  853;  Mc- 
Micken  v.  Perin,  18  How.  .507,  15  L.  Ed. 
504;  Kinsman  v.  Parkhurst,  18  How.  289, 
15  L.  Ed.  385;  Brockett  v.  Brockett,  3 
Hov/.  691,  11  L.  Ed.  786;  Story  v.  Livings- 
ton, 13  Pet.  359,  10  L-  Ed.  200;  St.  Co- 
lombe  V.  United  States,  7  Pet.  625,  8  L. 
Ed.  807;  Shewell  v.  WycoflF,  1  Dall.  312, 
1    L.    Ed.    152. 

Right  of  intervenors  after  decree  pro 
confesso  to  except. — In  Ex  parte  Jordan, 
94  U.  S.  248,  24  L.  Ed.  123,  subsequently 
to  a  decree  pro  confesso,  additional  par- 
ties were,  by  leave  of  the  court,  per- 
mitted to  intervene  as  defendants,  in  the 
same  manner  and  with  like  effect  as  if 
named  in  the  original  and  supplemental 
bills.  The  case  was  then  referred  to  a 
master,  who  computed,  ascertained  and 
reported  the  amount  of  indebtedness, 
etc.;  whereupon  the  court,  after  finding 
such  facts  and  overruling  the  exceptions 
of  such  intervening  parties  to  his  report, 
passed  a  final  decree,  but  denied  their 
right  to  an  appeal  therefrom.  It  was 
held  that  they  had  such  right. 

15.  St.  Colombe  v.  United  States,  7 
Pet.  625,  8   L.    Ed.  807. 

16.  Necessity   for   taking   objection   be- 


fore   master     under      former      practice.— 

Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,  36  L.  Ed.  732;  Topliff  v.  Topliff,  145 
U.  S.  156,  36  L.  Ed.  658;  Story  v.  Livings- 
ton, 13  Pet.  359,  10  L.  Ed.  200;  McMicken 
V.  Perin.  IS  How.  507,  15  L-  £d.  504; 
Young  V.  Smith,  15  Pet.  287,  10  L.  Ed.  741. 
In  Young  v.  Smith,  15  Pet.  287,  10  L. 
Ed.  741,  the  exceptions  were  disallowed 
by  the  courf  as  not  having  been  taken 
before  the  master,  or  filed  in  the  proper 
time. 

17.  Time  of  filing  under  Rule  83  of 
Equity  Practice. — Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349,  36  L.  Ed.  732; 
Brockett  v.  Brockett,  3  How.  691,  11  L. 
Ed.  786;  Ex  parte  Jordan,  94  U.  S.  243, 
24   L.   Ed.   123. 

18.  Rule  requiring  filing  in  four  days. 
—In  Shewell  v.  Wycoff,  1  Dall.  312,  1  L. 
Ed.  152,  a  month  after  a  judgment  nisi 
had  been  entered,  the  defendant  filed  rea- 
sons in  exception  to  the  report.  The  su- 
preme court  of  Pennsylvania,  however, 
lield  that  the  exceptions  were  much  too 
late;  the  rule  being  that  unless  they  are 
filed  within  four  days  the  judgment  nisi 
becomes  absolute.  See,  also,  Buckley  v. 
Durant,   1    Dall.   129,   1   L.   Ed.   67. 

19.  Missouri, — Sec  Boogher  v.  Insur- 
ance Co.,  lo:',  U.  S.  90,  26  L.  Ed.  310. 

20.  Exceptions  essential  to  examination 
of  report,  findings,  etc. — Kimberly  v. 
Arms.  129  U.  S.  .■.12,  32  L.  Ed.  764,  citing 
Medsker  v.  Bonebrake,  108  U.  S.  66,  27 
L.  Ed.  654;  Tilghman  v.  Proctor,  125  U. 
S.  136,  31  L.  Ed.  664;  Callaghan  v.  Myers, 
128  U.  S.  617,  32  L.  Ed.  547.  See  post, 
'"Scope    of   Hearing,"   XII,   B,   3. 

21.  Harding  v.  Handy,  11  Wheat.  103, 
6  L.  Ed.  4-?9.  -And  see  Mount  Pleasant 
V.   Beckwith,   100  U.   S.   .-.14,  25  L.    Ed.  699. 

22.  Exceptions  unnecessary  where  er- 
rors apparent  on  face  of  auditor's  report. 
— Himely  v.  Rose,  5  Cranch  3i:;,  3  L.  Ed. 
111. 
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Confirmation  of  Report  in  Absence  of  Exceptions.— By  the  83d  Rule 
of  Equity  Practice,  if  no  exceptions  are  filed  by  either  party  within  one  month 
from  the  time  of  filing  the  report,  the  report  is  to  stand  confirmed  on  the  next 
rule  day  after  the  month  has  expired.^s  Where,  however,  the  opposing  party 
does  not  insist,  at  the  proper  time,  on  a  confirmation  of  the  report  by  reason 
of  the  default  in  filing,  and  the  exceptions  are  received  out  of  time  without 
objection,  and  acted  upon  by  the  court,  this  will  operate  as  a  waiver  of  the 
default.24 

No  Exceptions  Available  on  Appeal  Which  Were  Not  Taken  Below.— 

See  the  title  Appeal  and  Error,  vol.  2,  p.  114. 

D.  Grounds. — Proper  Grounds  for  Exception. — The  report  of  a  master 
may  be  excepted  to  on  the  ground  that  he  has  gone  beyond  the  order  of 
reference,25  or  that  the  account  taken  by  him  involved  a  misconception  of  the 
scope  and  effect  of  an  agreement  between  the  parties. 2"  If  the  master's  report 
of  amount  due  be  too  great,  it  should  be  excepted  to.-"  So,  also,  it  has  been 
held  that  exceptions  are  proper  in  case  of  misbehavior  of  the  referees,  want 
of  notice,  etc.-^ 

May  Not  Set  Up  New  Defense. — It  is  improper  for  exceptions  to  a  master's 
report  to  attempt  to  set  up  a  new  defense,  after  the  merits  of  the  case  have 
been  fully  considered  and  disposed  of.-^ 

E.  Form  and  Requisites — 1.  Must  Be  in  Writing. — Exceptions  to  a 
master's  or  referee's  report  are  usually  in  writing.^*^ 

2.  Specification  of  Grounds. — In  General. — The  proper  practice  in  equity 
requires  that  exceptions  to  the  report  of  a  master  should  point  out  specifically 
the  errors  upon  which  the  party  relies.^  ^ 

Designation    of   Particular   Items   in   Account. — Where   a   reference   has 


23.  Confirmation  of  master's  report  in 
absence    of    exceptions     within     month. — 

See   post,   "Application   by   Parties  as    Es- 
sential  to   Confirmation,"   XII,   C,  2,   b. 

24.  Waiver  of  default  by  receiving  ob- 
jections out  of  time. — Ex  parte  Jordan, 
94   U.    S.    248,   24    L.    Ed.    123. 

25.  Exceptions  for  exceeding  order  of 
reference. — Burns  v.  Rosenstein,  135  U.  S. 
449,  34  L.  Ed.  193;  Livingston  v.  Wood- 
worth,   15    How.   546,   14   L.   Ed.   809. 

In  Kinsman  v.  Parkhurst,  18  How.  289, 
15  L.  Ed.  385,  it  was  held  that  if  the  mas- 
ter had  put  an  erroneous  interpretation 
on  the  interlocutory  decree  ordering  him 
to  report  on  certain  matters,  it  was  in- 
cumbent on  the  defendants  to  have 
pointed  out  the  error  by  an  exception 
filed  pursuant  to  the  rules  of  the  court 
on  that   subject. 

26.  Burns  v.  Rosenstein,  135  U.  S.  449, 
34   L.   Ed.   193. 

27.  Where  amount  reported  due  is  ex- 
cessive.— Kinsman  v.  Parkhurst,  18  How, 
289,    15    L.    Ed.    385. 

28.  Exceptions  for  misbehavior  of 
referees,  want  of  notice,  etc. — Buckley  v. 
Durant,  1  Dal).  129,  1  L.  Ed.  07.  And 
see  post,  "When   Proper,"   XII,   C,   3,   b. 

29.  Exceptions  must  not  attempt  to  set 
up  new  defense. — New  Orleans  v. 
Warner,  180  U.   S.   199,  45  L.   Ed.  493. 

30.  Exceptions  to  be  in  writing. — 
Booghcr  V.  Insurance  Co.,  103  U.  vS.  90, 
26   L.    Ed.   310. 

In  Heckers  t-.  Eowlcr,  2  Wall.  123,  17 
L.    Ed.    759,   it    was   held    that,   if    required 


by  the  court,  the  party  against  whom  a 
report  is  made  must  reduce  his  objec- 
tions to  writing,  and  file  them  in  the  case. 

According  to  the  decision  in  Bucklev 
V.  Durant,  1  Dall.  129,  1  L.  Ed.  67,  'i't 
would  seem  that,  under  the  practice  of 
the  court  of  common  pleas  of  Philadel- 
phia county,  where  exceptions  arose 
from  facts,  such  as  misbehavior  of  the 
referees,  want  of  notice,  etc.,  it  was 
necessary  that  they  should  be  in  writing; 
but  that  where  the  objections  .arose  from 
the  face  of  the  report,  and  depended  upon 
construction  of  law,  there  was  no  such 
necessity. 

31.  Exceptions  should  point  out  specif- 
ically the  errors  relied  on. — Sec  the  title 
APPE.AL  AND  ERROR,  vol.  2,  p.  116. 
And  see  Sheffield,  etc.,  R.  Co.  v.  Gordon, 
151  U.  S.  285,  38  L.  Ed.  164;  Foster  v. 
Goddard,  1  Black  506.  17  L.  Ed.  22S; 
Harding  v.  Handy,  11  Wheat.  103,  6  L. 
Ed.    429. 

"Not  only  that  the  opposite  party  may 
be  apprised  of  what  he  has  to  meet,  but 
that  the  master  may  know  in  what  par- 
ticular his  report  is  objectionable,  and 
may  have  an  opportunity  of  correcting 
his  errors  or  rcconsi(^lering  his  opinions. 
The  court,  too,  ought  not  to  be  obliged 
to  rehear  the  whole  case  upon  the  evi- 
dence, as  the  main  object  of  a  reference 
to  a  master  is  to  lighten  its  labors  in  this 
particular."  Sheffield,  etc..  R.  Co.  v.  Gor- 
don,   ir.l    IT.    S.    285,   38    L.    Ed.    164. 

Requisites  of  exceptions  to  report  of 
commissioner  in  admiralty  proceedings. — 
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been   ordered    for   an   accounting,   exception   should   be   taken   to   the   particular 
items  or  class  of  items  admitted  or  rejected. ''^ 

Reference  to  Testimony  on  Which  Exceptant  Relies. — Distinct  reference 
should  be  made  to  the  particular  portions  of  testimony  on  which  the  party 
excepting  relies;  the  court  does  not  investigate  the  items  of  an  account  or 
review  the  whole  mass  of  testimony  taken  before  the  master.^-* 

XII.    Proceedings  in  Trial  Court  Subsequent  to  Filing  of  Report. 

A.  Conclusiveness  and  Effect  of  Report — 1.  In  General. — With  regard 
to  the  conclusiveness  of  reports  of  masters  and  referees,  on  their  return  to 
the  court  by  which  the  reference  was  ordered,  it  may  be  stated,  as  a  general  rule, 
that  such  reports  are  merely  advisory  to  the  court,  and  may  be  accepted  and 
acted  upon,  or  disregarded,  in  whole  or  in  part,  by  such  court,-"^-*  according  to 
its  own  judgment  as  to  the  weight  of  the  evidence.^^^ 

2.  Presumptions  as  to  Correctness  of  Findings. — Where,  by  consent  of 
the  parties,  an  entire  case  has  been  referred  for  the  determination  of  all  its 
issues.^ ^"^  it  has  been  held  on  numerous  occasions  by  the  federal  courts,  that 
the  findings  of  the  master  or  referee,  like  those  of  an  independent  tribunal, 
are  to  be  taken  as  presumptively  correct,  subject,  indeed,  to  be  reviewed  under 
the  reservations  contained  in  the  consent  and  order  of  the  court,  when  there 
has  been  manifest  error  in  the  consideration  given  to  the  evidence,  or  in  the 
application  of  the  law,  but  not  otherwise.^^  In  dealing  with  exceptions  to  such 
reports,  the  conclusions  of  the  master  or  referee,  depending  upon  the  weighing 
of  conflicting  tes.timony,  while  not  absolutely  binding  upon  the  court,  have 
every  reasonable  presumption  in  their  favor,  and  are  not  to  be  set  aside  or 
modified  unless  there  clearly  appears  to  have  been  error  or  mistake  on  his  part.^^ 
This  rule  would,  however,  seem  not  to  apply  to  cases  referred  to  a  master  merely 
to  pass  upon  the  accounts  therein  and  to  report  thereon,  but  in  which  the  master 
considered  the  whole  case  though   apparently   without  objection.'^^ 


See    the    titles    ADMIRALTY,   vol.    1,    p. 
177;  APPEAL  AND   ERROR,  vol.  2,  p. 

32.  Specification   of   items   admitted   or 

rejected.— Ransom  v.   Davis,   18   How.  295, 
l.T    L.    lul.   388. 

33.  Necessity  for  distinct  reference  to 
portions  of  testimony  relied  on  by  ex- 
ceptant.—Harding  V.  Handy,  11  Wheat. 
10:{,   6   L.    Ed.    420. 

34.  Report  advisory  and  subject  to  re- 
jection in  whole  or  in  part. — Kimberly  v. 
Arms,  129  U.  S.  512,  32  L.  Ed.  764;  Boesch 
r.  Graff,  133  U.  S.  697,  33  L.  Ed.  787; 
Basey  v.  Gallagher,  20  Wall.  670,  22  L. 
Ed.    452. 

34a.  Boesch  v.  Graff,  133  U.  S.  697,  33 
L.  Ed.  787;  Kimberly  v.  Arms,  129  U.  S. 
512,    32    L.    Ed.    764. 

35.  As  to  propriety  of  such  reference, 
see   ante,   "In    General,"    III,    B.    1. 

36.  Presumptions  as  to  correctness  of 
findings  on  reference  of  all  issues  by  con- 
sent.—Kimberly  V.  Arms.  129  U.  S.  512, 
32  L.  Ed.  764;  Oteri  v.  Scaizo,  145  U.  S. 
578,   30   L.   Ed.    824. 

37.  Kimberly  f.  Arms,  120  T^  ?  "i-r 
32  L.  Ed.  764.  See,  also,  to  the  same  ef- 
fect, Tilghman  r.  Proctor,  125  U.  S.  136, 
ni  L.  Ed.  604;  Callaghan  v.  Myers,  128  U. 
S.  617,  32  L.  Ed.  547;  Boesch  v.  Graff,  133 
L''  S.  697,  33  L.  Ed.  787;  Evans  v.  State 
Bank,  141  U.  S.  107,  35  L.  Ed.  654;  Cam- 
den V.  Stuart.  144  U.  S.  104.  36  L.  Ed. 
363-    Crawford  z:    Neal,    144   U.    S.    585,   36 


L.  Ed.  552;  Furrer  v.  Ferris,  145  U.  S. 
132,  36  L.  Ed.  649;  Fisher  v.  Shropshire, 
147  U.  S.  133,  37  L.  Ed.  109;  Morgan  v. 
Daniels.  153  U.  S.  120,  38  L.  Ed.  657; 
Warren  v.  Keep,  155  U.  S.  265,  39  L.  Ed. 
144;  Girard  Ins.,  etc.,  Co.  v.  Cooper,  162 
U.   S.  529,  40  L.   Ed.  1062. 

"When  the  parties  consent  to  the  ref- 
erence of  a  case  to  a  master  or  other 
officer  to  hear  and  decide  all  the  issues 
therein,  and  report  his  findings  both  of 
fact  and  of  law,  and  such  reference  is 
entered  as  a  rule  of  the  court,  the  master 
is  clothed  with  very  different  powers 
from  those  which  he  exercises  upoti  or- 
dinary reference,  without  such  consent; 
and  his  determinations  are  not  subject  to 
be  set  aside  and  disregarded  at  the  mere 
discretion  of  the  court."  Kimberly  v. 
Arms,   129  U.   S.  512,   32   L.   Ed.   764. 

"It  is  true  that  if  the  report  of  a  master 
is  clearly  erroneous  in  any  particular,  it 
is  within  the  discretion  of  the  court  to 
correct  the  error."  Sheffield,  etc.,  R.  Co. 
V.  Gordon,  151  U.  S.  285,  295,  38  L.  Ed. 
164. 

38.  Rule  inapplicable  where  case  re- 
ferred merely  to  pass  upon  accounts  and 
report  thereon. — Oteri  t'.  Scaizo,  145  U. 
S.  578,  .TG  L.  Ed.  824,  in  which  case  the 
court,  after  stating  the  general  rule  laid 
down  in  Kimberly  ?'.  Arms,  129  U.  S.  512, 
32  L.  Ed.  764,  said:  "But  here  the  case 
was  referred  to  the  master  'to  pass  upon 
the      accounts      herein      and      to      renort 
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B.     Hearing    and    Determination    of    Exceptions    to    Report— 1.    In 

GENERAL. — When  exceptions  to  the  report  of  a  master  or  referee  are  duly 
filed,  they  are  to  be  heard  and  determined  by  the  court  ordering  the  reference  ;39 
at  which  hearing  the  parties  have  the  right  to  appear,'**)  and  arguments  by  the 
counsel  of  the  respective  parties  may  be  heard  upon  the  exceptions.'*  ^ 

2.  Time  of  Hearing. — Under  the  present  rules  of  equity  practice,  if  excep- 
tions are  filed  to  the  report  of  a  master,  they  are  to  stand  for  hearing  before 
the  court,  if  the  court  is  then  in  session ;  or  if  not,  then  at  the  next  sitting  of 
the  court  which  shall  be  held  thereafter,  by  adjournment  or  otherwise*^' 

3.  Scope  of  Hearing. — Only  such  matters  of  law  and  of  fact  as  are  brought 
before  the  court  by  exceptions  are  to  be  considered.'*-^  The  exceptions  are  to 
be  regarded  so  far  only  as  they  are  supported  by  the  special  statements  of  the 
master,  or  by  evidence,  which  ought  to  be  brought  before  the  court  by  a  reference 
to   the   particular   testimony   on   which   the   exceptant    relies.'*^ 

4.  Presumptions  and  Burden  of  Proof. — As  to  presumptions  as  to  cor- 
rectness of  finding's,  upon  exceptions  to  a  report,  see  ante,  "Presumptions  as 
to  Correctness  of  Findings,"  XII,  A,  2. 

Burden  of  Sustaining  Exceptions  Is  upon  Exceptant. — At  a  hearing  upon 
exceptions  to  a  report,  the  burden  of  sustaining  the  exceptions  is  on  the  except- 
ing party.'*^ 

5.  Necessity  for  Formal  Allowance  or  Disallowance  of  Exceptions. — 
Where  exceptions  are  taken  to  a  master's  report,  it  is  not  necessary  for  the  court 
formally  to  allow  or  disallow  them  on  the  record.  It  will  be  sufficient  if  it 
appears  from  the  record  that  all  of  them  have  been  considered  by  the  court, 
and   allowed   or  disallowed,  and  the  report   reaffirmed   accordingly.^^ 

6.  Costs  upon  Allowance  or  Overruling  of  Exceptions. — By  §  84  of  the 
existing  rules  of  practice  in  equity,  it  is  provided  that,  "in  order  to  prevent 
exceptions  to  reports  from  being  filed  for  frivolous  causes,  or  from  mere  delay, 
the  party  whose  exceptions  are  overruled  shall,  for  every  exception  overruled, 
pay  costs  to  the  other  party,  and   for  every  exception  allowed  shall  be  entitled 

thereon,'  and  while  the  master  considered  40.    See   Dundee   Mortgage,   etc.,   Co.   v. 
the  whole  case,  apparently  without  objec-  Hughes,   124   U.   S.   157,   31    L.   Ed.'  357. 
tion,    we     do     not     regard     the     rule     laid  41.    Fourniquet  v.   Perkins,   16   How.   82, 
down  in   Kimberly  v.  Arms,  as  applicable.  14  L,.  Ed.  854;  Story  v.  Livingston,  13  Pet. 
The     question     whether     the      partnership  359,    10    L.    Ed.    200. 
should    be    held    void    from    its    exception  42.    Rule    83   of   Equity   Practice. 
was  not  submitted,  *  *  *  nor  whether  on  43.     Only  matters   excepted   to   be   con- 
other    grounds    the    whole    capital    should  sidered. — Medsker    v.    Bonebrake,    108    U. 
be    returned.      If   the   decree    had   been    in  S.  66,  27  L.  Ed.  654. 

accordance    with    the    conclusions    of    the  44.    Harding  v.   Handy,   11   Wheat.    103, 

master,   such   concurrent  action   would   in-  6  L.   Ed.  429. 

deed    have    been    of    well-nigh    controlling  "Were    it    otherwise,   were    the    court   to 

effect.   *  *  *   But  there   was   no   such  con-  look  into  the  immense  mass  of  testimony 

currence."  laid    before    the    commissioner,    the    refor- 

39.    Right   to  hearing   on   exceptions  to  ence  to  him  would  be  of  little  avail.     Such 

report. — Rule      83      of      Equity      Practice;  testimony,    indeed,    need    not    be    reported 

Pewabic    Min.    Co.    v.    Mason,    145    U.    S.  further  than  it  is  relied  on  to  support,  ex- 

349,   36   L.   Ed.   732;   Heckers  v.   Fowler,   2  plain,    or   oppose    a    particular    exception." 

Wall.  123,  17  L.  Ed.  759.     And  see  Fourni-  Harding   v.    Hand}'.    11    Wheat.    103,    6    L 

quet   V.    Perkins,    16    How.    82,    14    L.    Ed.  Ed.    429. 

854.  45.     Burden    of    proof    on    exceptant. — 

"According    to    the    ordinary    mode     of  Medsker   v.    Bonebrake,    108    U.    S.    66.    27 

proceeding  in  courts  of  equity,  instead   of  L.   Ed.  654. 

setting  aside  the  report  of  the  master,  the  46.     Formal    allowance    or   disallowance 

court    should    have    passed    its    judgment  of   exceptions    unnecessary. — ^"As     to    the 

upon   each   of  the   exceptions,   or   have   re-  report   of   the    .•.laster   and    the   exceptions 

manded  the  account  to  the  auditor  \vith  ad-  thereto  in  the  court  below,  although  those 

ditional     directions    as    to    the    principles  exceptions    were    not    formally    overruled 

upon  which  it  was  to  be   stated."     Kelsey  or  allowed;  yet  it  is  plain  that  in  the  final 

V.    Hobbv.    16    Pet.    269,    10    L.    Ed.    961,  decree    they    were    all    disposed    of.    some 

cited  in   French  v.  Hay,  22  Wall.  238,  248,  beiuL'-  allowed   .nnrl   r>tl-,pr<;  fiJ^nllowpd ;   and 

22  L.   Ed.  854.  no    argument    has    been    addressed    to    us 
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to  costs;  the  costs  to  be  fixed  in  each  case  by  the  court,  by  a  standing  rule  of 
the  circuit  court.-*^ 

7.    Dismissal  of  Bill  upon  Hearing  on  Exceptions. — See  note.*^ 
C.     Disposition  of  Report— 1.    In   General. — After  the  hearing  the  court 
may  accept  or  reject  the  report;'*^  or,  if  either  party  desires  it,  the  report  may,^ 
for  good  cause  shown,  be  recommitted.^*^ 

2.  Confirmation  of  Report — a.  Necessity. — In  General. — It  may  be  stated 
as  a  general  rule  that  a  judgment  or  decree  cannot  be  entered  in  conformity  with 
a  report  or  award,  until  it  is  accepted  or  confirmed  by  the  court.^i  fl^g  reason 
for  this  rule  is  that  whenever  the  report  is  presented,  and  before  it  is  accepted, 
the  party  against  wliom  it  i.-^  made  may  object  to  its  acceptance.''^-  Where  there 
is  no  agreement  to  that  eft'ect  no  judgment  can  be  entered  on  a  report  until  the 
same  has  been  accepted. ""^ 

b.  Application  by  Parties  as  Essential  to  Confirmation. — Confirmation  on 
Motion  by  Either  Party. — It  is  sometimes  provided  in  the  order  of  reference, 
that,  upon  the  return  of  the  report  of  the  master  therein,  either  party  may,  on 
proper  notice,  apply   for  the  confirmation  of  such  rcport.^^ 

Confirmation  in  Absence  of  Exceptions. — Under  the  present  rules  of 
equity  practice,  it  is  provided  that  if  no  exceptions  to  a  master's  report  are  filed 
within  the  prescribed  time,  by  either  party,  the  report  shall  stand  confirmed  on 
the  next  rule  day  after  such  time  has  expired.-'^^ 

c.  Judgment  on  Confirmation. — In  General. — If  the  court  confirms  the  report 
of  the  referee  under  a  reference  by  consent  of  the  parties,   it  gives  judgment 

accordinglv.'^^ 

Conclusiveness  of  Finding  after  Judgment  Rendered. — There  would 
seem  to  be  no  reason  why  a  decision  by  a  proper  and  sworn  oflker  of  a 'court 
of  chancery,  in  the  presence  and  hearing  of  both  parties,  according  to  the 
acknowledged  practice  and  usage  of  the  court,  on  the  very  matters  in   contro- 


upon  the  present  occasion,  which  points 
out  any  specific  errors,  which  require  cor- 
rection beyond  these  which  have  been  al- 
ready incidently  hinted  at."  Oliver  v. 
Piatt,   3    How.   333,   11   L.   Ed.   622. 

47.  Rule   84   of   Equity   Practice. 

48.  See  the  title  DISMISSAL,  DIS- 
COXTINU.ANCE  AND  NONSUIT,  vol. 
5,  p.  368.  See  Fourniquet  v.  Perkins,  16 
How.  82,  14  L.  Ed.  8.^)4.  And  see,  gen- 
erally, as  to  control  of  court  over  inter- 
locutory order,  judgment  and  decree, 
the  title  JUDGMENTS  AND  DECREES, 
vol.    7,   p.    .583. 

49.  Court  may  accept  or  reject  report. 
— Heckers  v.  Fowler,  2  Wall.  123,  17  L. 
Ed.  759;  Dundee  Mortgage,  etc.,  Co.  v. 
Hughes,  124  U.  S.  157,  31  L.  Ed.  357. 
See  ante,  "In  General,"  XII,  A,  1.^  And 
see  post,  "Confirmation  of  Report,"  XII, 
C,   2;    "ScttincT   Aside    Report,"    XII,   C,  3. 

50.  Recommittal. — Heckers  v.  Fowler, 
2  Wall.  12:'..  17  L.  Ed.  759.  See  post,  "Re- 
committal,"'   XII,    C,   4. 

51.  Necessity  for  confirmation. — Heck- 
ers V.  Fowler,  2  Wall.  123,  17  L.  Ed.  759; 
Railroad  Co.  v.  Swasey,  23  Wall.  405,  23 
L.  Ed.  136;  Craighead  v.  Wilson,  18  How. 
199,  15  L.  Ed.  332;  Maybin  v.  Coulon,  4 
Dall.  298,  1  L.  Ed.  841.  See  ante,  "In 
General,"    XII,   A,   1. 

"The  act  of  the  court  is  necessary  to 
give  effect  to  the  report  of  the  referees." 
Maybin  v.  Coulon,  4  Dall.  298,  1  L.  Ed. 
841. 


52.  Reason  for  rule. — Heckers  -v. 
Fowler,  2  Wall.  123,  17  L.  Ed.  759.  See 
ante,  "Right  of  Parties  to   File,"  XI,  A. 

53.  Heckers  v.  Fowler,  2  Wall.  123,  17 
L.    Ed.    759. 

Agreement  pf  parties  as  to  entry  of 
judgment  in  conformity  with  report. — The 
parties  to  a  pending  action  retcrred  by 
consent,  may,  however,  agree  that  the  re- 
port shall  have  the  same  force  and  effect 
as  a  judgment  of  the  court,  and  the  court 
may  order,  in  accordance  with  such  agree- 
ment, that  on  filing  the  report  with  the 
clerk  of  the  court,  judgment  shall  be  en- 
tered in  conformitj'  therewith,  the  same 
as  if  the  cause  had  been  tried  before  the 
court.  Heckers  v.  Fowler,  2  Wall.  123, 
17  L.  Ed.  759.  And  see  York,  etc.,  R.  Co. 
V.    Myers,   18    How.   246,    15   L.    Ed.    380. 

54.  Application  for  confirmation  on  no- 
tice to  opposite  party. —  Uarnard  v.  Gib- 
son. 7   How.  0:)0,   12  L.   Fd.  857. 

55.  Provision  of  Equity  Rule  83  as  to 
confirmation  in  absence  of  exceptions. — 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,  36  L.  Ed.  732;  Brockett  v.  Brockett, 
3  How.  691,  11  L.  Ed.  786;  Ex  parte  Jor- 
dan. 94  U.  S.  248,  24  L.  Ed.  123. 

56.  Judgment  in  accordance  with  re- 
port on  confirmation. — Dundee  Mortgage, 
etc.,  Co.  T.  Hughes,  124  U.  S.  157,  31  L. 
Ed.   357. 

Judgment  rendered  as  upon  special  ver- 
dict.— Missouri  statute,  see  Boogher  f. 
Insurance  Co.,  103  U.  S.  90,  26  L.  Ed. 
310. 
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versy,  not  excepted  to  by  the  other  party,  and  confirmed  by  the  court,  should 
not  be  as  satisfactory  evidence  of  any  fact  found  by  it,  as  the  verdict  of  a  jury.-^^ 
The  finding  of  a  referee,  upon  which  judgment  was  rendered,  hke  the  verdict 
of  a  jury,  constitutes  an  essential  part  of  the  record  of  the  case,  and  such  a 
finding  having  gone  into  the  judgment,  is  conclusive,  as  to  the  facts  found,  in 
all  subsequent  controversies  between  the  parties  on  the  same  matter.^^ 

3.  Setting  Aside;  Report — a.  Pozver  of  Court  to  Set  Aside. — The  court  by 
whom  a  reference  was  ordered,  may,  upon  motion,  set  aside  the  report  in  whole 
or  in  part.^^ 

b.  When  Proper. — A  report  may  be  set  aside  for  misbehavior,  partiality  or 
corruption  on  the  part  of  the  referee  ;^"  where  the  report  or  award  was  made 
without  due  notice  of  the  time  and  place  of  the  hearing  before  the  master  or 
referee  ;^^  where  there  is  an  evident  mistake  in  matter  of  fact;'^^  where  the 
referee  has  clearly  erred  in  matter  of  law  f'-^  for  violation,  by  the  referee,  of 
the  rule  of  evidence  requiring  the  presentation  of  the  best  proof  of  wdiich  a 
fact  reasonably  admits;^"*  for  refusal  to  allow  a  party  sufficient  time  to  obtain 
and  produce  necessary  evidence  ;^3  for  allowing  ex  parte  examination  of  wit- 
nesses,^^ or  for  uncertainty  in  the  report.*^"  It  has  been  held,  how^ever,  that 
mere  irregularities  in  the  admission  of  evidence  will  not  necessitate  setting 
aside  a  report.*^^  A  report  of  auditors,  appointed,  by  consent  of  parties,  in 
a  suit  in  equity,  is  not  in  the  nature  of  an  award  by  arbitrators,  but  may  be  set 
aside  by  the  court,  although  neither  fraud,  corruption,  nor  gross  misconduct 
on  the  part  of  the  auditors  be  proved.*^^ 

c.  Effect  Given  Conclusions  of  Report  on  Motion  to  Set  Aside. — In  the  statutes 
of  some  states  relating  to  references  by  consent  of  parties,  it  is  provided  that 
upon  a  motion  to  set  aside  the  report,  the  conclusions  thereof  shall  be  deemed 
and  considered  as  the  verdict  of  a  juryJ^ 

d.  Pozver  of  Court  to  J'ary  or  Modify  Findings  on  Setting  Aside  Report. — ■ 
Under  a  common  law  reference  it  is  held  that  the  court  has  no  power  to  modify 
or  vary  the  report  of  a  referee  as  to  matters  of  fact.     Its  only  authority  is  to 

57.  Conclusiveness  of  findings  after  con-  61.  Want  of  due  notice  of  hearing. — See 
firmation  and  judgment. — Hopkins  v.  Lee,       ante,  "Notice  to   Parties,"    IX,   B. 

0  Wheat.  109,  5  L.  Ed.  218.  62.    In  case  of  evident  mistake  in  matter 

58.  Conclusive  as  to  facts  found  in  all  of  fact.— Williams  v.  Craig,  1  Dall.  313,  1 
subsequent  controversies. — Lumber   Co.  v.       L.    Ed.    153. 

Buchtel,    101    U.    S.    638,   25    L.    Ed.    1074.  63.    Where  referee  has  erred  m  matter 

See.    generally,    the     title     RES      ADJU-  o*  law.— Williams  v.   Craig,  1  Dall.  313,   1 

DICATA  E.  Ed.  153. 

59.  Power  of  court  to  set  aside  report  J\,'l'''lfZlZ^  'Srir^  *°  presentation 
on   motion.-Dundee    Mortgage,    etc.,    Co.  ?f  i^^f,,^'',''^?"  rT^^l     "q'    ''■    P'^^'^ah 
V.   Hughes,   124   U.    S.   157,   31   L.    Ed.   357.  ^all.    31,3,    1    L..   Ed.    153^     See   ante,      Ad- 
And  see  cases  cited  in   notes   to  succeed-  jence ''    IX     g'^3     '       Sufhciency  of  Evi- 
ing  text  in  this   section.  ""es.^' Refusal' to'  allow    time    to    procure 

60.  Report  set  aside  for  misbehavior,  evidence.— Passniore  v.  Pettit,  4  Dall.  271, 
partiality  or  corruption  of  referee.— Ref-  j  l  Ed.  830.  See  ante,  "Right  of  Par- 
crees  ought  to  proceed,  not  only  so  as  to  ^j^g  ^q  Attend  and   Re  Heard  "  TX    C. 

do  justice,  but  to  avoid  the  appearance  of  qq     Allowance  of  ex  parte' examination 

injustice,    lest    a    precedent    should    be    es-  of  witnesses.— See   ante,   "I'.xainination   to 

tablishcd,  which  might  afterwards  be  per-  p,g    j,^    Presence    of   Thirties"    ]X     0    2    a 

verted  to  a  bad  use.     Misbehavior  is,  how-  q^     Report  set  aside   for  uncertai'nt"y.— 

ever,   a   reason   for  the   court   to   interpose  Young  ?•    Reuben    1  Dall    110    l   L    Ed    63 

and  set  aside  a  report,  no  less  than   par-  gS.  Mere  irregularity  insufficient  ground 

tiahty    and    cormption.      Innes    v     Miller,  for  setting   aside.— See   ante.   "Admissibil- 

1  Dall.  188,  1  L.  Ed  93.  See.  also  Wil-  jty,  Weight  and  Sufficiency  of  Evidence," 
hams  V.   Craig,   1   Dall.  313,   1   L.   Ed.   153.  jx.  0,  .3. 

"As  the  referees  are  judges  of  the  par-  69.    Power  of  court  to  set  aside  report 

ties'    own    choosing,   we   never   enter    into  of   auditors. —  Field   v.    Holland,    6    Cranch 

the  merits  of  the  causes  they  decide,  nor,  8,  3   L.    h'.d.   136. 

in  general  set  aside  their  reports  but  for  70.  Conclusions  considered  as  verdict 
misbehavior,  or  where  the  objections  arise  of  jury  under  Oregon  Code,  §  221. — Dun- 
on  the  face  of  the  proceedings."  Kunckle  dee  Mortgage,  etc.,  Co.  v.  Hughes,  124  U. 
V.  Kunckle,  1  Dall.  364,  1   L.   Ed.   178.  S.  157,  31  L.  Ed.  357. 
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confirm  or  reject,  and  if  the  report  be  set  aside,  the  case  stands  for  trial  precisely 
the  same  as  if  it  had  never  been  referred."^  In  some  jurisdictions,  however,  it 
is  expressly  provided  by  statute,  that  if  the  report  under  a  reference  by  consent, 
be  set  aside,  either  in  whole  or  in  part,  the  court  may  makie  another  order  of 
reference,  as  to  all  or  so  much  of  the  report  as  may  be  set  aside,  to  the  original 
referees  or  others,  or  it  may  find  the  facts  and  determine  the  law  itself,  and 
give  judgment  accordingly  J  ^ 

4.  Recommittal. — In  General. — A  report  of  a  referee  or  master  may  be 
recommitted,  with  a  view  to  its  alteration,  or  correction,  or  for  the  purpose  of 
inserting  matters  not  contained  in  the  first  report,  where  such  report  has  been 
set  aside  in  whole  or  in  part  ;"2  or  where  exceptions  thereto  have  been  allowed.'^* 
Where  a  party  wishes  to  contest  any  of  the  specific  charges  of  an  account,  he 
should  have  the  report  referred  back  to  the  master,  with  directions  to  state  an 
account.  The  account  returned  by  the  master  should  report  the  items  objected 
to  and  whether  they  were  allowed  and  the  testimony  or  reasons  justifying  his 
decision.     To  such  a  report  the  party  may  make  specific  objections."^ 

To  Whom  Referred. — The  recommittal  of  the  report  may  be  made  to  the 
original  referees  or  others.^^ 

Instructions  on  Recommittal. — Where  matters  are  again  referred  upon 
allowance  of  exceptions  to  a  report,  instructions  may,  if  necessary,  accompany 
such  recommittal.'" 

Exceptions   to    Second  Report. — Where  a  report  has  been   referred  back 
to  a  master  or  referee,  his  final  report  may  be  again  excepted  to.''^ 
XIII.    Review  of  Proceedings  by  Appellate  Court. 

As  to  the  reviewability,  in  the  appellate  court,  of  decisions  in  report  to  refer- 
ences, see  the  title  Appeal  and  Error,  vol.   1,  p.  952.     As  to  the  review  of 


71.  Power  of  court  on  setting  aside  re- 
port— Under      common-law      reference. — 

Dundee    Mortgugt,    etc.,    Co.    v.    Hughes, 
124   U.    S.    157,    31    L.    Ed.    357. 

72.  Power  of  court  on  reference  by  con- 
sent under  Oregon  Code,  §  221.— Dun- 
dee Mortgage,  etc.,  Co.  v.  Hughes,  124  U. 
S.   157,  31   L.    Ed.   357. 

In  Dundee  Mortgage,  etc.,  Co.  v. 
Hughes,  124  U.  S.  157,  31  L.  Ed.  357,  the 
court  held  that  as  there  was  in  the  case 
at  bar  no  written  consent  to  the  order  for 
a  trial  by  referee,  it  would  have  been 
error  in  the  court,  if  objection  had  been 
made,  to  proceed  with  a  new  trial  of  the 
case  after  report  was  set  aside  without 
a  stipulation  in  writing  waiving  a  jury, 
as  provided  by  §  649  of  the  Oregon  Re- 
vised Statutes;  but  no  such  objection  was 
made,  and  the  court  proceeded,  evidently 
in  accordance  with  the  understanding  of 
the  parties,  to  make  new  findings,  pre- 
cisely as  it  would  if  the  order  or  refer- 
ence had  been  actually  under  the  Code 
upon   a  consent   in   writing. 

"Had  the  attention  of  the  court  been 
called  to  the  exact  condition  of  the  rec- 
ord, the  error  would  probably  have  been 
avoided  by  the  filing  of  the  necessary 
stipulation  in  writing,  or  in  some  other 
way.  The  case,  therefore,  comes  here 
upon  the  ruling  at  the  trial  by  the  circuit 
court  without  a  jury,  when  there  had  been 
no  waiver  of  a  jury,  as  the  "itatute  re- 
quires, by  stipulation  in  writing,  signed 
by  the  parties  or  their  attorneys,  and  filed 
with  the  clerk.     Rulings  of  a  circuit  court 


made  under  such  circumstances  are  not 
reviewable  here.  Bond  v.  Dustin,  112  U. 
S.  604,  28  L.  Ed.  835,  and  the  cases  there 
cited.  The  concession  on  both  sides  that 
there  was  actually  no  consent  in  writing 
to  the  order  of  reference,  distinguishes 
this  case  materially  from  Boogher  z'.  In- 
surance Co.,  103  U.  S.  90,  26  L.  Ed.  310, 
where  the  existence  of  a  stipulation  in 
writing,  waiving  a  jury,  was  presumed 
under  the  circumstances  which  were  there 
presented."  Dundee  Mortgage,  etc.,  Co. 
V.    Hughes,    124   U.    S.    157,   31    L.    Ed.   357. 

73.  Recommittal  where  report  set  aside. 
— Dundee  Mortgage,  etc.,  Co.  v.  Hughes, 
124  U.  S.  157,  31  L.  Ed.  357.  And  see 
Topliflf  V.  Topliff,  145  U.  S.  156,  36  L.  Ed. 
658;  Story  v.  Livingston,  13  Pet.  359,  10 
L.    Ed.   200. 

74.  Where  exceptions  to  report  allowed. 
— Boogher  v.  Insurance  Co.,  103  U.  S.  90, 
26  L.  Ed.  310;  Livingston  z:  Woodworth, 
15  How.   546,  14  L.   Ed.   809. 

75.  Reference  back  with  directions  to 
state  an  account. — The  Ship  Potomac,  2 
Black  581,  17   L.   Ed.  263. 

76.  To  whom  made. — Dundee  Mortgage, 
etc.,  Co.  v.  Hughes,  124  U.  S.  157,  31  L. 
Ed.    357. 

77.  Instructions  on  recommittal. — 
Boogher  -■.  Insurance  Co.,  103  U.  S.  90, 
26  L.   Ed.   310. 

78.  Exceptions  to  second  report. — 
Young  7'.  Smith.  15  Pet.  287,  10  L.  Ed. 
741;  The  Ship  Potomac.  2  Black  581,  17 
L.  Ed.  263.  See  ante,  "Exceptions  to  Re- 
port," XI. 


REGULATE— REGULATION.  623 

findings  by  referees,  see  the  title  Appeal  and  Error,  vol.  1,  p.  1062.  As  to  the 
necessity  for  exceptions  below  to  master's  report,  see  the  title  Appeal  and 
Error,  vol.  2,  p.  114.  As  to  the  duty  of  the  appellant  to  have  exceptions  to  a 
master's  report  brought  into  the  appellate  court  as  part  of  the  record,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  221.  As  to  assignment  of  error  in  ruling  on 
report  of  master,  see  the  title  Appeal  and  Error,  vol.  2,  p.  268.  As  to  specifica- 
tion, in  brief,  of  error  in  ruling  upon  such  report,  see  the  title  Appeal  and 
Error,  vol.  2,  p.  272.  As  to  the  presumptions  in  the  supreme  court  with  regard 
to  the  findings  and  conclusions  of  a  master,  concurred  in"  by  the  circuit  court, 
see  the  title  Appeal  and  Error,  vol.  2,  p.  330. 

REFINED  SUGAR.— See  note  1. 

REFORMATION  OF  INSTRUMENTS.— See  the  title  Rescission,  Can- 
cellation and  Reformation. 

REFORMATORIES.— See  the  titles  Prisons  and  Prisoners,  vol.  9,  p.  729; 
Taxation. 

REFRESHING  MEMORY.— See  the  title  Witnesses. 

REFUNDING.— See  the  title  Municipal,  County,  State  and  Federal 
Securities,  vol.  8,  p.  685.    As  to  refunding  duties,  see  the  title  Revenue  Laws. 

REFUSAL. — A  refusal  implies  demand,  knowledge  or  notice.  A  party  can- 
not be  said  to  refuse  to  do  a  thing  of  which  he  knows  nothing.^ 

REFUSING  TO  COMPLY.— See  Failing  to  Comply,  vol.  6,  p.  241 

REGISTER.— See  Enroll— Enrollment,   vol.   5,  p.   798. 

REGISTRATION.— See  the  titles  Chattel  Mortgages,  vol.  3,  p.  711,  et 
seq. ;  Elections,  vol.  5,  p.  724;  Mines  and  Minerals,  vol.  8,  p.  414;  Mu- 
nicipal, County,  State  and  Federal  Securities,  vol.  8,  p.  679;  Recording 
Acts,  ante,  p.  587. 

REGULAR  SURVEY.— See  the  title  Marine  Insurance,  vol.  8,  p    183 

REGULARLY  ISSUED.— See  Genuine,  vol.  6,  p.  563,  et  seq. 

REGULATE— REGULATION.— See  note  3. 

1.  Refined  sugar.— See  Barlow  v.  United  STATE  AND  FOREIGN  COMMERCE 
States,  7  Pet.  404,  410,  8  L.   Ed.  728.     And       vol.   7,   p.   303,   et   seq. 

see  the  title   REVENUE  LAWS.  As   to   army  and   navy   regulations    see 

2.  Refusal.— Mutual  Life  Ins.  Co.  v.  the  title  ARMY  AND  NAVY,  vol.  2,  p. 
Hill,    178    U.    S.    347,    350,    44    L.    Ed.    1097.        499. 

3.  Banks  and  banking.— As  to  a  by-law  '^^  to  rules  and  regulations  by  the  reve- 
giving  a  bank  a  lien  on  stock  of  its  V^aVcP"''^'  ^^"^  ^^^  ^itle  REVENUE 
iebtors    not    being    "a    regulation    of    the       ivAWs. 

business  of  the  bank,  or  a  regulation  for  Regulation   of   tolls.— Where    it    is    pro- 

the    conduct    of    its    affair?."    within    the  7^^?^   in   a  charter  to  a  railroad   that  the 

meaning  of  the   National   Banking  Act  of  r^.''r'/"';i    "^^^    '°     regulate     tolls     and 

1864.  see  the  title   BANKS  AND  BANK-  freights  that  not  niore  than  a  certain  per 

ING    vol    3    p    169  ^^"^    P^'"   ^"""i"   shall    be    divided   on   the 

T,  '    •     '     'a    \      "  1  •       1  ^  capital  employed,  and  the   surplus  profits. 

Ferries.-As  to  where   simple  power  to  jf  .^all    be    paid    over    to    the    state 

establish   and  regulate   ferries   within   cor-  treasurer  for  the  use  of  schools,  the  words 

porate  limits  is  conferred  upon  a  munici-  "regulate   tolls"    embrace    not    onlv    fixin- 

pal    corporation,    it    does    not    possess    an  the  amount  to  be  charged  the  public '  but 

exclusive    power     and    cannot    grant    ex-  ^„   ^rder   for   the   division   of  earnings   be- 

^'^o'tItIT^  "i^  i'  *°o'^i        '  '^^  ^       ^'^  t^^^"  the  railroad  and  the  schools.     Terre 

FERRIES,  vol.   6,  p.   276.  Haute,    etc..    R.    Co.   v.    Indiana,   194   U.    S 

Intoxicating    liquor. — As    to    regulation  579,    5SS.    48    L.    Kd.    ii24. 
and    control    of    the    sale    of    intoxicating  Streets  and  highways. — The  word  regu- 

liquors,    see    the    title    INTOXICATING  late  is  one  of  broad  import.     So  where  a 

LIQUORS,  vol.   7,   p.   519.  city   was  given   power  to   open,   establish 

Regulations  rneaning  laws. — As  to  con-  and    improve    its    streets,    and   to    regulate 

stitutional   provisions   as   to  regulations  in  their  use.  the  right  to  require  payment  of 

relation  to  newly-acquired  territory  mean-  a    reasonable    sum    for    the    exclusive    use 

ing      laws,     see     the     title      CONSTITU-  by  a   telegraph   company  of  a   portion   of 

TIONAL  LAW,  vol.   4,  p.   105.  the  streets,  was  within  the  grant  of  power 

Regulation    of    carriers.— See    the    title  to  regulate  the  use.     St.  Louis  v   Western 

CARRIERS,    vol.    3,    p.    622,    et    seq.  Union    Tel.    Co..   149   U.   S.   465.   469.   37    L 

Regulation   of   commerce.— As    to    regu-  Ed.    810.      See   the    title    STREETS   AND 

lation  of  commerce,  see  the  title   INTER-  HIGHWAYS. 
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III.   Rehearing  by  Direction  of  State  Statutes,  630. 

CROSS    REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Judgments  and  Decrees, 
vol.  7,  p.  544:  Xew  Trial,  vol.  8,  p.  907;  Sentence  and  Punishment. 

As  to  mandamus  to  compel  rehearing,  see  the  title  Mandamus,  vol.  8,  p.  54. 
As  to  new  trial  in  equity,  see  the  title  New  Trial,  vol.  8,  p.  922.  As  to  opening 
default  judgments,  see  the  titles  Judgments  and  Decrees,  vol.  7,  p.  661 ; 
Limitations  of  Action  and  Adverse  Possession,  vol.  7,  p.  1037.  As  to 
setting  aside  submission  by  supreme  court,  see  the  title  Appeal  and  Error, 
vol.  2.  p.  359.  As  to  setting  up  federal  question  in  petition  for  rehearing,  see. 
the  title  Appeal  and  Error,  vol.  1,  p.  624;  vol.  2,  p.  202.  As  to  whether  bill  in 
chancery  by  United  Slates  to  set  aside  patent  treated  as  a  petition  for  a  rehear- 
ing, see"  the  title  Public  Lands,  ante,  p.  1. 

I.     Rehearing  in   Court  of  Equity  of  Original  Jurisdiction. 

A.  Discretion  of  Court. — The  granting  or  refusal,  absolute  or  conditional, 
of  a  rehearing  in  equity,  rests  in  the  discretion  of  the  court  in  which  the  case 
has  been  heard  or  tried. ^ 

1.      Discretion     of      court.— Roemer     v.  v.  Boyd,  113  U.  S.  756,  768,  28  L.  Ed.  1141; 

Bernheim,    132   U.    S.    103,   106,   33    L.    Ed.  United  States  v.  Rio  Grande,  etc.,  Irriga- 

277.  tion  Co.,  184  U.  S.  416,  422,  46  L.  Ed.  619. 

The   granting  of   a   rehearing  is   always  See,  also,  Boesch  v.   Graff,  133  U.   S.  697, 

in   the  sound  discretion   of  the  trial   court,  699,  33   L.   Ed.   787;    Brockett  v.   Brockett, 

and   is   not  founded   in   a   matter   of   right.  2  How.  238,  11  L.  Ed.  251;  Wylie  v.  Coxe, 

Buffington  v.  Harvey,  95  U.  S.  99,  100,  24  14   How.    1,   14   L.    Ed.   301;    McMicken   v. 

L.  Ed.  381;  Steines  v.  Franklin  County,  14  Perin,  18  How.  507,  511,  15  L.  Ed.  504. 

Wall.  15,  20  L.  Ed.  846;  Brown  z:  Aspden,  Object. — Petitions  for  rehearing  are  de- 

14    How.    25,    14    L.    Ed.    311;    Conboy    v.  signed  to  afford  the  trial  court  an  oppor- 

First    Nat.    Bank,    203    U.    S.    141,    145,    51  tunity  to  correct  its  own  errors.     Conboy 

L.    Ed.   128;    Public   Schools  v.   Walker,   9  t-.  First  Nat.  Bank,  203  U.  S.  141,  145,  51 

Wall.  603,  19  L.  Ed.  650;  United  States  v.  L.   Ed.   12S. 

Knight,  1  Black  488,  17  L.  Ed.  80;  Hardin  Imposing      conditions.— The      court     in 

(624) 
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B.  Grounds.— If,  in  point  of  fact,  the  complaint  was  not  included  among 
the  papers  before  the  circuit  court  of  the  United  States  in  granting  a  motion 
to  remand  a  cause  to  the  state  court,  and  it  had  been  omitted  by  mistake,  a 
rehearing  might  have  been  granted  in  the  discretion  of  such  circuit  court  upon 
a  showing  to  that  effect.- 

Newly-Discovered  Evidence. — See  post,  "Time,"   I,  C,  5. 

C.  Motion,  Application  or  Petition — 1.  In  Genkral. — A  petition  for  a 
rehearing  forms  no  part  of  the  record,-''  nor  are  affidavits  received  in  support 
of  a  motion  for  a  rehearing  which  i'S  denied  part  of  the  record  in  such  sense 
that  they  may  be  considered  by  the  supreme  court  on  appeal.** 

2.  Persons  Who  May  Make. — A  motion  for  a  rehearing  can  only  be  made 
by  parties  to  the  suit.^ 

3.  To  What  Court  AddrESSe^d. — An  application  for  a  rehearing  must  be 
addressed  to  the  trial  court.*' 

4.  Leave;  of  Court. — A  motion  for  a  rehearing  may  be  made  without  leave.''' 

5.  Time). — A  court  of  equity  can  grant  a  rehearing  during  the  term  at  which 
the  final  decree  was  rendered,  but  not  thereafter."* 

Under  the  88th  Rule  of  Equity  Practice. — The  88th  rule  of  equity  practice 
for  the  courts  of  the  United  States  provides:  "No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall  have  been  entered 
and  recorded,  if  an  appeal  lies  to  the  supreme  court."  But  if  no  appeal  lies, 
the  petition  may  be  admitted  at  any  time  before  the  end  of  the  next  term  of 
tlie  court,  in  the  discretion  of  the  court. ^ 


granting  a  rehearing  may  impose  such 
terms  and  conditions  as  it  sees  tit.  Roemer 
V.  Bernheim,  132  U.  S.  103,  106,  33  L.  Ed. 
277. 

A  suit  in  equity  for  the  infringement  of 
a  patent  was  heard  and  decided  on  the 
merits  in  favor  of  the  defendant.  The 
terms  imposed  as  a  condition  precedent 
to  a  rehearing  were  not  complied  with. 
Afterwards  the  plaintiff  sought  to  put  in 
evidence  a  disclaimer.  It  was  held  that 
the  disclaimer  was  not  in  the  case. 
Roemer  v.  Bernheim,  132  U.  S.  103,  106, 
33  L.  Ed.  277.  See  the  title  PATENTS, 
vol.   9,   p.    247. 

2.  Grounds. — In  re  Sherman,  124  U.  S. 
364,  369,  31   L.   Ed.  423. 

3.  Motion,  application  or  petition. — La- 
grange V.  Chouteau,  4  Pet.  287,  7  L.  Ed. 
861,  appealed  from  state  supreme  court; 
Corkran  Oil,  etc.,  Co.  v.  Arnaudet,  199  U. 
S.  182,  193,  50  E.  Ed.  143;  Leeper  v. 
Texas,  139  U.  S.  462,  35  L.  Ed.  225; 
Chapin  v.  Eye,  179  U.  S.  127,  45  L.  Ed. 
119;  French  v.  Taylor,  199  U.  S.  274,  279, 
50  L.  Ed.  189.  See  the  title  APPEAL 
AND    ERROR,    vol.    2,    p.    202. 

4.  Giles  V.  Heysinger,  150  U.  S.  627, 
37    L.    Ed.    1204. 

5.  Persons  who  may  make. — Sage  v.  Cen- 
tral R.  Co.,  93  U.  S.  412,  418,  23  L.  Ed. 
933. 

6.  To  what  court  addressed. — Roemer 
V.  Simon,  91  U.  S.  149,  23  L.  Ed.  267, 
in  which  it  was  held  that  after  an  appeal 
in  equity  to  the  supreme  court,  that  court 
could  not,  upon  motion,  set  aside  the  de- 
cree of  the  court  below  and  grant  a  re- 
hearing. 

7.  Leave  of  court.— Saee  7\  Central  R. 
Co.,   93    U.   S.   412,   418,   23   L-    Ed.   933. 

10  U  S  Enc— 40 


8.  Time. — Henderson  v.  Carbondale 
Coal,  etc,  Co.,  140  U.  S.  25,  40,  35  L.  Ed. 
332;  Lewisburg  Bank  v.  Sheffey,  140  U. 
S.  445,  451,  35  L.  Ed.  493;  Bushnell  v. 
Crooke  Min.,  etc.,  Co.,  150  U.  S.  82,  37 
L.  Ed.  1007;  McMicken  v.  Perin,  18  How. 
507,  511,  15  L.  Ed.  504;  Cameron  v.  Mc- 
Roberts,  3  Wheat.  591,  4  L.  Ed.  467;  Doss 
V.  Tyack,  14  How.  297,  313,  14  L-  Ed. 
428;  Basset  v.  United  States,  9  Wall.  38, 
41,  19  L.  Ed.  548;  Roemer  v.  Simon,  91 
U.  S.  149,  150,  23  L.  Ed.  267;  Insurance 
Co.  V.  Boon,  95  U.  S.  117,  143,  24  L.  Ed. 
395;  Cambuston  v.  United  States,  95  U.  S. 
285.  287,  24  L.  Ed.  448.  See  the  title 
JUDGMENTS  AND  DECREES,  vol.  7, 
p.    580,    et    seq. 

An  application  for  a  rehearing  made 
after  the  expiration  or  adjournment  of 
the  term  at  which  the  final  decree  was 
entered  is  too  late  and  cannot  be  enter- 
tained. Lewisburg  Bank  zk  Sheffey,  140 
U.  S.  445,  451,  35  L.  Ed.  493,  citing  Mc- 
Micken V.  Perin,  18  How.  507,  511,  15  L. 
Ed.  504;  Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  Ed.  267,  and  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S.  207, 
34  L.  Ed.  97;  Bushnell  v.  Crooke  Min., 
etc.,  Co.,  150  U.  S.  82,  37  L.  Ed.  1007, 
citing  Hudson  7'.  Guesticr,  7  Cranch  1,  3 
L.  Ed.  •r?49;  Browdcr  7'.  Mc.Arthnr,  7 
Wheat.  58.  5  L.  Ed.  397;  Sibbald  7'.  United 
States,  12  Pet.  488.  9  L.  Ed.  1167;  Brooks 
V.  Railroad  Co.,  102  U.  S.  107.  26  L.  Ed. 
91.  and  Williams  7'.  Conger,  131  U.  S.  390, 
33   L.   Ed.  201. 

9,  Under  the  88th  rule  of  equity  prac- 
tice.— .\spcn  Min..  etc..  Co.  v.  Billings, 
150  U.  S.  31.  36,  37  L.  Ed.  986;  Moelle"  7'. 
Sherwood.   148  U.  S.  21,  26.  37  L.   Ed.  350. 

A  petition   for  a  rehearing  was  allowed 
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On  proceedings  on  a  mandate  from  the  supreme  court  of  the  United  States,. 
the  court  below  has  no  authority  to  disturb  the  decree  and  cannot  open  the  case 
for  a  rehearing.  ^^ 

Presumption  That  Application  Granted  in  Time.— Where  an  apphcation 
for  a  rehearing  was  passed  upon  as  having  been  duly  made,  the  presumption 
must  be  indulged  that  it  was  entertained  by  the  court  in  the  first  instance  and 
during  the  term  at  which  the  decree  was  pronounced.  ^^ 

6.  Practice  on  Application. — Where  a  motion  for  a  rehearing  is  permitted 
to  be  argued  and  heard  before  four  of  the  judges  of  the  court  and  there  is  an 
equal  division,  it  is  denied. ^- 

After  the  record  has  been  filed  in  the  supreme  court,  the  court  below, 
although  the  term  still  continues,  cannot  grant  a  rehearing,  without  the  consent 
of  the*'  appellate  court.  In  such  case  the  proper  practice  would  be  to  make 
application  to  the  court  below  for  a  rehearing,  and  have  that  court  send  to  the 
supreme  court  a  request  for  a  return  of  the  record,  in  order  that  it  might  pro- 
ceed further  with  the  cause.  Should  such  a  request  be  made,  the  supreme  court 
might  in  a  proper  case  and  under  proper  restrictions,  make  the  necessary  order; 
but  it  cannot  make  such  an  order  on  the  application  of  the  parties. ^-^ 

Correcting  Record  by  Order  Nunc  Pro  Tunc— See  ante,  "Time,"  I,  C,  5. 

D.  Effect  on  Original  Decree. — A  petition  for  rehearing  filed  during  the 
term  and  actually  entered  by  the  trial  court  suspends  the  operation  of  the 
orio-inal  decree  until  the  petition  is  disposed  of,  and  it  is  not  effectual  and  final 
until  the  motion  is  overruled.^"* 

II.    Rehearing  on  Appeal. 

A.  Power  and  Discretion  of  Court — 1.  In  General. — The  supreme 
court  of  the  United  States  has  power  to  open  a  judgment  it  has  rendered  within 
the  term,  and  continue  or  rehear  the  case.^^     A  reargument  or  rehearing  before 

in  a  circuit  court  under  88th  rule  in  equity 
in  cases  where  no  appeal  lies  from  the  de- 
cree to  the  supreme  court  of  the  United 
States.  That  no  appeal  from  the  decree 
would  lie  was  not  controverted  by  the  de- 
fendant but  conceded  as  true,  and  the  case 
being  submitted  there  was  a  decision  on 
the  rehearing.  It  was  held  that  it  is  too 
late  for  the  defendant  to  object  to  the 
rehearing  on  the  ground  that  an  appeal 
from  the  decree  would  lie.  His  conces- 
sion upon  which  the  petition  was  heard 
cannot  be  recalled.  Moelle  v.  Sherwood, 
148  U.   S.  21,  26.  Tt   U   Ed.  350. 

10.  After  mandate.— In  re  Potts,  166  U. 
S  263,  41  L.  Ed.  994;  Chaires  v.  United 
States,  3  How.  611,  11  U  Ed.  749;  Kings- 
bury V.  Buckner,  134  U.  S.  650.  671,  33 
U  Ed.  1047;  Sibbald  v.  United  States,  12 
Pet  488,  9  L.  Ed.  1167;  Roemer  v.  Simon, 
91  v.  S.  149,  23  L.  Ed.  267.  See  the  title 
MANDATE  AND  PROCEEDINGS 
THEREON,  vol.  8.  p.   132.  ,      . 

11.  Presumption  that  application 
granted  in  time. — Aspen  Min.,  <;tc.,  Co.  v. 
Billings  150  U.  S.  31.  37,  37  U  Ed.  986; 
Fowler  v.  Equitable  Trust  Co.,  141  U.  S. 
384.   394,   35    U    Ed.    786. 

Correcting  record  by  order  nunc  pro 
tunc— If,  before  the  end  of  the  term  at 
which  the  final  decree  is  rendered,  a 
rehearing  is  granted  and  the  clerk  omits 
to  enter  an  order  to  that  effect,  it  is 
within  the  power  of  the  court  at  the  suc- 
ceeding term,  by  an  order  nunc  pro  tunc, 
to     make     the     record     speak     the    truth. 


Fowler  V.  Equitable  Trust  Co.,-  141  U.  S. 
384,  394,  35  L.  Ed.  786,  citing  Stockton  v. 
Bishop,  4  How.  155,  167,  11  U  Ed.  918,  and 
Townsend  v.  Jemison,  7  How.  706,  718, 
12   L.    Ed.   880. 

12.  Practice  on  application. — Carmich- 
ael  V.  Eberle,  177  U.  S.  63,  66,  44  U  Ed. 
672. 

13.  Roemer  v.  Simon,  91  U.  S.  149,  23 
U  Ed.  267;  In  re  Potts,  166  U.  S.  263,  41 
U    Ed.    994. 

14.  Effect  on  original  decree. — Cambus- 
ton  V.  United  States,  95  U.  S.  285,  287,  24 
L.  Ed.  448;  Wylie  v.  Coxe,  14  How.  1,  14= 
L.  Ed.  301;  Brockett  v.  Brockett,  2  How. 
238,  240,  11  U  Ed.  251;  Sage  v.  Central  R. 
Co.,  93  U.  S.  412,  418,  23  U  Ed.  933; 
Texas,  etc.,  R.  Co.  v.  Murph,v,  111  U.  S. 
488,  28  L.  Ed.  492.  See,  also,  Slaughter- 
House  Cases,  10  Wall.  273,  293,  19  L.  Ed. 
915;  Memphis  v.  Brown,  94  U.  S.  715,  717. 
24  L.  Ed.  244;  Aspen  Min..  etc.,  Co.  v. 
Billings,  150  U.  S.  31,  36,  37  L.  Ed.  986; 
Voorhees  v.  Noye  Mfg.  Co..  151  U.  S. 
135,  38  L.  Ed.  101.  See  the  title  APPEAL 
AND   ERROR,  vol.  2,  p.   136. 

Effect  of  the  88th  rule  of  equity  prac- 
tice.— .\nd  this  is  so  notwithstanding  the 
88th  rule.  Aspen  Min.,  etc.,  Co.  v.  Bil- 
lings, 150  U.  S.  31,  36,  37  U  Ed.  986;  God- 
dard  v.  Ordway,  101  U.  S.  745,  25  U  Ed. 
1040. 

15.  Power  and  discretion  of  court. — 
United  States  v.  Knight,  1  Black  488,  490, 
17  U   Ed.  80.     See  post,  "Time,"  II,  C.  3. 
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the  supreme  court  of  the  United  States  is  not  a  matter  of  right  but  rests  in  the 
sound  discretion  of  the  court. ^'^ 

Power  to  Grant  Ex  Mero  Motu.— A  reargument  may  be  ordered  by  the 
court  on  its  own  motion. i" 

2.  Rules  Governing  Exercise. — It  is  a  well-settled  rule  of  the  supreme  court 
of  the  United  States  that  no  reargument  or  rehearing  can  be  granted  unless  one 
of  the  justices  who  concurred  in  the  judgment,  doubting  the  correctness  of  his 
opinion,  so  desires, ^^  and  not  then  unless  the  proposition  receives  the  support 
of  a  majority  of  the  court  ;i'^  and  this  is  also  true  of  permission  to  argue  such 
application  ;2"  but  when  that  is  the  case  it  will  be  ordered  without  waiting  for 
the  application  of  counsel.  The  court  will,  of  its  accord,  apprise  the  counsel 
of  its  wishes  and  designate  the  points  on  which  it  desires  to  hear  them. 21 

The  rules  of  the  English  courts  of  chancery,  in  relation  to  rehearings, 
have  not  been  adopted  by  the  supreme  court  of  the  United  States. 22 

B.  Grounds.— Decision  by  Divided  Court. — A  rehearing  will  be  granted 
after  a  decision  by  a  divided  court,  where  an  important  constitutional  question 
is  involved. 23  But  a  rehearing  of  a  case  decided  by  a  divided  court  will  be  denied 
where  no  important  constitutional  question  is  involved. 2'*  For  other  instances 
in  which  the  court  granted  or  refused  to  grant  a  rehearing,  see  note.-'' 


16.  Brown  v.  Aspen,  14  How.  25,  14  L. 
Ed.  311. 

17.  Power  to  grant  ex  mero  motu.— -i 
Knickerbocker  Life  Ins.  Co.  v.  Pendle- 
ton, 115  U.  S.  339,  29  L.  Ed.  432.  See 
post,  "Rules  Governing  Exercise,"  II, 
A    2 

'18.  Carmichael  v.  Eberle,  177  U.  S.  63, 
66,  44  L.  Ed.  672;  Ambler  v.  Whipple,  23 
Wall.  278,  281,  23  L.  Ed.  127;  Public 
School  V.  Walker,  9  Wall.  603,  19  L.  Ed. 
650;  United  States  v.  Knight,  1  Black  488; 
17  L.  Ed.  80;  Brown  v.  Aspden,  14  How. 
25,  44,   14   L.    Ed.   311. 

19.  Ambler    v.    Whipple,    23    Wall.    278 
282,  23   L.   Ed.   127;   Carmichael  v.   Eberlejt 
177    U.    S.    63,    66,    44    L.    Ed.    672. 

20.  Carmichael  v.  Eberle,  177  U.  S.  63, 
66,  44  L.   Ed.  672. 

21.  Public  Schools  v.  Walker,  9  Wall. 
603,  604,  19  E-  Ed.  650;  Brown  v.  Aspden, 
14  How.  25,  14  L.  Ed.  311.  See,  also, 
United  States  v.  Knight,  1  Black  488,  489, 
17  E.  Ed.  80;  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  115  U.  S.  339,  29  L-  Ed. 
432. 

And  this  is  so  whether  the  decree  of 
the  court  below  was  affirmed  by  an 
equally  divided  court  or  a  majority,  or 
whether  the  case  is  one  at  common  law  or 
chancery.  Brown  v.  Aspden,  14  How. 
25,  14  L.   Ed.  311. 

Petition  for  reargument. — Where  the 
court  does  not  on  its  own  motion  order  a 
rehearing,  it  will  be  proper  for  counsel  to 
submit  without  argument,  a  brief  written 
or  printed  petition  or  suggestion  of  the 
point  or  points  thought  important.  If 
upon  such  petition  or  suggestion  any 
judge  who  concurred  in  the  decision 
thinks  proper  to  move  for  a  rehearing  the 
motion  will  be  considered.  If  not  so 
moved  the  rehearing  will  be  denied  as  of 
course.  Public  Schools  v.  Walker,  9 
Wall.  603,  604.  19  L.  Ed.  650.  See.  also, 
Brooks  V.  Railroad  Co.,  102  U.  S.  107,  26 
L.  Ed.  01. 


The  practice  in  respects  to  orders  for 
rearguments  was  first  formally  announced 
-n  Brown  v.  Aspden,  14  How.  25,  14  L. 
Ed.  311.  Down  to  that  time  such  an  or- 
der could  be  made  only  on  the  application 
of  some  member  of  the  court  who  con- 
curred in  the  judgment,  and  this  con- 
tinued until  Public  Schools  v.  Walker,  9 
Wall.  603,  19  L.  Ed.  650,  when  leave  was 
given  counsel  to  submit  a  petition  to  the 
same  eflfect.  In  all  other  respects  the 
rule  is  now  substantially  the  same  as  it 
was  before  this  relaxation.  Brooks  v. 
Railroad   Co.,   102   U.   S.   107,   26   U.   S.   91. 

22.  Brown  v.  Aspden,  14  How.  25,  14 
L.    Ed.    311. 

23.  Decision  by  divided  court. — Home 
Ins.  Co.  V.  New  York,  119  U.  S.  129,  30 
L.  Ed.  350;  Shreveport  v.  Holmes,  125  U. 
S.  694,  31  L.  Ed.  854.  See,  also,  Louisi- 
ana V.  New  Orleans,  131  U.  S.,  appx.  cci, 
26   L.    Ed.   427. 

In  cases  where  constitutional  questions 
are  involved,  unless  a  majority  of  the 
judges  of  the  supreme  court  of  the  United 
States  concur  in  opinion,  it  is  not  the 
practise  of  the  court  to  deliver  any  judg- 
rnent,  except  in  cases  of  absolute  neces- 
sity; and  ft  is  a  custom  where  the  decision 
of  such  questions  is  not  that  of  a  majority 
of  the  whole  court  to  direct  that  the 
case  shall  be  reargued  before  a  full  court. 
Briscoe  v.  Commonwealth  Bank,  8  Pet. 
ns,  8  L.  Ed.  887.  See,  also.  New  York  v. 
Miln,    9    Pet.    85,    9    L.    Ed.    60. 

24.  Shreveport  v.  Holmes,  l^j  U.  S. 
694,    31    L.    Ed.    854. 

So  held  where  the  decree  of  the  court 
below  was  aftirmed  by  an  equally  divided 
court.  Brown  v.  Aspden,  14  How.  25,  14 
L.    Ed.    311. 

25.  That  notice  had  not  been  given  of 
a    motion    to    dismiss    a    writ    of    error,    is 
ground  for  a   rehearing  after  judgment  of 
dismissal.      Caldwell   v.    Texas,    141    U.   S 
209,    35    L.    Ed.    718. 

Where  a  dismissal  cf  the  writs  of  errnr 
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Rehearing  on  Appeal  from  Admiralty  Court. — On  an  appeal  in  a  prize 
case  from  an  adniirally  court  a  rehearing  may  be  granted  upon  the  grounds  that 


was  ordered  on  a  mistaken  assumption  of 
fact  justified  by  the  record,  that  only  ab- 
stract questiou-s  remained  to  be  decided, 
motions  for  a  rehearing  showing  facts  not 
appearing  in  the  records  and  justifying 
substantial  relief  will  be  granted;  the 
judgment  of  dismissal  set  aside,  and  the 
cases  decided  upon  the  argument  already 
made  by  counsel  for  both  parties.  Secu- 
rity, etc.,  Ins.  Co.  v.  Prewitt,  202.  U.  S. 
246.    24S,    .50    L.    Ed.    1013. 

Cause  heard  without  argument — Mo- 
tion by  amicus  curiae. — A  motion  for  a 
rehearing  tiled  by  an  amicus  curi£E,  upon 
the  ground  that  the  cause  involved  the 
rights  and  claims  of  numerous  parties 
situated  as  the  appellee,  which  would  be 
irrevocably  determined  by  the  decision  of 
the  court,  the  appellee  in  the  cause  hav- 
ing permitted  it  to  be  brought  to  a  hear- 
ing, without  appearing  by  counsel  and 
without  any  argument  on  that  side  of  the 
question,  may  be  granted.  Green  v.  Bid- 
die,  8  Wheat.   1,   18,  5   L.   Ed.   547. 

To  enable  the  supreme  court  to  con- 
sider a  case  decided  by  the  highest  state 
court. — Where  the  rule  of  decision  in  the 
federal  court  is  that  prevailing  in  the 
state  court,  an  application  to  open  a  judg- 
ment to  enable  the  supreme  court  of  the 
United  States  to  consider  a  case  decided 
by  the  highest  court  of  the  state,  there 
having  been  no  opportunity  to  present  the 
iFull  text  of  the  opinion  of  the  state  court, 
will  be  granted  and  the  judgment  sus- 
pended that  an  opportunity  of  presenting 
such  opinion  may  be  had.  Osborne  v. 
Adams  County,  109  U.  S.  1,  27  L.  Ed.  83.5. 

It  appearing  in  such  cases  that  the  de- 
cision of  the  state  court  was  an  authority 
supporting  the  judgment  of  the  supreme 
court  of  the  United  States,  the  rehearing 
was  denied.  Osborne  v.  Adams  County, 
100   U.   S.   1,   27    L.   Ed.   835. 

Where  there  is  an  imperfection  in  the 
record,  it  is  within  the  discretion  of  the 
supreme  court  of  the  United  States  to 
grant  a  rehearing.  Ambler  v.  Whipple, 
23  Wall.  278,  23  L.   Ed.  127. 

A  rehearing  will  not  be  granted  on  the 
ground  that  the  record  on  which  the  case 
was  heard  was  imperfect,  it  appearing  by 
an  examination  of  the  parts  which  on  th.-; 
original  hearing  were  left  out  but  which 
were  now  brought  up,  that  they  presented 
nothing  but  matter  which  did  not  affect 
the  merits  of  the  case  or  matter  which 
further  established  that  which  the  court 
in  giving  its  decree  considered  to  be  al- 
ready otherwise  abundantly  proved.  Am- 
bler V.  Whipple,  23  Wall.  278,  23  L.  Ed. 
127. 

A  petition  for  a  rehearing  suggested 
that  the  decree  brought  up  by  an  appeal 
perfected  March  30,  1879,  was  not  "what 
it  is  recited  to  be  in  the  prayer  for  ap- 
peal   in    the    circuit    court,    *   *   *    but    one 


rendered  subsequently  thereto  and  merely 
in  execution  of  it,  and  that  it  is,  there- 
fore, not  the  subject  of  an  appeal"  and 
claimed  that  the  appeal  should  be  dis- 
missed for  want  of  jurisdiction.  It  was 
held  that  a  rehearing  will  be  granted  "to 
enable  the  parties  to  present  whatever 
question  arises  upon  the  record  as  it  is 
now  before  us,  or  upon  a  complete  record 
when  supplied,  upon  the  appeal  prayed 
for  and  perfected  on  March  26,  1879,  and 
the  decree  of  the  court  will  be  to  that 
extent  and  ior  that  purpose  set  aside." 
Chicago,  etc.,  R.  Co.  v:  Fosdick,  106  U. 
S.   47,   80,   27   L.   Ed.   47. 

Defect  of  parties. — The  supreme  court 
may  grant  a  rehearing  because  of  a  de- 
fect of  parties.  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  115  U.  S.  339,  29  L.  Ed. 
432. 

To  obtain  record  of  another  suit. — A 
petition  for  a  rehearing  asked  to  the  end 
that  a  complete  record  in  another  suit 
might  be  obtained  and  embodied  in  the 
transcript  of  the  case  before  the  court, 
will  be  denied  where  the  decree  therein  is 
not  pleaded  for  any  purpose,  and  where 
it  is  apparent  that  there  was  no  adjudica- 
tion upon  the  merits,  and  that  the  decree 
of  dismissal  .therein  concluded  none  of  the 
parties  to  it.  County  of  Morgan  v.  Allen, 
103  U.   S.  498,   515,  26   L.   Ed.   498. 

Misstatement  in  opinion  of  court. — .\  pe- 
tition for  a  rehearing  calling  the  attention 
of  the  court  to  a  misstatement  in  its  opin- 
ion will  be  denied.  Love  v.  Flahive,  206 
U.   S.  356,  51   L.   Ed.   1093. 

Misapprehension  of  decision  of  court. 
— A  petition  for  a  rehearing  which  rests 
upon  a  misapprehension  of  the  scope  and 
meaning  of  the  decision  of  the  court  will 
be  denied.  Green  Bav,  etc..  Canal  Co.  v. 
Patten  Paper  Co.,  173  U.  S.  179,  189,  43 
L.  Ed.  658;  Williams  v.  Conger,  131  U.  S. 
390,  33  L.  Ed.  201. 

The  existence  of  new  and  material  evi- 
dence is  not  ground  for  a  rehearing  in  the 
supreme  court  of  the  United  States.  Max- 
w^ell  Land-Grant  Case,  122  U.  S.  365,  375, 
30  L.  Ed.  1211.  See  post,  "Practice  on 
.application,"    II,    C,    4. 

Right  asserted  dependent  upon  state 
statutes. — Where  the  right  asserted  as  a 
ground  depends  upon  a  comparison  and 
construction  of  the  state  statutes  and  has 
already  been  denied  by  the  highest  state 
court  any  reasonable  doubt  will  be  re- 
solved in  favor  of  that  construction 
adopted  by  the  state  court,  and  a  rehear- 
ing denied.  Yazoo,  etc.,  R.  Co.  v.  Adams, 
181  U.  S.  580,  45  L.  Ed.  1011.  So  held  as 
to   a   claim   when   taxes   become   due. 

Record  in  confused  state. — See  post, 
"Practice    on    .\pplicatinn,"    II.    C,    4. 

Grounds  which  do  not  justify  change 
of  judgment  if  rehearing  granted. — See 
post,  "Practice  on   Application,"    II,   C,   4. 
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the  decree  had  erred  in  fact;  and  because  there  had  been  a  discovery  of  material 
testimony  since  it  was  pronounced. ^^ 

C.  Motion,  Application  or  Petition — 1.  What  Constitutes. — An  applica- 
tion to  the  court  to  vacate  a  decree  which  had  been  entered  at  a  former  date  in 
the  term,  improvidently  and  without  sufficient  consideration,  and  for  leave  to 
argue  the  case  before  a  full  court;  is  in  no  just  sense  a  petition  for  a  rehearing 
and  is  addressed  entirely  to  the  discretion  of  the  court,  and  depends  on  facts 
within  the  knowledge  of  the  justices. 2" 

2.  Persons  Who  May  Make. — Amicus  Curiae. — See  ante,  "Grounds,"  II,  B. 

3.  Time. — A  rehearing  or  reargument  cannot  be  had  at  a  subsequent  term 
unless  ordered  at  the  term  at  which  the  judgment  was  entered. ^^^  Therefore,  an 
order  for  a  reargument  must  be  made,-'^  and  a  petition  for  a  rehearing  must  be 
filed,^'^  at  the  term  in  which  the  judgment  was  rendered.  Such  petition  cannot 
be  filed  at  a  subsequent  term,^!  unless  so  ordered  at  the  term  at  which  the  judg- 
ment was  rendered.^2  nor  can  it  be  renewed  at  such  term  after  having  been  over- 
ruled at  the  term  at  which  the  judgment  was  entered.^^ 

After  a  mandate  no  rehearing  will  be  granted.-""* 

On  Subsequent  Appeal. — A  rehearing  will  not  be  granted  on  a  subsequent 
appeal,  as  nothing  is  brought  up  but  the  proceeding?  subsequ^^u  to  the  manflate.^'' 

As  to  force  and  effect  of  decree  on  second  appeal. — See  the  titles  Appeai, 
AND  Error,  vol.  2,  p.  412;  Res  Adjudicata. 


26.  Rehearing  on  appeal  from  admiralty 
court. — The  Resolution,  2  Dall.  19,  1  L. 
Ed.  271,  federal  court  of  appeals  case,  De- 
cember   session,    1781. 

27.  What  constitutes. — Goddard  v.  Ord- 
way,  101  U.  S.  745,  751,  25  L.  Ed.  1040. 
The  supreme  court  of  the  District  of 
Columbia  affirmed  a  decree  and  allowed 
an  appeal  therefrom  which  was  not  per- 
fected. A  motion  was  thereupon  made 
and  entered  upon  the  minutes  to  vacate 
the    affirmance    and    grant    a    reargument. 

28.  Time. — Brown  v.  Aspden,  14  How. 
25,  14  L.  Ed.  311.  See,  also,"  Schell  v. 
Dodge,   107  U.   S.   629,   630,  27   L.    Ed.   601. 

29.  Brown  v.  Aspden,  14  How.  25,  14 
L.  Ed.  311;  Brooks  v.  Railroad  Co.,  102  U. 
S.  107.  26  L.  Ed.  91;  United  States  v. 
Knight,  1  Black  488,  17  L.  Ed.  80.  See, 
also,  Schell  r.  Dodge,  107  U.  S.  629,  630, 
27    L.    Ed.    601. 

30.  Public  Schools  z:  Walker,  9  Wall. 
603,  19  L.  Ed.  650:  Hudson  v.  Guestier,  7 
Cranch  1,  3  L.  Ed.  249;  Brooks  v.  Rail- 
road Co.,  102  U.  S.  107,  26  L.  Ed.  91.  S<.e, 
also,  Knickerbocker  Life  Ins.  Co.  v. 
Pendleton,   115   U.    S.   339,   29    L.    Ed.   432. 

31.  Brown  v.  Aspden,  14  How.  25,  14  L. 
Ed.  311;  United  States  v.  Knight,  1  Black 
488,  17  L.  Ed.  80;  Brooks  v.  Railroad  Co., 
102  U.  S.  107,  26  L.  Ed.  91;  Bronson  v. 
Schulten,  104  U.  S.  410,  415,  26  L.  Ed. 
797;  Watterson  v.  Payne,  154  U.  S.  5 J 4, 
15   L.    Ed.   899. 

In  Hudson  v.  Guestier,  7  Cranch  1,  3 
L.  Ed.  249,  a  motion  was  made  at  the  Feb- 
ruary term,  1812,  for  a  rehearing  in  a  case 
decided  two  years  before;  but  the  court 
said:  "The  case  could  not  be  reheard 
after   the   term   in    which    it   was   decided." 

32.  Order  giving  opportunity  to  present 
petition  in  vacation  at  subsequent  term. — 
An  order  entered  on  the  last  day  of  the 
term    giving    opportunity    to    pla'^-tifF    in 


error  to  present  a  petition  for  rehearing 
during  the  vacation,  continues  the  juris- 
diction of  the  court  to  the  next  term. 
Gila  Bend  Reservoir,  etc.,  Co.  v.  Gila 
Water   Co..   205   U.   S.   279,   51   L.   Ed.   SOI. 

33.  Renewal  of  application  after  term. 
— Where  a  petition  for  a  rehearing  was 
presented  at  the  term  and  overruled,  a 
renewal  of  the  application  after  the  close 
of  the  term  at  which  judgment  was  ren- 
dered, and  especially  upon  the  same  rea- 
son once  overruled,  is  not  in  order  and 
does  not  recommend  itself  to  the  favor- 
able consideration  of  the  court.  Wil- 
liams V.  Conger,  131  U.  S.  390,  33  L.  Ed. 
201. 

34.  Sibbald  v.  United  States,  12  Pet. 
488,  9  L.  Ed.  1167;  Illinois  v.  Illinois  Cent. 
R.  Co.,  184  U.  S.  77,  91,  46  L.  Ed.  440; 
Noonan  v.  Bradley,  12  Wall.  121,  125,  20 
L.  Ed.  279;  Browder  v.  Mc Arthur,  7 
Wheat.  58,  5  L.  Ed.  397;  Peck  z\  Sander- 
son, 18  How.  42,  15  L.  Ed.  262;  Washing- 
ton Bridge  Co.  v.  Stewart,  3  How.  413,11 
L.  Ed.  658;  Kingsbury  v.  Buckner,  134  U. 
S.  650,  671,  33  L.  Ed.  1047;  Hudson  V. 
Guestier,  7   Cranch   1,   3    L.   Ed.   249. 

35.  On  subsequent  appeal. — Browder  7*. 
Mc.^rthur.  7  Wheat.  58,  5  L.  Ed.  397; 
Poole  V.  Nixon,  9  Pet.,  appx.,  765,  77;{; 
Sibbald  v.  United  States.  12  Pet.  488,  49.', 
9  L.  Ed.  1167;  The  Santa  Maria,  10 
Wheat.  431,  442,  6  L.  Ed.  359;  United 
States  V.  422  Casks  of  Wine,  1  Pet.  547. 
549,  7  L.  Ed.  257.  See  Washington  Brid'.:e 
Co.  V.  Stewart,  3  How.  41.'?,  426,  11  L.  Ed. 
658;  Sizer  v.  Manv.  16  How.  98,  103.  14 
L.  Ed.  861;  Roberts  v.  Cooper,  20  How. 
467,  481,  15  L.  Ed.  969;  Noonan  V.  Brad- 
ley, 12  Wall.  121,  129,  20  L.  Ed.  279;  Su- 
pervisors V.  Kennicott.  94  U.  S.  498.  49i), 
24  L.  Ed.  260;  Stewart  v.  Salamon.  97  U. 
S.  361,  363.  24  L.  Ed.  1044;  Tyler  v. 
Magwirc.  17  Wall.  253.  283.  21  L.  Ed.  57'".; 
Corning   v.    Troy    Iron,    etc..    Factory,    15 
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On  an  appeal  in  a  prize  case  from  an  admiralty  court  a  rehearing  may 
be  o-ra:ited,  where  the  original  decree  has  not  been  carried  into  execution  (the 
term  not  having  expired ).3" 

Under  the  law  of  Louisiana  a  judgment  of  the  supreme  court  does  not 
become  final  until  after  six  judicial  days  from  the  rendering  of  the  judgment 
have  elapsed,  within  which  time  a  dissatisfied  party  may  apply  for  a  new  hearing 
of  the  cause,  but  it  does  not  follow  that  new  grounds  for  decision  will  be  allowed 
to  be  presented,  or  will  be  considered  on  such  application,  and  the  general  rule 
is  otherwise.'^^ 

4.  Practice  on  Application. — Reply.— No  reply  whatever  to  a  petition  for 
a  rehearing  is  allowed  from  the  other  side  or  given  by  the  court.^^^ 

Record  in  Confused  State.— A  petition  for  rehearing  was  presented  and 
after  full  consideration  denied.  The  court  subsequently,  lest  in  the  confused 
state  of  the  record  it  might  be  supposed  by  either  of  the  parties  that  the  facts 
had  been  misapprehended,  entered  an  order  withdrawing  the  memorandum  deny- 
in*^  the  petition  for  rehearing  and  granting  leave  to  counsel  on  both  sides  to  file 
such  additional  briefs  as  they  desired.'^'' 

Affidavits  of  newly-discovered  testimony  cannot  be  received  by  the 
sui)reme  court  of  the  United  States  on  motion  for  rehearing.  That  court  must 
affirm  or  reverse  upon  the  case  as  it  appears  upon  the  record.^^' 

Where  Result  Must  Be  Same  If  Further  Hearing  Granted.— A  petition 
for  a  rehearing  will  be  denied  where,  after  a  careful  re-examination  of  the  record, 
the  court  adheres  to  the  judgment  heretofore  rendered."* ^  Where  the  judgment 
must  be  affirmed  if  a  further  hearing  is  granted,  a  motion  to  set  aside  a  judgment 
of  affirmance  by  default  and  for  leave  to  file  a  new  brief  and  for  a  new  hearing, 
must  be  denied.* ^ 

Order  Vacated  and  Judgment  Remanded  for  Further  Proceedings  Not 
Inconsistent    with    Opinion    Entered. — Where    the    complaint    in    a    suit    on 


How.  4.-.1,  466,  14  L.  Ed.  768;  Mar- 
tin V.  Hunter,  1  Wheat.  304,  3.55,  4  L. 
Ed.  97;  The  Lady  Pike,  96  U.  S.  461,  4«2, 
24  L.  Ed.  672;  Northern  Pac.  R.  Co.  v. 
Ellis,  144  U.  S.  458,  464,  36  L-  Ed.  504, 
holding  this  to  be  the  settled  rule  both  in 
Wisconsin  and  the  Unite^l  States  supreme 
court.  Illinois  v.  Illinois  Cent.  R.  Co., 
184   U.   S.   77,   46  L.   Ed.   440. 

36.  The  Resolution,  2  Dall.  19,  1  L.  Ed. 
271,  federal  court  of  appeals  case,  Decem- 
ber  session,   1781. 

37.  Texas,  etc.,  R.  Co.  v.  Southern  Pac. 
Co..   137   U.   S.   48,  54,  34   L.    Ed.   614. 

38.  Reply.— Ambler.  7'.  Whipple,  '23 
Wall.   27S.  2S-2,  2:5   L.   Ed.   127. 

39.  Record  in  confused  state. — Gila 
Rend  Reservoir,  etc..  Co.  v.  Gila  Water 
Co.,  205  U.  S.  279,  280,  51  L.  Ed.  801.  The 
petition,  however,  was   again   denied. 

40.  Russell  V.  Southard,  12  How.  139, 
13  L.  Ed.  927;  United  States  v.  Knight,  1 
Black  488,  489,  17  L.  Ed.  80.  See  ante, 
"Grounds,"  IT,  B. 

A  rehearing  in  the  supreme  court  of 
the  United  States  can  only  be  had  ac- 
cording to  the  uniform  course  of  the  court 
during  its  whole  existence,  upon  the  rec- 
ord as  it  came  from  the  court  below. 
Maxwell  Land-Grant  Case,  122  U.  S.  365, 
375.  30  L.  Ed.   1211. 

The  established  practice  is  so,  and  if  it 
were  not,  the  act  of  congress  of  March  3, 
1803,  would  be  decisive  of  the  question. 
Russell  V.  Southard,  12  How.  139,  13  L. 
Ed.  927;  United  States  v.  Knight,  1  Black 


488,    489,    17    L.    Ed.    80. 

41.  Where  result  must  be  same  if 
further  hearing  granted. — United  States  f. 
Coe,  174  U.  S.  578,  43  L.  Ed.  1092;  Sioux 
City,  etc.,  R.  Co.  v.  United  States,  160  U. 
S.    686,    40    L.    Ed.    583. 

Where  the  only  point  presented  in  a  pe- 
tition for  a  rehearing  which  was  not  fully 
considered  by  the  co\irt  before  the  origi- 
nal opinion  was  filed  is  immaterial,  even 
if  well  taken,  and  cannot  change  the  re- 
sult; a  rehearing  will  not  be  granted. 
Sioux  City,  etc.,  R.  Co.  v.  United  States, 
160   U.    S.   686,   40   L.   Ed.   583. 

No  claim  made  for  judgment  based  on 
currency  value. — Suit  was  brought  for 
taxes  payable  under  the  act  of  July  13, 
1866.  c.  184,  imposing  a  tax  on  interest 
paid  nonresident  bondholders  by  a  rail- 
road company.  "No  special  claim  was 
made  for  a  judgment  based  on  the  cur- 
rency value  of  the  pounds  sterling  at  the 
time  the  taxes  sued  for  ought  to  have 
been  paid  and  for  that  reason  a  judgment 
was  ordered  for  the  present  value  of  the 
pound?  sterling  in  lawful  money."  Upon 
full  consideration,  the  court,  being  satis- 
fied that  the  judgment  as  it  stands  was 
right,  notwithstanding  the  claim  made  in 
the  appli'"'tion,  a  rehearing  was  denied. 
United  St:  tes  v.  Erie  R.  Co.,  107  U.  S.  1. 
27,  27  I..  Ed.  385,  denying  rehearing  of 
United  States  v.  Erie  R.  Co.,  106  U.  S. 
327,    27    L.    Ed.    151. 

42.  Treat  v.  Jemison,  131  U.  S.,  appx. 
cxxxv,   23    L*  Ed.    134. 
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municipal  bonds  which  were  held  to  be  void  had  not  the  common  counts  and  was 
not  broad  enough  to  permit  a  recovery  of  the  money  received  by  the  municipality 
notwithstanding  the  invalidity  of  the  bonds,  on  a  petition  for  a  rehearing  the 
court  vacated  a  judgment  directing  the  court  below  to  dismiss  the  plaintiff's  peti- 
tion with  a  general  judgment  for  the  defendant,  and  a  judgment  was  entered 
reversing  the  judgment  of  the  lower  court  and  remanding  the  cause  for  further 
proceedings  not  inconsistent  with  the  opinion  of  the  court  previously  filed  and 
the  petition   for  rehearing  was  denied.^'^ 

Opinion  of  Court  under  Law  of  Louisiana. — While  under  the  law  of 
Louisiana  the  supreme  court  of  that  state  is  required  to  state  the  reasons  of  its 
judgment,  it  is  not  obliged  to  give  reasons  for  refusing  to  give  a  rehearing.^'* 

III.    Rehearing  by  Direction  of  State  Statutes. 

The  states  have  a  right  to  direct  a  rehearing  in  cases  decided  in  their  own 
courts.*^ 

REIMBURSEMENT.— As  to  reimbursement  of  revenue  officers,  see  the  title 
Revenue  Laws. 

REINSTATEMENT.— As  to  reinstatement  of  causes,  see  the  titles  Appeal 
AND  Error,  vol.  2,  p.  318;  Dismissal,  Discontinuance  and  Nonsuit,  vol.  4, 
p.  387.  As  to  reinstatement  of  army  officers,  see  the  title  Army  and  Navy, 
vol.  2,  p.  527.  As  to  mandamus  to  compel  reinstatement,  see  the  title  Man- 
damus, vol.  8,  p.  54. 

REINSURANCE.- See  the  title  Insurance,  vol.  7,  p.  202. 

REJECT.— See   Disallowed,   vol.   5,   p.   349. 

REJOINDER  AND  SUBSEQUENT  PLEADINGS.— See  the  title  Plead- 
ing, vol.  9,  p.  453. 

43.  Brenham  v.  German  American  Bank,  45.  Rehearing  by  direct  of  state  stat- 
No.  2,  144  U.  S.  549,  3G  L.   Ed.  402.                   utes.— Baltimore,    etc.,    R.    Co.    v.    Nesbit, 

44.  Opinion  of  court  under  law  of  10  How.  395,  13  L.  Ed.  469;  Calder  v. 
Louisiana.— Texas,  etc.,  R.  Co.  v.  South-  Bull,  3  Dall.  386,  1  L.  Ed.  648.  See  the 
cm  Pac.  Co.,  137  U.  S.  48,  54.  34  L.  Ed.  title  CONSTITUTIONAL  LAW.  vol.  4, 
€14.  p.   518. 


RELATION. 

CROSS  REFERENCES. 

As  to  land  patents,  relation  back,  see  the  title  Public  Lands,  ante,  pp.  121,  122. 
As  to  the  doctrine  of  relation  explained,  see  the  title  Public  Lands,  ante,  p.  122. 
As  to  relation  back  by  act  confirming  Mexican  land  claims,  see  the  title  Public 
Lands,  ante,  p.  1.  As  to  patent  relating  to  the  inception  of  title,  privity  of  claims, 
see  the  title  Public  Lands,  ante,  p.  44.  Doctrine  of  relation  as  affecting  right 
of  widow  of  deceased  entryman  to  complete  title,  see  the  title  Public  Lands, 
ante,  p.  87.  As  to  title  attaching  to  public  lands  at  date  of  grant,  see  the  title 
Public  Lands,  ante,  p.  156.  As  to  operation  of  relation  back  as  defeating  other 
claims,  see  the  title  Judgments  and  Decrees,  vol.  7,  p.  653.  As  to  sale  under 
alias  execution  relating  back  and  defeating  conveyance  made  after  original 
execution,  see  the  title  SiiERiFEs',  Constables'  and  Marshals'  Sales.  As  to 
judicial  condemnation  relating  back  to  time  of  forfeiture  for  illicit  distilling  and 
avoiding  intermediate  sales,  see  the  title  Revenue  Laws.  As  to  relation  back  of 
certificate  of  discharge  in  insolvency,  to  date  of  deed  to  trustees,  see  the  title 
Insolvency,  vol.  7,  p.  12,  n.  56.  As  to  approval  of  deed  by  president  or  secretary 
relating  back  to  date  of  deed,  see  the  title  Indians,  vol.  6,  p.  937,  n.  33.  As  to 
proceedings  under  execution  relating  back  to  time  of  seizing  property,  see  the 
title  Executions,  vol.  6,  p.  111.  As  to  relation  back  of  mechanics'  lien,  see  the 
title  Mechanics'  Liens,  vol.  8,  p.  332.  As  to  marriage  declared  void  by  court 
invaUdation  relating  back,  see  the  title  Bigamy  and  Polygamy,  vol.  3,  p.  228, 
n.  16.  As  to  claim  relating  back  to  time  of  filing  petition,  see  the  title  United 
States.  As  to  prize  causes,  when  title  to  property  changes,  see  the  title  Prize, 
vol.  9,  p.  776.  As  to  rights  of  owners  of  tunnels,  relation  back,  see  the  title 
Mines  and  Minerals,  vol.  8,  p.  399.  As  to  relation  back  of  registration  of  wills, 
see  the  title  Wills.  As  to  ratification  of  compacts  between  governments  relating 
to  period  of  signature,  see  the  title  Treaties.  As  to  ownership  of  shore,  what 
time  ownership  must  be  established,  see  the  title  Accession,  Accretion  and 
Reliction,  vol.  1,  p.  56.  As  to  effect  of  verification  of  acts  of  agent  by  principal, 
see  the  title  Principal  and  Agent,  vol.  9,  p.  702.  As  to  the  relation  back  of 
alias  and  plures  writs,  see  the  title  Executions,  vol.  6,  p.  106.  As  to  amend- 
ment relating  back  to  date  of  writ,  see  the  title  Executions,  vol.  6,  p.  106. 

The  doctrine  of  relation  is  that  principle  by  which  an  act  done  at  one  time 
is  considered  by  a  fiction  of  law  to  have  been  done  at  some  antecedent  period.^ 

1.     Definition. — Gibson    v.    Chouteau,    13  It  is  a  necessary  part  of  the  doctrine  of 

Wall.  92,   100,  20   L.   Ed.   534.  relation    that    the    title   to   a    thing,    which 

The  doctrine  of  relation  is  usually  ap-  is  to  relate  back  to  some  former  time, 
plied  where  several  proceedings  are  es-  must  exist  against  the  thing  itself,  not 
sential  to  complete  a  particular  transac-  against  some  other  thing  which  the 
tion  such  as  a  conveyance  or  deed.  Gib-  claimant  may  issue  to  consider  as  its  sub- 
son  V.  Chouteau,  13  Wall.  92,  101,  20  L.  stitute.  United  States  v.  Grundy,  3 
Ed.   534.                                ■  Cranch   337,   354,   2    L.    Ed.    459. 

(632) 


RELEASE. 

BY    HOME;r    RIClIIvY. 

I.   Release  in  Consideration  of  Part  Payment,  634. 

A.  General  Doctrine  and  Exceptions,  634. 

B.  Conditional  Release,  634. 

II.    Operation;    Construction,  634. 

A.  Persons  Bound  by  Release,  634. 

B.  Persons  Entitled  to  Claim  Benefit  of  Release,  634. 

C.  Construction ;    Matters  Included  in  Release,  635. 

III.   Impeachment  and  Setting  Aside,  635. 

A.  Release  Fraudulently  Obtained,  635. 

B.  Where  Party  Young,  Needy,  Inexperienced,  etc.,  636. 

C.  Release  Executed  in  Consideration  of  the  Settlement  of  Accounts  be- 

tween the  Parties,  636. 

D.  Release  of  Damages,  636. 

E.  Inadequacy  of  Consideration,  636. 

F.  Procedure,  637. 

1.  Parties,  637. 

2.  Bill,  637. 

3.  Questions  of  Law  and  Fact,  637. 

4.  Improper  Exclusion  or  Admission  of  Release,  637. 

a.  How  Corrected,  637. 

b.  Waiver,    637. 

CROSS   REFERENCES. 

As  to  release  of  errors  on  appeal,  see  the  title  Appeal  and  Error,  vol.  2,  p. 
80.  As  to  release  of  debt  or  cause  of  action  by  assignor  in  fraud  of  assignee, 
see  the  title  Assignme;nts,  vol.  2,  p.  590.  As  to  release  of  claims  by  creditors 
receiving  benefit  of  assignment  for  creditors,  see  the  title  Assignments  for 
Benefit  of  Creditors,  vol.  2,  p.  622.  As  to  release  of  parties  to  negotiable 
instruments,  see  the  title  Biles,  Notes  and  Checks,  vol.  3,  pp.  315,  349.  As 
to  verbal  agreement  of  release  from  covenants  in  deed,  see  the  title  Covenants, 
vol.  5,  p.  20.  As  to  the  release  or  waiver  of  the  breach  of  a  condition  in  a 
deed,  see  the  title  Deeds,  vol.  5,  p.  280.  As  to  the  release  of  the  right  to  inherit, 
see  the  title  Descent  and  Distribution,  vol.  5,  p.  343.  As  to  the  execution 
by  the  plaintiff  after  a  recovery  in  ejectment  of  a  conveyance  of  the  premises 
recovered  to  the  defendant  in  fee  simple,  with  a  special  warranty,  operating  as 
a  release  of  the  mesne  profits,  see  the  title  Ejectment,  vol.  5,  p.  718.  As  to 
the  distinction  between  the  efifect  of  a  release  of  the  mortgage  debt  by  tlie  cred- 
itor and  the  discharge  of  the  mortgagor  in  bankruptcy,  see  the  title  Estoppel, 
vol.  5,  p.  929.  As  to  releases  executed  by  personal  representatives,  see  the  title 
Executors  and  Administrators,  vol.  6,  pp.  141,  165.  As  to  release  by  prochein 
ami,  see  the  title  Infants,  vol.  6,  p.  1019.  As  to  release  of  judgments,  see  the 
title  Judgments  and  Decrees,  vol.  7,  pp.  605,  606.  As  to  laches  upon  the  part 
of  a  person  seeking  to  set  aside  a  release,  see  the  title  Laches,  vol.  7,  p.  809. 
As  to  release  of  mortgagees,  see  the  title  Mortgages  and  Deeds  of  Trust,  vol. 
8,  p.  487.  As  to  release  of  equity  of  redemption,  see  the  title  Mortgages  and 
Deeds  of  Trust,  vol.  8,  p.  523.  As  to  the  release  of  ofificers  of  a  private  cor- 
poration, see  the  title  Officers  and  Agents  of  Private  Corporations,  vol.  8, 
p.  994.  As  to  release  executed  under  power  of  attorney,  see  the  title  Principal 
and  Agent,  vol.  9,  pp.  650,  653.  As  to  release  of  sureties,  see  the  title  Prin- 
cipal and  Surety,  vol.  9,  p.  721.     As  to  the  efifect  of  demanding  a  release  at 
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the  time  of  making  a  tender,  see  the  title  Tender.  As  to  release  from  stock 
subscription,  see  the  title  Stock  and  Stockholders.  As  to  release  and  dis- 
charge of  trustees,  see  the  title  Trusts  and  Trustees.  As  to  whether  a  be- 
quest to  a  debtor  of  the  testator  operates  to  release  such  debtor  from  his  ob- 
ligation, see  the  title  Wills.  As  to  the  effect  of  a  release  on  the  competency  of 
witnesses,  see  the  title  Witnesses. 

I.    Release  in  Consideration  of  Part  Payment. 

A.  General  Doctrine  and  Exceptions. — It  is  a  rule  of  long  standing  that 
payment  by  a  debtor  of  a  part  of  his  debt  is  not  a  satisfaction  of  the  whole, 
except  it  be  made  and  accepted  upon  some  new  consideration.^  This  rule  is  not 
favored,  however,  and  has  always  been  subject  to  certain  qualifications  and  ex- 
ce]:)tions.- 

B.  Conditional  Release. — Where  there  is  no  accord  and  satisfaction,  but 
a  mere  executory  agreement  for  a  release,  upon  the  performance  of  certain  con- 
ditions, the  failure  to  perform  the  conditions  leaves  the  agreement  of  release 
without  obligatory   force.^ 

II.   Operation;   Construction. 

A.  Persons  Bound  by  Release. — A  release  even  when  sealed  cannot  be 
set  up  in  equity  to  defeat  those  who  were  not  parties  to  it,  and  who  had  separate 
interests.^ 

B.  Persons  Entitled  to  Claim  Benefit  of  Release. — Effect  of  Release 
of  Joint  Obligor. — If  the  obligee  of  a  joint  bond,  by  two  or  more,  agree  with 
one  obligor  to  release  him,  and  do  so,  and  all  the  obligors  are  th'ereby  discharged 
at   law,  equity   will   not   afford   relief   against   the   legal   consequences;   although 


1.  General  rule  as  lo  release  in  cou- 
sideration  of  part  payment. — United 
States  V.  Bostwick,  94  U.  S.  53,  67,  24  L. 
Ed.  65;  Oelrichs  v.  Spain,  15  Wall.  211, 
21  L.  Ed.  43.  See,  generally,  the  titles 
COMPROMISE  AND  SETTLEMENT, 
vol.  3,  pp.  983,  984,  985;  PAYMENT,  vol. 
■9,  pp.  338,  339. 

A  release  not  under  seal  is  not  a  tech- 
nical bar,  even  in  a  suit  at  law.  Oelrichs  v, 
Spain,    ir,    Wall.    211,   21    L.    Ed.    43. 

2.  Qualifications  and  exceptions. — See 
the  titles  COMPROMISE  AND  SET- 
TLEMENT, vol.  3,  p.  981;  PAYMENT, 
vol.    9,    pp.    338,    339. 

Thus  a  man  may,  if  such  be  his  will, 
discharge  his  debtor  without  any  con- 
sideration. Sheehy  v.  Mandeville,  6 
Cranch  253,  264,  3   L.   Ed.   215. 

So  a  release  given  by  a  plaintiff  cover- 
ing the  entire  matter  in  controversy  is, 
in  the  absence  of  proof  that  it  was  ob- 
tnined  by  fraud  or  circumvention,  con- 
r'usive  and  puts  an  end  to  the  claim. 
Perkins  v.  Fourniguet,  14  How.  313,  14 
L.  Ed.  435.  See,  generally,  the  titles 
COMPROMISE  AND  SETTLEMENT, 
vol.  3,  pp.  981,  990,  991;  PAYMENT,  vol. 
9,    pp.   338,    339. 

Receipt. — And  in  the  absence  of  alle- 
gation and  evidence  that  a  receipt  was 
given  in  ignorance  of  its  purport,  or  under 
circumstances  constituting  duress,  it  must 
he  regarded  as  an  acquittance  in  bar  of 
any  further  demand.  De  Arnaud  v. 
United   States,    151    U.    S.    483,   494,   38    L. 


Ed.  244,  citing  Baker  v.  Nachtrieb,  19 
How.  126,  15  L.  Ed.  528;  United  States  v. 
Child  &  Co.,  12  Wall.  232,  243,  20  L.  Ed. 
!5tO.  See  the  title  RECEIPTS,  ante,  p. 
iSO. 

3.  Conditional  release;  executory  agree- 
ment.— Memphis  v.  Brown,  20  Wall.  289, 
22  L.  Ed.  264;  Harmon  v.  Adams,  120  U. 
S.  363,  30  L.  Ed.  083.  See,  also,  the  title 
COMPROMISE  AND  SETTLEMENT, 
vol.   3,   p.   996. 

An  agreement  by  the  payee  of  a  note 
to  release  the  maker  from  the  payment 
of  the  principal  in  consideration  of  the 
maker's  paying  the  interest  during  the 
life  of  the  payee,  is  no  defense  to  an  ac- 
tion on  the  note,  in  the  absence  of  proof 
of  performance  on  the  part  of  the  maker. 
Harmon  v.  Adams,  120  U.  S.  363,  30  L. 
Ed.    683. 

Conditions  subsequent. — A  release  be- 
ing once  regularly  executed  and  de- 
livered, can  never  afterwards  be  avoided 
at  law  b}^  a  failure  of  one  of  the  parties 
to  perform  an  act  in  consideration  of 
which  the  release  was  given.  Fitz- 
simmons  v.  Ogden,  7  Cranch  2,  19,  3  L. 
Ed.   249. 

4.  Persons  bound  by  release. — Oelrichs 
z:   Spain,    15   Wall.   211,   21   L.    Ed.   43. 

Where  a  release  is  fraudulently  ob- 
tained from  one  of  two  joint  contractors 
it  does  not  operate  to  invalidate  a  me- 
chanic's lien,  previously  secured,  as 
asjainst  the  other  joint  contractor.  Canal 
Co.  z:  Gordon,  6  Wall.  561,  18  L.  Ed.  894 
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the  release  was  given  under  a  manifest   misapprehension  of  the  legal  effect  of 
it  in  relation  to  the  other  obligors.-'' 

Judgment  against  One  Joint  Tort  Feasor  as  a  Release  of  the  Others. 
—See  the  title  Res  Adjudicata. 

C.    Construction;    Matters  Included  in  Release. — The  general  words  in  a 
release  are  to  be  limited  and  restrained  to  the  particular  words  in  the  recital.*^ 
III.  Impeachment  and  Setting  Aside. 

See,  generally,  the  title  Compromise  axu  Settlement,  vol.  3  pp  986  988 
990,  991,  998. 

A.  Release  Fraudulently  Obtained. — Where  a  release  has  been  obtained 
through  fraud,  the  creditor  may  disregard  the  same  and  sue  on  the  original 
<:laim.'^ 


5.  Effect  of   release  of  joint  obligor. — 

Hunt    7'.    Rousmaniere,    1     Pet.     1,      7      L- 
Ed.  27. 

Release  of  auctioneer;  when  a  release 
of  vendors.— See  the  title  AUCTIONS 
AND   AUCTIONEERS,   vol.   2,   p.   747. 

6.  Construction;  ejusdem  generis. — 
Texas,  etc.,  R.  Co.  v.  Dashiell,  198  U.  S. 
521,    527,    49    L.    Ed.   1150. 

Construction  of  release  and  contract 
ior  continued  employment. — A  contract 
-of  release  whereby  an  injured  employee, 
in  consideration  of  the  company  giving 
him  certain  employment  that  he  was  able 
to  do  and  paying  him  monthly  wages,  re- 
leased said  company  from  such  claim  as 
he  might  have  against  them  for  damages, 
construed,  and  held  that  the  agreement 
was  not  terminable  at  the  end  of  any 
month  at  the  pleasure  of  the  company, 
but  that  it  bound  the  company  to  con- 
tinue him  in  such  employment  under  the 
agreement  so  long  as  he  was  unable  to 
perform  full  work,  and  that  upon  the  com- 
pany's terminating  his  employment  be- 
fore that  time  his  right  to  sue  stood  re- 
vived. Pierce  v.  Tennessee,  etc.,  R.  Co., 
17.3  U.  S.  1,  43   L.   Ed.  591. 

Matters  included  in  release. — Where 
the  injuries  described  in  the  recital  in 
the  lease  were  limited  to  bruises  of  the 
body,  right  leg  and  right  arm,  and  a 
scalp  wound,  it  was  held  that  the  subse- 
quent words,  "I  hereby  release  and  ac- 
quit and  by  these  presents  bind  myself 
to  indemnify  and  forever  hold  harmless 
the  said  Texas  and  Pacific  Railway  Com- 
pany from  and  against  all  claims,  de- 
mands, damages  and  liabilities  of  any  and 
every  kind  or  character  whatsoever,  for 
and  on  account  of  the  injuries  and  dam- 
ages sustained  by  me  in  the  manner  or 
npon  the  occasion  aforesaid  arising  or  ac- 
cruing or  hereafter  arising  or  accruing 
in  any  way  therefrom,"  did  not  operate  to 
release  the  defendant  company  fom  lia- 
bility for  damages  resulting  from  impair- 
ment of  mental  powers  and  partial  loss 
of  sight.  Texas,  etc.,  R.  Co.  v.  Dashiell, 
198   U.   S.   521,   527,   49    L.   Ed.   1150. 

A  release  executed  by  one  of  two  com- 
panies engaged  in  manufacturing  and 
selling  a  patented  article,  construed,  and 
held  that  it  intended  to  apply  not  only  to 
the  bonuses  and  damages  received  bv  and 


unaccounted  for  by  the  releasee  prior  to 
the  date  of  said  release,  but  that  it  also 
operated  to  release  said  company  from 
damages  due  at  its  date  but  received  sub- 
sequent thereto,  and  also  from  claims  for 
royalties  due  upon  the  products  of  its 
licensees  previously  sold  under  licenses 
granted  to  said  company.  Thorn  Wire 
Hedge  Co.  v.  Washburn,  etc.,  Mfg.  Co., 
159   U.   S.  423,  40   L.    Ed.   205. 

VVhere  in  a  contract  between  the 
United  States  and  a  shipbuilding  com- 
pany for  the  construction  of  a  battleship 
there  was  a  special  provision  reserving 
$60,000  to  be  held  until  after  the  final 
trial  of  the  vessel,  and  to  be  paid  only 
when  the  company  should  have  executed 
a  final  release  to  the  United  States  "of 
all  claims  of  any  kind  or  description  un- 
der or  by  virtue  of  said  contract,"  a  re- 
lease, executed  upon  the  payment  of  the 
balance  of  this  special  reserved  fund, 
whereby  the  company  doth  "remise,  re- 
lease, and  forever  discharge  the  United 
States  of  and  from  all  and  all  manner  of 
debts,  dues,  sums  and  sums  of  money, 
accounts,  reckonings,  claims  and  de- 
mands whatsoever,  in  law  or  in  equity, 
for  or  by  reason  of  or  on  account  of  the 
construction  of  said  vessel  under  the  con- 
tract aforesaid,"  is  to  be  presumed  to  have 
been  executed  pursuant  to  the  contract 
and  as  a  full  compliance  with  its  terms. 
The  words  "by  reason  of  the  construction 
of  the  vessel  under  the  contract  afore- 
said," are  a  recognition  of  the  contract, 
and  whatever  construction  or  limitation 
may  be  placed  upon  the  words  "for"  or 
"on  account  of,"  the  words  "by  reason 
of"  are  to  be  deemed  equivalent  to  the 
words  "by  virtue  of,"  and.  so  construed, 
they  include  all  claims  whatsoever  aris- 
ing by  virtue  of  the  contract  for  con- 
struction whether  they  be  claims  arising 
from  the  actual  construction  of  the  ves- 
sel or  not.  United  States  v.  William 
Cramp  &  Sons  Ship,  etc.,  Co.,  206  U  S 
lis.    127,    51     E.    Ed.    9S.3. 

7.       Release      fraudulently      obtained. 

Canal  Co.  7'.  Gordon,  6  Wall.  561,  18  L 
Ed.  894;  Michaels  v.  Post.  21  Wall  .^08 
22  L.  Ed.  520.  See  the  titles  B.\NK- 
RUPTCV,  vol.  2.  p.  792:  ERAUDULENT 
AND  VOT,UNTARY  CONVEYANCES, 
vol.    6.   O.   477. 
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B.  Where  Party  Young,  Needy,  Inexperienced,  etc. — \\'here,  on  makinij 
a  compromise  and  executing  a  release,  the  parties  do  not  stand  upon  an  equal 
ground  as  where  the  party  executing  the  release  is  young,  inexperienced  and  with- 
out a  proper  understanding  of  his  rights,  or  surrounded  by  influences  such  as 
to  induce  him  to  sacrifice  his  interests,  and  prevent  his  acting  freely,  the  release 
may  be  set  aside  even  though  the  other  parties  to  the  contract  act  in  entire  good 
faith. ^  This  doctrine  has  been  applied  to  heirs  releasing  their  rights. ^^  But  the 
court  has  refused  to  extend  the  doctrine  to  the  case  of  a  business  corporation 
whose  affairs  were  managed  by  a  president  and  board  of  directors  and  where 
the  parties  otherwise  stood  upon  an  equal  footin.g." 

C.  Release  Executed  in  Consideration  of  the  Settlement  of  Accounts 
between  the  Parties.— See  the  title  Accounts  and  Accounting,  vol.  1,  p.  72. 

D.  Release  of  Damages. — A  release  of  this  kind  is  of  the  highest  signifi- 
cance in  general  when  it  appears  that  the  situation  and  circumstances  of  the 
parties  show  that  it  has  been  entered  into  with  an  understanding  of  the  rights 
of  the  parties  respectively,  and  with  intent  to  include  all  matters  of  dift'erence 
between  them ;  and  when  the  parties  are  upon  an  equal  footing,  and  there  seems 
to  be  no  reason  to  believe  that  any  mistake  has  been  made  in  respect  to  it,  neither 
party  is  at  liberty  to  deny  the  force  and  effect  of  what  it  may  contain ;  he  is 
not  at  liberty  to  say  that  he  did  not  read  it  or  that  he  did  not  understand  it.^*^ 
But  when  it  appears  that  either  party  is  in  a  situation  as  to  his  health,  physical 
condition,  or  as  to  the  state  of  his  mind  that  makes  it  probable  that  he  acted 
without  deliberation,  without  an  understanding  of  the  act  with  which  he  is 
charged,   the   instrument   itself  may   be   disregarded.^^ 

When  Ignorance  of  Contents  or  Failure  to  Re?d  Excused. — Under  or- 
dinary circumstances  a  man  in  full  health  and  accustomed  to  the  transaction  of 
business,  executing  such  a  paper,  would  not  be  at  liberty  to  deny  his  knowledge 
of  its  contents. ^- 

E.  Inadequacy  of  Consideration. — See  footnote. '^ 


8.  Where  party  young,  needy,  inex- 
perienced, etc. — Wheeler  v.  Smith,  9  How. 
55,  83,  13  L.  Ed.  44;  Snell  v.  Insurance 
Co.,  98  U.  S.  85,  92,  25  L.  Ed.  52;  Hallett 
V.   Collins,  10   How.  174,   13   L-   Ed.  376. 

A  court  of  equity  will  look  with  scru- 
tiny upon,  and,  in  a  proper  case,  will  set 
aside,  releases  and  agreements  entered 
into  by  parties  who  through  youth,  inex- 
perience or  age  were  unable  to  act  ju- 
diciously, or  where  the  transaction  was 
between  persons  sustaining  confidential 
and  fiduciary  relations  and  not  upon  an 
equal  footing.  Adams  v.  Cowen,  177  U. 
S.  471,  44  L.  Ed.  851;  Wheeler  z'.  Smith,  9 
How.  55.  13  L.  Ed.  44;  Hallett  v.  Collins, 
10   How.    174.   13   L.    Ed.   376. 

8a.  Same;  releases  by  heirs  at  law. — ■ 
Wheeler  v.  Smith,  9  How.  55,  13  L.  Ed. 
44;  Hallett  v.  Collins.  10  How.  174,  13  L. 
Ed.  376;  Adams  v.  Cowan,  177  U.  S.  471, 
44    L.    Ed.    851. 

9.  Doctrine  not  extended  to  corpora- 
tions.— Thorn  Wire  Hedtre  Co.  v.  Wash- 
burn, etc.,  Mfti.  Co.,  159  U.  S.  423,  40  L. 
Ed.  205. 

10.  Release  of  damages. — Union  Pac. 
R.  Co.  V.  Harris,  158  U.  S.  326,  331,  39  L. 
1003. 

11.  Same.— Union  Pac.  R.  Co.  v.  Har- 
ris,  158  U.   S.   326,  331,  39   L.   Ed.    1003. 

Held,  in  this  case,  that  the  evidence  ad- 
duced by  the  plaintiffs  in  regard  to  a  re- 
lease  which   had   been   executed   by  a  pas- 


senger who  had  sustained  injuries  in  a 
railway  accident,  was  sufiicient,  if  be- 
lieved, to  render  it  unavailable  as  a  de- 
fense to  an  action  against  the  company  to 
recover  damages  for  such  injury;  and 
that  the  question  having  been  submitted 
to  the  jury  under  proper  instructions, 
their  finding  in  favor  of  the  invalidity  of 
the  release  would  not  be  disturbed. 
Chesapeake,  etc.,  R.  Co.  v.  Howard,  178 
U.    S.    153,   167,   44   L.    Ed.    1015. 

12.  Excuse  of  ignorance  of  contents  or 
failure  to  read. — Union  Pac.  R.  Co.  v. 
Harris,  158  U.   S.  326,  332,  39  L.   Ed.   lOO.'i. 

H  he  understood  what  he  was  doin.m 
and  understood  that  he  was  making  a 
settlement  of  the  entire  matter,  then  he  is 
bound  by  the  settlement  without  regard 
to  the  amount  of  money  which  he  re- 
ceived. But  one  in  bed  prostrated  by  the 
shock  of  the  accident,  suffering  some 
pain,  and  to  some  extent  under  the  in- 
fluence of  opiates,  may  be  excused  from 
reading  it,  and  cannot  be  held  to  a  knowl- 
ed.ge  of  its  contents  if  he  did  not  in  fact 
read  it.  Union  Pac.  R.  Co.  v.  Harris,  15.S 
U.    S.    326,    333.    39    L.    Ed.    1003. 

13.  Inadequacy  of  consideration. — The 
voluntary  payment  by  a  third  person  of 
existing  protested  drafts  in  consideration 
of  the  promisee  releasing  the  promisor 
from  the  obligation  of  the  balance  of  the 
contract  is  a  sufficient  consideration  to 
support  the  release.     Indianapolis  Rollinoc 
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F.  Procedure — 1.  Parties. — Where  a  release  is  fraudulently  obtained  from 
one  of  two  joint  contractors,  the  releasing  contractor  is  not  an  indispensable  party 
to  a  bill  filed  by  such  cocontractor  against  the  other  parties  to  the  contract,  but 
their  interests  are  so  far  severed  that  the  latter  may  sue  alone. ^'^ 

2.  Bill. — See  footnote.  ^^ 

3.  Questions  of  Law  and  Fact. — In  the  case  of  a  release  of  damages  it 
becomes  a  question  for  the  jury  in  the  first  instance  whether  the  plaintifif  was  in 
a  condition  to  know  precisely  what  he  was  doing,  or  whether  from  the  shock  of 
the  accident  and  the  influence  of  drugs  his  faculties  were  in  such  a  state  that  he 
could  not  comprehend  what  he  was  doing  and  the  force  and  effect  of  the  paper 
which  he  signed. ^'^ 

4.  Improper  Exclusion  or  Admission  of  Release — a.  Hoio  Corrected. — 
See  footnote.i'^ 

b.   Wak'cr, — See   footnote. ^^ 


Mill  V.  St.  Louis,  etc.,  Railroad,  120  U.  S. 
256,   30   L.    Ed.   639. 

Held,  upon  the  facts  of  this  case,  that 
the  release  of  one  company  by  another 
of  claims  for  royalties  upon  patented  ar- 
ticles, and  claims  for  damages  received  by 
and  unaccounted  for  by  the  licensee 
in  consideration  of  the  gross  sum 
of  $10,000,  did  not  present  a  case  of  such 
inadequate  consideration  as  to  warrant 
the  setting  aside  of  the  same,  notwith- 
standing the  evidence  tended  io  show 
that  a  much  larger  sum  was  due.  Thorn 
Wire  Hedge  Co.  v.  Washburn,  etc.,  Mfg. 
Co.,   159   U.    S.   423,  443,   40   L.   Ed.   205. 

14.  Procedure;  parties. — Canal  Co.  v. 
Gordon,   6   Wall.   501,   18   L.   Ed.   894. 

15.  Bill;  multifariousness. — Where  the 
main  purpose  of  a  bill  in  equity  is  to  set 
aside  a  deed  of  release  fraudulently  or 
negligently  executed  by  a  trustee,  and  to 
satisfy  the  plaintiff's  debt  out  of  the  land, 
a  count  which  attempts  to  charge  the 
trustee  with  the  amount  of  the  debt,  by 
reason  of  his  fraud  or  negligence  in  ex- 
ecuting the  release,  is  wholly  inconsistent 
and  cannot  be  joined  therewith.  The 
one  treats  the  release  as  void,  while  the 
other  assumes  th^t  it  is  valid;  in  one  the 
trustee  is  made  a  party  in  his  capacity  of 
trustee  only,  while  in  the  other  it  is 
sought  to  charge  him  personally.  Claims 
which  are  so  distinct  in  character  and  in 
relief  cannot  be  joined.  Williams  v. 
Jackson,  107  U.  S.  478,  484,  27  L.  Ed. 
529. 

16.  Questions  of  law  and  fact. — Umon 
Pac.  R.  Co.  V.  Harris.  158  U.  S.  326,  332, 
39    L.    Ed.    1003. 

17.  Improper  exclusion;  how  reviewed. 
— The  president  of  a  corj^oration  having 
been  sued  in  the  courts  of  one  state  by 
certain  of  its  stockholders  for  the  pur- 
pose of  forcing  an  accounting  and  for 
the  purpose  of  recovering  certain  moneys 
and  securities  in  his  hands  as  president, 
and  having  been  arrested  upon  a  writ  of 
ne  exeat  and  released  upon  a  bond  with 
sureties,  it  was  held  that  the  error  com- 
mitted   by    the    court,    if    any,    in    refusing 


to  allow  a  release,  executed  to  the  presi- 
dent by  the  receiver  of  the  corporation  in 
another  state,  to  be  interposed  as  a  de- 
fense in  the  suit  could  not  be  corrected 
by  a  bill  in  equity  filed  by  a  surety  on  the 
bond  given  to  obtain  his  release  from  ar- 
rest under  the  writ  of  ne  exeat,  where  it 
appeared  that  such  release  given  by  the 
receiver  of  the  corporation  in  another 
state  was  delivered  prior  to  the  judgment 
constituting  the  basis  of  the  action  at  law 
against  the  sureties  on  the  bond  given  to 
secure  his  release  from  custody  under  the 
ne  exeat.  Griswold  v.  Hazard,  141  U.  S. 
260,  290,  35  L.   Ed.  678. 

18.  Improper  admission,  waiver. — 
Where  pending  a. suit  in  chancerj'  for  the 
settlement  of  certain  partnership  ac- 
counts one  of  the  plaintiffs  goes  in  an- 
other state  and  is  there  arrested  and  held 
for  bail  in  an  action  at  common  law,  in- 
stituted by  one  of  the  defendants  in  the 
chancery  suit  upon  a  claim  involved  in 
the  chancery  suit  in  the  other  jurisdic- 
tion, and  such  plaintiff,  under  the  duress 
of  his  imprisonment,  executes  a  release  of 
not  only  the  matter  involved  in  the  ac- 
tion at  law  in  which  he  was  arrested,  but 
of  all  the  matters  in  controversy  in  the 
chancery  suit  in  the  other  jurisdiction, 
which  release  the  defendant  tiles  in  the 
chancery  suit  together  with  a  motion  to 
dismiss  the  bill,  which  motion  is  opposed 
on  the  ground  that  the  release  was  ob- 
tained by  duress,  and  the  parties  then  go 
on  to  take  testimony  as  to  the  circum- 
stances under  which  the  release  was 
given,  and  otherwise  treat  it  as  having 
been  properly  introduced,  there  can  after- 
wards be  no  objection  made  to  the  intro- 
duction of  the  release  in  this  form.  The 
release  having  been  admitted  without  ex- 
ception, no  objection  can  afterwards  be 
made  to  the  manner  in  which  it  was  in- 
troduced; it  had  the  same  effect  that  it 
would  have  had  upon  a  cross  bill,  or  sup- 
plemental answer;  and  the  complainant 
had  the  same  opportunity  to  answer  it. 
Kelsey  v.  Hobby,  16  Pet.  269,  10  L.  Ed. 
061. 
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RELEVANCY.— See  the  title  Evidence,  vol.  5,  p.   1009. 

RELICTION. — See  the  title  Accession,  Accretion  and  Reliction,  vol.  1, 
p.  51. 

RELIEF  AGAINST  JUDGMENTS.— See  the  title  Judgments  and  De- 
crees, vol.  7,  p.  628. 

RELIGION. — See  the  title  Constitutional  Law,  vol.  4,  p.  462.  See,  also, 
the  title  Religious  Societies. 

RELIGIOUS  LIBERTY.— See  the  title  Constitutional  Law,  vol.  4,  p.  462. 

RELIGIOUS    SOCIETIES. 

BY    T.    ELLIS    HARVEY. 

I.    Creation  and  Establishment,  639. 
II.    Pews  and  Pew  Rights,  639. 

III.  Officers,  639. 

A.  'JVustees,  639. 

1.  Qualification,  639. 

2.  Powers,  Duties  and  Liabilities,  639. 

a.  Use  and  Possession  of  Property,  639 

b.  Insurance  by  Trustees,  639. 

3.  Removal,  639. 

B.  Elders,  639. 

C.  Errors  in  Recordation,  640.  * 

IV.  Meetings  and  Elections,  640. 
V.   Property  and  Funds,  640. 

A.  Acquisition  and  Title,  640.  t 

1.  Right  to  Acquire  and  Retain,  640. 

2.  Limitation  as  to  Amount,  640. 

B.  Control  and  Disposition,  640. 

C.  Property  Rights  in  Case  of  Separation — Title  to  Property,  640. 

D.  Glebe  Lands,  641. 

VI.    Severance  of  Ecclesiastical  Relations,  641. 
VII.   Ecclesiastical  Decisions,  641. 
VIII.   Actions  by  or  Against,  641. 

CROSS   REFERENCES. 

See  the  titles  Charities,  vol.  3,  p.  675;  Common  Law,  vol.  3,  p.  967; 
Rescission,   Cancellation  and  Reformation. 

As  to  donation  by  crown  for  use  of  nonexisting  parish  church,  see  the  title 
Charities,  vol.  3,  p.  683.  As  to  the  supreme  court  following  state  decisions  as 
to  religious  society  holding  lands  in  adverse  possession,  see  the  title  Courts, 
vol.  4,  p.  1095.  Limitation  as  to  land  that  religious  society  may  receive,  by  a 
statute  in  Illinois,  see  the  title  Charities,  vol.  3,  p.  682.  As  to  effect  of  illegal- 
ity in,  or  failure  of  object  of  trust,  see  the  title  Charities,  vol.  3,  p.  696.  As  to 
devolution  of  property  upon  dissolution  of  corporations,  see  the  title  Charities, 
vol.  3,  p.  697.  As  to  jurisdiction  to  adjudge  forfeiture  of  franchise  of  a  foreign 
corporation,  see  the  title  Charities,  vol.  3,  p.  697.  As  to  congress  having 
right  under  the  act  of  organizing  the  territory  of  Utah  to  revoke  charter  of  the 
Church  of  Jesus  of  the  Latter-Day  Saints,  see  the  title  Charities,  vol.  3,  p. 
678.  As  to  removability  of  trustees  of  property  donated  to  an  incorporated 
religious  body,  see  the  title  Charities,  vol.  3,  p.  695.  As  to  power  to  direct 
sale  of  lands  and  reimbursement  of  proceeds  (Connecticut),  see  the  titb  Char- 
ities, vol.  3,  p.  695.  As  to  control  of  chancery  and  equity  courts  over  charities, 
see  the  title  Charities,  vol.  3,  p.  693.    As  to  donation  to  religious  purposes,  see 
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the  title  Charities,  vol.  3,  p.  681.  As  to  removability  of  latent  ambiguity  in 
devise  to  religious  society  by  extrinsic  evidence,  see  the  title  Charities,  vol.  3, 
p.  685.  As  to  actions  by  associations,  see  the  title  Associations,  vol.  2,  p.  635. 
As  to  exemption  from  taxation,  see  the  title  Taxation.  As  to  power  of  con- 
gress to  grant  public  lands  to  religious  societies,  see  the  title  Public  Lands, 
ante,  p.  1.  As  to  rights  under  grant  or  patent,  see  the  title  Coxstitutionai! 
Law,  vol.  4,  p.  420,  n.  77.  As  to  unconstitutionality  of  Virginia  Acts  of  1798 
and  1801,  divesting  Episcopal  church  of  the  property  acquired,  previous  to  the 
revolution,  by  purchase  or  donation,  see  the  title  Constitutional  Law,  vol.  4, 
p.  421,  n.  81.  As  to  acts  of  Virginia  confirming  property  to  church,  see  the  title 
Constitutional  Law,  vol.  4,  p.  464,  n.  60. 

I.    Creation  and  Establishment. 

By  the  common  law  a  suitable  endowment  of  land  was  necessary  before  the 
church  came  into  being,  and  without  consecration  no  parish  church  could 
legally  exist.^ 

II.   Pews  and  Pew  Rig-hts. 

There  can  be  no  doubt  that  a  parish  may  regulate  the  sale  or  renting  of  the 
pews  of  the  church,  in  such  manner  as  may  conduce  to  the  general  benefit ;  but 
a  new  society,  composed  partly  of  the  parishioners,  has  no  more  right  or  power 
to  dispose  of  the  pews  than  utter  strangers.  But  the  fact  that  pews  are  rented 
for  the  support  of  the  rector,  under  valid  agreement  by  parish  committee,  does 
not  amount  to  an  organization  of  a  new  society.^ 

III.   Officers. 

A.  Trustees. — See,  generally,  the  title  Trusts  and  Trustees. 

1.  Qualification. — The  excommunication  of  the  trustees  of  the  church  prop- 
erty does  not  disqualify  them.^ 

2.  Powers,  Duties  and  Liabilities — a.  Use  and  Possession  of  Property. — 
The  trustees  of  the  Presbyterian  church  obviously  hold  possession  for  the  use 
of  the  persons  who  by  the  constitution,  usages,  and  laws  of  the  Presbyterian 
body,  are  entitled  to  the  use.  They  have  no  personal  ownership  or  right  beyond 
this,  and  are  subject  in  their  official  relations  to  the  property,  to  the  control  of  the 
session  of  the  church.'* 

b.  Insurance  by  Trustees. — Where  trustees  assent  to  the  payment  of  premiums 
by  one  of  the  trustees,  such  assent  is  deemed  sufficient  to  the  procurement  of 
a  policy  of  insurance  on  the  church.^ 

3.  Removal. — The  trustees  of  a  church  are  not  removable  at  the  will  of  the 
cestui  que  trusts  without  cause  sjiown.^  The  trustees  of  the  church  holding 
property  for  use  of  the  congregation,  are  liable  to  removal  by  the  congregation 
for  whom  they  hold  this  trust,  and  others  may  be  substituted  in  their  place." 

B.  Elders. — "The  possession  of  the  elders,  though  accompanied  with  larger 
and  more  efficient  powers  of  control,  is  a  fiduciary  possession.  It  is  as  a 
session  of  the  church  alone  that  they  could  exercise  power.  Except  by  an  order 
of  the  session  in  regular  meeting,  they  have  no  right  to  make  any  order  con- 

1.  Endowment    of    land-consecration. — •  3.    Excommunication   of  trustees  not  a 

Pawlet   V.    Clark,   9    Cranch   292,   3   L.    Ed.  disqualification. — Bouldin    v.    Alexander,  IS 

73.').  Wall.    131,   21    L.    Ed.    69. 

2.  Sale  and  rental  of  pews. — Mason   v.  4.     Use     and     ownership. — Watson     v. 
Muncaster,    9    Wheat.    445,    446,    6    L.    Ed.  Jones,  13   Wall.  679,  720,  20   L.   Ed.   666. 
131.  5-    Implied  assent  to   insurance  church. 

Sale   of  pews — Effect    on    ownership   of  — Insurance  Cit.  v.  Cliasc,  5  Wall.  .509.  18 

church.— The    parish    is    not    the    less    the  L.   Ed.   524.     See  the  title   INSURANCE, 

owner  of  the  church,  because  the  pews  in  vol.   7,   p.   114. 

it   are    rented   or    sold   to   others;    for    the  6.     Trustees    not    removable    by    cestui 

right  to  the  exclusive  use  of  the  pews  is  que    trusts. — Rouldin     :•.      .'Mexandcr,      15 

very  different   from   the   right  to  the   free-  Wall.    131,   21    L.    Ed.   69. 

hold   in  the  church   itself.     Mason  v.  Mun-  7.     Removal    and    substitution    of    tnis- 

caster,   9    Wheat.    445,    446,    463,   6    L.    Ed.  tees.— Watson   v.   Jones,    13   Wall.    679,   20 

131.  L.    lul.    666. 
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cerning  the  use  of  the  building;  and  any  action  of  the  session  is  necessarily  in 
the  character  of  representatives  of  the  church  body  by  whose  members  it  was 
elected."^ 

Control  and  Title  to  Church  Property. — Church  property  held  by  trustees 
and  elders  is  subject  to  control  of  church,  and  ciders  have  no  title  thereto.^ 

C.  Errors  in  Recordation. — The  errors  of  a  recording  clerk  in  his  entries 
of  the  vestry  meetings  in  the  parish  books  styling  them  the  vestry  of  the 
Protestant  Episcopal  church,  at,  or  in,  or  of,  Alexandria,  and  not  the  vestry 
of  the  parish  of  Fairfax,  will  not  change  the  nature  or  character  of  the  vestry- 
proceedings,  or  divest  them  of  their  authority,  if,  in  j)oint  of  fact,  they  con- 
stituted the  vestry  of  the  parish  of  Fairfax.  The  irregularities  of  merely  minis- 
terial officers,  and  especially  of  parish  clerks,  whose  records  are  generally  kept 
in  a  loose  and  inaccurate  manner,  have  never  been,  hitherto,  supposed  to  have 
such  a  controlling  authority.^" 

IV.    Meetings  and  Elections. 

In  a  congregational  church,  the  majority,  if  they  adhere  to  the  organization 
and  to  the  doctrine,  represent  the  church. ^^ 

V.    Property  and  Funds. 

A.  Acquisition  and  Title — 1.  Right  to  Acquire:  and  Retain. — A  legis- 
lative grant  and  confirmation  of  lands  to  a  religious  society  is  not  revocable. ^^ 
The  minister  of  the  parish  in  Virginia  in  colonial  times  was,  during  his 
incumbency,  seised  of  the  freehold  of  its  inheritable  property,  as  emphatically 
persona  ecclesias,  and  capable,  as  a  sole  corporation,  of  transmitting  that  inherit- 
ance to  his  successors. ^2  Church  wardens  are  not  a  corporation  for  holding 
lands.^'* 

2.  Limitation  as  to  Amount. — Under  the  Illinois  act  of  April  18,  1872, 
religious  societies  incorporated  under  the  laws  of  Illinois  are  prohibited  from 
holding  more  than  ten  acres  of  land.  Held,  not  to  apply  to  foreign  benevolent 
or  missionary  societies. ^-^ 

B.  Control  and  Disposition. — Where  a  church  is  of  a  strictly  congregational 
or  independent  organization,  governed  solely  within  itself  as  to  property  held 
by  such  a  church  by  purchase  or  donation,  with  no  specific  trust  attached  to  it, 
the  rights  of  such  bodies  to  the  use  of  the  property  must  be  determined  by  the 
ordinary  principles  which  govern  voluntary  associations.^®  Property  and  con- 
tract rights  of  religious  bodies  are  protected  by  the  law  and  the  members  of  the 
society  are  under  control  of  the  law.^''' 

C.  Property  Rights  in  Case  of  Separation — Title  to  Property. — With- 
drawal of  Minority. — Where  the  minority  chooses  to  separate  themselves  into 
a  distinct  body,  and  refuse  to  recognize  the  authority  of  the  governing  body, 
tliey  can  claim  no  rights  in  the  property  from  the  fact  that  they  had  once  been 

8.  Possession  by  elders  fiduciary. —  13.  Terrett  v.  Tajlor,  9  Cranch  43,  46, 
Watson    V.    Jones,    i:!    Wall.    679,    721,    20       3   L.   Ed.   650. 

L.   Ed.  666.  Sale  by  consent  of  parson  and  vestry. 

9.  Watson  v.  Jones,  13  Wall.  679,  20  L.  —Terrett  v.  Taylor,  9  Cranch  43,  3  L.  Ed. 
Ed.  666.  ^•^^• 

in    t:'„«,.   «t  ^^^^^,  ;„  /i^..^,;^*;^^  ;^^o  l**     Church    wardens. — Terrett    v.    Tay- 

10.  Errors  of  clerk  in  description  imma-       ,        .^         \,-^^,  j-njn-n 
..     •   1       M  Af  *  f^      Axn       4-        l<)r,  9   Cranch  43,  3   L.   Ed.   GoO. 

tenal. — Mason    v.     Muncaster,  9      Wheat.  r-^^^^oi  ,„o^.-r.^4.„  k,.  ,..o,,  ^.t  ^o*.^^^^i 

At-     A-Q    r   1      riTJi  General  warranty  by  way  of  estoppel. — 

440,   4as.   b    u    lid.    131.  Mason   v.    Muncaster,   9   Wheat.   44.5,   6   L. 

11.  Majority   rule. — Bouldin  v.    Alexan-       p^j    ^3^ 

der,  15  Wall.  131,  21  L.   Ed.  69.  15.    Under    Illinois    act.    1872— Not    ap- 

Expulsion    of    majonty.-!-An     expulsion  pUcable    to    foreign    societies.— Gilmer     v. 

of   the   majority   by   a    minority   is   a   void  Stone.  1:^0  U.   v^.   5S0.  30   L.   Ed.  734. 

prt.     Pniildm  V.  Alexander,   15  Wail.   131,  ig.     Control    by     churches     generally.— 

21  L.  Ed.  69.  Watson  v.  Jones,  13   Wall.   679,  20   L.   Ed. 

12.  Grant   by  legislature  not  revocable.  CGC. 

— Terrett  v.  Taylor,  9  Cranch  43,  3  L.   Ed.  17.     Property     av^      contract      rights.— 

<;50;  Pawlet  v.  Clark,  9  Cranch  292,  3  L.  Watson  v.  Jones,  13  Wall.  679,  20  L.  Ed. 
Ed.  735.  6G6. 
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members  of  the  church  or  congregation.^*^  A  separation  of  a  church  into  two 
parts  being  legally  accomplished,  a  division  of  the  joint  property  by  a  court  of 
equity  follows  as  a  matter  of  course.'^  The  vestry  of  the  Episcopal  church  of 
Alexandria,  now  known  by  the  name  of  Christ  Church,  is  the  regular  vestry, 
in  succession,  of  the  parish  of  Fairfax,  and,  in  connection  with  the  jninister, 
has  the  care  and  management  of  all  the  temporalities  of  the  parish,  within  the 
scope  of  their  authority ;  a  sale  by  them,  of  the  church  lands,  with  the  assent 
of  the  minister,  under  the  former  decree  of  the  federal  supreme  court,  conveys  a 
good  title  to  the  purchaser.^^^ 
D.    Glebe  Lands.— See  note.21 

VI.    Severance  of  Ecclesiastical  Relations. 

The  general  conference  of  1844  composed  of  traveling  preachers,  had  power 
to  divide  the  Methodist  Episcopal  church  and  establish  two  separate  and 
independent  organizations  occupying  the  place  of  the  old  one.22 

VII.  Ecclesiastical  Decisions. 

Although  the  civil  courts  will  not,  in  the  case  of  persons  excommunicated  by 
competent  church  authority,  go  behind  that  authority  and  inquire  whether  the 
persons  have  been  regularly  or  irregularly  excommunicated,  the  said  courts  may 
inquire  whether  the  expulsion  was  the  act  of  the  church  or  of  persons  who  were 
not  the  church,  and  who.  'consequently,  had  no  right  to  excommunicate  any  one.--* 

VIII.  Actions  by  or  Against. 

The  right  of  a  religious  society  to  recover  for  the  annoyance  and  discomfort 
to  its  members  in  the  use  of  its  property,  and  the  liability  of  the  defendant  to 
respond  in  damages  for  causing  them,  are  not  affected  by  their  corporate 
character.-* 


REM. — See  Proce;e:dings  in  Rem  and  in  Personam,  vol.  9,  p.  786. 
note   1. 


See 


18.  Watson  v.  Jones,  13  Wall.  679,  725, 

20  L.   Ed.   666. 

Expulsion  of  majority  by  minority  not 
a  relinquishment  of  right  of  majority. — 
See    Bouldin    v.    Alexander,    15    Wall.    131, 

21  L.   Ed.   69. 

19.  Proper  case  for  division  of  common 
property. — Smith  z'.  Swormstedt,  16  How. 
288,  308,   14   L.    Ed.  942. 

Authorization  of  change  in  restrictive 
article  not  imposed  as  a  condition  of 
separation. — Smith  v.  Swormstedt,  16 
How.  288,   14   L.   Ed.  942. 

20.  Right  to  control  and  sale  of  lands. 
— Mason  7'.  Aluncaster,  9  Wheat.  445,  6 
L.    Ed.   131. 

21.  Right  and  title  to  glebe  lands  in 
point. —  Mason  v.  Muncaster,  9  Wlieat. 
44  5,   6    L.    Ed.    131. 

Application  of  proceeds  on  sale  of 
glebe.— Mason  v.  Muncaster,  9  .Wheat. 
445,    468,   6   L.    Ed.    131. 

Direct  grant — No  trust  or  condition 
annexed.— Pawlct  v.  Clark,  9  Crauch  292, 
3  L.  Ed.  735.  For  sequel  of  this  case  see 
Society  for  the  Propa,£?ation  of  the  Gos- 
pel 7K  Pawlet,  4  Pet.  480,  7  L.  Ed.  927. 

Exclusiveness  of  crown  to  erect  church 
2nd  collate  parson. — Pawlet  ?'.  Clark.  9 
Crancli,   292,   3    L.    E.d.    735. 

By  resolution  Vermont  succeeded  to 
rights  of  crown. — Pawlet  v.  Clark,  9 
Cranch  292,  3   L.  Ed.  735. 
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By  Vermont  statute,  towns  entitled  to 
property  of  glebes  therein  situated. — ■ 
Pawlet  v.  Clark,  9  Cranch  292.  3  L.  Ed. 
735. 

22.  Power  of  division  of  ecclesiastical 
relations. — Smith  v.  Swormstedt,  16  IIow. 
288.    14    L.    Ed.   942. 

23.  Scope  of  inquiry. — Bouldin  v.  .\lex- 
andcr,  15  Wall.  131.  21  L.  Ed.  69. 

24.  Action  by  society  not  affected  by 
corporate  charity. —  iSaltimore,  etc.,  R. 
Co.  V.  Filth  Baptist  Church,  108  V.  S. 
317,   329.   27   L.    Ed.   739. 

1.  Rem  proceeding. — "It  is  true  that,  in 
a  strict  sense,  a  proceeding  in  rem  is  one 
taken  directly  against  property,  and  has 
for  its  object  the  disposition  of  the  prop- 
erty, without  reference  to  the  title  of  in- 
dividual claimants;  but,  in  the  larger  and 
more  general  sense,  the  terms  are  applied 
to  actions  between  parties,  where  the  di- 
rect object  is  to  reach  and  dispose  of 
property  owned  by  them,  or  of  some  in- 
terest therein.  Such  are  cases  commenced 
by  attachment  against  the  property  of 
debtors,  or  instituted  to  partition  real  es- 
tate, foreclose  a  mortgage,  or  enforce  a 
lien."  Pennoyer  v.  Neflf,  95  U.  S.  714,  734, 
24  L.  Ed.  565;  Arndt  v.  Griggs,  134  l).  S. 
I!  16.    326,    33    L.    Ed.    918. 

Nature  of  bill  for  specific  performance. 
—Sec  the  title  SPECIFIC  PERFORM- 
ANCE. 


REMAINDERS,   REVERSIONS  AND   EXECUTORY   INTERESTS. 

BY  jose;ph  w.  timbkrlake:. 
I.   Remainders,  644. 

A.  Definition  and  Distinction,  644. 

1.  Remainder  Defined,  644. 

2.  Distinguished  from  Executory  Devise,  644. 

B.  Requisites  and   Validity,  644. 

1.  Preceding  Particular  Estate,  644. 

a.  Necessity,  644. 

b.  Character  of   Particular   Estate,  644. 

(1)  In  General,  644. 

(2)  No  Remainder  after  a  Fee  Simple,  644. 

(3)  Remainder  after  Life  Estate  in  Personal  Property,  644. 

(a)  In  General  644. 

(b)  Where  Life  Tenant  Given  Power  of  Disposal,  644. 

(4)  Remainder  Limited  upon  an  Estate  Tail.  645. 

2.  Must   Be  Created   Simultaneously  with   Particular  Estate,  645. 

3.  Time  of  Vesting  in  Interest,  645. 

4.  Time  of  Taking  Effect  in  Possession,  645. 

5.  Remoteness,  645. 

C.  Construction  of  Limitations  as  Remainders  Favored,  645. 

D.  Classes  of  Remainders,  646. 

1.  \'ested  Remainders,  646. 

a.  Definitions  and   Distinctions,  646. 

b.  Remainders  Construed  as  Vested  Rather  than  Contingent,  646. 

(1)  In  General,  646. 

(2)  Words    Importing    Time    of    Enjoyment    Rather    than 

Contingency,  648. 

(3)  Remainder  to  a  Class,  648. 

c.  Vested  Remainder  Subject  to  Divesting  Contingency,  649. 

2.  Contingent  Remainders,  649. 

a.  Definition  and  Distinction,  649. 

( 1 )  Contingent  Remainder  Defined.  649. 

(2)  Distinguished  from  Vested  Remainder,  649. 

b.  Classes  of  Contingent  Remainders.  649. 

(1)  Remainders    Dependent   on    Contingent    Determination 

of  Particular  Estate,  649. 

(2)  Remainders  Limited   to  Persons  L^nascertained  or  Not 

in  Being,  649. 

c.  Destruction  of  Contingent  Remainders,  649. 

E.  Remainders  in  Personal   Property.  651. 

F.  Character  and  Incidents  of  Remainderman's  Interest,  651. 

1.  Vested  Remainders,  651. 

a.  Transfer  and  Devolution,  651. 

(1)  In  General,  651. 

(2)  Remainder  after  Confiscated  Life  Estate,  651. 

b.  Subject  to  Execution  and  Levy,  651. 

2.  Contingent  Remainders,  651. 

a.  When  Bound  by  Judicial  Proceedings,  651. 

b.  Descent,  651. 

3.  Adverse  Possession  and  Statute  of  Limitations,  651. 

4.  Liability  to  Assessment  for  Succession  Taxes,  651. 

5.  Sale  of  Estate  on  Application  of  Tenant  of  Particular  Estat'=,  651. 
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6.  Jurisdiction  of  Court  of  Equity  over  Remaindennan's  Interest.  651. 

a.  To  Protect  Estate  from  Waste,.  651. 

b.  To  Establish   Remainderman's  Right,  651. 

G.  Relations  between  Life  Tenant  and  Remainderman,  651. 

II.  Reversions,  652. 

A.  Definition,  652. 

B.  Creation,  652. 

C.  Reversion  after  Confiscated  Life  Estate,  652. 

1.  Power  to  Alien,  652. 

a.  Before  Disability  Removed,  652. 

b.  After  Disability  Removed,  652. 

2.  Descent,  653. 

D.  Adverse  Possession  and  Statute  of  Limitations,  653. 

E.  Subject  to  Judgment  Liens,  653. 

F.  Subject  to  Execution  and  Levy,  653. 

G.  Right  of  Grantee  to  Sue  on  Covenants  in  Lease,  653. 

III.  Executory  Interests,  653. 

A.  Definition   and   Distinction,   653. 

1.  Executory  Devise  Defined,  653. 

2.  Distinguished   from   Remainder.  654. 

B.  Validity,  654. 

1.  Necessity  for  Preceding  Estate,  654. 

2.  Remoteness,  654. 

3.  Where  First  Taker  Has  Power  to  Defeat  Limitation,  655. 

C.  Remainders  Favored  in  Construction,  655. 

D.  Executory  Interests  in  Realty,  655. 

1.  Limitation  of  a  Fee  upon  a  Fee,  655. 

a.  In  General,  655. 

b.  Limitation    Over   on    Failure   of   "Issue,"    "Heirs,"    etc.,   655. 

2.  Estates  in  Futuro,  655. 

3.  Limitation  Over  on  Attempt  to  Alien.  656. 

4.  Disposition  of  Inheritance  Pending  Contingency,  656. 

E.  Executory  Interests  in  Personalty.  656. 

F.  Incidents  of  Executory  Interests,  656. 

L  When  Bound  by  Judicial  Proceedings,  656. 
2.  Descent,  656. 

CROSS  REFERENCES. 

See  the  titles  Charities,  vol.  3,  p.  675;  Curtesy,  vol.  5,  p.  155;  Deed.'^ 
vol.  5,  p.  245;  Descent  and  Distribution,  vol.  5,  p.  335;  Ejectment,  vol.  5 
p.  695;  Equity,  vol.  5,  p.  803;  Escheat,  vol.  5.  p.  897;  Estates,  vol.  5,  p.  904 
Executions,  vol.  6,  p.  84;  Executors  and  Administrators,  vol.  6,  p.  119 
Gifts,  vol.  6,  p.  564;  Joint  Tenants  and  Tenants  in  Common,  vol.  7.  p.  Sd^?) 
Judgments  and  Decrees,  vol.  7,  p.  544;  Landlord  and  Tenant,  vol.  7.  p.  827 
Limitation  oe  Actions  and  Adverse  Possession,  vol.  7,  p.  900;  Perpetuities, 
vol.  9,  p.  392;  Restraint  on  Alienation;  Shelley's  Case,  Rule  in;  Trusts 
AND  Trustees;  Wills. 

As  to  abolition  by  statute  of  estrtes  tail  in  remainder,  see  the  title  Est.ntes, 
vol.  5,  p.  911.  As  to  devise  of  remainders  to  trustees  to  tlic  use  of  remainder- 
men, see  the  title  Trusts  and  Trustees.  As  to  protection  of  estate  of  remainder- 
man from  waste  by  life  tenant,  see  the  titles  Equity,  vol.  5,  p.  S>ZS ;  Waste. 
As  to  liability  of  estate  in  remainder  to  assessment  for  succession  taxes,  see  the 
title  Succession  Taxes.  As  to  whether,  in  case  of  a  devise  of  land  in  fee. 
a  limitation  over,  in  case  the  first  devisee  shall  alien,  is  valid,  see  the  title  Es- 
tates, vol.  5,  p.  907.  As  to  an  incorporeal  interest  of  a  bankrupt  in  a  re- 
mainder, see  the  title  Bankruptcy,  vol.  2,  p.  903.     As  to  the  rights  of  life 
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tenants  and  remaindermen  in  stock  dividends,  see  the  title  Stocks  and  Stock- 
holders. As  to  breach  of  conditions  as  working  a  reversion  or  forfeiture 
of  an  estate,  see  the  titles  Conditions,  vol.  3,  pp.  1004,  1008,  and  the  cross 
references  there  given;  Deeds,  vol.  5,  p.  278,  et  seq. ;  Public  Lands,  ante,  p.  1. 

I.    Remainders. 

A.  Definition  and  Distinction — 1.  Remainder  Defined. — A  remainder  is 
the  remnant  of  an  estate  in  land,  depending  upon  a  particular  prior  estate  created 
at  the  same  time  and  by  the  same  instrument  and  limited  to  arise  immediately 
on  the  determination  of  that  estate  and  not  in  abridgment  of  it.^  An  interest 
in  remainder  is  an  incorporeal  interest. ^ 

2.  Distinguished  from  Executory  Devise. — See  post,  "Distinguished  from 
Remainder,"  III,  A.  2. 

B.  Requisites  and  Validity — 1.  Preceding  Particular  Estate — a.  Neces- 
sity.— It  is  essential  to  a  remainder  that  it  have  a  preceding  or  particular  estate 
to  support  it.^ 

b.  Character  of  Particular  Estate — (1)  In  General. — A  contingent  remainder, 
if  it  amount  to  a  freehold,  cannot  be  limited  on  an  estate  for  years,  nor  any 
<?state  less  than  freehold."* 

(2)  No  Remainder  after  a  Fee  Simple. — No  remainder  can  be  limited  after  a 
fee  simple.^ 

(3)  Remainder  after  Life  Estate  in  Personal  Property — (a)  /;/  General. — The 
rule  that  a  remainder  may  be  limited  after  a  life  estate  in  personal  property  is 
well  settled,*'  and  this  is  especially  true  where  the  property  is  of  such  a  character 
as  not  to  be  consumed  by  the  use,  e.  g.,  slaves." 

(b)  Where  Life  Tenant  Given  Pozver  of  Disposal. — Personal  property,  not 
consumed  by  the  use,  may  be  limited  in  remainder,  after  a  general  bequest  to 
a  person   in   being,   with   a  power   to  use  and  even  dispose  of   it,  provided   the 


1.  Remainder  defined. — 4  Kent.  Com. 
197;  •?.  HoLiv.  L.  Diet.  See,  also,  Doe  v. 
Considine.  6  Wall.  458.  474,  475,  18  L. 
Ed.  869;  Croxall  v.  Shererd,  5  Wall.  268, 
288,   18    L.    E(i.    572. 

2.  Incorporeal  interest. — Hammond  x'. 
Whittredge,  204  U.  S.  538,  549,  51  L.  Ed. 
606. 

3.  Necessity  for  preceding  particular 
estate. —  Doe  t'.  Considine,  (i  Wall.  4.')>i. 
474.  475,  18  L.  Ed.  869;  Croxall  v.  Shererd, 
5  Wall.  268,  288,  18  L.  Ed.  572.  See,  also, 
Mc.\rthur  v.  Scott,  lU  U.  S.  :{40,  :!79,  28 
"L.  Ed.  1015. 

4.  No  contingent  remainder  of  free- 
hold after  estate  for  years. — Doe  v.  Con- 
sidine,   (•)    W.-dl.    458.   474,    18    L.    Ed.   869. 

5.  No  remainder  after  fee  simple. — 
Doe  r.  Considine,  G  Wall.  458,  475,  18 
L.  Ed.  869;  Howard  v.  Carusi.  109  U.  S. 
725,  732,  27  L.  Ed.  1089.  See,  also,  Ab- 
bott 7'.  Essex  Co.,  18  How.  202,  213,  15 
L.  Ed.  3.52.  But  see  Miller  v.  Texas,  etc., 
R.  Co..   132  U.  S.   662,  669,  33   L.  Ed.  487. 

An  execution  of  a  power  to  name  bene- 
ficiaries to  take  under  a  deed  which 
designates  .\.,  his  beirs,  executors,  ad- 
ministrators and  assigns  forever,  with  the 
hope  and  trust  that  he  will  not  diminish 
the  same,  and  a  provision  that  at  his 
death  so  much  there"of  as  he  shall  not 
have  disposed  of  by  devise  or  sale  shall 
<le5cend   to   B.,   vests   the   fee   simple   abso- 


lute in  A.  with  no  remainder  to  B.  How- 
ard V.  Carusi,  109  U.  S.  725.  27  L.  Ed. 
1089. 

6.  Remainders  in  personal  property. — 
Smith  z:  Bell,  6  Pet.  68,  78,  8  L.  Ed.  322; 
Doe  r.  Considine,  6  Wall.  458,  475,  18  L. 
Ed.   869. 

7.  Property  not  consumed  by  use — 
Slaves.— Smith  r.  Bell,  G  Pet.  6S,  82,  S4,  8 
L.    Ed.   322. 

The  will  of  B.  G.  contained  the  follow- 
ing clause:  "Also,  I  give  to  my  wife, 
Elizabeth  Goodwin,  all  my  personal  es- 
tate, whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  quality  soever, 
after  payment  of  my  debts,  legacies  and 
funeral  expenses,  which  personal  estate 
I  give  and  bequeath  unto  my  said  wife, 
Elizabeth  Goodwin,  to  and  for  her  own 
use  and  benefit  and  disposal,  absolutely; 
the  remainder,  of  the  paid  estate  after 
her  decease,  to  be  for  the  use  of  the 
said  Jesse  Goodwin,"  the  son  of  the 
testator.  The  personal  property  con- 
sisting principally  of  slaves,  it  was  held 
that  Elizabeth  Goodwin,  took  only  a 
life  estate  in  the  slaves  and  that  Jesse 
Goodwin  took  a  vested  remamder  in  said 
slaves,  which  came  into  possession  after 
the  death  of  Elizabeth  Goodwin.  Smith  v. 
Bell,  6  Pet.  68,  84,  8  L.  Ed.  322.  See, 
also.  Potter  ;■.  Couch,  141  U.  S.  296,  316. 
35   L.    Ed.    721. 
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whole   will   shows   a   clear   intention   to   limit   the   interest   of  the   first   taker   to 
his  life.^ 

(4)  Remainder  Limited  upon  an  Estate  Tail. — See  post,  "Definitions  and 
Distinction,"  I,  D,  1,  a. 

2.  Must  Bs  Created  Simultaneously  with  Particular  Estate. — A 
remainder  must  be  created  and  passed  out  of  the  grantor  at  the  time  of  the 
creation  of  the  particular  estate.^ 

3.  Time  op  Vesting  in  Interest. — A  remainder  must  vest  in  the  grantee 
during  the  continuance  of  the  preceding  particular  estate,  or  eo  instanti  that  it 
determines.  ^^ 

4.  Time  oe  Taking  Eeeect  in  Possession. — Where  a  remainder  is  dependent 
upon  a  life  estate  in  the  land,  it  does  not  take  effect  as  an  estate  in  possession 
until  the  life  estate  is  determined.     Till  then  it  is  a  mere  expectancy. ^^ 

5.  Remoteness. — A  remainder  may  be  void  because  of  remoteness  and  as  tend- 
ing to  a  perpetuity.i2  Thus  a  limitation  in  remainder  dependent  upon  a  con- 
tingency which  might  not  happen  within  a  life  or  lives  in  being,  or  within 
twenty-one  years  and  a  few  months  thereafter,  depends  on  an  event  which  is 
too  remote  to  be  tolerated  by  the  policy  of  the  law,  and  the  remainder  is  conse- 
quently void.^^ 

C.  Construction  of  Limitations  as  Remainders  Favored. — The  law  will 
not  construe  a  limitation  in  a  will  into  an  executory  devise  when  it  can  take 


8.  Where  life  tenant  given  power  of 
disposal.— Smith  v.  Bell,  6  Pet.  68,  82,  8 
L.  Ed.  322.  See  ante,  "In  General,"  I, 
B,  1,  b,  (3),   (a). 

9.  Must  be  created  simultaneously  with 
particular  estate. — Doe  v.  Considine,  6 
Wall.   458,  474,   18   L.   Ed.   869. 

10.  Time  of  vesting  in  right. — Doe  v. 
Considine,  6  Wall.  458,  474,  18  L.  Ed.  869; 
Daniel  v.  Whartenby,  17  Wall.  639,  647, 
21  L.  Ed.  661.  See  post,  "Definitions  and 
Distinctions,"  I,  D,  1,  a;  "Remainders 
Construed  as  Vested  Rather  than  Con- 
tingent,"  I,  D,   1,  b. 

11.  Time  of  taking  effect  in  possession. 
—Wright  V.  Blakeslee,  101  U.  S.  174,  178, 
25  L.  Ed.  1048;  Nichols  v.  Levy,  5  Wall. 
433,  442,  18  E.  Ed.  596;  Daniel  v.  Whar- 
tenby, 17  Wall.  639,  647,  21  L.  Ed.  661; 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
317,    13    L.    Ed.    703. 

Where  real  estate  is  devised  to  a 
daughter  for  life,  with  remainder  in  fee 
to  her  son  B.  should  he  survive  her,  B. 
up  to  the  moment  of  his  mother's  death 
had  no  interest  in  the  land  except  a  bare 
contingent  remainder  expectant  upon  her 
death  and  his  surviving  her.  At  her  death 
it  came  to  him  as  an  estate  in  fee  in  pos- 
session absolute.  Wright  v.  Blakeslee, 
101  U.  S.  174,  177,  25  L.  Ed.  1048.  See 
post,  "Definitions  and  Distinctions,"  I,  D, 
1,  a;  "Remainders  Construed  as  Vested 
Rather  than   Contingent,"    I,   D,   1,  b. 

12.  Remoteness. — Cross  v.  De  Valle, 
1  Wall.  5,  17  L.  Ed.  51.-);  Williamson  v. 
Daniel,  12  Wheat.  568,  569,  6  L.  Ed.  731; 
Taylor  v.  Mason,  9  Wheat.  325,  340,  6  L. 
Ed.  101.  See  the  title  PERPETUITIES, 
vol.   9,  p.  392. 

An  absolute  bequest  of  certain  slaves 
to  P.  H.  is  qualified  by  a  subsequent  limi- 


tation over,  that  if  either  of  the  testator's 
grandchildren,  P.  H.,  or  J.  D.  A.,  should 
die  without  a  lawful  heir  of  their  bodies, 
that  the  other  should  heir  its  estate, 
which  converted  the  previous  absolute 
estate  into  an  estate  tail;  and  slaves  be- 
ing personal  property,  and  there  being 
no  words  in  the  will  which  restrained  the 
dying  without  issue  to  the  time  of  the 
death  of  the  legatee,  the  limitation  over 
was  held  to  be  on  a  contingency  too  re- 
mote. The  remainder  over  was  to  take 
effect,  whenever  either  of  the  immediate 
legatees  should  die  without  a  lawful  heir 
of  his  or  her  body.  The  gift  in  re- 
mainder was  a  gift  to  the  stock,  and  was 
limited  over  on  a  contingency  too  re- 
mote to  be  allowed  by  the  policy  of  the 
law.  Williamson  v.  Daniel,  12  Wheat. 
568,  569,  6  L.  Ed.  731. 

R.  B.  being  seized  of  lands  in  Mary- 
land, made  a  will  by  which  he  gave  his 
whole  real  estate  to  his  nephew,  J.  T.  M., 
during  his  life,  and  after  his  death,  to  his 
oldest  son,  A.,  in  tail,  on  condition  of  his 
changing  his  name  to  A.  Barnes,  with  re- 
mainder to  the  heirs  of  his  nephew,  J.  T. 
M.,  lawfully  begotten  forever,  on  their 
changing  their  surnames  to  Barnes. 
Held,  that  the  conditions  annexed  to  the 
estate  devised  to  the  oldest  male  heir  of 
J.  T.  M.,  were  subsequent  and  not  prec- 
edent, and  that,  consequently,  the  con- 
tingency on  which  the  devise  was  to  take 
effect,  was  not  too  remote,  the  estate 
vesting  on  the  death  of  J.  T.  M.;  to  be 
divested  on  the  nonperformance  of  the 
condition.  Tavlor  v.  Mason,  9  Wheat. 
325,    6    L.    Ed.    101. 

13.  Period  of  limitation. — Tavlor  v. 
Mason,  9  Wheat.  325,  340.  6  L.  Ed.  101. 
See  the  title  PERPETUITIES,  vol.  9,  p. 
392. 
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«ft'ect  as  a  remainder.^* 

D.  Classes  of  Remainders — 1.  Vested  Remainders — a.  Definitions  and 
Distinction. — A  vested  remainder  is  where  a  present  interest  passes  to  a  certain 
and  definite  person,  but  to  be  enjoyed  in  futuro.i^  It  is  the  uncertainty  of  the 
right  of  enjoyment  and  not  the  uncertainty  of  its  actual  enjoyment  which  renders 
a  remainder  contingent.  The  present  capacity  to  take  effect  in  possession,  if 
the  possession  should  become  vacant,  i. 'e.,  if  the  present  estate  should  deter- 
mine, distinguishes  a  vested  from  a  contingent  remainder,  and  not  the  certainty 
that  the  possession  will  ever  become  vacant  while  the  remainder  continues.  ^"^ 
A  remainder,  limited  upon  an  estate  tail,  is  held  to  be  vested,  though  it  be 
uncertain  whether  it  will  ever  take  effect  in  possession. i" 

b.  Remainders  Construed  a^s  Vested  Rather  than  Contingent — (1)   In  General. 

As  the  law   favors   that  construction  which    gives    to  a    remainder   a   vested 

rather  than  a  contingent  character,  the  courts  will  never  construe  a  remainder 
to  be  contingent  when,  consistently  with  the  intention,  it  can  be  held  to  be 
vested. ^^     A  devise  of  lands  to  be   sold  after  the  termination  of  a  life  estate 


14.  Construction  of  limitations  as  re- 
mainders favored.— Doe  ^'.  Considine,  6 
Wall.  458,  475,  18  L.  Ed.  869.  See,  also, 
Abbott  f.  Essex  Co.,  18  How.  202,  213, 
15    L.    Ed.    352. 

The  rule  laid  down  in  Purefoy  v.  Rog- 
ers, 2  Saund.  388,  "that  where  a  con- 
tingency is  limited  to  depend  on  an  es- 
tate of  freehold  which  is  capable  of 
supporting  a  remainder,  it  shall  never  be 
construed  to  be  an  executory  devise,"  has 
been  received  and  adopted  in  Massa- 
chusetts. In  England,  and  in  some  of  the 
states  here,  it  has  been  abolished  by  leg- 
islative interposition,  as  harsh  and  in- 
jurious. This  rule,  however,  has  never 
been  construed,  either  in  England  or  this 
country,  to  include  cases  where  the  title 
of  the  first  taker  is  a  fee  simple,  and  the 
contingency  is  definite.  Abbott  z:  Essex 
Co..   18   How.   202,  213,   15   L.    Ed.   352. 

15.  Vested  remainder  defined. — Doe  v. 
Considine,  6  Wall.  458,  474,  18  L.  Ed. 
869. 

Chancellor  Kent  says  the  definition  of 
a  vested  remainder  is  "when  there  is  a 
person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the 
lands,  upon  the  ceasing  of  the  interme- 
diate precedent  estate."  Croxall  v. 
Shererd,  5  Wall.  268,  288,  18  L.  Ed.  572. 
See,  also,  Cropley  v.  Cooper,  19  Wall.  167, 
176.  22   L.    Ed.    109. 

A  vested  remainder  is  an  estate  rec- 
ognized in  law.  Croxall  v.  Shererd,  5 
Wall.  268,  288.   18   L.   Ed.   572. 

The  construction  of  a  will  on  the  ques- 
tion of  estate  in  fee,  or  life  estate  with 
vested  remainder,  left  undecided,  with 
comments  on  the  inefficiency  of  rules  of 
decision  and  decided  cases  as  guides. 
Clarke  v.  Boorman.  18  Wall.  493,  21  L. 
Ed.  904.     Sec  the  title  WILLS. 

16.  4  Kent.  Com.  203.  282.  Croxall  r. 
Shererd,  5  Wall.  268,  288,  18  L.  Ed.  572; 
Cropley  :■.  Cooper,  19  Wall.  167,  176,  22 
L.  Ed.  109;  Doe  r.  Considine.  6  Wall.  458, 
47(),  18  L.  Ed.  869,  citing  Williamson  v. 
Berry,  8  How.  495,  12  L.  Ed.  1170;  Carver 
?•  \stor.  4  Pet.  1,  7  L.  Ed.  761;  Finlay  v. 
King,  S  Pet.  346,  376,  7  L.  Ed.  701. 


Where  an  estate  is  granted  to  one  for 
life,  and  to  such  of  his  children  as  should 
be  living  after  his  death,  a  present  right 
to  the  future  possession  vests  at  once  in 
such  as  are  living,  subject  to  open  and 
let  in  afterborn  children,  and  be  divested 
as  to  those  who  shall  die  without  issue. 
Croxall  V.  Shererd,  5  Wall.  268,  288,  18 
L.   Ed.   572. 

"A.  devises  to  B.  for  life,  remainder  to 
his  children,  but  if  he  dies  without  leav- 
ing children,  remainder  over,  both  the 
remainders  are  contingent,  but  if  B.  after- 
wards marries  and  has  a  child,  the  remain- 
der becomes  vested  in  that  child,  subject 
to  open  and  let  in  unborn  children,  and  the 
remainders  over  are  gone  forever.  The 
remainder  becomes  a  vested  remainder  in 
fee_  in  the  child  as  soon  as  the  child  is 
born,  and  does  not  wait  for  the  parent's 
death,  and  if  the  child  dies  in  the  lifetime 
of  the  parent,  the  vested  estate  in  re- 
mainder descends  to  his  heirs."  4  Kent. 
Com.,  p.  284.  Doe  v.  Considine,  6  Wall. 
458,  476,  18  L.  Ed.  869,  citing  Finlay  v. 
King,  3  Pet.  346,  376,  7  L.  Ed.  701;  Carver 
f.  Astor,  4  Pet.  1,  7  L.  Ed.  761;  William- 
son V.  Berry,  8  How.  495,  12  L.  Ed.  1170; 
Croxall  c'.  Shererd,  5  Wall.  268,  280,  18 
L.   Ed.   572. 

17.  Remainder  limited  upon  estate  tail. 
—Croxall  V.  Shererd,  5  Wall.  268,  288,  18 
L.    Ed.   572. 

18.  Remainders  construed  as  vested 
rather  than  contingent. — Doe  z'.  Con- 
sidine, 6  Wall.  458,  475,  18  L.  Ed.  869; 
Croxall  z:  Shererd,  5  Wall.  268,  287,  18 
L.  Ed.  572;  McArthur  v.  Scott,  113  U.  S. 
340,  378,  28  L.  Ed.  1015;  Cropley  v. 
Cooper,  19  Wall.  167,  175,  22  L.  Ed.  109. 
citing  Carver  v.  Astor,  4  Pet.  1,  7  L.  Ed. 
761.  See  ante,  "Time  of  Vesting  in  In- 
terest," I,  B,  3;  "Time  of  Taking  Efifect 
in  Possession."  I,  B,  4. 

Bequests  involving  the  question  whether 
a  remainder  is  vested  or  continr  ent,  may 
be  resolved  into  two  classes:  (l)  Those 
where  the  time  or  event  referred  to  in 
the  future  is  of  the  substance  and  a  con- 
dition of  the  gift,  and.  hence,  marks  the 
time    of    vesting    in    interest.      (2)    Those 
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given  by  the  will,  the  proceeds  to  be  distributed  thereafter  to  certain  persons, 
is  a  bequest  to  those  persons  and  vests  at  the  death  of  the  testator. i''  Where 
a  remainder  is  Hmited  to  take  efifect  in  possession,  if  ever,  immediately  upon 
the  determination  of  a  particular  estate,  which  estate  is  to  determine  by  an 
event  that  must  unavoidably  happen  by  the  efHux  of  time,  the  remainder  vests 
in  interest  as  soon  as  the  remainderman  is  in  esse  and  ascertained,  provided 
nothing  but  his  own  death  before  the  determination  of  the  particular  estate,  will 
prevent  such  remainder  from  vesting  in  possession  ;2"  yet,  if  the  estate  is  limited 
over  to  another  in  the  event  of  the  death  of  the  remainderman  before  the  de- 
termination of  the  particular  estate,  his  vested  estate  will  be  subject  to  be  de- 
vested by  that  event,  and   the   interest  of  the  substituted   remainderman   which 

before  the  final  division,  leaving  children, 
they  should  take  and  receive  per  stirpes 
the  share  which  their  parent  would  have 
been  entitled  to  have  and  receive  if  then 
living;  and  provided  that  any  assignment, 
•  mortgage  or  pledge  by  any  grandchild  of 
his  share  should  be  void,  and  the  ex- 
ecutors, in  the  final  division  and  distribu- 
tion, should  convey  and  pay  to  the  per- 
sons entitled  under  the  will  Held,  that 
all  the  grandchildren  took  equitable 
vested  remainders,  opening  to  let  in  those 
born  after  the  testator's  death,  and  sub- 
ject to  be  divested  only  as  to  any  grand- 
child who  died  before  the  expiration  of 
the  particular  estate,  leaving  issue,  by  an 
executory  devise  over  to  such  issue.  Mc- 
Arthur  v.  Scott.  113  U.  S.  340.  28  L  Ed 
1015. 

19.  Devise  of  lands  to  be  sold  after 
lerminaltjn  of  life  estate.— Cropley  v. 
Cooper,  19  Wall.  167,  17.5,  22  L.  Ed.  109. 
■  A  bequest  in  the  form  of  a  direction 
to  pay  at  a  future  period  vests  in  interest 
immediately  if  the  payment  be  postponed 
for  the  convenience  of  the  estate  or  to  let 
in  some  other  interest.  The  payment  of 
debts  is  an  instance  of  the  former,  and 
a  prior  temporary  provision  for  some 
other  person  is  an  instance  of  the  latter. 
In  all  such  cases  it  is  presumed  that  the 
testator  postponed  the  time  of  enjoy- 
ment by  the  ultimate  legatee  for  the  pur- 
pose of  the  prior  devise  or  bequest. 
Cropley  v.  Cooper,  19  Wall.  107.  174,  22 
L.    Ed.   109. 

In  Boraston's  Case.  3  Reports  21,  the 
point  ruled  was  as  follows:  "If  real  es- 
tate be  devised  to  .\.  when  he  shall  at- 
tain a  given  age,  and  until  .\.  attains  that 
age  the  property  is  devised  to  B.,  A.  takes 
an  immediate  vested  estate,  not  defea- 
sible on  his  death  under  that  age;  the  gift 
being  read  as  a  devise  to  R.  for  a  term 
of  years,  with  remainder  to  .^.  The  same 
doctrine  has  since  been  nflflrmed  in  nu- 
merous other  cases,  and  is  new  a  canon  of 
the  English  law.  Boraston's  Case  related 
to  real  property.  Tf  this  were  such  a  case 
it  would  be  in  point  and  conclusive.  It 
h.is  been  applied  by  .American  courts  to 
bequests  of  pcrsonaltv."  Cronlev  ?'. 
Cooper,   19  Wall.    ir,7.   ITfi.   22   L.    I'fl.    109. 

20.  Doe  V.  Considine.  fi  \\'an  ^,-,s  47^ 
1«  L.  Ed.  8fi9;  McArthur  r.  Sontt  113  u' 
S     3  in.    379,   2R    L.    Ed.    1015. 


where  the  vesting  in  interest  has  already 
occurred,  and  such  event  or  time  only 
designates  the  period  of  the  commence- 
ment of  the  enjoyment.  Cropley  v. 
Cooper,  19  Wall.  167,  176,  22  L.  Ed.  109. 
If  an  estate  be  granted  for  life  to   one 

fierson,  and  any  number  of  remainders 
or  life  to  others  in  succession,  and  fi- 
nally a  remainder  in  fee  simple  or  fee  tail, 
each  of  the  grantees  of  a  remainder  for 
life  takes  at  once  a  vested  estate,  although 
there  be  no  probability,  and  scarcely  a 
possibility,  that  it  will  ever,  as  to  most  of 
them,  vest  in  possession.  Croxall  v. 
Shererd,  5  Wall.  268,  287,  18  L.  Ed.  572. 
It  is  a  settled  rule  of  construction  in 
the  courts  of  England  and  America  that 
estates,  legal  or  equitable,  given  by  a 
will,  should  always  be  regarded  as  vest- 
ing immediately,  unless  the  testator  has, 
by  very  clear  words  manifested  an  inten- 
tion that  they  should  be  contingent  upon 
a  future  event.  McArthur  v.  Scott.  113 
U.  S.  340,  378,  28  L.  Ed.  1015;  Cropley  v. 
Cooper,  19  Wall.  167,  173,  22  L.  Ed.  109. 
The  word  "inherited"  (which  is  applied 
to  the  real  estate  only)  implies  taking 
immediately  from  the  testator  upon  his 
death,  as  heirs  take  immediately  from 
their  ancestor  upon  his  death.  Devises 
or  bequests  in  remainder,  by  the  use  of 
similar  words,  though  preceded  by  the 
word  "then,"  have  been  often  held  to  be 
vested  from  the  death  of  the  testator. 
McArthur  v.  Scott,  113  U.  S.  340,  380,  28 
L.   Ed.   1015. 

A  testator  devised  lands  and  personal 
property  to  his  executors  and  their  suc- 
cessors, and  their  heirs,  in  trust;  and 
directed  that  the  income,  until  his  young- 
est grandchild,  who  might  live  to  be 
twenty-one  years  of  age.  should  arrive  at 
that  age,  should  be  divided  equally  among 
the  testator's  children,  or  the  issue  of 
any  child  dying,  and  among  the  grand- 
children, also  as  the}'  successively  came 
of  age;  that  "after  the  decease  of  all  my 
children,  and  when  and  as  soon  as  the 
youngest  grandchild  shall  arrive  at  the 
age  of  twenty-one  years,"  the  lands  should 
be  "inherited  and  equally  divided  between 
my  grandchildren  per  capita,"  in  fee.  and 
that  "in  like  manner"  the  personal  prop- 
erty should  "at  the  same  time  be  equally 
d'vided  among  my  said  grandchildren, 
share  and  share  alike  per  capita;"  and 
that    if   any    grandchild    slmuld    have    died 
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was  before  either  an  executory  devise  or  a  contingent  remainder,  will,  if  he  is 
in  esse  and  ascertained,  be  immediately  converted  into  a  vested  remainder.^i 

(2)  Words  Importing  Time  of  Enjoyment  Rather  than  Contingency. — 
Estates  in  remainder  vest  at  the  earliest  period  possible,  unless  there  be  a  clear 
manifestation  of  the  intention  of  the  testator  to  the  contrary.22  And  in  further- 
ance of  this  principle,  adverbs  of  time — as  where,  there,  after,  from,  etc.— in 
a  devise  of  a  remainder,^^  and  the  expression  "upon  the  decease  of  A.,  I  give 
and  devise  the  remainder, "^-t  are  construed  to  relate  merely  to  the  time  of  the 
enjoyment  of  the  estate,  and  not  the  time  of  the  vesting  in  interest.  Words  in 
a  will,  directing  land  to  be  conveyed  to  or  divided  among  remaindermen  at  the 
expiration  of  a  particular  estate,  are  to  be  presumed,  unless  clearly  controlled 
by  other  provisions,  to  relate  to  the  beginning  of  enjoyment  by  remaindermen, 
and  not  to  the  vesting  of  the  title  in  them.--^  So,  also,  a  direction  that  personal 
property  shall  be  divided  at  the  expiration  of  an  estate  for  life  creates  a  vested 
interest. 2*^ 

(3)  Remainder  to  a  Class. — Where  there  is  devise  to  a  class  of  persons  to 
take  effect  in  enjoyment  at  a  future  period,  the  estate  in  remainder  vests  in  the 
persons  as  they  come  in  esse,  subject  to  open  and  let  in  others  as  they  are  born 
afterwards.-' 


21.  Doe  V.  Considine,  6  Wall.  458,  476, 
18  L.  Ed.  869.  See  post,  "Vested  Re- 
mainder Subject  to  Divesting  Contin- 
gency,"  I,   D,  1,  c. 

22.  Remainders  vest  at  earliest  period 
possible. — Doe  :■.  Considine,  6  Wall.  458, 
18  L.  Ed.  869;  Mc Arthur  v.  Scott,  113  U. 
S.  340,  378,  28  L.  Ed.  1015;  Cropley  v. 
Cooper,  19  Wail.  167,  173,  22  L.  Ed.  109. 
See  ante.  "Time  of  Vesting  in  Interest," 
I,  B,  3;  "Time  of  Taking  Effect  in  Pos- 
session."  I,  B,  4. 

23.  Construction  of  adverbs  of  time. — 
Doe  V.  Considine,  6  Wall.  458,  475,  18  L. 
Ed.  869;  Cropley  v.  Cooper,  19  Wall.  167, 
22    L     Ed.    109. 

24.  Doe  z:  Considine,  6  Wall.  458,  18 
L.   Ed.   809. 

25.  Words  directing  land  to  be  con- 
veyed or  divided  at  expiration  of  particu- 
lar estate.— Mc  Arthur  r.  Scott,  113  U.  S. 
340,    28    L.    Ed.    1015. 

"For  instance,  under  a  devise  of  an  es- 
tate, legal  or  equitable,  to  the  testator's 
children  for  life,  and  to  be  divided  upon 
or  after  their  death  among  his  grand- 
children in  fee,  the  grandchildren  living  at 
the  death  of  the  testator  take  a  vested  re- 
mainder at  once,  subject  to  open  and  let 
in  afterborn  grandchildren;  although  the 
number  of  grandchildren  who  will  take, 
and  consequently  the  proportional  share 
of  each,  cannot  of  course  be  ascertained 
until  the  determination  of  the  particular 
estate  by  the  death  of  their  parents.  Doe 
r.  Considine,  6  Wall.  458,  18  L.  Ed.  869; 
Cropley  v.  Cooper,  19  Wall.  167,  22  L. 
Ed.  109."  AIcArthur  r.  Scott,  113  U.  S. 
340.  380,  28   L.   Ed.    1015. 

26.  Direction  that  personal  property  be 
divided  at  expiration  of  life  estate. — Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  380,  28  L. 
Ed.  1015. 

27.  Remainder  to  a  class. — Doe  f.  Con- 
sidine, 6  Wall.  458,  475.  18  L.  Ed.  869; 
Williamson   v.    Berry,   8    How.   495,    12   L. 


Ed.  1170;  McArthur  v.  Scott,  113  U.  S. 
340,  28  h.  Ed.  1015;  Cropley  v.  Cooper,  19 
Wall.  167,  22  L.  Ed.  109;  Daniel  v.  Whar- 
tenby,  17  Wall.  639,  647,  21  L.  Ed.  661. 
See  ante,  "In  General,"  I,  D,  1,  b,  (l); 
"Words  Importing  Time  of  Enjoyment 
Rather  than  Contingency,"  I,  D,  1,  b,  (3). 
John  Van  Rensselaer,  being  seised  in 
fee  of  a  large  tract  of  land  in  the  county 
of  Columbia,  state  of  Xew  York,  made 
and  published  his  last  will  and  testament 
on  the  25th  of  May,  1782,  by  which  he  de- 
vised the  same  to  John  J.  Van  Rens- 
selaer, his  grandson,  for  and  during  his 
natural  life;  and  from  and  after  his  de- 
cease, to  the  first  son  of  the  body  of  the 
said  John  J.  lawfully  begotten,  and  to 
the  heirs  male  of  his  body;  and,  in  de- 
fault of  such  issue,  then  to  the  second, 
third,  and  every  other  son  of  the  said 
John  J.,  successively,  and,  in  remainder, 
the  one  after  the  other,  as  they  shall  be 
in  seniority  of  birth,  and  the  several  and 
respective  heirs  male  of  the  first,  second, 
third,  and  other  son  or  sons;  the  eldest 
of  such  sons,  and  the  heirs  male  of  his 
body,  being  always  preferred.  The  tes- 
tator died  in  1783,  leaving  John  J.,  the 
grandson,  surviving,  who  entered  in  the 
possession  and  enjoyment  of  the  estate. 
John  J.  had  five  children,  John,  the  first 
born,  whose  birth  was  in  1791,  Jeremiah, 
the  present  complainant.  Cornelius,  and 
Glen,  and  a  daughter,  Catherine  G.  As 
already  stated.  John,  the  first  born  son 
of  John  J.,  the  grandson,  was  born  in 
1791,  and  he  died  without  issue  in  1813, 
while  the  life  estate  was  running,  his 
father  having  survived  until  1828.  On  the 
birth  of  John,  the  first  born,  his  re- 
mainder as  the  first  tenant  in  fee  tail, 
which  was  before  contingent,  became 
vested  iti  interest,  and  he  was  thereafter 
seised  of  an  estate  tail  in  remainder,  the 
vesting  in  possession  being  dependent 
upon    the    termination    of    the    life    estate. 
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c.  Vested  Remainder  Subject  to  Divesting  Contingency. — An  estate  once 
vested  will  not  be  divested  unless  the  intent  to  divest  clearly  appears.  The  law- 
does  not  favor  the  abeyance  of  estates,  and  never  allows  it  to  arise  by  con- 
struction  or   implication. 28 

2.  Contingent  Remainders — a.  Definition  and  Distinction — (1)  Contingent 
Rcnw-inder  Defined. — A  contingent  remainder  is  where  the  estate  in  remainder 
is  limited  either  to  a  dubious  and  uncertain  person,  or  upon  the  happening  of 
a   dubious   and   uncertain   event. ^^ 

(2)  Distinguished  from  Vested  Remainder. — See  ante,  "Definitions  and  Dis- 
tinction," I,  D,  1,  a. 

b.  Classes  of  Contingent  Remainders — (1)  Remainders  Dependent  on  Con- 
tingent Determination  of  Particular  Estate. — When  the  remainder  is  dependent 
on  the  contingent  determination  of  the  particular  estate,  the  remainder  is  con- 
tingent.2"  When  a  contingent  particular  estate  is  followed  by  other  limitations,. 
a  question  frequently  arises  whether  the  contingency  affects  such  estate  only 
or  extends  to  the  whole  series.  The  rule  in  these  cases  seems  to  be  that  if  the 
ulterior  limitations  be  immediately  consecutive  on  the  particular  contingent  es- 
tate in  unbroken  continuity,  and  no  intention  or  purpose  is  expressed  with  refer- 
ence to  that  estate,  in  contradistinction  to  the  others,  the  whole  will  be  considered 
to  hinge  on  the  same  contingency ;  and  that,  too,  although  the  contingency  relate 
personally  to  the  object  of  the  particular  estate,  and,  therefore,  appear  not  rea- 
sonably applied  to  the   ulterior   limitations. ^^      But   the  rule   referred   to   is  one 


The  interest  in  the  estate  in  remainder  in 
which  they  vested  immediately  on  his 
birth  carried  with  it  a  fixed  right  of  fu- 
ture enjoyment  in  possession,  the  instant 
the  life  estate  terminated.  Van  Rens- 
selaer V.  Kearney,  11  How.  297,  317,  13 
L.   Ed.   703. 

28.  Divesting  of  estate  not  favored.^ 
Doe  V.  Considine,  6  Wall.  458,  476,  18  L. 
Ed.  869;  McArthur  v.  Scott,  113  U.  S.  340, 
28  L.  Ed.  1015.  See  ante,  "Remainders 
Construed  as  Vested  Rather  than  Con- 
tingent,"  I,  D,   1,  b. 

29.  Contingent  remainder  defined. — Doe 
V.  Considine,  6  Wall.  458,  474,  18  L.  Ed. 
869. 

30.  Remainder  dependent  on  contingent 
determination  of  particular  estate. — 
Miller  v.  Texas,  etc.,  R.  Co.,  132  U.  S.  662, 
669,  33  L.  Ed.  487.  Thus  in  that  case, 
where  there  was  a  devise  over,  in  case  of 
the  death  of  testator's  wife  without  off- 
spring by  heir,  to  the  children  of  M.,  it 
was  held  that,  the  remainder  to  the  chil- 
dren of  M.  was  a  contingent  one,  to  vest 
only  in  case  of  the  death  of  the  testator's 
wife  without  offspring  by  him.  It  was 
also  limited  after  the  fee  which  was 
primarily  given  to  the  testator's  child. 
Miller  v.  Texas,  etc.,  R.  Co.,  132  U.  S. 
662,   668,  33   L.   Ed.   487. 

Where  real  estate  is  devised  to  a 
daughter  for  life,  with  remainder  in  fee 
to  her  son  B.,  should  he  survive  her,  B. 
up  to  the  moment  of  his  mother's  death 
had  no  interest  in  the  land  except  a  hare 
contingent  remainder  expectant  upon  her 
death  and  his  surviving  her.  Wright  tv 
Blakeslee,  101  U.  S.  174,  177,  25  L.  Ed. 
1048. 

Where  marriage  articles,  executed  as  an 
antenuptial  settlement,  recited  the  inten- 
tion of  the  parties  to  provide  a  jointure 
for   the   wife,   in    lieu   of   dower,   and    then 


property  was  conveyed  to  a  trustee,  for 
the  use  of  the  husband  for  life,  then  for 
the  use  of  the  wife  for  life;  and  in  case 
of  the  death  of  the  wife  during  the  life- 
time of  the  husband,  leaving  issue  of  the 
said  marriage,  one  or  more  children  then 
living,  then  from,  and  immediately  after 
the  decease  of  the  husband,  upon  trust 
for  the  child  or  children  of  the  said  in- 
tended marriage,  it  was  held  that  the  es- 
tate limited  to  the  wife  was  contingent 
on  her  surviving  her  husband,  in  whom  an 
estate  for  life  was  absolutely  vested;  that 
the  life  estate  of  the  wife  should  vest  by 
the  contingency  of  her  survivorship,  there 
was  no  provision  for  the  children  or  issue 
of  the  marriage,  and  the  fee  reverted  t'> 
the  right  heirs  of  the  husband;  that  the 
estate  limited  to  the  children  of  Mrs.  Law- 
was  a  contingent  remainder,  depending 
on  the  event  that  Mrs.  Law  shall  "depart 
this  life  in  the  lifetime  of  said  Thomas 
Law,  leaving  issue  of  said  marriage,  out- 
or  more  children  then  living,''  etc.;  that 
this  description  did  not  include  grand- 
children. Adams  7'.  Law,  17  How.  4 IT. 
421,   15   L.   Ed.   149. 

31.  Contingent  particular  estate  fol- 
lowed by  other  limitations — General  rule. 
— -1  Jarman  on  Wills,  5th  .\m.  Ed.  1)\ 
Bigclow,  830.  Robison  7\  Female  Orph.-iii 
Asylum,  123  U.  S.  702.  705,  706,  31  L.  Ed. 
293.      See   the    title   WILLS. 

Thus,  where  an  estate  for  life  is  made 
to  depend  on  the  contingency  of  the  olv 
jcct  of  it  being  alive  at  the  period  when 
the  preceding  estates  determine,  limita- 
tions consecutive  on  that  estate  have 
been  held  to  be  contingent  on  the  same 
event  for  want  of  something  in  the  will  to 
authorize  a  distinction  between  them."  1 
Jarman  on  Wills,  5th  Am.  Ed.  by  Bige- 
low,  830.  Robison  7'.  Female  Orphan 
Asvlum,   123  U.   S.  702,  706.  31    L.    Ed.  293. 
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of  construction  merely,  and  intended  only  as  a  formula  for  the  purpose  of 
classifying  the  cases  in  which  the  meaning  is  gathered  from  the  language  of 
the  testator  expressing  such  intention,  and  is  not  to  be  applied  to  instances  in 
which  it  appears  that  the  contingency  is  restricted  to  the  immediate  estate.^ ^ 
If  property  be  limited  upon  the  death  of  one  person  to  another,  and  the  first 
donee  happen  to  predecease  the  testator,  the  gift  over  would,  of  course,  take 
effect,  notwithstanding  the  failure,  by  lapse,  of  the  prior  gift.  And  this  applies 
also  whether  the  gift  over  of  the  legacy  or  share  is  to  take  effect  on  the  death 
of  the  prior  legatee  generally  or  on  the  death  under  particular  circumstances, 
and  whether  the  legacy  be  immediate  or  in  remainder.-*-* 

(2)  Remainders  Limited  to  Persons  Unascertained  or  Xot  in  Being. — Where 
the  person  to  whom  the  remainder  is  limited  is  not  yet  ascertained,  or  not  yet 
in  being,  the  remainder  is  contingent.-^"*  As  to  application  of  rule  in  Shelley's 
Case,  see  the  title  Shelley's  Case,  Rule  in. 

c.  Destruction  of  Contingent  Remainders. — A  contingent  remainder  may  be 
defeated  by  the  determination  or  destruction  of  the  particular  estate  before  the 
■contingency   happens.^^ 


32.  Limitation  of  rule. — 1  Jarman  on 
Wills,  5th  Am.  Ed.  by  Bigelow,  8.31,  832. 
Robison  v.  Female  (Drphan  Asylum,  123 
U.  S.  702,  706,  31  L.  Ed.  293.  See  the  title 
WILLS. 

Those  instances  are  divided  into  two 
other  classes:  "First.  Where  the  words 
of  contingency  are  referable  to  and  evi- 
dently spring  from  an  intention  which  the 
testator  has  expressed  in  regard  to  that 
estate  by  way  of  distinction  from  the 
others.  Secondly.  The  contingency  is 
restricted  to  the  particular  estate  with 
which  it  stands  associated,  where  the 
ulterior  limitations  do  not  follow  such 
contingent  estate  in  one  uninterrupted 
series  in  the  nature  of  remainders,  but 
assume  the  form  of  substantive  inde- 
pendent gifts."  1  Jarman  on  Wills,  5th 
Am.  Ed.  by  Bigelow.  831,  832.  Robison 
V.  Female  Orphan  Asylum,  123  U.  S.  702, 
706.   31    L.    Ed.   293. 

A  testator,  in  the  third  clause  of  his 
v.-ill,  gave  his  widow  the  income  of  all  his 
CFtate,  she  having  the  right  to  spend  the 
same,  but  not  to  have  it  accumulate  for 
her  heirs.  Fourthly,  he  provided  that  if 
his  sisters,  Ann  Smith,  and  Elenora 
Cummings  Robison,  be  living  at  the 
death  of  himself  and  wife,  that  they  or  the 
one  that  may  be  then  living  shall  have 
the  income  of  all  his  estate  as  long  as 
they  may  live,  and  at  their  death  to  be 
divided  in  three  parts,  one-third  part  of 
the  income  to  go  to  the  Portland  Female 
Orphan  Asylum,  one-third  of  tl^e  income 
to  the  Widows'  Wood  Society,  and  one- 
third  of  the  income  to  the  Home  for 
Aged  Indigent  Women,  all  of  the  city  of 
Portland  and  state  of  Maine.  The  sisters 
having  hotli  died  before  the  testator,  it 
was  held  that  the  limitations  in  the  two 
subdivisions  of  the  will  are  to  be  taken 
in  connection  with  each  other  as  a  com- 
plete disposition  in  the  mind  of  the  tes- 
tator of  his  estate,  giving  to  the  widow 
an  estate  for  life,  with  an  estate  over  for 
life  to  Ann  Smith  and  Elenora  Cummings 
Robison,    contingent    upon     one      or      the 


other  of  them  surviving  the  widow,  with 
the  ultimate  remainder  in  fee  to  the 
various  charitable  institutions.  The  lan- 
guage of  the  contingency  in  the  fourth 
clause,  afifects  only  the  intermediate  life 
estate  of  Ann  Smith  and  Elenora  Cum- 
mings Robison,  it  being  the  plain  inten- 
tion of  the  testator  to  give  to  his  widow 
the  estate  in  question  only  for  her  life 
and  not  to  die  interstate  as  to  any  por- 
tion of  the  estate,  and  to  limit  the  con- 
tingency only  to  the  gift  to  Ann  Smith 
and  Elenora  Cummings  Robison.  Robi- 
son c'.  Female  Orphan  .A.svlum,  123  U.  S. 
702,  703.  709.  31    L.   Ed.  293'. 

33.  Where  first  donee  dies  before  tes- 
tator.— Robison  v.  Female  Orphan  Asy- 
lum, 123  U.  S.  702,  708,  31  L.   Ed.  293. 

It  was  so  held  in  Willing  v.  Baine,  3  P. 
Wms.  113,  where  the  bequest  v  as  to  A., 
but  if  he  die  unJer  twent3^-one,  to  B. 
Robison  v.  Female  Orphan  Asylum,  123 
U.    S.    702,    70S.    31    L.    Ed.    293. 

34.  Remainder  limited  to  person  unas- 
certained or  not  in  being. — Daniel  v. 
Whartenby,  17  Wall.  639,  647.  21  L.  Ed. 
661;  Doe  r.  Considine,  6  Wall.  458,  474, 
18    L.    Ed.    869. 

The  general  rule  of  law,  founded  on 
public  policy,  is  that  limitations  of  this 
nature  shall  be  construed  to  be  vested 
when,  and  as  soon  as,  they  may  vest;  the 
present  limitation,  in  its  terms,  purports 
to  be  contingent  only  until  the  birth  of 
a  child,  and  may  then  vest;  the  estate  of 
the  children  was  contingent  only  until 
their  birth.  Carver  t'.  .\stor,  4  Pet.  1,  7 
L.  Ed.  761.  reaffirmed  in  Crane  v.  Morris, 
6  Pet.  598,  8  L.  Ed.  514;  and  both  cases 
reaffirmed  in  Kelly  v.  Jackson,  6  Pet.  622, 
8   L.    Ed.   523. 

35.  Destruction  of  contingent  remain- 
ders.— Doe  c'.  Considine.  6  Wall.  458,  474, 
IS  L.  Ed.  869.  See,  also.  Adams  t'.  Law, 
17    How.   417,   421,   15    L.    Ed.    149. 

Hence,  trustees  are  appointed  to  pre- 
serve such  remainders.  Doe  7'.  Considine, 
f.  Wall.  458,  474,  18  L.  Ed.  869.  See  the 
title  TRUSTS  AND  TRUSTEES. 
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E.  Remainders  in  Personal  Property.— See  ante,  "Remainder  after  Life 
Estate  in  Personal  Property,"  I,  B,  1,  b,   (3);  "Remoteness,"  I,  B,  5. 

F.  Character  and  Incidents  of  Remainderman's  Interest — 1.  Vested 
Remainders — a.  Transfer  and  Devolution — (1)  In  General. — A  vested  re- 
mainder in  fee.  although  an  equitable  estate,  is  alienable  and  descendible,  and 
subject  to  be  conveyed  by  the  same  instruments  as  a  legal  estate.-"'" 

(2)  Remainder  after  Confiscated  Life  Estate.—See  post,  "Reversion  after  Con- 
fiscated Life  Estate,"  II.  C. 

b.  Subject  to  Execution  and  Levy. — See  the  title  Executions,  vol.  6,  p.  92. 
As  to  disposition,  as  between  life  tenant  and  remainderman,  of  the  surplus 
money  arising  from  the  sale  of  a  life  estate  under  execution,  see  the  title  Sher- 
iffs', Constables'  and  Marshals'  Sales. 

2.  Contingent  Remainders — a.  When  Bound  by  Judicial  Proceedings. — Sec 
the  titles  Parties,  vol.  9,  pp.  48,  49;  Res  Adjudicata.  See  post,  "When  Bound 
by  Judicial   Proceedings,"  III,  F,   1. 

b.  Descent. — At  common  law,  contingent  remainders  are  transmissible  to  the 
heirs  of  the  party  to  whom  they  are  limited,  if  he  chance  to  die  before  the 
contingency   happens.-^'  % 

3.  Adverse  Possession  and  Statute  of  Limitations. — As  to  adverse  pos- 
session and  the  running  of  the  statute  of  limitations  with  respect  to  a  remain- 
derman's interest,  see  the  title  Limitation  of  Actions  and  Adverse  Posses- 
sion, vol.  7,  pp.  951,  952.^  978. 

4.  Liability  to  Assessment  for  Succession  Taxes. — As  to  liability  of  es- 
tate in  remainder  to  assessment  for  succession  taxes,  see  the  title  Succession 
Taxes. 

5.  Sale  of  Estate  on  Application  of  Tenant  of  Particular  Estate. — 
Congress  has  made  provision  for  the  sale,  upon  the  application  of  the  life  ten- 
ants, of  real  estate  within  the  District  of  Columbia  limited  by  the  provisions 
of  a  deed  or  will  to  one  or  more  for  life  or  lives,  with  a  contingent  limitation 
over  to  such  issue  of  the  tenants  for  life  as  shall  be  living  at  the  death  of  their 
parents.3^ 

6.  Jurisdiction  of  Court  of  Equity  over  Remainderman's  Interest — a. 
To  Protect  Estate  from  Waste. — As  to  equity  jurisdiction  to  protect  the  estate 
of  a  remainderman  from  waste  by  the  life  tenant,  see  the  titles  Equity,  vol.  5. 
p.   835 ;   ^^'ASTE. 

b.  To  Establish  Remainderman's  Riqlit.— There,  is  a  class  of  cases  in  which 
recommendations  or  requests  in  a  will  to  a  devisee  or  legatee  have  been  con- 
strued as  cutting  down  an  absolute  fee  into  an  estate  for  life,  with  an  equitable 
remainder  to  a  person  indicated  by  the  testator  in  his  request.  In  such  cases 
a  court  of  equity  will  entertain  a  bill  during  the  life  of  the  first  taker  to  have 
the  right  of  the  claimant  in  remainder  established.'^''  These  cases  do  not  in- 
fringe upon  the  doctrine  that  a  court  of  equity  will  not  entertain  a  bill  merely 
to  declare  rights  concerning   future  contingent  executorv  estates.-**^ 

G.  Relations  between  Life  Tenant  and  Remainderman. — See  ante.  "Sale 
of  Estate  on  Application  of  Tenant  of  Particular  Estate,"  I,  F,  5 ;  *'To  Protect 

36.  Transfer   and    devolution — In    gen-       L.    Ed.    449. 

eral. — Xicliols   ■:■.    Levy,    5    Wall.    433,    44?,  As  to  resale  where  ptirclmser  makes  dc- 

18  L.  Ed.  59(i;  Croxail  z'.  Shercrd,  5  Wall.  fault  in  payment  of  consideration,  see  the 

268,   288,   18   L.   Ed.   572.  title    JUDICIAL    v^ALKvS,    vol.    7,    p.    7.30. 

37.  Contingent  remainder  transmissible  As  to  the  disposition  or  investment  of  the 
to  heirs.— lUunitz  r.  Cascv,  7  Cranch  4.-.Ci,  proceeds  of  the  sale,  see  the  title  JU- 
409,    3    L.    Ed.    403.      See    post,    "Descent."  DICTAL  SALKS.  vol.  7,  p.  732. 

TIT,  F.  2.     See  the  title  DESCENT  AND  39.    To   establish   remainderman's   right. 

DTSTRTRUTTON,   vol.    .'",,   p.   33.-1.  —Cross  7:    DeValle,   1    Wall.   5,   17   L.    Ed. 

38.  Sale  of  estate  on  application  of  ten-  •''>1[>-  ?<'«'  the  titles  EQLITTY,  vol.  .'5,  p 
ant    of   particular    estate. — Act    of   August  ^•''■"':  WILLS. 

18,   18.56.    11    Stat.    118,   c.    163;    District   of  40.    Cross  v.   DcValle,   1    Wall.   ,5,   15,   17 

Columbia    z:    McBlair,    124    U.    S.    320,    31       L.    Ed.    515. 
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Estate  from  Waste,"  I,  F,  6,  a.     As  to  the  rights  of  Hfe  tenant  and  remainder- 
man in  stock  dividends,  see  the  title  Stock  and  Stockholders. 

II.  Reversions.*  1 

A.  Definition. — A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  to- 
commence  in  possession  after  the  determination  of  some  particular  estate  granted 
out  by  him.'*  2 

B.  Creation. — As  to  the  creation  of  a  reversion  in  real  estate  owned  in  fee- 
by  the  condemnation  and  sale  of  a  life  estate  therein  under  the  confiscation  act 
of   Tnly   17,   1862,  see  post.  "Reversion  after  Confiscated  Life  Estate,"   II,  C. 

C.  Reversion  after  Confiscated  Life  Estate — 1.  Powkr  to  z\lirn — a. 
Before  Disability  Removed. — Where  real  estate  owned  in  fee  was  confiscated 
and  sold  under  the  confiscation  act  of  July  17,  1862,  and  the  joint  resolution 
explanatory  thereof,  the  only  state  forfeited  was  the  life  estate  of  the  offender, 
and  the  fee  or  naked  property  in  the  reversion  or  remainder  expectant  upon 
the  determination  of  the  confiscated  life  estate  remained  in  the  offending  owner, 
but  without  the  power  of  alienating  it  during  his  life,  unless  the  disability  be 
removed. *3  Although  an  offending  owner  had  no  power  to  alien  the  reversion 
or  remainder  during  his  life  or  before  the  removal  of  his  disability,  yet  a  deed 
with  covenants  of  seisin  and  general  warranty  executed  by  him  while  the  dis- 
ability remained,  estopped  him  and  all  persons  claiming  under  him  from  as- 
serting title  to  the  premises  against  the  grantee  andjiis  heirs  and  assigns,  or 
from  conveying  it  to  any  other  parties.*-* 

b.  After  Disability  Removed. — A  pardon  and  amnesty  granted  to  an  offend- 


41.  Reversions. — As  to  breach  of  con- 
ditions as  working  a  reversion  or  for- 
feiture of  an  estate,  see  the  titles  CON- 
DITIONS, vol.  3,  pp.  1004,  1007,  1008, 
and  the  cross  references  there  given; 
DEEDS,  vol.  5,  p.  278,  et  seq.;  PUBLIC 
LANDS,   ante,   p.    1;   WILLS. 

As  to  reversion  of  property  granted  to 
charitable  uses,  see  the  title  CHARI- 
TIES, vol.   3,  p.  697. 

As  to  reversion  of  land  dedicated  to 
public,  see  the  title  DEDICATION,  vol. 
.'■),   p.  243. 

As  to  reversion  of  land  granted  to  In- 
dians, see  the  title  INDIANS,  vol.  6,  p. 
924. 

As  to  reversion  of  mining  claim  to  pub- 
lic domain  upon  abandonment,  see  the 
title  MINES  AND  MINERALS,  vol.  8, 
pp.   380,   381,   382. 

As  to  reversion  of  public  lands  granted 
to  aid  in  construction  of  railroads  and 
other  internal  improvements,  and  to  aid 
in  erecting  and  maintaining  schools,  see 
the   title    PUBLIC   LANDS,   ante,   p.   1. 

As  to  reversion  of  swamp  and  over- 
flowed lands  granted  to  the  states  to  be 
reclaimed,  see  the  title  PUBLIC  LANDS, 
ante,   p.    1. 

As  to  the  effect  of  a  municipal  quaran- 
tine, as  working  a  reversion  of  land 
granted  for  wharfage  purposes,  see  the 
title  WHARVES  AND  WHARFIN- 
GERS. 

42.  Reversion  defined. — 2  Black.  Com. 
175;    2   Bouv.    L.    Diet. 

43.  Life  estate  only  forfeited. — United 
States  V.  Dunnington,  146  U.  S.  338,  349, 
36   L.   Ed.  996;   Jenkins  v.  Collard,   145  U. 


S.  546,  554,  555,  36  L.  Ed.  812;  Bigelow  V. 
Forrest,  9  Wall.  339,  19  L.  Ed.  696;  Day 
V.  Micou,  18  Wall.  156,  21  L.  Ed.  860; 
Illinois  Cent.  R.  Co.  v.  Bosworth,  133  U. 
S.  92,  102,  103,  33  L.  Ed.  550.  Wallach  v. 
Van  Riswick,  92  U.  S.  202,  23  L.  Ed.  473. 
See,  also,  Shields  v.  Schiff,  124  U.  S.  351,. 
31  L.  Ed.  445;  Avegno  v.  Schmidt,  113- 
U.  S.  293,  28  L.  Ed.  1009;  Pike  v.  Was- 
sell,  94  U.  S.  711,  24  L.  Ed.  307.  See  the 
title  PENALTIES  AND  FORFEI- 
TURES, vol.  9,  pp.  357,  362. 

For  general  treatment  of  the  confisca- 
tion and  forfeiture  of  the  life  estate  un- 
der the  confiscation  act,  see  the  title- 
WAR. 

In  United  States  v.  Dunnington,  146  L^ 
S.  338,  349,  36  L.  Ed.  996,  the  court 
thought  the  doctrine  was  too  broadly 
stated  in  Wallach  ?'.  Van  Riswick,  92  U. 
S.  202,  23  L.  Ed.  473,  that  the  effect  of 
the  confiscation  was  to  divest  the  owner 
of  every  vestige  of  proprietary  right  over 
the  property.  Of  the  reversion  or  re- 
mainder of  the  estate  of  the  offending 
party  no  disposition  can  be  made  by  the 
government  under  a  condemnation  and 
sale  of  the  life  estate  of  the  offending 
owner.  Jenkins  ?'.  Collard,  145  U.  S.  546, 
559,  36  L.  Ed.  812.  The  fee  does  not  re- 
side in  the  LTnited  States  in  trust  for  the 
heirs.  United  States  7'.  Dunnington,  146 
U.  S.  338,  350,  36  L.  Ed.  996.  See  post, 
"Descent,"   11,   C   2. 

44.  Effect  of  deed  of  warranty  during 
disability. — Jenkins  7\  Collard,  145  U.  S. 
546,  560,  36  L.  Ed.  812;  United  States  7'. 
Dunnington,  146  U.  S.  338,  348,  36  L.  Ed. 
996.  See  the  titles  COVENANTS,  vol. 
5,  p.   5;  ESTOPPEL,  vol.  5,  p.  993. 
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ing  owner  restored  to  him  the  control  and  power  of  disposition  over  the  fee 
simple  or  naked  property  in  reversion  or  remainder  expectant  upon  the  deter- 
mination of  the  confiscated  life  estate,  and  he  stood,  with  reference  to  that  es- 
tate, precisely  as  though   no  confiscation  proceedings  had  ever  been  had.^-^ 

2.  Descent. — Where  the  life  estate  of  an  offending  owner  of  real  property 
Avas  condemned  and  sold  under  the  confiscation  act  of  July  17,  1862,  the  re- 
mainder or  reversionary  interest,  upon  the  death  of  such  owner,  passed  to  and 
became  vested  in  his  heirs.  In  such  case,  the  heirs  take  by  descent  from  the 
oflFender  and  not  by  donation   from  the  government.'**' 

D.  Adverse  Possession  and  Statute  of  Limitations. — As  to  adverse  pos- 
session and  the  running  of  the  statute  of  limitations  with  respect  to  a  rever- 
-sioner's  interest,  see  the  title  Limitation  oe  Actions  and  Adverse  Possession, 
vol.  7.  pp.  951,  952,  978. 

E.  Subject  to  Judgment  Liens. — See  the  title  Judgments  and  Decree;s, 
vol.  7,  p.  643. 

F.  Subject  to  Execution  and  Levy. — See  the  title  Executions,  vol.  6,  p.  92. 

G.  Right  of  Grantee  to  Sue  on  Covenants  in  Lease. — As  to  the  right  of 
the  grantee  of  a  reversion  to  enter  or  bring  ejectment  for  breach  of  covenants  in 
s.  lease,  see  the  title  Landlord  and  Tenant,  vol.  7,  p.  843. 

in.  Executory  Interests. 

A.  Definition  and  Distinction — 1.  Executory  Devise  Defined. — An  ex- 
ecutory devise  is  such  a  disposition  of  real  property  by  will  that  no  estate  vests 
thereby  at  the  death  of  the  devisor,  but  only  on  a  future  contingency.*'  By  an 
executory  devise,  a  freehold  may  be  made  to  commence  in  futuro,**  and  needs 
no  particular  estate  to  support  it.'*''  The  future  estate  is  to  arise  upon  some 
specified  contingency .^'^     The  number  of  contingencies  is  not  material,   if  they 


45.  Disability  removed  by  pardon  and 
amnesty. — Illinois  Cent.  R.  Co.  z'.  Bos- 
Avorth,  1.33  U.  S.  92,  100,  102,  104,  105,  106, 
33  L.  Ed.  550.  See,  also,  Jenkins  v.  Col- 
lard,  145  U.  S.  546,  557,  558,  559,-  560,  36 
X,.  Ed.  812;  United  States  v.  Dunnington, 
146  U.  S.  338,  348,  349,  350,  36  L-  Ed.  996. 
See  the  titles  PARDON,  vol.  9,  p.  1; 
WAR. 

46.  Heirs  take  by  descent  from  of- 
fender.— United  States  v.  Dunnington, 
146  U.  S.  338.  348.  349,  36  L.  Ed.  996; 
Shields  V.  Schiff,  124  U.  S.  351,  31  L.  Ed. 
445:  Illinois  Cent.  R.  Co.  z:  Bosworth,  133 
U.  S.  92,  102,  103,  106,  33  L.  Ed.  550; 
Avegno  v.  Schmidt,  113  U.  S.  293,  28  L. 
Ed.  1009;  Jenkins  r.  Collard,  145  U.  S. 
546,  556,  36  L.  Ed.  812;  Wallach  v.  Van 
Riswick,  92  U.  S.  202,  23  L.  Ed.  473; 
Bigelow  V.  Forrest,  9  Wall.  339,  19  L.  Ed. 
696.  See  ante,  "Before  Disability  Re- 
moved."  11,   C,   1,  a. 

47.  Executory  devise  defined. — 2  Rl. 
Com.,  ch.  12;  Doc  v.  Considine,  6  Wall. 
458,  475,  18  L.  Ed.  869;  Inglis  V.  Sailor's 
Snug  Harbour,  3  Pet.  99,  115.  7  L.  Ed. 
^17. 

A  devise  to  the  first  son  of  A.,  when  he 
shall  have  one,  is  good  as  an  executory 
devise.  1  Salk.  226,  229.  Inglis  v.  Sail- 
or's Snug  Harbour,  3  Pet.  99,  116.  7  L. 
Ed.    617. 

"The  theorj^  of  the  common  law  that 
the  fee  can  never  be  in  abeyance,  but  must 
reside  somewhere,  though  seemingh' 
somewhat  fanciful,  is  founded  upon  a 
consideration    of    good    sense,    that    there 


shall  always  be  some  one  in  existence  to 
represent  it  in  actions  brought  for  its 
recovery,  and  to  protect  the  interest  of 
the  heirs.  In  treating  of  this  subject,  Mr. 
Fearne,  in  his  work  on  Contingent  Re- 
mainders, vol.  2,  §  60,  book  I,  c.  3,  §  1, 
observes,  'that  if  a  person  limits  a  free- 
hold interest  in  the  land,  by  way  of  use 
or  devise,  which  he  may  do,  though  he 
could  not  do  so  at  the  common  law,  to 
commence  in  futuro,  without  making  any 
disposition  of  the  intermediate  legal 
seisin,  *  *  *  the  legal  seisin,  property  or 
ownership,  except  such  part  thereof,  if 
anj',  as  is  comprised  within  a  prior  dis- 
position of  a  vested  interest,  of  course 
remains  in  the  grantor  and  his  heirs,  or 
the  heirs  at  law  of  the  testator,  until  the 
arrival  of  the  period,  when  according  to 
the  terms  of  the  future  limitation,  it  is 
appointed  to  reside  in  the  person  to  whom 
such  interest  in  futuro  is  limited.'  "  United 
States  V.  Dunnington.  146  U.  S.  338,  349, 
36  L.  Ed.  996.  See  ABICV.XNCE,  vol.  1, 
p.    48. 

48.  Freehold  to  commence  in  futuro. — 
See   post.   "ICstates   in    l-'uturo,"   III,   D.   2. 

49.  Needs  no  particular  estate. — See 
post,  "Necessity  for  Preceding  Estate," 
ITT.   R.  1. 

50.  Estate  to  arise  upon  specified  con- 
tingency. Inglis  r.  Sailor's  Snug  Har- 
bour, 3  Pet.  99,  115,  7  L.  Ed.  617;  Beard 
?•.  Rowan.  9  Pet.  301,  9  L.  Ed.  135.  See 
post,  "Disposition  of  Inheritance  Pending 
Contingency,"   TIT,   D,  4. 

Every    executory    devise    is    upon    some 
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are  to  happen  within  the  Hmits  allowed  by  law.-*^ 

2.  Distinguished  from  Remainder. — An  executory  devise  differs  from  a 
remainder  in  three  material  points:  1.  It  needs  no  particular  estate  to  support 
it.  2.  A  fee  simple  or  other  less  estate  may  be  limited  by  it,  after  a  fee  simple. 
3.  A  remainder  may  be  limited,  of  a  chattel  interest,  after  a  particular  estate 
for  life  in  the  same  property. 

B.  Validity — 1.  Necessity  for  Preceding  Estate. — An  executory  devise 
needs  no  preceding  particular  estate  to  support  it.^^ 

2.  Remoteness. — The  contingency  upon  which  the  future  estate,  created  by 
an  executory  devise,  is  to  arise,  must  happen  within  a  reasonable  time,  and  the 
utmost  length  of  time  the  law^  allows  for  this  is  that  of  a  life  or  lives  in  being, 
and  twenty-one  years  and  a  few  months  thereafter.  Otherwise  the  executory 
devise  is  void  as  being  too  remote,  or  as  tending  to  a  perpetuity.^-' 


condition  or  contingency,  and  takes  ef- 
fect only  upon  the  happening  of  such  con- 
tingency, or  the  performance  of  such  con- 
dition. As  in  the  case  of  a  devise  to  a 
feme  sole,  upon  her  marriage  the  devise 
depends  upon  the  condition  of  her  after- 
wards marrying.  Inglis  v.  Sailor's  Snug 
Harbour,  3   Pet.  99,  115,  7   L.  Ed.  617. 

An  estate  may  be  created  by  executory 
devise  to  take  effect  upon  condition  that 
the  legislature  should  pass  a  law  incor- 
porating the  trustees  named  in  the  will. 
Inglis  V.  Sailor's  Snug  Harbour,  3  Pet. 
99,   115,   7   L.    Ed.   617. 

51.  Number  of  contingencies  imma- 
terial.— Inglis  f.  Sailor's  Snug  Harbour, 
3  Pet.  99,  117,  7  L.  Ed.  617.  See  post, 
"Remoteness,"    III,    B,   2. 

Distinguished  from  remainder. — 2  Bl. 
Com.,  ch.  12;  Doe  v.  Considine,  6  Wall. 
458,  475,  18  h.  Ed.  869.  See  ante,  "Re- 
mainders,"   I. 

52.  Necessity  for  preceding  estate. — 
Doe  z:  Considine,  6  Wall.  458,  475,  18  L. 
Ed.  869;  McArthur  v.  Scott,  113  U.  S. 
340,  378,  28  L.  Ed.  1015;  Inglis  v.  Sailor's 
Snug  Harbour,  3  Pet.  99,  115,  117,  7  L. 
Ed.    617. 

A  common  case  put  in  the  books,  to 
illustrate  the  rule  is — if  one  devises  land 
to  a  feme  sole  and  her  heirs,  upon  her 
marriage.  This  would  be  a  freehold  com- 
mencing in  futuro,  without  any  particular 
estate  to  support  it,  and  would  be  void 
in  a  deed,  though  good  by  executory  de- 
vise. 1  BI.  Com.  175.  Inglis  v.  Sailor's 
Snug  Harbour,  3  Pet.  99,  115,  7  L.  Ed. 
017. 

Where  a  remainder  in  fee,  expectant 
upon  an  estate  for  life  vested  immediately 
ir>  the  grandchildren  living  at  the  death 
of  the  testator  and  opened  to  let  in  after- 
born  grandchildren,  and  vested  in  them 
successively  at  birth,  but  was  subject  to 
be  divested  as  to  the  shares  of  those 
grandchildren  who  should  die,  leaving 
chHdren,  before  the  determination  of  the 
life  estate,  by  force  of  the  direction  that 
such  children  should  take  those  shares, 
it  was  held  that  the  gift  over  to  the  chil- 
dren of  anv  deceased  grandchild,  inas- 
much as  it  did  not  depend  upon  any  pre- 
cedent particular  estate,  but  was  bv  way 
of    substitution    for    the    devise    in    fee    to 


that  grandcliild,  was  an  executory  devise. 
McArthur  r.  Scott,  113  U.  S.  340,  377,  28 
L.    Ed.    1015. 

53.  Remoteness. — Inglis  v.  Sailor's 
Snug  Harbour,  3  Pet.  99,  115,  117,  7  L. 
Ed.  617;  Beard  i:  Rowan,  9  Pet.  301,  9 
L.  Ed.  135.  See,  also.  King  v.  Mitchell,  S 
Pet.  326,  350,  353,  8  L.  Ed.  962.  See  the 
title  PERPETUITIES,  vol.  9,  pp.  392, 
394.  See,  also,  the  title  CHARITIES, 
vol.   3,   p.   692. 

In  a  devise  to  take  efifect  in  futuro,  upon 
a  corporation  being  created,  i.  e.,  upon  the 
condition  that  the  legislature  should  pass 
a  law  incorporating  the  trustees  named  in 
the  will,  it  was  held  that  the  contingency 
was  not  too  remote,  as  the  incorporation 
was  to  be  procured,  according  to  the  di- 
rections in  the  will,  as  soon  as  possible, 
on  its  being  ascertained  that  the  trust 
could  not  legally  be  carried  into  effect 
in  the  mode  first  designated  by  the  tes- 
tator. Inglis  V.  Sailor's  Snug  Harbour,  3 
Pet.    99,    115,    7    L.    Ed.    617. 

The  clauses  in  the  will  of  John  Camp- 
bell, upon  which  the  right  to  the  land  in 
question  depends,  are  as  follows:  "And 
if,  within  that  time,  my  said  half-brother, 
Allen  Campbell,  shall  become  a  citizen 
of  the  United  States,  or  be  otherwise 
qualified  by  law  to  take  and  hold  real  es- 
tate within  the  same,  I  then  direct  that 
my  said  trustees,  or  the  survivor  or  sur- 
vivors of  them,  shall  convey  to  him,  my 
said  half-brother,  Allen  Campbell,  his 
heirs  or  assigns,  in  fee  simple,  all  the 
lands  herein  before  described  in  this  de- 
vise. But  if  my  said  half-brother  shall 
not,  within  the  time  aforesaid,  become  a 
citizen  as  aforesaid.  I  then  direct  that  my 
said  trustees,  or  the  survivor  or  survivors 
of  them,  shall  sell  and  dispose  of  the  said 
lands,  hereby  directed  to  be  conveyed  to 
him,  on  two  years'  credit;  with  interest 
from  the  date,  to  be  paid  annually.  And 
the  monev  and  interest  arising  from  such 
sale,  to  be  transmitted  to  my  said  half- 
brother,  to  whom  I  irive  and  bequeath  the 
same.  *  *  *  But  should  mv  said  half- 
brother  become  a  citizen  of  the  United 
States  of  .-Xmerica,  or  be  otherwise  quali- 
fied to  hold  real  estate  within  the  same, 
before  his  death,  it  is  then  my  will  and 
desire,   that    he   =hn!I    have    the    sole   abso- 
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3.  Where  First  Taker  Has  Power  to  Defeat  Limitation. — The  rule  is 
well  established  that,  although  generally  an  estate  may  be  devised  to  one  in  fee 
simple  or  fee  tail,  with  a  limitation  over  by  way  of  executory  devise,  yet  when 
the  will  shows  a  clear  purpose  of  the  testator  to  give  an  absolute  pmver  of  dis- 
position to  the  first  taker,  the  limitation  over  is  void.^'* 

C.  Remainders  Favored  in  Construction.— See  ante,  •Construction  of 
Limitations  as  Remainders  Favored,"  1,  C. 

D.  Executory  Interests  in  Realty — L  Limitation  of  a  Fee  upon  a 
Fee — a.  In  General. — A  fee  simple  or  other  less  estate  may  be  limited  by  an 
executory  devise  after  a  fee  simple. ^^ 


lute  disposal  of  all  the  estate  herein  before 
devised  and  bequeathed  to  him,  notwith- 
standing he  may  not  have  obtained  deeds 
therefor  from  my  said  trustees."  It  was 
held,  that  this  devise  to  Allen  Campbell 
was  a  good  executory  devise,  depending 
on  the  contingency  of  his  becoming  a. 
citizen  of  the  United  States,  or  otherwise 
qualified  to  hold  real  estate.  The  con- 
tingency was  not  too  remote.  It  must 
necessarily,  not  only  from  the  nature  of 
the  contingency,  but  by  express  limita- 
tion in  the  devise,  happen  in  the  lifetime 
of  the  devisee,  if  ever.  And  upon  the 
happening  of  this  contingency,  there  can 
be  no  doubt,  but  the  devisee  took  an  es- 
tate in  fee.  Beard  v.  Rowan,  9  Pet.  301, 
315,  9  L.  Ed.  135. 

54.  Where  first  taker  has  power  to  de- 
feat limitation. — Howard  v.  Carusi,  109  U. 
S.   725,   730,   ?.l   L.    Ed.    1089. 

65.  Limitation  of  a  fee  upon  a  fee. — • 
Doe  V.  Considine,  6  Wall.  458,  475,  18  L. 
Ed.  869;  Barnitz  v.  Casey,  7  Cranch  456, 
471,  3  L.  Ed.  403;  Britton  v.  Thornton, 
112  U.  S.  526,  532,  28  L.  Ed.  816;  Mc.\r- 
thur  V.  Scott,  113  U.  S.  340,  381,  28  L.  Ed. 
1015. 

It  is  well  established  that  an  estate  may 
be  devised  to  one  in  fee  simple  or  fee  tail, 
with  a  limitation  over  by  way  of  execu- 
tory devise.  Howard  v.  Carusi,  109  U.  S. 
725,  730,  27  L.   Ed.   1089. 

A  testator  devised  lands  and  personal 
property  to  his  executors  and  their  suc- 
cessors, and  their  heirs,  in  trust;  and  di- 
rected that  the  income,  until  his  youngest 
grandchild,  who  might  live  to  be  twenty- 
one  years  of  age,  should  arrive  at  that 
age,  should  be  divided  equally  among  the 
testator's  children,  or  the  issue  of  any 
child  dying,  and  among  the  grandchil- 
dren also  as  they  successively  came  of 
age;  that ,  "after  the  decease  of  all  my 
children,  and  when  and  as  soon  as  the 
youngest  grandchild  shall  arrive  at  the 
age  of  twenty-one  years,"  the  lands  should 
be  "inherited  and  equally  divided  between 
my  grandchildren  per  capita,"  in  fee,  and 
that  "in  like  manner"  the  personal  prop- 
erty should  "at  the  same  time  be  equally 
divided  among  my  said  grandchildren, 
share  and  share  alike  per  capita,"  and  that 
if  any  grandchild  should  have  died  before 
the  final  division,  leaving  children,  they 
should  take  and  receive  per  stirpes  the 
share  which  their  parent  would  have  been 
entitled   to   have    and    receive    if   then    liv- 


ing; and  provided  that  any  assignment, 
mortgage  or  pledge  by  any  grandchild  of 
his  share  should  be  void,  and  the  execu- 
tors, in  the  final  division  and  distribution, 
should  convey  and  pay  to  the  persons  en- 
titled under  the  will.  Held,  that  the  will 
purported  to  devise  to  all  the  grandchil- 
dren per  capita,  children  of  the  five  sur- 
viving children  of  the  testator,  a  vested 
remainder  in  fee;  and  to  the  children  per 
stirpes  of  any  grandchildren  deceased  be- 
fore the  arrival  of  the  youngest  grand- 
child at  twenty-one  years  of  age,  a  similar 
estate  in  fee  by  way  of  executory  devise. 
McArthur  v.  Scott,  113  U.  S.  340,  381,  28 
L.    Ed.    1015. 

Limitation  over  in  case  of  first  taker's 
death. — When  a  devise  is  made  to  one 
person  in  fee,  and  "in  case  of  his  death" 
to  another  in  fee,  the  courts  interpret  the 
devise  over  as  referring  only  to  death  in 
the  testator's  lifetime.  But  when  the 
death  of  the  first  taker  is  coupled  with 
other  circumstances  which  may  or  may 
not  ever  take  place,  as,  for  instance,  deatli 
under  age  or  without  children,  the  devi.'c 
oyer,  unless  controlled  by  other  provi- 
sions of  the  will,  takes  effect,  accordin'^ 
to  the  ordinary  and  literal  meaning  of 
the  words,  upon  death,  under  the  circum- 
stances indicated,  at  any  time,  whether 
before  or  after  the  death  of  the  testator. 
Britton  v.  Thornton,  112  U.  S.  526,  532,  28 
L.    Ed.   816. 

Where  land  was  specifically  devised  to 
E.,  provided  that,  should  the  said  E.  die 
in  her  minority,  and  without  lawful  issue 
then  living,  the  lands  hereby  devised  shall 
revert  and  become  part  of  the  residue  of 
ray  estate  hereinafter  disposed  of,  E.  took 
an  estate  in  fee.  defeasible  by  an  execu- 
tory devise  over,  and  upon  her  death  under 
age  and  without  issue  then  living,  her 
estate  in  fee  was  defeated  by  the  execu- 
tory devise  over.  There  is  nothing  in 
the  will  to  take  the  case  out  of  the  gen- 
eral rule,  or  to  support  the  argument  that 
the  testator  intended  that  the  devise  over 
should  not  take  effect  if  E.  survived  him. 
The  phrase  in  the  specific  devise  that,  in 
the  prescribed  contingency,  the  land  shall 
"revert  and  become  part  of  the  residue," 
is  quite  as  consistent  with  the  haiipcning 
of  the  contingency  after  the  estate  has 
once  vested  in  the  devisee,  as  with  it« 
happening  in  the  testator's  lifetime  and 
before  a'ly  estate  has  vested  in  her.  Brit- 
ton T'.  Thornton,  112  U.  S.  526,  532.  533, 
28    L.    Ed.    816. 
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b.  Limitation  Oi'cr  on  Failure  of  "Issue,"  "Heirs,"  etc. — Where  a  testator 
devises  land  in  fee  and  further  provides  for  a  Umitation  over  in  case  of  death, 
of  the  first  taker,  "without  issue,"  or  "without  heirs,"  etc.,  and  such  "dying  with- 
out issue,"  etc.,  refers  to  a  definite  failure  of  issue,  the  first  taker  takes  a  fee 
simple  defeasible  on  the  happening  of  the  contingency  expressed,  in  which  event 
the  subsequent  limitation  over  takes  effect  by  way  of  an  executory  devise.^*' 

2.  Estates  in  Futuro. — By  an  executory  devise,  a  freehold  may  be  made  to 
commence  in  futuro.*^'  A  devise  to  a  corporation  to  be  created  by  the  legislature 
is  good  as  an  executory  devise.  A  distinction  is  taken  between  a  devise  in 
prsesenti  to  one  incapable,  and  a  devise  in  futuro  to  an  artificial  being,  to  be 
created  and  enabled  to  take.^^ 


56.  Limitation  over  on  failure  of  "is- 
sue," etc. — Jackson  v.  Chew,  12  Wheat. 
]53,  6  L.  Ed.  583;  Barnitz  v.  Casey,  7 
Cranch  4-)6,  3  L.  Ed.  403;  Abbott  v.  Essex 
Co.,  18  How.  202,  15  L.  Ed.  352;  Waring 
t'.  Jackson,   1   Pet.   570,  571,  7   L.   Ed.   266. 

As  to  construction  of  "dying  without 
issue,"  "heirs,"  etc.,  see  Abbott  v.  Essex 
Co.,  18   How.  202,  15   L.   Ed.  352. 

A  devise  to  A.  in  fee,  and  if  he  shall 
•die  under  the  age  of  twenty-one  years, 
and  without  issue,  then  to  B.  in  fee,  is  a 
good  executory  devise.  Barnitz  v.  Casey, 
7  Cranch  456,  3  L.  Ed.  403. 

E.  being  seised  of  lands  in  the  state  of 
New  York,  devised  the  same,  by  his  last 
will  and  testament,  to  his  son  Joseph,  in 
fee,  and  other  lands  to  his  son  Medcef, 
in  fee,  and  added,  "It  is  my  will,  and  I  do- 
order  and  appoint,  that  if  cither  of  my 
said  sons  should  depart  this  life,  without 
lawful  issue,  his  share  or  part  shall  go  to 
the  survivor;  and  in  case  of  both  their 
tleaths,  without  lawful  issue,  then  I  give 
sll  the  property  to  my  brother  John  E., 
and  my  sister  Hannah  J.,  and  their  heirs;" 
Joseph,  one  of  the  sons,  died  without  law- 
ful issue,  in  1812,  leaving  his  brother 
Medcef  surviving,  who  afterwards  died 
without  issue;  held,  that  Joseph  took  an 
estate  in  fee,  defeasible  in  the  event  of 
liis  dying  without  issue,  in  the  lifetime  of 
liis  brother;  that  the  limitation  over  was 
pood  as  an  execnitory  devise;  and  on  the 
death  of  Joseph,  vested,  in  his  surviving 
brother  IMedcef.  Jackson  v.  Chew,  12 
\Vheat.  153,  6  L.  Ed.  583.  See,  also.  War- 
iiT^  T'.  Jackson,  1  Pet.  570,  571,7  L.  Ed.  266. 

The  following  clause  in  a  will,  namely: 
"I  give  to  my  two  sons,  viz,  John  and 
Jacob,  all  my  lands,  etc.,  live  stock,  etc., 
tools,  etc.,  bonds,  etc.,  to  be  equally  di- 
vided between  them,  and  the  executor 
is  ordered  to  pay  debts  out  of  that  part 
of  the  estate.  Item. — Tt  is  my  will  that 
if  either  of  my  said  sons,  John  and  Jacob, 
should  happen  to  die  without  any  lawful 
heirs  of  their  own,  then  the  share  of  him 
who  may  first  decease  shall  accrue  to  the 
other  survivor  and  his  heirs,"  gave  an  es- 
tate in  fee  simple  to  John  and  Jacob; 
flud  the  share  of  the  one  who  first  died 
without  issue  passed  over  to  the  other 
son  by  way  of  executory  devise.  Abliott 
V.   Essex  Co.,  18  How.  202,  15  L.   Ed.   352. 

K  testator  gave  his  estate,  both  real 
and   personal,   to   his   son,    R.   T.,   "during 


his  natural  life,  and  after  his  death  to  his 
issue,  by  him  lawfully  begotten  of  his 
bodj--,  to  such  issue,  their  heirs  and  as- 
signs forever."  In  case  R.  T.  should  die 
without  lawful  issue,  then,  in  that  case, 
he  devised  the  estate  to  his  own  widow 
and  two  sisters,  "during  the  natural  life  of 
each  of  them,  and  to  the  survivor  of 
them,"  and  after  the  death  of  all  of  them 
to  J.  W.,  his  heirs  and  assigns  forever; 
with  some  provisions  in  case  of  the  death 
of  J.  W.  during  the  life  of  the  widow  and 
sisters.  Held,  that  the  estate  in  R.  T.,  the 
first  taker,  was  an  estate  for  life;  that  the 
estate  given  to  the  children  of  R.  T.  was 
a  contingent  remainder,  and  that  upon 
the  birth  of  the  first  child  it  would  have 
vested,  but  subject  to  open  and  let  in 
after  born  children;  that  the  devise  to  R. 
T.  and  his  issue  disposed  of  the  entire 
estate;  that  the  devises  over  to  the  widow 
and  testator's  two  sisters,  and  to  J.  W., 
were  executory  devises,  that  upon  the 
death  of  R.  T.  with  the  possibility  of  is- 
sue extinct,  the  devise  to  J.  W.  became  a 
remainder  in  fee  simple  vested  at  once 
in  interest,  but  deferred  as  to  the  period 
of  enjoyment  until  the  termination  of  the 
intermediate  life  estates.  Daniel  v. 
Whartenby,  17  Wall.  639.  647,  21  L.  Ed. 
661.  See  the  title  SHELLEY'S  CASE, 
RULE   IN. 

J.  B.  devises  all  his  real  estate  to  the 
testator's  son,  J.  B.,  jun.,  and  his  heirs 
lawfully  begotten;  and,  in  case  of  his 
death  without  such  issue,  he  orders  A.  Y., 
his  executors  and  administrators,  to  sell 
the  real  estate,  within  two  years  after  the 
son's  death;  and  he  bequeaths  the  pro- 
ceeds thereof  to  his  brothers  and  sisters 
by  name,  and  their  heirs  forever,  or  such 
of  them  as  shall  be  living  at  the  death  of 
the  son,  to  be  divided  between  them  in 
equal  proportions,  share  and  share  alike; 
all  the  brothers  and  sisters  die,  leaving 
issue;  then  A.  Y.  dies,  and  afterwards  J. 
B.,  jun..  the  son  dies  without  issue: 
"Heirs,"  is  a  word  of  limitation;  and  none 
of  the  testator's  brothers  and  sisters  be- 
ing alive  at  the  death  of  J.  B.,  jun.,  the 
devise  to  them  failed  to  take  effect.  Daly 
c'.  James.   8  Wheat.   405,   5   L.    Ed.   670. 

57.  Estates  in  futuro — In  general. — 
Inglis  V.  Sailor's  Snug  Harbour,  3  Pet. 
99.    15,    7    L.    Ed.    617. 

58.  Devise  to  corporation  not  in  esse. — 
Ould    7'.    Washington    Hospital,    95    U.    S. 


RBMISSION  OF  PENALTY  OR  FORFEITURE.  657 

3.  Limitation  Over  on  Attempt  to  Alien. — As  to  whether,  in  case  of  a 
devise  of  land  in  fee,  a  hmitation  over,  in  case  the  first  devisee  shall  alien,  is  valid, 
see  the  title  Estates,  vol.  5,  p.  907.  See,  also,  the  title  Restraint  on 
Alienation. 

4.  Disposition  of  Inheritance  Pending  Contingency. — In  the  case  of  an 
executory  devise  the  fee  simple  is  left  to  descend  to  the  heirs  at  law,  until  the 
happening  of  the  contingency  upon  which  the  future  estate  is  to  arise.^^ 

E.  Executory  Interests  in  Personalty. — An  executory  devise  ditYers  from 
a  remainder  in  that  a  remainder  may  he  limited  of  a  chattel  interest  after  a  par- 
ticular estate  for  life  in  the  same  property .^"^ 

F.  Incidents  of  Executory  Interests — 1.  When  Bound  by  Judicial 
Proceedings. — Where  a  mere  contingent  interest,  a  mere  executory  devise,  is 
involved,  it  is  sufficient  to  bind  the  estate  in  judicial  proceedings  to  have  before 
the  court  those  in  whom  the  present  estate  of  inheritance  is  vested.^'^ 

2.  Descent. — An  executory  devise  is  transmissible  to  the  heirs  of  the 
devisee,  where  he  dies  before  the  happening  of  the  contingency.^^  jyjor  does  it 
vary  the  legal  result,  that  the  person  to  whom  the  preceding  estate  is  devised 
happens  to  be  the  heir  of  the  executory  devisee,  for  though,  on  the  death  of  the 
latter,  the  executory  devise  devolves  upon  him.  yet  it  is  not  merged  in  the  pre- 
ceding estate,  but  expects  the  regular  happening  of  the  contingency,  and  then 
vests  absolutely  in  the  then  heir  of  the  executory  devisee.^^ 

REMAND. — See  the  title  Mandate  and  Proceedings  Thereon,  vol.  8,  p. 
97,  and  references  given. 

REMEDY.— See  the  title  Actions,  vol.  1,  p.  103. 

REMEDY  AT  LAW. — As  to  ad  quate  remedy  at  law,  see  the  title  Eouity, 
vol.  5.  p.  815. 

REMISSION  OF  PENALTY  OR  FORFEITURE.— See  the  titles  Penal- 
ties and  Forfeitures,  vol.  9,  p.  364;    Revenue  Laws. 

303,  313,  24  L.   Ed.   450;   Inglis  v.   Sailor's  469,  3  L.  Ed.  403.     In  such  case,  however, 

Snug    Harbour,    3    Pet.    99,    115,    7   L.    Ed.  it    does    not    vest    absolutely    in    the    first 

617.     See  the  titles   CHARITIES,  vol.   3,  heir,  so  as,  upon  his  death,  to  carry  it  to 

pp.   675,   691,  .et   seq.;    CORPORATIONS,  his  heir  at  law,  who  is  not  heir  at  law  of 

vol.    4,   p.    621.  the  first  devisee,  but  it  devolves  from  heir 

An  executory  devise  to  take  effect  upon  to   heir,   and  vests   absolutely   in   him  only 

condition   that   the  legislature   should   pass  who    can    make    himself    heir    to    the    first 

a  law  incorporating  the  trustees  named  in  devisee,  at  the  time  when  the  contingency 

the  will,  is  good.     Inglis  v.   Sailor's   Snug  happens,    and    the    executory    devise    falls 

Harbour,   3   Pet.   99,  115,  7   L.    Ed.   617.  into     possession.       Barnitz     v.     Casey,     7 

59.  Disposition    of   inheritance   pending  Cranch  456,  469,  3  L.   Ed.  403. 
contingency.— Inglis  v.  Sailor's  Snug  Har-  a    devise   to   A.   in   fee,   and   if   he   shall 
bour,   3    Pet.   99.    115.  7   L.    Ed.   617.     See,  ^\^    binder    the    age    of    twenty-one    years, 
f '^°'^'"^  ^'-   Mitchell,   8   Pet.   326,   353,  8  and    without    issue,    then    to    B.    in    fee,    is 
L.    Ed.   962.             _                   _  a  good  executory  devise;  and  if  B.  die  be- 

60.  Executory  interests  m  personalty.—  fore  the  contingency  happen,  it  devolves 
Doe  V.   Considme,  6  Wall.  458,  475,  18   L.  upon   his  heir,*  and  so,  from  heir  to   heir, 

1',  ^^t;»i          ,          ,!•,••,  ,  ""til    the    contingency    happens,    when    it 

61.  When  bound  by  judicial  proceed-  vests  absolutely  in  him  only  who  can 
^"S^i— M''^^''  ^'  Texas,  etc.,  R.  Co..  132  make  himself  heir  to  B.,  the  executory  dev- 
L  S.  662.  672  33  L.  Ed.  487.  See  the  isee.  Barnitz  v.  Casey,  7  Cranch  456, 
titles    PARTIES,   vol.   9,   pp.    48,  49;    RES  3    L.    Ed.   403. 

^?2.^Exec^uTo'^ry    devise    transmissible    to       ,  f'J^rt'-^'  ^-  ^^''^'  '  ^'^'""^  ''''  ^''' 
heirs.— Barnitz    v.    Casey,    7    Cranch    456,  ^"  ^ 

.  10  U  S  Enc-  42 


REMITTITUR. 

BY    WARREN    IvEE    KINDER.  ■ 

I.   Purpose  of  Remittitur,  659. 
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CROSS    REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Courts,  vol.  4,  p.  861 ;  Dam- 
ages, vol.  5,  p.  157;    Mandate  and  Proceedings  Thereon,  vol.  8,  p.  97. 

As  to  remittitur  of  record  issued  by  supreme  court  on  decision  of  case,  see 
the  title  Mandate  and  Proceedings  Thereon,  vol.  8,  p.  97.  As  to  remission 
of  penalties  and  forfeitures,  see  the  titles  Penalties  and  Forfeitures,  vol.  9, 
p.  364;  Revenue  Laws.  As  to  modification  of  the  judgment  of  the  lower  court, 
see  the  title  Appeal  and  Error,  vol.  2,  p.  410.  As  to  recital  of  citizenship  of 
parties  in  a  remittitur  entered  in  a  case  incorporating  it  into  record  and  obviat- 
ing objections  to  original  petition,  see  the  title  Courts,  vol.  4,  p.  1000.  As  to 
discretion  of  court,  before  entering  judgment  to  allow  remittitur  reducing  sum 
recovered  below  jurisdictional  amount,  and  causing  dismissal  of  appeal,  see 
the  title  Appeal  and  Error,  vol.  1,  p.  900.  As  to  where  jurisdiction  of  su- 
preme court  on  appeal,  once  attached,  cannot  be  defeated  by  waiver  or  release 
of  amount  of  judgment  below  in  excess  of  jurisdictional  amount  on  appeal,  see 
the  title  Appeal  and  Error,  vol.  1,  p.  901.  As  to  it  being  in  the  discretion  of  a 
court  of  the  United  Stites  sitting  in  a  state,  if  a  plaintiff  appears  in  open  court 
and  remits  a  part  of  a  verdict  in  his  favor,  to  make  the  proper  reduction  and 
enter  judgment  accordingly,  see  the  title  Appeal  and  Error,  vol.  1,  p.  901,  n. 
53.  As  to  validity  of  remittitur  made  the  day  after  entry  of  judgment,  on  mo- 
tion of  plaintiff  although  defendant  and  his  counsel  were  absent,  see  the  title 
Appeal  and  Error,  vol.  1,  p.  902,  n.  54.  As  to  refusal  to  dismiss  writ  of  error 
brought  by  defendant  where  remittitur  of  plaintiff  as  to  improper  interest  is 
denied,  but  he  brings  no  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  1, 
p.  875.  As  to  where  jury  awards  damages  in  excess  of  the  proofs  and  the  court 
renders  judgment  upon  a  remittitur,  if  the  supreme  court  holds  the  remittitur 
to  be  unauthorized  and  invalid,  it  will  reverse  the  lower  court  and  remand  the 
cause  with  directions  to  set  asicie  the  verdict  and  grant  a  new  trial,  see  the  title 
Mandate  and  Proceedings  Thereon,  vol.  8,  p.  119.  As  to  want  of  authority 
in  supreme  court  to  review,  upon  writ  of  error  sued  out  by  party  against  whom 
a  verdict  has  been  rendered,  an  order  overruling  a  motion  for  a  new  trial,  after 
plaintiff,  with  leave  of  court,  has  remitted  a  part  of  the  verdict,  see  the  title 
Appeal  and  Error,  vol.  1,  p.  999,  n.  75. 
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I.   Purpose  of  Remittitur. 

Remittiturs  are  used  where  the  judgment  has  been  accidentally  entered  for  a 
larger  amount  than  was  due,  or  occasionally  to  forestall  an  appeal  ;i  but  they 
are  never  used  to  give  jurisdiction  where  it  is  not  otherwise  shown. 2 

II.   Remittitur  by  Direction  of  Court. 

A.  Trial  Court— 1.  Option  of  Remittitur  or  New  Triai,.— Where  a  ver- 
dict is  excessive,  the  trial  court,  as  a  condition  of  refusing  a  new  trial,  may 
require  that  the  plaintift'  remit  a  portion  of  the  amount  awarded  by  the  ver- 
dict.3  It  is  proper  to  permit  the  plaintiff  to  avoid  a  new  trial  by  entry  of  a  re- 
mittitur where  possible.^ 

Written  Consent  to  Reduction  Not  Required.— Where  a  party  elects  to 
reduce  amount  of  his  verdict,  he  may  in  open  court  consent  to  such  reduction; 
the  noting  of  his  consent  by  the  clerk  in  the  journal  entry  of  the  judgment  is 
sufficient  evidence  thereof,  and  cannot  be  questioned.^ 

Remittitur  Must  Be  Optional— The  court  is  not  authorized,  upon  a  mo- 
tion for  a  new  trial  for  excessive  damages,  to  enter  an  absolute  judgment  for  a 
lesser  sum,  instead  of  ordering  that  a  judgment  for  that  sum  should  be  entered 
if  the  plaintiff  elected  to  remit  the  rest  of  the  damages;  otherwise,  there  should 
be  a  new  trial. "^ 

Plaintiff  Bound  by  Remission.— If  the  plaintiff  elects  to  remit  a  part  of  the 
verdict;  and  the  motion  for  a  new  trial  is  overruled  and  judgment  awarded  in 
his  favor  and  satisfaction  is  acknowledged,  he  cannot  afterwards  repudiate  his 
remission.''' 

Defendant  Cannot  Complain  of  Plaintiff's  Remission. — The  defendant 
cannot  complain  that,  on  a  motion  for  a  new  trial,  the  plaiijtift"  remits  a  part  of 
the  verdict.^ 

2.  Invasion  of  Right  of  Trial  by  Jury. — As  to  exaction  by  trial  court,  as 
condition  of  refusing  a  new  trial,  that  prevailing  party  remit  a  part  of  the  ver- 
dict, not  impairing  constitutional  right  of  trial  by  jury,  nor  being  a  re-examina- 
tion by  the  court,  in  an  unauthorized  manner,  of  facts  tried  by  the  jury,  see  the 
title  Jury,  vol.  7,  p.  762. 

1.  Purpose. — Denny  v.  Pironi,  141  U. 
S.  121,  126,  35  L.  Ed.  657,  citing  Pacific 
Express  Co.  v.  Malin,  132  U.  S.  531,  33  L. 
Ed.    450. 

2.  Jurisdictional  purpose. — Denny  v. 
Pironi,   141    U.   S.    121,    126,   35    L.    Ed.   657. 

3.  Remission  or  new  trial. — Northern 
Pac.  R.  Co.  V.  Herbert,  116  U.  S.  642, 
646,  29  L.  Ed.  755.  See  to  like  effect 
Arkansas,  etc.,  Cattle  Co.  v.  Mann,  130 
U.    S.    69,   73,   32    L.    Ed.    854. 

Discretion  of  court  in  hearing  motion 
for  new  trial. — It  is  within  the  discretion 
of  the  court.  Kennon  v.  Gilmer,  131  U. 
S.  22,  29,  33  L.  Ed.  110,  citing  Hopkins  v. 
Orr,  124  U.  S.  510,  31  L-  Ed.  523;  Arkan- 
sas, etc.,  Cattle  Co.  v.  Mann,  130  U.  S. 
69,  32  L.  Ed.  854.  And  see  cases  in  pre- 
ceding   note. 

4.  Hansen  v.  Boyd,  161  U.  S.  397,  411, 
40  L  Ed.  746,  citing  Koenigsberger  v. 
Richmond  Silver  Min.  Co.,  158  U.  S.  41,  39 
L  Ed.  889;  Phillips,  etc.,  Const.  Co.  v. 
Seymour,  91  U.  S.  646,  656,  23  L.  Ed. 
341. 

5.  Written  consent  to  reduction  not  re- 
ouired — Evidence  of  consent. — Lewis  v. 
Wilson.   151    U.   S.   5.-.I.    -.55,  :?8   L.    Ed._  267. 

6.  Must  be  given  option  of  new  trial. — 
Kennon    v.    Gilmer,    131    U.    S.    22,    29,    33 


L.   Ed.   110. 

7.      Remission     binding     on     plaintiff. — 

Lewis    V.    Wilson,    151    U.    S.    551,    555,    38 
L.   Ed.  267. 

The  plaintifif,  by  not  insisting  on  the 
alternative,  allowed  him  by  the  court,  of 
having  a  new  trial  of  the  whole  case,  but 
electing  the  other  alternative  allowed,  of 
filing  a  remittitur  of  half  the  amount  of 
the  original  judgment,  and  thereupon 
moving  for  and  obtaining  an  aflirmance 
of  that  judgment  as  to  the  other 
half,  waived  all  right  to  object  to  the  or- 
der of  the  court,  of  the  benefit  of  which 
he  had  availed  himself.  The  defendant 
could  not  object,  as  the  amount  of  the 
final  judgment  was  no  more  than  the 
testimony  of  the  president  of  the  defend- 
ant company  showed  tiiat  the  shares  of 
stock  sued  on  were  worth,  with  interest. 
Koenigsberger  v.  Richmond  Silver  Min' 
Co.,  158  U.  S.  41,  52.  39  L.  Ed.  889, 
citing  Kennon  v.  Gilmer,  131  U  S 
22,  30,  33  L.  Ed.  110;  New  \oy]<  Elevated 
R.  Co.  V.  Fifth  Nat.  Bank,  l.^",  L'.  S  432, 
34  L.    Ed.  231. 

8.  Defendant  cannot  com.plain  of  plain- 
tiff's remission. — Clark  :■.  Sid  way,  14:2  U. 
S.  682.  nno,  35  L.  Ed.  1157. 
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B.  Appellate  Court — 1.  Option  of  Remittitur  or  Reversal — a.  Excessive 
Damages. — Where  the  plaintiff  is  awarded  excessive  damages,  the  supreme 
court  may  direct  that  he  remit  a  portion  thereof  or  have  his  judgment  reversed.'-^ 

b.  Judgment  Including  Improper  Items. — Where  a  judgment  includes  im- 
proper items,  the  supreme  court  may  require  that  the  plaintiff  remit  such  erro- 
neous part  of  his  judgment,  or  suffer  the  judgment  to  be  reversed. ^"^ 

c.  Interest  Improperly  Azcarded. — Where  the  only  error  in  the  court  below 
is  the  allowance  of  interest,  the  supreme  court  may  affirm  the  judgment  pro- 
vided the  interest  be  remitted;    otherwise,  to  be  reversed  for  such  error. ^^ 

2.  Time  for  Filing  of  Remittitur. — Where  a  party  is  given  the  option  of 
remitting  a  portion  of  the  amount  of  his  recovery  or  having  his  judgment  re- 
versed, he  must  exercise  his  option  within  a  reasonable  time  by  filing  the  re- 
mittitur.^2 

III.    Voluntary  Remittitur. 

A.  Trial  Court. — Discretion  of  Court. — It  is  ordinarily  within  the  discre- 
tion of  the  trial  court  to  permit  or  deny  a  remittitur. ^^ 

Statutory  Authority. — It  is  sometimes  provided  by  statute  that  a  party  may 
remit  any  jiart  of  his  judgment.^'* 

Judgment  in  Excess  of  Declaration. — Where  the  judgment  is  in  excess 
of  the  declaration,  the  plaintiff  is  entitled  to  remit  such  excess. ^^ 


9.  Excessive  damages. — Mills  v.  Scott,  99 
U.    S.   25,   30,  25    L.    Ed.    294. 

10.  Judgment  including  matters  not  in 
dispute.— kennon  z\  Gilmer,  131  U.  S.  22, 
29.  ."HS  L.  Ed.  110;  Koenigsberger  v.  Rich- 
mond Silver  Min.  Co.,  158  U.  S.  41,  53,  39 
L.  Ed.  889,  citing  Bank  v.  Ashley,  2  Pet. 
327,  7  L.  Ed.  440;  Northern  Pac.  R.  Co. 
V.  Herbert,  116  U.  S.  642,  29  L.  Ed.  755; 
Hopkins  z:  Orr,  124  U.  S.  510,  31  L.  Ed. 
523;  Arkansas,  etc..  Cattle  Co.  v.  Mann, 
130  U.  S.  69,  32  L.  Ed.  854;  Kennon  v. 
Gilmer,  131  U.  S.  22,  29,  33  L.  Ed.  110; 
Washington,  etc.,  R.  Co.  v.  Harmon,  147 
U.    S.   571.   590.  37   L.   Ed.   2S4.   _ 

Expenditures  improperly  included  in 
judgment. — Where  in  a  suit  by  commis- 
sic'H  merchants  to  recover  amount  of  pay- 
ments made  on  account  of  the  defendant 
certain  transactions  were  improperly  in- 
cluded in  the  judgment,  the  court  ordered 
that  if  plaintiffs  would  within  a  reasonable 
time  during  that  term  of  court  file  a  re- 
mittitur of  such  excess  in  the  court  below, 
and  produce  and  file  a  certified  copy 
thereof  in  the  supreme  court,  the  judg- 
ment, less  the  amount  so  remitted,  would 
be  affirmed;  but,  if  this  was  not  done, 
the  judgment  would  be  reversed.  Hansen 
7'.    Royd,   161    U.   S.   397,   411.  40   L.   Ed.   746. 

Suit  in  covenant — Additional  recovery 
on  verbal  contract. — Phillips,  etc..  Const. 
Co.  V.  Seymour.  91  U.  S.  646,  656,  23  L- 
Ed.  341. 

11^  Improper  interest. — Washington,  etc., 
R.  Co.  r.  Harmon,  147  U.  S.  571, 
37  L.  Ed.  284,  citing  Bank  v.  Ashley,  2 
Pet.  327,  7  L.  Ed.  440;  Phillips,  etc.. 
Const.  Co.  V.  Seymour,  91  U.  S.  646,  656, 
23  L.  Ed.  341;  Kennon  v.  Gilmer,  131 
U.  S.  22,  33  L.  Ed.  110.  See,  also, 
Hopkins  r.  Orr,  124  U.  S.  510,  514, 
31  L.  Ed.  523;  New  York,  etc.,  R.  Co. 
V.   Estill.  147  U.  S.  591,  622,  37  L.   Ed.  292. 


Interest  on  judgment  for  a  tort  in  Dis- 
trict of  Columbia. — Washington,  etc.,  R. 
Co.  z:  Harmon,  147  U.  S.  571,  590,  37  L. 
Ed.    284. 

12.  Phillips,  etc..  Const.  Co.  v.  Seymour, 
91  U.  S.  646,  656,  23  L.  Ed.  341;  Hansen 
V.  Boyd,  161  U.  S.  397,  411,  40  L.   Ed.  746. 

13.  Baltimore,  etc.,  R.  Co.  v.  Griffith, 
159  U.  S.  603,  605,  40  L.  Ed.  274,  citing 
Pacific,  etc.,  Cable  Co.  v.  O'Connor,  128 
U.  S.  394,  32   L.   Ed.  488. 

14.  Statutory  authority — Remittitur  as 
to  alimony  and  counsel  fees. — The  pro- 
vision of  the  Revised  Statutes  of  the 
territory  of  Arizona  that  "any  party  in 
whose  favor  a  judgment  has  been  ren- 
dered" in  the  district  court  "may  in  open 
court  remit  any  part  of  such  judgment, 
and  such  remittitur  shall  be  noted  on 
the  docket  and  entered  in  the  minutes," 
clearly  includes  any  party,  whether 
plaintiff  or  defendant,  in  whose  favor 
a  judgment  for  a  sum  of  money  has  been 
rendered;  and  it  is  applicable  to  the  case 
of  a  wife  who  has  recovered  a  judgment 
for  alimony  and  counsel  fees.  Simms  z\ 
Simms,   175   U.    S.    162,   170,  44   L.   Ed.   115. 

15.  Where  the  judgment  is  in  excess  of 
the  declaration,  that  the  party  would 
have  had  a  right  to  remit  in  the  lower 
court  cannot  be  questioned;  it  is  every 
day's  practice,  sustained  by  the  gravest 
precedents.  This  right  extends,  not  only 
to  the  amount  of  damages,  but  to  sev- 
eral causes  of  action,  distinct  debts,  dis- 
tinct acres,  and  distinct  pleas.  The  right 
is  recognized  as  existing,  after  error 
brought,  and  while  the  cause  is  depending 
in  the  court  above,  and  the  court  of  error 
will  suspend  its  judgment,  to  give  time 
for  the  defendant  in  error  to  amend  in 
the  court  below.  Bank  v.  Ashley,  2  Pet. 
327.   328.  7   L-   Ed.   440. 


REMITTITUR. 
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Judgment  Including  Improper  Items. — If  items  arc  improperly  included 
in  a  judgment,  it  is  proper  to  enter  a  remittitur  as  to  them.^'^ 

Other  Party  Cannot  Complain  of  Remittitur. — \\  here  a  party  remits  a 
portion  of  his  recovery  the  otiier  party  cannot  complain.^" 

Conformity  between  Writ  and  Judgment  in  Action  of  Debt. — The 
requisite  conformity  between  the  writ  and  judgment,  in  an  action  of  debt,  may 
be  complied  with  by  remittitur  entered  by  the  plaintiff,  either  before  or  after 
verdict,  or  even  after  demurrer.^^ 

Sufficient  Cc^^pliance  with  Statute. — A  strict  compliance  with  the  statute 
as  to  filing  remittiturs  is  not  required. ^^ 

Correcting  Record. — The  record  may  be  amended  to  show  that  the  remit- 
titur was  made  in  open  court  or  with  leave  of  court. ^^ 

Remittitur  Not  Binding  "Where  Judgment  Is  Vacated. — Where,  after 
judgment  for  a  certain  sum,  a  remittitur  is  entered  as  to  part,  the  remittitur 
does  not  bind  the  party  making  it,  if  the  judgment  be  vacated  and  set  aside.^^ 

B.  Appellate  Court. — Judgment  in  Excess  of  Declaration. — Where  a 
judgment  exceeded  the  amount  claimed,  it  was  held  that  the  plaintiff  on  appeal 
might  remit  the  excess. 2- 

Statutory  Authority. — It  is  sometimes  provided  by  statute  that  a  party 
failing  to  enter  a  remittitur  in  the  lower  court  may  do  so  in  the  supreme  court 
on  appeal. 23 

IV.    Court   Where  Remittitur  Filed. 

Where  a  judgment  is  affirmed  on  condition  that  the  plaintiff  remit  a  part  of 
the   amount   recovered   in   the   lower   court,   the   remittitur   may   be   filed    in   the 


16.  Improper  ittms  included  in  judg- 
ment— Counsel  fees. — Where  counsel  fees 
as  part  of  damages  have  been  improperly 
allowed  the  plaintiff  in  a  cause,  it  is 
proper  that  counsel  for  the  plaintiff 
should  enter  a  remittitur  for  the  amount. 
Arcambel  v.  Wiseman,  3  Dall.  306,  1  L. 
Ed.  613.  See  the  title  DAMAGES,  vol.  5, 
p.    190. 

17.  Other  party  cannot  complain  of 
remittitur. — Jackson  v.  Hale,  14  How. 
.525,   528,    14    L.    Ed.    526. 

18.  Hughes  V.  Union  Ins.  Co.,  8  Wheat. 
294,  309,  5  L.  Ed.  620.  See  the  title 
DEBT,  THE  ACTION  OF,  vol.  5,  p. 
211. 

19.  Sufficient  compliance  with  statute. 
— An  Arizona  statute  pro\-ided  that  any 
party  in  whose  favor  a  judgment  was 
rendered  might  enter  a  remittitur  in  vaca- 
tion, by  executing  and  filing  with  the  clerk 
of  the  court  a  release  in  writing,  signed  by 
him  or  his  attorney  of  record,  and  attested 
by  the  clerk  with  the  seal  of  his  office.  A  re- 
lease executed  by  the  party's  attorneys 
of  record,  both  filed  and  recorded  in  the 
supreme  court  of  the  territory,  while  the 
case  was  pending  in  that  court,  was  such 
a  substantial  and  sufficient  compliance 
with  the  statute  as  to  render  the  re- 
lease of  part  of  the  judgment  below  valid, 
and  to  make  it  the  duty  of  that  court  to 
give  effect  to' the  release,  and,  according 
to  the  express  terms  of  the  statute,  al- 
though the  clerk's  attestation  upon  the 
defendant's  release  or  remittitur  was  a 
blank  form  without  the  clerk's  signature 
or  the  seal  of  his  oftice.  The  attest atinn 
of  a  release  filed  in  vacation,  like  the 
noting    on    the    docket    and    entry    in    the 


minutes  of  a  remittitur  made  in  open 
court,  was  an  act  to  be  done  by  the  clerk, 
and  not  by  the  party;  its  sole  object  in 
either  case  was  to  verify  the  act  of  the 
party.  Simms  v.  Simms,  175  U.  S.  162, 
370,   44   L.    Ed.    115. 

20.  Correction  of  record. — Pacific  Ex- 
press Co.  V.  Malin,  132  U.  S.  531,  536,  33 
L.    Ed.   450. 

21.  Planters'  Bank  7'.  Union  Bank,  16 
Wall.   483,  497,  21   L.   Ed.  473. 

Remittitur  has  not  effect  of  retraxit. — 
Plaintiffs  obtained  a  judgment  with  inter- 
est in  excess  of  that  claimed  in  petition 
and  they  entered  a  remittitur  of  tiie  ex- 
cess, expressly  reserving  their  rights  to 
the  balance  of  the  judgment.  A  new 
trial  was  subsequently  granted,  and  it  was 
contended  that  the  remittitur  had  the  ef- 
fect of  a  retraxit.  As  it  was  entered  after 
judgment,  such  would  perhaps  be  its 
effect  if  the  judgment  itself  had  not  been 
set  aside  and  new  trial  granted.  But  such 
cannot  be  its  operation  now.  If  it  takes 
effect  at  "all  it  must  in  its  entirety,  and 
plaintiffs  must  hold  their  first  judgment 
for  the  balance  unremitted.  As  that 
judgment  no  longer  exists  there  is  no  rea- 
son for  holding  that  the  remission  of  a 
part  of  it  is  equivalent  to  an  adjudication 
against  them.  Planters'  Bank  v.  Union 
Bank,   16  Wall.  483.  497.  21    L.    Ed.  473. 

22.  Remittitur  in  supreme  court — Judg- 
ment in  excess  of  declaration. — Bank  ;■. 
Ashley,   2    i'ct.    327,   7    L.    I'".(l.    -MO. 

Remittitur  for  surplus  damages. —  I'ury 
7'.    Stone,   2    Dall.    isi,    1    Tv.    I'M.   341. 

23.  Statutes  permitting  filing  of  re- 
mittitur in  appellate  court. — Simms  v. 
Simms,   175   U.   S.    162,   170,  44   L.   Ed.    115. 
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supreme  court, 2*  or  the  supreme  court  may  direct  that  it  be  filed  with  the  court 
below  and  a  certified  copy  thereof  filed  in  the  supreme  court. ^^ 

Remittitur  Filed  to  Avoid  a  New  Trial. — See  ante,  "Trial  Court,"  II,  A. 

Voluntary  Remittitur. — See  ante,  "\'oluntary  Remittitur,"  III. 

V.    Costs. 

As  to  payment  of  costs  when  remittitur  is  filed  in  supreme  court,  see  the  title 
Appeal  axd  Error,  vol.  2,  p.  422. 

REMOVAL— REMOVABLE.— See  the  titles  Fixtures,  vol.  6,  p.  300;  Re- 
moval OF  Causes.     Sec,  also,  note  1. 


24.  Bank  v.  Ashley,  2  Pet.  327,  7  L.  Ed. 
440. 

25.  Phillips,  etc.,  Const.  Co.  v.  Seymour, 
<)1  U  S.  646,  23  L.  Ed.  341;  Hansen  v. 
Boyd,  161  U.  S.  397,  411,  40  L.  Ed.  746. 

1.  Removable  fastening. — The  terms 
^'removable  fastening,"  or  "spring  catch," 
as  used  in  a  patent  for  attaching  tops  of 
lanterns  by  a  hinge  and  a  "removable 
fastening"  or  "spring  catch"  covers 
every  conceivable  device  applicable  to 
lanterns  and  adapted  to  connecting  one 
«dge  of  the  lid  with  the  top  of  the  lantern 
or  guard  or  to  disconnecting  it.  Adams 
V.  Bellaire  Stamping  Co.,  141  U.  S.  539, 
540.   35   L.   Ed.   849. 

Sold  or  removed  for  sale. — A  party 
used  portions  of  a  building  as  a  tobacco 


manufactory,  and  the  remainder  of  it  as 
a  salesroom,  having  a  counter  at  which 
goods  were  sold  at  retail.  Cigars  and  to- 
bacco were  removed  from  the  factory  to 
the  salesroom  for  sale  at  retail,  and  were 
returned  by  him  for  taxation  as  "sold  or 
removed  for  sale,"  though  he  still  owned 
them.  It  was  held,  that  this  was  not  such 
a  sale  or  removal  as  to  entitle  the  to- 
bacco to  be  so  returned.  Lilienthal's  To- 
bacco 7:  United  States,  97  U.  S.  237,  24 
L.  Ed.  901.  See  the  title  REVENUE 
LAWS. 

Forfeiture  of  property. — As  to  removal 
that  works  a  forfeiture  under  Mexican 
colonization  laws,  see  the  title  ALIENS^ 
vol.  1,  p.  244. 


REMOVAL  OF  CAUSES. 

BY    BEIRNE    STEDMAN. 

I.   Definition,  Nature  and  General  Consideration,  665. 

A.  What  Law   Governs,  665. 

B.  Definition  and  Nature,  665. 

C.  Tendency   of   Recent  Acts   to   Contract  Jurisdiction,   665. 

D.  As   Interference  with   State's  Rights,  666. 

E.  ConstitutionaHty  of  Removal  Acts,  666. 

F.  Power  of  State  to  Limit  or  Prohibit,  666, 

G.  Waiver  of  Right  to  Remove,  666. 

H.  Estoppel  to  Contest  Removability,  667. 
L  To  What  Courts  Made,  667. 

II.    Controversies  Subject  to  Removal,  667. 

A.  What  Constitutes  a  Controversy,  667. 

B.  As    Dependent   upon   Original   Jurisdiction,    667. 

C.  Proceedings  Executive  or  Administrative  in  Nature,  668. 

D.  Incidental   and   Auxiliary   Proceedings,   668. 
.E.  Criminal  and  Civil,  669. 

F.  Administration  of  Estates,  669. 
^  G.  Injunctions,  669. 

H.  Replevin   against   State   Ofihcers.   669. 
I.  Suits  Relating  to  Public  Officers,  669. 
J.  Habeas  Corpus,  669. 
K.  Eminent    Domain    Proceedings,   669. 
L.  Mandamus,  670. 
M.  Quo  Warranto,  670. 

III.    Grounds  for  Removal,  670. 

A.  Controversies  Arising  under  the  Constitution  or  Laws  of  the  United 
States,  670. 

1.  General   Statement,  670. 

2.  Acts  Done  under  Authority  of  United  States,  671. 

3.  Cases  Involving  Revenue  Officers,  672. 

4.  Suits    Involving    Corporations    Created    under    Laws    of    United 

States,  673. 

5.  Construction  by  One   State  of  Laws  of  a  Sister  State,  674. 

6.  Where   Questions   Are    Involved    Which    Have    Been   Previously 

Decided   in   Federal   Courts,  674. 

7.  Establishment  of   Ferries,  674. 

8.  Questions  Involving  Laws  Relating  to  Public  Lands,  675. 

9.  Denial  of  Civil  Rights,  675. 

B.  Diversity  of  Citizenship.  676. 

1.  General  Statement  of  the  Rule,  676. 

2.  Where  a  Corporation  Is  a  Party,  678. 

3.  Citizenship  in  a  Territory  or  District  of  Columbia,  679. 

4.  Where  a  State  Is  a  Party,  679. 

5.  Time  of  Diverse  Citizenship,  679. 

6.  Suits  by  or  against   Assignees,   680. 

7.  Effect  of  Admission  of  New   Parties,  680. 

8.  Method    of    Determining    Diversity,   680. 

C.  Separable  Controversies,  680. 

1.  Statement  of  the   Rule,  680. 

2.  How    Separability   Determined,   683. 

D.  Prejudice  or  Local  Influence.  686. 

E.  Jurisdictional    Prerequisites    Fundamental,   687. 
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IV.   Amount  in  Controversy,  687. 
V.   Who  May  Remove  Suit,  689. 
VI.   Proceedings  for  Removal,  690. 

A.  Petition,  690. 

1.  Nature,  690. 

2.  Necessity   for   Petition.  691. 

3.  Jurisdiction  Depends  on  Statement  in  Petition,  691. 

4.  To  What  Court  Made,  691. 

5.  Joinder  of  Petitioners,  691. 

6.  Construed  in  Connection  with  Other  Parts  of  the  Record,  691. 

7.  Must  Set  Forth  Facts,  691. 

8.  Where  Original  Papers  Destroyed,  692. 

9.  Averments  as  to  Citizenship,  692. 

10.  Averment  as  to  Federal  Question,  693. 

11.  Reference  to  Wrong  Statute,  694. 

12.  Surplusage,  695. 

13.  Multifariousness,  695. 

14.  Waiver  of  Defects  or  Informalities,  695. 

15.  Presumptions,  695. 

16.  Signature,  695. 

17.  Affidavit  and  Certificate,  695. 

18.  Amendments,  695. 

19.  Estoppel  to  Deny  Averments  of  Petition,  696. 

20.  Filing,  696. 

B.  Time  for  Application,  697. 

C.  Removal  Bond,  701. 

D.  The  Record,  702. 

E.  Decision  of  State  and  Federal  Courts  as  to  Removability,  703. 

F.  Order  of  Removal,  704. 

VII.  Effect  of  Removal  Proceedings,  704. 

A.  Filing  I'etition  as  Constituting  Appearance,  704. 

B.  Divestiture  of  Jurisdiction  of  State  Court,  704. 

C.  Effect  on  Defenses,  707. 

D.  Where  Removal  Is  Not  Effected,  708. 

E.  Jurisdiction  Acquired  by  Federal  Court,  708. 
'     1.  In  General,  708. 

2.  Entire  Suit  Removed,  709. 

3.  Effect  Given  Proceedings  in  State  Court,  709. 

4.  Practice  in  Federal  Court,  710. 

a.  Accofding  to  Rules  of  Federal  Court,  710. 

b.  When  State  Practice  Followed,  710. 

c.  Right  to  Jury  Trial  in  Federal  Court,  711. 

d.  Enforcement  of  Judgments,  711. 

5.  Loss  of  Jurisdiction,  712. 

VIII.  Remand  to  State  Court,  712. 

A.  Grounds   for  Remand,  712. 

1.  Want  of  Jurisdiction,  712. 

2.  For  Defects  and  Irregularities,  712. 

B.  Proceedings,  713. 

1.  Motion  to  Remand,  713. 

2.  Evidence,  713. 

C.  Time  for  Remand,  713. 

D.  Remand  in  Part.  713. 

E.  Costs,  713. 

F.  Setting  Aside  of  Order  and  Granting  Rehearing,  714. 


REMOVAL  OF  CAUSES. 


665 


G.  Restoration  of  Jurisdiction  of  State  Court,  714. 

H.  Second  Application  for  Removal  after  Remand,  714. 

IX.   Removal  of  Causes  from  One  Federal  Court  to  Another,  715. 

X.   Removal  of  Causes  from  One  State  Court  to  Another,  715. 

CROSS   REFERENCES. 

As  to  all  questions  relative  to  appellate  practice  involving  suits  which  are 
sought  to  be  removed,  see  the  title  Appeal  and  Error,  vol.  1,  p.  333.  As  to 
certiorari  to  remove  a  cause,  see  the  title  Certiorari,  vol.  3,  pp.  653,  655.  As 
to  admission  of  a  territory  as  a  state  as  affecting  a  transfer  of  pending  causes, 
see  the  title  Courts,  vol.  4,  p.  1161.  As  to  the  transfer  of  an  accused  from 
one  federal  district  to  another,  see  the  title  Criminal  Law,  vol.  5,  p.  101. 

I.  Definition,  Nature  and  General  Consideration. 

A.  What  Law  Governs. — The  removal  of  a  suit  pending  in  the  state  court, 
but  not  at  issue  when  a  removal  statute  takes  effect,  is  regulated  by  its  pro- 
visions.^ 

B.  Definition  and  Nature. — Removal,  under  our  peculiar  system  of  state 
and  national  jurisdictions,  is  simply  a  mode  in  which  the  right  to  resort  under 
certain  circumstances  to  the  latter  rather  than  the  former  is  secured  to  defend- 
ants as  well  as  plaintiffs.-  The  cases  have  not  been  in  harmony  as  to  whether 
removal  from  a  state  to  a  federal  court  is  an  exercise  of  appellate  jurisdiction, 
or  an  indirect  mode  of  exercising  original  jurisdiction.^  The  right  of  removal 
is  statutory,'*  and  absolute. "* 

C.  Tendency  of  Recent  Acts  to  Contract  Jurisdiction. — The  act  of 
March  3,  1887,  c.  373,  corrected  by  the  act  of  August  13,  1888,  c.  866,  was  in- 
tended to  contract  the  jurisdiction  of  the  circuit  courts  of  the  United  States 
by  removal  from  the  state  courts.*^ 


1.  What  law  governs. — Feibelman  v. 
Packard,   109  U.  S.  421,  423,  27  L.  Ed.  984. 

2.  Definition  and  nature. — Bushnell  v. 
Kennedy,  9   Wall.  387,  391,  19   L.   Ed.   736. 

3.  In  Martin  v.  Hunter,  1  Wheat.  304, 
349,  4  L.  Ed.  97,  the  court  said:  "The 
power  of  removal  is  certainly  not,  in 
strictness  of  language,  an  exercise  of 
original  jurisdiction,  it  presupposes  an 
exercise  of  original  jurisdiction  to  have 
attached  elsewhere,  and  is  included  in  the 
appellate  power." 

Virginia  v.  Rives,  100  U.  S.  313,  337,  25 
L.  Ed.  667,  citing  Railway  Co.  v.  Whitton, 
13  Wall.  270,  20  L.  Ed.  571,  contains  the 
following:  "The  jurisdiction  exercised 
upon  the  removal  is  original  and  not  ap- 
pellate, as  is  sometimes  erroneously  as- 
serted; for,  as  stated  by  Chief  Justice 
Marshall  in  Marbury  tjt  Madison,  1  Cranch 
137,  2  L.  Ed.  GO,  it  is  of  the  essence  of 
appellate  jurisdiction  that  it  revises  and 
corrects  proceedings  already  had.  The 
removal  is  only  an  indirect  mode  by 
which  the  federal  court  acquires  origi- 
nal  jurisdiction." 

In  Railway  Co.  t.  Whitton,  13  Wall. 
270.  287,  20  L.  Ed.  571,  the  court  doubted 
whether  such  removal  before  issue  or  trial 
could  properly  be  called  an  exercise  of 
appellate  jurisdiction,  but  thought  it 
might  more  properly  be  regarded  as  an 
indirect  mode  by  which  the  federal  court 
acquires  original  jurisdiction  of  the 
causes. 


4.  Right  of  removal  statutory. — Gold- 
Washing,  etc.,  Co.  V.  Keyes,  96  U.  S.  199, 
201,  24  E.  Ed.  656;  Tennessee  v.  Davis,  100 
U.  S.  257,  269,  25  L.  Ed.  648;  Gumbel  v. 
Pitkin,  124  U.  S.  131,  153,  31  L.  Ed.  374; 
Stone  V.  South  Carolina,  117  U.  S.  430, 
432,  29  L.  Ed.  963;  Railroad  Co.  v. 
Koontz,  104  U.  S.  5,  15,  26  L.  Ed.  643; 
Insurance  Co.  r.  Pechner,  95  U.  S.  183,  24 
L.  Ed.  427;  Kentucky  z'.  Powers,  201  U.  S. 
1,  24,  50  L.  Ed.  633;  Southern  R.  Co.  z: 
Carson,  194  U.  S.  136,  138,  48  L.  Ed.  907; 
Steamship  Co.  v.  Tugman,  106  U.  S.  118, 
122,    27    L.    Ed.   87. 

"The  right  of  the  defendant  to  a  re- 
moval is  a  statutory  one,  and  he  is  obliged 
to  pursue  the  course  pointed  out."  Wa- 
bash, etc.,  Railway  v.  Brow,  164  U.  S.  271, 
278,    41    L.    Ed.    431. 

5.  Right  of  removal  absolute. — Spencer 
V.  Duplan  Silk  Co.,  191  U.  S.  526.  531.  48 
L.    Ed.    287. 

6.  Tendency  of  recent  acts  to  contract 
jurisdiction. — Smith  z:  Lyon,  133  U.  S, 
;;ir.,  ;r20,  33  L.  Ed.  635;  In  re  Pennsyl- 
vania Co..  137  U.  S.  451,  454,  34  L.  Ed.  738; 
risk  ?'.  Ilenarie,  142  U.  S.  459.  467,  35 
L.  Ed.  1079;  Shaw  z:  Quincy  Min.  Co.. 
145  U.  S.  444,  449,  36  L.  Ed.  768;  Martin 
z\  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673. 
687,  38  L.  Ed.  311 ;  Tennessee  v.  Union,  etc.. 
Bank.  152  U.  S.  454,  462,  38  L.  Ed.  511: 
Hanrick  v.  Hanrick,  153  U.  S.  192,  197,  38 
L.  Ed.  685;  Wabash,  etc.,  Railway  v. 
Brow,     164   U.    S.   271,   277,   41    L.    Ed.    431; 
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D.  As  Interference  with  State's  Rights. — By  providing  for  removal  to 
federal  courts,  there  i^  no  interference  with  the  rightful  jurisdiction  of  the  state 
courts.' 

E.  Constitutionality  of  Removal  Acts. — Removal  of  cases  from  state 
courts  into  courts  of  the  United  States  has  been  an  acknowledged  mode  of  pro- 
tecting rights  ever  since  the  foundation  of  the  government,  and  the  constitu- 
tionahty  of  the  acts  of  congress  bearing  thereon  has  been  frequently  affirmed.^ 

F.  Power  of  State  to  Limit  or  Prohibit. — It  is  not  competent  for  a  state 
to  limit  or  prohibit  the  right  of  removal  either  by  direct  legislation  or  rules,^ 
or  by  compelling  a  foreign  corporation  to  agree  not  to  remove  actions  against 
it  as  a  prerequisite  to  allowing  it  to  transact  business  within  the  state. ^^  But 
a  statute  which  without  exacting  such  an  agreement  from  an  insurance  com- 
pany as  a  condition  precedent  to  the  right  to  do  business  within  the  state,  directs 
the  secretary  of  state  to  revoke  and  cancel  the  license  of  a  company  which  at- 
tempts to  remove  a  cause  from  the  state  to  the  federal  courts,  is  valid,  since  the 
company  has  no  constitutional  right  to  do  business  in  the  state  without  the 
state's  consent ;  therefore,  the  state  may  revoke  license  for  any  reason,  or  for 
no  reason  at  all,  as  it  may  see  fit,  and  its  motives  and  purposes  in  doing  so 
cannot  be  inquired  into.^^ 

G.  Waiver  of  Right  to  Remove. — A  person  may  omit  to  exercise  his  right 
to  remove  his  suit  to  a  federal  tribunal,  as  often  as  he  thinks  fit,  in  each  re- 
currin<y  case,^^  and  by  so  doing  bind  himself  to  submit  to  the  jurisdiction  of 
the   state  court. '-^      But  an   agreement  to  abstain   in  all   cases   from  removal  to 


.McDonnell  i'.  Jordan,  178  U.  S.  229.  238. 
44  L.  Ed.  1048;  Gablcman  v.  Peoria,  etc., 
R.  Co..  179  U.  S.  335.  337,  45  L.  Ed.  220; 
Arkansas  v.  Kansas,  etc.,  Coal  Co.,  183  U. 
S.  185,  188,  46  L.  Ed.  144;  Cochran  v. 
Montgomery  County.  199  U.  S-  260,  273, 
50  L.  Ed.  182;  O'Connor  v.  Texas,  202  U. 
S.  .501,  507,  50  L.  Ed.  1120;  Ex  parte  Wis- 
ner,  203   U.   S.   449,  459,  51    L.   Ed.  264. 

7.  Removal  as  interference  with  state's 
rights. — Kern  v.  Huidekoper,  103  U.  S. 
485,  491,  26  L.  Ed.  354;  Tennessee  v. 
Davis,    100    U.    S.    257,    267.    25    L.    Ed.    648. 

8.  Constitutionality  of  removal  acts.— 
Martin  v.  Hunter,  1  Wheat  304.  349,  4 
L.  Ed.  97;  The  Mayor  v.  Cooper,  6  Wall. 
247,  251,  18  L.  Ed.  851;  Railway  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  Ed.  571;  In- 
surance Co.  v.  Dunn,  19  Wall.  214,  227, 
22  L.  Ed.  68;  Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648;  Strauder  v.  West 
Vir.ginia.  100  U.  S.  303,  25  L.  Ed.  664; 
Virginia  v.  Rives,  100  U.  S.  313,  318,  25 
L.  Ed.  667;  Davis  v.  South  Carolina,  107 
U.  S.  597,  27  L.  Ed.  574;  Mitchell  v. 
Clark,  110  U.  S.  633,  641,  28  L.  Ed.  279; 
Virginia  v.  Paul,  148  U.  S.  107,  114,  37 
L.    Ed.    386. 

9.  Power  of  state  to  limit  or  prohibit. — 
Kanouse  i:  Martin,  15  How.  198,  14  L.  Ed. 
C60;  Railway  Co.  v.  Whitton,  13  Wall. 
270,  20  L.  Ed.  571;  Insurance  Co.  v. 
Morse,  20  Wall.  445,  22  L.  Ed.  365;  Gaines 
r.  Euertes,  92  X'.  S.  10,  23  L.  Ed.  524; 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25 
L.  Ed.  206;  Barrow  v.  Hunton.  99  U.  S. 
80,  25  L.  Ed.  407;  Kern  v.  Huidekoper, 
103  U.  S.  485,  492.  26  L.  Ed.  354;  Hess  v. 
Rcvnolds,  113  U.  S.  73.  77,  28  L-  Ed.  927; 
Clark  v.  Bever,  139  U.  S.  96,  102,  35  L. 
Ed.   88;    Pennsylvania    Co.   v.    Bender,    148 


U.  S.  255,  260,  37  L.  Ed.  441;  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  684, 
38  L.  Ed.  311;  Goldey  v.  Morning  News, 
156  U.  S.  518,  523,  39  L.  Ed.  517;  Cable  v. 
United  States  Life  Ins.  Co.,  191  U.  S.  288, 
307.  48  L.  Ed.  188;  Courtney  v.  Pradt, 
196  U.  S.  89,  93,  49  L.  Ed.  398;  Madison- 
ville.  Traction  Co.  v.  St.  Bernard  Min. 
Co..  196  U.   S.  239,  49  L.  Ed.  462. 

10.  Ducat  V.  Chicago,  10  Wall.  410,  415, 
19  L-  Ed.  972;  Insurance  Co.  v.  Morse,  20 
Wall.  445,  22  L.  Ed.  365;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  535,  24  L.  Ed. 
1+8:  Barron  v.  Burnside,  121  U.  S.  186,  30 
L.  Ed.  915;  Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202,  36  L.  Ed.  943;  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  100,  111, 
42  L.  Ed.  964;  Blake  v.  McClung,  172  U. 
S.  239,  255,  43   L.   Ed.  432. 

11.  Doyle  V.  Continental  Ins.  Co.,  94 
U.  S.  535,  24  L.  Ed.  148,  cited  in  Cable  v. 
United  States  Life  Ins.  Co.,  191  U.  S.  288, 
306,  48  L.  Ed.  188;  Security,  etc.,  Ins.  Co. 
V.  Prewitt,  202  U.  S.  246.  50  L.  Ed. 
1013;  Barron  v.  Burnside,  121  U.  S.  186, 
199,    30    L.    Ed.    915, 

12.  Waiver  of  right  to  remove. — Insur- 
ance Co.  V.  Morse,  20  Wall.  445,  451,  22 
L.    Ed.    365. 

13.  West  V.  Aurora  City,  6  Wall.  139, 
142,    18    L.    Ed.    819. 

In  an  action  in  which  no  application  for 
removal  to  the  federal  court  was  made 
at  any  time,  it  was  held  that  if  the  right 
existed  it  furnished  no  defense  to  the  ac- 
tion on  the  merits  in  the  state  court. 
Southern  R.  Co.  v.  Carson,  194  U.  S.  136, 
48  L.  Ed.  907. 

In  Southern  R.  Co.  v.  Carson,  194  U.  S. 
136,  138,  48  L.  Ed.  907.  the  railway  com- 
pany   did    not   at    any   time    aoolv   for    the 
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tlie  courts  of  the  United  States  is  void  as  against  public  policy.^* 

H.  Estoppel  to  Contest  Removability. — A  party  cannot  object  to  a  re- 
moval brought  about  on  his  own  application. ^-^  And  a  defendant  will  not  be 
•estopped  from  removing  his  suit  simply  because  the  removal  may  have  an  in- 
direct effect  upon  other  owners  of  property. i*^ 

I.    To  What   Courts   Made.— Suits  shall  be  removed  into  the  circuit  court 
of  the  district  where  such  suits  are  pending  at  the  time  of  removal/'   unless  the 
district  court  there  may  be  possessed  of  circuit  court  powers.^^ 
II.   Controversies   Subject  to  Removal. 

A.  What  Constitutes  a  Controversy. — A  controversy  is  involved  in  a  suit 
Avhenevcr  any  property  or  claim  of  the  parties  capable  of  pecuniary  estimation, 
is  the  subject  of  litigation  and  is  presented  by  the  pleadings  for  judicial  determi- 
nation.^^ 

B.  As  Dependent  upon  Original  Jurisdiction. — Where  a  suit  was  sought 
to  be  removed  under  some  of  the  early  statutes,  it  was  held  immaterial  whether 
■or  not  the  suit,  as  an  original  action,  could  have  been  maintained  in  the  fed- 
eral court, 2"-*  but  under  the  present  rule  if  it  could  not  have  taken  jurisdiction 


•removal  of  the  case  to  the  circuit  court. 
It  was  held  that  recovery  against  one  of 
several  defendants  did  not  depend  on 
whether,  if  sued  alone,  that  defendant 
might  have  removed  the  case. 

14.  Doyle  v.  Continental  Ins.  Co.,  94  U. 
S.  533,  24  L.  Ed.  148;  Insurance  Co.  v. 
IMorse,  20  Wall.  445,  22  L.  Ed.  365;  Cable 
z:  United  States  Life  Ins.  Co.,  191  U.  S. 
288,   30G.    48    L.    Ed.    188. 

15.  Estoppel  to  contest  removability. — 
Seward  v.  Comeau,  154  U.  S.,  appx.,  665, 
666,  26  L.  Ed.  86,  438;  Garrozi  v.  Dastas, 
204  U.  S.  64,  73,  51  L.  Ed.  369;  Fisher  v. 
Shropshire,  147  U.  S.  133,  145,  37  L.  Ed. 
109. 

"The  case  having  been  removed  to  the 
circuit  court  upon  petition  of  defendant, 
it  does  not  lie  in  its  mouth  to  claim  that 
such  court  had  no  jurisdiction  of  the  case. 
imless  the  court  from  which  it  was  re- 
moved had  no  jurisdiction."  Cowley  v. 
:\'orthern  Pac.  R.  Co.,  159  U.  S.  569,  583, 
40   L.   Ed.   263. 

Where  a  party  has  procured  the  re- 
moval of  a  cause  from  a  state  court  upon 
the  ground  that  he  is  lawfully  entitled  to 
a  trial  in  a  federal  court,  he  is  estopped 
to  deny  that  such  removal  was  lawful,  if 
the  federal  court  could  take  jurisdiction 
of  the  case  or  that  the  federal  court  did 
not  have  the  same  right  to  pass  upon  the 
questions  at  issue  that  the  state  court 
would  have  had,  if  the  cause  had  remained 
there.  Defendant  neither  gains  nor  loses 
I)y  the  removal,  and  the  case  proceeds  as 
if  no  such  removal  had  taken  place.  De 
Lima  V.  Bidwell,  182  U.  S.  1,  174,  45  L. 
Ed.  1041;  Cowley  v.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  583,  40  L.  Ed.  263;  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379, 
28  L  Ed.  462;  Mexican  Nat.  R.  Co.  v. 
Davidson,   157  U.   S.   201,   39  L.    Ed.   672. 

In  Gahleman  v.  Peoria,  etc.,  R.  Co.,  179 
U.  S.  335,  342,  45  L.  Ed.  220,  the  court 
said:  "We  have  just  held  in  Baggs  7'. 
Martin,  179  U.  S.  206,  45  L.  Ed.  155,  that 
v/here  a  receiver  sued  in  the  state  court 
liad  removed  the  action  to  the  circuit 
■court   which   had   appointed   him,   and   the 


plaintiff  had  not  moved  to  remand  but  had 
accepted  the  jurisdiction  thus  invoked,  a 
judgment  in  that  court  in  plaintiiT's  favor 
might  be  sustained,  because  the  court 
would  have  had  original  jurisdiction,  and 
it  did  not  lie  in  the  mouth  of  the  re- 
ceiver, under  such  circumstances,  to  deny 
the   jurisdiction   he   had   sought." 

16.  Pacific  Railroad  Removal  Cases, 
115  U.  S.   1,  2,  29  L.   Ed.   319. 

17.  To  what  courts  made. — Hess  v. 
Reynolds,   113   U.   S.   73,  80,  28   L.   Ed.  927. 

18.  Ex  parte  State  Insurance  Co.,  18 
Wall.   417,  21   L.   Ed.  904. 

19.  What    constitutes    a   controversy 

Gaines  v.  Fuentes,  92  U.  S.  10,  20,  23  L. 
Ed.  524;  Bo-m  Co.  z:  Patterson,  98  U.  S. 
403,  407,  25  L.  Ed.  206;  Pacific  Railroad 
Removal  Cases,  115  U.  S.  1,  18,  29  L.  Ed. 
319;  Searl  v.  School  District,  No  2,  124 
U.  S.  197,  199,  31  L.  Ed.  415;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  248,  49  L.  Ed.  462.  See  the  title 
ACTIONS,  vol.  1,  p.  96.  And  see  CON- 
TROVERSY, vol.   4,  p.  598;   SUITS. 

"A  suit  rernovable  from  a  state  court 
must  be  a  suit  regularly  commenced  by 
a  citizen  of  the  state  in  which  the  suit  is 
brought,  by  process  served  upon  a  de- 
fendant who  is  a  citizen  of  another  state." 
West  7'.  Aurora  City,  6  Wall.  139,  142,  18 
L.   Ed.  SI 9. 

20.  Removal  as  dependent  upon  original 
jurisdiction. — Kern  z'.  Huidekoper,  103  U. 
S.  485,  492,  26  L.  Ed.  354;  Rush  ?'.  Ken- 
tucky, 107  U.  S.  no,  115,  27  L.  Ed.  354; 
Gaines  r-.  Fuentes,  92  U.  S.  10,  23  L.  Ed. 
524;  Colorado,  etc.,  Min.  Co.  ?-.  Turck  150 
U.    S.    138,   143,   37   L.    Ed.   1030. 

In  Lexington  r.  Butler.  14  Wall.  282,  20 
L.  Ed.  809,  the  jurisdiction  of  the  circuit 
court  over  a  controversy  between  citizens 
of  different  states  was  sustained  in  a  case 
removed  from  the  state  court,  although  it 
was  conceded  that  the  suit  could  not  have 
been  c^^mimenccd  in  the  first  instance  in 
the  circuit  court.  St.  Louis,  etc.,  R.  Co. 
r.  McBrick,  141  U.  S.  127,  132,  35  L.  E''. 
659.  See.  also.  Claflin  7'.  Commonwealth 
Ins.  Co.,  110  U.   S.  81,  28   L.   Ed.  76. 
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at  first,  it  cannot  do  so  upon  a  removal  of  the  prosecution  to  it. 21 

C.  Proceedings  Executive  or  Administrative  in  Nature. — Proceedings 
to  be  removable  must  be  had  by  officers  invested  with  and  exercising  judicial 
and  not  mere  executive  or  administrative  functions. 22 

D.  Incidental  and  Auxiliary  Proceedings. — Proceedings  in  a  state  court 
merely  incidental  or  auxiliary  to  the  original  action,  and  not  an  independent 
and  separate  litigation  are  not  subject  to  removal. 2^ 


21.  Barrow  v.  Hunton,  99  U.  S.  80,  25 
L.  Ed.  407;  Virginia  v.  Rives,  100  U.  S. 
313,  337,  25  L,.  Ed.  667;  Peoples'  Bank  v. 
Calhoun,  102  U.  S.  256,  26  L.  Ed.  101; 
Metcalf  7'  Watertown,  128  U.  S.  586,  32 
L.  Ed.  543;  Smith  v.  Lyon,  133  U.  S.  315, 
319,  33  L.  Ed.  635;  In  re  Pennsylvania  Co., 
137  U.  S.  451,  454,  34  L.  Ed.  738;  Fisk  v. 
Henarie,  142  U.  S.  459,  467,  35  L.  Ed.  1079; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 
36  E.  Ed.  768;  Tennessee  v.  Union,  etc., 
Bank,  152  U.  S.  454,  461,  38  L-  Ed.  511; 
Hanrick  v.  Hanrick,  153  U.  S.  192,  38  L. 
Ed.  685;  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, 155  U.  S.  482,  486,  39  L.  Ed.  231; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157  U. 
S  201,  208,  39  L.  Ed.  672;  Third  Street, 
etc.,  R.  Co.  V.  Lewis,  173  U.  S.  457,  460, 
43  L.  Ed.  766;  Arkansas  v.  Kansas,  etc., 
Coal  Co.,  183  U.  S.  185,  188,  46  L.  Ed.  144; 
Boston,  etc.,  Min.  Co.  v.  Montana  Ore, 
etc.,  Co.,  188  U.  S.  632,  640.  47  L.  Ed.  626; 
Minnesota  v.  Northern  Securities  Co.,  194 
U.  S.  48,  64,  48  L.  Ed.  870;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  245.  49  L.  Ed.  462;  Cochran  v. 
Montgomery   County,    199   U.    S.   260,   269, 

50  L.  Ed.  182;  Sweeney  v.  Carter  Oil  Co., 
199  U.  S.  252,  50  L.  Ed.  178;  Texas,  etc., 
R.  Co.  7'.  Cody,  166  U.  S.  606,  009,  41  L. 
Ed.  11.32;   Ex  parte  Wisner,  203  U.  S.  449, 

51  L.   Ed.  264. 

22.  Proceedings  executive  or  adminis- 
trative in  nature. — "In  Delaware  County 
Comm'rs  f.  Dicbold,  etc.,  Co.,  133  U.  S. 
473,  33  L.  Ed.  674,  it  was  held  that  where 
a  claim  against  a  county  is  heard  before 
county  commissioners,  though  the  pro- 
ceedings are,  in  some  respects,  assimilated 
to  proceedings  before  a  court,  yet  they 
are  not  in  the  nature  of  a  trial  inter 
partes,  but  are  merely  the  allowance  or 
disallowance,  by  county  officers,  of  a 
claim  against  the  county,  upon  their  own 
knowledge,  or  upon  any  proof  that  may 
he  presented  to  them;  but  that  an  appeal 
from  their  decision,  tried  and  determined 
by  the  circuit  court  of  the  county,  is  a 
suit  removable  to  the  circuit  court  of  the 
United  States."  Upshur  Countv  v.  Rich, 
135  U.   S.   467,  476,  34   L.   Ed.   196. 

A  trial  before  a  mayor  which  was  in  its 
nature  an  inquest  of  valuations  and  as- 
sessments, is  not  a  suit  within  the  pur- 
view of  the  act  of  March  3,  1875.  relative 
to  the  removal  of  causes,  but  when  it  is 
transferred  to  the  district  court  of  ap- 
peals, it  takes  under  the  statute  of  the 
state,  the  form  of  a  suit  at  law;  and  is 
thenceforth  subject  to  its  ordinary  rules 
and  incidents.  Pacific  Railroad  Removal 
Cases,   115  U.   S.  1,  19.  29   L.   Ed.   319.  cit- 


ing Boom  Co.  V.  Patterson,  98  U.  S.  403, 
25  L.  Ed.  206.  See  the  title  TAXATION. 
A  proceeding,  not  in  a  court  of  justice, 
but  carried  on  by  executive  officers  in  the 
exercise  of  their  proper  functions,  as  in 
the  valuation  of  property  for  the  just  dis- 
tribution of  taxes  or  assessments,  is 
purely  administrative  in  its  character,  and 
cannot,  in  any  just  sense,  be  called  a  suit; 
and  an  appeal  in  such  a  case,  to  a  board 
of  assessors  or  commissioners  having  no 
judicial  powers,  and  only  authorized  to 
determine  questions  of  quantity,  propor- 
tion and  value,  is  not  a  suit  for  the  pur- 
pose of  removal;  but  such  an  appeal  may- 
become  a  suit,  if  made  to  a  court  or 
tribunal  having  power  to  determine  ques- 
tions of  law  and  fact,  either  with  or  with- 
out a  jury,  and  there  are  parties  litigant 
to  contest  the  case  on  the  one  side  and 
the  other.  Upshur  County  v.  Rich,  135  U. 
S.    467.    477,   34   L.    Ed.    196. 

23.  Incidental  and  auxiliary  proceed- 
ings.—Bank  V.  Turnbull  &  Co.,  16  Wall. 
190,  21   L.   Ed.  296. 

"Suit"  does  not  necessarily  include  the 
defense  which  may  be  made  thereto.  Rail- 
road Co.  V.  Mississippi,  102  U.  S.  135,  143, 
26   L.    Ed.    96. 

Hence  no  removal  can  be  made  of  a 
defense  or  answer,  though  of  such  a  char- 
acter as  that,  under  statute  of  the  state, 
it  becomes,  by  a  discontinuance  of  the 
original  suit  itself,  a  proceeding  that  may 
go  on  to  trial  and  judgment,  as  if,  in  some 
sense,  an  original  suit.  West  v.  Aurora 
City,  6  Wall.  ^139,   18   L.   Ed.   819. 

The  filing  of  the  additional  paragraphs 
does  not  make  "a  new  suit  within  the 
meaning  of  the  judicial  act  of  1789.  West 
V.  Aurora  City,  6  Wall.  139,  141,  18  L 
Ed.   819. 

A  proceeding  to  procure  nullity  of  n 
judgment  in  a  state  court  of  Louisiana 
which  afifected  the  mere  regularity  of  the 
original  judgment  and  which  in  common- 
law  practice  would  have  been  a  motion  to 
set  aside  the  judgment  for  irregularity,  or 
a  writ  of  error  coram  vobis.  cannot  be 
removed  to  the  courts  of  the  United 
States.  Barrow  v.  Hunton,  99  U.  S.  80, 
83,    85,    25    L.    Ed.    407. 

A.,  a  citizen  of  Louisiana,  filed  a  bill  in 
a  court  of  that  state,  praying  for  an  in- 
junction to  restrain  B.,  who  had  recov- 
ered judgment  against  C.  in  that  court, 
and  sued  out  thereon  a  fieri  facias,  from 
levying  the  writ  upon  a  tract  of  land 
whereof  A.  was  the  owner  and  actual  pos- 
sessor by  a  good  and  valid  title  from  C. 
The  judgment  declares  that  an  authentic 
act  of  mortgage,  executed  by  C.  and  cov- 
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E.  Criminal  and  Civil. — Provisions  for  removal  apply  to  both  civil  and  crim- 
inal  proceedings.-^ 

F.  Administration  of  Estates. — Where  the  proceeding  involved  a  judicial 
<letermination  as  to  the  liability  of  a  decedent's  estate  for  the  amount  of  a  claim 
against  it,  with  parties  before  the  court  to  contest  all  the  questions  of  law  and 
fact,  it  was  clearly  a  "suit,"  within  the  meaning  of  the  act  of  congress  pro- 
\'iding  for  the  removal  of  suits  to  the  circuit  courts  of  the  United  States. ^^ 

G.  Injunctions. — A  case  is  not  removable  for  the  purpose  of  obtaining  a 
writ  of  injunction  to  stay  proceedings  in  a  state  court. ^"^ 

H.  Replevin  against  State  Officers. — The  acts  of  congress  make  no  ex- 
ception of  causes  where  the  subject  matter  of  the  controversy  is  in  possession 
of  the  state  court,  and  an  action  of  replevin,  where  the  sheriff  of  a  state  court 
is  the  defendant,  is  removable.-" 

I.  Suits  Relating  to  Public  Officers. — Section  2010,  Revised  Statutes, 
which  gives  one  who  "is  defeated  or  deprived  of  his  election,"  the  right  of 
suing  for  his  office  in  the  courts  of  the  United  States,  "where  it  appears  that 
the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of  the 
right  to  vote  to  citizens  who  so  offered  to  vote,  on  account  of  race,  color,  or 
previous  condition  of  servitude,"  provides  for  an  original  suit  by  one  out  of 
office  to  get  in.  but  not  for  the  removal  of  a  suit  against  one  in  office  to  put 
liim  out.-'* 

J.  Habeas  Corpus. — A  writ  of  habeas  corpus  was  not  made  removable 
binder  the  act  of  March  3,  1875.  ch.  137,  §  2.2^ 

K.  Eminent  Domain  Proceedings. — A  judicial  proceeding  to  appropriate 
])rivate  property  to  a  public  use  and  to  fix  the  compensation  therefor  is  a  suit 
at  law,  and  removable  to  the  circuit  court.-^*^ 


ering  that  and  other  tracts,  was  rendered 
executory,  and  that  all  the  lands  should 
be  seized  to  satisfy  it.  The  act  was  not 
reinscribed,  A.  was  not  a  party  to  the 
judgment,  nor  was  any  demand  made  of, 
or  notice  given  to,  him.  B.  was  a  citizen 
of  Mississippi,  and  filed  a  petition  for  the 
removal  of  the  suit.  Held,  that  the 
amount  in  controversy  being  sufficient, 
tlie  suit  was  removable,  under  the  act  of 
March  3,  1875,  c.  137,  18  Stat.,  pt.  3,  p. 
470,  the  suit  being  a  new  and  independent 
suit  between  other  parties  and  upon  new 
issues.  It  was  a  suit  in  which  the  plain- 
tiff sought  to  be  protected  against  a. judg- 
ment, to  which  he  was  not  a  party,  by 
which  his  property  had  been  specifically 
condemned  to  be  sold  to  satisfy  a  claim 
against  others,  and  not  against  him. 
Bondurant  v.  Watson,  103  U.  S.  281,  287, 
2G    L.    Ed_.   447. 

24.  Criminal  and  civil. — Tennessee  v. 
Davis,  100  U.   S.  257.  271,  25  L.  Ed.  648. 

It  was  at  one  time  held  that  the  juris- 
diction of  the  circuit  courts  is  confined  to 
actions  of  a  civil  nature  against  aliens, 
and  does  not  extend  to  those  of  a  crimi- 
nal nature.  Respublica  2'.  Cobbett,  3  Dall. 
4.''.7,  474,  1  L.  Ed.  r)83.  See  post,  "Who 
May   Remove   Suit,"   V. 

25.  Administration  of  estates. — Clark  r. 
Bevcr,   139   U.    S.   06,   102,   35   L.    Ed.  88. 

26.  Injunctions. — Where  a  petition  for 
removal  was  filed  by  a  party  who  brought 
a  suit  for  an  injunction,  and  there  was 
nothing  in  the  record  to  show  that  the 
injunction  asked  for  was  ever  granted  by 
the   court   prior  to   the   removal,   the   case 


was  treated  as  having  been  taken  to  the 
circuit  court  to  get  an  injunction  and  not 
after  one  had  been  granted,  and  the  or- 
der to  remand  was  affirmed.  Lawrence 
V.  Morgan's  R.,  etc.,  Co.,  121  U.  S.  634, 
637,  30  L.  Ed.  1018,  citing  Bondurant  v. 
Watson,  103  U.  S.  281,  288,  26  L.  Ed.  447. 

27.  Replevin  against  state  officers. — 
Kern  v.  Huidekoper,  103  U.  S.  485,  490,26 
L.  Ed.  354;  Dietzsch  v.  Huidekoper,  103 
U.  S.  494,  496,  26  L.  Ed.  497.  See,  gen- 
erally,   the   title    REPLEVIN. 

28.  Suits  relating  to  public  officers.^ 
Dubuclet  I'.  Louisiana,  103  U.  S.  550,  553, 
26    L.    Ed.    504. 

29.  Habeas  corpus. — Kurtz  v.  Moffitt, 
115   U.   S.   487,  29   L.    Ed.   458. 

30.  Eminent  domain  proceedings. — 
Searl  v.  School  District,  No.  2,  124  U.  S. 
197,  199,  31  L.  Ed.  415;  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  Ed.  449;  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  406,  25  L. 
Ed.  206;  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  18,  29  L.  Ed.  319;  Mason 
City,  etc.,  R.  Co.  v.  Boynton,  204  U.  S. 
570,  578,  51  L.  Ed.  629;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  49  L.  Ed.  462.  And  see  ante. 
"Proceedings  Executive  or  Administrative 
in   Nature."   II,  C. 

A  proceeding  before  commissioners  ap- 
pointed to  appraise  land  which  is  in  the 
nature  of  an  inquest  to  ascertain  its  value, 
and  not  a  suit  at  law  in  the  ordinary  sense 
of  those  terms,  when  transferred  to  the 
state  court  by  appeal  from  the  award  of 
the  commissioners,  takes  the  form  of  a 
suit  at  law.  and  is  thenceforth  subiect  trt 
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L.    Mandamus. — A  proceeding  for  a  mandamus  is  not  a  suit  of  a  civil  na- 
ture, within  the  meaning  of  any  provision  of  the  act  of  March  3,  1875.-'^ 

M.    Quo   Warranto. — Quo   warranto   proceedings   have   been   held   to   be   re- 
movable."^- 

III.  Grounds  for  Removal. 

A.    Controversies   Arising   under    the     Constitution    or    Laws    of  the 

United  States — 1.  GknERAl  Stathmknt. — Where  it  has  in  some  way  been 
made  to  appear  on  the  face  of  the  record  that  some  title,  right,  privilege,  or  im- 
munity, on  which  the  recovery  depends,  will  be  defeated  by  one  construction  of 
the  constitution  or  a  law  of  the  United  States,  or  sustained  by  an  opposite  con- 
struction in  the  state  court,  the  case  may  be  removed,-''''  regardless  of  the  citizen- 


its  ordinary  rules  and  incidents,  and  such 
case  may  be  transferred  from  the  state 
to  the  federal  court,  if  the  controversy  is 
between  citizens  of  different  states.  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  406,  25  L- 
Ed  206;  Pacific  Railroad  Removal  Cases, 
115   U.   S.   1,   18,  29  L.   Ed.   319. 

The  fact  that  a  state  statute  provides 
for  the  ascertainment  of  damages  by  a 
commission  of  three  freeholders,  unless 
at  the  hearing  a  defendant  shall  demand 
a  jury,  does  not  make  the  proceedings 
from  its  commencement  any  the  less  a 
suit  at  law  within  the  removal  provisions. 
Searl  v.  School  District,  No.  2,  124  U.  S. 
197,   199,   31    L.    Ed.    415. 

31.  Mandamus. — Rosenbaum  v.  Bauer, 
120   U.    S.    450,   453,   30   L.    Ed.   743. 

32.  Quo  warranto. — The  attorney  gen- 
eral of  Kansas  instituted  proceedings  in 
the  supreme  court  of  the  state,  in  the  na- 
ture of  quo  warranto,  against  a  corpora- 
tion created  under  its  laws  for  an  aban- 
donment, rel-inquishment,  and  surrender 
of  its  powers  as  a  corporation  to  another 
corporation  with  which  it  had  been  con- 
solidated under  acts  of  congress,  and  also 
instituted  like  proceedings  against  the 
directors  of  the  consolidated  company, 
for  usurping,  seizing,  holding,  possessing, 
and  using  the  franchise  and  privileges, 
powers  and  immunities  of  the  state  cor- 
poration in  the  state  of  Kansas.  It  was 
held  the  proceedings  were  suits  arising 
under  the  laws  of  the  United  States 
within  the  meaning  of  the  removal  of 
cause  acts.  Ames  -'.  Kansas,  111  U.  S. 
449,   462.  28   L.    Ed.    482. 

33.  Controversies  arising  under  the  con- 
stituticn  or  laws  of  the  United  States. — 
Cohens  r.  Virginia,  6  Wheat.  264.  379,  5 
L.  Ed.  257;  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  824,  6  L.  Ed.  204;  The 
Mayor  v.  Cooper,  6  Wall.  247,  252,  IS  L. 
Ed.  851 ;  Gold-Washing,  etc..  Co.  v.  Keyes, 
96  U.  S.  199,  201.  24  L.  Ed.  656;  Tennes- 
see V.  Davis,  100  U.  S.  257,  264,  25  L.  Ed. 
048;  Railroad  Co.  7'.  Mississippi,  102  U.  S. 
135.  141,  26  L.  Ed.  96;  Babbitt  v.  Clark, 
103  U.  S.  606,  612,  26  L.  Ed.  507;  Bush  z>. 
Kentucky,  107  U.  S.  110,  115,  27  L.  Ed. 
354;  Ames  v.  Kansas,  111  U.  S.  449,  462, 
28  L  Ed.  482;  Kansas  Pac.  R.  Co.  7-. 
Atchison,  etc.,  R.  Co.,  112  U.  S.  414,  416. 
28  L.  Ed.  794;  Brown  v.  Houston,  114  V. 
S.  622,  29  E.  Ed.  257;  Provident  Sav.,  etc., 


Society  v.  Ford,  114  U.  S.  635,  642,  29  L- 
Ed.  261;  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  29  L.  Ed.  319;  Starin  v.  New 
York,  115  U.  S.  248,  257,  29  L.  Ed.  388; 
Tennessee  v.  Whitworth,  117  U.  S.  129, 
139,  29  L.  Ed.  830;  Southern  Pac.  R.  Co. 
V.  California,  118  U.  S-  109,  112,  30  L.  Ed. 
103;  Germania  Ins.  Co.  v.  Wisconsin,  lli> 
U.  S.  473,  475,  30  L.  Ed.  461;  Gibbs  v. 
Crandall,  120  U.  S.  105,  106,  30  L.  Ed.  590; 
Leather,  etc..  Bank  v.  Cooper,  120  U.  S. 
778,  780,  30  L.  Ed.  816;  Carson  v.  Dun- 
ham, 121  U.  S.  421,  427,  30  L.  Ed.  992; 
Bock  V.  Perkins,  139  U.  S.  628,  35  L.  Ed. 
314;  Virginia  v.  Paul,  148  U.  S.  107,  120, 
37  L.  Ed.  386;  Tennessee  v.  Union,  etc.. 
Bank,  152  U.   S.  454,  460,  38  L.   Ed.   511. 

"No  case  can  arise  in  a  state  court, 
where  the  interests,  the  property,  the 
rights,  or  the  authority  of  the  federal 
government  may  come  in  question,  which 
cannot  be  removed  into  a  court  of  the 
United  States  under  existing  laws." 
United  States  v.  Lee,  106  U.  S.  196,  222, 
27    L.    Ed.   171. 

Where  the  right  of  recovery  depends 
alone  on  the  question  whether  service  of 
summons  has  been  made  on  a  person  who 
was  at  the  time  an  agent  of  a  company 
within  the  state  on  whom  process  might 
legally  be  served,  so  as  to  bind  the  com- 
pany and  bring  it  within  the  jurisdiction 
of  the  court,  there  is  a  mixed  question  of 
law  and  fact,  and  in  no  way  dependent 
on  the  construction  of  the  constitution  or 
any  law  of  the  United  States.  Germania 
Ins.  Co.  V.  Wisconsin,  119  U.  S.  473,  476, 
30    L.    Ed.    461. 

In  a  prayer  for  an  injunction  against 
defendant  to  enjoin  the  sale  of  intoxicat- 
ing liquors  by  him,  he  was  allowed  to  re- 
move the  proceedings  to  the  circuit  court 
on  the  ground  that  he  was  deprived  of 
his  rights  under  the  constitution  of  the 
United  States.  The  case  was  remanded 
to  the  state  court  on  the  ground  that  no 
federal  question  was  involved,  and  this 
decision  was  afifirmed  by  a  divided  court. 
Schmidt  V.  Cobb,  119  U.  S.  286,  295,  30 
L.    Ed.   321. 

A  suit  brought  by  a  state,  in  one  of  its 
own  courts,  against  a  railroad  company 
to  recover  a  certain  amount  claimed  to 
be  due  for  taxes,  and  the  right  of  the 
state  to  recover  was  made  by  the  plead- 
ings   to    depend:      (l)    On    the    power    of 


REMOVAL  OF  CAUSES. 


671 


the  state  to  tax  the  franchises  of  the  cor- 
poration derived  from  the  acts  of  con- 
gress, which  were  specially  referred  to,  as 
well  as  the  property  used  in  connection 
therewith,  and  (2)  On  the  effect  of  article 
fourteen  of  the  amendments  of  the  consti- 
tution on  the  validity  of  the  statutes  under 
which  the  taxes  sued  for  were  levied.  It 
was  held  that  the  first  proposition  de- 
pended on  the  construction  of  the  acts 
of  congress,  and  the  second  on  the  con- 
struction   of    the     constitutional      amend- 


ohip  of  the  parties.^*  But  a  cause  cannot  be  removed  from  a  state  court  simply 
because,  in  the  progress  of  the  Htigation,  it  may  become  necessary  to  give  a  con- 
struction to  the  constitution  or  laws  of  the  United  States."^ 

2.    Acts  Done  under  Authority  of  United  States. — If  any  suit  or  prose- 
cution, civil  or  criminal,  has  been  commenced  in  state  court  against  any  officer, 

After  the  removal  of  the  suit  to  the 
circuit  court  of  the  United  States  on  pe- 
tition of  one  of  the  defendants,  a  supple- 
niental  bill  was  filed  by  the  complainant, 
in  which  it  was  a"-s?ed  that  a  certain 
judgment  which  had  .jeen  obtained  in  the 
circuit  court  of  the  United  States  after 
the  removal,  in  a  suit  to  which  she  was 
not  a  party,  had  been  obtained  by  col- 
lusion between  the  parties  thereto  and  did 
not  conclude  her  upon  certain  questions. 
.  This,   she  claimed,   gave   the  circuit   court 

ment;  and  the  suit  was  removable  under  jurisdiction  independent  of  any  question 
the  act  of  March  3,  1875,  on  the  ground  of  removal,  on  the  ground  that  the  suit 
that  the  action  "is  a  suit  at  law  of  a  civil  was  one  arising  under  the  constitution  and 
nature  arising  under  the  constitution  and  laws  of  the  United  States  within  the 
laws  of  the  United  States;"  that  the  right  meaning  of  the  acts  of  1874.  The  court 
of  removal  does  not  depend  upon  the  refused  to  sustain  the  contention  The 
validity  of  the  claim  set  up  under  the  con-  effort  of  the  complainant  was  not  to  avoid 
stitution  or  law;  that  it  is  enough  if  the  the  judgment  as  between  the  parties,  but 
claim  involved  a  real  and  substantial  dis-  to  show  that  as  to  her,  she  not  beim 
pute  or  controversy  in  the  suit.  Southern 
Pac.  R.  Co.  V.  California,  118  U.  S.  109, 
112,   30   L.   Ed.   103. 

A  proceeding  under  the  act  of  as- 
sembly of  Virginia,  for  the  "identification 
and  verification"  of  coupons  tendered  in 
payment  of  taxes,  debts,  or  demands  due 
the  state,  is  not  a  suit  of  a  civil  nature 
arising  under  the  constitution  or  laws  of 
the  United  States  within  the  meaning  of 
the  act  of  March  3,  187.5,  IS  Stat.  470,  ch. 
137.  Stewart  z:  Virginia,  117  U.  S.  612, 
614,   29    L.    Ed.    1006. 

But  where  a  replication  alleges  that  the 
coupons  tendered  contained  an  express 
promise  of  the  state  of  Virginia,  that  they 
should  be  received  in  payment  of  taxes, 
and  the  rejoinder  was  that  an  act  of  the 
state  subsequently  passed,  expressly  for- 
bids the  receiving  of  such  coupons  in  pay- 
ment of  taxes,  to  which  the  plaintif?  de- 
murred, the  demurrer  in  effect  denies  the 
validity    of    that    law,    thereby     raising     a 
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party,  it  has  no  effect.  This  raised  no 
question  under  the  authority  of  the  United 
States,  and  the  order  remanding  the  case 
was  affirmed.  Rand  v.  Walker  117  U 
S.    340,   345,    29    h.    Ed.    907. 

34.  In  1875  removals  of  suits  arising 
under  the  constitution  and  laws  of  the 
United  States  were  authorized  without 
regard  to  the  citizenship  of  the  parties, 
and  instead  of  confining  the  privileges  of 
removal  to  defendants  or  citizens  of 
states  other  than  that  in  which  the  suit 
was  brought,  either  party  was  allowed  to 
move  in  that  behalf.  King  v.  Cornell,  106 
U.    S.   395,   397,   27   L.    Ed.    60. 

35.  Gold-Washing,  etc.,  Co.  v.  Keyes, 
96  U.  S.  199,  203,  24  L.  Ed.  656;  Tennes- 
see V.  Union,  etc..  Bank,  152  U.  S.  454 
460,  38  L.  Ed.  511;  Carson  v.  Dunham, 
121  U.  S.  421.  427.  30  L.  Ed.  992;  Defiance 
Water  Co.  v.  Defiance,  191  U.  S.  184  190 
48    L.    Ed.    140;    Chicago,    etc.,    R.    Co.    z'. 


federal    question    authorizing   the    removal       ^^artin,  178   U.  S.  245,  250,  44  L.   Ed.  105 


of  the  cause  to  the  circuit  court.  Smith 
V.  Greenhow,  109  U.  S.  669.  670,  27  L.  Ed. 
1080,  citing  Bridge  Proprietors  v.  Ho- 
boken  Co..  1  Wall.  116.  142,  17  L.  Ed.  571. 
In  Albright  v.  Teas,  106  U.  S.  613,  618, 
27  L.   Ed.  295,  the  case  was  founded  upon 


See,  also,   Houston,  etc.,   R.   Co.  v.  Texas 
177  U.   S.   66,  78,  44   L.    Ed.   673. 

The  act  of  1875  was  not  intended  to 
authorize  a  removal  where  the  cause  of 
action  depended  solely  on  the  law  of  the 
state,   and    when   an    act    of  congress   only 


an    agreement    between    the    appellee    and  came    in    question    incidentally   as    part    of 

the  appellants,  by  which  the  former  trans-  the    defendant's    plea    in    avoidance.     Teii- 

ferred  to  the  latter  his  interest  in   certain  nessee  z'.  Union,  etc..  Bank,  152  U.  S.  454, 

letters    patent.      The    suit   was   brought    to  462,   38   L.   Ed.   511. 

recover  the  consideration  for  this  trans-  A  petition  by  a  tax  collector  was  re- 
fer, and  was  not  based  on  the  letters  pat-  moved  to  the  circuit  court,  and  was  re- 
ent.  The  suit  was  brought  in  a  court  of  manded  to  the  state  court  on  the  grounc! 
the  state  of  which  all  the  parties  were  that  there  was  no  federal  question  involved, 
citizens  and  there  was  no  dispute  be-  notwithstanding  the  petition  stated  that 
tween  them  in  reference  to  the  construe-  defendant  declined  to  pay  on  the  ground 
tion  of  the  patents  of  the  appellee.  It  that  the  law  imposing  the  taxes  was  in 
was  held  that  the  cause  was  not  remov-  A'iolation  of  the  constitution  of  the  United 
able  as  the  case  was  not  one  arising  un-  States.  Sawyer  z\  Kochersperger,  170  U 
der  the  laws  of  the  United  States.  S.  303. -42   L.   Ed.   1046. 
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■or  other  person,  for  any  act  done  by  virtue  or  under  color  of  authority  of  the 
l^^nited  States,  the  defendant  may  file  a  petition  for  the  removal  of  the  cause  for 
trial  at  the  next  circuit  court  of  the  United  States  to  be  holden  in  the  district 
where  the  suit  is  pending. ^^  The  provision  for  removal  of  suits  brought  for 
•acts  done  or  omitted  to  be  done  under  authority  of  the  United  States  during  the 
Civil  War  had  no  application  to  acts  committed  after  the  close  of  the  vvar.^*^ 

3.  Casks  Involving  Revenue  Officers. — Cases  arising  under  the  internal 
revenue  laws  if  commenced  in  a  state  court,  against  an  officer  appointed  or  act- 
ing under  those  laws,  or  against  persons  acting  under  such  an  officer,  may  be 
removed  on  petition  of  the  defendant  into  a  federal  circuit  court,  irrespective  of 
the  citizenship  of  the  parties,  although  the  party  aggrieved  may  appeal  to  the 
commissioner  for  redress,  and  may  also  pursue  his  remedy  by  petition  to  con- 
gress or  present  it  in  the  court  of  claims.^^ 


36.   Acts  done  under  authority  of  United 

States.— VirRinia  v.  Paul,  148  U.  S.  107, 
1:M.  37  L.  Ed.  386;  Bock  7'.  Perkins,  139 
U.  S.  628,  630,  35  L.  Ed.  314,  citing  Feibel- 
man  v.  Packard,  109  U.  S.  421,  423,  27  L. 
Ed.  984;  Bachrack  r.  Norton,  132  U.  S. 
337,  33  L.  Ed.  377;  Reagan  v.  Aiken,  138 
U.  S.  109,  34  L.  Ed.  892;  Buck  v.  Colbath, 
3  Wall.  334,  18  L.  Ed.  257;  Mitchell  v. 
Clark,  110  U.  S.  633,  640,  28  L-  Ed.  279; 
Rrown  v.  Huger,  21  How.  305,  308,  16  L. 
Ed.  125.  See,  also,  McKee  v.  Rains,  10 
Wall.   22,    19   L.    Ed.   860. 

Where  a  United  States  marshal  was 
sued  on  his  official  bond,  his  sureties  be- 
ing joined  as  codefendants,  for  an  alleged 
illegal  seizure  of  goods  exceeding  five 
hundred  dollars  in  value,  exclusive  of 
costs,  it  was  held  that  the  suit  arose  un- 
der a  law  of  the  United  States  and  was 
removable  to  the  federal  circuit  court  un- 
der the  act  of  March  3,  1875.  Feibelman 
V.  Packard,  109  U.  S.  421,  424,  27  L.  Ed. 
984. 

In  Tennessee  v.  Union,  etc.,  Bank,  152 
U.  S.  454,  463,  38  L.  Ed.  511,  the  court 
said:  "The  diflference  between  the  act 
of  March  3,  1875,  and  the  later  acts  is  il- 
lustrated by  the  recent  case  of  Texas, 
etc.,  R.  Co.  7'.  Cox,  145  U.  S.  593,  601,  603, 
36  L.  Ed.  829,  in  which  receivers,  ap- 
priinted  by  a  circuit  court  of  the  United 
States,  of  a  railroad  cdrporation  deriving 
its  corporate  powers  from  acts  of  con- 
gress, were  sued  in  the  same  court,  with- 
out previous  leave  of  the  court,  after  the 
act  of  1887  took  effect.  This  court,  speak- 
ing by  the  chief  justice,  after  observing 
that  the  corporation  would  have  been  en- 
titled, under  the  act  of  1875,  to  remove  a 
suit  brought  against  it  in  a  state  court, 
maintained  the  jurisdiction  of  the  circuit 
court  of  the  United  States  of  the  action 
against  the  receivers,  under  the  act  of 
1887,  upon  the  ground  that  the  right  to 
sue,  without  the  leave  of  the  court  which 
appointed  them,  receivers  appointed  by  a 
court  of  the  United  States,  was  conferred 
bv  §  6  of  that  act,  and  therefore  the  suit 
was  one  arising  under  the  constitution  and 
laws   of   the    United   States." 

But  in  Gableman  v.  Peoria,  etc.,  R.  Co., 
179  U.  S.  335,  340.  45  L.  Ed.  220,  citing 
Bausman  v.   Dixon,    173   U.   S.    113,   43    L. 


Ed.  633;  Pope  v.  Louisville,  etc.,  R.  Co., 
173  U.  S.  573,  43  L.  Ed.  814;  McKenna  V. 
Simpson,  129  U.  S.  506,  32  L.  Ed.  771; 
Provident  Sav.,  etc..  Society  v.  Ford,  114 
U.  S.  635,  29  L.  Ed.  261,  the  court  said: 
"The  question  is  whether  the  bare  fact 
that  the  appointment  of  this  receiver  was 
by  a  federal  court  makes  all  actions 
against  him  cases  arising  under  the  con- 
stitution or  laws  of  the  United  States, 
notwithstanding  he  was  appointed  under 
the  general  equity  powers  of  courts  of 
chancery,  and  not  under  any  provision  of 
that  constitution  or  of  those  laws;  and 
that  his  liability  depends  on  general  law, 
and  his  defense  does  not  rest  on  any  act 
of  congress.  We  are  of  opinion  that  this 
question  must  be  answered  in  the  nega- 
tive, and  that  this  has  been  heretofore  so 
determined  as  the  circuit  court  of  appeals 
properly   held   in    this   case." 

37.  The  act  of  March  23.  1863,  "relat- 
ing to  habeas  corpus,  and  regulating  ju- 
dicial proceedings  in  certain  cases,"  ap- 
plies only  to  suits  for  acts  done  or 
omitted  to  be  done  during  the  war.  It 
does  not  apply  to  actions  of  ejectment. 
Bigelow  V.  Forrest,  9  Wall.  339,  19  L.  Ed. 
696. 

A  marshal  of  the  United  States  sued  in 
a  state  court  after  August  2,  1866,  and 
convicted  of  a  trespass  in  levying  upon 
property  not  the  defendant's  in  his  writ, 
cannot  remove  the  suit  into  the  national 
courts  either  under  the  act  of  April  9, 
1866  (14  Stat,  at  Large,  27),  or  the  act 
of  March  3,  1863  (12  lb.  755),  as  a  suit 
brought  against  him  in  a  state  court  for 
a  trespass  made  or  committed  during  the 
war  by  authority  derived  from  an  act  of 
congress.  McKee  v.  Rains,  10  Wall.  22, 
19   L.    Ed.   860. 

38.  Cases  involving  revenue  officers. — 
Philadelphia  v.  Collector,  5  Wall.  720,  730, 
18  L.  Ed.  614;  Hornthall  v.  Collector,  9 
Wall.  560,  19  L.  Ed.  560;  Assessors  v.  Os- 
borncs,   9   Wall.    567,   19    L.    Ed.    748. 

In  a  suit  against  a  collector  of  customs, 
where  the  petition  alleges  an  act  done  by 
him  under  color  of  his  office,  the  suit  is 
removable.  Cleveland,  etc..  Railroad  v. 
McClung,  119  U.  S.  454,  461,  30  L.  Ed. 
465. 

Where    the    parties    are    citizens    of   the 
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4.  Suits  Involving  Corporations  Creatkd  under  Laws  op  United  States. 
— Under  the  rule,  prior  to  its  repeal  in  the  acts  of  1887  and  1888/^^  corporations 
created  and  organized  under  the  laws  of  the  United  States,  were  entitled  to  re- 
move suits  a<?ainst  them  to  the  United  States  courts.'*"     And  the  fact  that  such 


same  state  the  action  must  be  brought  in 
the  state  court,  but  the  defendant,  if  he 
sees  fit,  and  seasonably  takes  the  proper 
steps,  may  remove  the  case  into  the  cir- 
cuit court  for  trial.  Collector  v.  Hub- 
bard, 12  Wall.  ],  8,  20  L.  Ed.  272;  Assessor 
V.    Osbornes.   9   Wall.   567,    19    L.    Ed.   748. 

The  act  of  March  3,  187.5,  c.  137,  does 
not  supersede  §  643  of  the  Revised  Stat- 
utes, which  provides  for  the  removal  into 
the  circuit  court  of  any  civil  suit  com- 
menced in  any  state  court  against  reve- 
nue officers.  Venable  v.  Richards,  105  U. 
S.  636,  637,  26   L.   Ed.  1196. 

Section  643,  Rev.  Stat.,  providing  for 
the  removal  to  the  circuit  court  of  cer- 
tain prosecutions  against  revenue  offi- 
■cers,  embraces  the  case  of  a  marshal  or 
deputy  marshal  of  the  United  States, 
when  engaged  officially  in  lawful  attempts 
to  enforce  a  revenue  law.  Davis  z'.  South 
Carolina,  107  U.  S.  597,  600,  27  L.  Ed. 
574. 

.\.  was,  in  a  state  court  of  Tennessee, 
indicted  for  murder.  In  his  petition,  duly 
\  erified,  for  removal  of  the  prosecution  to 
the  circuit  court  of  the  United  States,  he 
stated  that,  although  indicted  for  murder, 
no  murder  was  committed;  that  the  kill- 
ing was  ■  done  in  necessary  self-defense, 
to  save  his  own  life;  that  at  the  time  the 
nlleged  act  for  which  he  was  indicted  was 
committed  he  was,  and  still  is,  an  officer 
i^f  the  United  States,  to  wit,  a  deputy  col- 
fectt.'r  of  internal  revenue;  that  the  act 
tor  which  he  was  indicted  was  performed 
in  his  own  necessary  self-defense  while 
engaged  in  the  discharge  of  his  duties  as 
deputy  collector,  and  while  acting  by  and 
under  the  authority  of  the  internal  reve- 
nue laws  of  the  United  vStates;  that  what 
he  did  was  done  under  and  by  right  of 
his  said  office;  that  it  was  his  duty  to 
seize  illicit  distilleries  and  the  apparatus 
used  for  the  illicit  and  unlawful  distilla- 
tion of  spirits;  and  that  while  so  at- 
tempting to  enforce  said  laws,  as  deputy 
collector  as  aforesaid,  he  was  assaulted 
and  fired  upon  by  a  number  of  armed 
men,  and  that  in  defense  of  his  life  he 
returned  the  fire,  which  is  the  killing 
mentioned  in  the  indictment.  TTeld,  that 
the  petition  was  in  conformity  with  the 
'itatute,  and,  upon  being  filed,  the  prose- 
cution was  removed  to  the  circuit  court 
of  the  United  States  for  that  district. 
Tennessee  ?•.  Davis,  100  U.  S.  257,  25  L. 
Ed.    648. 

39.  Suits  involving  corporations  created 
under  laws  of  United  States. — "Section  6 
expressly  repeals  §  640  of  the  Revised 
Statutes,  which  authorized  any  suit  com- 
menced in  a  state  court  against  any  cor- 
poration, other  than  a  banking  corpora- 
10  U  S  Enc— 43 


tion,  organized  under  a  law  of  the  United 
States,  to  be  removed  into  the  circuit 
court  of  the  United  States  upon  the  peti- 
tion of  the  defendant  stating  that  it  had 
a  defense  arising  under  or  by  virtue  of 
the  constitution,  or  of  any  treaty  or  law 
of  the  United  States.  24  Stat.  554,  555;  25 
Stat.  436."  Tennessee  v.  Union,  etc., 
Bank,  152  U.   S.  454,  462,  38   L.   Ed.   511. 

40.  Northern  Pac.  R.  Co.  v.  Austin,  135 
U.  S.  315,  317,  34  L.  Ed.  218;  Butler  v. 
National  Home,  144  U.  S.  64,  66,  36  L. 
Ed.  346;  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  11,  29  L.  Ed.  319;  Osborn  v. 
United  States  Bank.  9  Wheat.  738,  817, 
828,  6  L.  Ed.  204;  Northern  Pac.  R.  Co. 
V.  Amato,  144  U.  S.  465,  471,  36  L.  Ed. 
506;  Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S.  77,  93,  40 
L.  Ed.  346;  Texas,  etc.,  R.  Co.  v.  Cody, 
166  U.  S.  606,  608,  41  L.  Ed.  1132;  Texas, 
etc..  R.  Co.  V.  Barrett,  166  U.  S.  617,  618, 
41  L.  Ed.  1136;  Roberts  v.  Northern  Pac. 
R.   Co.,   158  U.   S.  1,  22,  39  L.  Ed.  873. 

In  Ames  v.  Kansas,  111  U.  S.  449,  462, 
28  L.  Ed.  482,  the  whole  purpose  of  the 
suit  was  to  test  the  validity  of  the  con- 
solidation of  certain  railroad  companies. 
The  validity  of  the  consolidation  rested 
alone  on  the  authority  conferred  for  that 
purpose  by  the  acts  of  congress.  It  was 
held  that  the  case  arose  under  the  laws 
of  the  United  States,  within  the  meaning 
of  the  removal  of  cause  acts.  Citing 
Cohens  t'.  Virginia.  6  Wheat.  264,  379.  5 
L.  Ed.  257;  Gold-Washing,  etc..  Co.  7: 
Keves.  96  U.  S.  199.  201.  24  L.  Ed.  656; 
Railroad  Co.  7:  Mississippi,  102  U.  S.  135, 
140,  26   L.    Ed.  96. 

".\nd  it  must  also  be  conceded  that  it 
was  decided  in  the  Pacific  Railroad  Re- 
moval Cases,  115  U._  S.  1,  29  L.  Ed.  319, 
that  where  corporations  created  bv  acts 
of  congress  have  become  consolidated 
with  state  corporations,  and  where  'the 
whole  being,  capacities,  authority  and 
obligations  of  companies  so  consolidated 
arc  so  based  upon,  permeated  by  and  en- 
veloped in  the  acts  of  congress  that  it  is 
impracticable,  so  far  as  the  operations 
and  transactions  of  the  companies  are 
concerned,  to  disentangle  their  qualities 
and  capacities  which  have  their  source 
and  foundation  in  these  acts  from  those 
which  are  derived  from  state  or  terri- 
torial authoritv.'  that  suits  by  and  against 
'^uch  corporations  are  'suits  arising  under 
the  laws  of  the  United  States,'  and  re- 
movable as  such  from  state  courts  into 
circuit  courts  of  the  United  States."  Ore- 
con,  etc..  R.  Co.  :■.  Skottowe.  162  U.  S. 
400,  494.  40  L.  Ed.  1048,  followed  in 
Oregon,  etc.  R.  Co.  7'.  Mullan.  162  U.  S. 
498.  40  L.  Ed.  1051;  Oregon,  etc..  R.  Co. 
7'.  Conlin,  162  U.  S.  498,  40  L.  Ed.  1051. 
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a  corporation  afterwards  ceased  to  be  an  active  party  in  the  controversy  made 
no  difference,  as  the  jurisdictional  question  must  be  determined  by  the  record  at 
the  time  of  the  transfer  of  the  case.-*^  Where  a  corporation  exists  and  is  doing 
business  in  a  certain  state  solely  under  the  authority  of  that  state,  it  cannot  claim 
for  the  purposes  of  removing  a  cause  that  its  corporate  powers  depend  upon  the 
legislation  of  congress,  simply  because  congress  gives  it  power  to  act  in  certain 
territories.-*-  Suits  involving  national  banks  are  not  now  subject  to  removal  by 
virtue  of  the  nature  of  the  corporation.-*-^ 

5.  Construction  by  One  State  of  Laws  of  a  Sister  State. — A  removal 
will  not  be  allowed  on  the  ground  that  a  suit  arises  under  the  constitution  and 
laws  of  the  United  States  whenever  the  public  acts  of  one  state  are  to  be  con- 
strued in  an  action  pending  in  a  court  of  another  state.-*-* 

6.  Where  Questions  Are  Involved  Which  Have  Been  Previousey  De- 
cided in  Federal  Courts. — A  case  does  not  arise  under  the  laws  of  the  United 
States  simply  because  a  federal  court  has  decided  in  another  suit  the  questions  of 
law  which  are  involved.^^  A  suit  in  a  state  court  on  a  judgment  recovered  in  a 
United  States  court  is  not  necessarily  a  suit  arising  under  the  laws  of  the 
United  States,  as  meant  by  the  removal  of  cause  act  of  March  3,  1875.  But  if 
a  question  is  raised  in  the  suit  distinctly  involving  the  laws  of  the  United  States, 
it  would  then  be  a  case  arising  under  the  laws  of  the  United  States.'*^' 

7.  Establishment  of  Ferries. — The  question  as  to  whether  New  York  City 
has  the  exclusive  right  to  establish  ferries  at  certain  points  has  been  held  not 
subject  to  removal.*" 


41.  Washington,  etc.,  R.  Co.  v.  Coeur 
D'Alene  R.,  etc.,  Co.,  160  U.  S.  77,  93,  40 
L.    Ed.    346. 

42.  Oregon,  etc.,  R.  Co.  z'.  Skottowe, 
162   U.    S.   490,   497,   40    L.    Ed.   1048. 

43.  Suits  involving  national  banks. — 
The  supreme  court,  in  Petri  f.  Commer- 
cial Nat.  Bank,  143  U.  S.  644,  648,  35  L. 
Ed.  1144,  said:  "Suits  by  or  against  na- 
tional banks  might  therefore  be  brought 
or  removed  upon  the  ground  of  diverse 
citizenship,  or  of  subject  matter,  since  as 
they  were  created  by  congress,  and  could 
acquire  no  right,  make  no  contract  and 
bring  no  suit,  which  was  not  authorized 
by  a  law  of  the  United  States,  a  suit  by 
or  against  them  was  necessarily  a  suit 
arising  under  the  laws  of  the  United 
States.  Osborn  v.  United  States  Bank,  9 
Wheat  738,  6  L.  Ed..  204;  Leather,  etc., 
Bank  v.  Cooper,  120  U.  S.  778,  30  L.  Ed. 
816;  Pacific  Railroad  Removal  Cases,  115 
U.  'S.  1,  29  L.  Ed.  319.  And  of  course 
national  banks,  as  well  as  state  banks  and 
individuals,  might  bring  or  remove  suits 
otherwise  arising  under  the  constitution, 
laws  or  treaties  of  the  United  States." 
Continental  Nat.  Bank  v.  Buford,  191  U.  . 
S.    119,    122,   48    L.    Ed.    119. 

But  a  radical  change  was  introduced  by 
subsequent  acts  of  congress.  The  neces- 
sary effect  of  the  judiciary  act  of  March 
3,  1887,  corrected  by  the  act  of  August 
13,  1808,  c.  866,  was  to  make  national 
banks,  for  purposes  of  suing  and  being 
sued  in  the  circuit  courts  of  the  United 
States,  citizens  of  the  states  in  which  they 
were  respectively  located,  and  to  with- 
draw from  them  the  right  to  invoke  the 
jurisdiction  of  the  circuit  courts  of  the 
United    States    simply    upon     the     ground 


that  they  were  created  by  and  exercised 
their  powers  under  acts  of  congress.  No 
other  purpose  can  be  imputed  to  congress 
than  to  effect  that  result.  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  119,  123, 
48   L.   Ed.   119. 

The  act  of  July  12,  1882,  c.  290,  22  Stat. 
162,  clearly  implies  that  a  suit  by  or 
against  national  banks  cannot  be  re- 
moved to  the  circuit  court,  unless  a  simi- 
lar suit  could  be  entertained  by  the  same 
court  by  or  against  a  state  bank  in  like 
situation  with  the  national  bank.  Leather, 
etc..  Bank  v.  Cooper,  120  U.  S.  778,  781, 
30   L.   Ed.    816. 

44.  Construction  by  one  state  of  la-ws 
of  a  sister  state. — Chicago,  etc.,  R.  Co.  v. 
Wiggins  Ferry  Co.,  108  U.  S.  18,  23,  27 
L.    Ed.    636. 

45.  Where  questions  are  involved  which 
have  been  previously  decided  in  federal 
courts. — Leather,  etc.,  Bank  v.  Cooper,^ 
120   U.    S.   778,   781,  30   L.    Ed.   816. 

46.  Provident  Sav.,  etc..  Society  v. 
Ford,  114  U.  S.  635,  641,  642,  29  L-  Ed. 
261;  Carson  v.  Dunham,  121  U.  S.  421, 
428,    30    L.    Ed.    992. 

47.  Establishment  of  ferries. — In  Starin 
V.  New  York,  115  U.  S.  248,  258,  29  L.  Ed. 
388,  the  questions  in  the  case  were 
whether  the  city  of  New  York  had  the 
exclusive  right  to  establish  ferries  be- 
tween Manhattan  Lsland  and  the  shore  of 
Staten  Island  on  the  Kill  von  Kull;  and 
whether  the  defendants  had  interfered 
with  that  right  by  setting  up  and  operat- 
ing such  a  ferry.  It  was  held  that  the 
decision  of  these  questions  did  not  de- 
pend on  the  constitution  or  laws  of  the 
United  States.  There  was  nothing  in  the 
constitution  or  laws  of  the  United  States 
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8.  Questions  Involving  Laws  ReIvATing  to  Public  Lands.— Questions 
arising  under  the  laws  relating  to  the  public  lands  are  subject  to  removal.^s  But 
where  the  land  has  been  transferred  to  a  city,  matters  arising  under  an  ordinance 
relative  thereto  are  not  subject  to  removal.'*'^ 

9.  Denial  of  Civil  Rights.— Where  it  appears  that  there  will  be  a  denial  of 


entering  into  the  determination  of  the 
cause  which,  if  construed  one  way  will 
defeat  the  defendants  or  in  another  sus- 
tain them. 

48.  Questions  involving  lavi^  relating 
to  public  lands. — Where  the  controversy 
between  the  parties  involved  the  au- 
thority of  the  land  department  of  the 
United  States  to  grant  a  patent  or  pat- 
ents under  which  the  defendant  claimed 
the  right  to  hold  land,  it  was  held  that 
the  ground  for  removal  presented  a  case 
arising  under  the  laws  of  the  United 
States,  and  was  within  the  purview  of  the 
act  of  1875.  Mitchell  v.  Smale,  140  U.  S. 
406,  410,  35   L.   Ed.   442. 

"The  assertion  of  title  under  a  patent 
from  the  United  States  presented  no  ques- 
tion, which,  of  itself,  conferred  jurisdic- 
tion." Bonin  v.  Gulf  Co.,  198  U.  S.  115, 
117,   49    L.    Ed.    970. 

Where  the  contest  is  between  a  settler 
claiming  title  under  the  laws  of  the  United 
States  and  a  railroad  company  claiming 
a  right  under  an  act  of  congress,  there 
can  be  a  removal  from  the  state  court 
to  the  circuit  court  as  it  involves  a  federal 
question.  Spokane  Falls,  etc.,  R.  Co.  v. 
Zeigler,   167   U.   S.   65,  72,  42   L.   Ed.  79. 

A  suit  to  establish  title  in  an  heir  to 
certain  land  claimed  under  law  of  the 
state  of  Washington  was  brought  in  a 
court  of  that  state  and  a  petition  was  filed 
to  remove  the  suit  to  the  circuit  court,  on 
the  ground  that  the  suit  involved  the  con- 
struction of  §§  2291  and  2292  of  the  Re- 
vised Statutes  of  the  United  States,  and 
of  all  statutes  of  the  United  States  re- 
lating to  homesteads.  The  suit  was 
removed,  and  in  the  circuit  court  a  mo- 
tion was  made  to  remand,  which  was  de- 
nied. It  was  held  the  motion  to  remand 
v/as  rightly  overruled  and  that  what  in- 
terest arises  in  an  entryman  by  his  entrj', 
who  can  upon  his  death  fulfill  the  condi- 
tions of  settlement  and  proof,  and  to 
whom  and  for  whom  title  passes,  de- 
pends upon  the  laws  of  the  United  States. 
McCune  v.  Essig,  199  U.  S.  382,  386,  50 
L.  Ed.  237,  citing  to  the  last  proposition 
Bernier  v.  Bernier,  147  U.  S.  242,  37  L. 
Ed.  1.52. 

In  O'Conor  v.  Texas,  202  U.  S.  501, 
510,  50  L.  Ed.  1120,  it  was  held  that  so 
far  as  any  defense  to  the  suit  was  based 
upon  the  grant  made  by  the  government 
of  Spain  in  the  year  1767,  it  involves  no 
question  of  a  federal  nature,  as  neither 
the  validity  nor  construction  of  any  treatv 
of  the  United  States,  nor  the  validity  of 
the  grant,  were  challenged. 

Blackburn  v.  Portland  Gold  Min.  Co., 
175  U.  S.  571,  44  L.  Ed.  276,  and  Shoshone 


Mm.  Co.  V.  Rutter,  177  U.  S.  505,  44  L. 
Ed.  864,  held  that  a  suit  brought  in  sup- 
port of  an  adverse  claim  under  the  Re- 
vised Statutes,  §§  2325,  2326,  was  not  a 
suit  arising  under  the  laws  of  the  United 
Mates  in  such  a  sense  as  to  confer  juris- 
diction on  the  federal  court  regardless 
of  the  citizenship  of  the  parties.  Mcun- 
tain  View  Min.,  etc.,  Co.  v.  McFadden,  ibO 
U.  S.  533,  534,  45  L.  Ed.  656,  wherein  the 
court  said:  "It  is  conceded  by  counsel  on 
both  sides  that  those  decisions,  are  con- 
trolling, unless  the  circuit  court  was  en- 
titled to  maintain  jurisdiction  by  takiu'^ 
judicial  notice  of  the  fact  'that  the  Mouif- 
tain  View  lode  claim  was  located  upon 
what  had  been  or  was  an  Indian  reserva- 
tion,' and  'of  the  act  of  congress  declar- 
ing the  north  half  of  the  reservation 
upon  which  the  claim  was  located  to  have 
been  restored  to  the  public  domain;'  not- 
withstanding no  claim  based  on  these 
facts  was  stated  in  the  complaint.  But 
the  circuit  court  could  not  make  plain- 
tiffs case  other  than  they  made  it  by 
taking  judicial  notice  of  facts  which  they 
did  not  choose  to  rely  on  in  their  plead- 
ing. The  averments  brought  no  contro- 
versy in  this  regard  into  court,  in  re- 
spect of  which  resort  might  be  had  to 
judicial  knowledge."  Arkansas  v.  Kansas, 
etc..  Coal  Co.,  183  U.  S.  185,  190,  46  L 
Ed.  144,  citing  Oregon,  etc.,  R.  Co.  r.  Skot- 
towe,  162  U.  S.  490,  40  L.  Ed.  1048;  Chap- 
pell  V.  Waterworth,  155  U.  S.  102  39  L 
Ed.  85.  ' 

49.  In  Hoadley  v.  San  Francisco,  124 
U-  S.  639,  644,  31  L.  Ed.  553,  the  court 
said:  This  case  was  before  us  at  October 
term,  1876,  upon  an  appeal  from  an  order 
of  the  circuit  court  of  the  United  States 
renianding  it  to  the  state  court  from  which 
It  had  been  removed  under  the  act  of 
March  3,  1875,  18  Stat.  470,  c.  137.  We 
then  said  that  'the  questions  involved  did 
not  arise  under  the  laws  of  the  United 
States,  but  under  the  ordinances  of  the 
city  as  ratified  by  the  act  of  the  legisla- 
ture. The  act  of  congress  operated  as 
a  release  to  the  city  of  all  the  interests 
of  the  United  States  in  the  land  The 
title  of  the  United  States  was  vested  in 
the  city.  Whether  the  city  took  the  bene- 
ficial interest  in  the  property  as  well  a^ 
the  legal  title  depended  upon  the  effect 
to  be  given  to  the  act  of  the  legislature 
and  the  ordinances,  and  not  upon  the  act 
of  congress.'  For  this  reason  we 
altirmed  the  order  remanding  the  case 
which  had  been  removed  upon  a  petition 
alleging  that  it  was  one  arising  under 
the  constitution  and  laws  of  the  United 
States."  Uoadlcv  ?'.  San  Francisco,  94 
U.  S.  4,  24   L.   Ed.  34." 
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the  equal  civil  rights  of  citizens  if  a  case  is  retained  by  the  state  court,  the  same 
may  be  removed  ;^"  but  such  denial  of  rights  or  the  inability  to  enforce  them 
must  arise  from  legislative  action  of  the  state,  and  not  merely  be  denied  by  ju- 
dicial action  during  the  trial,  or  by  discrimination  in  the  sentence,  or  in  the 
mode  of  executing  the  sentence.^ ^ 

B.  Diversity  of  Citizenship — 1.  General  Statement  of  the  Rule. — In 
a  case  where  the  suit  is  commenced  by  a  plaintiff  in  the  court  of  a  state  of  which 
he  is  a  citizen,  against  a  defendant  who  is  a  citizen  of  another  state,  the  defend- 
ant may  remove  the  cause  into  the  circuit  court  of  that  district  for  trial, ^■-  pro- 
vided tliat  all  the  necessary  parties  on  one  side  of  the  controversy  are  citizens  of 
different  states  from  those  on  the  other  ;^^    the  citizenship  of  formal  or  nominal 


50.  Denial  of  civil  rights. — Bush  v.  Ken- 
tucky, 107  U.  S.  110,  111,  27  L.  Ed.  354; 
Virginia  z:  Rives,  100  U.  S.  313,  25  L. 
Ed.  6(57;  Strauder  v.  West  Virginia,  100 
U.   S.   303,   312,   25   L.    Ed.    664. 

51.  Strauder  v.  West  Virginia,  100  U. 
S.  303,  312,  25  L.  Ed.  664;  Virginia  v. 
Rives,  '00  U.  S.  313,  319,  25  L.  Ed.  667; 
Neal  V.  Delaware,  103  U.  S.  370,  386,  26  L- 
Ed.  567;  Bush  z:  Kentucky,  107  U.  S.  110, 
116,  27  L.  Ed.  o.j4;  Gibson  v.  Mississippi, 
162  U.  S.  565,  585,  40  L.  Ed.  1075;  Smith 
V.  Mississippi,  162  U.  S.  592,  600,  40  L. 
Ed.  1082;  Alurray  v.  Louisiana,  163  U.  S. 
101,  41  L.  Ed.  87;  Williams  v.  Mississippi, 
170  U.  S.  213,  219,  42  L.  Ed.  1012;  Ken- 
tucky V.  Powers,  201  U.  S.  1,  35,  50  L. 
Ed.    633. 

In  this  case,  the  presumption  that  the 
judicial  tribunals  will  be  controlled  by  the 
statute  in  their  decisions  is  strengthened 
and  becomes  conclusive,  not  only  by  the 
direct  adjudication  of  the  highest  court  of 
the  state  of  Delaware  that  her  constitu- 
tion had  been  modified  by  force  of  the 
amendments  to  the  constitution  of  the 
United  States,  but  by  the  entire  absence 
of  an}'  statutory  enactment,  since  their 
adoption,  indicating  that  she  does  not 
recognize,  in  the  fullest  legal  sense,  their 
effect  upon  her  constitution  and  laws. 
Where,  therefore,  a  negro,  indicted  in  one 
of  her  courts  for  a  felony,  presented  a 
petition  alleging  that  persons  of  African 
descent  were,  by  reason,  of  their  race  and 
color,  excluded  by  those  laws  from  serv- 
ice on  juries,  and  praying  that  the  prose- 
cution against  him  be  removed  to  the  cir- 
cuit court  of  the  United  States,  held,  that 
the  prayer  of  the  petition  was  properly 
denied.  Had  the  state,  since  the  adop- 
tion of  the  fourteenth  amendment,  enacted 
any  statute  in  conflict  with  its  provisions, 
or  had  her  judicial  tribunals  repudiated  it 
as  a  part  of  the  supreme  law  of  the  land, 
or  declared  that  the  acts  passed  to  en- 
force it  were  inoperative  and  void,  there 
would  have  been  just  ground  to  hold  that 
the  case  was  one  embraced  by  §  641  of 
the  Revised  Statutes,  and,  therefore,  re- 
movable into  the  circuit  court.  Neal  v. 
Delaware,  103  U.  S.  370,  26  L.  Ed.  567; 
Gibson  z'.  Mississippi,  162  U.  S.  565,  581, 
40    L.    Ed.    1075. 

A  suit  instituted  to  try  the  title  of  a 
party  to  a  state  office,  whereof,  he  is  the 
ini^nmbent,    and    whereto    he    was.    bv'the 


constituted  authorities  of  the  state,  duly 
declared  to  be  elected  pursuant  to  her 
laws,  cannot  be  removed  from  one  of  her 
courts  into  the  circuit  court  of  the  United 
States  on  his  petition,  setting  forth  that, 
by  reason  of  bribery  and  threats,  colored 
persons  who  were  qualified  to  vote  at 
the  election,  and  who  would  have  voted 
for  him,  were  deterred  from  voting,  and 
that  the  returning  board  rejected  the 
votes  of  the  parishes  where  such  illegal 
practices  prevailed.  Dubuclet  v.  Louisi- 
ana,  103   U.   S.    550,  26   L.    Ed.   504. 

Where  the  state  courts  of  Kentucky 
refused  to  recognize  the  validity  of  an 
alleged  pardon  it  was  held  that  any  ques- 
tion arising  out  of  the  pardon  could  not 
make  a  case  under  §  641  for  the  removal 
of  the  prosecution  from  the  state  court, 
but  that  if  the  accused,  by  reason  of  such 
pardon,  acquired  any  right  undei  the  con- 
stitution or  laws  of  the  United  States, 
and  if  at  the  next  trial  of  his  case  that 
right,  having  been  specially  set  up  and 
claimed,  should  be  denied  by  the  highest 
court  of  the  state  in  which  a  decision  of 
that  question  could  be  had,  such  action  of 
that  court,  in  respect  of  that  pardon,  can 
be  reviewed  by  the  supreme  court  upon 
writ  of  error.  Kentucky  z\  Powers,  201 
U.    S.    1,    40,    50    L.    Ed.    633. 

52.  Diversity  of  citizenship. — Gordon 
z\  Longest,  16  Pet.  97.  10.;.  10  L.  Ed.  900; 
Bushnell  z\   Kennedy,  9   Wall.  387,  390,   19 

'L.  Ed.  736;  Insurance  Co.  v.  Francis,  11 
Wall.  210,  215,  20  L.  Ed.  77;  Railway  Co. 
V.  Whitton,  13  Wall.  270,  289,  20  L.  Ed. 
571;  Case  of  Sewing  Machine  Companies, 
IS  Wall.  553,  582,  21  L.  Ed.  914;  Insur- 
ance Co.  V.  Morse,  20  Wall.  445,  22  L.  Ed. 
365;  Yulee  v.  Vose,  99  U.  S.  539,  544,  25 
L.  Ed.  355;  Barney  z:  Latham,  103  U.  S. 
205.  26  L.  Ed.  514;  Harter  v.  Kernochan, 
103  U.  S.  562,  26  L.  Ed.  411;  Gibson  v. 
Bruce,  108  U.  S.  561,  562.  27  L.  Ed.  825; 
.Ayers  v.  Watson,  113  U.  S.  594,  598,  28 
L.  Ed.  1093;  Phelps  z:  Oaks.  117  U.  S. 
236,  237.  29  L.  Ed.  888;  Brooks  v.  Clark, 
119  U.  S.  502,  ,30  L.  Ed.  482;  Torrence  v. 
Shedd.  144  U.  S.  527,  530,  36  L.  Ed.  528; 
Missouri,  etc..  R.  Co.  v.  Missouri  R.,  etc., 
Comm'rs.  183  U.  S.  53,  58,  46  L.  Ed.  78; 
Kinney  -■.  Columbia  Sav.,  etc.,  Ass'n,  191 
U.   S.   78.  80,   48   L.    Ed.    103. 

53,  Strawbridge  v.  Curtis,  3  Cranch 
267,  2  L.  Ed.  435;  Coal  Co.  v.  Blatchford, 
11    Wall.    172.    20    T,.    F.d.    179:    Case    of   the 
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parties  or  parties  without  interest  being  immaterial.^* 


Sewing  Machine  Companies,  18  Wall.  553, 
21  L.  Ed.  914;  Vannevar  v.  Bryant,  21 
Wall.  41,  43,  22  L.  Ed.  476;  Removal 
Cases,  100  U.  S.  457,  25  L.  Ed.  593;  Bar- 
ney V.  Latham,  103  U.  S.  205,  209,  26  L. 
Ed.   514;   Blake  v.   McKim,   103   U.   S.   336, 

26  L.  Ed.  563;  Hyde  v.  Ruble,  104  U.  S. 
407,  409,  26  L.  Ed.  823;  Hawes  v.  Oak- 
land, 104  U.  S.  450,  460,  26  L.  Ed.  827; 
Myers  v.  Swann,  107  U.  S.  546,  27  L.  Ed. 
583;    Winchester   v.    Loud,   108    U.    S.    130, 

27  L.  Ed.  677;  Shainwald  v.  Lewis,  108 
U.  S.  158,  27  L.  Ed.  691;  American  Bible 
Society  v.  Price,  110  U.  S.  61,  28  L.  Ed. 
70;   Ayres   v.   Wiswall,   112   U.    S.    187,   192, 

28  L.  Ed.  693;  Hancock  v.  Holbrook,  112 
U.  S.  229,  231,  28  L-  Ed.  714;  Thayer  v. 
Life  Ass'n,  112  U.  S.  717,  28  L.  Ed.  864; 
Central  R.  Co.  v.  Mills,  113  U.  S.  249, 
257.  28  L.  Ed.  949;  Sully  v.  DrennaH,  113 
U.  S.  287,  28  L.  Ed.  1007;  Louisville,  etc., 
R.  Co.  V.  Ide,  114  U.  S.  52,  29  L.  Ed.  63; 
Putnam  v.  Ingraham,  114  U.  S.  57,  29  L. 
Ed.  65;  St.  Louis,  etc.,  R.  Co.  v.  Wilson, 
114  U.  S.  60,  62,  29  L.  Ed.  66;  Pirie  v. 
Tvedt,  115  U.  S.  41,  29  L.  Ed.  331;  Crump 
V.  Thurber,  115  U.  S.  56,  60,  29  L.  Ed. 
328;    Rand   v.   Walker,   117   U.   S.   340,   345, 

29  L.  Ed.  907;  Cambria  Iron  Co.  v.  Ash- 
burn,  118  U.  S.  54,  30  L.  Ed.  60;  Peper 
V.  Fordvce,  119  U.  S.  469,  471,  30  L.  Ed. 
435;   Hancock  v.  Holbrook,  119  U.   S.   586, 

30  L.  Ed.  538;  Young  v.  Parker,  132  U. 
S.  267,  270,  271,  33  L.  Ed.  352;  Brown  v. 
Trousdale,  138  U.  S.  389,  396,  34  L.  Ed. 
987;  Wilson  v.  Oswego  Tp.,  151  U.  S. 
56,  66,  38  L.  Ed.  70;  Hanrick  v.  Hanrick, 
153  U.  S.  192,  195,  38  L.  Ed.  685;  Cali- 
fornia V.  Southern  Pac.  Co.,  157  U.  S. 
229,  260.  39  L.  Ed.  683;  Chicago,  etc., 
R.  Co.  V.  Martin,  178  U.  S.  245,  247,  44 
L.    Ed.    1055. 

Where  the  cause  of  action  is  joint,  in- 
volving no  separable  controversy,  there 
can  be  no  removal  by  the  defendants  un- 
less they  all  join  and  are  citizens  of 
different  states  from  the  plaintiffs.  Where 
one  loses  his  right  to  removal  it  subjects 
all  to  his  disability.  Fletcher  v.  Hamlet, 
116    U.    S.    408,    410,    29    L.    Ed.    679. 

"Where  the  interest  is  joint  each  of  the 
persons  concerned  in  that  interest  must 
be  competent  to  sue  or  be  liable  to  be 
sued  in  the  court  to  which  the  suit  is 
removed."  Case  of  the  Sewing  Machine 
Companies,  18  Wall.  553,  574,  21  L.  Ed. 
914,  citing  Strawbridge  v.  Curtiss,  3 
Cranch   267,   2    L.    Ed.   435. 

Where  one  of  the  defendants  was  the 
bailee  or  trustee  of  the  bonds  sought  to 
be  recovered,  he  was  a  necessary  and  in- 
dispensable partv.  and  being  a  citizen  of 
the  same  state  with  plaintiff,  there  was  no 
right  of  removal.  Wilson  v.  Oswego  Tp., 
151    U.   S.   56,  65.  38   L.   Ed.   70. 

A  suit  was  brought  to  close  up  the  af- 
fairs of  an  alleged  partnership.  All  the 
defendants,  except  H.  and  C.  who  had  not 
answered,  denied  the  existence  of  the  part- 


nership. Upon  one  side  of  that  issue,  as 
made  up,  was  a  citizen  of  Nevada,  and 
on  the  other,  a  citizen  of  California,  and 
all  the  other  answering  defendants  were 
citizens  of  Nevada.  The  title  of  all  de- 
pended on  defeating  the  claim  of  L.  as 
a  partner.  On  the  question  of  partner- 
ship, H.,  a  citizen  of  California,  was  a 
necessary  party.  If  he  had  insisted  on 
the  partnership,  as  he  could,  then,  in  ar- 
ranging the  parties  on  that  question, 
there  would  be  citizens  of  Nevada  and 
California,  on  one  side,  and  citizens  of 
the  same  states  on  the  other.  It  was  held 
that  under  these  circumstances,  the  suit 
was  not  removable  under  the  first  clause 
of  the  second  section  of  the  act  of  March 
3d,  1875,  c.  137,  18  Stat.  470.  Shainwald 
V.  Lewis,  108  U.  S.  158,  160,  27  L-  Ed.  691. 

In  a  suit  brought  in  a  state  court  to 
foreclose  a  mortgage,  the  bill  prayed  that 
the  mortgage  debtors  be  decreed  to  pay  the 
amount  found  due  on  the  mortgage  debt, 
and  in  default  that  the  property  might  be 
sold  and  the  proceeds  applied  to  that  pur- 
pose. One  of  the  mortgage  debtors 
granted  his  interest  in  the  mortgaged 
property,  subject  to  the  mortgage  debt 
which  the  grantee  assumed  to  pay.  It 
was  held  that  such  mortgage  debtor  was 
a  necessary  party  to  the  suit,  and  that  as 
he  was  a  citizen  of  the  same  state  with 
the  mortgagees,  the  suit  was  not  remov- 
able under  the  first  clause  of  §  2  of  the 
act  of  1875.  Ayres  v.  Wiswall,  112  U.  S. 
187,  191,  192,  28  L.  Ed.  693.  See,  also. 
Coney  v.  Winchell,  116  U.  S.  227,  230,  29 
L.   Ed.   610. 

54.  Formal  parties,  or  nominal  parties, 
or  parties  without  interest,  united  with 
the  real  parties  to  the  litigation,  cannot 
oust  the  federal  courts  of  jurisdiction  as 
to  the  removal  of  causes  from  state 
courts,  if  the  citizenship,  or  character  of 
the  real  parties,  be  such  as  to  confer  it 
within  the  11th  section  of  the  judiciary 
act,  and  agents  holding  a  note,  which  is 
the  subject  of  controversy,  for  collection 
are  such  formal  parties  and  parties  with- 
out interest  as  not  to  defeat  removal. 
Wood  V.  Davis,  18  How.  467,  469,  15  L. 
Ed.     460. 

Where  in  a  suit  brought  by  citizens  of 
one  state  against  citizens  of  other  states, 
citizens  of  the  former  state  are  made 
formal  defendants,  though  occupying,  sub- 
stantially, the  position  of  mere  gar- 
nishees, the  cause  is  removable  to  the  cir- 
cuit court,  the  citizenship  of  such  formal 
defendants  being  immaterial.  Bacon  v. 
Rives.   106  U.   S.   99.    104,  27   L.   Ed.   69. 

It  is  clear  that  the  right  of  the  defend- 
ant cannot  be  defeated  by  joining  with 
him  a  mere  nominal  party  in  the  action. 
Case  of  the  Sewing  Machine  Companies, 
18    Wall.    553,    586.    21    L.    Ed.    914. 

Where  a  bill  prayed  a  foreclosure  of  a 
mortgage  by  a  sale  of  the  land,  the  pres- 
ence  of  the   party   holding  the   legal   title 
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2.  Where  a  Corporation  Is  a  Party. — Within  the  meaning  of  the  constitu- 
tion and  of  the  statutes  determining  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  regulating  the  removal  of  causes  from  state  courts,  a  cor- 
poration created  by  the  laws  of  a  foreign  state  may,  for  the  purposes  of  suing 
and  being  sued  in  the  courts  of  the  Union,  be  treated  as  a  "citizen"  or  "subject" 
of  such  foreign  state.^^  A  corporation,  created  by  the  laws  of  one  state,  and 
carrying  on  business  in  another,  by  virtue  of  being  created  a  corporation  by  the 
laws  of  the  latter  state  also,  cannot  remove  a  suit  brought  against  it  by  a  citizen 
of  such  latter  state.^*'  But  if  doing  so  by  virtue  of  a  license,  permission  or  au- 
thority, granted  by  the  laws  of  the  latter  state,  to  act  in  that  state  under  its 
charter'  from  the  former  state,  it  can  remove  the  causc/'^^ 


was  necessary  and  where  the  complainant 
had  only  the  equitable  title,  the  legal  title 
being  in  another,  as  to  whom  the  cause 
was  not  removable,  it  could  not  be  re- 
moved as  to  the  complainant.  Gardner  v. 
Brown,   21  Wall.   36,  41,  22    L.   Ed.   527. 

A  railroad  company,  a  corporation  of 
Iowa,  received  from  a  township  of  that 
state,  contributions  to  aid  in  its  construc- 
tion, and  agreed  to  construct  and  main- 
tain a  railroad  to  a  certain  city  in  such 
township.  The  company  constructed  the 
rnad  but  subsequently  leased  it  to  another 
railroad  company,  a  corporation  of 
Illinois,  which  changed  the  line  of  t'le 
railroad  so  as  to  avoid  the  city,  construct- 
ing thereto  a  branch  line.  A  suit  was 
brought  in  a  state  court  of  Iowa  against 
both  railroad  companies  to  compel  the 
reconstruction  and  operation  of  the  old 
line.  It  was  held  that  the  Iowa  cor- 
poration was  a  necessary  party,  and  con- 
sequently the  suit  was  not  removable  un- 
der the  act  of  March  3,  1875,  IS  Stat.  470. 
Chicago,  etc.,  R.  Co.  v.  Crane,  113  U.  S. 
424.    435,    28    L-    Ed.    1064. 

The  voters  of  a  township  in  Iowa  voted 
a  tax  to  aid  in  the  construction  of  a  rail- 
road by  a  corporation  of  that  state,  which 
subsequently  assigned  its  right  to  the  tax 
to  S.,  a  citizen  of  New  York.  Suit  was 
brought  by  the  taxpayers  of  the  township 
to  invalidate  such  tax  on  the  ground  that 
the  company  had  failed  to  perform  the 
conditions  precedent  to  its  collection.  S. 
made  application  for  removal  of  the  cause 
into  the  circuit  court  on  the  ground  of  di- 
versity of  citizenship.  It  was  held  that 
the  railroad  company,  the  trustees  of  the 
township  and  the  treasurer  of  the  county 
were  necessary  parties  and  that  the  appli- 
cati(4n  was  properly  refused.  Sully  v. 
Drennan.  113  U.  S.  287.  291,  28  L.  Ed. 
1007,  distinguishing  Harter  v.  Kernochan, 
103  U.  S.  563,  26  L.  Ed.  411. 

55.  Where  a  corporation  is  a  party. — 
Steamship  Co.  v.  Tugman.  106  U.  S.  US, 
120,  27  L.  Ed.  87.  And  see  Boom  Co.  v. 
Patterson.  98  U.  S.  403.  25,  L.  Ed.  206; 
Paul  V.  Virginia.  8  Wall.  168.  177,  19  L. 
Ed.  357;  Madisonville  Tr^.ction  Co.  v.  St. 
Bernard  Min.  Co.,  106  U.  S.  239,  248,  49 
L.   Ed.   462. 

"The  citizenship  of  the  corporation  is 
not  changed  because  of  the  particular 
court  in  which  the  action  is  commenced. 
I'   it   be   a   citizen   of  another   state   in   the 


one  case,  it  is  such  citizen  also  in  the 
other,  and  if  the  other  party  to  the  action 
be  a  citizen  of  a  state  other  than  the  one 
which  created  the  corporation  the  juris- 
diction of  the  federal  courts  exists,  and 
the  right  of  the  corporation  (upon  com- 
plying with  the  statute)  to  remove  the 
case  from  the  state  court  when  it  is  sued 
by  a  citizen  of  the  state  where  its  char- 
ter may  have  been  subsequently  filed,  is 
granted  by  the  laws  of  the  United  States." 
Southern  R.  Co.  v.  Allison,  190  U.  S.  326, 
339,  47  L.  Ed.  1078,  cited  in  Julian  v. 
Central  Trust  Co.,  193  U.  S.  93,  107,  48 
L.    Ed.    629. 

56.  Memphis,  etc.,  R.  Co.  v.  Alabama,  107 
U.  S.  581,  27  L.  Ed.  518;  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673,  677,  38  L. 
Ed.   311. 

Thus  where  the  Memphis  and  Charleston 
Railroad  Company  was  made  by  the  stat- 
utes of  Alabama  an  Alabama  corporation; 
and,  although  previously  incorporated  in 
Tennessee  also,  it  could  not  remove  into 
the  circuit  court  of  the  United  States  a 
suit  brought  against  it  in  Alabama  by  a 
citizen  of  Alabama.  Memphis,  etc.,  R. 
Co.  V.  Alabama,  107  U.  S.  581,  27  L.  Ed. 
518,  cited  in  New  England  Mut.  Life  Ins. 
Co.  V.  Woodworth,  111  U.  S.  138,  147,  28 
L.  Ed.  379;  Southern  R.  Co.  v.  Allison,  190 
U.   S.   326.   337.   47   L.    Ed.   1078 

57.  Railroad  Co.  v.  Koontz,  104  U.  S. 
5.  26  L.  Ed.  643;  Martin  ?'.  Baltimore,  etc., 
R.  Co.,  151  U.  S.  673.  677.  38  f..  Ed.  311; 
Goodlett  V.  Louisville,  etc.,  Railroad,  122 
U.  S.  391,  30  L.  Ed.  1230. 

A  Maryland  corporation  leased  the  rail- 
road and  the  franchises  of  a  Virginia  cor- 
poration. The  Maryland  corporation  as- 
sumed the  right  to  take,  and  the  Virginia 
corporation  to  grant,  the  lease  under 
which  possession  was  given  Tnd  taken 
without  objection  from  the  authorities  of 
either  state,  and  the  Maryland  corpora- 
tion actually  used  the  franchises  of  the 
Virginia  corporation.  Suit  was  brought 
aeainst  the  Maryland  corporation  by  a 
citizen  of  Virginia  in  a  state  court  of  that 
state.  The  corporation  filed  a  petition  for 
the  removal  of  the  case  to  the  circuit 
court.  It  was  held  that  the  petition  should 
have  been  granted.  Railroad  Co.  v. 
Koontz.  104  U.  S.  5,  13,  26  L.  Ed.  643. 

A  statute  of  North  Carolina  provided 
that  a  foreign  corporation  desiring  to 
own      property,     etc.,     within     the     state 
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3.  Citizenship  in  a  Territory  or  District  of  Columbia. — Where  one 
party  is  a  citizen  of  a  state  and  the  other  is  a  citizen  of  a  territory  or  the  District 
of  Columbia,  the  requisite  citizenship  does  not  exist  for  the  removal  of  the  cause 
to  the  circuit  court.^^  In  case  of  a  corporation,  if  the  territory  is  admitted  as  a 
state  subsequent  to  the  organization  of  the  corporation  under  the  territorial  laws, 
a  case  involving  it  may  be  removed. ^^ 

4.  Where  a  State  Is  a  Party. — There  is  no  statute  which  authorizes  the 
removal  of  a  suit  between  a  state  and  citizens  on  the  ground  of  citizenship,  for 
a  state  cannot  in  the  nature  of  things  be  a  citizen  of  any  state.^*^  A  state  is  not 
a  citizen.  And,  under  the  judiciary  acts  of  the  United  States,  it  is  well  settled 
that  a  suit  between  a  state  and  a  citizen  or  a  corporation  of  another  state  is  not 
between  citizens  of  different  states;  and  that  the  circuit  court  of  the  United 
States  has  no  jurisdiction  of  it,  unless  it  arises  under  the  constitution,  laws  or 
treaties  of  the  United  States.^ ^ 

5.  Time  of  Diverse  Citizenship. — The  record  must  show  that  the  difference 
of  citizenship  on  which  the  right  of  removal  depends  existed  at  the  time  when 
the  suit  was  begun,  as  well  as  at  the  time  of  the  removal. ^^ 


should  on  complying  with  certain  provi- 
sions of  the  statute  become  a  domestic 
corporation.  It  was  held  that  a  foreign 
corporation  which  had  complied  with  such 
statute  did  not  thereby  become  a  citizen 
of  the  state  so  far  as  to  effect  the  juris- 
diction of  the  federal  courts  upon  a  ques- 
tion of  diverse  citizenship.  Southern  R. 
Co.  V.  Allison,  190  U.  S.  326,  47  L-  Ed. 
1078. 

58.  Citizenship  in  a  territory  or  District 
of  Columbia. — Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  381,  28  L.  Ed.  462, 
citing  New  Orleans  v.  Winter,  1  Wheat. 
91,  4  L.  Ed.  44.  See,  also,  Cameron  v. 
Hodges,  127  U.  S.  322,  325,  32  L.  Ed.  132; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L. 
Ed.    825. 

59.  An  action  was  brought  bj'  a  corpo- 
ration organized  under  the  laws  of  Wash- 
ington territory,  in  the  district  court  of  the 
territory  of  Idaho,  against  a  corporation 
organized  under  the  laws  of  Montana  terri- 
tory. Stibsequently  the  territory  of  Idaho 
became  a  state  and  defendants  filed  a  pe- 
tition to  remove  the  case  to  the  circuit  . 
court  of  the  United  States.  It  was  held 
removable  on  the  ground  of  diversity  of 
citizenship,  Washington,  etc.,  R.  Co.  v. 
Coeur  D'Alene  R.,  etc.,  Co.,  160  U.  S.  77, 
80.   81,   40   L.    Ed.    346. 

60.  Where  a  state  is  a  party. — Stone  v. 
South  Carolina,  117  U.  S.  430.  433,  29  L. 
Ed.  962;  Missouri,  etc.,  R.  Co.  v.  Mis- 
souri R..  etc.,  Comm'rs,  183  U.  S.  53,  ."iS. 
46  L.  Ed.  78:  Germania  Ins.  Co.  ?-.  Wis- 
consin, 119  U.  S.  473,  30  L.  Ed.  461; 
Postal  Tel.  Cable  Co.  z:  Alabama,  155  U. 
S.  482.  39  L.  Ed.  231;  Arkansas  v.  Kansas, 
etc.,  Coal  Co.,  183  U.  S.  185.  188,  46  L.  Ed. 
144;  Minnesota  t'.  Northern  Securities 
Co.,  194  U.   S.  48.  63.  48  L.   Ed.  870. 

This  was  a  suit  by  the  railway  commis- 
sioners under  the  Missouri  statute  to 
compel  the  compliance  of  a  railway  com- 
pany with  an  order  of  such  commission- 
ers in  respect  to  certain  rates  and  charges. 
It  was  held  that  the  voluntary  assump- 
tion   by    the    state    of   the    costs    in    some 


contingencies  of  the  litigation,  or  the  in- 
direct and  remote  pecuniary  results  which 
may  follow  from  a  disobedience  of  the 
orders  of  the  court,  did  not  make  it  the 
real  party  plaintiff  to  the  suit  so  as  to 
prevent  a  removal  of  the  suit  to  the  cir- 
cuit court.  Missouri,  etc.,  R.  Co.  v.  Mis- 
souri R.,  etc.,  Comm'rs,  183  U.  S.  53,  61, 
46    L.    Ed.    78. 

The  state  is  the  real  party  in  interest 
when  the  relief  sought  is  that  which 
enures  to  it  alone,  and  in  its  favor  the 
judgment  or  decree,  if  for  the  plaintiff, 
will  effectively  operate.  Missouri,  etc., 
R.  Co.  V.  Missouri  R.,  etc.,  Comm'rs,  183 
U.    S.    53,    59,    46    L.    Ed.    78. 

61.  Postal  Tel.  Cable  Co.  v.  Alabama, 
155  U.  S.  482,  487,  39  L.  Ed.  231;  Ger- 
mania Ins.  Co.  7'.  Wisconsin,  119  U.  S. 
473.  475,  30  L.  Ed.  461;  Plaquemines,  etc., 
Fruit  Co.  V.  Henderson,  170  U.  S.  511,  520, 
42    L.    Ed.    1126. 

Petition  of  removal  allegfed  that  the 
state  and  county  were  nccessarj'  parties 
to  the  controversy.  If  the  pi-oceeding 
could  be  called  a  suit  at  all,  it  was  a  suit 
against  the  state  as  well  as  the  county, 
and  such  a  suit  is  not  within  the  category 
of  removable  cases.  Upshur  County  v. 
Rich,   135  U.   S.   467,  470,  34    L.    Ed.   196. 

In  Ames  v.  Kansas,  111  U.  S.  449,  28  L. 
Ed.  482,  the  removal  of  a  suit  arising 
under  the  constitution  and  laws  of  the 
United  States  brought  by  a  state  against 
a  corporation  amendable  to  its  own  proc- 
ess, was  sustained,  hut  this  was  because 
of  the  subject  matter  of  the  action,  and 
not  because  of  the  citizenship  nf  the  par- 
ties. Stone  7'.  South  Carolina,  117  U  S. 
-130.    43:!.    '?0    L.    Kd.    062. 

62.  Time  of  diverse  citizenship In- 
surance Co.  7'.  Pechner,  9.")  IT.  S.  183,  24 
L.  Ed.  427:  Gibson  7'.  Bruce.  108  U.  S. 
561.  562.  27  L.  F.d.  825;  Houston,  etc..  R. 
Co.  7'.  Shirley.  Ill  U.  S.  358.  .S60,  28  L. 
Ed.  455;  Mansfield,  etc..  R.  Co.  v.  Swan. 
Ill  U.  S.  379,  381,  28  L.  Ed.  462;  Akers 
7V  .Akers.  117  U.  S.  197.  29  L.  Ed.  888; 
Stevens  7'.    Nichols,   130  U.   S.  230,  231,  32 
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6.  Suits  by  or  against  Assignees. — A  citizen  of  a  state  sued  by  an  assignee- 
who  is  a  citizen  of  another  state  in  a  state  court  of  the  latter  may  remove  the 
cause.*'^  But  a  case  is  not  removable  because  a  colorable  assignment  has  been 
made  to  give  a  state  court  exclusive  jurisdiction."'*  Where  an  assignment  of  a 
cause  of  action  is  colorably  made  for  the  purpose  of  giving  jurisdiction  to  the 
United  States  court,  §  5  of  the  act  of  congress  of  March  3,  1875,  relating  to 
removals,  gave  to  the  circuit  courts  power  to  dismiss  or  remand  the  cause  at  any 
time  when  the  fact  is  made  to  appear.  And  by  analogy  to  this  law,  it  may,  per- 
haps, be  a  good  defense  to  an  action  in  a  state  court,  to  show  that  a  colorable 
assignment  has  been  made  to  deprive  the  United  States  court  of  jurisdiction; 
but  it  would  be  a  defense  to  the  action,  and  not  a  ground  of  removing  that  cause 
into  the  federal  court.*'^ 

7.  Effect  of  Admission  of  New  Parties. — Where  the  federal  court  has  ac- 
quired jurisdiction  by  virtue  of  a  removal  thereto,  such  jurisdiction  will  not  be 
lost  by  the  admission   of  new  parties,   their  citizenship  notwithstanding."'^ 

8.  Method  of  Determining  Diversity. —  L'nder  the  old  law  the  pleadings^ 
only  were  looked  at,  and  the  rights  of  the  parties  in  respect  to  a  removal  were 
determined  solely  according  to  the  position  they  occupied  as  plaintiffs  or  de- 
fendants in  the  suits."'  Under  the  new  law  the  mere  form  of  the  pleadings 
may  be  put  aside,  and  the  parties  placed  on  different  sides  of  the  matter  in  dis- 
pute according  to  the  facts.  This  being  done,  when  all  those  on  one  side  desire 
a  removal,  it  may  be  had,  if  the  necessary  citizenship  exists."* 

Personal  Citizenship. — Where  the  jurisdiction  of  the  courts  of  the  United. 
States  depends  upon  the  citizenship  of  the  parties,  it  has  reference  to  their  per- 
sonal citizenship."'-* 

C.     Separable    Controversies — 1.     Statement   of   the   Rule. — Until   tlie 


L.  Ed.  914;  Crehore  v.  Ohio,  etc.,  R.  Co., 
131  U.  S.  240,  243,  33  L.  Ed.  144;  Jackson 
V.  Allen,  132  U.  S.  27,  34,  33  L.  Ed.  249; 
Young  V.  Parker,  132  U.  S.  267,  271,  33 
L  Ed.  352;  La  Confiance  Compagnie  v. 
Hall,  137  U.  S.  61,  62,  34  L-  Ed.  573; 
Kellam  v.  Keith,  144  U.  S.  568,  36  L.  Ed. 
544;  Kinney  v.  Columbia  Sav.,  etc.,  Ass'n, 
191  U.  S.  78,  81,  48  L.   Ed.  103. 

63.  Suits  by  or  against  assignees. — 
Green  v.  Custard,  23  How.  484,  487,  16 
L.  Ed.  471;  Bushnell  v.  Kennedy,  9  Wall. 
387,  19  L.  Ed.  736;  Mexican  Nat.  R.  Co. 
V.  Davidson,  157  U.  S.  201,  207,  39  L-  Ed. 
672;  Claflin  v.  Commonwealth  Ins.  Co., 
110  U.  S.  81,  28  L.  Ed.  76;  Delaware 
County  Comm'rs  v.  Diebold,  etc.,  Co.,  133 
U.   S.  473,  486,  33   L.   Ed.  674. 

64.  Provident  Sav.,  etc..  Society  v.  Ford, 
114  U.  S.  635,  29  L.  Ed.  261;  Oakley  v. 
Goodnow,  118  U.  S.  43,  30  L.  Ed.  61; 
Leather,  etc.,  Bank  v.  Cooper,  120  U.  S. 
7"8,  781,  30  L.  Ed.  816;  Carson  v.  Dun- 
ham,  121   U.   S.   421,  426,   30   L.    Ed.   992. 

65.  Provident  Sav.,  etc.,  Society  v.  Ford, 
114  U.  S.  635,  641,  29  L.  Ed.  261;  Chesa- 
peake, etc.,  R.  Co.  7'.  Dixon,  179  U.  S. 
131,   138,   4.-)   L.    Ed.   121. 

66.  Effect  of  admission  of  new  parties. 
— "It  was  decided  in  the  case  of  Phelps 
V.  Oaks,  117  U.  S.  236,  29  L.  Ed.  888,  that 
the  tenant  is  a  proper  party,  and  that  if 
the  cause  is  removed  by  reason  of  his 
citizenship,  the  circuit  court  will  not  be 
deprived  of  jurisdiction  by  the  subsequent 
admission  of  the  landlord  as  a  defendant, 
though  a  citizen  of  the  same  state  with 
the    plaintiff.      But    this    does    not    prove 


that  a  landlord  may  not  become  the 
primary  and  only  contestant,  where  the 
tenant's  interests  are  subordinated  to  and 
made  dependent  on  his."  Mitchell  v. 
Smale,  140  U.  S.  406,  409,  35  L.  Ed.  442. 
In  a  bill  in  equity  by  creditors  which 
had  been  removed  into  the  federal  cir- 
cuit court  on  the  ground  of  citizenship,, 
the  court  admitted  other  creditors,  who 
were  citizens  of  the  same  state  as  the  de- 
fendants, as  cocomplainants.  It  was  held, 
that  this  did  not  oust  the  jurisdiction  of 
the  court,  already  lawfully  acquired,  as 
between  the  original  parties.  Stewart  t'. 
Dunham,   115   U.    S.   61,   64,   29   L.    Ed.   329. 

67.  Msthod  of  determining  diversity. — 
Coal  Co.  V.  Blatchford,  11  Wall.  172,  174. 
20  L.  Ed.  179,  cited  in  Removal  Cases,  lOO 
U.    S.    457,    469,    25    L.    Ed.    593. 

68.  Removal  Cases,  100  U.  S.  457,  469, 
25  L.  Ed.  593;  Evers  v.  Watson,  156  U.  S. 
527,  532,  39  L.  Ed.  520;  Pacific  Rail- 
road V.  Ketchum,  101  U.  S.  289,  25  L. 
Ed.  932;  Harter  v.  Kernochan,  103  U.  S, 
562,  26  E.  Ed.  411;  Sweeney  v.  Carter  Oil 
Co.,  199  U.  S.  252,  259,  50  L.  Ed.  178; 
Blake  v.  McKim,  103  U.  S.  336,  337,  26 
L.  Ed.  563;  Barney  v.  Latham,  103  U.  S. 
205,  211,  26  L.  Ed.  514;  Ayres  v.  Wiswall. 
112  U.  S.  187,  192,  28  L.  Ed.  693;  Carson 
V  Hyatt,  118  U.  S.  279,  286,  30  L.  Ed.  167; 
Ayers  v.  Chicago,  101  U.  S.  184,  25  L.  Ed. 
838;  Merchants',  etc..  Storage  Co.  v.  In- 
surance Co.,  151  U.  S.  366,  368,  385,  38 
L.  Ed.  195;  Wilson  v.  Oswego  Tp.,  151 
U.   S.  56,   63.  38  L.    Ed.  70. 

69.  Amory  v.  .\mory,  95  U.  S.  186,  24, 
L.    Ed.    428. 
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act  of  July  27,  1866,  c.  288,  if  the  whole  suit  could  not  be  removed,  no  part  of 
it  could  be  taken  from  the  state  courtJ^  But  under  the  present  law,  when  in  a 
suit  there  arises  a  controversy  which  is  wholly  between  citizens  of  different 
states,"  1  and  which  can  be  fully  determined  as  between  them,  and  complete 
relief  afforded,  without  the  presence  of  others  originally  made  parties  to  the 
suit,'2  the  same  may  be  removed  into  the  circuit  court  of  the  United  States  for 


70.  Separable  controversies. — Barney  v. 
Latham,  103   U.  S.  205,  208,  26  L.   Ed.  '514. 

71.  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.  553,  579,  21  L.  Ed.  914; 
Yulee  V.  Vose,  99  U.  S.  539,  545,  25  L.  Ed. 
355;  Barney  v.  Latham,  103  U.  S.  205,  210, 

26  L.  Ed.  514;  Blake  v.  McKim,  103  U.  S. 
336,    337,    26    L.    Ed.    563;    Hyde    v.    Ruble. 

104  U.  S.  407,  26  L.  Ed.  823;  Eraser  z' 
Jennison,  106  U.  S.  191,  193,  27  L.  Ed. 
131;    Winchester   v.    Loud,    108   U.    S.    130, 

27  L.  Ed.  677;  Avres  v.  Wiswall,  112  U. 
S.  187,  192.  28  L.  Ed.  693;  Louisville, 
etc.,  R.  Co.  v.  Ide,  114  U.  S.  52,  55, 
29  L.  Ed.  63;  Putnam  z'.  Ingraham,  114 
U.  S.  57,  29  L.  Ed.  65;  Graves  v.  Corbin, 
132  U.  S.  571,  584,  33  L.  Ed.  462;  Han- 
rick  V.  Hanrick,  153  U.  S.  192.  196,  38  L. 
Ed.  685;  California  v.  Southern  Pac.  Co., 
157  U.  S.  229,  260,  39  L.  Ed.  683;  Colvin 
7'.  Jacksonville,  158  U.  S.  456,  400,  39  L. 
Ed.  1053;  Kansas,  etc.,  R.  Co.  z'.  Herman, 
187  U.  S.  63,  47  L.  Ed.  76;  Alabama,  etc., 
R.  Co.  z\  Thompson,  200  U.  S.  206,  220, 
50  L.   Ed.  441. 

All  parties  on  one  side  must  be  diverse 
citizens  to  parties  on  other. — To  entitle 
a  party  to  a  removal  under  this  clause 
there  must  exist  in  the  suit  a  separate 
and  distinct  cause  of  action  in  respect  to 
which  all  the  necessary  parties  on  one  side 
are  citizens  of  different  states  from  those 
on  the  other.  Hyde  v.  Ruble,  104  U.  S. 
407,  409,  26  L.  Ed.  823;  Geer  v.  Mathieson 
Alkali  Works,  190  U.  S.  428,  432,  47  L. 
Ed.  1122;  California  v.  Southern  Pac.  Co., 
157   U.    S.    229,   260,   39   L.    Ed.    683. 

72  Complete  relief. — Gardner  z'.  Brown, 
21  Wall.  36,  41,  22  L.  Ed.  537;  Removal 
Cases,  100  U.  S.  457,  25  L.  Ed.  593;  Bar- 
ney V.  Latham,  103  U.  S.  205,  26  L.  Ed. 
514;  Blake  v.  McKim,  103  U.  S.  336,  337, 
26   L.   Ed.   563;    Hyde  z:   Ruble,   104   U.    S. 

407,  26   L.   Ed.  823;   Corbin  v.  Van   Brunt, 

105  U.  S.  576,  578,  26  L.  Ed.  1176;  Eraser 
V.  Jennison,  106  U.  S.  191,  194,  27  L.  Ed. 
131;  Winchester  v.  Loud,  108  U.  S.  130, 
132,  27  L.  Ed.  677;  Shainwald  v.  Lewis, 
108  U.  S.  158,  27  L.  Ed.  691;  Ayres  v. 
Wiswall,  112  U.  S.  187,  28  L.  Ed.  693; 
Fidelity  Ins.  Co.  v.  Huntington,  117  U. 
S.  280,  29  L.  Ed.  898;  Rand  v.  Walker,  117 
U.  S.  340,  345,  29  L.  Ed.  907;  Graves  r. 
Corbin,  132  U.  S.  571,  584,  33  L.  Ed.  462; 
Brown  v.  Trousdale,  138  U.  S.  389,  34  L. 
Ed.  987;   Mitchell  v.  Smale,  140  U.  S.  406, 

408,  35  L.  Ed.  442;  Torrence  z:  Shedd,  144 
U.  S.  527,  530,  36  L.  Ed.  528;  Wilson  v. 
Oswego  Tp.,  151  U.  S.  56,  67,  38  L.  Ed. 
70;  Merchants',  etc.,  Storage  Co.  z>. 
Insurance  Co.,  151  U.  S.  366,  368, 
385,  38  L.  Ed.  195;  Hanrick  z'. 
Hanrick,    153    U.    S.    192.    196,    38    L.    Ed. 


685;  California  v.  Southern  Pac.  Co.,  157 
U.  S.  229,  260,  39  L.  Ed.  683;  Colvin  v. 
Jacksonville,  158  U.  S.  456,  460,  39  L.  Ed. 
1053;  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  432,  47  L.  Ed.  1122;  Ala- 
bama, etc.,  R.  Co.  V.  Thompson,  200  U. 
S.  206,  213,  50  L.  Ed.  441;  Cincinnati,  etc.,. 
R.  Co.  V.  Bohon,  200  U.  S.  221,  50  L.  Ed. 
448. 

When  there  is  but  one  indivisible  con- 
troversy between  the  plaintiffs  and  the 
defendants,  the  suit  cannot  be  removed. 
Blake  v.  McKim,  103  U.  S.  336,  26  L.  Ed. 
563;  Hyde  v.  Ruble,  104  U.  S.  407,  410,  26 
L.  Ed.  823;  Torrence  v.  Shedd,  144  U.  S. 
527,  36  L.  Ed.  528;  Bellaire  v.  Baltimore,, 
etc.,  R.  Co.,  146  U.  S.  117,  36  L.  Ed.  910; 
Wilson  V.  Oswego  Tp.,  151  U.  S.  56,  38 
L.  Ed.  70;  Merchants',  etc..  Storage  Co. 
V.  Insurance  Co.,  151  U.  S.  366,  368,  38 
L.  Ed.  195;  Hanrick  v.  Hanrick,  153  U.  S. 
192,  196,  38  L.  Ed.  685;  Chesapeake,  etc.,. 
R.  Co.  V.  Dixon,  179  U.  S.  131,  135,  45  L. 
Ed.  121;  Alabama,  etc.,  R.  Co.  v.  Thomp- 
son, 200  U.   S.   206,  220,  50   L.   Ed.   441. 

But  if  the  liability  is  not  joint,  then 
separable  controversies  exist.  Chesa- 
peake, etc.,  R.  Co.  V.  Dixon,  179  U.  S.  131,. 
136,  45   L.   Ed.   121. 

The  case  must  be  one  capable  of  sep- 
aration into  parts,  so  that,  in  one  of  the 
parts,  a  controversy  will  be  presented 
with  citizens  of  one  or  more  states  on 
one  side,  and  citizens  of  other  states  on 
the  other,  which  can  be  fully  determined 
without  the  presence  of  any  of  the  other 
parties  to  the  suit  as  it  has  been  begun. 
Eraser  v.  Jennison,  106  U.  S.  191,  194,  27 
L.  Ed.  131;  Geer  z'.  Mathieson  Alkali 
Works,  190  U.  S.  428,  432,  47  L.  Ed.  1122; 
Hyde  v.  Ruble,  104  U.  S.  407,  26  L.  Ed. 
823;  Louisville,  etc,  R.  Co.  z:  Ide.  114  U. 
S.  52,  5.5,  29  L.  Ed.  63;  Putnam  z'.  Ingra- 
ham, 114  U.  S.  57,  29  L.  Ed.  65;  Ayres 
V.  Wiswall,  112  U.  S.  187,  192,  28  L.  Ed. 
693;  Brown  z:  Trousdale,  138  U.  S.  389, 
396.    34    L.    Ed.    987. 

Joint  tort  actions. — Where  in  a  tort  ac- 
tion the  defendants  plead  jointly  the  gen- 
eral issue,  there  exists  no  separable  con- 
troversy justifying  a  removal  to  the 
courts  of  the  United  States,  because  one 
of  them  is  a  nonresident.  Core  v.  Vinal,. 
117  U.  S.  347,  348,  29  L.   Ed.   912. 

"It  often  has  been  decided  that  an  ac- 
tion brought  in  a  state  court  against  two 
jointly  for  a  tort  cannot  be  removed  by 
either  of  them  into  the  circuit  court  of 
the  United  States,  under  the  act  of  March 
3,  1875,  c.  137,  §  2,  upon  the  ground  of  a 
separable  controversy  between  the  plain- 
tiff  and  himself,  although  the  defendants 
have    pleaded    severally,   and    the    plaintiff 
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the  proper  district.     The  vokintary  joinder  of  the  parties  has  the  same  effect  for 


might  have  brought  the  action  against 
either  alone.  18  Stat.  471;  Pirie  v.  Tvedt, 
115  U.  S.  41,  29  L.  Ed.  331;  Sloane  v. 
Anderson,  117  U.  S.  275,  29.  L.  Ed.  899; 
Plymouth  Gold  Min.  Co.  v.  Amador,  etc., 
Canal  Co.,  118  U.  S.  264,  30  L.  Ed.  232; 
Thorn  Wire  Hedge  Co.  v.  Fuller,  122  U. 
S.  535,  30  L.  Ed.  1235."  Louisville,  etc., 
R.  Co.  V.  Wangelin,  132  U.  S.  599,  601,  33 
L.  Ed.  474;  Alabama,  etc.,  R.  Co.  v. 
Thompson,  200  U.  S.  206,  215,  50.  L.  Ed. 
441.  See,  also,  Cincinnati,  etc.,  R.  Co.  v. 
Bohon,   200  U.   S.  221,  226,   50   L.    Ed.   448. 

'"Congress  has  not  said,  whatever  it 
might  do,  that  controversies  between  citi- 
zens of  different  states  shall  be  removable 
wherein  it  is  sought,  contrary  to  the  law 
as  administered  in  the  federal  courts,  to 
hold  the  citizens  of  another  state  to  joint 
liability  in  tort  with  a  citizen  of  the  state 
where  the  action  is  brought.  The  fact 
that  the  state  court  may  take  a  different 
view  from  the  courts  of  the  United  States 
of  the  common  law  as  to  the  character 
of  such  actions,  and  the  right  to  prose- 
cute them  in  form  joint  as  well  as  sev- 
eral, affords  no  ground  of  removal."  Ala- 
bama, etc.,  R.  Co.  V.  Thompson,  200  U.  S. 
206.   219,    50    L.    Ed.    441. 

Where  defendants  are  sued  jointly  in 
trespass  on  the  case  and  jointly  plead  the 
general  issue,  no  separable  controversy 
exists  authorizing  one  of  them  to  remove 
the  case  to  the  United  States  courts  on 
the  ground  of  his  diverse  citizenship, 
from  the  plaintiff.  Core  z'.  Vinal,  117  U. 
S.   347,   348,  29   h.   Ed.   912. 

Concurrent  negligence. — Chicago,  etc., 
R.  Co.  f.  Martin,  178  U.  S.  245,  44  L.  Ed. 
1055,  is  a  case  in  which  an  action  for  con- 
current negligence  was  held  not  to  pre- 
vent a  separable  controversy.  Chesa- 
peake, etc..  R.  Co.  V.  Dixon,  179  U.  S. 
131,  140,  45  L.  Ed.  121,  distinguishing 
Powers  V.  Chesapeake,  etc.,  R.  Co.,  169 
U.  S.  92,  42  L.  Ed.  673;  Whitcomb  V. 
Smithson.  175  U.  S.  635.  44   L.   Kd.  :!0:',.  _ 

Controversies  arising  from  lease  of  rail- 
road.— Where  a  stockholder  of  a  railroad 
company  filed  a  bill  against  the  company 
r.nd  a  company  to  whom  it  had  leased 
its  railroad,  praying  for  a  cancellation  of 
the  lease  and  an  accounting,  and  for  an 
injunction  restraining  lessee  from  operat- 
ing the  road  and  the  lessor  from  paying 
for  the  cancellation  of  the  lease  and  from 
issuing  new  stock  to  raise  money  to  make 
the  payment,  both  lessor  and  lessee  are 
necessary  parties  defendant,  there  is  no 
separate  controversy  between  t^ie  com- 
plainant and  the  lessee  authorizing  a  re- 
moval of  the  cause.  East  Tennessee,  etc., 
Railroad  v.  Grayson,  119  U.  S.  240,  244,  30 
L.   Ed.   382. 

Suit  for  dower. — Where  a  suit  was 
brought  by  a  widow,  a  citizen  of  West 
Virginia,  in  a  court  of  that  state  against 
a  citizen  of  New  York,  and  a  West  Vir- 
ginia   corporation,    for    an    assignment    of 


dower  in  certain  land  in  that  state  con- 
veyed by  her  deceased  husband  to  H., 
and  afterwards  by  H.  to  the  corporation,  it 
was  held  that  there  was  no  separable  con- 
controversy  in  the  suit,  which  warranted  a 
removal  of  the  cause  to  the  circuit  court. 
Laidley  v.  Huntington,  121  U.  S.  179,  180, 
30   L.    Ed.   883. 

A  contest  to  have  a  will  probated  was 
begun  by  citizens  of  Michigan  jointly 
with  citizens  of  Illinois  and  Iowa  against 
other  citizens  of  Michigan.  There  was 
but  a  single  proceeding,  and  that  between 
all  the  contestants  on  one  side,  and  all  the 
proponents  on  the  other.  There  was  but 
one  judgment,  and  that  against  all  the 
contestants,  as  the  very  nature  of  the 
proceeding  there  could  have  been  no 
other.  It  was  held  that  the  cause  could 
not  be  removed  to  the  circuit  court  as 
there  was  in  proceedings  no  separate  con- 
troversy which  was  wholly  between  citi- 
zens of  different  states  and  which  could 
be  fully  determined  between  them.  Eraser 
v.  Jennison,  106  U.  S.  191,  193,  27  L.  Ed. 
131. 

Eminent  domain  proceedings. — The  ob- 
ject of  a  suit  was  to  condemn  and 
appropriate  to  the  public  use  a  single 
lot  of  land,  and  the  cause  of  action  al- 
leged, and  consequently  the  subject  mat- 
ter of  the  controversy  was  whether  the 
whole  lot  should  be  condemned.  It  was 
held  that  controversy  was  not  the  less  a 
single  and  entire  one,  because  the  two 
defendants  owned  distinct  interests  in 
the  land,  and  might  be  entitled  to  sepa- 
rate awards  of  damages,  and  could  not 
be  removed  on  this  ground  to  the  cir- 
cuit court.  Bellaire  v.  Baltimore,  etc.,  R. 
Co.,  146  U.  S.  117,  119,  36  L.  Ed.  910, 
citing  Kohl  zk  United  States,  91  U.  S.  367, 
377,    378,    23    L.    Ed.    449. 

Suits  involving  partnerships. — A  suit 
against  partners  to  recover  money  re- 
ceived, for  which  they  are  jointly  liable, 
cannot  be  removed  on  the  ground  of  a 
separable  controversy  on  the  petition  of 
one  of  the  partners.  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  29  L.  Ed.  962,  citing 
Shainwald  v.  Lewis,  108  U.  S.  158,  27  L. 
Ed.  691,  and  cited  in  Raphael  z'.  Trask, 
104  U.  S.  272,  277,  48  L.   Ed.  973. 

Where  an  action  was  a  joint  action  on 
a  joint  liability  of  B.  &  C.  as  partners,  it 
was  not  separable  for  the  purposes  of  re- 
moval after  judgment  by  default  against 
B.,  the  plaintiff  and  B.  being  citizens  of 
the  same  state.  Brooks  z'.  Clark,  119 
U.    S.    502,   509,   30   L.    Ed.    482. 

In  a  suit  by  a  creditor  of  a  partnership 
to  reach  its  entire  property  and  to  de- 
clare certain  judgments  against  it  void, 
the  allegations  of  the  bill  made  but  a 
single  controversy,  as  to  all  of  the  de- 
fendants. On  the  petition  of  one  of  the 
defendants,  who  was  a  citizen  of  a  dif- 
ferent state  from  the  plaintiff,  the  cause 
was  removed  into  a  circuit  court.     It  was 
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purposes  of  jurisdiction  as  if  they  had  been  compelled  to  unite.'^  The  right  of 
removal  is  not  afifected  by  the  fact  that  a  defendant  who  is  a  citizen  of  the  same 
state  with  one  of  the  plaintiffs  may  be  a  proper,  but  not  an  indispensable,  party 
to  such  a  controversy.'^^  Matters  merely  incidental  to  the  main  object  of  the  suit 
cannot  constitute  such  a  separate  controversy  as  would  justify  a  removal  into 
the  circuit  court  of  the  United  States. '''^  . 

2.  How  Se:parabii.ity  De;te;r mined. — The  question  whether  there  is  a  sep- 
arable controversy  warranting  a  removal  to  the  circuit  court  of  the  United  States 
must  be  determined  by  the  state  of  the  pleadings  and  the  record  of  the  case  at 
the  time  of  the  application  for  removal,  and  not  by  the  allegations  of  the  petition 
therefor,  or  the  subsequent  proceedings  which  may  be  had  in  the  circuit  court," ^ 

Merchants',  etc.,  Storage  Co.  v.  Insurance 
Co.,   151   U.   S.   366,  368,  38   L.   Ed.   195. 

Where  a  suit  was  brought  in  a  state 
court  to  recover  the  possession  of  certain 
lands,  and  damages  for  the  detention 
thereof,  so  far  as  the  title  was  concerned, 
citizens  of  the  state  were  the  only  parties 
interested.  The  controversy  of  the  other 
defendants  who  were  citizens  of  other 
states,  was  a  mere  adjunct  of  the  princi- 
pal dispute,  and  could  not  exist  separately. 
It  was  held  that  the  controversy  was  not 
removable  under  the  act  of  March  3,  1875, 
c.  137.  Corbin  v.  Van  Brunt,  105  U.  S. 
576,    577,    578,    26    L.    Ed.    1176. 

76.  How  separability  determined.— Wil- 
son V.  Oswego  Tp.,  151  U.  S.  56,  66,  38 
L.  Ed.  70;  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  Ed.  514;  Merchants',  etc., 
Storage  Co.  v.  Insurance  Co.,  151  U.  S. 
366,  368,  384,  38  L.  Ed.  195;  Graves  v. 
Corbin,  132  U.  S.  571,  585,  33  L.  Ed.  462; 
Louisville,  etc.,  R.  Co.  v.  Wangelin,  132 
U.  S.  599,  601,  33  L.  Ed.  474;  Kan- 
sas, etc.,  R.  Co.  V.  Herman,  187  U. 
S.  63,  69,  47  L.  Ed.  76;  Powers  v. 
Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92,  42 
L.  Ed.  673;  Chesapeake,  etc.,  R.  Co.  v. 
Dixon,  179  U.  S.  131,  138,  45  L.  Ed.  121. 
And  see  Alabama,  etc.,  R.  Co.  v.  Thomp- 
son, 200  U.  S.  206,  50  L.  Ed.  441;  Wecker 
V.  National  Enameling,  etc.,  Co.,  204  U. 
S.    176,    183,    51    L.    Ed.    430. 

If  the  plaintifif  has  improperly  joined 
causes  of  action  he  may  fail  in  his  suit. 
The  question  may  be  raised  by  answer 
and  the  right  of  the  defendant  adjudi- 
cated. But  the  question  of  removability 
depends  upon  the  state  of  the  pleadings 
and  the  record  at  the  time  of  the  appli- 
cation for  removal,  Wilson  v.  Oswego, 
Tp.,  151  U.  S.  56,  66,  38  L.  Ed.  70,  and  it 
has  been  too  frequently  decided  to  be 
now  questioned  that  the  plaintiff  may 
elect  his  own  metliod  of  attack,  and  the 
case  which  he  makes  in  his  declaration, 
bill  or  complaint,  that  being  the  only 
pleadine:  in  the  case,  is  to  determine  the 
separable  character  of  the  controversy  for 
the  purpose  of  deciding  the  right  of  re- 
moval. Louisville,  etc.,  P.  Co.  v.  Tde,  114 
U.  S.  52.  29  L.  Ed.  63;  Graves  v.  Corbin. 
1:^2  U.  S.  571.  33  L.  Ed.  462;  Little  7' 
Giles,  118  U.  S.  596.  30  L.  Ed.  269 »  East 
Tennessee,  etc..  Railroad  tv  Grayson  119 
TT.  S.  240.  .10  L.  Ed.  38'^:  Torrence  v. 
Shedd,  144  U.  S.  527,  36  L.  Ed.  528;  Chesa- 


held  that  the  case  was  not  removable 
under  §  2  of  the  act  of  March  3,  1875, 
18  Stat.  470,  as  though  there  were  various 
branches  of  the  controversy,  various  de- 
fendants and  various  citizens  by  the  sev- 
eral defendants.  Graves  v.  Corbin,  132 
U.    S.   571,   585,   591,   33   L.    Ed.   462. 

Controversy  over  mortgage. — Gardner 
V.    Brown,    21    Wall.    36,   22   L.    Ed.    527. 

Suit  involving  judgment  against  a  rail- 
road.— A.,  a  citizen  of  Florida,  with  other 
persons,  some  of  whom  were  citizens  of 
New  York,  was  sued  by  a  citizen  of  the 
latter  state,  in  a  court  thereof.  The  plain- 
tiff, in  his  petition,  alleged  that  the  de- 
fendants held  all  the  franchises  and  prop- 
erty of  a  certain  railroad  company,  and 
prayed  that  they  be  required  to  hold  the 
income  of  the  railroad  in  trust  for  the 
payment  of  a  judgment  theretofore  ren- 
dered in  his  favor  in  that  court  against 
the  company,  and  that  they  be  directed 
to  pay  him  the  amount  thereof,  and  for 
other  relief.  He  averred  that  A.  was  in- 
dorser  on  part  of  the  notes  on  which  the 
judgment  had  been  rendered.  There  was 
a  judgment  in  favor  of  all  the  defend- 
ants, which  the  court  of  appeals  affirmed, 
except  as  to  A.  The  cause  was  re- 
manded for  a  new  trial  as  to  him,  solely 
on  account  of  his  alleged  liability  as 
such  indorser.  After  the  remittitur  went 
down  to  the  court  of  original  jurisdiction, 
and  before  such  new  trial,  A.  filed  his  pe- 
tition in  due  form,  accompanied  by  the 
necessary  bond  for  the  removal  of  the 
suit  as  against  him  to  the  proper 
circuit  court  of  the  United  States 
under  the  act  of  July  27,  1866,  14  Stat. 
306.  Held,  that  the  matter  in  dispute 
being  sufficient,  A.  was  entitled  to  a  re- 
moval of  the  suit.  Yulee  v.  Vose,  99  U. 
S.    539,   25   L.    Ed.   355. 

73.  Voluntary  joinder  of  parties. — 
Merchants',  etc..  Storage  Co.  ?'.  Insurance 
Co.,   151    U.   S.   366,  368,   3S4.   38    L.    Ed.    lOf). 

74.  Proper  but  not  necessary  parties. 
—Barney  7'.  Latham,  103  U.  S.  205,  26  L. 
Ed.    514. 

75.  Matters  merely  incidental. — Tor- 
rence 7'.  ShcM.  144  U.  S.  527,  532,  36  L. 
Ed.  528;  Bellaire  v.  Baltimore,  etc..  R. 
C6..  146  U.  S.  117,  119.  36  L.  Ed.  910; 
Eidelity  Ins.  Co.  ?'.  Huntington.  117  U.  S. 
f80,  29  L.  Ed.  898;  Graves  7'.  Corbin.  132 
IT.  S.  571.  588.  33  L.  Ed.  462;  Brook  ?'. 
Clark,    119    U.    S.    502,    513,   30    L.    Ed.    482; 


684 


REMOVAL  OF  CAUSES. 


unless  the  petitioner  both  alleges  and  proves  that  the  defendants  were  wrong- 
fully made  joint  defendants  for  the  purposes  of  preventing  a  removal  into  the 
federal  court.''"  Where  a  resident  defendant  is  fraudulently  joined  for  the 
purpose  of  preventing  the  exercise  of  the  right  of  removal  by  a  nonresident  de- 
fendant, the  circuit  court  to  which  the  cause  has  been  removed  should  refuse 
to  remand  the  case  J  ^  The  state  court  ought  not  to  disregard  the  petition,  upon 
the  ground  that,  in  its  opinion,  the  plaintiifs,  against  whom  a  removal  is  sought, 
have  united  causes  of  action  which  should  or  might  have  been  asserted  in  sep- 
arate suits."^  A  claim  that  sham  defendants  have  been  introduced  to  prevent 
removal  must  be  proved  before  it  will  be  noticed. ^"^     Where  a  petition  for  re- 


peake,  etc.,  R.  Co.  v.  Dixon,  179  U.  S.  131, 
45  L.  Ed.  121;  Southern  R.  Co.  v.  Carson, 
194  U.  S.  136,  48  L.  Ed.  907;  Alabama, 
etc.,   R.    Co.  V.   Thompson,   200   U.    S.   206, 

216,  50    L.    Ed.    441. 

The  fact  that  by  answer  the  defendant 
may  show  that  a  joint  liability  is  several 
cannot  change  the  character  of  the  case 
made  by  the  plaintiff  in  his  pleading  so 
as  to  affect  the  right  of  removal.  Ala- 
bama, etc.,  R.  Co.  V.  Thompson,  200  U. 
S.    206,    218,    50    L.    Ed.    441. 

In  Alabama,  etc.,  R.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  Ed.  441,  it  was  held 
that,  upon  a  question  of  removal,  where 
a  plaintiff,  in  good  faith,  prosecuted  his 
suit  as  upon  a  joint  cause  of  action,  and 
the  removal  v/as  sought  when  the  com- 
plaint was  the  only  pleading  in  the  case, 
the  action  as  therein  stated  was  the  test 
of  removability,  and  if  that  was  joint  in 
character,  and  there  was  no  showing  of 
a  want  of  good  faith  of  the  plaintiff,  no 
separable  controversy  was  presented  with 
a  nonresident  defendant,  joined  with  a 
citizen  of  the  state;  in  other  words,  if  the 
plaintiff  had,  in  good  faith,  elected  to 
make  a  joint  cause  of  action,  the  question 
of  proper  joinder  is  not  to  be  tried  in  the 
removal  proceedings,  and  that,  however 
that  might  turn  out  upon  the  merits,  for 
the  purpose  of  removal  the  case  must  be 
held  to  be  that  which  the  plaintiff  has 
stated  in  setting  forth  his  cause  of  action. 
Wecker  v.  National  Enameling,  etc.,  Co., 
204  U.   S.   176,   182,  51   L.   Ed.   430. 

In  respect  of  the  removal  of  actions  of 
tort  on  the  ground  of  separable  contro- 
versy, the  existence  of  such  controversy 
must  appear  on  the  face  of  the  plaintiff's 
pleading,  and  it  does  not  so  appear,  if  the 
defendants  are  charged  with  direct  or  con- 
current or  concerted  wrongful  action. 
Gableman  v.  Peoria,  etc.,  R.  Co.,  179  U. 
S.  335,  337,  45  L.  Ed.  220;  Chesapeake, 
etc.,  R.  Co.  V.  Dixon,  179  U.  S.  131.  45  L. 
Ed.   121. 

Where  defendants  are  sued  jointly  the 
right  of  one  defendant  to  remove  the 
cause  depends  upon  the  case  made  in  the 
complaint  aeainst  both  defendants  jointly, 
and  that  right,  in  the  absence  of  a  show- 
ing of  fraudulent  joinder,  does  not  arise 
from  the  failure  of  the  complainant  to  es- 
tablish «)  joint  cause  of  action.  Alabama, 
etc.,    R.    Co.   7>.   Thompson.   200   U.    S.    206, 

217,  50  L.  Ed.  441;  Whitcomb  v.  Smith- 
son,  175  U.   S.  635.  44  L.   Ed.  303. 


So  also  where  a  plaintiff'  has  brought 
suit  against  a  sole  defendant,  and  others, 
intervening,  claim  several  interests  in  the 
subject  matter,  involving  separate  de- 
fenses as  to  such  interests,  separable  con- 
troversies might  be  held  to  exist  as  to 
them,  although  the  developments  in  the 
after  progress  of  the  case  might  show 
they  were  not  such.  Connell  v.  Smilev, 
156   U.    S.    335.    340,    39    L.    Ed.    443. 

77.  Louisville,  etc.,  R.  Co.  v.  Wangelin,. 
132  U.  S.  599,  601,  33  L.  Ed.  474;  Chesa- 
peake, etc.,  R.  Co.  V.  Dixon,  179  U.  S- 
131,  138,  45  L.  Ed.  121;  Kansas,  etc.,  R. 
Co.  V.  Herman,  187  U.  S.  63,  47  L.  Ed. 
76;  Alabama,  etc.,  R.  Co.  v.  Thompson,  200' 
U.    S.    206,    215,    .50    L.    Ed.    441. 

78.  Fraudulent  joinder  of  resident  de- 
fendant.— Wecker  t'.  National  Enameling, 
etc.,  Co.,  204  U.  S.  176,  186.  51  L.  Ed.  430; 
Alabama,  etc.,  R.  Co.  r.  Thompson.  200' 
U.    S.    206,    50    L.    Ed.    441,    distinguished. 

79.  Causes  of  action  united. — Barnev  t'. 
Latham,  103  U.  S.  205,  216,  26  L.  Ed.  514, 
wherein  the  court  said:  "Those  are  mat- 
ters more  properly  for  the  determination 
of  the  trial  court,  that  is,  the  federal" 
court,  after  the  cause  is  there  docketed. 
If  that  court  should  be  of  opinion  that 
the  suit  is  obnoxious  to  the  objection  of 
multifariousness  or  misjoinder,  and  for 
that  reason  should  require  the  pleadings 
to  be  reformed,  both  as  to  subject  matter 
and  parties,  according  to  the  rules  and" 
practice  which  obtain  in  the  courts  of 
the  United  States,  and  if,  when  that  is 
done,  the  cause  does  not  really  and  sub- 
stantially involve  a  dispute  or  contro- 
versy within  the  jurisdiction  of  that  court, 
it  can,  under  the  fifth  section  of  the  act 
of  1875,  dismiss  the  suit,  or  remand  it 
to    the    state    court    as    justice    require?."" 

80.  Sham  defendants. — A  joint  cause  of 
action  in  tort  was  brought  in  the  state  of 
California  against  certain  citizens  of  that 
state  and  a  New  York  corporation  for 
joint  injuries  to  the  plaintiff.  The  defend- 
ants answered  separately  and  the  corpo- 
ration set  up  the  defense  that  the  injuries- 
were  done  under  a  license  from  the  plain- 
tiff and  the  other  named  defendants  were 
its  agents,  and  the  injuries  committed  by 
them  were  authorized  by  it.  It  v.'as 
claimed  that  as  the  answers  showed  that 
the  corporation  was  the  real  defendant 
and  that  the  petition  by  the  corporation 
for  removal  alleged  that  the  others  were 
nominal   parties   onlv   and   were   ioined   as- 
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moval  raised  the  issue  of  fraudulent  joinder  and  the  averments  of  fraud  were 
specifically  denied,  the  petitioner  had  the  afihrmative  of  the  issue.^^  Where  the 
petition  for  removal  did  not  charge  fraud  in  joining  parties  defendant  or  set 
up  any  facts  and  circumstances  indicative  thereof,  plaintiff's  motive  was  not 
■open  to  inquiry.^2  Where  the  question  to  be  determined  is  whether  there  is  a 
separable  controversy,  the  allegations  of  the  bill  will  be  taken  as  confessed.**-* 
It  is  proper  for  the  federal  courts  to  follow  the  decisions  of  the  state  courts 
that  a  cause  of  action  was  entire.'*'*  Separate  answers  or  defenses  do  not  create 
separate  controversies  within  the  meaning  of  the  removal  acts.**^ 


sham  defendants  to  prevent  a  removal, 
the  suit  must  be  treated  as  in  legal  effect 
against  the  corporation  alone,  and  there- 
fore removable.  The  court  held  that  as 
far  as  the  complaint  went  that  the  de- 
fendants were  necessary  and  proper  par- 
ties; that  it  was  not  to  be  denied  that  all 
were  actively  engaged  in  the  operations 
of  the  company;  that  it  was  undoubtedly 
true  that  if  the  company  had  a  good  de- 
fense to  the  action,  that  defense  would 
■enure  to  the  benefit  of  all  the  other  de- 
fendants, but  did  not  follow  if  the  com- 
pany was  liable,  the  other  defendants 
might  not  be  equally  so  and  jointly 
with  the  company;  that  each  party 
defended  for  himself,  but  until  his  de- 
fense was  made  the  case  stood  against 
him  and  the  rights  of  "all  must  be  gov- 
erned accordingly;  that  under  these  cir- 
cumstances the  averments  in  the  petition 
for  removal  that  the  defendants  were 
wrongfully  made  to  avoid  a  removal  could 
he  of  no  avail  in  the  circuit  court  upon 
a  motion  to  remand  until  they  were 
proved.  Plymouth  Gold  Min.  Co.  v. 
Amador,  etc.,  Canal  Co.,  118  U.  3.  264, 
270,    30    L.    Ed.    232. 

81.  Petition  charging  fraudulent  joinder. 
— Kansas,  etc.,  R.  Co.  v.  Herman,  187  U. 
S.   63,  70,  47  L.   Ed.  76. 

82.  Chesapeake,  etc.,  R.  Co.  v.  Dixon, 
179   U.   S.   131,   13.5,  45   L.   Ed.   121. 

83.  Allegations  taken  as  confessed. — 
East  Tennessee,  etc.,  Railroad  -'.  Grayson, 
119  U.  vS.  240,  30  L.  Ed.  382;  Graves  i'. 
Corbin,  132  U.  S.  571,  585,  33  L.  Ed.  462; 
Louisville,  etc..  R.  Co.  v.  Wangelin,  132 
U.   S.   599,   602,   33   L.   Ed.   474. 

84.  Cause  of  action  entire. — Plymouth 
Gold  Min.  Co.  z:  Amador,  etc.,  Canal  Co., 
lis  U.  S.  264,  30  L.  Ed.  232;  Chesapeake, 
etc.,  R.  Co.  7'.  Dixon.  179  U.  S.  131,  140, 
45  L.   Ed.  121. 

85.  Separate  answers  or  defenses. — 
TTvde  7'.  Ruble,  104  U.  S.  407,  410,  26  L. 
Ed.  823;  Winchester  7-.  Loud,  108  U.  S. 
130,  27  L.  Ed.  677;  Shainwald  v.  Lewis, 
108  U.  S.  158,  27  L.  Ed.  691;  Ayres  7'. 
Wiswall,  112  U.  S.  187,  193,  28  L.  Ed. 
693;  Louisville,  etc..  R.  Co.  v.  Ide,  114  U. 
S.  52.  29   L.   Ed.  63;   Putnam  v.   Tngraham, 

114  U.  S.  57.  29  L.  Ed.  65;  St.  Louis, 
etc..  R.  Co.  V.  Wilson,  114  U.  S.  60,  29 
L.  Ed.  66;  Farmington  v.  Pillsburv,  114 
U-.   S.   138,   29   L.    Ed.   114;   Pirie  7'.   Tvedt, 

115  U.  S.  41,  29  L.  Ed.  331;  Crump  r-. 
Thurber,  115  U.  S.  56.  29  L.  Ed.  328; 
Starin   7'.    New   York,   115    U.    S.    248,    259. 


29  L.  Ed.  388;  Sloane  v.  Anderson,  117 
U.  S.  275,  29  L.  Ed.  899;  Fidelity  Ins. 
Co.  V.  Huntington,  117  U.  S.  2S0,  281,  29 
L.   Ed.   898;   Core  v.  Vinal,   117   U.   S.   347. 

29  L.  Ed.  912;  Plymouth  Gold  Min.  Co. 
7'.   Amador,  etc..  Canal  Co.,  118  U.   S.  264, 

30  L.  Ed.  232;  Little  v.  Giles,  118  U.  S. 
596,  600,  30  L.  Ed.  269;  Brooks  v.  Clark, 
119  U.  S.  502,  511,  30  L.  Ed.  482;  Young 
7'.  Parker,  132  U.  S.  267,  33  L.  Ed.  352; 
Graves  v.  Corbin,  132  U.  S.  571,  586,  33 
L.  Ed.  462;  Louisville,  etc.,  R.  Co.  v. 
Wangelin,  132  U.  S.  599,  602,  33  L.  Ed. 
474;  Rosenthal  v.  Coates,  148  U.  S.  142, 
147,  37   L.   Ed.  399. 

In  Torrence  v.  Shedd,  144  U.  S.  527, 
530,  36  L.  Ed.  528,  the  court  said:  "As 
this  court  has  repeatedly  affirmed,  not 
only  in  cases  of  joint  contracts,  but  in 
actions  for  torts,  which  might  have  been 
brought  against  all  or  against  any  one  of 
the  defendants,  'Separate  answers  by  the 
several  defendants  sued  on  joint  causes 
of  action  may  present  different  questions 
for  determination,  but  they  do  not  nec- 
essarily divide  the  suit  into  separate  con- 
troversi,es.  A  defendant  has  no  right  to 
say  that  an  action  shall  be  several  which 
a  plaintiff  elects  to  make  joint.  A  sep- 
arate defense  may  defeat  a  joint  recov- 
ery, but  it  cannot  deprive  a  plaintiff  of 
his  right  to  prosecute  his  own  suit  to 
final  determination  in  his  own  way.  The 
cause  of  action  is  the  subject  matter  of 
the  controversy,  and  that  is  for  all  the 
IMirposes  of  the  suit,  whatever  the  plain- 
f'ff  declares  it  to  be  in  his  pleadings.'  " 
.And  see  Louisville,  etc.,  R.  Co.  7'.  Ide, 
114  U.  S.  52,  56,  29  L.  Ed.  63;  Pirie  v. 
Tvedt,  115  U.  S.  41,  43,  29  L.  Ed.  331; 
Sloane  v.  Anderson,  117  U.  S.  275.  29  L. 
Fd.  899;  Little  7'.  Giles,  118  U.  S.  596, 
601,  602,  30  L.  Ed.  269;  Thorn  Wire 
Hedge  Co.  7-.  Fuller,  122  U.  S.  535,  30  L. 
Fd.  1235;  Louisville,  etc..  R.  Co.  7'. 
Wangelin,  132  U.  S.  599.  33  L.  Ed.  474; 
Mitchell  7'.  Smale.  140  U.  S.  406,  409,  35 
L.  Ed.  442;  Connell  7'.  Smiley,  156  U.  S. 
335.  340,  39  L.  Ed.  443;  Powers  7'.  Chesa- 
peake, etc.,  R.  Co.,  169  U.  S.  92,  96,  43 
I,.  Ed.  673;  Chicago,  etc.,  R.  Co.  v.  Mar- 
tin. 178  U.  S.  245,  248,  44  L.  Ed.  1055; 
Chesapeake,  etc.,  R.  Co.  v.  Dixon.  179  I  J. 
S.  131,  137,  45  L.  Ed.  121;  Southern  R. 
Co.  7'.  Carson.  194  U.  S.  136,  138,  48  L. 
Fd.  907;  .Alabama,  etc.,  R.  Co.  7-.  Thomp- 
son.   200    U.    S.    206,    214,    50    L.    Ed.    441. 

The  fact  that  one  of  the  defendants 
did   not   answer,  but   made   default,   placed 
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D.  Prejudice  or  Local  Influence. — The  provisions  of  the  act  of  1867,  by 
which  removals  were  authorized  on  the  ground  of  prejudice  and  local  influence,, 
were  embodied  in  the  Revised  Statutes  in  the  third  clause  of  §  639.  It  declared 
that  in  such  a  case,  with  the  requisite  citizenship,''*'  when  the  nonresident  party 


the  parties  in  no  different  position  with 
reference  to  a  removal  of  the  cause  on 
the  ground  that  it  presented  a  separable 
controversy  than  they  would  have  occu- 
pied if  that  defendant  had  answered.  Wil- 
son V.  Oswego  Tp.,  151  U.  S.  56,  66,  38 
L.  Ed.  70,  citing  Putnam  z:  Ingraham, 
114  U.  S.  57,  59,  29  L.  Ed.  Go;  Louisville, 
etc.,  R.  Co.  V.  Ide,  114  U.  S.  52,  56,  29 
L.    Ed.    63. 

"In  Pirie  v.  Tvedt,  115  U.  S.  41,  29  L. 
Ed.  331,  the  case  was  one  of  malicious 
prosecution,  and,  of  course,  by  the  com- 
mon law,  the  defendants  could  be  sued 
jointly  or  severally.  But  the  plaintiff  had 
elected  to  see  them  jointly,  as  being 
jointly  concerned  in  the  prosecution  com- 
plained of.  The  chief  justice  delivered 
the  opinion  of  the  court,  and,  after  citing 
and  reaffirming  the  case  of  Louisville, 
etc.,  R.  Co.  V.  Ide,  114  U.  S.  52.  29  L.  Ed.  63, 
he  said:  The  cause  of  action  is  several, 
as  well  as  joint,  and  the  plaintiffs  might 
have  sued  each  defendant  separately,  or 
all  jointly.  It  was  for  the  plaintiffs  to 
elect  which  course  to  pursue.  They  did 
elect  to  proceed  against  all  jointly,  and  to 
this  the  defendants  are  not  permitted  to 
object.  The  fact  that  a  judgment  in  the 
action  may  be  rendered  against  a  part  of 
the  defendants  only,  does  not  divide  a 
joint  action  in  tort  into  separate  parts 
any  more  than  it  does  a  joint  action  on 
contract.'"  Little  v.  Giles,  118  U.  S.  596, 
602,  30  L.  Ed.  269;  Sloane  v.  Anderson, 
117   U.    S.    275,   29    L.    Ed.    899. 

"In  Fidelity  Ins.  Co.  v.  Huntington,  117 
U.  S.  250,  29  L.  Ed.  898.  it  was  held  that 
a  creditors'  bill  to  subject  incumbered 
property  to  the  payment  of  the  judgment 
of  the  creditor,  by  selling  it  and  dis- 
tributing its  proceeds  among  lien  holders 
according  to  priority,  created  no  separate 
controversy  as  to  the  separate  lien  hold- 
ers, parties  defendant,  within  the  meaning 
of  the  removal  act.  although  their  re- 
spective defenses  might  be  separate.  The 
court  said:  'The  suit  as  brought  bv  Hunt- 
ington is  a  creditor's  bill  to  subject  in- 
cumbered property  to  the  payment  of  his 
judgment,  by  a  sale  and  distribution  of 
the  proceeds  among  lien  holders  accord- 
ing to  their  respective  priorities.  There 
is  but  a  single  cause  of  action,  and  that 
is  the  equitable  execution  of  a  judgment 
against  the  property  of  the  judgment 
debtor.'  "  This  cause  of  action  is  not  di- 
visible, though  each  of  the  defendants 
may  have  a  separate  defense  to  the  ac- 
tion. Graves  v.  Corbin,  132  U.  S.  571, 
.588.    33    L.    Ed.    462. 

In  Putnam  v.  Ingraham.  114  U.  S.  57, 
59.  29  L.  Ed.  65.  the  suit  was  brought 
against  all  the  defendants  jointly  to  re- 
cover upon  what  were  alleged  to  be  their 


joint  promises  and  undertakings.  One  of 
the  defendants  did  not  answer  but  was 
in  default.  It  was  held  that  the  default 
placed  the  parties  in  no  different  posi- 
tion with  reference  to  a  removal  than 
they  would  occupy  if  such  defendant  had 
answered  and  set  up  an  entirely  different 
defense  from  that  of  the  other  defend- 
ants, and  that  a  separate  controversy  was 
not  introduced  into  the  case  by  separate 
defenses  to  the  same  cause  of  action. 

A  creditor's  bill  to  subject  incumbered 
property  to  the  payment  of  his  judgment 
by  a  sale  and  distribution  of  the  pro- 
ceeds among  lien  holders  according  to 
their  respective  priorities,  is  but  a  single 
cause  of  action,  and  the  cause  of  action  is 
not  divisible,  although  each  of  the  defend- 
ants may  have  a  separate  defense  to  the 
action.  Fidelity  Ins.  Co.  v.  Huntington, 
117  U.  S.  280,  281,  29  L.  Ed.  898.  See 
Young  z:  Parker,  132  U.  S.  267,  270,  33  L. 
Ed.  352. 

86.  Removal  on  the  ground  of  prejudice 
or  local  influence. — Hess  v.  Reynolds,  US 
U.   S.   73,  80,  28   L.   Ed.   927. 

That  a  suit  cannot  be  removed  under 
the  third  subdivision  of  §  639,  unless  all 
the  parties  on  one  side  of  the  controversy 
are  citizens  of  different  states  from  those 
on  the  other,  was  settled  in  the  Case  of 
the  Sewing  Machine  Companies,  18  Wall. 
553,  21  L.  Ed.  914,  and  Vannevar  v.  Bry- 
ant, 21  Wall.  41,  22  L.  Ed.  476.  American 
Bible  Society  v.  Price,  110  U.  S.  61,  63, 
28  L.  Ed.  70;  Hanrick  v.  Hanrick,  153  U. 
S.  192,  195,  38  L.  Ed.  685;  Blake  V.  Mc- 
Kim.  103  U.  S.  336,  338,  339,  26  L.  Ed. 
563;  Barney  v.  Latham,  103  U.  S.  205,  210, 
26  L.  Ed.  514;  Rosenthal  v.  Coates,  148 
U.  S.  142,  146,  37  L.  Ed.  399;  Jefferson  v. 
Driver,  117  U.  S.  272,  29  L.  Ed.  898;  Han- 
cock V.  Holbrook,  119  U.  S.  586,  587,  30 
L.  Ed.  538;  Young  v.  Parker,  132  U.  S. 
267,  270,  33  L.  Ed.  352;  Myers  v.  Swann, 
107  U.  S.  546,  27  L.  Ed.  583;  Cochran  v. 
Montgomery  County.  199  U.  S.  260,  272, 
50  L.  Ed.  182;  Cambria  Iron  Co.  v.  Ash- 
burn,    118   U.   S.    54,    57,   30   L.    Ed.    60. 

A  testator's  daughter  brought  suit  to 
set  aside  the  will.  The  executors,  who 
were  trustees  of  a  trust  fund  for  her 
benefit  were  made  defendants.  A  peti- 
tion was  filed  for  the  removal  of  the  suit 
to  the  circuit  court  of  the  United  States, 
under  the  third  subdivision  of  §  639  of 
the  Revised  Statutes,  on  account  of 
"prejudice  and  local  influence."  When 
the  case  got  to  the  circuit  court  it  was 
remanded,  on  the  ground  that  the 
executors  were  necessary  defendants  and 
citizens  of  the  same  state  with  the  com- 
plainant. It  was  held  that  the  order  re- 
manding the  case  was  proper.     American 


RBMOVAL  OF  CAUSES. 


687 


filed  the  proper  affidavit,  at  aay  time  before  the  trial  or  final  hearing  of  the 
suit,^"  it  should  be  removed. ^^  This  provision  was  not  embraced  in  the  act  of 
1875,  which  said  nothing  about  prejudice  or  local  influence,  and  was  not  in  con- 
flict with  that  act.  This  clause  of  §  639  remained,*^  and  was  complete  in  itself, 
furnishing  its  own  peculiar  cause  of  removal,  and  prescribing,  for  reasons  ap- 
propriate to  it,  the  time  within  which  it  must  be  done.  One  of  these  reasons 
was  that  the  prejudice  might  not  exist  at  the  beginning,  or  the  hostile  local  in- 
fluence might  not  become  known  or  developed  at  an  earlier  stage  of  the  proceed- 
ings. Congress,  therefore,  intended  to  provide  against  this  local  hostility,  when- 
ever it  existed,  up  to  the  time  of  the  trial. ^*^  The  act  of  1867,  relating  to  removal 
on  the  ground  of  prejudice  or  local  influence  or  subdivision  third  of  §  639,  was 
repealed  by  the  act  of  1887,^^  which,  by  new  regulations  of  removals  for  preju- 
dice or  local  influence,  supersedes  and  repeals  the  earlier  statutes  upon  this 
subject.^2  Jt  (Joes  not  describe  a  new  class  of  suits,  removable  from  the  state 
courts,  but  only  specifies  a  distinct  ground  for  removing  one  class  of  the  suits 
previously  defined,  namely,  that  class  in  which  there  is  a  controversy  between 
citizens  of  different  states. ^^ 

E.  Jurisdictional  Prerequisites  Fundamental. — The  existence  of  diverse 
citizenship,  or  other  equivalent  condition  of  jurisdiction,  is  fundamental;  the 
want  of  it  will  be  taken  notice  of  by  the  court  of  its  own  motion,  and  cannot  be 
waived  by  either  party. ''^ 

IV.    Amount  in   Controversy. 

Under  the  early  statutes  it  was  necessary  tiiat  the  matter  in  controversy,  ex- 


Bible  Society  v.  Price,  110  U.  S.  61,  62, 
28  L.  Ed.  70. 

The  proper  citizenship  must  exist  when 
the  action  is  commenced  as  well  as  when 
the  petition  for  removal  is  filed.  Young 
V.  Parker,  132  U.  S.  267,  270,  33  L.  Ed. 
352. 

Where  a  cause  of  action  is  vested  in  a 
trustee  the  court  looked  to  his  citizen- 
ship, and  not  to  the  residence  of  those 
persons  who  were  beneficially  interested 
in  the  subject  matter  of  the  litigation. 
Knapp  V.  Railroad  Co.,  20  Wall.  117,  124, 
22  h.  Ed.  328. 

87.  Proper  affidavit. — Hess  v.  Reynolds, 
113   U.   S.   73,  80,  28   L.   Ed.   927. 

The  act  of  1867  only  required  an  affi- 
davit of  the  party  that  he  had  reason  to 
believe  that  from  prejudice  or  local  in- 
fluence he  would  not  be  able  to  obtain 
justice  in  the  state  court.  Rev.  Stat.,  § 
639,  subdiv.  3.  In  re  Pennsylvania  Co.,  137 
U.  S.  451,  456,  34  L.  Ed.  738.  See,  also, 
Lexington  v.  Butler,  14  Wall.  282,  20  L. 
Ed.   809. 

88.  Hess  V.  Reynolds,  113  U.  S.  73,  80, 
28  L.  Ed.  927;  Hanrick  v.  Hanrick,  153  U. 
S.  192,  195,  38  L.  Ed.  685;  Gaines  v. 
Fuentes,  92  U.  S.  10,  19,  23  L.  Ed.  524; 
Case  of  the  Sewing  Machine  Companies, 
18  Wall.   553,   581,  21    L.    Ed.  914. 

The  restriction  of  the  11th  section  of 
the  judiciary  act  giving  original  jurisdic- 
tion to  the  circuit  courts,  but  providing 
that  they  shall  not  "have  cognizance  of 
any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assign- 
ment had  been  made."  does  not  apply  to 
cases  transferred  from  state  courts  under 


the  act  of  March  2,  1867,  giving  to  either 
party  in  certain  cases  a  right  to  transfer 
a  suit  brought  in  a  state  court  where 
either  makes  affidavit,  etc.,  "that  he  has 
reason  to  believe,  and  does  believe,  that 
from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such 
court."  Lexington  v.  Butler,  14  Wall.  282, 
20   L.    Ed.   809. 

The  provision  as  to  the  removal  of  a 
separable  controversy  had  no  application 
to  a  removal  on  the  ground  of  local  preju- 
dice,  under   the   act   of    March    2,    1867,    c. 

196,  14  Stat.  558.  Young  v.  Parker,  132 
U.  S.  267,  270,  33  L.  Ed.  352,  citing  Jef- 
ferson V.  Driver,  117  U.  S.  272,  29  L.  Ed. 
898. 

89.  Not  embraced  in  act  of  1875. — Hess 
r.  Reynolds,  113  U.  S-  73,  80,  28  L.  Ed. 
927;    Hanrick   v.    Hanrick.    1.^)3    U.    S.    192. 

197,  38  L.  Ed.  685;  Bible  Society  z:  Grove, 
101  U.  S.  610,  25  L.  Ed.  847;  Baltimore, 
etc.,  Railroad  v.  Bates,  119  U.  S.  464,  467, 
30   L.    Ed.   436. 

90.  Hess  V.  Reynolds,  113  U.  S.  73,  80. 
28   L.    Ed.  927. 

91.  Act  of  1867  repealed.— Fisk  7>. 
Henarie,  142  U.  S.  459,  406,  35  L.  Ed. 
1079. 

92.  Earlier  statutes  repealed. — Han- 
rick V.  Hanrick,  153  U.  S.  192,  197,  38  L. 
Ed.  685;  McDonnell  v.  Jordan,  178  U.  S. 
229,   238,   44   L.    Ed.   1048. 

93.  Cochran  t'.  Montgomery  County, 
199   U.    S.    260,   271,   50    L.    Ed.    182. 

94.  Jurisdictional  prerequisites  funda- 
mental.— Powers  7'.  Clicsapcako,  etc..  R. 
Co..  109  U.  S.  92.  98,  42  ]..  ]'a\.  673;  Mans- 
field, etc.,  R.  Co.  V.  Swan.  Ill  U.  S. 
379,  28  L.  Ed.  462.  And  see  .\vcrs  v. 
Watson.  113  U.  S.  594.  598,  28  L.  Ed. 
1093. 
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elusive  of  costs,  exceed  the  sum  of  $500.''^  But  by  the  act  of  March  3,  1887,  24 
Stat.  c.  373,  552,  553,  re-enacted  August  13,  1888,  25  Stat.  c.  866.  433,  435,  the 
matter  in  dispute  must  exceed  the  sum  or  value  of  two  thousand  dollars  in  order 
to  give  the  circuit  court  jurisdiction.^^  The  jurisdiction  of  the  circuit  court  can- 
not be  defeated  by  amending  the  declaration  in  the  state  court  so  as  to  reduce 
the  damages  claimed  below  the  jurisdictional  amount,  after  the  necessary  steps 
have  been  taken  for  the  transfer  of  the  cause.'''^  Where  it  is  proper  to  join  a 
number  of  causes  of  action  in  one  suit,  the  aggregate  amount  of  all  the  claims 
may  be  considered  in  determining  the  amount  in  controversy.^^  But  it  is  not 
competent  for  the  plaintiff  to  add  to  his  own  cause  of  action,  in  order  to  obtain 
jurisdiction  in  the  circuit  court,  on  the  removal  of  a  cause  to  that  court  on  the 
ground  of  diverse  citizenship,  claims  assigned  by  those  whose  citizenship  and 
residence  did  not  appear  either  in  the  complaint  or  in  the  petition  for  removal.''^ 
What  the  plaintiff'  claims  is  the  matter  in  dispute,  though  that  claim  may  be  in- 
capable of  proof,  or  only  in  part  well  founded. ^  A  petition  demanding  the  re- 
covery of  the  land  and  damages  equal  to  the  necessary  jurisdictional  amount  is 
sufficient,  as  it  can  hardly  be  supposed  that  the  land  itself  is  worth  nothing.^ 
Where  a  plaintiff  asserts,  as  his  cause  of  action,  a  claim  which  he  cannot  be 
legally  permitted  to  sustain  by  evidence,  a  mere  ad  damnum  clause  will  not  con- 
fer jurisdiction  on  the  circuit  court,  but  the  court  on  motion  or  demurrer,  or 
of  its  own  motion,  mav  dismiss  the  suit.'^ 


95.  Amount  in  controversy. — Gordon 
V.  Longest,  16  Pet.  97,  103,  10  L.  E^.  900; 
Case  of  the  Sewing  Machine  Companies, 
18  Wall.  553,  573,  21  L.  Ed.  914;  Kurtz  v. 
Moffitt,  115  U.  S.  487,  494,  29  L.  Ed.  458; 
In  re  Pennsylvania  Co.,  137  U.  S.  451, 
454,    34    L.    Ed.    738. 

96.  In  re  Pennsylvania  Co.,  137  U.  S. 
451,  454,  34  L-  Ed.  738;  Cochran  v.  Mont- 
gomery County,  199  U.  S.  260,  271,  50  L. 
Ed.  182;  Kinney  v.  Columbia  Sav.,  etc., 
Ass'n,  191  U.  S.  78,  80,  48  L.  Ed.  103; 
Madisonville  Traction  Co.  v.  St.  Bernard 
Min.    Co..   196   U.    S.  239,   49    L.    Ed.    462. 

97.  Amendment  to  affect  amount  in 
cntroversy. — Kanouse  v.  Martin,  15  How. 
1!)S,  14  L.  Ed.  660;  Thompson  v.  Butler, 
95  U.  S.  694,  696.  24  L.  Ed.  540;  Kirby  v. 
American  Soda  Fountain  Co.,  194  U.  S. 
141,    146,   48    L.    Ed.    911. 

98.  Where  several  causes  of  action  are 
joined. — Where  twenty-three  judgments 
were  held  by  the  same  party  jointly 
against  the  owner  of  a  certain  plantation 
and  each  of  twenty-three  tenants,  and 
their  validity  depended  upon  the  same 
facts,  he  was  entitled,  in  order  to  avoid 
a  multiplicity  of  actions,  and  to  protect 
himself  against  the  vexation  and  cost  that 
wr)uld  come  from  numerous  executions 
and  levies,  to  bring  one  suit  for  a  de- 
cree finally  determining  the  matter  in  dis- 
pute in  all  the  cases.  And  as,  under  the 
rules  of  equity  obtaining  in  the  courts 
of  the  United  States,  such  a  suit  could 
be  brought,  the  aggregate  amount  of  all 
the  judgments  against  which  he  sought 
protection,  upon  grounds  common  to  all 
the  actions,  is  to  be  deemed,  under  the 
act  of  congress,  the  value  of  the  matter 
in  dispute  in  the  courts  of  the  United 
States.  Marshall  v.  Holmes,  141  U.  S. 
589,   595,   35    L.    Ed.    870. 

99.  North    .\merican    Transp.,   etc.,    Co. 


r.   Morrison,   178  U.  S.  262,  269,  44   L.   Ed. 
1061. 

1.  Matter  in  dispute. — Kanouse  v.  Mar- 
tin, 15  How.  198,  208,  14  L.  Ed.  660;  Gor- 
don V.  Longest,  16  Pet.  97,  104,  10  L.  Ed. 
900. 

In  Bowman  v.  Chicago,  etc.,  R.  Co.,  115 
U.  S.  611,  614,  29  L.  Ed.  502,  the  court 
said:  "In  Smith  v.  Greenhow,  109  U.  S. 
669,  27  L.  Ed.  1080,  the  action  begun  in 
a  state  court  was  trespass  for  taking  and 
carrying  away  personal  property  of  the 
value  of  $100,  but  the  damages  were  laid 
at  $6,000.  On  the  removal  of  the  case  to 
the  circuit  court  of  the  United  States  it 
was  remanded,  on  the  ground  that  the 
case  was  not  one  arising  under  the  con- 
stitution or  laws  of  the  United  States. 
This  we  decided  was  error,  and,  there- 
fore, reversed  the  order  to  remand,  but. 
in  doing  so.  remarked  that,  'if  the  circuit 
court  had  found,  as  matter  of  fact,  that 
the  amount  of  damages  stated  in  the  dec- 
laration was  colorable,  and  had  been  laid 
beyond  the  amount  of  reasonable  expec- 
tation of  recovery,  for  the  purpose  of 
creating  a  case  removable  under  the  act 
of  congress,  *  *  *  the  order  remanding 
it  to  the  state  court  could  have  been  sus- 
tained.' This  was  said  in  reference  to 
th-e  requirement  of  the  removal  act  of 
1875,  which  limits  the  jurisdiction  of  the 
circuit  courts,  under  such  circumstances, 
to  cases  'where  the  matter  in  dispute  ex- 
ceeds *  *  *  the  sum  of  five  hundred  dol- 
lars,' but  it  is  equally  applicable  to  ap-. 
peals  and  writs  of  error  to  this  court 
where  our  jurisdiction  depends  on  the 
money    value    of    the    matter    in    dispute." 

2.  Ayers  v.  Watson,  113  U.  S.  594,  597, 
28   L.    Ed.   1093. 

3.  North  American  Tran=p.,  etc.,  Co.  7". 
Morrison,  178  U.  S-  2G2,  207,  44  L-  Ed. 
1061. 
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V.   Who  May  Remove  Suit. 

While  formerly  either  a  plaintiff  or  defendant  could  remove  a  suit  on  the 
ground  of  diversity  of  citizenship,  or  separable  controversy ,4  it  appears  on  the  face 
of  the  act  of  March  3,  1887,  as  corrected  by  the  act  of  August  13,  1888,  25  Stat. 
433,  c.  866,  §  2,  that  if  a  suit  arises  under  the  constitution  or  laws  of  the  United 
States,^  or  if  it  is  a  suit  between  citizens  of  different  states,  the  nonresident  de- 
fendant, if  there  be  but  one,  may  remove,  or  the  defendants,  if  there  be  more 
than  one  f  but  where  the  suit  is  between  citizens  of  diff'erent  states  and  there 
is  a  separable  controversy,  then  either  one  or  more  of  the  defendants  may  re- 
move.'^ The  right  to  remove  a  suit  on  the  ground  of  a  separable  controversy  is, 
by  the  statute,  confined  to  the  parties  actually  interested  in  such  controversy.* 
The  right  of  removal,  at  any  time  before  trial,  on  the  ground  of  prejudice  or 
local  influence,  was  restricted,  by  the  act  of  1887,  to  suits  in  which  there  is  a 
controversy  between  citizens  of  different  states ;  and  such  right,  in  suits  of  that 
character,  involving  no  federal  question,  now  belongs  only  to  the  defendant  who 
is  a  citizen,  or  to  the  defendants  who  are  citizens,  of  a  state  other  than  that  in 
which  the  suit  is  brought."     At  an  early  date  it  was  held  that  an  action  brought 


4.  Early   rule  as  to  who  might   remove. — 

Hanrick  z:  Hanrick,  153  U.  S.  192,  196, 
38  L.  Ed.  685;  Gibson  z'.  Bruce,  108  U.  S. 
561,  562,  27  L.  Ed.  825;  Case  of  the  Sew- 
ing Machine  Companies,  18  Wall.  553, 
582,  21  L.  Ed.  914;  Barney  v.  Latham, 
103  U.  S.  205,  26  L.  Ed.  514;  Blake  v. 
McKim,  103  U.  S.  336,  337,  26  L.  Ed. 
56,"?. 

But  even  at  an  early  date  the  right  of 
removal  was  given  only  to  a  defendant 
who  had  not  submitted  himself  to  state 
jurisdiction  nor  to  an  original  plaintiflf 
in  a  state  court  who,  by  resorting  to  that 
jurisdiction,  had  become  liable  under  the 
state  laws  to  a  cross  action.  West  v. 
Aurora  City,  6  Wall.  139,  141,  18  L.  Ed. 
819. 

5.  Who  may  remove  under  acts  of  1887, 
1888.— Chicago,  etc.,  R.  Co.  z'.  Martin,  178 
U.    S.   245,   247,   44    L.    Ed.    1055. 

6.  Chicago,  etc.,  R.  Co.  zk  Martin,  178 
U.  S.  245,  247,  44  L.  Ed.  1055;  Hanrick  v. 
Hanrick,  153  U.  S.  192,  197,  38  L.  Ed.  685; 
Cochran  v.  Montgomery  County,  199  U. 
S.  260,  273.  50  L.  Ed.  182;  Fisk  v.  Henarie, 
142  U.  S.  459,  468,  35  L.  Ed.  1079;  Tennes- 
see V.  Union,  etc..  Bank,  152  U.  S.  454, 
461,    38    L.    Ed.    511. 

Under  the  act  of  congress  of  March  3, 
1887,  24  Stat.  552,  c.  373,  it  is  the  defend- 
ant or  defendants  who  are  nonresidents 
of  the  state  in  which  the  action  is  pend- 
ing, who  may  remove  the  same  into  the 
circuit  court  and  defendants  who  are 
residents  of  such  state  arc  not  entitled  to 
removal.  Martin  r.  Snvdcr,  148  U.  S.  063. 
37   L.   Ed.   602. 

The  act  of  March  3.  1887,  c.  373.  which 
was  in  force  at  the  time  of  the  removal 
of  this  case,  authorized  any  civil  action 
brought  in  a  court  of  a  state  between 
citizens  of  different  states,  and  in  which 
the  matter  in  dispute  exceeded,  exclusive 
of  interest  nnd  costs,  the  sum  or  value  of 
$2,000,  to  I)c  removed  into  the  circuit 
court  of  the  United  States  "by  the  de- 
fendant or  defendants  therein,  being  non- 
residents of  that  state."  24  Stat.  552.  In 
10  U  S  Enc— 44 


order  to  be  a  "nonresident  of  that  state," 
within  the  meaning  of  this  statute,  the 
defendant  must  be  a  citizen  of  another 
state,  or  a  corporation  created  by  the 
laws  of  another  state.  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673,  676,  38 
L.  Ed.  311;  McCormick,  etc.,  Machine  Co. 
r.  Walthers,  134  U.  S.  41,  33  L.  Ed.  833; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 
36  L.  Ed.  768;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202,  36  L.  Ed.  943;  Martin 
v.   Snyder,   148   U.   S.   663,  37   L.   Ed.  602. 

The  twelfth  section  of  the  judiciary  act 
of  1789  applied  to  all  the  citizens  of  an- 
other state,  whether  corporations,  part- 
nerships, or  individuals.  Insurance  Co. 
z'.  Morse,  20  Wall.  445,  454,  22  L.  Ed. 
365. 

In  Mason  City,  etc.,  R.  Co.  v.  Boynton, 
204  U.  S.  570,  580.  51  L.  Ed.  629,  it  was 
held  that,  though  by  the  Iowa  statute,  in 
condemnation  proceedings.  the  land- 
owner is  the  plaintiff,  he  is  the  defendant 
within  the  meaning  of  the  removal  stat- 
ute for  the  purpose  of  removal  into  the 
circuit    court. 

7.  Chicago,  etc.,  R.  Co.  7'.  Martin,  178 
U.    S.    245,   247.   44    L.    Ed.    1055. 

8.  Only  persons  actually  interested 
may  remove. — Rand  t'.  Walker,  117  U.  S. 
340.  345,  29  L.  Ed.  907;  Merchants',  etc.. 
Storage  Co.  z\  Insurance  Co.,  151  U.  S. 
366,   387,   38    L.    Ed.    195. 

9.  Who  may  remove  for  prejudice  or 
local  influence. — Cochran  ?•,  ^Iontgome^y 
County,  199  U.  S.  260,  270,  50  L.  Ed.  182. 
See  Hanrick  z:  Hanrick,  153  U.  S.  192, 
197.   38    L.    Ed.    685. 

Under  the  act  of  March  2,  1867  (14 
Stat.  558\  providing  for  removal  on  the 
ground  of  prejudice  or  local  influence,  a 
suit  pending  in  a  state  court,  between  a 
citizen  of  the  state  in  which  the  suit  was 
brought  and  a  citizen  of  another  state, 
could  not.  on  the  application  of  the 
former,  be  removed  to  a  circuit  murt. 
Hurst  7'.  Western,  etc.,  R.  Co.,  93  U.  S. 
71,  23   L.   Ed.   805. 
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upon  a  recognizance  for  good  behavior  could  not  be  removed  to  the  circuit 
court  on  the  ground  that  the  defendant  was  an  ahen.^"  Under  the  act  of  1867 
an  ahen  defendant  could  remove. ^^  The  act  of  1875  excluded  aliens  from  the 
privilege  of  removal  on  the  grounds  of  separable  controversy  or  local  prejudice, 
which  they  had  theretofore  enjoyed.^-  But  it  has  been  held  that  where  two 
citizens  of  the  same  state  were  plaintiffs,  and  aliens  were  defendants,  the  suit 
would  be  removable. ^^  A  person  making  himself  a  party  to  the  "same  suit" 
voluntarily  subjects  himself  to  the  obstacles  which  thereby  prevent  the  removal 
of  his  controversy  to  the  circuit  court,  and  must  be  governed  accordingly. i* 
Where  one  is  sued  by  a  citizen  of  the  same  state  to  enforce  the  sale  of  property, 
and  another,  the  citizen  of  another  state,  is  made  a  party  to  the  suit  because  he 
holds  a  lien  on  the  property,  the  cause  is  not  removable  to  the  circuit  court. ^'^ 
A  party  substituted  for  another  by  operation  of  law  may  remove  a  case  on 
the  ground  of  his  diverse  citizenship.i*' 

VI.    Proceedings  for  Removal. 

A.     Petition — 1.    XAXURii. — A    petition    for    removal,    for    the    purpose    of 


10.  Removal  by  aliens. — Respublica  Vi 
Cobbett,  3   Dall.  4G7,  1  h.  Ed.   (i83. 

11.  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.   553,  580,  21   L.   Ed.  914. 

12.  Hyde  v.  Ruble,  104  U.  S.  407,  26  L- 
Ed.  823;  King  v.  Cornell,  106  U.  S.  395, 
398,  27  L.  Ed.  60;  Holland  v.  Chambers, 
no  U.  S.  59,  60,  28  L.  Ed.  70;  Ayers  v. 
Watson,  113  U.  S.  594,  28  L.  Ed.  1093; 
Baltimore,  etc..  Railroad  v.  Bates,  119  U. 
S  464,  467,  30  L.  Ed.  436;  Fisk  v.  Hen- 
arie,  142  U.  S.  459,  466,  35  L.  Ed.  1079; 
Merchants',  etc..  Storage  Co.  v.  Insur- 
ance Co.,  151  U.  S.  366,  368,  386,  38  L. 
Ed.  195;  O'Conor  v.  Texas,  202  U.  S. 
501,    507,    50    L.    Ed.    1120. 

13.  Evers  v.  Watson,  156  U.  S.  527,  532, 
39   L.    Ed.   520. 

14.  Interveners  or  substituted  parties. 
—Brooks  V.  Clark,  119  U.  S.  502,  513.  30 
L.  Ed.  482;  Fletcher  v.  Hamlet,  116  U. 
S  408  29  L.  Ed.  679;  Houston,  etc.,  R. 
Co.  V.  Shirley,  111  U.  S.  358,  28  L.  Ed. 
455;  Cable  v.  Ellis,  110  U.  S.  389.  28  L. 
Ed.  186,  approved;  Jefferson  v.  Driver, 
117  U.  S.  272,  274,  29  L.  Ed.  898;  Tor- 
rence  v.  Shedd,  144  U.  S.  527,  36  L.  Ed. 
528. 

In  Cable  v.  Ellis,  110  U.  S.  389,  398,  28 
L.  Ed.  186,  it  was  held  that  a  party  can- 
not by  his  petition  of  intervention,  after 
twenty  years  of  litigation  between  the 
original  parties,  introduce  a  new  and 
separate  controversy  into  the  suit,  which 
entitles  him  on  his  own  application  to 
transfer  the  whole  case  to  the  circuit 
court   of   the   United    States. 

"In  Ayers  v.  Chicago,  101  U.  S.  184, 
25  L.  Ed.  838,  a  bill  was  filed  in  a  state 
court  of  Illinois,  by  the  city  of  Chicago 
against  citizens  of  Illinois,  to  enforce  a 
deed  of  trust.  A  citizen  of  Alabama,  hav- 
ing a  judgment  against  one  of  the  de- 
fendants, and  claiming  a  lien  on  the 
property  covered  by  the  deed  of  trust, 
was  admitted  as  a  party  defendant  to  the 
suit,  and  filed  a  cross  bill  to  enforce  such 
lien,   and    removed   the   suit   into   the   fed- 


eral court,  on  the  ground  that  in  the 
original  suit  there  was  a  controversy 
wholly  between  him  and  the  original 
plaintiff,  and  that  in  the  cross  suit  the 
controversy  was  wholly  between  citizens 
of  different  states.  The  cause  was  re- 
manded, and  on  appeal  this  court  affirmed 
that  decision,  saying  that  the  original  bill 
and  the  cross  bill  constituted  one  suit; 
that  the  intervenor  was  allowed  to  take 
part  in  a  controversy  between  the  city 
and  the  debtor;  that  he  had  no  dispute 
with  the  debtor,  and  none  separably  with 
the  city;  that  he  and  the  debtor  had  a 
controversy  with  the  city  as  to  its  lien 
on  the  property;  that  the  debtor,  who  was 
on  the  same  side  of  the  controversy  with 
him,  was  a  citizen  of  the  same  state  with 
the  city;  and  that,  such  being  the  case, 
the  suit  was  not  removable."  Graves  v. 
Corbin,  132  U.  S.  571,  587,  33  L.  Ed.  462. 
In  Cable  v.  Ellis,  110  U.  S.  389,  398,  28 
L.  Ed.  186,  it  was  held  that  if  the  appli- 
cation of  the  intervenor  to  have  his  rights 
settled  in  this  suit  can  be  entertained  at 
all,  it  will  be  only  as  an  incident  to  the 
original  controversy,  and  whatever  would 
bar  a  removal  of  suit  before  he  inter- 
vened will  bar  him  afterwards,  even 
though  by  his  intervention  he  may  have 
raised    a    separate    controversy. 

15.  Ayers  v.  Chicago,  101  U.  S.  184, 
187,  25  L.   Ed.  838. 

16.  A  final  decree  of  the  proper  court 
dissolved  an  insolvent  life  insurance  com- 
pany of  Missouri,  and,  as  provided  by  the 
statutes  in  force,  vested,  for  the  use  and 
benefit  of  creditors  and  policy  holders,  its 
entire  property  in  A.,  a  citizen  of  that 
state  and  superintendent  of  her  insur- 
ance department.  Held,  that  a  suit  hav- 
ing been  previously  instituted  in  a  court 
of  Louisiana  by  citizens  of  the  latter  state 
against  the  company,  A.  was,  on  being 
admitted  a  party  tliereto,  entitled,  by  rea- 
son of  his  citizenship,  to  remove  it  to  the 
circuit  court  of  the  United'^  States.  Relfe 
V.   Rundle,   103  U.   S.  222,  26   L.   Ed.  337. 
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removal,  performs  the  office  of  pleadings.^'  A  petition  and  bond  for  removal 
are  ni  the  nature  of  process.  They  constitute  the  process  by  which  the  case  is 
transferred  from  the  state  to  the  federal  court. ^^ 

2.  Necessity  for  Petition.— To  obtain  the  transfer  of  a  suit,  the  party  desiring 
it  must  file  in  the  state  court  a  petition  therefor. ^'-^ 

3.  Jurisdiction  Depends  on  Statement  in  Petition.— The  jurisdiction  of 
the  circuit  court  or  removal  depends  upon  the  statements  made  in  the  petition 
for  removal. 2*^ 

4.  To  What  Court  Made. — Under  the  acts  providing  for  removal  on  the 
ground  that  the  controversy  involves  the  revenue  laws,  or  on  the  o-round  of 
local  influence,  the  application  is  made  to  the  circuit  court. ^^ 

5.  Joinder  of  Petitioners.— In  applications  for  removal  all  the  defendants 
should  join  in  the  application. ^^ 

6.  Construed  in    Connection   with   Other  Parts  of  the   Record. The 

petition  and  the  affidavits  which  accompany  it  are  to  be  taken  together  as  part 
of  the  same  instrument.  They  are  also  to  be  considered  in  connection  with  the 
other  parts  of  the  record  to  which  they  belong.^^ 

7.  Must  Set  Forth  Facts.— A  petition  for  the  removal  of  a  suit  from  a 
state  court  to  a  federal  court  is  insufficient,  unless  it  sets  forth  in  due  form  such 
as  is  required  in  good  pleading,  the  essential  facts  not  otherwise  appeari'no-  in 
the  case,  which,  under  the  act  of  congress,  are  conditions  precedent  to^'the 
cnange  of  jurisdiction. ^■i  The  petition  for  removal  must  set  out  facts  and  not 
mere  conclusions  of  law,^^  or  merely  the  belief  that  the  applicant  cannot  enforce 
his  rights  at  a  subsequent  stage  of  the  proceedings. 2«  But  in  a  case  where  it 
was  urged  that  the  petition  did  not  justify  removal,  because  the  alleo-ation  that 


17.  Nature  of  petition. — Carson  v.  Dun- 
ham, 121  U.  S.  421,  426,  30  L-  Ed.  992; 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 
S.    199,    202,    24    L.    Ed.    656. 

18.  Nature  of  petition  and  bond. — 
Kinney  v.  Columbia  Sav.,  etc.,  Ass'n,  191 
U.  S.  78,  82,  48  L.  Ed.  103;  Ex  parte  Wis- 
ner,   203   U.    S.   449,   460,   51   L.   Ed.   264. 

19.  Necessity  for  petition. — Railway 
Co.  V.  Ramsey,  22  Wall.  322,  328,  22  L. 
Ed.  823;  Case  of  the  Sewing  Machine 
Companies,  18  Wall.  553,  573,  21  L.  Ed. 
914;  Railway  Co.  v.  Whitton,  13  Wall. 
270,  289,  20  L.  Ed.  571;  Yulee  V.  Vose,  99 
U.    S.   539,   544,   25    L.    Ed.   355. 

20.  Jurisdiction  depends  on  statement 
in  petition. — Virginia  v.  Paul,  148  U.  S. 
107,  122,  37  L.  Ed.  386,  citing  Virginia  v. 
Rives,  100  U.  S.  313,  316,  25  L.  Ed.  667; 
Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U.  S. 
240,  33  L.  E^d.  144;  Graves  v.  Corbin,  132 
U.  S.  571,  590,  33  L.  Ed.  462.  And  see 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 
S.  199,  202,  24  L.  Ed.  656;  Mountain  View 
Min.,  etc.,  Co.  v.  McFadden,  180  U.  S. 
533,    534,    45    L.    Ed.    656. 

21.  To  what  court  petition  made. — 
Fisk  V.  Henarie,  142  U.  S.  459,  468,  35  L. 
Ed.  1079;  Virginia  v.  Paul,  148  U.  S.  107, 
115,   37    L.    Ed.   386. 

The  petition  should  be  presented  to 
the  circuit  court,  if  in  session,  or  if  it  be 
not,  to  the  clerk  thereof  at  his  office. 
Virginia  ?'.  Paul,  148  U.  S.  107,  115,  37 
L.    Ed.    380. 

22.  Joinder  of  petitioners. — Cochran  v. 
Montgomery  County,  199  U.  S.  260.  270, 
50    L.    Ed.    182;    Chicago,    etc.,    R.    Co.   v. 


Martm,  178  U.  S.  245,  44  L-  Ed.  1055; 
Gableman  v.  Peoria,  etc.,  R.  Co.,  179  u' 
S.   335,   337,   45    L.    Ed.    220. 

The  judgment  in  a  cause  regularly  re- 
moved to  the  circuit  court,  and  of  which 
the  circuit  court  took  jurisdiction,  all  de- 
fendants appearing  without  objection,  is 
a  valid  and  subsisting  prior  adjudication 
of  the  matter  in  the  controversy,  binding 
on  the  parties,  and  a  bar  to  further  ac- 
tion although  it  appeared  from  the  rec- 
ord that  all  of  the  defendants  did  not 
join  in  the  petition  for  removal,  those  not 
joining  being  citizens  of  the  same  state 
with  the  plaintiff.  Des  Moines,  etc.,  R. 
Co.  v.  Iowa  Homestead  Co.,  123  U  S 
552,    559,   31    L.    Ed.    202. 

23.  Construed  in  connection  with  other 
parts  of  the  record.— Yulee  f.  Vose  99 
U.   S.   539,   545,  25   L.    Ed.  355. 

24.  Petition  must  set  forth  facts.— 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U 
S.  199,  24  L.  Ed.  656;  Insurance  Co.  t-' 
Pechner,  95  U.   S.   183,   186,  24   L-    Ed.  427. 

The  petition  must  set  forth  the  nature 
of  the  suit  or  prosecution.  Virginia  v 
Paul,   148   U.    S.    107,   115,   37   L.    Ed.   386. 

"A  petition  must  state  facts  sufficient 
to  entitle  him  to  have  tlie  transfer  mafic. 
This  cannot  be  done  without  showing 
that  the  circuit  court  would  have  juris- 
diction of  the  suit  when  transferred.  The 
one  necessarily  includes  the  other."  Rail- 
way Co.  7'.  Ramsey,  22  Wall  3''''  3'>8  '>'' 
L.    Ed.   823.  ""'     "  '   "" 

25.  Carson    7'.    Duiiliani,    121    U     S     4"! 
426.   30    L.    Kd.   992. 

26.  Virginia  7'.   Rives,   100  U.  S    313    3'>0 
25   L.    Ed.   667. 
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the  time  had  not  arrived  at  which  the  defendant  was  required  to  answer  or 
plead  was  an  allegation  of  a  conclusion  of  law,  it  was  held  that  allegations  which 
involve  such  conclusions  import  that  the  facts  which  justify  them  are  true. 
Many  such  allegations  are  permitted  to  avoid  an  intolerahle  prolixity  on  matters 
not  likely  to  be  controverted.-" 

8.  Where  Original  Papers  Destroyed. — Where  the  original  papers  have 
been  destroyed,  but  a  stipulation  of  the  parties  shows  jurisdictional  facts,  the 
omission  to  do  so  in  the  petition  may  be  overlooked.-** 

9.  Averments  as  to  Citizenship. — When  the  jurisdiction  of  the  circuit  court 
depends  upon  the  citizenship  of  the  parties  such  citizenship,  or  the  facts  which 
in  legal  intendment  constitute  it,  must  be  distinctly  and  positively  averred  in 
the  pleadings,  or  appear  affirmatively  and  with  equal  distinctness  in  other  parts 
of  tlie  record.-^  But  such  citizenship  need  not  be  averred  in  the  petition  for 
removal  where  it  is  shown  by  the  record.-^*^  So  an  averment  that  parties  reside,^  ^ 
or  that  a  firm  does  business,  in  a  particular  state,  or  that  a  firm  is  "of"  that 
state,  is  not  sufficient  to  show  citizenship  in  such  state.^^  f^g  petition  must  not 
only  aver  tliat  the  i)l:niitiff  i?  a  citizen  of  a  different  state  than  that  of  the  defend- 


27.  Allegations  permitted  to  avoid 
prolixity. — Remington  z'.  Central  Pac.  R. 
Co.,    198    U.    S.    9.5,    98,    49    L.    Ed.    959. 

28.  Where    original    papers    destroyed. 

—In  Denny  v.  Pironi,  141  U.  S.  121,  124, 
35  L.  Ed.  657,  the  court  said:  "Thus  in 
Railway  Co.  v.  Ramsey,  22  Wall.  322,  328, 
22  L.  Ed.  823,  which  was  a  case  removed 
from  a  state  court,  the  averment  of  citi- 
zenship did  not  appear  in  the  pleadings, 
but  the  parties,  by  stipulation  and  agree- 
ment placed  on  file,  and  made  part  of  the 
record,  admitted  that  the  cause  was 
lirought  into  the  circuit  court  by  transfer 
from  the  state  court  in  accordance  with 
the  statutes  in  such  case  provided.  By 
the  same  stipulation  it  was  made  to  ap- 
pear that  all  the  original  files  in  the  cause 
had  been  destroyed  by  fire.  The  court 
held  that,  while  consent  of  parties  can- 
not give  the  courts  of  the  United  States 
jurisdiction,  they  may  admit  facts  which 
show  jurisdiction,  and  the  courts  may 
act  judicially  upon  such  admission,  and 
that  it  would  be  presumed  that  the  pe- 
tition for  removal  stated  facts  sufficient 
to  entitle  the  party  to  have  the  trans- 
fer made.  Said  the  Chief  Justice,  speak- 
ing for  the  court:  'As  both  the  court  and 
the  parties  accepted  the  transfer,  it  can- 
not for  a  moment  be  doubted  that  the 
fdes  did  then  contain  conclusive  evidence 
of  the  existence  of  the  jurisdictional 
facts.'  In  Briges  t'.  Sperry,  95  U.  S.  401, 
24  L.  Ed.  390,  the  bill  showed  no  juris- 
diction in  the  circuit  court;  but  as  the 
proceedings  in  the  state  court,  which 
were  held  to  l)e  pmperly  part  of  the  rec- 
ord, showed  that  the  case  was  removed 
from  the  state  court  to  the  federal  court 
on  account  of  the  citizenship  of  the  par- 
ties, the  jurisdiction  was  sustained.  The 
same  ruling  was  made  in  Steamship  Co. 
V.   Tugman,   106   U.    S.    118,  27   L.    Ed.   87." 

29.  Citizenship  of  parties  must  appear. 
— Grace  t'.  American  Cent.  Tns.  Co.,  109 
U.  S.  278,  27  L.  Ed.  932.  See  Removal 
Cases.  100  U.  S.  457,  475,  25  L.  Ed.  593. 


30.  Bondurant  v.  Watson,  103  U.  S.  281, 
285,  26  L.  Ed.  447;  Gold-Washing,  etc., 
Co.  V.  Keyes,  96  U.  S.  199,  24  L.  Ed.  656; 
Briges  v.  Sperry,  95  U.  S.  401,  24  L.  Ed. 
390;  Robertson  v.  Cease,  97  U.  S.  646,  24 
L.  Ed.  1057;  Steamship  Co.  v.  Tugman, 
106  U.  S.  118,  122,  27  L.  Ed.  87;  Railway 
Co.  V.  Ramsey,  22  Wall.  322,  22  L.  Ed. 
823. 

31.  Averment  of  residence  not  aver- 
ment of  citizenship. — Grace  v.  American 
Cent.  Ins.  Co.,  109  U.  S.  278,  27  L.  Ed. 
932;  Pennsylvania  Co.  v.  Bender,  148  U. 
S.    255,    257,   37    L.    Ed.    441. 

In  Parker  v.  Overman,  18  How.  137, 
15  L.  Ed.  318,  a  petition  for  removal  was 
held  defective  in  that  it  simply  alleged 
residence  and  not  citizenship.  Kinney  v. 
Columbia,  etc.,  Loan  Ass'n,  191  U.  S.  78, 
82,  48  L.   Ed.   103. 

Where  a  petition  for  removal  stated 
that  the  plaintiff  was  a  resident  of  the 
state  of  Ohio  and  the  defendant  was  a 
corporation  duly  incorporated  under  and 
by  virtue  of  the  laws  of  the  state  of 
Pennsylvania  and  was  a  citizen  of  that 
state,  and  that  the  matters  in  contro- 
versy in  the  suit  were  wholly  between 
citizens  of  different  states,  it  failed  to 
show  of  what  state  plaintiff  was  a  citizen. 
Neel  V.  Pennsylvania  Co.,  157  U.  S.  153, 
39    L.    Ed.    654. 

An  averment  in  a  declaration  that  the 
defendant  is  a  corporation  created  by  an 
act  of  the  legislature  of  the  state  of  New 
York,  located  in  Aberdeen,  Mississippi, 
and  doing  business  there  under  the  laws 
of  the  state,  is  not  an  averment  that  the 
defendant  is  a  citizen  of  Mississippi.  In- 
surance Co.  7'.  Francis,  11  Wall.  2H),  20 
L.    Ed.   77. 

That  "citizenship"  and  "residence"  are 
not  synonymous  terms  was  held  in  Parker 
7'.  Overman.  IS  How.  137,  15  L.  Ed.  318; 
Kinney  z'.  Columbia,  etc..  Loan  .'\ss'n,  191 
U.  S.  78,  82,  48  L.  Ed.  103. 

32.  Grace  z'.  American  Cent.  Ins.  Co., 
109    U.    S.   278,    27    L.    Ed.    932. 
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ant,  but  it  must  specify  of  what  state.^^  Where  an  action  is  removed  to  the 
circuit  court  on  the  ground  of  diverse  citizenship,  the  existence  of  such  diverse 
citizenship  at  the  commencement  of  the  suit,  as  well  as  when  the  removal  was 
asked,  must  appear  affirmatively  in  the  petition,  or  in  the  record.-''*  A  petition 
for  removal  must  state  the  personal  citizenship  of  the  parties,  and  not  their 
official  citizenship,  if  there  can  be  such  a  thing. ^^ 

10.  Averment  as  to  Federal  Question. — It  is  well  settled  that  a  case  cannot 
be  removed  from  a  state  court  into  the  circuit  court  on  the  sole  ground  that  it 
is  one  arising  under  the  constitution,  laws  or  treaties  of  the  United  States,  unless 
that  appears  by  the  plaintiff's  statement  of  his  own  claim,  and,  if  it  does  not 
so  appear,  the  want  cannot  be  supplied  by  any  statement  in  the  petition  for 
removal  or  in  the  subsequent  pleadings. ^^     It  is  not  enough  for  the  partv  who 


33.  Petition  must  specify  of  what  state 
plaintiff  is  a  citizen. — A  petition  of  a  de- 
fendant for  removal  set  forth  his  citizen- 
ship to  be  in  the  state  of  Arkansas  and 
alleged  that  none  of  the  complainants 
were  citizens  of  that  state,  but  the  rec- 
ord contained  no  evidence,  allegation  or 
statement  as  to  the  citizenship  of  any 
of  them.  It  was  held  that  the  fact  that 
the  defendant  was  a  citizen  of  such  state, 
in  connection  with  the  fact  that  none  of 
the  complainants  were  citizens  of  that 
state,  was  not  sufficient  to  give  jurisdic- 
tion in  a  circuit  court  of  the  United 
States;  and  that  such  petition  was  in- 
sufficient unless  it  was  disclosed  by  the 
record  that  the  complainants  were  citi- 
zens of  some  other  named  state  or  states 
than  Arkansas,  or  aliens.  Cameron  v. 
Hodges,  127  U.  S.  322,  324,  32  L.  Ed.  132, 
citing  Brown  v.  Keene,  8  Pet.  112,  115,  8 
L.    Ed.    885. 

34.  Diversity  of  citizenship  at  commence- 
ment of  suit  must  appear. — La  Confiance 
Compagnie  2:  Hall,  137  U.  S.  61,  62,  34  L- 
Ed.  573:  Stevens  z:  Nickols,  130  U.  S.  230, 
32  L.  Ed.  914;  Crehore  v.  Ohio,  etc.,  R. 
Co.,  131  U.  S.  240.  33  L.  Ed-  144;  Jack- 
son 7'.  Allen,  132  U.  S.  27,  33  L.  Ed.  249; 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 
S.  199,  202,  24  L.  Ed.  656;  Metcalf  v. 
Watertown,  128  U.  S.  586,  32  L.  Ed.  543; 
Morris  -■.  Gilmer,  129  U.  S.  315,  325,  32 
L.  Ed.  600;  IMattingly  7'.  Northwestern 
Virginia  R.  Co.,  158  U.  S.  53,  56,  39  L. 
Ed.  894:  Kellam  7'.  Keith,  144  U.  S.  568, 
36  L.  Ed.  544:  Insurance  Co.  z'.  Pechner, 
95   U.    S.    183,    24    L.    Ed.'  427. 

35.  Personal  citizenship  must  be  shown. 
— Amory  ?-.  Amory,  95  U.  S.  186,  187,  24 
L.  Ed.  428,  cited  in  Gold-Washing,  etc., 
Co.  f.  Keyes,  96  U.  S.  199,  202,  24  L.  Ed. 
656. 

A  petition  for  the  removal  from  a  state 
court  of  a  suit  brought  by  the  plaintiffs 
in  their  representative  capacity  as  execu- 
tors is  insufficient,  under  the  act  of  March 
2,  1867  (14  Stat.  558),  where  the  defend- 
ant, who  is  not  a  citizen  of  the  state 
where  the  suit  is  brought,  allesjcs,  so  far 
as  the  citizenship  of  the  plaintiffs  is  con- 
cerned, that  they,  "as  such  executors," 
are  citizens  of  that  state.  .Amory  T'. 
Amory.  9."   U.   S.  186,  2-4    T  .   Ed.    12^. 

36.  Averment  as  to  federal  question. — 
Acts    of    March    3,    1887,    c.    373    (24    Stat. 


552),  and  August  13,  1888,  c.  866  (25  Stat. 
433).  Gableman  v.  Peoria,  etc.,  R.  Co., 
179  U.  S.  335,  337,  45  L.  Ed.  220;  Walker 
7'.  Collins,  167  U.  S.  57,  59,  42  L.  Ed.  76; 
East  Lake  Land  Co.  v.  Brown,  155  U.  S. 
488,  39  L.  Ed.  233;  Postal  Tel.  Cable  Co. 
V.  Alabama,  155  U.  S.  482,  487,  39  L.  Ed. 
231;  Tennessee  7'.  Union,  etc.,  Bank,  152 
U.  S.  454,  38  L.  Ed.  511;  Boston,  etc.,  Min. 
Co.  V.  Montana  Ore.,  etc.,  Co.,  188  U.  S. 
632,  639,  47  L.  Ed.  626;  Chappell  v.  Water- 
worth,  155  U.  S.  102,  107,  39  L.  Ed.  85; 
East  Lake  Land  Co.  v.  Brown,  159  U. 
S.  252;  Oregon,  etc.,  R.  Co.  v.  Skottowe, 
162  U.  S.  490,  495,  40  L.  Ed.  1048;  Oregon, 
etc.,  R.  Co.  v.  Mullan,  162  U.  S.  498,  40  L. 
Ed.  1051;  Oregon,  etc.,  R.  Co.  v.  Conlin, 
162  U.  S.  498,  40  L.  Ed.  1051;  Texas,  etc., 
R.  Co.  z^.  Cody,  166  U.  S.  606,  608,  41  L. 
Ed.  1132;  Arkansas  v.  Kansas,  etc..  Coal 
Co.,  183  U.  S.  185,  188,  46  L.  Ed.  144; 
United  States  v.  American  Bell  Tel.  Co., 
159  U.  S.  548,  553,  40  L.  Ed.  255;  Pratt 
V.  Paris  C-^s  Light,  etc.,  Co.,  168  U.  S. 
255,  258,  42  L.  Ed.  458;  Western  Union 
Tel.  Co.  V.  Ann  Arbor  R.  Co.,  178  U.  S. 
239,  242,  44  L.  Ed.  1052;  Minnesota  7'. 
Northern  Securities  Co.,  194  U.  S.  48,  64, 
48  L.  Ed.  870.  See,  also.  Defiance  Water 
Co.  7'.  Defiance,  191  U.  S.  184,  191,  48  L. 
Ed.  140:  Galveston,  etc.,  R.  Co.  v.  Texas, 
170  U.  S.  226,  236.  42  L.  Ed.  1017;  Carson 
7'.  Dunham.  121  U.  S.  421,  429,  30  L.  Ed. 
992:  Third  St.,  etc.,  R.  Co.  7'.  Lewis.  173 
U.  S.  457.  460,  43  L.  Ed.  766,  citing  Met- 
calf 7'.  Watertown,  128  U.  S.  580,  .589.  32 
L.  Ed.  543;  Colorado,  etc.,  Min.  Co.  7. 
Turck,    1.50    U.    S.    138,   37    L.    Ed.    1030. 

In  Gold-Washing,  etc.,  Co.  v.  Keyes. 
96  U.  S.  199,  203,  24  L.  Ed.  656.  it  was 
decided  that,  "before  a  circuit  court  can 
be  required  to  retain  a  cause  under  this 
jurisdiction  it  must  in  some  form  appear 
upon  the  record,  by  a  statement  of  fact-, 
'in  lecal  and  logical  form,  such  as  is  re- 
quired in  good  pleading.'  that  the  suit  is 
one  which  'really  and  substantially  in- 
volves a  dispute  or  controversy'  as  to 
a  right  which  depends  upon  the  construc- 
tion or  effect  of  the  constitution,  or  some 
law  or  treaty,  of  the  United  States."  Car- 
son 7'.  Dunham,  121  IT.  S.  421,  426,  30  L 
Ed.  992;  Gibbs  7'.  Crandall.  120  U.  S. 
105,  108,  .30  L.  Ed.  590:  Chicago,  etc.,  R. 
Co.  7'.  Martin,  178  U.  S.  245,  250.  44  L. 
Ed.    1055,    citing    Blackburn    z:    Portlanel 
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seeks  a  removal  of  his  cause  to  say  that  the  suit  is  one  arising  under  the  consti- 
tution, tie  must  state  the  facts  so  as  to  enable  the  court  to  see  vvliether  the  right 
he  claims  does  really  and  substantially  depend  on  a  construction  of  that  instru- 
ment.-''' Jurisdiction  is  not  conferred  by  allegations  that  defendant  intends  to 
assert  a  defense  based  on  the  constitution  or  a  law  or  treaty  of  the  United  States, 
or  under  statutes  of  the  United  States,  or  of  a  state,  in  conflict  with  the  consti- 
tution.-'^*  The  cjuestion  whether  a  party  claims  a  right  under  the  constitution 
or  laws  of  the  United  States  is  to  be  ascertained  by  the  legal  construction  of 
his  own  allegations,  and  not  by  the  elYect  attributed  to  those  allegations  by  the 
adverse  party.'^^ 

11.  Rki'Erkxce  to  Wrong  St.ntutk. — The  fact  that  a  petition  which  in  fact 
claims  the  right  of  removal  under  one  act,  refers  to  anotlier.  will  not  render  the 
petition  void."*" 


Gold  Min.  Co.,  17.5  U.  S.  571,  44  L.  Hd. 
276. 

In  Mountain  View  Min..  etc..  Co.  v.  Mc- 
Fadden,  180  U.  S.  533,  535,  45  L.  Ed.  656, 
the  court  said:  "In  Spokane  Falls,  etc.. 
R.  Co.  V.  Ziegler,  167  U.  S.  65,  42  L.  Ed. 
79,  plaintiff  alleged  in  his  complaint  that 
he  was  in  possession  as  a  preemptor,  of 
a  tract  of  land,  and  entitled  to  a  patent 
for  the  same  from  the  United  States; 
that  the  defendant  company,  being  a  cor- 
poration of  the  territory  of  Washington, 
had  seized  a  strip  of  his  land  and  appro- 
priated it  for  railroad  purposes  without 
his  consent  and  without  having  compen- 
sated him  therefor;  but  that  the  entry  on 
and  seizure  of  the  land  was  under  and 
pursuant  to  the  laws  of  the  territory  of 
Washington  authorizing  railroad  compa- 
nies to  appropriate  land  for  right  of  way 
for  railroad  tracks.  As  we  had  judicial 
knowledge  that  the  authority  of  the  terri- 
tory to  legislate  in  respect  of  the  right 
of  a  territorial  railroad  corporation  to 
enter  upon  the  public  lands  of  the  United 
States  wa=;  derived  from  the  act  of  con- 
gress of  March  3,  1875,  we  held  that  the 
plaintiff's  compkint  disclosed  the  case  of 
a  contest  between  a  settler  claiming  title 
under  the  laws  of  the  United  States  and 
a  railroad  company  claiming  a  right  under 
an    act   of   congress." 

It  has  been  often  decided  by  the  su- 
preme court  that  a  suit  may  be  said  to 
arise  under  the  constitution  or  laws  of 
the  United  States,  within  the  meaning  of 
the  act  of  1875,  even  where  the  federal 
question  upon  which  it  depends  is  raised, 
for  the  first  time  in  the  suit,  by  the  an- 
swer or  plea  of  the  defendant.  But  these 
were  removal  cases,  in  each  of  which  the 
grounds  of  federal  jurisdiction  were  dis- 
closed either  in  the  pleadings,  or  in  the 
petition  or  affidavit  for  removal;  in  other 
words,  the  case,  at  the  time  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States  attached,  by  removal,  clearly  pre- 
sented a  question  or  questions  of  a  fed- 
eral nature.  Metcalf  v.  Watertown,  128 
U.  S.  586,  588,  32  L.  Ed.  543,  citing  Rail- 
road Co.  V.  Mississippi,  102  U.  S.  135.  140, 
26  L.  Ed.  96;  Ames  t'.  Kansas,  111  U.  S. 
449,  462,  28  L.  Ed.  482:  Pacific  R.  Re- 
moval  Cases,   115   U.   S.   1,  H,   29   L.    Ed. 


:U9;    Southern    Pac.    R.    Co.   v.    California, 
118   U.   S.    109,   112,  30   L.   Ed.    103. 

37.  Gibbs  v.  Crandall,  120  U.  S.  105, 
108,   30    L.    Ed.    590. 

In  Powell  V.  Brunswick  County,  150  U. 
S.  433,  440,  37  L.  Ed.  1134,  it  is  said:  "If 
it  appear  from  the  record  by  clear  and 
necessary  intendment  that  the  federal 
question  must  have  been  directly  involved 
so  that  the  state  court  could  not  have 
given  judgment  without  deciding  it,  that 
will  be  sufficient;  but  resort  cannot  be 
had  to  the  expedient  of  importing  into  the 
record  the  legislation  of  the  state  as  ju- 
dicially known  to  its  courts,  and  holding 
the  validity  of  such  legislation  to  have 
been  drawn  in  question,  and  a  decision 
necessarily  rendered  thereon,  in  arriving 
at  conclusions  upon  the  matters  actually 
presented  and  considered."  Mountain 
View  Min.,  etc.,  Co.  v.  McFadden,  180  U. 
S.  533,  535,  45  L.  Ed.  656.  And  see 
Yazoo,  etc..  R.  Co.  v.  Adams,  180  U.  S. 
41,  45   L.   Ed.   415. 

.\  petition  by  a  county  treasurer  was 
filed  in  a  state  court  seeking  the  collection 
of  certain  taxes.  It  was  held  that  the  case 
was  improvidently  removed  into  the  cir- 
cuit court,  notwithstanding  the  petition 
stated  that  defendants  declined  to  pay  on 
the  ground  that  the  law  imposing  the 
taxes  was  in  violation  of  the  constitution 
of  the  United  States.  Sawj'cr  t'.  Kocher- 
spcrger.   170  U.   S.   303,  42   L.    Ed.    1046. 

38.  Jurisdiction  not  conferred  by  alle- 
gations as  to  defense. — .Arkansas  v.  Kan- 
sas, etc.,  Coal,  Co.,  183  U.  S.  185,  188,  46 
L.  Ed.  144,  cited  in  Boston,  etc.,  Min.  Co. 
r.  Montana  Ore,  etc.,  Co.,  188  U.  S.  632, 
639,    47    L.    Ed.    626. 

39.  How  federal  auestion  ascertained. 
—Central  R.  Co.  ?■.  Mills,  113  U.  S.  249, 
257,  28  L.  Ed.  949;  Tennessee  v.  Union, 
etc..  Bank.  152  U.  S.  454,  460,  38  L.  Ed. 
511. 

40.  Reference  to  wrong  statute. — In 
Canal,  etc.,  R.  Co.  7'.  Hart,.  114  U.  S.  654, 
660,  28  L.  Ed.  226,  the  petition  for  the 
removal  of  the  cause  to  the  federal  cir- 
cuit court  stated  that  the  removal  was 
desired  in  pursuance  of  the  Revised  Stat- 
utes of  the  United  States,  §  630.  subdivi- 
sion 3.  and  besides  the  petition  made  out 
a   case   for   removal   under   §   2   of  the   act 
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12.  Surplusage. — Surplusage  in  the  petition  will  not  render  it  insufficient 
in  form.'*^ 

13.  Multifariousness. — Multifariousness  in  the  petition  will  not  prevent 
the  state  court  from  granting  the  petition  for  removal.-*^ 

14.  Waiver  of  Defects  or  Informalities. — Defects  or  informalities  in  the 
petition  may  be  waived."*^ 

15.  Presumptions. — Where  it  is  not  shown  when,  or  at  whose  instance,  or 
upon  what  grounds  the  removal  was  effected,  or  a  copy  of  the  petition  or  the 
substance  of  it,  is  neither  incorporated  in  the  bill  nor  annexed  thereto,  every- 
thing must  be  presumed  against  the  pleader ."*■* 

16.  Signature. — If  the  petition  is  not  signed  and  objection  thereto  is  made 
in  the  state  court,  the  defect — if  in  fact  there  is  one — will,  no  doubt,  be  cured 
by  the  signature  of  counsel.'*^ 

17.  Affidavit  and  Certificate. — The  petition  should  be  verified  by  affidavit, 
and  supported  by  certificate  of  counsel.^*'  But  the  absence  of  an  oath  to  the 
petition  is,  at  most,  only  an  informality,  which  can  be  waived. ■*" 

18.  Amendments. — If  upon  the  face  of  the  petition  and  of  the  whole  record 
of  the  state  court,  sufficient  grounds  for  removal  are  shown,  the  petition  may 
be  amended  in  the  circuit  court,  by  leave  of  that  court,  by  stating  more  fully 
and  distinctly  the  facts  which  support  those  grounds.^^     And  the  circuit  court 


of  March  3, 1875, 18  Stat.  470.  It  was  held/ 
that  the  reference  to  the  prior  statute  did 
not  impair  the  efficacy  of  the  facts,  nor 
the  sufficiency  of  the  case  made  for  re- 
moval under  the  act  of  1875.  Citing  Re- 
moval Cases,  100  U.  S.  457,  471,  25  L. 
Ed.    593. 

41.  Surplusage. — Removal  Cases,  100 
U.   S.   457,  471,  25   L.   Ed.   593. 

42.  Multifariousness. — Barney  v.  Latham, 
103    U.    S.    205,    26    L.    Ed.    514. 

"The  state  court  ought  not  to  disre- 
gard the  petition,  upon  the  ground  that, 
in  its  opinion,  the  plaintiffs,  against  whom 
a  removal  is  sought,  had  united  causes 
of  action  which  should  or  might  have 
been  asserted  in  separate  suits.  Those 
are  matters  more  properly  for  the  de- 
termination of  the  trial  court,  that 
is,  the  federal  court,  after  the  cause  is 
there  docketed.  If  that  court  should  be 
of  opinion  that  the  suit  is  obnoxious  to 
the  objection  of  multifariousness  or  mis- 
joinder, and  for  that  reason  should  require 
the  pleadings 'to  be  reformed,  both  as  to 
subject  matter  and  parties,  according  to 
the  rules  and  practice  which  obtain  in  the 
courts  of  the  United  States,  and  if,  when 
that  is  done,  the  cause  does  not  really  and 
substantially  involve  a  dispute  or  con- 
troversy within  the  jurisdiction  of  that 
court,  it  can,  under  the  fifth  section  of  the 
act  of  1875,  dismiss  the  suit,  or  remand 
it  to  the  state  court  as  justice  requires." 
Barney  v.  Latham,  103  U.  S.  205.  216,  26  L. 
Ed.  514. 

43.  Waiver  of  defects  or  informalities. 
• — Pacific  R.  Removal  Cases,  115  U.  S.  1, 
17,  29  L.  Ed.  319;  .^vers  7'.  Watson.  113 
U.  S.  594,  598,  2S  L.  Ed.  1093.  See  post, 
".Affidavit   and    Certificate,"   VI,    A.    17. 

44.  Presumptions. — Evers  ?■.  Watson, 
156  U.  S.  527.  531,  39  L.   Ed.  520. 

45.  Signature. — Removal  Cases,  100  L^. 
S.    457.    471,   25    L.    Ed.    593. 


46.  Affidavit  and  certificate. — Virginia 
f.   Paul,   148   U.   S.   107,   115,  37   L.   Ed.   386. 

"So  far  as  the  accused  is  concerned, 
the  law  requires  him  to  state  and  verify 
the  facts,  and  from  them  the  court  will 
deterrnine  whether  such  denial  or  inabil 
ity  exists  His  naked  averment  of  such 
denial  or  inability  can  hardly  be  deemed 
sufficient;  if  it  were  so,  few  prosecutions 
would  be  retained  in  a  state  court  for  in- 
sufficient allegations  when  the  accused 
imagined  he  would  gain  by  the  retnoval." 
Virginia  v.  Rives,  100  U.  S.  313,  332,  25 
L.    Ed.    667. 

47.  Canal,  etc..  R.  Co.  -•.  Hart.  114  U. 
S.    654,    660,    29    L.    Ed.    226. 

48.  When  petition  may  be  amended. — 
Carson  z\  Dunham,  121  U.  S.  421,  427,  30 
L.  Ed.  992;  Martin  v.  Baltimore,  etc.,  R. 
Co.,  151  U.  S.  673,  690,  691,  38  L.  Ed.  311; 
Powers  V.  Chesapeake,  etc.,  R.  Co.,  169 
U.    S.    92,    101,    42    L.    Ed.    673. 

In  Carson  v.  Dunham,  121  U.  S.  421, 
422.  30  L.  Ed.  992,  it  was  held  that  a 
petition  for  removal  might  be  amended  in 
the  circuit  court  where  the  petition,  on 
its  face,  showed  a  right  to  the  transfer, 
and  the  amendment  was  germane  to  the 
petition,  and  did  no  more  than  set  forth 
in  proper  form  what  had  before  been  im- 
perfectly  stated. 

If  the  jurisdictional  facts  are  not  prop- 
erly stated,  there  is  no  good  reason  why 
an  amendment  should  not  be  allowed,  so 
that  they  may  be  properly  stated.  Ayers 
TV  \\'atson.  113  U.  S.  594.  598.  28  L.  Ed. 
1093.  cited  in  Martin  t'.  Baltimore,  etc.,  R. 
Co..   151    U.   S.   673.   690.   38   L.    Ed.   311. 

But  if  the  jurisdictional  facts  upon  which 
the  right  of  removal  depends  are  not 
made  to  appear  upon  the  record  of  the 
state  court,  the  circuit  court  cannot  al- 
low an  amendment  of  the  petition.  Cre- 
hore  7'.  Ohio.  etc..  R.  Co.,  131  U.  S.  240, 
33  L.   Ed.  144;  Jackson  7'.  Allen,  132  U.  S. 
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may  permit  amendment  of  pleadings  to  show  diverse  citizenship.'*^  But  where 
it  appears  from  the  record  that  tlie  citizenship  of  the  parties  at  the  commence- 
ment of  the  action,  as  well  as  at  the  time  the  petition  for  removal  was  filed, 
was  not  sufficiently  shown  and  that  therefore  the  jurisdiction  of  the  state  courc 
was  never  divested,  the  defect  cannot  be  cured  by  amendment.^^  It  has  been 
held  proper  under  the  act  of  1875  for  the  state  court  to  allow  an  amendment 
of  a  petition  for  removal  on  the  ground  of  diverse  citizenship,  such  amended 
petition  being  filed  for  the  purpose  of  setting  out  an  additional  ground  of 
removal."' 1  But  the  denial  by  a  state  court  of  an  application  to  amend  a  petition 
for  removal  is  not  the  denial  of  any  right  secured  by  the  constitution  of  the 
United  States.^- 

19.  Estoppel  to  Deny  Averments  of  Petition. — It  has  been  held  that  where 
the  defendant  was  a  citizen  of  a  state  other  than  that  alleged  by  him  in  his 
petition  for  removal  the  words  in  the  petition  describing  him  as  of  such  state 
were  words  of  mere  description,  and  as  such  could  not  estop  him  from  showing 
the  truth  and  the  fact.^-^ 

20.  Filing. — The  petition  for  removal  of  a  case  arising  under  the  revenue 
laws  should  be  filed  in  the  office  of  the  clerk  of  the  circuit  court.^-* 


27,  33  L.  Ed.  ~'49;  Powers  v.  Chesapeake, 
etc.,  R.  Co.,  169  U.  S.  92,  101,  42  L.  Ed. 
673;  Cameron  v.  Hodges,  127  U.  S.  322, 
326,    32    L.     Ed.     132. 

Amendments  may  be  allowed  in  the  cir- 
cuit court  only  when  the  petition,  as  pre- 
sented to  the  state  court,  shows  upon  its 
face  sufficient  ground  for  removal.  Mar- 
tin V.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673, 
691,  38  L.  Ed.  311,  citing  Carson  v.  Dun- 
ham, 121  U.  S.  421,  427,  30  L.  Ed.  992; 
Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U.  S. 
240,  33  L.  Ed.  144;  Jackson  v.  Allen,  132 
U.    S.   27,   33    L.    Ed.   241). 

Answ.er  as  amendment. — "In  Carson  v. 
Dunham,  121  U.  S.  421,  30  L-  Ed.  992,  the 
application  for  removal  was  based  on  two 
grounds:  One,  diverse  citizenship,  and  the 
other,  the  existence  of  a  federal  question. 
The  allegation  in  respect  to  the  federal 
question  was  general,  and  did  not  state 
the  facts.  After  the  case  had  been  en- 
tered in  the  federal  court  an  answer  was 
filed,  stating  more  fully  the  facts  upon 
which  the  existence  of  a  federal  question 
was  based.  Mr.  Chief  Justice  Waite, 
speaking  for  the  court,  said,  in  reference 
to  this  answer  (p.  427):  'The  answer  was 
filed,  which,  for  the  purposes  of  jurisdic- 
tion, may  fairly  be  treated  as  an  amend- 
ment to  the  petition  for  removal,  setting 
forth  the  facts  from  which  the  conclu- 
sions there  stated  were  drawn.  As  an 
amendment,  the  answer  was  germane  to 
the  petition,  and  did  no  more  than  set 
forth  in  proper  form  what  had  before 
been  imperfectly  stated.'  "  Kinney  v. 
Columbia,  etc..  Loan  Ass'n,  191  U.  S.  78, 
82,  48   I..    Ed.   103. 

49.  Amendment  to  show  diversity  of 
citizenship. — Kinncv  v.  Columbia,  etc.. 
Loan  Ass'n,  191  U.  S.  78,  83,  48  L.  Ed. 
103,  citing  Parker  v.  Overman,  18  How. 
137,  15  L.  Ed.  318;  Carson  v.  Dunham, 
121  U.  S.  421,  30  L.  Ed.  992;  Grace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278, 
27  L.  Ed.  932;  Thayer  v.  Life  Ass'n,  112 
U.    S.    717,   28    L.    Ed.    864;    Robertson    v. 


Cease,  97  U.   S.  646,  24  L.  Ed.   1057;   Mor- 
gan  V.    Gay,    19    Wall.    81,    22    L.    Ed.    100. 

50.  Jackson  v.  Allen,  132  U.  S.  27,  34, 
33  L.  Ed.  249;  Crehore  v.  Ohio,  etc.,  R. 
Co.,   131   U.   S.  240,  33  L.   Ed.   144. 

In  Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U. 
S.  240,  33  L.  Ed.  144,  it  was  held  that 
where  a  suit  is  entered  upon  the  docket 
of  a  circuit  court  as  removed  on  the 
ground  of  the  diverse  citizenship  of  the 
parties,  and  was  never  in  law  removed, 
no  amendment  of  the  record  made  in  the 
circuit  court  can  affect  the  jurisdiction  of 
the  state  court,  or  put  the  case  rightfully 
on  the  docket  of  the  circuit  court  as  of 
the  date  when  it  w'as  so  docketed.  Graves 
V.  Corbin,  132  U.  S.  571,  590,  33  L.  Ed.  462. 

51.  Amendment  in  state  court. — Mitchell 
V.  Smale,  140  U.  S.  406.  407,  410,  35  L.  Ed. 
442. 

52.  Denial  by  state  court  of  applica- 
tion to  amend. — ^Stevens  v.  Nichols,  157 
U.  S.  370,  371,  39  L.  Ed.  736,  citing  Cre- 
hore V.  Ohio,  etc.,  R.  Co.,  131  U.  S.  240, 
83  L.  Ed.  144;  Pennsylvania  Co.  v. 
"Bender,  148  U.  S.  255,  37  L.   Ed.  441. 

53.  Estoppel  to  deny  averments  of  pe- 
tition.— Reynolds  v.  Adden,  136  U.  S.  348, 
351,   352,  36   L.   Ed.   300. 

An  action  was  brought  in  a  state  court 
of  South  Carolina  against  several  defend- 
ants. One  of  them  after  the  filing  of  an 
answer  prepared  and  signed  by  her  coun- 
sel alleging  that  she  was  a  citizen  of  New 
York  filed  a  petition  for  removal  of  the 
cause  to  the  circuit  court  of  the  United 
States  al'eging  that  she  was  a  citizen  of 
Massachusetts,  that  the  plaintiffs  were 
citizens  of  New  York  and  the  other  de- 
fendants were  citizens  of  certain  named 
states  other  than  Massachusetts.  It  was 
held  that  the  statement  in  the  answer  filed 
in  her  behalf  did  not  estop  her  from  deny- 
ing her  citizenship  in  New  York.  Car- 
son r.  Hyat,  118  U.  S.  279,  287,  30  L.  Ed. 
167. 

54.  Filing.— Virginia  v.  Paul,  148  U.  S. 
107,   115,  37   L.   Ed.  386. 
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B.  Time  for  Application.— Under  the  act  of  1789,  §  12,  1  Stat.  79,  the 
defendant  was  required  to  make  his  application  for  the  removal  at  the  time  of 
entering  his  appearance.^"  But  under  the  acts  of  1866,  c.  288,  and  1867,  c.  196, 
it  might  be  effected  at  any  time  before  the  trial  or  final  hearing  of  the  cause.^*^ 
Ihis  was  the  condition  of  existing  legislation  when  the  act  of  1875  was  passed, 
and  the  language  of  that  act  shows  clearly  a  determination  on  the  part  of  congress 
to  change  materially  the  time  within  which  applications  for  removal  were  to  be 
made.  It  was  more  liberal  than  under  the  act  of  1789,  but  not  so  much  so  as  in 
the  later  statutes.  Under  the  acts  of  1866  and  1867  it  was  sufficient  to  move 
at  any  time  before  actual  trial,  while  under  that  of  1875  the  election  must  be 
made  at  the  first  term  in  which  the  cause  is  in  law  triable.''"     The  act  of  March  3, 


55.  Time    for   application   under   act    of 

1789.— Wabash,  eiT.,  Railway  v.  Brow,  164 
U.  S.  271,  280,  41  L.  Ed.  431;  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  68^, 
38  h.  Ed.  311;  Pullman  Palace  Car  Co.  v. 
Speck,  113  U.  S.  84,  85,  28  L.  Ed.  925; 
West  V.  Aurora  City,  6  Wall.  139,  142,  18 
L.  Ed.  819;  Babbitt  v.  Clark,  103  U.  S.  606, 
612,  26  L.  Ed.  507;  Case  of  the  Sewing 
Machine  Companies,  18  Wall.  553,  573,  21 
L.  Ed.  914;  Fisk  v.  Henarie,  142  U.  S.  459, 
465,  35  L.  Ed.  1079;  Baltimore,  etc..  Rail- 
road V.  Bates,  119  U.  S.  464,  467,  30  L.  Ed. 
436. 

56.  Time  for  application  under  acts  of 
1866  and  1867.— McKee  v.  Rains,  10  Wall. 
22,  25,  19  L.  Ed.  860;  Case  of  t.he  Sewing 
Machine  Companies,  18  Wall.  553,  582,  21 
L.  Ed.  914;  Fashnacht  v.  Frank,  23  Wall. 
416,  419,  23  L.  Ed.  81;  Yulee  v.  Vose,  99 
U.  S.  539,  545,  25  L.  Ed.  355;  Removal 
Cases,  100  U.  S.  457,  25  L.  Ed.  593;  Bab- 
bitt V.  Clark,  103  U.  S.  606,  612,  26  L.  Ed. 
507;  Pullman  Palace  Car  Co.  v.  Speck,  113 
U.  S.  84,  85,  28  L.  Ed.  925;  Ayers  v.  Wat- 
son, 113  U.  S.  594,  597,  28  L.  Ed.  1093; 
Baltimore,  etc..  Railroad  v.  Bates,  119  U. 
S.  464,  467,  30  L.  Ed.  436;  Fisk  v.  Henarie, 
142   U.   S.  459,  465,  35   L.   Ed.   1079. 

These  acts  do  not  speak  of  terms  of  the 
courts,  or  of  the  appearance  of  the  mov- 
ing party,  but,  using  the  words  hearing 
and  trial  in  their  appropriate  sense  of  a 
hearing  in  chancery  and  a  trial  at  law, 
permit  the  removal  at  any  time  before  the 
hearing  or  the  trial  is  begun.  Pullman 
Palace  Car  Co.  v.  Speck,  113  U.  S.  84,  85, 
28  L.  Ed.  925;  Removal  Cases,  100  U.  S. 
457,    25    L.    Ed.    593. 

This  language  has  been  held  to  apply 
to  the  last  and  final  hearing.  A  mistrial 
by  disagreement  of  the  jury  did  not  take 
away  the  right  of  removal.  See  Insur- 
ance Co.  V.  Dunn,  19  Wall.  214,  22  L.  Ed. 
68;  Stevenson  v.  Williams,  19  Wall.  572, 
22  L.  Ed.  162;  Vannevar  v.  Byrant,  21 
Wall.  41,  22  L.  Ed.  476;  Railroad  Co.  v. 
McKinley,  99  U.  S.  147,  25  L.  Ed.  272; 
Ayers  v.  Watson,  113  U.  S.  594,  597,  28 
L.   Ed.   1093. 

The  act  of  congress  of  March  2,  1867, 
under  which  a  removal  might  be  had  of 
causes  from  a  state  to  a  federal  court, 
only  authorized  a  removal  where  an  ap- 
plication was  made  before  final  judgment 
in  the  court  of  original  jurisdiction,  where 


the  suit  was  brought.  It  did  not  author- 
ize a  removal  after  an  appeal  had  been 
taken  from  such  judgment  of  the  court 
of  original  jurisdiction  to  the  supreme 
court  of  the  state.  Stevenson  v.  Williams. 
19    Wall.    572,    22    L.    Ed.    162. 

57.  Time  for  application  under  act  of 
1875.— Lowe  r.  Williams,  94  U.  S.  650, 
651,  24  E.  Ed.  216;  Yulee  v.  Vose,  99  U. 
S.  539,  546,  25  L.  Ed.  355;  Removal  Cases, 
100  U.  S.  457,  25  L.  Ed.  593;  Bible  So- 
ciety v.  Grove,  101  U.  S.  610,  612,  25  L. 
Ed.  847;  Jifkins  v.  Sweetzer,  102  U.  S.  177, 
178,  26  L.  Ed.  129;  Babbitt  v.  Clark,  103 
U.  S.  606,  612,  26  L.  Ed.  507;  King  i: 
Worthington,  104  U.  S.  44,  49,  26  L.  Ed. 
652;  Hyde  z\  Ruble,  104  U.  S.  407,  410, 
26  E.  Ed.  823;  King  v.  Cornell,  106  U.  S. 
395,  397,  27  L-  Ed.  60;  Gibson  v.  Bruce, 
108  U.  S.  561,  563,  27  L.  Ed.  825;  Holland 
v.  Chambers,  110  U.  S.  59,  60,  28  L.  Ed. 
70;  Cable  v.  Ellis,  110  U.  S.  389,  397,  28 
L.  Ed.  186;  Edrington  v.  Jefferson,  111  U. 
S.  770,  775,  28  L.  Ed.  594;  Pullman  Palace 
Car  Co.  V.  Speck,  113  U.  S.  84,  85,  28  L. 
Ed.  925;  Ayers  v.  Wat^n,  113  U.  S.  594, 
598,  28  L.  Ed.  1093;  Gregory  v.  Hartley. 
113  U.  S.  742,  746,  28  L.  Ed.  1150;  Phoenix 
Life  Ins.  Co.  v.  Walrath,  117  U.  S.  365, 
366,  29  L.  Ed.  924;  Carson  v.  Hyatt,  118 
U.  S.  279,  289.  30  L.  Ed.  167;  Bank  v. 
Claypool,  120  U.  S.  268,  270,  30  L.  Ed. 
632;  Baltimore,  etc.,  R.  Co.  v.  Burns,  124 
U.  S.  165,  166,  31  L.  Ed.  333;  Manning  7'. 
Amy,  140  U.  S.  137,  142,  35  L.  Ed.  386; 
Fisk  r.  Henarie,  142  U.  S.  459,  467,  35  L. 
Ed.  1079;  Rosenthal  v.  Coates,  148  U.  S. 
142,    146,    37    L.    Ed.   399. 

To  bar  the  right  of  removal  on  the 
ground  of  citizenship  under  the  act  of 
March  3,  1875.  the  case  must  be  actually 
on  trial  by  the  court,  all  the  parties  act- 
ing in  good  faith.  Bank  t'.  Clavpool,  120 
U.  S.  268,  270,  30  L.  Kd.  632,  alTinning  Re- 
moval Cases.  100  U.  S.  457,  25  L.  Ed.  593. 
and  citing  Jifkins  7'.  Sweetzer,  102  U.  S. 
177,  179,  26  L.  Rd.  129,  and  Alley  7'.  Nott, 
111  U.  S.  472,  28  L.  Ed.. 491,  as  recogniz- 
ing and  following  this  rule.  And  sec 
Manning  7'.  .\inv,  110  U.  S.  137,  141.  35 
L.   Ed.  386. 

The  fact  that  creditors  procured  leave 
to  file  pleadings  within  ninety  days,  and 
that  their  answers  and  cross  hills  were  in 
before  that  time  expired,  operated  nnlv 
as  an  amendment  of  the  original  plead- 
ings   and    created    no    new    right    of    re- 
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1875.  said  nothing  about  prejudice  or  local  influence,  but  provided  in  the  case 
of  diverse  citizenship  that  the  party  desiring  to  remove  a  cause  should  make  and 
file  his  petition  in  the  state  court  "before  or  at  the  term  at  which  said  cause 
could  be  first  tried  and  before  the  trial  thereof."  This  act  repealed  the  first 
and  second  subdivisions  of  §  639  of  the  Revised  Statutes,  but  left  subdivision  3 
unrepealed.^'*  By  the  act  of  ISIarch  3,  1887,  as  corrected  by  the  act  of  August  13, 
1888,  the  right  to  remove,  upon  any  ground  other  than  prejudice  and  local 
influence,  will  be  lost,  if  not  exercised  at  the  time  or  before  "the  defendant  is 
required  by  the  laws  of  the  state  or  the  rule  of  the  state  court"  in  which  the 
suit  is  brought  "to  answer  or  plead  to  the  declaration  or  complaint  of  the 
plaintiff.""'-^      The    provision    of    these    acts    clearly    manifests    the    intention    of 


nioval.  Edrington  v.  Jefferson,  111  U. 
S.    770,    775,   28    L.    Ed.    594. 

The  fact  that  the  tirst  term  of  the  court 
in  which  the  cause  could  have  been  first 
tried  had  already  passed  when  the  act 
went  into  effect,  was  not  of  itself  an  ob- 
stacle to  the  removal.  King  v.  Worth- 
ington,  104  U.  S.  44,  48,  26  L.  Ed.  652; 
.Myers  v.  Swann,  107  U.  S.  546,  547,  27  L. 
Ed.  583;  Removal  Cases,  100  U.  S.  457, 
473,    25    L.    Ed.    593. 

A  decree  was  rendered  by  the  state 
court  against  A.  by  default,  although  he 
was  not  summoned,  nor  served  with  a 
copy  of  the  bill  or  any  notice  of  the 
pendency  of  the  suit.  On  his  application 
within  the  prescribed  period,  the  decree 
was  set  aside,  and  he  thereupon  filed  his 
petition  to  remove  the  cause.  Held,  that 
it  was  filed  in  due  time.  Harter  f. 
Kernochan,   103  U.   S.   562,  26   L.   Ed.   411. 

Where  a  case  was  tried  in  a  state  court 
and  on  appeal  it  was-  reversed  by  the 
state  supreme  court  and  remanded  for 
further  proceedings,  a  petition  for  re- 
moval filed  thereafter  came  too  late.  Core 
f.  Vinal,  117  U.  S.  347,  348,  29  L.  Ed.  912; 
Jifkins  V.  Swectzer,  102  U.  S-  177,  26  L. 
Ed  129,  citing  Vannevar  v.  Bryant,  21 
Wall.  41,  22  L.   Ed.  476. 

Within  the  meaning  of  the  act  of  March 
3.  1875,  a  suit  in  equity  may  be  first  tried 
at  that  term  in  which,  according  to  the 
rules  of  procedure  of  the  court,  whether 
they  be  statutory  or  rules  of  the  court's 
adoption,  the  cause  would  stand  for  trial 
if  the  parties  had  taken  the  usual  steps  as 
to  pleading  and  other  preparation.  Pull- 
man Palace  Car  Co.  v.  Speck,  113  U.  S. 
84.  87,  28  L.   Ed.  925. 

Where  a  suit  was  pending  when  the  act 
of  March  3,  1875,  was  passed,  a  petition 
for  removal  to  the  circuit  court  could  be 
filed  after  a  decree  of  dismissal  of  the 
suit  has  been  reversed  by  the  state  su- 
preme court  and  the  cause  remanded  to 
the  lower  court.  Hewitt  v.  Phelps,  105  U. 
S.    393.    26    L.    Ed.    1072. 

58.  Fisk  V.  Henarie,  142  U.  S.  459,  465. 
35  L.  Ed.  1079;  Baltimore,  etc..  Railroad 
T.   Rates.   110  U.   S.  404.  467,  30  L.   Ed.  4.T6. 

59.  Time  for  removal  under  acts  of 
1887.  1888. — Cochran  v.  Montgom.ery 
County,  199  U.  S.  260,  271,  50  L.  Ed.  182; 
Kansas  City.  etc..  R.  Co.  v.  Daughtry,  138 
U  S.  298,  303,  34  L.  Ed.  963;  Remington 
V.    Central    Pac.    R.    Co.,   198   U.    S.   95.   98. 


49  L.  Ed.  959;  Powers  v.  Chesapeake,  etc., 
R.  Co.,  169  U.  S.  92,  42  L.  Ed.  673;  Kan- 
sas City,  etc.,  R.  Co.  v.  Herman,  187  U. 
S.  63,  67,  63,  47  L.  Ed.  76;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.    S.    239,    49    L.    Ed.    462. 

In  view  of  the  repeated  decisions  in 
exposition  of  the  acts  of  1866,  1867  and 
1875,  it  is  not  to  be  doubted  that  con- 
gress, recognizing  the  interpretation 
placed  on  the  word  "final,"  in  the  connec- 
tion in  which  it  was  used  in  the  prior  acts, 
and  the  settled  construction  of  the  act  of 
1875,  deliberately  changed  the  language, 
"at  any  time  before  the  final  hearing  or 
trial  of  the  suit,"  or  "at  any  time  before 
the  trial  or  final  hearing  of  the  cause,"  in 
the  act  of  March  3,  1887,  24  Stat.  552,  c. 
373  to  read,  "at  any  time  before  the  trial 
thereof,"  as  in  the  act  of  1875,  which  re- 
quired the  petition  to  be  filed  before  or  at 
the  term  at  which  the  cause  could  first 
be  tried,  and  before  the  trial  thereof.  Fisk 
r.  Henarie,  142  U.  S.  459,  567,  35  L.  Ed. 
1079. 

In  Wabash,  etc..  Railway  v.  Brow,  164 
U.  S.  271,  280,  41  L.  Ed.  431,  the  court 
said:  "Section  twelve  of  the  judiciary 
act  of  September  24,  1789,  c.  20,  re- 
quired the  petition  for  removal  to  be 
filed  by  the  defendant  'at  the  time  of  en- 
tering his  appearance  in  such  state  court' 
(\  Stat.  79),  and  those  words  were  omitted 
in  the  act  of  1887,  though  probably  the 
omission  is  of  no  special  significance. 
Some  cases  are  referred  to,  however, 
\vhich  were  decided  under  that  section, 
and  have  not  been  followed  under  the 
present  statute.  Pollard  7'.  Dwight,  4 
Cranch  421,  2  L.  Ed.  666;  Bushnell  v. 
Kennedy,  9  Wall.  387.  19  L.  Ed.  736; 
Sayles  v.  Northwestern  Insurance  Co.,  2 
Curtis  212.  These  were  all  cases  of  at- 
tachment and  of  jurisdiction  asserted  in 
the  state  courts  through  the  levy  of  the 
writs.  The  last  two  cited  were  satisfac- 
torilv  disposed  of  in  Goldcv  v.  Morning 
News,   156   U.   S.   518,   39   L.    Ed.    517." 

.\fter  a  case  had  been  tried  three  times 
in  the  circuit  court  of  a  state,  and  had 
been  heard  three  times  in  the  supreme 
court  of  the  state,  an  application  was  made 
for  removal  to  the  federal  circuit  court. 
It  was  held  that  the  appHcati-^n  for  re- 
moval came  too  late  under  the  act  of 
1887.  Fi'^k  7'.  Henarie,  142  U.  S.  459,  469, 
35    L.    Ed.    1079. 
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congress  that  the  petition  for  removal  should  be  filed  at  the  earliest  possible 
opportunity.  But,  so  long  as  there  does  not  appear  of  record  to  be  any  removable 
controversy,  no  party  can  be  entitled  to  remove  it.  and  the  provision  of  the  act 
of  congress,  that  "any  party  entitled  to  remove  any  suit,"  "may  make  and  file 
a  petition  for  removal"  at  or  before  the  time  when  he  is  required  to  make 
answer  to  the  suit,  cannot  be  literally  applied.'^'J  The  only  reasonable  inference 
is  that  congress  contemplated  that  the  petition  for  removal  should  be  filed  in 
the  state  court  as  soon  as  the  defendant  was  required  to  make  any  defense 
whatever  in  that  court,  so  that,  if  the  case  should  be  removed,  the  validitv  *o{ 
any  and  all  of  his  defenses  should  be  tried  and  determined  in  the  circuit  court 
of  the  United  States.*^^  The  statute  is  imperative  that  the  application  to  remove 
must  be  made  when  the  plea  is  due.  and  because  a  plaintiff  in  error  does  not 
take  advantage  of  his  right  to  take  judgment  by  default,  it  cannot  be  properly 


60.    Powers  v.  Chesapeake,  etc.,   R.   Co., 
169  U.  S.  92,  100,  42  L-   Ed.  673. 

In  Powers  ?'.  Chesapeake,  etc.,  R.  Co., 
169  U.  S.  92,  100,  42  L.  Ed.  67.3,  the  court 
said:  "To  construe  that  provision  as  re- 
stricting to  the  time  prescribed  for  an- 
swering the  declaration,  the  removal  of 
a  case  which  is  not  a  removable  one  at 
that  time,  would  not  only  be  inconsistent 
with  the  words  of  the  statute;  but  it 
would  utterly  defeat  all  right  of  removal 
in  manj'  cases;  as,  for  instance,  whenever 
•citizens  of  the  same  state  as  the  plaintiff 
were  joined  as  defendants  through  an 
honest  mistake,  not  discovered  by  the 
plaintiff  until  after  the  time  prescribed  for 
answering;  or  whenever  a  personal  in- 
jury was  supposed,  at  the  time  of  bring- 
ing an  action  therefor,  to  be  a  compara- 
tively trifling  one,  which  might  be  fully 
compensated  by  a  sum  much  less  than 
$2,000,  and  was  afterwards  discovered  to 
"be  so  much  graver,  that  there  could  be 
no  doubt  of  the  power  and  the  duty  of 
the  court  to  allow  an  amendment  increas- 
ing the  ad  damnum.  The  reasonable  con- 
struction of  the  act  of  congress,  and  the 
only  one  which  will  prevent  the  right  of 
removal,  to  which  the  statute  declares  the 
party  to  be  entitled,  from  being  defeated 
\)y  circumstances  wholly  beyond  his  con- 
trol, is  to  hold  that  the  incidental  pro- 
vision as  to  the  time  must,  when  neces- 
sary to  carry  out  the  purposes  of  the  stat- 
ute, yield  to  the  principal  enactment  as  to 
the  right;  and  to  consider  the  statute  as, 
in  intention  and  effect,  permitting  and  re- 
quiring the  defendant  to  file  a  petition  for 
removal  as  soon  as  the  action  assumes 
the  shape  of  a  removable  case  in  the  court 
in    which    it    was    brought." 

61.  Time  for  removal  as  dependent 
upon  time  for  making  defense. — Wabash, 
etc..  Railway  ?•.  Brow,  164  U.  S.  271,  277, 
41  L.  Ed.  4.31;  Martin  v.  Baltimore,  etc., 
■R.  Co.,  liil  U.  S.  673.  686.  687.  38  L.  Ed. 
311;  Powers  ?'.  Chesapeake,  etc.,  R.  Co., 
169  U.  S.  92,  98.  42  L.  Ed.  673;  Edrington 
7'.  Jefferson,  111  U.  S.  770,  28  L.  Ed.  594; 
Baltimore,  etc..  R.  Co.  v.  Burns.  124  U. 
S.  16.5,  31  L.  Ed  333;  Kansas  City,  etc., 
R.  Co.  V.  Daughtry.  138  U.  S.  298,  34  L. 
Ed.  963. 

In   Goldey  v.   Morning  News.   1.'>6   U.   vS. 


518,  524,  39  L.  Ed.  517,  citing  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  6«6, 
687,  38  h.  Ed.  311,  the  court  said:  "It  has 
been  held  by  this  court,  upon  full  con- 
sideration, that  the  provision  of  this  act, 
that  the  petition  for  removal  shall  be 
filed  in  the  state  court  at  or  before  the 
time  when  the  defendant  is  required  by 
the  local  law  or  rule  of  court  "to  answer 
or  plead  to  the  declaration  or  complaint,' 
requires  the  petition  to  be  there  filed  at 
or  before  the  time  when  the  defendant 
is  so  required  to  file  any  kind  of  plea  or 
answer,  'whether  in  matter  of  law,  by  de- 
murrer, or  in  matter  of  fact,  either  bv 
dilatory  plea  to  the  jurisdiction  of  the 
court  or  in  suspension  or  abatement  of 
the  particular  suit,  or  by  plea  in  bar  of 
the  whole  right  of  action,'  because,  as 
the  court  said:  'Construing  the  provision 
now  in  question,  having  regard  to  the 
natural  meaning  of  its  language,  and  to 
the  history  of  the  legislation  upon  this 
subject,  the  only  reasonable  inference  is 
that  congress  contemplated  that  the  peti- 
tion for  removal  should  be  filed  in  the 
state  court  as  soon  as  the  defendant 
was  required  to  make  any  defense  what- 
ever in  that  court,  so  that,  if  the  case 
should  be  removed,  the  validity  of  any 
and  all  of  his  defenses  should  be  tried  and 
determined  in  the  circuit  court  of  the 
United  States.'  "  And  see  Wabash,  etc.. 
Railway  v.  Brow.  164  U.  S.  271,  277.  41 
L.    Ed.    431. 

"As  the  defendant's  right  of  removal 
into  the  circuit  court  of  the  United  States 
can  only  be  exercised  by  filing  the  peti- 
tion for  removal  in  the  state  court  before 
or  at  tlie  time  when  he  is  required  to 
plead  in  that  court  to  the  jurisdiction  or 
in  abatement,  it  necessarily  follows  that 
whether  the  petition  for  removal  and  such 
a  plea  are  filed  together  at  that  time  in 
the  state  court,  or  the  petition  for  re- 
moval is  filed  before  that  time  in  the 
state  court  and  the  plea  is  seasonably 
filed  in  the  circuit  court  of  the  United 
States  after  the  removal,  the  plea  to  the 
jurisdiction  or  in  abatement  can  only  be 
tried  and  determined  in  the  circuit  court 
of  the  United  States."  Goldev  7-.  Morn- 
intr  News.  156  U.  S.  518,  525,'  39  L.  Ed 
517. 
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held  tliat  he  thereby  extends  the  time  for  removal. '*-  Under  the  laws  relating; 
to  suits  involving  revenue  officers, ^^  or  prejudice  and  local  intiuence.  the  defend- 
ant is  at  liberty  to  file  his  application  "at  any  time  before  the  trial. '"^•*  It  has 
been  decided  that  there  cannot  be  a  removal  after  the  hearing  on  a  demurrer 
to  a  complaint  because  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
aclion.^°  After  one  trial  has  been  had  in  a  state  court,  the  right  to  another  mui^t 
be  perfected  before  a  demand  can  be  made  for  the  removal  of  the  case  to  the 
circuit  court  of  the  United  States.*^*^  Where  in  a  suit  on  a  joint  cause  of  action 
ofie  of  the  defendants  loses  his  right  to  a  removal  by  failing  to  make  the  applica- 
tion in  time,  the  other  defendants  are  subjected  to  his  disability,  as  they  cannot 
take  the  case  from  the  state  court  unless  he  joins  with  them."'  If  a  defendant 
is  embarrassed  by  the  presence  of  those  whom  he  cannot  control,  his  petition 
filed  after  release  from  the  operation  of  such  disability  will  be  in  time  if  made 
before  trial  as  to  him.*'^     Matters  merely  preliminary  in  nature  do  not  constitute 


62.  Kansas  City,  etc.,  R.  Co.  v.  Daugh- 
tf}',    138    U.    S.    298,    303,   34    L.    Ed.    963. 

63.  Time  for  removal  in  suits  involv- 
ing revenue  officers. — Virginia  v.  Paul,  148 
U.   S.    107,   115,  37   L.   Ed.  386. 

64.  Time  for  removal  on  ground  of 
prejudice  or  local  influence. — Cochran  v. 
Montgomery  County,  199  U.  S.  260,  271, 
.50  L.  Ed.  182;  Baltimore,  etc.,  Railroad 
V.  Bat?es,  119  U.  S.  464,  467,  30  L.  Ed.  436; 
Delaware  County  Comm'rs  v.  Diebold, 
etc.,  Co.,  133  U.  S.  473,  487,  33  L.  Ed. 
674. 

In  Fisk  7:  Henarie,  142  U.  S.  4,i9,  3.5  L. 
Ed.  1079,  the  words  in  the  act  of  March 
3,  1887,  as  corrected  by  the  act  of  August 
13,  1888,  "at  any  time  before  the  trial 
thereof,"  used  in  regard  to  removals 
"from  prejudice  or  local  influence,"  re- 
quire the  application  to  remove  to  be 
filed  before  or  at  the  term  at  which  the 
cause  could  first  be  tried  and  before  the 
trial  thereof.  McDonnell  z'.  Jordan,  178 
U.  S.  229.  2.38,  44  L.   Ed.  1048. 

Subsection  3  of  §  639  was  not  repealed 
by  the  act  of  1875;  Bible  Society  7'.  Grove, 
101  U.  S.  610,  25  L.  Ed.  847;  Hess  z'. 
Reynolds,  113  U.  S.  73.  80,  28  L.  Ed.  927; 
Baltimore,  etc..  Railroad  v.  Bates,  119  U. 
S.  464,  467,  30  L.  Ed.  436;  Cochran  v. 
Montgomery  County,  199  U.  S.  260,  272, 
50  L.  Ed.  182.  Under  subsection  3,  th? 
petition  for  removal  may  be  filed  at  any 
time  before  the  final  trial  or  hearing.  In- 
surance Co.  V.  Dunn,  19  Wall.  214,  22  L., 
Ed.  68;  Vannevar  v.  Bryant,  21  Wall.  41, 
22  L.  Ed.  476;  Yulee  v.  Vose,  99  U.  S. 
539.  545.  25  L.  Ed.  355;  Railroad  Co.  r. 
McKinley,   99   U.    S.    147,   25    L.    Ed.   272. 

But  the  act  of  March  3,  1887.  repealed 
the  act  of  1867  or  subdivision  3  of  §  639. 
Cochran  :■.  Montgomery  County,  199  U. 
S.  260.  27",  50  L.  Ed.  182;  Fisk  7'.  Hen- 
arie.  142  U.   S.   459.  407,  35  L.   Ed.   1079. 

.^ftcr  a  judgment  in  a  suit  was  re- 
versed by  the  supreme  court  of  the  state, 
the  case  remanded  for  a  new  trial  and 
three  other  verdicts  set  aside  bv  the  trial 
court,  an  application  was  filed  for  the  re- 
moval of  the  suit  into  the  circuit  court. 
It  was  held  that  the  apnlication  was  filed 
in  time  as  it  was  filed  before  the  final 
hearing  of  the  case.     Schraeder  Min..  etc., 


Co.  z'.  Parker,  129  U.  S.  688,  700,  32  L.  Ed. 
760,  citing  Hess  v.  Reynolds,  113  U.  S. 
73,  28  L.  Ed.  927,  as  authority,  but  the 
case  purported  to  be  removed  on  the 
ground   of   diverse    citizenship. 

65.  Hearing  on  demurrer  as  affecting 
time  for  removal. — Insurance  Co.  v.  Dunn. 
19  Wall.  214,  22  L.  Ed.  68;  Removal 
Cases,  100  U.  S.  457,  473,  25  L.  Ed.  59:;; 
Jifkins  z'.  Sweetzer,  102  U.  S-  177,  26  L- 
Ed.  129;  King  v.  Worthington.  104  U.  S. 
44,   26   L.    Ed.    652:    Hewitt  v.   Phelps,   105 

'.  S.  393,  26  L.  Ed.  1072;  Alley  v.  Nott, 
111  U.  S.  472,  475,  28  L.  Ed.  491;  Scharff 
z:  Levy,  112  U.  S.  711,  28  L.  Ed.  825; 
Gregorv  z'.  Hartley,  113  U.  S.  742,  28  L- 
Ed.  1150;  Fisk  z'.  Henarie,  142  U.  S.  459. 
466,  35  L.  Ed.  1079;  Laidly  t'.  Huntington, 
121  U.  S.  179,  181,  30  L.  Ed.  883;  Rosen- 
thal z\  Coates,  148  U.  S.  142,  147,  37  L. 
Ed.   399. 

66.  Removal  upon  second  trial. — Rail- 
road Co.  V.  McKinley.  99  U.  S.  147,  2.5 
L.  Ed.  272;  Vannevar  v.  Bryant,  21  WalL 
41.    22    L.    Ed.    476. 

In  Railroad  Co.  z:  McKinley,  99  U.  S. 
147,  148,  25  L.  Ed.  272,  there  had  been  one 
trial  and  a  judgment  for  the  plaintiff  in 
the  state  court,  when  upon  appeal  to  the 
supreme  court  of  the  state  an  order  was 
obtained  reversing  this  judgment,  and 
remanding  the  cause  for  a  new  trial.  The 
defendant  filed  a  petition  for  the  removal 
of  the  cause  to  the  circuit  court  of  the 
United  States.  After  the  filing  of  the  pe- 
tition for  removal  a  petition  for  rehear- 
ing was  filed  in  the  supreme  court  by  the 
plaintiff,  and  an  order  suspending  the  de- 
cision until  the  next  term  obtained.  Upon 
the  rehearing,  the  plaintiff  having  con- 
sented to  a  reduction  of  the  verdict  in  his 
favor,  a  judgment  was  entered  in  the  su- 
preme court  for  the  reduced  amount.  It 
was  held  that  the  subsequent  judgment 
operated  as  a  revocation  of  the  order  orr 
the  court  below  to  proceed,  and  conse- 
quently took  the  case  out  from  under  the 
petition    for   removal. 

67.  Loss  of  removal  by  one  defendant 
as  affecting  another. — I'lct^her  ?'.  Hamlet. 
116    U.    S.    4ns,    410,   29    L.    Ed.    679. 

68.  Disability  to  remove. — When  a 
plaintiff    by    discontinuing    his     action      as 
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such  a  commencement  of  a  suit  as  to  preclude  removal  thereafter.*^'-*  So  also 
proceedings  treated  by  the  state  court  as  merely  supplemental  in  character, 
initiated  by  the  filing  of  an  amended  and  supplemental  petition,  is  a  mere  con- 
tinuation of  the  action  already  passed  into  judgment,  and  in  aid  of  the  execution 
of  such  judgment.  As  such  it  was  not  subject  to  removal  to  the  federal  court, 
the  time  therefore  prescribed  by  the  statute  having  passed.'"  The  time  of  filing 
a  petition  for  removal  not  being  essential  to  the  jurisdiction,  the  provision  on 
that  subject  is  but  modal  and  formal,  and  a  failure  to  comply  with  it  may  be 
the  subject  of  waiver  or  estoppel.'^  Objections  to  the  removal  on  the  ground 
that  the  petition  was  not  filed  in  time  may  be  the  subject  of  waiver  or  estoppel.'^ ^ 
Where  a  petition  for  removal  was  not  filed  at  the  first  term  at  which  the  cause 
<:ould  have  been  tried,  an  amendment  of  the  original  pleadings  creates  no  new 
right  of  removal."^  Loss  of  the  right  of  removal,  by  a  failure  to  file  a  petition 
"before  or  at  the  term  at  which  said  cause  could  be  first  tried  and  before  the 
trial  thereof."  is  not  restored  by  an  amendment  of  the  pleadings  afterwards  so 
as  to  present  dififerent  issues."* 

C.  Removal  Bond. — The  party  desiring  the  transfer  of  a  suit  must  tender  the 
required  security. ■^•"'  Lender  the  third  section  of  the  act  of  1875  the  profifer  of 
a  proper  bond  was  essential   if   insisted  on,   but   sucb   bond   or  any  irregularity 


against  certain  defendants  rendered  the 
case  for  the  first  time  such  a  one  as  the 
defendant  was  entitled  to  remove,  his  pe- 
tition for  removal,  filed  immediately  upon 
such  discontinuance,  was  hied  in  due 
time.  Kansas  City,  etc.,  R.  Co.  v.  Her- 
man, 187  U.  S.  63,  68,  47  L.  Ed.  76; 
Powers  v.  Chesapeake,  etc.,  R.  Co.,  169 
U.   S.   92,   42   L.    Ed.   673. 

In  Yulee  z:  Vose,  99  U.  S.  539,  546,  25 
L.  Ed.  355,  the  court  said:  "In  Insurance 
Co.  V.  Pechner,  95  U.  S.  183,  24  L.  Ed. 
427,  we  held  that  the  act  of  1(89  clearly 
had  reference  to  the  citizenship  of  the 
parties  when  the  suit  was  begun,  be- 
cause the  party  entitled  to  the  removal 
was  required  to  make  his  election  when 
he  entered  his  appearance.  But  here  a 
party  otherwise  entitled  to  a  removal  is 
embarrassed  by  the  presence  of  those 
whom  he  cannot  control.  In  view  of  this, 
the  time  of  making  his  election  is  ex- 
tended until  he  is  brought  to  trial;  and 
it  is  not  at  all  in  conflict  with  that  case 
to  say  that  he  may  avail  himself  of  his 
release  from  the  operation  of  the  dis- 
abilities growing  out  of  his  joinder  in  the 
action  with  other  defendants,  whenever 
tliat  release  occurs,  if  before  trial  or  final 
hearing  as  to  him." 

69.  Removal  after  hearing  of  matters 
merely  preliminary. — Virginia  z\  Paul,  148 
U.  S.  107,  119,  37  L.  Ed.  386;  Removal 
Cases,  100  U.  S.  457,  474,  25  L.  Ed.  593; 
Hess  z'.  Reynolds,  113  U.  S.  73,  80,  28  L- 
Ed.  927;  Yulee  v.  Vose,  99  U.  S.  539,  545, 
:?5  L.   Ed.   35,'). 

70.  Where  proceedings  are  supplemen- 
tal in  nature. —  Mutual  Reserve,  etc., 
Ass'n  V.  Phelps,  190  U.  S.  147,  159,  47  L. 
Ed.  987;  Martin  v.  Baltimore,  etc.,  R.  Co., 
151   U.    S.    673,    684,   38    L.    Ed.    311. 

71.  Waiver  or  estoppel. — Powers  v. 
Chesapeake,  etc.,  R.  Co..  169  U.  S.  92,  98, 
42  L.  Ed.  673;  Ayers  v.  Watson,  113  U. 
S.   594,  597,  .-.09,  28  L.    Ed.   1003;   Northern 


Pac.  R.  Co.  V.  Austin,  135  U.  S.  315,  318, 
34  L.  Ed.  218;  Martin  v.  Baltimore,  etc., 
R.  Co.,  151  U.  S.  673,  688,  691,  38  L.  Ed. 
311;  Council  v.  Smiley,  156  U.  S.  335,  39 
L.  Ed.  443;  Railroad  Co.  v.  Koontz,  104 
U.  S.  5,  17,  26  L.   Ed.  643. 

72.  In  French  v.  Hay,  22  Wall.  238,  22 
L.  Ed.  854,  which  had  been  removed  un- 
der the  act  of  March  2,  1867,  c.  196  (14 
Stat.  558),  re-enacted  in  Rev.  Stat.,  §  639, 
cl.  3,  which  required  the  petition  to  be 
filed  "before  the  final  hearing  or  trial"  in 
the  state  court,  the  court  said:  "The  ob- 
jection made  in  the  court  below  touching 
the  removal  of  the  case  from  the  state 
court,  *  *  *  was  not  made  in  the  court  be- 
low until  the  testimony  was  all  taken,  the 
case  was  ready  for  rehearing,  and  nearly 
three  years  had  elapsed  since  the  trans- 
fer was  made.  The  objection  came  too 
late.  Under  the  circumstances  it  must  be 
held  to  have  been  conclusively  waived." 
And  Taylor  v.  Longworth,  14  Pet.  172, 
174,  10  L.  Ed.  405,  was  referred  to  as  in 
point.  Martin  z'.  Baltimore,  etc.,  R.  Co., 
151   U.   S.   673,  688,   38   L.   Ed.   311. 

A  party  at  whose  instance  the  removal 
was  efifected  is  estopped  to  object  thereto. 
Martin  z\  Baltimore,  etc..  R.  Co.,  151  U. 
S.    f.73.   600,   38    L.    Ed.    311. 

73.  Time  as  affected  by  amendment. 
Edrington  z'.  Jeflferson,  111   U.  S.  770,  77.-), 
28   L.    Ed.   594. 

74.  Restoration  by  amendment. — 
Phfcnix.Life  Ins.  Co.  :■.  Walrath,  117  U. 
S.  36.-.,  366,  20   L.   iCd.  024. 

75.  Necessity  for  removal  bond. — Rail- 
way Co.  7'.  Ramsey,  22  Wall.  322,  328,  22 
L.  Ed.  823;  Baltimore,  etc..  Railroad  z'. 
Bates,  119  U.  S.  464,  467,  30  L-  Ed.  436. 
Yulee  z:  Vose,  99  U.  S.  539,  544,  25  L.  Ed. 
355.  See  Removal  Cases,  100  U.  S.  457, 
25  L.  Ed.  593;  Case  of  the  Sewing  Ma- 
chine Companies,  18  Wall.  553,  573,  21 
L.    Ed.   014. 
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therein  could  be  waived  either  expressly  or  by  implication.'^  The  act  of  congress 
does  not  make  it  necessary  that  two  persons  should  sign  the  bond  as  sureties. 
"Good  and  sufficient  surety"  is  all  that  is  required;  and  this  is  satisfied  if  there 
is  one  surety  able  to  respond  to  the  condition  of  the  bond.'^'^  As  to  the  nature 
of  a  petition  and  bond,  see  ante,  "Nature,"  VI,  A,  1. 

D.  The  Record. — A  petition  for  removal,  when  presented  to  the  state  court,, 
becomes  part  of  the  record  of  that  court.'^  The  entering  of  the  record  in  the 
circuit  court  is  a  mere  procedure,  and  in  its  nature  not  unlike  the  pleadings 
which  follow  service  of  process.'"  The  petitioning  party  is  required  to  file  in 
the  circuit  court  copies  of  the  process,  and  of  all  pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  state  court.  This  includes  the  proceedings  by  which 
the  transfer  was  effected.^^  The  jurisdiction  of  the  federal  court  must  appear 
on  the  record. ^^  For  the  circuit  court  can  no  more  take  a  case  until  its  jurisdic- 
tion is  shown  by  the  record,  than  the  state  court  can  be  required  to  let  it  go 
until  the  record  shows  that  its  jurisdiction  has  been  lost.  The  questions  in  the 
two  courts  will  be  identical,  and  will  depend  on  the  same  record,  namely,  that 
in  the  state  court  ending  with  the  petition  for  removal.  The  record  remaining 
in  the  state  court  will  be  the  original;  that  in  the  circuit  court  an  exact  copy.^^ 
Unless  o-ood  reason  be  given  for  the  failure  to  file  the  transcript  of  the  record, 
the  federal  court  may  refuse  to  proceed  in  the  matter, ^^  but  whether  the  circuit 


76.  Bond  could  be  waived  under  act  of 
1875. — Ayers  v.  Watson,  113  U.  S.  594, 
598  28  L.  Ed.  1093,  cited  in  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  690, 
38   L.   Ed.  311. 

77.  Sureties  required. — Removal  Cases, 
100  U.   S.   457,  472,  25   L.   Ed.   593. 

78.  The  record. — Powers  v.  Chesapeake, 
etc.,  R.  Co.,  169  U.  S.  92,  101,  42  L.  Ed. 
673;  Insurance  Co.  v.  Pechner,  95  U.  S. 
183  185,  24  L.  Ed.  427;  McDonnell  v. 
Jordan,  178  U.  S.  229,  234,  44  L.  Ed.  1048; 
Clinton  v.  Missouri  Pac.  Railway,  122  U. 
S.  469,  475,  30  L.  Ed.  1214;  Stone  t'. 
South  Carolina,  117  U.  S.  430.  432,  29  L. 
Ed.   962. 

Averments  of  original  petition  for  in- 
junction filed  in  state  court  must  be  taken 
to  be  true  in  determining  the  remov- 
ability of  the  suit.  Marshall  v.  Holmes, 
141    U.    S.    589,   596,    35   L.    Ed.   870. 

79.  Entering  of  record  mere  procedure. 
—Railroad   Co.  v.   Koontz,  104  U.   S.  5,  17, 

26  L.    Ed.   643. 

80.  Railway  Co.  7'.  Ramsey,  22  Wall. 
322,   328,   22    L.    Ed.   823. 

81.  Jurisdiction  of  court  must  appear 
on  record. — Gold-Washing,  etc.,  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  Ed.  656;  Re- 
moval Cases,  100  U.  S.  457,  25  L.  Ed.  593; 
Bible  Society  v.  Grove,  101  U.  S.  610,  611, 
25  L.  Ed.  847;  Steamship  Co.  v.  Tugman, 
106  U.  S.  118,  122,  27  L.  Ed.  87;  Grace  v. 
American    Cent.    Ins.    Co.,    109    U.    S.    278, 

27  L  Ed.  932;  Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  382,  28  L.  Ed.  462; 
Ayers  v.  Watson,  113  U.  S.  594,  598,  28 
L.  Ed.  1093;  Stone  v.  South  Carolina,  117 
U  S.  430.  432,  29  L.  Ed.  962;  Carson  v. 
Hyatt,  118  U.  S.  279,  286,  30  L.  Ed.  167; 
Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U.  S. 
240  244,  33  L.  Ed.  144;  Powers  v.  Chesa- 
peake, etc.,  R.  Co.,  169  U.  S.  92,  101.  42 
L  Ed  673;  Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571.  44  L.  Ed.  276; 
Shoshone    Min.    Co.   v.    Rutter,   177   U.    S. 


505,  44  L.  Ed.  8G4;  Wcbtcrn  Union  Tel. 
Co.  V.  Ann  Arbor  R.  Co.,  178  U.  S.  239, 
243,  44  L.  Ed.  1052;  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335,  339,  45  L.  Ed. 
220;  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48,  62,  48  L.  Ed.  870;  Madi- 
sonville  Traction  Co.  v.  St.  Bernard  Min. 
Co.,  196  U.  S.  239,  245,  49  L.  Ed.  462.  And 
see  post,  "Divcsture  of  Jurisdiction  of 
State   Court,"   VII,   B. 

The  jurisdictional  facts  need  not  neces- 
sarily, however,  be  averred  in  the  plead- 
ings. It  is  sufficient  if  they  are,  in  some 
form,  affirmatively  shown  by  the  record. 
Robertson  v.  Cease,  97  U.  S.  646,  648,  24 
L.  Ed.  1057;  Railway  Co.  v.  Ramsey,  22 
Wall.  322,  22  L.  Ed.  823;  Briges  z;.  Sperry, 
95   U.    S.   401,   24   L.    Ed.  390. 

82.  Burlington,  etc.,  R.  Co.  v.  Dunn, 
122   U.    S.    513,   517,   30   L.    Ed.    1159.      ' 

83.  In    Removal    Cases,    100    U.    S.    457, 

25  h.  Ed.  593,  the  court  said:  "While  the 
act  of  congress  requires  security  that  the 
transcript  shall  be  filed  on  the  first  day, 
it  nowhere  appears  that  the  circuit  court 
is  to  be  deprived  of  its  jurisdiction,  if  by 
accident  the  party  is  delayed  until  a  later 
day  of  the  term.  If  the  circuit  court,  for 
good  cause  shown,  accepts  the  transfer 
after  the  day  and  during  the  term,  its  ju- 
risdiction will,  as  a  general  rule,  be  com- 
plete and  the  removal  properly  effected." 
In  reference  to  this  language,  it  was  said 
in    Railroad    Co.    v.    Koontz,    104    U.    S.    5, 

26  L.  Ed.  643:  "This  was  as  far  as  it  was 
necessary  to  go  in  that  case,  and  in  en- 
tering, as  we  did  then,  on  the  construc- 
tion of  the  act  of  1875,  it  was  deemed  ad- 
visable to  confine  our  decision  to  the 
facts  we  then  had  before  us."  In  the  lat- 
ter case,  it  was  determined  that  "if  the 
petitioning  party  is  kept  by  his  adver- 
sary, and  against  his  will,  in  the  state 
court,  and  forced  to  a  trial  there  on  the 
merits,  he  may.  after  having  obtained  in 
the    regular    course    of    procedure    a    r*^- 
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court  should  retain  jurisdiction  or  dismiss  the  case  is  for  it,  and  not  the  state 
court,  to  determine.^'*  It  is  fatal  to  a  supposed  right  of  removal  that  the  record 
presents  only  a  fragment  of  a  cause,  unintelligible  except  by  reference  to  other 
matters  not  sent  up  from  the  state  court  and  through  explanations  of  counsel.*^ 

E.   Decision   of   State  and  Federal  Courts  as   to  Removability. The 

state  court  is  only  at  liberty  to  inquire  whether,  on  the  face  of  the  record,  a  case 
has  been  made  which  requires  it  t©  proceed  no  further;  and  all  issues  of  fact 
made  upon  the  petition  for  removal  must  be  tried  in  the  circuit  court.**^ 


versa!  of  the  judgment  and  an  order  for 
the  allowance  of  the  removal,  enter  the 
cause  in  the  circuit  court,  notwithstand- 
ing the  term  of  that  court  has  gone  by 
during  which,  under  other  circumstances, 
the  record  should  have  been  entered."  St. 
Paul,  etc.,  R.  Co.  v.  McLean,  108  U.  S. 
212,  215,  27  L.   Ed.  703. 

In  St.  Paul,  etc.,  R.  Co.  v.  McLean,  108 
U.  S.  212,  216,  27  L.  Ed.  703,  the  court 
said:  "These  cases  abundantly  sustain 
the  proposition  that  the  failure  to  file  a 
copy  of  the  record  on  or  before  the  first 
day  of  the  succeeding  session  of  the  fed- 
eral court  does  not  deprive  that  court  of 
jurisdiction  to  proceed  in  the  action,  and 
that  whether  it  should  do  so  or  not  upon 
the  filing  of  such  copy  is  for  it  to  de- 
termine. In  this  case  it  was  undoubtedly 
within  the  sound  legal  discretion  of  the 
circuit  court  to  proceed  as  if  the  copy 
had  been  filed  within  the  time  prescribed 
by  statute.  But  clearly  it  had  a  like  dis- 
cretion to  determine  whether  the  reasons 
given  for  the  failure  to  comply  in  that 
respect  with  the  law  were  sufficient.  We 
do  not  say  that  in  the  exercise  of  its  dis- 
cretion the  court  may  not  commit  an  er- 
ror that  would  bring  its  action  under  the 
reviewing  power  of  this  court.  But  since 
the  question  whether  the  cause  should 
be  remanded  for  failure  to  file  the  neces- 
sary copy  in  due  time  is  one  of  law  and 
fact,  its  determination  to  remand,  for 
such  a  reason,  should  not  "be  disturbed 
unless  it  clearly  appears  that  the  discre- 
tion with  which  the  court  is  invested  has 
been    improperly   exercised." 

The  only  reason  given  in  St.  Paul,  etc.. 
R.  Co.  2>.  McLean.  108  U.  S.  212,  217,  27 
L.  Ed.  703,  for  the  failure  to  file  the 
transcript  within  proper  time  was  inad- 
vertence upon  the  part  of  counsel;  in 
other  words,  the  filing  was  overlooked. 
It  is  scarcely  necessary  to  say  that  this 
did  not  constitute  a  sufficient  legal  rea- 
son for  not  complying  with  the  statute. 
At  any  rate,  the  refusal  of  the  court  to 
accept  it  as  satisfactory  cannot  be 
deemed    erroneous. 

"If  the  petitioning  party,  without  suffi- 
cient cause,  fails  to  enter  the  record  and 
docket  the  cause,  the  suit  may  be  prop- 
erly remanded  for  want  of  due  prosecu- 
tion under  the  removal;  but  if  sufficient 
cause  is  shown  for  the  delay,  there  is 
nothing  in  the  statute  to  prevent  the 
court  from  taking  the  case  after  the  first 
day  of  the  term  and  exercising  its  juris- 
diction.     Clearly   it    is    within    the   judicial 


discretion  of  every  court,  on  good  cause 
shown,  to  set  aside  a  default  in  filing 
pleadings  on  a  statutory  rule  day,  and 
allow  the  omission  to  be  supplied.  This 
case  seems  to  be  analogous  to  that.  Un- 
doubtedly promptness  should  be  insisted 
on  by  the  courts  of  the  United  States, 
and  no  excuse  should  be  accepted  for  de- 
lay in  entering  a  record  after  removal, 
unless  it  amounts  to  a  clear  justification 
or  a  waiver  by  the  opposite  party."  Rail- 
road Co.  V.  Koontz,  104  U.  S.  5,  17,  26  L 
Ed.  643. 

84.  The  jurisdiction  of  the  state  court 
cannot  be  restored  by  the  mere  failure  of 
the  petitioner  to  file  a  transcript  of  the 
record  in  the  circuit  court  within  the 
time  prescribed  by  the  statute.  The  ju- 
risdiction of  the  latter  court  attaches,  in 
advance  of  the  filing  of  the  transcript, 
from  the  moment  it  becomes  the  duty  of 
the  state  court  to  accept  the  bond  and 
proceed  no  further;  and  whether  the  cir- 
cuit court  of  the  United  States  shou'd 
retain  jurisdiction,  or  dism.iss  or  remand 
the  action  because  of  the  failure  to  file 
the  necessary  transcript,  is  for  it,  not  the 
state  court,  to  determine.  Steamship  Co. 
V.  Tugman,  106  U.  S.  118,  122.  27  L 
Ed.  87. 

85.  West  z'.  Aurora  City,  6  Wall  139. 
142.    18    L.    Ed.    819. 

86.  Decision  of  state  and  federal  courts 
as  to  removability. — Crehore  f.  Ohio, 
etc.,  R.  Co.,  131  U.  S.  240,  244,  33  L.  Ed. 
144;  Stone  v.  South  Carolina,  117  U.  S. 
430,  432.  29  L.  Ed.  962;  Carson  z:  Hvatt, 
118  U.  S.  279,  287,  30  L.  Ed.  167;  Burling- 
ton, etc..  R.  Co.  z'.  Dunn.  122  U.  S.  513. 
515.    30    L.    Ed.    1159. 

Decision  of  state  court  as  to  remov- 
ability.— The  record  closes,  so  far  as  the 
question  of  removal  is  concerned,  when 
the  petition  for  removal  is  filed  and  the 
necessary  security  furnished.  It  presents 
them  to  the  state  court  a  pure  question 
of  law,  and  that  is.  whether,  admitting 
the  facts  stated  in  the  petition  for  re- 
moval to  be  true,  it  appears  on  the  face 
of  the  record,  which  includes  the  peti- 
tion and  the  pleadings  and  proceedings 
down  to  that  time,  that  the  petitioner  is 
entitled  to  a  removal  of  the  suit.  That 
question  the  state  court  has  the  right  to 
decide  for  itself.  Burlington,  etc.,  R. 
Co.  7'.  Dunn,  122  V.  S.  513,  516.  30  L.  Ed. 
1159;  Stone  t'.  South  Carolina.  117  U  S 
430.   29   L.    Ed.   962.  and  cases   there   cited. 

The  judf^e  of  the  state  court  to  which 
an  application  is  made  for  the  removal   of 
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F,  Order  of  Removal. — As  to  necessity  for  order  of  removal,  see  post, 
"Divestiture  of  Jurisdiction  of  State  Court,"  VII,  B. 

VII.  Effect  of  Removal  Proceedings. 

A.  Filing  Petition  as  Constituting  Appearance. — The  filing  of  a  petition 
for  removal  does  not  amount  to  a  general  appearance,  but  to  a  special  appear- 
ance only.*^ 

B.  Divestiture  of  Jurisdiction  of  State   Court. — Upon  the  filing  of  the 


a  cause  into  a  court  of  the  United  States, 
must  exercise  a  legal  discretion  as  to  the 
right  claimed  to  remove  the  cause.  The 
defendant  being  entitled  to  a  right  to 
have  the  cause  removed  under  the  law 
of  the  United  States,  on  the  facts  of  the 
case,  the  judge  of  the  state  court  has  no 
discretion  to  withhold  that  right.  Gordon 
V.  Longest,  16  Pet.   97,   10  L.   Ed.  900. 

In  Burlington,  etc.,  R.  Co.  v.  Dunn,  122 
U.  S.  513,  515,  30  L.  Ed.  1159,  the  court 
said:  "The  assignment  of  errors  pre- 
sents but  a  single  question,  and  that  is 
whether,  as  after  the  petition  for  removal 
had  been  filed  the  record  showed  on  its 
face  that  the  state  court  ought  to  pro- 
ceed no  further,  it  was  competent  for  that 
court  to  allow  an  issue  of  fact  to  be 
made  upon  the  statements  in  the  petition, 
and  to  retain  the  suit  because  on  that  is- 
sue the  railway  company  had  not  shown 
by  testimony  that  the  plaintiff  was  ac- 
tually a  citizen  of  Minnesota.  It  must 
be  confessed  that  previous  to  the  cases 
of  Stone  V.  South  Carolina,  117  U.  S.  430, 
432,  29  L.  Ed.  962,  and  Carson  v.  Hyatt, 
118  U.  S.  279,  30  L.  Ed.  167,  decided  at 
the  last  term,  the  utterances  of  this  court, 
on  that  question,  had  not  always  been  as 
clear  and  distinct  as  they  might  have  been. 
Thus,  in  Gordon  v.  Longest,  16  Pet.  97, 
10  L.  Ed.  900,  in  speaking  of  removals 
under  §  12  of  the  Judiciary  Act  of  1789,  it 
was  said,  p.  103,  'it  must  be  made  to  ap- 
pear to  the  satisfaction  of  the  state  court 
that  th^  defendant  is  an  alien,  or  a  citi- 
zen of  some  other  state  than  that  in  which 
the  suit  was  brought;'  and  in  Railway 
Co.  7'.  Ramsey,  22  Wall.  322,  328,  22  L. 
Ed.  823,  that,  'if  upon  the  hearing  of  the 
petition  it  is  sustained  by  the  proof,  the 
state  court  can  proceed  no  further.'  In 
other  cases  expressions  of  a  similar  char- 
acter are  found,  which  seem  to  imply  that 
the  state  courts  were  at  liberty  to  con- 
sider the  actual  facts,  as  well  as  the  law 
arising  on  the  face  of  the  record,  after 
the  presentation  of  the  petition  for  re- 
moval. At  the  last  term  it  was  found 
that  this  question  had  become  a  practi- 
cal one,  about  which  there  was  a  differ- 
ence of  opinion  in  the  state  courts,  and 
to  some  extent  in  the  circuit  courts,  and 
so,  in  deciding  Stone  v.  South  Carolina, 
117  U.  S.  430.  29  L.  Ed.  962,  we  took  oc- 
casion to  say:  'All  issues  of  fact  made 
upon  the  petition  for  removal  must  be 
tried  in  the  circuit  court,  but  the  state 
court  is  at  liberty  to  determine  for  itself 
whether,  on  the  iface  of  the  record,  a  re- 
Tnoval   has   been   effected.'  " 

"The    statute    does    not    require    the    re- 


moving party  to  raise  the  question  of  ju- 
risdiction over  his  person  in  the  state 
court  before  removing  the  cause,  or  to 
reserve  that  question  in  respect  of  a 
court  which  is  to  lose  any  power  to  deal 
with  it;  and  to  decide  that  the  presenta- 
tion of  the  petition  and  bond  is  a  waiver 
of  the  objection  would  be  to  place  a  limi- 
tation upon  the  jurisdiction  of  the  cir- 
cuit court,  which  is  wholly  inconsistent 
with  the  act."  Wabash,  etc..  Railway  v. 
Brow,   164  U.-S.   271,  278,   41   L.    Ed.   431. 

Decision  of  circuit  court  as  to  remov- 
ability.— The  circuit  court  has  a  right  to 
decide  upon  its  own  jurisdiction.  Urteti- 
qui  V.  D'Arcy,  9  Pet.  692,  702,  9  L.  Ed. 
276;  Des  Moines,  etc.,  R.  Co.  v.  Iowa 
Homestead  Co.,  123  U.  S.  552,  559,  31  L. 
Ed.  202. 

It  is  thoroughly  settled  that  issues  of 
fact  raised  upon  petitions  for  removal 
must  be  tried  in  the  circuit  court  of  the 
United  States.  Crehore  v.  Ohio,  etc.,  R. 
Co.,  131  U.  S.  240,  33  L.  Ed.  144;  Burling- 
ton, etc.,  R.  Co.  V.  Dunn,  122  U.  S.  513, 
30  L.  Ed.  1159;  Carson  v.  Hyatt,  118  U. 
S.  279,  30  L.  Ed.  167;  Kansas  City,  etc.. 
R.  Co.  V.  Daughtry,  138  U.  S.  298,  302,  34 
L.  Ed.  963.  distinguishing  Louisville,  etc., 
R.  Co.  V.  Wangelin,  132  U.  S.  599,  33  L. 
Ed.    474. 

Under  the  act  of  1887  the  prejudice  or 
local  influence  must  be  made  to  appear 
to  the  circuit  court,  that  is,  the  circuit 
court  must  be  legally  satisfied,  by  proof 
suitable  to  the  nature  of  the  case,  of  the 
truth  of  the  allegation  that,  by  reason  of 
those  causes,  the  defendant  will  not  be 
able  to  obtain  justice  in  the  state  courts. 
Fisk  V.  Henarie.  142  U.  S.  459,  468,  35  L. 
Ed.  1079;  Bellaire  v.  Baltimore,  etc..  R. 
Co.,  146  U.  S.  117,  lis,  36  L.  Ed.  910, 
citing  In  re  Pennsylvania  Co.,  137  U.  S. 
451,   457,   34   L.    Ed.    738. 

It  is  not  for  the  state  court  to  disre- 
gard the  right  of  removal  upon  the  ground 
simply  that  the  averments  of  the  petition 
were  insufficient  or  too  vague  to  justify 
a  court  of  equity  in  granting  the  relief 
asked.  The  suit  being,  in  its  general  na- 
ture, one  of  which  the  circuit  court  of 
the  United  States  could  rightfully  take 
cognizance,  it  was  for  that  court,  after 
the  cause  was  docketed  there,  and  upon 
final  hearing,  to  determine  whether,  un- 
der the  allegations  and  proof,  a  case  wa'^ 
made  which  according  to  the  established 
principles  of  equity,  entitled  plaintiff  to 
protection  sought.  Marshall  7'.  Holmes. 
141    U.    S.    589,   601,    35    L.    Ed.    870.  _ 

87.  Filing  petition  as  constituting  ap- 
nearance. — Wabash.      etc..       Railwav       ?' 
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petition  and  bond,'^^  and  notice  thereof  properly  given, ^^  if  the  petition  makes  a 
case  which  upon  its  face  is  removable  under  the  acts  of  congress,'"^  the  jurisdic- 
tion of  the  state  court  absolutely  ceases,  and  that  of  the  federal  court  immediately 

Brow,  164  U.  S.  271,  279,  41  L.  Ed.  431; 
Clark  V.  Wells,  203  U.  S.  164,  169,  171,  54 
L.    Ed.    138. 

Where  defendant  appears  specially  for 
the  purpose  of  filing  a  petition  for  re- 
moval  and   by   obtaining   the   removal   ac-       ferred    to   the    federal   courts    upon   giving 


Wabash,    etc.,    Railway    v.    Brow,    164    U. 
S.   271,   278,  41   L.   Ed.   431. 

"The  twelfth  section  of  the  judiciary 
act  of  1789  conferred  an  unqualified  and 
unrestrained  right  to  have  the  case  trans- 


cordingly,  he  does  not  waive  his  right  to 
object  to  the  insufficiency  of  the  sum- 
mons. Goldey  v.  Morning  News,  156  U. 
S.  518,  526,  39  L.  Ed.  517;  Sharkey  v.  In- 
diana, etc.,  R.  Co.,  186  U.  S.  479,  46  L. 
Ed.  1266;  Clark  v.  Wells,  203  U.  S.  164, 
169,  171,  51  L.  Ed.  138;  National  Acci- 
dent Society  v.  Spiro,  164  U.  S.  281,  41  L. 
Ed.  435;  Wabash,  etc..  Railway  v.  Brow, 
164  U.  S.  271,  41   L.   Ed.  431. 

"When  in  a  petition  for  removal  it  is 
expressed  that  the  defendant  appears 
specially  and  for  the  sole  purpose  of  pre- 
senting the  petition,  the  application  can- 
not be  treated  as  submitting  the  defend- 
ant to  the  jurisdiction  of  the  state  court 
for  any  other  purpose."  Wabash,  etc., 
Railway  v.  Brow,  164  U.  S.  271,  276,  41 
L.  Ed.  431;  Goldey  v.  Morning  News,  156 
U.    S.    518,    39    L.    Ed.    517. 

88.  Divestiture  of  jurisdiction  of  state 
■court. — Manning  v.  Amy,  140  U.  S.  137, 
140,  35  L.  Ed.  386;  Steamship  Co.  z-.  Tug- 
man,  106  U.  S.  118,  122,  27  L.  Ed.  87;  St. 
Paul,  etc.,  R.  Co.  v.  McLean,  108  U.  S. 
-212,  216,  27  L.  Ed.  703;  Turner  v.  Farm- 
ers' Loan,  etc.,  Co.,  106  U.  S.  552,  555,  27 
L.  Ed.  273;  Marshall  v.  Holmes,  141  U. 
S.  589,  595,  35  L.  Ed.  870;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  256,  49  L.  Ed.  462;  Kanouse  v. 
Martin,  15  How.  198,  208,  14  L.  Ed.  660. 

As  to  the  necessity  that  the  jurisdic- 
tional facts  appear  affirmatively  on  the 
record,  see  ante,  "The  Record,"  VL  D- 

In  Railroad  Co.  v.  Koontz,  104  U.  S. 
5,  15,  26  L.  Ed.  643,  the  court  said:  "We 
are  aware  that  in  Removal  Cases,  100  U. 
S.  457,  25  L.  Ed.  593,  and  Kern  v.  Huide- 
koper,  103  U.  S.  485,  26  L.  Ed.  354,  it  is 
said,  in  substance,  that  after  the  petition 
for  removal  and  the  entering  of  the  rec- 
ord the  jurisdiction  of  the  circuit  court  is 
complete;  but  this  evidently  refers  to  the 
right  of  the  circuit  court  to  proceed  with 
the  cause.  The  entering  of  the  record  is 
necessary  for  that,  bnt  not  for  the  trans- 
fer of  jurisdiction.  The  "^tate  court  must 
stop  when  the  petition  and  security  are 
presented,  and  the  ''rcuit  court  go  on 
when  the  record  is  °ntered  there,  which 
is    in    effect    docketing    the    cause." 

It  is  the  duty  of  the  state  court,  or  the 
filing  of  the  petition  and  bond,  to  accept 
such  petition  and  bond  and  proceed  no 
further  in  such  suit,  and,  if  the  cause  be 
removable,  an  order  of  the  state  court 
denying  the  application  is  inefTectual,  for 
the  petitioner  may,  notwithstanding,  file 
a  copy  of  the  record  in  the  circuit  court 
and  that  court  must  proceed  in  the  cause. 

10  U  S  Tr,nr— 4C 


the    security   required."      Insurance    Co.   v. 
Morse,  20  Wall.  445,  454,  22  L.   Ed.  365. 

89.  Under  either  §  641  or  §  643  of  the 
Revised  Statutes  the  jurisdiction  of  the 
state  court  is  not  taken  away  until  it 
has  notice,  in  one  form  or  other,  of  the 
petition  for  removal;  under  §  641,  by  the 
petition  filed  in  that  court;  under  §  643, 
by  notice  from  the  clerk  of  the  circuit 
court  of  the  petition  there  filed.  Vir- 
ginia V.  Paul,  148  U.  S.  107,  115,  37  L.  Ed. 
380. 

90.  Case  must  be  removable. — Turner 
V.  Farmers'  Loan,  etc.,  Co.,  106  U.  S.  552, 
555,  27 -L.  Ed.  273;  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  122,  27  L.  Ed.  87;  St. 
Paul,  etc.,  R.  Co.  v.  McLean,  108  U.  S. 
212,    216,    27    L.    Ed.    703. 

"The  mere  filing  of  a  petition  is  not 
enough,  unless,  when  taken  in  connection 
with  the  rest  of  the  record,  it  shows  on 
its  face  that  the  petitioner  has,  under  the 
statute,  the  right  to  take  the  suit  to  an 
other  tribunal."  Gregory  v.  Hartley,  113 
U.  S.  742,  745,  28  L-  Ed.  1150;  Railroad 
Co.  V.  Koontz,  104  U.  S.  5,  14,  26  L.  Ed. 
643. 

It  is  well  settled  that  if,  upon  the  face 
of  the  record,  including  the  petition  for 
removal,  a  suit  does  not  appear  to  be  a 
removable  one,  then  the  state  court  is 
not  bound  to  surrender  its  jurisdiction, 
and  may  proceed  as  if  no  application  for 
removal  had  been  made.  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  245,  49  L.  Ed.  462;  Stone  v. 
South  Carolina,  117  U.  S.  430,  432,  29  L. 
Ed.  962;  Carson  v.  Hvatt.  118  U.  S.  279, 
281,  30  L.  Ed.  167;  Marshall  v.  Holmes, 
141  U.  S.  589,  595,  35  L.  Ed.  870;  Burling- 
ton, etc..  R.  Co.  V.  Dunn,  122  U.  S.  513. 
515,  30  L.  Ed.  1159;  Removal  Cases,  100 
U.  S.  457,  474,  25  L.  Ed.  593;  Yulee  v. 
Vose,  99  U.  S.  539,  545,  25  L.  Ed.  355; 
Amory  v.  Amory,  95  U.  S.  186.  187.  24  L. 
Ed.  428;  Railroad  Co.  v.  Koontz,  104  U. 
S.  5,  14,  26  L.  Ed.  643;  Crehore  v.  Ohio. 
etc.,  R.  Co.,  131  U.  S.  240,  243,  33  L.  Ed. 
144;  Gregory  V.  Hartley,  113  U.  S.  742. 
745,    28    L.    Ed.    1150. 

In  Insurance  Co.  v.  Pechner,  95  U.  S. 
183.  185,  24  L.  Ed.  427,  a  case  arising  un- 
der the  judiciary  act  of  1789,  it  was  held 
that  a  "petition  for  removal  when  filed 
becomes  a  part  of  the  record  in  the 
cause;"  that  the  party  seeking  the  re- 
moval should  state  "facts  which,  taken  in 
connection  with  such  as  already  appear, 
entitle  him  to  transfer;"  and  that,  "if  he 
fails  in  this,  he  has  not,  in  law,  shown  to 
the   court   that   it  cannot  "proceed   further 
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attaches,^  1  thereby  rendering  any  further  proceedings  in  the  state  court  void  and 
without 'effect.92  Except  where  the  removal  is  sought  on  the  ground  of  prejudice 
and  local  influence,'-'^  no  order  of  court  proceeding  from  either  the  circuit  court,®* 

with    the    cause."      Crehore    v.    Ohio,    etc., 
Yi    Co,  131   U.  S.  240,  243,  33  L.   Kd.   U4. 

91.  Inhibition  of  further  proceedings  in 
state  court. — Insurance  Co.  v.  Morse,  20 
Wall.  445,  454,  22  L.  Ed.  365;  Gaines  v. 
Fuentes,  92  U.  S.  10,  20,  23  L.  Ed.  524; 
Kern  v.  Huidekoper,  103  U.  S.  485,  26  L. 
Ed.  354;  Dietzsch  t'.  Huidekoper,  103  U. 
S  494,  496,  26  L.  Ed.  497;  Steamship  Co. 
v'  Tugman,  106  U.  S.  118,  122,  27  L.  Ed. 
87;  Turner  v.  Farmers'  Loan,  etc.,  Co., 
106  U  S  55''  555  27  L.  Ed.  273;  Davis  V. 
South'  Carolina,  107  U.  S.  597,  601,  27  L.  Co.  v.  St.  Bernard  Min.  Co.,  196  U  S. 
Ed  574-  St  Paul  etc  R.  Co.  v.  McLean,  239,  245,  49  L.  Ed.  462;  French  v.  Hay, 
108  U  S  "'f  "-16  27  L  Ed.  703;  Carson  22  Wall.  238,  252,  22  L.  Ed.  854;  Dietzsch 
■""'"'-  .    --    ^      ^.        ^    Huidekoper,   103   U.   S.  494,  496,  497,  26 

L.    Ed.   497;    Moran   v.   Sturges,   154   U.   S. 

256,   270,   38    L.    Ed.   981. 

92.     Validity    of    further    proceedings,^ 

Gordon  7'.   Longest,   16  Pet.  97,   10   L.   Ed. 

900;    Kanouse    v.    Martin,    15    How.    198, 

208,  14  L-  Ed.  660;  Insurance  Co.  v.  Dunn, 

19    Wall.    214,    22    L.    Ed.    68;    Gaines    v. 

Fuentes,   92   U.    S.    10,   17,   23   L.    Ed.    524; 


Injunction  against   further   proceedings. 

— After  the  presentation  of  a  sufficient 
petition  and  bond  to  the  state  court  in  a 
removal  case,  it  is  competent  for  the  cir- 
cuit court,  by  a  proceeding  ancillary  in 
its  nature — without  violating  §  720  of  the 
Revised  Statutes,  forbidding  a  court  of 
the  United  States  from  enjoining  pro- 
ceedings in  a  state  court — to  restrain  the 
partj'  against  whom  a  cause  has  been  le- 
gally removed  from  taking  further  steps 
in  the  state  court.     Madisonville  Traction 


V.  Dunham,  121  U.  S.  421,  427,  30  L.  Ed 
992;  Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U 
S  240,  243,  33  L.  Ed.  144;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.    S.   239,   244,   49   L.    Ed.   462. 

It  is  a  well-settled  rule  that,  when  a 
sufficient  case  for  removal  is  made  in  the 
state  court,  the  rightful  jurisdiction  of 
that    court    comes    to    an     end,      and      no 

further  proceedings  can  properly  be  had  Strauder  v.  West  Virginia,  100  U.  S.  303, 
there,  unless  in  some  form  its  jurisdiction  """  "'  ^  ^-^ 
is  restored.  Gordon  r.  Longest,  16  Pet. 
97,  10  L.  Ed.  900;  Kanouse  v.  Martin,  15 
How  198,  14  L.  Ed.  660;  Insurance  Co. 
V.  Dunn,  19  Wall.  214,  223,  22  L.  Ed.  68; 
Virginia  v.  Rives,  100  U.  S.  313,  316,  25 
L  Ed.  667;  Railroad  Co.  v.  Mississippi, 
102  U.  S.  135,  26  L.  Ed.  96;  Railroad  Co. 
V.   Koontz,  104  U.   S.  5,  14,  26   L.   Ed.  643; 


312,  25  L.  Ed.  664;  Virginia  v.  Rives,  100 
U.  S.  313,  316,  25  L.  Ed.  667;  Railroad 
Co.  V.  Mississippi,  102  U.  S.  135,  136,  26 
L.  Ed.  96;  Kern  v.  Huidekoper,  103  U. 
S.  485,  493,  26  L.  Ed.  354;  Dietzsch  v. 
Huidekoper,  103  U.  S.  494,  496,  26  L.  Ed. 
497;  Railroad  Co.  v.  Koontz,  104  U.  S. 
5.  14,  26  L.  Ed.  643;  Steamship  Co.  v. 
Tugman,    106    U.    S.    118,    122,    27    L.    Ed. 


Chesapeake    etc     R    Co    v    White,  111  U.       87;    Davis    v.    South    Carolina,    107    U.    S. 
S    134.  137, '28  L.  Ed.  378;  Gibson  v.  Mis-       '"-'    '""^    ""  ^     ^-^    '^*-   ^^    ^—'    "^"     ° 
sissippi,    162    U.    S.    565,    579,    40    L.    Ed. 
1075;   Southern   R.   Co.  v.   Allison,  190   U. 
S.   326.   339.    47    L.    Ed.    1078. 

"In  Steamship  Co.  v.  Tugman,  106  U.  S. 
118.  27   L.   Ed.  87,  it  was  ruled  that  upon       ,^.       ^  ^^    ^  .     ^, 

the   filing  of  the  petition  for  removal,  ac-       Mm.  Co.,  196  U.  S.  239,  244,  49  L.  Ed.  462 
companied    by    a    proper    bond— the    suit  93.     Necessity   for   order   of   removal.— 

being  removable  under  the  statute— the 
jurisdiction  of  the  federal  court  imme- 
diately attached  in  advance  of  the  filing 
of  a  copy  of  the  record;  and  whether  that 
court  should  retain  jurisdiction,  or  dis- 
miss or  remand  the  action  because  of  the 
failure  to  file  such  a  copy,  was  for  it,  not 
for  the  state  court,  to  determine."  St. 
Paul,  etc..  R.  Co.  v.  McLean,  108  U.  S. 
212,  216,  27   L.   Ed.   703. 

But  if  the  state  court  proceeds  after  a 
petition  for  removal  'it  does  so  at  the  risk 
of  having  its  final  judgment  reversed,  if 
the   record   on   its   face    shows  that  when 


597,  601.  27  L.  Ed.  574;  St.  Paul,  etc.,  R. 
Co.  V.  McLean,  108  U.  S.  212.  216.  27  L. 
Ed.  703;  Crehore  v.  Ohio,  etc.,  R.  Co., 
131  U.  S.  240,  243,  33  L.  Ed.  144;  Virginia 
V.  Paul,  148  U.  S.  107,  115,  37  L.  Ed.  386; 
Madisonville   Traction    Co.   v.   St.   Bernard 


Pennsvlvania    Co.    v.    Bender,    148    U.    S. 
255,   2.57,   37   L.    Ed.   441. 

Under  the  act  of  March  3,  1887.  24 
Stat.  552,  553,  c.  373.  §  2,  any  defendant 
may  remove  a  suit  into  the  circuit  court 
on  the  ground  of  prejudice  or  local  in- 
fluence and  the  proper  way  is  for  him  to 
obtain  an  order  from  the  federal  court  for 
the  removal,  file  that  order  in  the  state 
court,  and  take  from  it  a  transcript  and 
file  it  in  the  federal  court.  Pennsvlvania 
Co.  V.  Bender,  148  U.  S.  255,  258,'  37  L. 
Ed.   441. 

'"^^^'^^  must  be  a  judgment;  or,  in 
the  petidon  was" filed^  that' court  ought  to  other  words,  an  order  based  upon  the  de- 
have  given  up  its  jurisdiction.  Stone  v.  termination  of  the  right.  A  mere  finding 
South  Carolina,  117  U.  S.  430,  432,  29  L.  that  the  party  is  entitled  to  a  removal  is 
■CA     9go  no  order,  and  does  not  of  itself  work  the 

Discretion  of  state  court.— "If,  upon  the       removal."      Pennsylvania    Co.    v.    Bender, 
hearing   of   the   petition   it   is   sustained  by       148   US.  25.5,  258    37  L.   Ed.  441. 
the    proof,    the    state  court  can  proceed    no  94.    Virginia  v.  Paul,  148  U.  S.  107,  115, 

further.     It  has   no   discretion  and  is  c nm-       37    L.    Ed    3S6.    ^    ,      ^      .      ^   ^ 
pelled  to  permit  the  transfer  to  be  made."  Under  §  643  of  the  Revised  Statutes  the 

Railway  Co.  v.  Ramsey,  22  Wall.  322,  328,       removal    of   the   case   out   of   the   junsdic- 
50  T      -p^j    go3.  tion   of   the   state   court   and    into   the    ex- 
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or  the  state  court  for  the  removal  of  the  cause  is  necessary  to  confer  jurisdiction 
on  the  federal  court,  and  no  refusal  of  such  an  order  of  the  state  court  can 
prevent  that  jurisdiction  from  attaching.^"*  Even  though  the  state  court  should 
refuse  to  stop  proceedings,  the  petitioning  party  may  enter  a  copy  of  the  record 
of  that  court,  as  it  stood  on  the  filing  of  his  petition,  in  the  circuit  court,  and 
have  the  suit  docketed  there.^^  If  a  state  court  wrongfully  refuses  to  give  up 
its  jurisdiction  on  a  petition  for  removal,  and  forces  a  party  to  trial,  he  loses 
none  of  his  rights  by  contesting  the  case  on  its  merits,"'  and  the  fact  that  a 
defendant  followed  up  his  motion  to  stay  proceedings  in  the  state  court  in 
accordance  with  his  notice  when  the  right  to  remove  had  been  made  to  appear 
the  day  before,  did  not  estop  him  from  insisting  on  its  right  to  remove  the  case.^^ 
C.  Effect  on  Defe::^ses. — Although  the  suit  must  be  actually  pending  in  the 
state  court  before  it  can  be  removed,  its  removal  into  the  circuit  court  does 
not  admit  that  it  was  rightfully  pending  in  the  state  court,  or  that  the  defendant 
could  have  been  compelled  to  answer  therein ;  but  enables  the  defendant  to 
avail  himself,  in  the  circuit  court  of  the  Unit-ed  States,  of  any  and  every  defense, 
duly  and  seasonably  reserved  and  pleaded,  to  the  action,  in  the  same  manner 
as  if  it  had  been  originally  commenced  in  said  circuit  court. ^^ 


elusive  jurisdiction  of  the  circuit  court  of 
the  United  States  takes  place,  without 
any  order  of  the  circuit  court,  as  soon  as 
the  state  court,  by  the  service  upon  it, 
or  upon  its  clerk,"  of  the  appropriate  proc- 
ess, whether  certiorari  or  habeas  corpus 
cum  causa,  has  notice  of  the  filing  of  the 
petition  in  the  circuit  court.  But  it  is  only 
after  such  forrnal  notice  has  been  given, 
that  the  jurisdiction  is  transferred  from 
the  state  court  to  the  national  court.  Vir- 
ginia V.  Paul,  148  U.  S.  107,  115,  37  L.  Ed. 

38e. 

"The  clerk  of  the  circuit  court  is  re- 
quired, when  the  case  is  commenced  in 
the  state  court  otherwise  than  by  capias, 
to  issue  a  writ  of  certiorari  to  the  state 
court  for  the  record;  and,  when  it  is  com- 
menced by  capias,  to  'issue  a  writ  of 
habeas  corpus  cum  causa,  a  duplicate  of 
which  shall  be  delivered  to  the  clerk  of 
the  state  court  or  left  at  his  office  by  the 
marshal;'  'and  thereupon  it  shall  be  the 
duty  of  the  state  court  to  stay  all  further 
proceedings  in  the  cause,  and  the  suit  or 
prosecution,  upon  delivery  of  such  proc- 
ess, or  leaving  the  same  as  aforesaid, 
shall  be  held  to  be  removed  to  the  circuit 
court.'  "  Virginia  v.  Paul,  148  U.  S.  107, 
115,  37  L.   Ed.  386. 

95.  Kern  v.  Huidekoper,  103  U.  S.  485, 
490,  9.6  L,.  Ed.  354;  Insurance  Co.  v.  Dunn; 
19  Wall.  214,  22  L-  Ed.  68.  And  see  Mar- 
shall V.  Holmes,  141  U.  S.  589,  595,  35 
L.  Ed.  870;  Remington  v.  Central  Pac. 
R.  Co.,  198  U.  S.  95,  96,  97,  99,  49  L.  Ed. 
959;  Gordon  v.  Longest,  16  Pet.  97,  10 
L.    Ed.   900. 

96.  Burlington,  etc.,  *R.  Co.  7'.  Dunn, 
122  U.   S.   513,   516,  30   L.   Ed.    1159. 

A  party  to  a  suit,  who,  under  the  act 
of  March  3,  1875.  c.  137  (18  Stat.,  pt.  3. 
p.  470),  was  entitled  to  its  removal  frnm 
the  state  court  wherein  it  was  brought, 
filed  in  due  time  his  petition  and  the  req- 
uisite bond,  and  prayed  for  such  removal 
to  the  circuit  coiirt  of  the  United  Stntcs 
for   the   proper   district.     His   petition  was 


denied.  Held,  that,  on  his  entering  in  the 
circuit  court,  within  the  period  pre- 
scribed by  that  act,  the  transcript  of  the 
record,  that  court  acquired  jurisdiction  of 
the  suit.  Kern  v.  Huidekoper,  103  U.  S 
485,  26   L.   Ed.  354. 

97.  Effect  of  petitioner  proceeding  in 
state  court  after  refusal  of  petition.— 
Railroad  Co.  v.  Koontz,  104  U.  S.  5,  14, 
26  L.  Ed.  643;  Insurance  Co.  v.  Dunn,  19 
Wall.  214,  22  L.  Ed.  68;  Removal  Cases, 
100  U.  S.  457,  25  L.  Ed.  593;  Railroad  Co. 
V.  Mississippi,  102  U.  S.  135,  26  L.  Ed. 
96;  Kern  v.  Huidekoper,  103  U.  S.  485, 
492,  26  L.  Ed.  354;  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  123,  27  L.  Ed.  87; 
Powers  V.  Chesapeake,  etc.,  R.  Co.,  169  U. 
S.  92,  102,  42  L.  Ed.  673;  Edrington  v. 
Jefferson,  111  U.  S.  770,  774,  28  L.  Ed. 
594. 

In  a  suit  pending  in  a  state  court  the 
defendant  filed  a  petition  and  bond  for 
removal,  but  the  motion  that  the  court 
proceed  no  further  in  the  cause  was  over- 
ruled. Subsequently,  with  the  defendant's 
consent,  the  issues  in  the  action  were,  by 
order  of  court,  turned  over  to  a  referee 
for  hearing  and  determination.  The  de- 
fendant appeared  before  the  referee,  and 
there,  as  well  as  later  in  the  state  courts, 
contended  that  the  state  court  was  ousted 
of  jurisdiction.  It  was  held  that  the  ju- 
risdiction of  the  state  court  was  not  re- 
stored when  the  defendant  appeared  and 
contested  the  case,  as  well  before  the 
referee  as  in  the  state  courts,  up  to  final 
judgment,  as  its  consent  to  a  trial  by 
referee  was  only  an  expression  of  prefer- 
ence for  that  mode  of  trial;  and  its  pro- 
tests against  the  exercise  of  jurisdiction 
by  the  referee  and  state  court  were  not 
necessary.  Steamship  Co.  t'.  Tugman  106 
U.  S.   118,  123,  27  L.   Ed.  87. 

98.  Remington   7'.    Central    Pac     R     Co 
198   U.    S.  95,  98.   49    L.    K(!.   959. 

99.  Effect  of  removal  on  defenses.^ 
Wabash,  etc..  Railway  t'.  Brow  164  U 
S.    271,   276,   41     L.     Ed.      431;      Goldey     v[ 
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D.  Where  Removal  Is  Not  Effected. — If  the  case  be  not  removed,  the 
jurisdiction  of  the  state  court  remains  unaffected.' 

E.  Jurisdiction  Acquired  by  Federal  Court — 1.  In  Generai,. — The  transfer 
of  a  cause  to  the  circuit  court  gives  such  court  control  of  the  case  as  it  was 
when  the  state  court  was  deprived  of  its  jurisdiction,-  and  the  cause  then 
proceeds  in  the  same  manner  as  if  it  had  been  originally  commenced  in  the 
circuit  court.3  No  power  of  action  remains  to  the  state  court,  and  every  question, 
necessarily  including  that  of  its  own  jurisdiction,  must  be  decided  in  the  federal 
court,'*  which  may  proceed  until  it  is  judicially  informed. that  its  power  over  the 


IMorning  News,  156  U.  S.  518,  523,  525,  39 
L.   Ed.    517. 

The  defendant  has  the  right  to  show 
that  the  state  court  had  no  jurisdiction, 
or  that  the  complaint  did  not  set  forth 
facts  sufficient  to  constitute  a  cause  of 
action,  although  the  case  was  removed  to 
the  federal  court  upon  his  own  petition. 
De  Lima  t'.  Bidwell,  182  U.  S.  1,  174,  45 
L.   Ed.   1041. 

1.  Where  removal  is  not  effected. — 
Crehore  v.  Ohio,  etc.,  R.  Co.,  131  U.  S. 
240.    244.    33    L.    Ed.    144. 

2.  Jurisdiction  acquired  by  federal 
court.— Clark  v.  Wells,  203  U.  S.  164,  171, 
51  L.  Ed.  138;  Duncan  v.  Gegan,  101  U. 
S.  810,  812,  25  L.  Ed.  875;  French  Z'.  Hay, 
22  Wall.  238,  247,  22  L.  Ed.  854;  Hewitt 
r.  Phelps,  105  U.  S.  393,  396,  26  L.  Ed. 
1072. 

The  circuit  court  takes  up  the  case 
where  the  state  court  left  off.  Duncan  v. 
Gegan,  101  U.  S.  810,  812,  25  L.  Ed.  875; 
Cowley  V.  Northern  Pac.  R.  Co.,  159  U. 
S.    569,    582,    40    L.    Ed.    263. 

When,  therefore,  a  federal  court,  in  the 
exercise  of  its  discretion  quashed  an  in- 
dictment, it  was  without  jurisdiction 
further  to  proceed  against  the  defendant. 
Bush  7'.  Kentucky,  107  U.  S.  110.  115,  27 
L.    Ed.    354. 

Where  a  proceeding  to  ascertain  the 
compensation  due  a  railroad  company  for 
land  taken  for  public  use  is  removed  to 
a  federal  circuit  court,  such  court  is 
clothed  with  no  greater  power  in  the 
premises  than  the  courts  of  the  state 
would  have  possessed  if  their  jurisdiction 
had  been  preserved.  East  Tennessee, 
etc.,  R.  Co.  7'.  Southern  Tel.  Co.,  112  U. 
S.   306,  310,  28   L.    Ed.   746. 

When  it  is  said  in  Duncan  ?'.  Gegan, 
101  U.  S.  810,  25  L.  Ed.  875,  that  "the  cir- 
cuit court  has  no  more  power  over  what 
was  done  before  the  removal  than  the 
state  court  would  have  had  if  the  suit 
had  remained,"  it  is  in  efifect  affirmed  that 
it  has  at  least  that  much  power.  Ex  parte 
Fisk.   113   U.   S.   713.  725.  28   L.    Ed.    1117. 

"Being  voluntarily  in  the  United  States 
court,  in  a  suit  where  the  funds  in  his 
hands  might  properly  be  distributed,  at 
least  under  supposable  circumstances,  and 
having  money  in  his  hands  as  receiver 
in  the  suit  removed  into  that  court,  we 
can  see  no  want  of  authority  to  make  him 
account  for  these  funds."  Hinckley  z'. 
Railroad  Co.,  100  U.  S.  153.  156,  25  L. 
Ed.  591. 

In   a  foreclosure  suit,  the  circuit  court. 


having  jurisdiction  of  the  subject  matter 
and  the  parties,  appointed  a  receiver, 
who,  pursuant  to  its  orders,  took  posses- 
sion of  the  mortgaged  road.  In  an  ac- 
tion between  other  parties,  subsequently 
brought  in  a  state  court,  an  attachment 
was  sued  out  and  levied  upon  the  road. 
Pending  an  application  thereupon  made 
to  the  circuit  court,  to  restrain  the  plain- 
tiff from  further  proceeding  with  his  at- 
tachment, he  and  the  defendant  to  the 
action  consented  to  its  removal  to  the 
circuit  court,  where,  upon  a  finding  that 
the  road  was  not,  at  the  date  of  the  levy 
of  the  attachment,  the  property  of  that 
defendant,  the  writ  was  dismissed.  Held, 
that  the  circuit  court  had  the  right  to  de- 
termine upon  the  conflicting  claims  to 
the  possession  of  the  road,  and  that  the 
parties  to  the  action,  by  consenting  to 
transfer  it,  did  no  more,  in  effect,  than 
that  court  might  have  compelled  them  to 
do.  People's  Bank  v.  Calhoun,  102  U.  S. 
256,  26  L.   Ed.   101. 

"Plaintiff  brought  his  action  in  the 
state  court,  and  its  removal  on  the  ground 
of  diverse  citizenship  placed  it  in  the  cir- 
cuit court  as  if  it  had  been  commenced 
there  on  that  ground  of  jurisdiction,  and 
not  as  if  it  had  been  commenced  there  by 
consent  of  defendant  under  §  23  of  the 
bankruptcy  act.  The  right  to  removal  is 
absolute  and  cannot  be  trammeled  by 
such  a  consequence."  Spencer  i:  Duplan 
Silk  Co.,  191  U.  S.  526,  531,  48  L.  Ed. 
287. 

3.  Kern  v.  Huidekoper,  103  U.  S.  485, 
490,  26  L.  Ed.  354;  Virginia  v.  Paul.  143 
U.  S.  107,  115,  37  L.  Ed.  386;  Harter  r. 
Kernochan,  103  U.  S.  562,  566,  26  L.  Ed. 
411;  Railroad  Co.  v.  Koontz,  104  U.  S.  5, 
14,  26  L.  Ed.  643.  And  see  Bushnell  v. 
Kennedy.  9  Wall.  387,  391,  19  L.  Ed.  730; 
Irvine  z:  Lowry,  14  Pet.  293,  299,  10  L. 
Ed.    462. 

The  case  being  removed,  the  circuit 
court  had  power  to  so  deal  with  the  con- 
troversy that  the  party  could  lose  noth- 
ing by  his  choice  of  tribunals.  Courtney 
v.  Pradt,  196  U.  S.  89,  93,  49  L.  Ed.  398; 
Cowley  V.  Northern  Pac.  R.  Co.,  159  U. 
S.    560,    40    L.    Ed.    263. 

4.  Federal  court  entitled  to  pass  on  all 
questions  arising. — Insurance  Co.  v. 
Morse,  20  Wall.  445.  454,  22  L.  Ed.  365. 
And  see  ante,  "Decision  of  State  and 
Federal  Courts  as  to  Removability," 
VI.    E. 

When  a  case  has  been  removed  into  the 
circuit    court    on    the    ground    of   divcrsitv 
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cause  has  been  suspended.^ 

2.  Entire;  Suit  Remove;d. — Under  the  act  of  1875,  if  a  separable  controversy 
exists,  a  removal  for  such  cause  takes  the  whole  suit  to  the  circuit  court,  and 
leaves  nothing  behind  for  trial  in  the  state  court.^  And  when  two  or  more 
causes  of  action  are  united  in  one  suit  there  can  be  a  removal  of  the  whole  suit 
on  the  petition  of  one  or  more  of  the  defendants  interested  in  the  controversy, 
which  if  it  had  been  sued  on  alone  would  be  removable/ 

3.  Effkct  Given  Proceedings  in  State  Court. — The  transfer  of  a  case 
from  the  state  to  a  federal  court  does  not  vacate  what  has  been  done  in  the 
state  court  previously  to  removal;  that  what  has  been  decided  in  the  state  court 
is   res   judicata   and   cannot   be   re-examined. *     The   circuit   court   has   no   more 


of  citizenship,  that  court  is  entitled  to 
pass  on  all  questions  arising,  including 
the  question  of  jurisdiction  over  the  sub- 
ject matter  in  the  state  courts;  or  the 
sufficiency  of  the  service  of  mesne  proc- 
ess to  authorize  the  recovery  of  personal 
judgment.  Courtney  v.  Pradt,  196  U.  S. 
89,  93,  49  L.  Ed.  398;  Goldey  v.  Morning 
News,  156  U.  S.  518,  39  L.  Ed.  517;  Wa- 
bash, etc..  Railway  f.  Brow,  164  U.  S. 
271,  41  L.  Ed.  431;  De  Lima  v.  Bidwell, 
182  U.  S.  1,  45  L.  Ed.  1041;  Conley  v. 
Mathieson  Alkali  Works,  190  U.  S.  406, 
47   L.    Ed.    1113. 

It  was  decided  in  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  29  L.  Ed.  963,  that  all 
issues  of  fact  made  on  a  petition  for  re- 
moval must  be  tried  in  the  circuit  court. 
Carson  v.  Dunham,  121  U.  S.  421,  426,  30 
L.  Ed.  992;  Crehore  v.  Ohio,  etc.,  R.  Co., 
131   U.  S.  240,  244,  33  L.   Ed.  144. 

If  the  circuit  court  is  satisfied  that  it, 
or  the  state  court,  has  made  a  mistake,  in 
refusing  to  set  aside  a  summons,  it  has 
power  to  reopen  the  matter.  Remington 
V.  Central  Pac.  R.  Co.,  198  U.  S.  95,  99, 
100,  49  L.   Ed.  959. 

After  the  plaintifif  removed  to  the  cir- 
cuit court  a  suit  in  replevin  brought  in  a 
state  court,  the  latter  proceeded  to  try  it 
and  render  judgment  for  a  retorno 
habendo.  An  action  having  been  there- 
upon brought  in  the  state  court  against 
him  and  his  sureties  on  the  replevin  bond, 
they  filed  their  bill  in  the  circuit  court, 
praying  that  the  plaintifif  in  that  action 
be  enjoined  from  further  prosecuting  it. 
Held,  that  the  circuit  court  properly 
granted  the  prayer  of  the  bill.  Dietzsch 
V.  Huidekoper,  103  U.  S.  494,  26  h.  Ed. 
497. 

The  statute  of  1867,  authorizing  the 
transfer  of  a  cause  to  the  federal  court, 
by  that  fact  invested  that  court  with  all 
needed  jurisdiction  to  adjudicate  finally 
and  settle  the  controversy  involved. 
Gaines  v.  Fuentes,  92  U.  S.  10,  22,  23  L. 
Ed.   524. 

5.  Insurance  Co.  v.  Pechner,  95  U.  S. 
183,    186,    24    L.    Ed.    427. 

6.  Entire  suit  removed. — Barney  ?'. 
Latham,  103  U.  S.  20r..  36  L.  Ed.  514,  cited 
in  Brooks  v.  Clark,  119  U.  S.  503,  512,  30 
L.  Ed.  482.  And  see  Blake  7-.  McKim,  103 
U.  S.  336.  337,  36  L.  Ed.  563;  Graves  z'. 
Corbin,   133  U.   S.  571,   591,   33   L.    Ed.   463. 

Under   the   act   of   1866,   only   the    sepa- 


rate controversy  of  petitioning  defend- 
ant could  be  removed,  and  the  plaintifif 
was  allowed  to  proceed  against  all  other 
defendants,  in  the  state  court,  as  to  re- 
maining controversies  in  the  suit,  the 
same  as  if  no  removal  had  been  had. 
Brooks  V.  Clark,  119  U.  S.  502,  512,  518, 
30  L.  Ed.  483;  Barney  v.  Latham,  103  U. 
S.    305,   212,   26    L.    Ed.    514. 

Under  the  act  of  March  2,  1867,  an  alien 
defendant  or  a  defendant  who  was  a  citi- 
zen of  a  state  other  than  that  in  which 
the  suit  was  brought,  was  empowered  to 
remove  a  cause,  as  between  him  and  the 
plaintifif,  into  the  circuit  court  for  trial, 
leaving  the  cause,  as  between  the  plain- 
tifif and  the  other  defendants,  to  proceed 
in  the  state  court  where  the  suit  was 
commenced,  wholly  unaffected  by  such 
removal.  Case  of  the  Sewing  Machine 
Companies,  18  Wall.  553,  579,  21  L.  Ed. 
914. 

7.  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  432,  47  L.  Ed.  1122.  And  see 
Hyde  v.  Ruble,  104  U.  S.  407,  409,  26  L. 
Ed.  823.  See,  also,  Ayres  v.  Wiswall, 
112   U.    S.   187,   28    L.    Ed.   693. 

8.  Effect  given  proceedings  in  state 
court, — King  z'.  VVorthington,  104  U.  S. 
44,  50,  26  L.  Ed.  652,  citing  Duncan  z: 
Gegan,  101  U.  S.  810,  812,  25  L.  Ed.  875. 

Where  the  relative  priority  of  certain 
mortgages  had  been  determined  on  appeal 
by  the  supreme  court  of  the  state,  and 
on  the  return  of  the  mandate  to  the  court 
of  original  jurisdiction  the  fund  derived 
from  the  judicial  sale  of  the  property 
covered  by  them  was  distributed  pursu- 
ant to  the  judgment,  held,  that  the  cir- 
cuit court,  the  cause  having  been  thereto 
removed,  properly  ruled  that  the  parties, 
as  to  the  rights  litigated  and  disposed  of, 
were  concluded  by  the  judgment.  Duncan 
z\   Gegan,   101   U.   S.   810,   25   L.    Ed.   875. 

The  act  of  March  3,  1875,  provides  that 
all  injunctions  had  in  a  suit  before  its 
removal,  should  remain  in  full  force  and 
eflFect  until  dissolved  or  modified  by  the 
court  to  which  the  suit  should  he  re- 
moved. Bondurant  z:  Watson,  103  U  S 
281,   288,   26   L.    Ed.    447. 

In  Clark  z'.  Wells,  203  U.  S.  164.  171.  51 
L.  Ed.  138,  the  court  said:  "The  purpose 
not  to  interfere  with  the  lien  of  the  at- 
tachment in  the  state  court  is  recognized 
and  declared  in  the  statute  (§  4  of  the 
Removal    Act.    24    Stat.     552),      providine 
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power  over  what  was  done  before  the  removal  than  the  state  court  would  have 
had  if  the  suit  had  remained  there. ^ 

4.  Practice  in  Federal  Court — a.  According  to  Rules  of  Federal  Court. — 
\\'here  a  party  has  removed  a  case  into  the  circuit  court  he  has  a  right  to  have 
its  further  progress  governed  by  the  law  of  that  court,  and  not  by  that  of  the 
court  from  which  it  was  removed. ^"^  In  courts  of  the  United  States,  to  legal 
actions  legal  defenses  only  can  be  interposed.  Upon  the  removal,  therefore, 
of  an  action  to  the  circuit  court  equitable  defenses  cannot  be  considered  along 
with  the  legal  defenses,  although  allowed  in  the  state  court. ^^  And  though  a 
suit  may  be  cognizable  in  the  slate  court  sitting  in  equity,  if  it  is  not  one  of 
which  the  circuit  court  sitting  in  equity,  can  properly  take  cognizance,  the  plead- 
ings upon  removal  of  the  case  from  the  state  court,  must  be  reformed  so  as  to 
make  it  a  case  to  be  tried  at  law.^^  go  if  a  suit  brought  in  the  state  courts  is 
essentially  a  suit  at  common  law,  the  common-Jaw  form  and  not  an  equitable  one 
must  be  pursued  if  the  case  is  removed  into  a  federal  court. ^^ 

b.  IV hen  State  Practice  Follozved. — Where  not  in  conflict  with  the  practice 
of  the  federal  courts,  the  general  rule  is  that  the  circuit  court  will  follow  the 
practice  of  the  state  from  which  the  suit  is  removed. i-* 


that  when  any  suit  is  removed  from  a 
state  court  to  the  circuit  court  of  the 
United  States  an  attachment  of  the 
goods  or  estate  of  the  defendant,  had  in 
the  suit  in  the  state  court,  shall  hold  the 
goods  or  estate  attached  to  answer  the 
final  judgment  or  decree  in  the  same 
manner  as  by  law  it  would  have  been 
held  to  answer  the  final  judgment  or  de- 
cree had  it  been  rendered  by  the  court 
in  which  the  suit  was  commenced,  and 
preserving  the  validitj'  of  all  bonds  or 
security  given   in   the   state   court." 

9.  Duncan  v.  Gegan,  101  U.  S.  810,  812, 
25   L.   Ed.  875. 

When  a  decree  was  filed  in  a  state 
court,  complainant,  by  leave  of  court, 
filed  an  amended  bill.  The  case  was  re- 
moved to  the  federal  circuit  court  pur- 
suant to  act  of  congress  of  March  2, 
1867.  The  circuit  court  vacated  the 
several  decrees  of  the  state  court.  It 
was  held  that  the  order  of  the  circuit 
court  vacating  the  decrees  of  the  state 
court  made  under  the  original  bill  was 
erroneous.  French  v.  Hay,  22  Wall.  238, 
248,   22    L.    Ed.   854. 

10.  According  to  rules  of  federal  court. 
—Ex  parte  Fisk,  113  U.  S.  713,  726,  28  L. 
Ed.  1117;  King  v.  Worthington,  104  U. 
S.  44,  26  L.  Ed.  652;  Hewitt  v.  Phelps, 
105   U.    S.   393,   396,   26   L.    Ed.    1072. 

As  the  courts  of  the  United  States  sit- 
ting in  New  York  have  no  power  to 
compel  a  party  to  submit  to  an  examina- 
tion as  a  witness  by  his  adversary  at  any 
time  previous  to  the  trial  in  an  action  at 
law,  as  required  by  the  law  of  that  state, 
the  federal  circuit  court  cannot  enforce 
such  an  order  made  by  the  state  court 
before  the  removal  of  the  case.  Ex  parte 
Fisk,   113   U.    S.   713,   28    L.    Ed.    1117. 

Where  an  action  was  commenced  in  a 
state  court,  and  if  it  had  proceeded  there 
to  judgment  unquestionably  a  liability 
would  have  been  sustained,  it  cannot  be 
that  by  removing  the  case  to  the  federal 
court    such    liability    has  been  taken  away. 


Fidelity,  etc.,  Co.  v.  Bucki,  etc.,  Co.,  189 
U.    S.    135,    137,   47   L.    Ed.   744. 

11.  Equitable  defenses  not  considered 
with  legal  defenses. — Northern  Pac.  Rail- 
road V.  Paine,  119  U.  S.  561,  564,  30  L- 
Ed.   513. 

If  defendant  fails  to  strike  out  his  equi- 
table defenses,  the  rule  in  the  state  courts 
that,  where  an  answer  sets  up  several  dis- 
tinct defenses,  a  denial  in  one  is  held  to 
be  qualified  admissions  in  another,  ap- 
plies in  the  United  States  courts.  North- 
ern Pac.  Railroad  v.  Paine,  119  U.  S.  561, 
564,    30    L.    Ed.    513. 

The  union  of  equitable  and  legal  causes 
of  action  in  one  suit  which  is  forbidden 
in  the  courts  of  the  United  States  by  the 
second  section  of  the  process  act  of  May 
8,  1792  (1  Stat.  270),  substantially  re- 
enacted  in  §  913,  Rev.  Stat.,  applies  in  a 
case  removed,  under  the  act  of  congress, 
to  the  circuit  court  from  a  court  of 
Texas,  where  such  a  union  is,  by  the  laws 
of  that  state,  allowed.  Hurt  v.  Hollings- 
worth,   100   U.    S.    100,  25   L.    Ed.   569. 

12."  Coosaw  Min.  Co.  z'.  South  Caro- 
lina, 144   U.   S.   550,   564,  36   L.   Ed.   537. 

A  federal  court  of  equity  has  not  the 
authority  to  entertain  a  purely  legal  ac- 
tion, transferred  from  the  state  court,  on 
the  mere  ground  that,  if  it  were  not  done, 
the  plaintiff  would  have  to  commence  a 
new  proceeding.  Thompson  v.  Railroad 
Companies,  6  Wall.  134,  138,  18  L.  Ed.  765. 

13.  Thompson  v.  Railroad  Companies, 
6   Wall.    134,    18    L.    Ed.   765. 

14.  When  state  practice  followed. — In 
a  criminal  case  removed  from  the  state 
court  into  the  circuit  court  of  the  United 
States  after  indictment  found,  the  circuit 
court  tries  the  case  upon  accusation  pre- 
sented by  a  grand  jury  of  the  state,  and 
framed  with  the  assistance  of  the  law 
officers  of  the  state.  Virginia  v.  Paul, 
148  U.  S.  107,  120.  37  L.  Ed.  386;  Tennes- 
see V.  Davis,  100  U.  S.  257,  271,  25  L.  Ed. 
648. 

In    King  v.   Worthington.    104    TT    <5    aa 
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c.  Right  to  Jury  Trial  in  Federal  Court. — The  concluding  clause  of  the  third 
section  of  the  act  of  March  3,  1875  (18  Stat.,  part.  3,  p.  470),  did  not  repeal 
the  provision  of  the  Revised  Statutes  authorizing  the  circuit  court  to  try,  upon 
the  stipulation  of  parties,  issues  of  fact  without  the  intervention  of  a  jury.^'' 
It  was  only  intended  to  conserve  to  parties  in  the  cases  removed  to  the  circuit 
courts  the  same  right  of  jury  trial  which  parties  possess  in  cases  brought 
originally  in  those  courts,  not  to  prevent  the  waiver  of  a  jury  by  consent.  The 
provision  is  similar  to  the  one  in  the  judiciary  act  of  1879.     18  Stat.  471. i<^ 

d.  Enforcement  of  Judgments. — The  court  has  the  right  to  enforce  the  judg- 
ment against  the  party  defendant  and  those  whom  he  represents,  no  matter  how 
or  when  they  attempt  to  evade  it  or  escape  its  effect,  unless  by  a  direct 
proceeding.  ^"^ 


ol,  26  L.  Ed.  652,  the  court  said:  "The 
decision  of  the  latter  court  was  that,  un- 
der the  state  law,  certain  witnesses  were 
incompetent  in  the  state  court.  The  fed- 
eral court  decided  that,  under  the  laws  of 
the  United  States,  the  same  witnesses 
were  competent  when  offered  in  a  United 
States  court.  Here  is  no  conflict  of  opin- 
ion, and  no  unsettling  of  any  matter 
which  had  been  adjudged  by  the  state 
court.  The  federal  court  was  bound  to 
deal  with  the  case  according  to  the  rules 
of  practice  and  evidence  prescribed  by 
the  acts  of  congress.  If  the  case  is  prop- 
erly removed,  the  party  removing  it  is  en- 
titled to  any  advantage  which  the  prac- 
tice and  jurisprudence  of  the  federal 
court  give  him.  In  this  instance  the 
court  below  followed  the  law  of  evi- 
dence as  prescribed  by  congress.  In  do- 
ing so  it  did  not  reverse  any  ruling  of 
the  state  court,  and,  we  think,  committed 
no   error." 

"After  the  removal  of  a  case  of  con- 
demnation from  a  state  court  the  federal 
court  would  proceed  under  the  sanction 
of  state  legislation.  It  would  enforce  the 
state  law,  unless  that  law  authorized  the 
appropriation  of  private  property  for  pur- 
poses that  were  not  really  of  a  public  na- 
ture. So  far  as  authority  to  take  the 
property  for  local  public  purposes  was 
concerned,  the  circuit  court  could  not  en- 
force any  other  than  the  state  law.  It 
would  respect  the  sovereign  power  of  the 
state  to  define  the  legitimate  public  pur- 
poses for  which  private  property  may  be 
taken,  upon  compensation  to  the  owner 
Tieing  made  or  secured.  But  at  the  same 
time  it  could  enforce,  as  of  course  it 
must,  the  authority  of  the  supreme  law 
of  the  land,  which  expressly  extends  the 
judicial  power  of  the  United  States  to  all 
suits  involving  controversies  between 
citizens  of  diflferent  states,  and  which 
also,  by  statute,  gives  the  circuit  courts 
of  the  United  States,  without  qualifica- 
tion, jurisdiction  of  such  controversies. 
A  state  cannot  by  any  statutory  pro- 
visions withdraw  from  the  cognizance  of 
the  federal  courts  a  suit  or  judicial  pro- 
ceeding in  which  their  is  such  a  contro- 
versv."  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239,  253, 
49    L.    Ed.   462. 


The  law  of  a  state  directed  that  all 
suits  be  brought  in  the  name  of  the  real 
party  in  interest.  It  was  held  that  all 
cases  transferred  from  the  state  to  the 
federal  court,  under  the  12th  section  of 
the  judiciary  act,  may  be  carried  on  in 
the  name  of  the  party  who  was  the  plain- 
tiff in  the  state  court.  Thompson  v. 
Railroad  Companies,  6  Wall.  134,  139,  18 
L.   Ed.  765. 

"This  action  was  brought  in  the  state 
court  and  removed  on  defendant's  appli- 
cation. That  transfer  could  not  deprive 
plaintiff  of  the  right  secured  to  her  by 
the  local  law  to  prosecute  the  suit  in  her 
own  name  and  for  her  own  benefit." 
Texas,  etc.,  R.  Co.  v.  Humble,  181  U.  S. 
57,    60,   45    L.    Ed.   747. 

"A  right  given  by  the  statute  of  a  state 
to  revive  a  pending  action  for  personal 
injuries  in  the  name  of  the  personal  repre- 
sentative of  a  deceased  plaintiff  is  not 
lost  upon  the  removal  of  the  case  into  a 
federal  court."  Baltimore,  etc.,  R.  Co  v 
Joy.  173  U.  S.  226,  229,  43   L.   Ed.  677. 

Where  an  action  has  been  removed 
from,  a  state  court  to  the  circuit  court, 
the  latter  may,  in  accordance  with  the 
state  practice,  grant  the  plaintiff  leave  to 
amend  his  declaration  by  inserting  new 
counts  for  the  same  cause  of  action  as 
that  alleged  in  the  original  counts.  West 
r.   Smith,   101    U.   S.   263,  2.-.   L.   Ed.   809. 

15.  Right  to  jury  trial  in  federal  court. 
— Phillips  V.  Moore,  100  U.  S.  208,  25  L 
Ed.  603. 

16.  Phillips  V.  Moore.  100  U.  S.  208, 
213,  25  L.  Ed.  603,  citing  Kearney  r.  Case, 
12   Wall.   275,   281,  20   L.    Ed.    395. 

17.  Enforcement  of  judgments. — 
French  v.  Hay,  22  Wall.  238.  250,  22  L. 
Ed.  854;  Dietzsch  v.  Huidekoper,  103  U 
S.    494,    498,    26    L.    Ed.    497. 

Where  the  original  plaintiff  in  an  ac- 
tion on  a  replevin  bond,  represented  the 
real  parties  in  interest,  and  was  a  party 
to  the  action  of  replevin,  which  h.nd  been 
pending,  and  was  finally  determined  in 
the  circuit  court,  that  cotirt  had  jurisdic- 
tion of  his  person,  and  could  enforce  its 
judgment  in  the  replevin  suit  against  him, 
or  those  whom  he  represented,  their 
agents  and  attorneys.  Dietzsch  r  Huide- 
koper,  103  U.   S.   494,  497,  26   L.   Ed.   497 
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5.  Loss  OF  Jurisdiction. — It  is  the  general  rule  that  when  the  jurisdiction 
of  the  circuit  court  has  once  attached,  it  will  not  be  ousted  by  subsequent  change 
in  the  conditions.^**  Where  the  record  shows  that  a  suit  brought  in  a  state  court 
was,  on  the  petition  of  the  defendant,  and  by  reason  of  the  character  of  the 
parties,  duly  removed  to  the  circuit  court,  the  jurisdiction  of  the  latter  court  is 
not  lost  for  want  of  an  averment  of  citizenship  in  the  bill  of  complaint  originally 
filed,  or  in  the  amendments  thereto,  which  were  made  in  the  circuit  court. ^^ 

VIII.  Remand  to  State  Court. 
A.   Grounds  for  Remand — 1.  Want  of  Jurisdiction. — Where  it  does  not 
appear  that  the  circuit  court  has  jurisdiction  of  a  case,  it  will  be  remanded. 2" 
2.  For  Dffkcts  and  Irregularities. — Where  there  have  been  irregularities 


18.  Loss  of  jurisdiction. — Kirby  z: 
American  Soda  Fountain  Co.,  194  U.  S. 
141,  145,  48  L.  Ed.  911,  citing  Morgan  v. 
Morgan,  2  Wheat.  290,  4  L.  Ed.  242; 
Clarke  v.  Mathewson,  12  Pet.  164,  9  L. 
Ed.  1041;  Kanouse  v.  Martin,  15  How. 
198,  208,  14  L.  Ed.  660;  Cooke  z'.  United 
States,  2  Wall.  218,  17  L.  Ed.  755.  And 
see,  also,  ante,  "How  Separability  De- 
termined,"   III,   C,   2. 

19.  Briges  v.  Sperry,  95  U.  S.  401,  24 
L.  Kd.  :;9u. 

20.  Remands  for  want  of  jurisdiction. 
— McKee  v.  Rains,  10  Wall.  22,  25,  19  L. 
Ed.  860;  Insurance  Co.  v.  Francis,  11 
Wall.  210,  215,  20  L.  Ed.  77;  Knapp  i: 
Railroad  Co.,  20  Wall.  117,  124,  22  L.  Ed. 
328;    Hoadley  v.   San    Francisco,   94    U.    S. 

4,  5,  24  L.  Ed.  34;  Gold- Washing,  etc., 
Co.  V.  Keyes,  96  U.  S.  199,  201,  24  L.  Ed. 
656;  Robertson  z'.  Cease,  97  U.  S.  646,  24 
L.  Ed.  1057;  Virginia  z'.  Rives,  100  U.  S. 
313,  323,  25  h.  Ed.  667;  Barney  z:  Latham, 
103  U.  S.  205,  216,  26  L.  Ed.  514;  Wil- 
liams V.  Nottawa,  104  U.  S.  209,  26  L  Ed. 
719;  Turner  v.  Farmers'  Loan,  etc.,  Co., 
106  U.  S.  552,  555,  27  L  Ed.  273;  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379, 
382,  28  L.  Ed.  462;  Crump  r.  Thurber, 
115  U.  S.  56,  59.  29  L  Ed.  328;  Rand  r. 
Walker,  117  U.  S.  340,  345,  29  L  Ed.  907; 
King  Bridge  Co.  v.  Otoe   County,  120   U. 

5.  225,  226,  30  L  Ed.  623;  Robinson  v. 
Anderson,  121  U.  S.  522,  30  L  Ed.  1021; 
Texas  Transp.  Co.  v.  Seeligson,  122  U. 
S.  519,  522,  30  L.  Ed.  1150;  Cameron  z: 
Hodges,  127  U.  S.  322,  326,  32  L.  Ed.  132; 
Stevens  v.  Nickols,  130  U.  S.  230,  232,  32 
L.  Ed.  914;  Crehore  v.  Ohio,  etc..  R.  Co., 
131  U.  S.  240,  244,  33  L  Ed.  144;  Graves 
V.  Corbin,  132  U.  S.  571,  590,  33  L  Ed. 
462;  Brown  v.  Trousdale.  138  U.  S.  389, 
395,  34  L.  Ed.  987;  Torrence  z:  Shedd, 
144  U.  S.  527,  533,  36  L  Ed.  528;  Rosen- 
thal V.  Coates,  148  U.  S.  142.  146,  37  L- 
Ed.  399;  Gates  v.  Allen,  149  U.  S.  451,  37 
L.  Ed.  804;  Wilson  v.  Oswego  Tp.,  151 
U.  S.  56,  67.  38  L  Ed.  70;  Martin  v.  Bal- 
timore, etc.,  R.  Co.,  151  U.  S.  673,  676.  38 
L.  Ed.  311;  Tennessee  v.  Union,  etc.. 
Bank,  152  U.  S.  454,  464,  38  L  Ed.  511; 
Chappell  V.  Waterworth,  155  U.  S.  102. 
108,  39  L.  Ed.  85;  Postal  Tel.  Cable  Co. 
V.  Alabama,  155  U.  S.  482,  487,  39  L.  Ed. 
231;  Neel  z:  Pennsylvania  Co.,  157  U.  S. 
153,  154,  39  L.  Ed.  654:  Mattinelv  r.  North- 


western Virginia  R.  Co.,  158  U.  S.  53,  57, 
39  L.  Ed.  894;  East  Lake  Land  Co.  v. 
Brown,  159  U.  S.  252;  Arkansas  v.  Kan- 
sas, etc..  Coal  Co.,  183  U.  S.  185,  191,  46 
L.  Ed.  144;  Kinney  v.  Columbia,  etc., 
Loan  Ass'n,  191  U.  S.  78,  81,  48  L.  Ed.  103; 
Minnesota  z'.  Northern  Securities  Co., 
194  U.  S.  48,  65,  48  L  Ed.  870;  Cochran 
z'.  Montgomery  County,  199  U.  S.  260,  274, 
50  L.  Ed.  182;  Urtetiqui  v.  D'Arcy,  9  Pet. 
692,    702,    9    L.    Ed.   276. 

Where  circuit  court  assumes  jurisdic- 
tion unlawfully. — Where  the  circuit  court 
has,  without  authority  of  law,  assumed  ju- 
risdiction of  an  indictment  found  in  the 
courts  of  the  state  of  Virginia  for  a 
crime  against  the  laws  of  the  state,  the 
state  is  entitled  to  have  the  prosecution 
remanded  to  its  courts  to  be  there  dealt 
with  according  to  law.  Virginia  r.  Paul, 
148   U.    S.    107,    122,   37    L.    Ed.   386. 

"Within  the  jurisdiction." — Section  5  of 
the  act  of  1875  provides  that  if,  in  any 
suit  removed  from  a  state  court  to  a  cir- 
cuit court  of  the  United  States,  it  shall 
appear  to  the  satisfaction  of  said  circuit 
court,  at  any  time  after  such  suit  has 
been  brought  or  removed  thereto,  that 
such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  prop- 
erly "within  the  jurisdiction"'  of  said  cir- 
cuit court,  the  said  circuit  court  shall 
proceed  no  further  therein,  but  shall  dis- 
miss the  suit  or  remand  it  to  the  court 
from  which  it  was  removed,  as  justice 
may  require.  The  expression  "within  the 
jurisdiction''  means  within  the  judicial 
cognizance — within  the  capacity  to  de- 
termine the  merits  of  the  dispute  or  con- 
troversy, and  to  grant  the  relief  asked 
for.  Rosenbaum  v.  Bauer,  120  U.  S.  450, 
458.  30   L.   Ed.   743. 

Jurisdiction  as  affected  by  constitu- 
tionality of  statutes. — Where  a  party  re- 
moves under  a  statute  of  the  United 
States  from  a  state  court  to  the  circuit 
court  of  the  United  States  a  case  de- 
pending in  point  of  merits  on  the  right 
construction  of  such  statute,  the  circuit 
court  cannot  dismiss  and  remand  the 
case,  upon  motion,  on  the  ground  that  it 
has  no  jurisdiction,  because  the  statute 
is  unconstitutional  and  void.  The 
validity  of  the  defense  which  such  statute 
may  authorize  to  be  made  is  a  distinct 
subiect.  and  to  be  oassed  on   hv  th»  rnurt 
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in  the  removal  proceedings,  as  where  the  presentation  of  the  petition  for  removal 
was  too  late,2i  or  where  a  case  was  removed  without  proper  service  of  process,-- 
or  where  the  petitioning  party  neglected  to  enter  the  record  and  docket  the  cause 
in  the  circuit  court  in  time,^^  or  where  it  appears  that  a  colorable  assignment 
had  been  made  for  the  purpose  of  imposing  on  the  jurisdiction  of  the  circuit 
court, 2^  the  cause  should  be  remanded. 

B.  Proceedings — 1.  AIotion  to  Remand. — When  the  suit  is  docketed  in  the 
circuit  court,  the  adverse  party  may  move  to  remand. ^^ 

2.  Evidence. — Where  a  party  moves  for  the  removal  of  a  cause  to  the  circuit 
court  for  diversity  of  citizenship  and  the  other  party  denies  that  such  diversity 
of  citizenship  exists,  the  burden  of  proof  is  on  the  former  to  make  out  the 
jurisdiction  of  the  circuit  court  by  showing  that  such  diversity  of  citizenship 
exists,  and  the  fact  that  the  suit  has  actually  been  entered  in  the  circuit  court 
does  not  shift  the  burden  of  proof.^^  An  affidavit  filed  in  the  state  court  to 
require  a  plaintiff  to  give  security  for  costs  because  he  was  a  nonresident  of 
the  state  is  admissible  against  the  defendant  in  the  circuit  court  after  the  case 
has  been  removed  thereto  when  the  plaintiff  moves  to  remand.-^ 

C.  Time  for  Remand. — The  order  to  remand  may  be  made  at  any  time 
during  the  pendency  of  the  cause  when  it  shall  appear  there  is  no  jurisdiction. 2** 
Where  a  suit  could  only  have  been  removed  because  of  an  alleged  separate 
cause  of  action  against  one  of  the  defendants,  it  was  right  to  remand  it  as  soon 
as  the  discontinuance  was  entered  as  to  him  in  the  circuit  court.--'* 

D.  Remand  in  Part. — Under  the  act  of  1887  a  suit  may  be  divided  and 
remanded  in  part.-'^*^ 

E.  Costs. — Where  a  case  is  improperly  removed,  the  costs  in  the  circuit  court 
are  to  be  paid  by  the  party  upon  whose  petition  the  case  was  removed.-^ '     Where 


when  in  due  form  before  it.  Mayor  z'. 
Cooper,    6   Wall.    247,    18    L.    Ed.    851. 

Colorable  amount  in  controversy. — 
Where  the  petition  for  removal  does  not 
allege  the  sum  or  value  of  the  matter  in 
dispute  otherwise  than  by  the  statement 
of  the  amount  of  the  claim  for  damages, 
the  supreme  court  cannot  assume  as  a 
matter  of  law  that  the  amount  laid,  or 
a  less  amount,  gi^eater  than  the  jurisdic- 
tional sum,  is  not  recoverable  upon  the 
case  stated  in  the  declaration,  and  cannot 
justify  an  order  remanding  the  cause,  on 
the  ground  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  such 
jurisdictional  amount.  But  if  the  circuit 
court  finds  as  matter  of  fact  that  the 
amount  of  damages  stated  in  the  declara- 
tion is  colorable,  and  has  -been  laid  be- 
yond the  amovmt  of  a  reasonable  expecta- 
tion of  recovery,  for  the  purpose  of 
creating  a  case  removable  under  the  act 
of  congress,  an  order  remanding  it  to 
the  state  court  may  be  sustained.  Smith 
V.  Greenhow,  109  U.  S.  069,  671,  27  L. 
Ed.  insn. 

Collusive  joinder  of  parties  to  confer 
jurisdiction. — When  the  interest  of  a 
nominal  party  is  simulated  and  collusive, 
and  created  for  the  very  purpose  of  giv- 
ing jurisdiction  to  the  courts  of  the 
United  States,  the  court  should  not  hesi- 
tate to  apply  the  wholesome  provisions 
of  the  act  of  1875,  18  Stat.  472,  providing 
for  the  dismissal  of  suits  where  parties 
have  been  improperly  or  collusively 
joined  for  the  purpose  of  creating  a  case 
cognizable    or    removable     under    the    act. 


Little  V.  Giles,  118  U.  S.  596,  603.  30  L. 
Ed.  269.  See,  also,  Farmington  v.  Pills- 
bury,   114  U.   S.   138,  29   L.    Ed.   114. 

21.  Remand  for  defects  and  irregulari- 
ties.—Babbitt  z:  Clark,  103  U.  S.  606,  613, 
26  L.  Ed.  507;  Martin  z.  Baltimore,  etc.. 
R.   Co.,   151    J.   S.   673,  687,   38   L.    Ed.   311. 

22.  Pollard  z:  Dwight,  4  Cranch  421, 
429,   2   L.    Ed.   666. 

23.  Railroad  Co.  v.  Koontz,  104  U.  S. 
5,   16,  26   L.    Ed.   643. 

24.  Oakley  v.  Goodnow,  118  U.  S.  43. 
45,    30    L.    Ed.    61. 

25.  When  motion  to  remand  may  be 
made. — Railroad  Co.  r.  Koontz,  104  U.  S. 
5,   15,  26   L.   Ed.   643. 

26.  On  removal  for  diverse  citizenship 
burden  of  proof  rests  on  petitioner. — 
Carson  ::  Dunham,  121  L'.  S.  421,  42'.. 
30    L.    Ed.    992. 

27.  Admissibility  of  evidence  on  hear- 
ing of  motion  to  remand. — Chicago,  etc., 
R.  Co.  v.  Ohle,  117  U.  S.  123,  129,  29  L. 
Ed.  837. 

28.  Time  for  remand. — .^yres  7'.  Wis- 
wall,  112  U.  S.  187.  190.  28  L.  Ed.  693; 
Missouri  Pac.  R.  Co.  i\  Fitzgerald,  160 
U.  S.  556,  580,  40  L.  Ed.  536;  Railway  Co. 
V.  Ramsey,  22  Wall.  322,  328,  22  L.  Ed. 
823. 

29.  Texas  Transp.  Co.  v.  Seeligson,  122 
U.   S.  519,  522,  30  L.   Ed.  1150. 

30.  Remand  in  part. — Fisk  z'.  Henarie, 
142   U.    S.    4.-.9,    468,   35   L.    Ed.    1079. 

31.  Costs  on  remand. — Mattingly  f. 
Northwestern  Viroinia  R.  Co.,  138  U.  S. 
53,  57,  39  L.  Ed.  894;  Kellani  v.  Keith,  144 
U.  S.  568,  36  L.  Ed.  544;  Cochran  v.  Mont- 
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there  was  a  mandate  from  the  supreme  court  to  accept  a  bond  for  removal  and 
proceed  no  further  in  the  case,  the  propriety  of  staying  proceedings  until  pay- 
ment of  costs  in  the  state  court  was  purely  a  matter  of  discretion  in  the  circuit 
court.22 

F.  Setting  Aside  of  Order  and  Granting  Rehearing. — Where  the  petitioner 
seeks  to  comj)eI  the  circuit  court  to  set  aside  an  order  remanding  a  suit  against 
him,  and  to  proceed  to  a  rehearing,  on  the  ground  that  at  the  former  hearing 
the  court  did  not  have  before  it  the  complaint  in  the  case  on  which  he  relied  to 
show  his  right  to  a  removal,  if,  in  point  of  fact,  the  complaint  has  been  omitted 
by  mistake,  a  rehearing  may  be  granted  in  the  discretion  of  the  court  upon  a 
showing  to  that  effect.^-* 

G.  Restoration  of  Jurisdiction  of  State  Court. — \\  here  the  circuit  court 
has  remanded  a  cause,  the  state  court  is  reinvested  with  jurisdiction,^-*  which 
cannot  be  defeated  by  anodier  removal  upon  the  same  grounds  and  by  the  same 
party,^^  and  it  may  rightfully  proceed  as  though  no  removal  had  ever  been 
attempted.^^  And  it  is  for  the  state  court,  when  a  case  is  remanded,  to  deter- 
mine what  shall  be  done  with  pleadings  filed  and  testimony  taken  during  the 
pendency  of  the  suit  in  the  other  jurisdiction.^*^  Where  an  indictment  is  removed 
into  the  federal  court,  and  is  there  quashed,  such  court  is-  without  jurisdiction 
to  proceed  further  against  the  defendant  for  the  crime,  but  he  may  again  be 
indicted  in  the  state  court.^s 

H.  Second  Application  for  Removal  after  Remand. — A  party  is  not 
entitled  to  file   a   second   petition    for   removal   upon   the   same   grounds,   where, 


gomery  County,  199  U.  S.  260,  274,  50  L. 
Ed.  182;  Stevens  v.  Nickols,  130  U.  S.  230, 
232,  32  L.  Ed.  914;  Jackson  v.  Allen,  132 
U.  S.  27,  34,  33  ly.  Ed.  249;  Tennessee 
V.  Union,  etc..  Bank,  152  U.  S.  454,  464, 
38  L.  Ed.  511;  Hanrick  v.  Hanrick,  153 
U.  S.  192,  198,  33  L.  Ed.  685;  Torrence 
C-.  Shedd,  144  U.  S.  527,  533.  36  L.  Ed. 
528;  Mansfield,  etc.,  R.  Co.  v.  Swan,  111  U. 
S.  379,  28  L.  Ed.  462;  Graves  v.  Corbin, 
132  U.  S.  571,  590,  33  L.  Ed.  462;  Walker 
-c'.  Collins,  167  U.  S.  57,  59,  42  L.  Ed.  76; 
Postal  Tel.  Cable  Co.  v.  Alabama,  155  U. 
S.  482,  488,  39  L.  Ed.  231;  Neel  v.  Pennsyl- 
vania Co.,  157  U.  S.  153,  154,  39  L.  Ed.  654. 

By  §  5  of  the  act  of  March  3,  1875,  the 
circuit  court  is  directed  in  remanding  a 
cause  "to  make  such  order  as  to  costs  as 
shall  be  just;"  and  the  bond  given  by  the 
removing  party  under  §  3  is  a  bond  to 
pay  "all  costs  that  may  be  a-warded  by 
the  said  circuit  court,  if  said  cotirt  shall 
hold  that  such  suit  -was  vro—fnllv  or 
improperly  removed  thereto."  These  pro- 
visions were  manifestly  designed  lo  .^uid 
the  application  of  the  general  rule,  which, 
in  cases  where  the  suit  failed  for  want  of 
jurisdiction,  denied  the  authority  of  the 
court  to  award  judgment  against  the  los- 
ing party,  even  for  costs.  Mansfield,  etc., 
R.  Co.  V.  Swan,  111  U.  S.  379,  387,  28  L- 
Ed.  462,  citing  McTver  v.  Wattles,  0 
Wheat.  650,  6  L.  Ed.  182;  Mayor  v. 
Cooper,  6  Wall.  247,  18  L.  Ed.  851. 

Where  the  circuit  court  held  that  it 
had  no  jurisdiction  whatever  of  the  case, 
and  yet  gave  a  judgment  for  the  costs  of 
the  motion,  and  ordered  that  an  execution 
should  issue  to  collect  them,  its  action 
was  clearly  erroneous.  If  there  were  no 
jurisdiction,    there    was    no    power    to    do 


anything  but  to  strike  the  case  from  the 
docket.  In  that  view  of  the  subject  the 
matter  was  as  much  coram  non  judice  as 
anything  else  could  be,  and  the  award 
of  costs  and  execution  was  consequently 
void.  Mayor  v.  Cooper,  6  Wall.  247,  250, 
18    L.   Ed.   851. 

Where  the  plaintiff  brought  his  action 
in  the  state  court,  where  he  was  entitled 
to  join  certain  assigned  claims  with  his 
own,  though  he  was  not  so  entitled  in 
the  circuit  court,  and  the  case  was  re- 
moved into  the  federal  court  at  the  in- 
stance of  the  defendant  company,  whose 
motion  to  remand  the  case  was  sustained, 
the  costs  in  the  circuit  court  will  be  im- 
posed on  the  defendant  company.  North 
American  Transp.,  etc.,  Co.  v.  Morrison, 
178  U.   S.  262,  269,  44  L.    Ed.   1061. 

32.  Staying  proceedings  until  payment 
of  costs. — National  Steamship  Co.  f.  Tug- 
man,   143  U.   S.  28,  30,  36  L.   Ed.   63. 

33.  Setting  aside  of  order  and  granting 
rehearing. — Tn  re  Sherman,  124  U.  S.  364, 
368,   31    L.    Ed.   423. 

34.  State  court  reinvested  with  jurisdic- 
tion.— St.  Paul.  etc..  R.  Co.  7\  McLean, 
108  U.  S.  212,  217,  27  L.  Ed.  703;  Rail- 
road Co.  V.  Koontz,  104  U.  S.  5,  16,  26 
L.    Ed.    643. 

35.  St.  Paul,  etc.,  R.  Co.  v.  McLean,  108 
U.   S.  212,  217,  27   L.   Ed.  703. 

36.  Railroad  Co.  v.  Koontz,  104  U.  S. 
5,   16,  26  L.    Ed.   643. 

37.  Ayres  7>.  Wiswall,  112  U.  S.  187,  190, 
28  L.   Ed.  693. 

38.  Effect  of  proceedings  in  federal 
court.— Bush  v.  Kentucky,  107  U.  S.  110, 
115,    27    L.    Ed.    354. 
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upon  the  first  removal  by  the  same  party,  the  federal  court  remanded  the  suit, 
because  of  his  failure  to  file  a  copy  of  the  record  within  the  required  time.^^ 

IX.  Removal  of  Causes  from  One  Federal  Court  to  Another. 

The  act  of  February  28th,  1839  (§  8,  5  Stat,  at  Large,  322),  providing  for 
the  transfer,  under  certain  circumstances  named  in  it,  of  a  suit  from  one  circuit 
court  to  the  most  convenient  circuit  court  in  the  next  adjacent  state,  was  not 
repealed  by  the  act  of  March  3d,  1863  (12  Stat,  at  Large,  768),  providing  that 
under  certain  circumstances  named  in  it,  the  circuit  judge  of  one  circuit  may 
request  the  judge  of  any  other  circuit  to  hold  the  court  of  the  former  judge 
■during  a  specified  time.'*^  \Miere  a  case  is  removed  from  one  county  to  another, 
in  the  District  of  Columbia,  whatever  defenses  might  have  been  made  in  the 
former  county,  either  as  to  the  form  of  the  action  or  upon  any  other  ground,  or 
whatever  would  have  been  a  bar  to  the  action,  may  all  be  relied  upon  in  the 
new  forum.* ^  But  the  mode  of  proceeding,  by  which  the  rights  of  the  parties 
are  determined,  must  be  regulated  by  the  law  of  the  court  to  which  the  suit  is 
transferred.*^ 

X.  Removal  of  Causes  from  One  State  Court  to  Another. 

A  removal  from  one  state  court  to  another  by  consent  of  all  the  parties  waives 
any  objection  to  the  jurisdiction  of  the  latter  court,  and  its  judgment  is  binding 
on  the  parties  until  annulled  or  reversed  by  competent  authority.*^  As  the 
Louisiana  district  courts  are  courts  of  general  civil  jurisdiction,  where  a  petition 
was  filed  in  the  court  of  probate  against  an  administrator,  praying  that  he  might 
account  and  also  be  held  liable  for  maladministration  and  spoliation,  it  was 
proper  to  transfer  the  case  for  trial  to  the  district  court.** 

39.  Second  application  for  removal  after  42.  Mode  of  proceeding. — Alexandria 
remand. — St.  Paul,  etc.,  R.  Co.  r.  McLean,  Canal  Co.  v.  Swann,  5  How.  83,  12  L. 
108  U.   S.   1212,  217,  27   L.    Ed.   703.                         Ed.    60. 

40.  Removal  from  one  circuit  court  to  43.     Removal   by   consent    of   parties. 

another. — Supervisors    v.    Rogers,    7    Wall.       Fourniquet   v.    Perkins,    7    How.    160,    172, 
175,    19    L.    Ed.    162.      And    see    the    title       12    L.    Ed.    650. 

COURTS,    vol.   4,   p.    991.  44.     Louisiana    district    courts. — Fourni- 

41.  Defenses  made  in  one  court  may  be  qnet  v.  Perkins,  7  How.  160,  12  L.  Ed. 
made   in    another. — Alexandria    Canal    Co.       650. 

V.  Swanfi,  5  How.  83,  12  L.  Ed.  60. 
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REMOVAL    OF    CLOUD    FROM   TITLE.— See   the   title   Quiijting   TiTi,E> 
ante,  p.  437. 
RENDITION   OF  JUDGMENTS.— See  the  title  Judgments  and  Decrees^ 

vol.  7,  p.  575. 

RENEWAL. — See  the  titles  Bii.ls,  Notes  and  Checks,  vol.  3,  p.  257;  Land- 
lord AND  Tenant,  vol.  7,  p.  827;   Patents,  vol.  9,  p.  245. 

RENT. — See  the  titles  Covenants,  vol.  5,  p.  5 ;  Ground  Rents,  vol.  6,  p. 
579;  Landlord  and  Tenant,  vol.  7,  p.  827.  See,  also,  Quit  Rents,  ante^ 
p.  452. 

RENTAL. — As  to  license  tax  distinguished  from  toll  or  rental,  see  the  title 
Licenses,  vol.  7,  p.  871. 

RENTS  AND  PROFITS. — See  the  title  Mortgages  and  Deeds  of  Trust,. 
vol.  8.  p.  464. 

REORGANIZATION.— See  the  title  Corporations,  vol.  4,  p.  786. 

REPAIR. — See  the  titles  Admiralty,  vol.  \,  p.  141;  Collision,  vol.  3,  p. 
938;  General  Average,  vol.  6,  p.  559;  Insurance,  vol.  7,  p.  66;  Landlord 
AND  Tenant,  vol.  7,  p.  827;  Marine  Insurance,  vol.  8,  p.  149;  Maritime 
Liens,  vol.  8,  p.  218;    Streets  and  Highways.    And  see  note  1. 

REPEAL. — See  the  titles  Corporations,  vol.  4,  p.  621 ;  Statutes.  The  sus- 
pension of  an  act  for  a  limited  time,  is  not  a  repeal  of  it.^ 

REPLEADER. — See  the  titles  Mandate  and  Proceedings  Thereon,  vol. 
8,  p.  Ill;   Pleading,  vol.  9,  p.  432. 

1.    Repair  and  amend  analogous. — "The  important     diversity     of    jurisdiction    be- 
difference  between  creating  and  amending  tween     the     common-law     and     maritime 
a  record  is  analogous  to  that  between  the  courts."     Gagnon  -v.  United  States,  193   U. 
construction  and  repair  of  a  piece  of  per-  S.  451,  457,  48   L.   Ed.  745. 
sonal  property.     If  a  house  or  vessel,  for  Maritime  liens. — As  to  liens  for  repairs. 
instance,    be    burned   or   otherwise    lost,   it  to     vessels,     see     the     title     MARITIME 
can   only   be   rebuilt,   and   the   word   repair  LIENS,   vol.   8,   p.   225. 
is    wholly    inapplicable    to    its    subsequent  Duty   of   tenant   to   repair   or   rebuild, — 
reconstruction.     The   word   repair,   as   the  As    to     duty    of    tenant    to    repair  or    re- 
word   'amend,'    contemplates    an    existing  build,    see    the    title    LANDLORD      AND 
structure   which  has  become  imperfect  by  TENANT,    vol.    7,    p.    835. 
reason   of  the  action   of  the   elements,   or  Keep  in   repair. — See    KEEP,  vol.   7,   p. 
otherwise.     In  the  cases  of  vessels  particu-  784. 

larly,  this  distinction  is  one  which  cannot  2.     Repeal. — Brown     v.     Barry,     3     Dall: 

be   ignored,   as    it   lies    at   the   basis   of   an  3G5,    367,    1    L.    Ed.    638. 


REPLEVIN. 

BY    JOSEPH    W.   TIMBERLAKE. 

I.   Nature  of  Remedy,  718. 
II.   Right  of  Action,  719. 

A.  In  General,  719.  ^     ,     •      7,0 

B    Property  Subject  to  Replevin,  7\). 
1.  Real  Property,  719. 
2    Personal  Property,  71  J. 

a.  In  General,  719. 
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(2)  Under  Defendant's  Redelivery   Bond,  725. 
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d.  Alteration  of   Bond,   726. 

e.  Effect  of  Principal's  Discharge  in  Bankruptcy,  726. 

2.  Extent  of  Liability,  726. 

3.  Actions,  726. 

a.  Conditions  Precedent,  726. 

b.  Defenses,  726. 

c.  Parties,  726. 

d.  Pleading,  726. 

e.  Evidence,  726. 

f.  Verdict  and  Extent  of  Recovery,  727. 

g.  Costs,  727. 

4.  Conclusiveness  of  Adjudication  in  Replevin   Proceedings,  727. 
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CROSS   REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  12;  zA.ctions, 
vol.  1,  p.  96;  Appeal  and  Error,  vol.  1,  p.  ZZZ;  Attachment  and  Garnish- 
ment, vol.  2,  p.  660;  Bankruptcy,  vol.  2,  p.  792;  Bills,  Notes  and  Checks, 
vol.  3,  p.  2i7 ;  Bonds,  vol.  3,  p.  382;  Clerks  of  Court,  vol.  3,  p.  849;  Con- 
solidation OF  Actions,  vol.  3,  p.  1096;  Costs,  vol.  4,  p.  802;  Courts,  vol.  4, 
p.  861 ;  Damages,  vol.  5,  p.  157;  Detinue,  vol.  5.  p.  345 ;  ElectioxN  of  Remedies, 
vol.  5,  p.  719;  Embargo  and  Nonintercourse  Laws.  vol.  5.  p.  7Zc);  Evidence, 
vol.  5,  p.  1004;  Fines,  vol.  6,  p.  284;  Instructions,  vol.  7,  p.  26;  Issues  to 
Jury,  vol.  7,  p.  526;  Joint  Tenants  and  Tenants  in  Common,  vol.  7,  p.  533; 
Judgments  and  Decrees,  vol.  7,  p.  544;  Jurisdiction,  vol.  7,  p.  738;  Jury, 
vol.  7,  p.  748;  Landlord  and  Tenant,  vol.  7,  p.  827;  Parties,  vol.  9,  p.  34; 
Pleading,  vol.  9,  p.  418;  Principal  and  Surety,  vol.  9,  p.  713;  Removal  of 
Causes,  ante,  p.  663;  Sales;  Sheriffs  and  Constables;  Taxation;  Trees  and 
Timber;   Trespass. 

As  to  consolidation  of  an  action  of  replevin  and  an  action  in  contract,  see  the 
title  Consolidation  of  Actions,  vol.  3,  p.  1096.  As  to  an  election  of  remedies 
preventing  replevin,  see  the  title  Election  of  Remedies,  vol.  5,  p.  720.  As  to 
whether  property  replevied  after  being  distrained  for  rent  is  liable  to  execution, 
see  the  title  Executions,  vol.  6,  p.  96.  As  to  the  right  of  a  distrainor  for  rent 
to  impound  the  distress  upon  the  premises  during  the  period  allowed  for  replevv- 
ing  the  same,  see  the  title  Landlord  and  Tenant,  vol.  7,  p.  843.  As  to  removal 
of  replevin  suits  from  st^te  to  federal  courts,  see  the  title  Removal  op  Causes, 
ante,  p.  663.  As  to  application  of  principles  of  res  adjudicata  to  actions  of 
replevin,  see  the  title  Res  Adjudicata.  As  to  distringas  against  sheriff  to 
compel  sale  under  levy,  where  the  goods  had  been  taken  out  of  his  hands  by 
virtue  of  a  replevin,  see  the  title  Sheriffs',  Constables'  and  Marshals'  Sales. 
As  to  an  action  of  replevin  to  recover  property  covered  by  a  chattel  mortgage. 
see  the  title  Chattel  Mortgages,  vol.  3,  pp.  727,  73S<.  761.  As  to  right  of 
United  States  to  replevy  timber  unlawfully  cut  and  purchased  from  Indians, 
see  the  title  Indians,  vol.  6,  p.  927. 

I.  Nature  of  Remedy. 

Replevin  is  a  form  of  action  which  lies  to  regain  the  possession  of  personal 
chattels  which  have  been  taken  from  the  plaintiff  unlawfully,  and  to  recover 
damages   for  the  wrongful   detention   of   such   property.^     The  remedy   in   such 

1.  Replevin  defined.— 2  Bnuv.  L.  Diet.  20  Wall.  486.  22  L-  Ed.  375;  Dermott  v. 
884.  See,  also,  Gregory  v.  Morris.  96  U.  Wallacli,  1  Black  96,  17  L.  Ed.  .50;  Harris 
S.  619,  24  L.   Ed.   740;   Boley  v.   Griswold,       v.  DeWolf,  4  Pet.   147,  7  L.   Ed.  811;   Pey- 
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action  is  limited  to  a  recovery  of  the  property,  and  damages  for  its  detention, 
with  costs. - 

II.  Right  of  Action. 

A.  In  General. — In  some  jurisdictions  the  right  to  maintain  an  action  of 
replevin  is  regulated  by  statute.-^ 

B.  Property  Subject  to  Replevin— 1.  Real  Property.— A  suit  may  be 
brought  to  replevy  land,  when  such  course  is  authorized  by  statute.-* 

2.  Personal  Property — a.  In  General. — Personal  property  is  subject  to  re- 
plevin.5 

b.  Bills,  Notes,  etc. — Bank  bills,  municipal  bonds,  notes,  and  mortgages  are  in 
such  a  concrete  tangible  form  that  they  are  subject  to  seizure  and  delivery  under 
replevin.^ 

c.  Property  Distrained  for  Rent. — An  action  of  replevin  may  be  brought  to 
replevy  goods  and  chattels  which  have  been  distrained  for  rent.'' 

3.  Property  Severed  from  Realty. — Although  when  severed  from  the  soil, 
timber  becomes  personalty,  the  title  to  it  remains  unaffected  and  the  owner  of 
the  land  can  equally,  as  before,  claim  its  possession,  and  replevy  it  where  such 
severance  was  wrongful.^ 

4.  Property  in  Custody  oe  the  Law — a.  Property  in  Custody  of  Another 
Court. — The  rule  that  where  property  is  rightfully  in  the  custody  "of  a. court  of 
the  United  States,  it  cannot  be  taken  out  Of  that  custody  upon  any  process  from 
a  state  court,  and  vice  versa,  is  applicable  to  writs  of  replevin  sued  out  to  re- 
cover property  so  held.^ 


ton  V.   Robertson,  9  Wheat.   527,  6   L.   Ed. 
151. 

Generally,  as  to  the  nature  of  replevin 
proceedings  in  England  and  in  Pennsyl- 
vania, see  Weaver  v.  Lawrence,  1  Dall. 
156,  1  L.  Ed.  79.  And  see  post,  "Proce- 
dure," IV. 

2.  Limitation  of  remedy. — North  v. 
Peters,   138   U.   S.   271.   281,   34    L.    Ed.   936. 

3.  Action  regulated  by  statue. — United 
States  V.  Bryant,  111  U.  S.  499,  28  L.  Ed. 
496,  construing  Alabama  statute;  Deshler 
V.  Dodge,  16  How.  622,  633,  14  L.  Ed. 
1084,  dissenting  opinion  of  Catron,  J.,  con- 
struing Ohio  statute.  See  post,  "Pro- 
cedure,"   IV. 

4.  Suit  to  replevy  land. — So  held  where 
property  was  taken  under  will  of  seques- 
tration. Cornett  v.  Williams,  20  Wall.  226, 
22    L.    Ed.    254. 

5.  Personal  property — In  general.— 
Gregory  v.  Morris,  96  U.  S.  619,  24  L.  Ed. 
740;  Atherton  v.  Fowler,  96  U.  S.  513,  24 
L.  Ed.  732;  Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L.  Ed.  551;  Beecher  v. 
Wethcrby,  95  U.  S.  517,  522,  24  L.  Ed. 
440;  Wood  v.  Weimar,  104  U.  S.  786,  790, 
792.   26    L.    Ed.    779. 

Ships. — See  Weaver  z>.  Lawrence,  1 
Dall.    156.    157,    1    L.    Ed.    79. 

6.  Bills,  notes,  etc. — New  Orleans  v. 
Stempel,  175  U.  S.  309,  322,  44  L.  Ed.  174. 
See,  also,  Deshler  z'.  Dodge,  16  How.  622, 
14  L.  Ed.  1084.  See  the  titles  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  257; 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL  SECURITIES,  vol.  8,  p.  6.50. 

7.  Property  distrained  for  rent. — Wog- 
1am  T'.  Cowperthwaite,  2  Dall.  68,  1  L.  Ed. 
292;  Lloyd  v.  Scott,  4  Pet.  205,  7  L.  Ed. 
833;  Peyton  v.  Robertson,  9  Wheat.  527, 
6    L.    Ed.    151;    Murdoch   v.   Will,    1    Dall. 


341,  1  L.  Ed.  166;  Oxley  v.  Cowperth- 
waite, 1  Dall.  349,  1  L.  Ed.  170.  See,  also, 
Frey  v.  Leeper,  2  Dall.  131,  1  L.  Ed.  319. 
See  the  title  LANDLORD  AND  TEN- 
ANT,   vol.    7,    pp.    827,    843. 

In  England,  most  cases  of  replevin  are 
founded  on  previous  distresses  for  rent; 
and  it  is  even  said  in  some  books,  that  it 
lies  in  no  other.  Weaver  v.  Lawrence,  1 
Dall.  156,  157,  1  L.  Ed.  79.  But  replevin 
does  not  lie  where  goods  are  taken  by 
distress  according  to  an  act  of  parliament, 
this  being  in  the  nature  of  an  execution. 
Deshler  v.  Dodge,  16  How.  622,  632,  14 
L.  Ed.  1084,  dissenting  opinion  of  Ca- 
tron, J. 

8.  Property  severed  from  realty. — 
Beecher  v.  Wetherby,  95  U.  S.  517,  522, 
24  L.  Ed.  440.  See  post,  "Plaintiffs  Title 
and  Right  to  Possession,"  II,  C;  "Tenants 
in    Common,"   II,   C,   2. 

Principle  applied  where  title  to  land, 
from  which  timber  is  cut,  remains  in 
state.  Schulenberg  v.  Harriman,  21  Wall 
44.  22  L.  Ed.  551.  See  the  title  TREES 
AND   TIMBER. 

Minnesota  law. — Where  logs  cut  from 
the  lands  of  the  state  without  license 
have  been  intermingled  with  logs  cut  from 
other  lands,  so  as  not  to  be  distinguish- 
able, the  state  is  entitled,  under  the  law 
of  Minnesota,  to  replevy  an  equal 
amount  from  the  whole  mass.  The 
remedy  afforded  by  the  law  of  Minnesota 
in  such  case  held  to  be  just  in  its  opera- 
tion and  less  severe  than  that  which  the 
common  law  would  authorize.  Schulen- 
berg V.  Harriman,  21  Wall  44,  22  L  Ed 
551.  See  the  title  LOGS  AND  LOG- 
GING,   vol.    7,    p.    1059. 

9.  Property  in  custody  of  another 
court.— Freeman    z-.    Howe,    24    How.    450, 
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b.  Property  Seized  under  Writ  of  Attachuient. — Generally  as  to  an  action  of 
replevin  to  recover  property  held  under  writs  of  attachment,  see  cases  cited  in 
note.  10 

c.  Property  in  Possession  of  Referee  in  Bankruptcy. — As  to  effect  of  adjudi- 
cation in  bankruptcy  as  a  bar  to  an  action  of  replevin  in  state  court  to  recover 
property  in  possession  of  referee  at  the  time  when  action  is  begun,  see  the 
title  Bankruptcy,  vol.  2,  pp.  820,  954. 

d.  Property  Seized  under  Embargo  Act. — A  party  supposing  himself  ag- 
grieved by  a  seizure  on  the  ground  of  a  suspected  intention  to  violate  the  em- 
bargo laws,  cannot,  because  he  considers  it  tortious,  in  a  state  court  replevy 
the  property  out  of  the  custody  of  the  seizing  officer,  or  of  the  court  having 
cognizance  of  the  cause.  ^^ 

e.  Property  Taken  in  Execution. — By  the  laws  of  England  and  this  country, 
replevin  does  not  lie  for  goods  taken  in  execution. ^^ 

f.  Property  Seized  under  Sequestration  Proceedings. — See  ante,  "Real  Prop- 
erty," II,  B.'l. 

g.  Propertx  Taken  for  Payment  of  Taxes.  Fines,  etc. — The  writ  of  replevin 
will  not  lie  for  the  recovery  of  goods  and  chattels  taken  for  the  payment  of 
any  tax,  fine,  or  amercement  assessed  against  the  plaintiff. '^ 

C.  Plaintiff's  Title  and  Right  to  Possession — 1.  In  General. — It  is  a 
well  settled  principle  that  to  maintain  an  action  of  replevin  for  goods,  a  person 
must  have  not  only  the  right  of  property  or  titlCj^*   but  also  the  right  of  pos- 


]()  L.  Ed.  749;  White  v.  Schloerb,  178  U. 
S.  542,  44  L.  Ed.  1183;  Knppendorf  v. 
Hyde,  110  U.  S.  276,  25  L.  Ed.  145;  Covell 
V.  Heyman,  111  U.  S.  176,  28  L.  Ed.  390; 
Lammon  v.  Feusier,  111  U.  S.  17,  19, 
28  L.  Ed.  337;  Buck  v.  Colbath,  3  Wall. 
334,  18  L,.  Ed.  257;  Gumbel  v.  Pitkin,  124 
U.  S.  131,  31  L.  Ed.  374.  See.  also.  Peck 
V.  Tenness,  7  How.  612,  625,  12  L.  Ed.  841. 
See  the  titles  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  pp.  667,  668; 
BANKRUPTCY,  vol.  2,  pp.  820,  954; 
COURTS,  vol.  4,  pp.  1170,  et  seq.,  1173, 
et  seq.;  EXECUTIONS,  vol.  6,  pp.  95,96. 

10.  Property  seized  under  writ  of  at- 
tachment.—North  f.  Peters,  1.38  U.  S.  271, 
2S1,  34  L.  Ed.  936;  Harris  z:  DeWolf,  4 
Pet.  147,  7  L.  Ed.  811;  Livingston  v. 
Smith,  5  Pet.  90,  8  L.  Ed.  57.  See  the 
title  ATTACHMENT  AND  GARNISH- 
MENT, vol.  2.  p.  660. 

As  to  replevin  to  recover  property 
seized  under  writs  of  attachment  and 
which  is  in  the  custody  of  another  court, 
see  ante,  "Property  in  Custody  of  An- 
other Court,"  II,  B,  4,  a,  and  the  refer- 
ences  there   given. 

As  to  right  of  mortgagee  under  Michi- 
gan statute  to  bring  an  action  of  replevin 
against  a  sheriff  for  personal  property 
covered  by  a  chattel  mortgage,  seized  un- 
der an  attachment  against  the  mortgagor, 
see  the  title  CHATTEL  MORTGAGES, 
vol.   3,  pp.   727,   758,   761. 

.\  sheriff,  having  a  writ  of  foreign  at- 
tachment, issued  according  to  the  laws  of 
New  Jersey,  proceeded  to  levy  the  same 
on  the  property  of  the  defendant  in  the 
attachment;  after  the  attachment  was  is- 
sued, the  plaintiff  took  the  promissory 
notes  of  the  defendant  for  his  debt,  pay- 
able at  a  future  time,  but  no  notice  of  this 
adjustment    of    the    claim   of   the    plaintiff 


was  given  to  the  sheriff,  nor  was  the  suit 
on  which  the  attachment  issued  discon- 
tinued; the  defendant  brought  replevin  for 
the  property  attached,  the  sheriff  having 
refused  to  redeliver  it.  Held,  that  the 
sheriff  was  not  responsible  for  levying  the 
attachment  for  the  debt  so  satisfied,  or 
for  refusing  to  redeliver  the  property  at- 
tached. Livingston  v.  Smith,  5  Pet.  90, 
8    L.    Ed.    57. 

11.  Property  seized  under  embargo 
act. — Slocum  z:  Mayberry,  2  Wheat.  1.  9, 
4   L.   Ed.   169. 

As  to  the  right  of  an  owner  of  a  cargo 
of  a  vessel  seized  under  the  11th  section 
of  the  embargo  act  of  April,  1808,  to 
bring  an  action  of  replevin  therefor,  see 
the  title  EMBARGO  AND  NONINTER- 
COURSE  LAWS,  vol.  5,  p.  738. 

12.  Property  taken  in  execution. — Zane 
V.  Cowperthwaite,  1  Dall.  312,  1  L.  Ed. 
152;  Deshler  v.  Dodge,  16  How.  622,  632, 
634,  14  L.  Ed.  1084,  dissenting  opinion  of 
Catron,  J.  See  ante,  "Property  Dis- 
trained for  Rent,"  II,  B,  2,  c.  See  the  title 
EXECUTIONS,  vol.   6,  p.   84. 

13.  Property  taken  for  taxes,  fines,  etc. 
—Deshler  z:  Dodge,  16  How.  622.  633,  14 
L.  Ed.  1084,  dissenting  opinion  of 
Catron.  J.  See  the  titles  FINES,  vol.  C 
p.    284;    TAXATION. 

14.  Plaintiff's  title. — Bohlen  v.  .Arthurs, 
115  U.  S.  482,  485,  487,  29  L.  Ed.  454; 
Dermott  v.  Wallach,  1  Black  96,  97,  17 
L.  Ed.  50;  Schulenberg  z:  Harriman,  21 
Wall.  44.  22  L.  Ed.  551 ;  Beecher  z:  Weth- 
erby,  95  U.  S.  517,  522,  24  L.  Ed. 
440;  Deshler  7'.  Dodge,  16  How.  622.  634, 
14  L.  Ed.  1084,  dissenting  opinion  of 
Catron,  J.;  Jackson  r.  Hale,  14  How.  525, 
527,  14  L.  Ed.  526.  See  post,  "Defenses," 
III. 

Replevin    cannot    be    maintained     for     a 
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session. 1' 

2,  Tenants  in  Common. — A  tenant  in  common  cannot  maintain  replevin 
against  a  cotenant,  because  they  have  each  and  equally  a  right  of  possession.^^ 

III.   Defenses. 

In  an  action  of  replevin  for  goods,  a  plea  by  defendant  of  property  in  him- 
self or  in  a  stranger,  or  that  the  goods  were  taken  in  execution,  is  a  good  plea 
either  in  bar  of  the  action,^"   or  in  abatement.^** 

IV.  Procedure.  "^9 

A.  In  General. — Where  the  writ  of  replevin  is  authorized  by  statute,  the 
mode  of  proceeding  is  generally  prescribed  thereby. 2** 

B.  Jurisdiction. — For  treatment  of  questions  of  jurisdiction  arising  in  ac- 
tions of  replevin,  see  footnote  and  references  there  given. 21 


vessel,  by  registered  owner,  who  has  re- 
ceived the  full  value  of  it  from  another, 
for  whom  he  is  mere  trustee,  in  fraud  of 
the  laws  of  the  United  States.  Murga- 
troyd  V.  McLure,  4  Dall.  342,  1  L.  Ed. 
859. 

Where  a  warehouseman  gave  a  receipt 
for  wheat  which  he  did  not  receive,  and 
afterwards  the  quantity  which  he  actually 
had  was  divided  amongst  the  respective 
depositors,  and  action  of  replevin,  brought 
by  the  assignee  of  the  fictitious  receipt, 
could  not  be  maintained  when,  under  it, 
one  of  these  portions  was  seized.  Jack- 
son V.    Hale,   14    How.*525,   14   L.    Ed.    526. 

15.  Plaintiff's  right  to  possession — 
Bohlen  v.  Arthurs,  115  U.  S.  482,  485,  29 
L.  Ed.  454;  Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L.  Ed.  551;  Beecher  v.  Weth- 
erby,  95   U.   S.   517,   522,   24   L.    Ed.   440. 

A  person  having  the  legal  title  to  land, 
but  out  of  possession,  cannot  maintain 
the  action  of  replevin  for  hay  or  timber 
cut  on  the  land.  This  general  doctrine 
has  been  modified  both  by  statute  and  by 
judicial  decision  in  the  several  states,  un- 
til it  is  not  easy  to  say  exactly  how  much 
of  it  is  left  in  any  one  of  the  states. 
Atherton  v.  Fowler,  96  U.  S.  513,  515,  24 
L.  Ed.  732.  See  ante,  "Propertv  Severed 
from  Realty,"  II,  B,  3. 

16.  Tenants  in  common  equally  entitled 
to  possession. — Bohlen  v.  Arthurs,  115  U. 
S.  482,  485,  29  L.  Ed.  454,  stating  that  this 
rule  is  recognized  in  Pennsylvania.  See 
the  title  JOINT  TENANTS  AND  TEN- 
ANTS  IN  COMMON,  vol.   7,  p.  533. 

17.  Plea  of  property  as  bar  to  action.— 
Dermott  v.  Wailach,  ]  Black  96,  97.  17  L. 
Ed.  50;  Bohlen  v.  Arthurs,  115  U.  S.  482, 
485,  29  L.  Ed.  454;  Schulenberg  v.  Harri- 
man, 21  Wall.  44,  22  L.  Ed.  5.5^1;  Deshler 
t'.  Dodge,  16  How.  622.  634,  14  L.  Ed.  1084, 
dissenting  opinion  of  Catron,  J.  See, 
also,  Hartis  v.  DeWolf.  4  Pet.  147,  7  L. 
Ed.  811.  See  ante,  "Plaintiff's  Title  and 
Right  to  Possession,"  II.  C.  See  the  title 
PLEADING,  vol.  9,  p.  441. 

As  to  defendant's  plea  of  property  in 
plaintiff  and  himself  in  an  action  of  re- 
plevin by  a  tenant  in  common  against  a 
cotennnt,  see  ante,  "Tenants  in  Common," 
II,  C,  2. 
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As  to  the  effect  of  an  adjudication  in 
bankruptcy  as  a  bar  to  an  action  of 
replevin  in  a  state  court  to  recover  prop- 
erty in  possession  of  referee  at  the  time 
when  action  is  begun,  see  the  title  BANK- 
RUPTCY,  vol.   2,  pp.  820,  954. 

As  to  the  form  of  the  plea  of  property, 
see  post,  "Pleadings,"   IV,   F,   1. 

18.  Plea  in  abatement. — Deshler  v. 
Dodge,  16  How.  622,  634,  14  L.  Ed.  1084, 
dissenting  opinion  of  Catron,  J.  See  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  12. 

19.  As  to  removal  of  replevin  suits 
from  state  to  federal  courts,  see  the  title 
REMOVAL    OF    CAUSES,    ante.    p.    663. 

20.  Procedure — In  general. — Deshler  v. 
Dodge,  16  How.  622.  633,  14  L.  Ed.  1084, 
dissenting  opinion  of  Catron,  J.;  United 
States  V.  Bryant,  111  U.  S.  499,  28  L.  Ed. 
496. 

Generally,  as  to  the  procedure  in 
replevin,  see  Livingston  v.  Smith,  5  Pet. 
90,  8  L.  Ed.  57. 

Judicial  writs,  de  proprietate  probanda, 
do  not  issue  in  Pennsylvania,  a  claim  of 
property  being  substituted  in  their  place, 
and  where  defendant  claims  property  in 
the  goods,  he  gives  security  to  deliver 
them,  if,  on  the  trial,  the  property  shall 
not  be  found  in  him.  Weaver  v.  Law- 
rence, 1  Dall.  156,  1  L.  Ed.  79;  Hocker 
V.  Strieker,  1  Dall.  225,  1   L.   Ed.   111. 

Before  the  goods  are  removed,  the 
sheriff  ought  to  allow  a  reasonable  time, 
for  the  defendant  in  replevin  to  find  se- 
curity, on  a  claim  of  property;  and  if  a 
leasonable  time  be  refused  the  defendant, 
the  sheriff'  cannot,  in  an  action  of  tres- 
pass, justify  under  the  writ  of  replevin. 
Hocker  v.  Strieker,  1  Dall.  225,  1  L.  Ed. 
111.  See  the  titles  SHERIFFS  AND 
CONSTABLES:  TRESPASS. 

For  further  discussion  of  the  practice 
in  actions  of  replevin  in  Pennsylvania  and 
of  the  practice  in  England,  see  Weaver 
V.  Lawrence,  1    Dall.   156,  1    L.   Ed.  70. 

21.  See  Mitchell  v.  McClurc,  178  U.  S. 
539.  44  L.  Ed.  1182.  And  see  the  title 
BANKRUPTCY,    vol.    2.    p.    823,    et    seq. 

As  to  jurisdiction  over  an  action  of 
replevin  to  recover  property  which  has 
been    seize    by   a   marshal   upon    a   writ   of 
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C.  Parties. — As  to  necessary  and  indispensable  parties  to  an  action  or  suit 
to  recover  possession  of  personal  property,  see  the  title  Parties,  vol.  9,  p.  41. 

D.  The  Affidavit.— Statutes  authorizing  an  action  of  replevin  for  the  re- 
covery of  personal  property  usually  require  as  a  prerequisite  to  the  making  of 
an  order  for  the  seizure  of  the  property,  an  affidavit  from  the  plaintiiif  or  his 
agent,  that  the  property  sued  for  belongs  to  the  plaintitT,--  that  it  is  wrongfully 
detained  by  defendant,  and  that  the  property  was  not  taken  in  execution  on 
any  judgment  against  the  plaintifif,  nor  for  the  payment  of  any  tax,  tine,  or 
amercement   assessed    against   the   plaintiff.^^ 

E.  The  Bond — 1.  Bond  of  Plaintiff. — Statutes  authorizing  an  action  of 
replevin  for  the  recovery  of  property,  ordinarily  require,  as  a  prerequisite  to 
the  making  of  an  .order  for  the  seizure  of  the  property  and  its  delivery  to  the 
plaintiff,  that  the  plaintiff"  enter  into  a  bond  or  undertaking  to  the  defendant,^-* 
with  sufficient  sureties,-^  conditioned  that  the  plaintiff  shall  duly  prosecute  his 
action, 2«  shall  return  the  property,  if  return  thereof  be  adjudged,^"  and  shall 
pay  ail  costs  and  damages  which  may  be  awarded  against  him.-s  When  prop- 
erty in  the  custody  of  the  law  is  replevied,  upon  the  giving  of  the  replevin  bond, 
the  property  passes  from  the  custody  of  the  law  into  the  possession  of  the 
plaintiff.     The  bond  taxes  the  place  of  the  property  and  represents  it.29 

2.  Defendant's   Redelivery   Bond. — By   statute   in    some   jurisdictions   it   is 


attachment,  see  ante,  "Property  in  Cus- 
tody of  Another  Court,'-   IJ,  B,  4,  a. 

As  to  the  effect  of  the  11th  section  ot 
the  judiciary  act  of  1789,  as  governing  the 
right  of  an  assignee  of  a  package  of  bank- 
notes to  bring  an  action  of  replevin  there- 
for in  the  circuit  court  of  the  United 
States,  see  the  title  COURTS,  vol.  ^,  pp. 
961,   et   seq.,   970. 

As  to  jurisdiction  of  a  state  court  over 
an  action  of  replevin  by  the  owner  of  a 
cargo  of  a  vessel  seized  under  the  11th 
section  of  the  embargo  act  of  April,  1808, 
see  the  title  EMBARGO  AND  NONIN- 
TKRCOURSE  LAWS.  vol.  5,  p.  738. 

22.  Affidavit  that  property  belongs  to 
plaintiff.— Deshler  v.  Dodge,  16  How.  622^ 
63.3,  14  L.  Ed.  1084,  dissenting  opinion  ot 
Catron,  J.;  United  States  v.  Bryant,  111 
U.  S.  499.  28  L.   Ed.   496. 

Action  by  United  States.— United  States 
V.   Bryant,   111   U.   S.  499,  2S  L.   Ed.  496. 

23.  Wrongful  detention  by  defendant, 
etc.— Deshler  -■.  Dodge,  16  How.  622,  633, 
14  L.  Ed.  1084,  dissenting  opinion  of 
Catron,  J.,  stating  provisions  of  Ohio 
statute. 

24  Bond  or  undertaking. — United  States 
V  Bryant,  111  U.  S.  499,  28  L.  Ed.  496; 
Gregory  v.  Morris,  96  U.  S.  619,  624,  24 
L.  Ed.  740;  Cornett  v.  Williams,  20  Wall. 
226,  24.'),  22  L-  Ed.  254;  Deshler  7'.  Dodge, 
16  How.  622,  633,  14  L.  Ed.  1084,  dissent- 
ing  opinion   of   Catron,   J. 

Under  §  1001  of  the  Revised  Statutes  of 
the  United  States,  the  United  States  are 
not  required  to  give  the  bonds  provided 
for  by  the  Code  of  Alabama.  United 
States  V.  Bryant,  111  U.  S.  499,  28  L.  Ed. 
496. 

25.  Sureties. — Gregory  v.  Morris,  96  U. 
S.   619,   024,  24  L.    Ed.   740. 

As  to  the  responsibility  of  sheriff  for 
the  sufficiency  of  sureties  in  a  replevin 
bond,   see  post,   "Responsibility  of   Sheriff 


in  Replevin,"  VII.  As  to  responsibility 
of  marshal  for  act  of  deputy  in  discharg- 
ing sureties  on  replevin  bond,  see  post, 
"Bonds    of   Officers,"   VI.   B. 

26.  Conditions  of  bond — Prosecution  of 
action. — Gregory  v.  Morris,  96  U.  S.  619, 
G24,  24  L.  Ed.  74tl;  Sweeney  v.  Lomme, 
22    Wall.    208,    213,    22    L.    Ed.    727. 

27.  Return  of  property. — Sweeney  v. 
Lomme.  22  Wall.   208,  213,  22   L.    Ed.   727. 

28.  Costs  and  damages. — Gregory  v. 
Morris,  96  U.  S.  619,  624,  24  L-  Ed.  740; 
United  States  v.  Bryant,  111  U.  S.  499,  28 
L.  Ed.  496;  Sweeney  v.  Lomme,  22  Wall. 
208,    213.    22    L.    Ed.    727. 

29.  Giving  of  bond  changes  possession 
to  plaintiff — Property  in  custody  of  law. 
—Cornett  v.  Williams,  20  Wall.  226,  245, 
22   L.    Ed.    254. 

Title  to  property. — The  delivery  of  the 
property  to  the  plaintiff,  upon  his  giving 
bond,  passes  the  title  to  him  as  against 
defendant,  who  must  look  for  his  protec- 
tion to  a  recovery  in  damages,  if  the  writ 
is  wrongfully  sued  out.  Gregory  v.  Mor- 
ris,  96   U.   S.   619,  24   L.    Ed.    740. 

And  where  goods,  which  have  been  dis- 
trained for  rent,  are  replevied  and  secur- 
ity given,  the  securities  in  the  bond  are 
substituted  in  the  place  of  the  goods, 
which  are  restored  to  the  tenant,  as  his 
sole  property;  he  may  sell  them;  they  may 
be  taken  in  execution;  and  they  become 
liable  to  any  future  lien  or  incumbrance. 
Woglam  V.  Cowperthwaite,  2  Dall.  68.  69. 
1  L.  Ed.  292.  See  the  title  LANDLORD 
AND  TEN.\NT,  vol.   7.  pp.  827,  840. 

Where  goods,  which,  after  being  dis- 
trained for  rent,  are  replevied,  the  lien  on 
the  goods  is  discharged  by  the  security 
given  to  the  sheriff;  and  as  soon  as  they 
are  delivered  back  to  the  plaintiff  in 
replevin,  they  are  open  to  execution,  or 
a  new  distress.  Frey  7'.  Leeper,  2  Dall. 
131,  1  L.  Ed.  319. 
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provided  that  upon  motion  of  the  defendant  in  replevin  in  certain  specified 
cases,  the  court  may  order  a  return  of  the  goods  taken  in  replevin  to  the  de- 
fendant, upon  his  entering  into  bond,  with  approved  security,  conditioned  for 
the  return  of  the  property,  if  the  same  be  adjudged  by  the  court/^" 

P.  Pleadings,  Issues  and  Proof— 1.  Pleadings^i— a.  Complaint.— As  tc 
effect  of  traverse  of  complaint  alleging  property  and  right  of  possession  in. 
plaintiff,  see  post,  "Plea  of  Property,"  IV,  F,  1,  b;  "Evidence  Admissible  under 
Pleadings,"  IV,  F,  2,  b. 

b.  Plea  of  Property. — As  has  been  seen  elsewhere  in  this  article,  in  an  action 
of  replevin,  a  plea  by  defendant  of  property  in  himself  or  in  a  stran^^er,  or 
that  the  property  was  taken  in  execution,  is  a  good  plea  either  in  bar  of  the 
action  or  in  abatement.^-  The  form  is  to  plead  property  in  the  defendant,  or 
in  a  stranger,  traversing  property  in  the  plaintiff,  which  traverse  raises  the  ma- 
terial issue  to  be  tried — the  averment  of  property  in  the  defendant  or  a  stranger 
being  by  way  of  inducement.^s  The  addition  of  a  similiter  to  the  plea  of  prop- 
erty is  but  a  matter  of  form,  and  its  omission  does  not  affect  its  validity.-'* 
As  to  right  to  have  plea  of  property  tried  by  jury,  see  post,  "RiHit  to  furv 
Trial,"  IV,  G,  1. 

c.  Avozvry. — In  an  action  of  replevin  to  recover  property  seized  for  rent, 
the  defendant  may,  by  avowry,  acknowledge  the  taking  charged  in  the  declara- 
tion, and  justify  it  as  a  distress  for  rent  due  and  in  arrear.-'^ 

2.  IssuKs  AND  Proop' — a.  Issues. — Where,  in  an  action  of  replevin,  the  de- 
fendant pleads  property  in  himself  or  in  a  stranger,  traversing  property  in  the 
plaintiff,  this  traverse  raises  the  material  issue  to  be  tried — the  averment  of 
property  in  the  defendant  or  in  a  stranger,  being  by  way  of  inducement.^*^ 

b.  Evidence  Admissible  under  the  Pleadings. — Where,  in  an  action  of  re- 
plevin, the  complaint  alleges  property  and  right  of  possession  in  the  plaintiff, 
and  the  answer  or  plea  traverses  directly  these  allegations,  under  the  issue  thus 
formed  any  evidence  is  admissible  on  the  part  of  the  defendant  which  goes 
to  show  that  the  plaintiff  has  neither  property  nor  right  of  possession.  Evi- 
dence of  title  in  himself  or  in  a  stranger  is  admissible.^'^ 


30.  Bond  of  defendant. — Statute  of 
Maryland  (in  force  in  District  of  Colum- 
bia) Act  of  1785,  ch.  80,  §  14.  Douglass  v. 
Douglass,  21  Wall.  98,  22  L.  Ed.  479.  See, 
also,  Martin  v.  Thomas,  24  How.  315.  IG 
L.  Ed.  689.  See  post,  "Under  Defendant's 
Redelivery   Bond,"   VI,   A,    1,  b,    (2). 

As  to  the  giving  of  security  by  defend- 
ant in  a  claim  of  property  proceeding  un- 
der the  Pennsylvania  practice,  see  ante, 
"In   General,"   IV,  A. 

31.  Pleadings. — Generally  as  to  plead- 
ings in  replevin,  see  Livingston  v.  Smith, 
5    Pet.    no,    8    L.    Ed.    57. 

32.  Plea  of  property  as  defense. — See' 
ante,   "Defenses,"    III. 

33.  Form  of  plea. — Dermott  v.  Wallach, 
1    Black   96,   97,   17    L.    Ed.    50. 

Where  the  plea,  without  averring  prop- 
erty in  the  dofcnflant  or  a  stranger,  tra- 
verses the  plaintiff's  allegation  of  prop- 
erty in  himself,  it  might  be  held  defeclive 
on  demurrer,  but  it  is  good  in  substance. 
Dermott  v.  Wallach,  1  Black  96,  97,  17  L. 
Ed.   50. 

34.  Omission  of  similiter. — Dermott  v. 
Wallach,   1    P>lack  96,  17  L.   Ed.   50. 

35.  Avowry. — Pevton  ?'.  Robertson,  9 
Wheat.  527,  6  L.  Ed.  151:  Dermott  v.  Wal- 
lach, 1  Black  96,  17  L.  Ed.  50;  Alexander 
V.   Harris,  4   Cranch   299,  2   L.   Ed.   627. 


To  an  avowry  in  case  of  distress  for 
rent,  plaintiff  in  replevin  may  plead  no 
rent  in  arrear.  Dermott  v  Wallach,  1 
Black  96,  17  L.   Ed.  50. 

The  omission  to  join  issue  upon  an 
avowry  for  rent  in  arrear,  or  otherwise 
to  notice  it  on  record,  is  a  mere  irregu- 
larity, cured  by  the  verdict.  Dermott  v. 
Wallach,  1  Black  96.  17  L.  Ed.  50.  See 
post,   "Verdict   and   Judgment,"    IV,    G,   3. 

36.  Issue.— Dermott  v.  Wallach,  1  Black 
96,  17  E.  Ed.  50.  See,  also,  Schulenberg 
V.    Harriman,   21   Wall.   44,   22    L.    VA.    551. 

37.  Evidence  admissible  under  pleadings. 
— Schulenberg  v.  Ilarrii^an,  21  Wall  44. 
22  L.  Ed.  551;  Dermott  v.  Wallach  1 
Black  96,   17  L.   Ed.   50. 

Where  a  warehouseman  gave  a  receipt 
for  wheat  which  he  did  not  receive,  and 
afterwards  the  quantity  which  he  actually 
had  was  divided  amongst  the  respective 
depositors,  an  action  of  replevin,  brought 
by  the  assignee  of  the  fictitious  receipt, 
could  not  be  maintained  when,  under  it, 
one  of  these  portions  was  seized.  Evi- 
dence offered  to  show  that  the  wheat"  in 
question  was  assigned  to  the  defendant, 
was  objected  to  by  the  plaintiff  in  the 
replevin:  but  such  objection  was  properly 
overruled.  The  plaintiff  had  shown  no 
title    to    himself.      So    also,    evidence    was 
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c.  Presumptions  and  Burden  of  Proof. — In  an  action  of  replevin  the  burden 
is  on  the  plaintiff  to  show  that  he  is  in  a  condition  to  maintain  the  action.  That 
is,  he  must  prove  that  he  has  some  title  and  the  right  of  possession  to  the  prop- 
erty sued  for.-'^ 

G.  Hearing  and  Determination — 1.  Right  to  Jury  Trial. — Where  the 
plea  of  property  is  put  in  by  the  defendant,  but  is  not  tried  by  the  jury,  it  is 
a  mistrial  and  an  error,  for  which  the  judgment  will  be  reversed.'^ ^ 

2.  Nonsuit. — Where,  in  an  action  of  replevin,  upon  the  facts  in  evidence,  the 
title  of  the  plaintiff'  to  the  goods  in  controversy  is  sufficiently  established  in  law, 
it  is  error  to  grant  a  nonsuit.'*'^ 

3.  Verdict  and  Judgment.'* ^ — The  remedy  in  an  action  of  replevin  is  limited 
to  a  recovery  of  the  property,  and  damages  for  its  detention,  with  costs.*^ 
In  an  action  of  replevin,  the  defendant,  if  he  succeeds,  recovers  in  effect  the 
same  judgment  against  the  plaintiff  as  the  plaintiff,  in  case  he  succeeds,  re- 
covers against  the  defendant.^^  Where  the  verdict  is  in  favor  of  the  defendant, 
the  verdict  should  find  the  value  of  the  property  replevied,-***  and  in  some  ju- 
risdictions, statutes  require  that  there  be  an  alternative  judgment  for  that  value 
or  the  return  of  the  property."* •''     Provision  has  also  been  made  that,  if  the  jury 


admissible  to  show  that  the  receiver  of 
the  fictitious  certificate  had  never  depos- 
ited any  wheat  in  the  warehouse.  Jack- 
son V.   Hale,   14   How.   525,   14    L.    Ed.   526. 

38.  Jackson  v.  Hale,  14  How.  525,  527, 
14  L.  Ed.  526;  Dermott  v.  Wallach,  1 
Black  96,  17  L.  Ed.  50;  Bohlen  v.  Arthurs, 
115  U.  S.  482,  487,  29  L.  Ed.  454.  See 
ante,  "Plaintiflf's  Title  and  Right  to  Pos- 
session," II,  C.  See  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF, 
vol.    9,    p.    618.  ■ 

However,  where  the  plaintiff  has  shown 
prima  facie  evidence  of  title,  the  burden 
is  thrown  upon  the  defendant  of  establish- 
ing the  contrary.  Schulenberg  v.  Harri- 
man,  21  Wall.  44,  .59,  22  L.   Ed.  551. 

The  admitted  quiet  and  peaceable  pos- 
session of  the  property  by  the  plaintiffs 
at  the  time  of  the  seizure  was  prima  facie 
evidence  of  title,  and  threw  the  burden 
upon  the  defendant  of  establishing  the 
contrary.  Schulenberg  v.  Harriman,  21 
Wall.  44,  59,  22  L.   Ed.  551. 

39.  Right  to  jury  trial. — Dermott  v. 
Wallach,  1  Black  96,  17  L.  Ed.  50.  See 
ante,   "Plea   of   Property,"   IV,   F,   1,   b. 

40.  Nonsuit. — In  an  action  of  replevin 
to  recover  personal  property  to  which 
title  was  claimed  under  a  bill  of  sale,  the 
validity  of  which  was  denied  because  there 
was  alleged  to  be  no  immediate  change  of 
possession  thereunder,  as  required  by 
statute,  it  was  error  to  grant  a  nonsuit 
where,  from  the  evidence,  it  appears  that 
there  was  not  a  single  hour  in  which 
business  could  be,  or  was  usually,  trans- 
acted that  intervened  between  the  execu- 
tion and  delivery  of  the  bill  of  sale  and 
the  transfer  of  the  possession  of  the  prop- 
erty. This  was  certainly  an  immediate 
delivery  of  possession  under  the  statute, 
and  that  possession  continued  until  inter- 
rupted by  the  seizure  by  the  defendants. 
Upon  the  facts  in  evidence,  the  title  of 
the  plaintiffs  to  the  goods  in  controversy 
was  sufficiently  established  in  law,  and  if 
nothing  else  appeared  it  would  have  been 


the  duty  of  the  court  so  to  have  instructed 
the  jury.  Kleinschmidt  v.  McAndrews, 
117  U.  S.  282,  288,  29  L.  Ed.  905.  See 
the  titles  DISMISSAL,  DISCONTINU- 
ANCE AND  NONSUIT,  vol.  5,  p.  356; 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,   vol.    6,   p.   472. 

41.  As  to  effect  of  verdict  as  caring 
omission  to  join  issue  upon  avowry,  see 
ante,  "AvowrJ^"   IV,   F,   1,  c. 

42.  Verdict  in  favor  of  plaintiff. — North 
V.  Peters,  138  U.  S.  271,  281,  34  L.  Ed. 
936. 

If  the  jurjr  find  that  the  property  be- 
longs to  the  plaintiff,  and  is  detained  from 
him  by  the  defendant,  they  ought  to  find 
at  the  same  time  the  value  of  each  sep- 
arate article  in  dispute,  ^nd  the  judgment 
of  the  court  is  that  the  plaintiff  recover 
the  property,  or  the  value  tnereui  as  lounU 
by  the  jury,  provided  he  cannot  obtain 
possession  of  the  property,  together  with 
his  damages  and  costs.  Bennett  v.  But- 
terworth,  8  How.  124,  128,  12  L.   Ed.   1013. 

43.  Judgment  in  favor  of  defendant — In 
general. — Kern  v.  Huidekoper,  103  U.  S. 
185,   492,   26    L.    Ed.   354. 

Under  the  Virginia  statute,  in  an  action 
of  replevin,  upon  an  avowry  setting  forth 
the  taking  of  the  property  by  bailiff  for 
rent  due.  where  there  is  verdict  for  the 
defendant,  the  court  must  give  judgment 
for  double  rent.  .A-lexander  v.  Harris,  4 
Cranch   299.  2   L.   Ed.   627. 

44.  Verdict  should  find  value  of  prop- 
erty.— Sweenev  v.  Lomme,  22  Wall.  208, 
213.    22    L.    Ed.    727. 

45.  Alternative  judgments. — Sweeney  v. 
Lomme.  22  Wall.  208,  213,  22  L.  Ed.  727, 
construing  Civil  Practice  Act  of  terri- 
tory of   Montana. 

In  Sweeney  v.  Lomme,  22  Wall.  208, 
213,  22  L.  Ed.  727,  it  was  objected  that 
the  verdict  did  not  find  the  value  of  the 
property,  and  that  there  was  no  alterna- 
tive judgment  for  that  value  or  the  re- 
turn of  the  property.  The  court  said: 
"In    the    case    of    Boley    v.    Griswold,    20 
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find  for  the  defendant,  they  shall  also  find  whether  the  defendant  has  the  right 
of  property  or  the  right  of  possession  only,  and  in  either  case,  assess  such 
damages  as  they  think  right  and  proper,  for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  the  defendant.^^ 

H.  Costs.— See  ante,  "The  Bond,"  IV,  E;  "Verdict  and  Judgment,"  IV,  G,  3. 

I.    Review. — See  the  title  Appeal  and  Error,  vol.  1,  pp.  ZZZ,  896,  897. 

V.  Damages. 

See  ante,  "The  Bond,"  IV,  E;    "Verdict  and  Judgment,"  IV,  G,  3. 

VI.   Liability  on  Bonds  and  Undertakings. 

A.  Replevin  Bonds^" — 1.  Accrual  or  Release;  of  Liability — a.  Failure 
to  Prosecute  Replevin  Action. — See  post,  "Pleading,"  VI,  A,  3,  d. 

b.  Failure  to  Return  Property — (1)  Under  Plaintiff's  Replevin  Bond. — Where 
the  undertaking  of  the  plaintiff  is  for  the  return  of  the  property  taken  in  replevin, 
if  return  thereof  be  adjudged,  the  failure  of  either  the  sureties  or  the  plaintiff 
to  return  the  property  upon  such  judgment,  renders  the  sureties  liable  to  an 
action  on  their  contract,^^  and  this  without  execution  or  other  demand  for  its 
return.     The   judgment  establishes   the  liability.'*''* 

(2)  Under  Defendant's  Redelivery  Bond. — Under  statutes  permitting  the  de- 
fendant to  be  reinstated  in  the  possession  of  property  taken  in  replevin,  upon 
his  entering  into  a  bond  conditioned  for  the  return  of  the  property,  if  the  same 
be  adjudged  by  the  court,  the  delivery  of  the  property  to  the  sheriff  on  a  writ 
de  retorno  habendo,  issued  on  a  judgment  recovered,  is  generally  a  satisfaction 
of  the  obligation.^"- 

c.  Judgment  in  Replevin  Proceedings. — As  to  effect  of  judgment  of  de  retorno 


Wall.  486,  22  L.  Ed.  375,  in  a  direct  ap- 
peal, we  have  held  that  a  judgment  in 
replevin  may  be  good  though  the  alterna- 
tives are  not  expressed.  *  *  *  As  the 
jury  found  for  the  defendant,  the  sheriff, 
and  the  court  rendered  judgment  for  a 
return  of  the  property  to  him  in  a  suit  in 
which  it  had  jurisdiction  to  render  that 
judgment,  it  is  not  void  because  it  did 
not  add  something  else  which  it  might 
have  added." 

In  an  action  in  the  courts  of  the  ter- 
ritory of  Montana  for  the  recovery  of  the 
possession  of  personal  property — the 
code  of  civil  procedure  in  which  territory 
provides  that  the  judgment  in  such  an 
action  may  be  for  the  possession  of  the 
property,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  damages  for 
the  detention — while  it  is  true  that  there 
can  be  no  judgment  for  the  value  if  there 
can  be  a  delivery  of  the  property,  yet  it 
is  not  true  that  a  judgment  is  necessarily 
erroneous  if  the  alternative  is  not  ex- 
pressed upon  its  face.  The  court  must  be 
satisfied  that  the  delivery  cannot  be  made 
before  it  can  adjudge  absolutely  the  pa}'- 
ment  of  money.  But  if  so  satisfied,  it 
may  so  adjudge.  A  special  finding  that  a 
delivery  cannot  be  made  is  not  neces- 
sary. An  absolute  judgment  for  the 
money  is  equivalent  to  such  a  finding. 
Boley  V.  Griswold,  20  Wall.  486,  22  L. 
Ed.   375. 

Where  a  defendant  in  replevin  entitled 
to  recover  a  certain  amount  in  gold  coin, 
takes,  with  the  approbation  of  the  court, 


a  judgment  which  may  be  discharged  in 
currency,  the  judgment  should  be  for  a 
sum  equivalent  in  value  to  the  specified 
amount  of  that  coin  as  bullion.  Gregory 
V.   Morris,  96  U.   S.   619,  24  L.    Ed.   740. 

46.  Assessment  of  damages,  etc. — 
Gregory  v.  Morris,  96  U.  S.  619,  624,  24 
L.  Ed.  740,  construing  Civil  Code  of 
Wyoming  territory  1869,  §  195. 

Where  the  finding  for  the  defendant 
was  under  the  pleadings,  in  eflfect,  that 
the  defendant  was  the  mortgagee  of  prop- 
erty in  possession  after  condition  broken, 
and  that  the  plaintiff  had  by  the  replevin 
wrongfully  deprived  him  of  his  posses- 
sion, this  was  held  to  render  plaintiff 
liable  for  such  damages,  in  consequence 
of  his  wrongful  act,  as  were  "right  and 
proper"  under  the  circumstances.  Greg- 
ory V.  Morris,  96  U.  S.  619,  624,  24  L. 
Ed.   740. 

47.  As  to  principal's  liability  on  bond 
us  a  debt  provable  in  bankruptcy  pro- 
ceedings, see  the  title  BANKRUPTCY, 
vol.   2,  p.   866. 

48.  Failure  of  plaintiff  to  return  prop- 
erty.— Sweeney  v.  L<>mnie,  22  Wall.  208, 
213.  22  L.  Ed.  727;  Washington  Ice  Co. 
V.   Webster,    125   U.   S.   426,   31    Iv.    Ed.   799. 

49.  Execution  or  demand  unnecessary. 
—Sweeney  ;■.  Lomme,  22  Wall.  208,  22  L. 
Ed.  727.  Sec,  also,  Douglass  v.  Douglass, 
21  Wall.  9S.  22  L.  Ed.  479. 

50.  Delivery  to  sheriff  on  writ  de  re- 
torno habendo.  -1  )nuolass  v.  Douglass, 
;.  L    Wall.   98,  22   L.    Ed.   479. 


726  REPLEVIN. 

habendo   in   replevin   proceedings   as   rendering   parties   liable   on   replevin   bond, 
see  ante,  "Under  Plaintiff's  Replevin  Bond,"   VI,  A,  1,  b,   (1). 

d.  Alteration  of  Bond. — See  the  titles  Alticration  of  Instruments,  vol.  1, 
pp.  265,  266;   Principal  and  Surety,  vol.  9,  pp.  721,  723. 

e.  Effect  of  Principal's  Discharge  in  Bankruptcy. — As  to  effect  of  principal's 
discharge  in  bankruptcy  as  a  release  of  him  and  his  sureties  from  further  liability 
on  the  bond,  see  the  title  Bankruptcy,  vol.  2,  pp.  859,  et  seq.,  866. 

2.  Extent  of  Liability. — In  a  suit  on  a  replevin  bond,  for  breach  of  condi- 
tion to  return  goods,  the  plaintiff  is  entitled  to  recover  as  damages,  the  value  of 
the  goods  at  the  time  they  were  taken  with  interest,^ ^  unless  the  value  of  the 
property  replevied  has  risen,  at  the  time  of  the  demand  on  the  writ  of  return, 
beyond  what  it  was  at  the  time  it  was  taken,  in  which  case  the  measure  of  dam- 
ages is  the  value  of  the  goods  at  the  time  of  the  demand  on  the  writ  of  return 
with  interest  thereon,  the  plaintiff  being  entitled  to  a  full  indemnity.^-  The 
plaintiff  is  bound  by  his  replevin  bond  to  restore  the  goods  in  like  good  order  and 
condition  as  when  taken.  He  is  responsible,  if  judgment  is  against  him,  for  the 
damaged  or  deteriorated  condition  of  the  goods  when  restored. ^-^ 

3.  Actions — a.  Conditions  Precedent. — As  to  necessity  for  demand  or  that 
■execution  issue  to  retake  property  under  a  judgment  of  de  retorno  habendo  in  the 
replevin  action,  in  order  to  render  sureties  liable  to  an  action  on  the  replevin  bond, 
see  ante,  "Under  Plaintiff's  Replevin  Bond,"  VI,  A.  1,  b,   (1). 

b.  Defenses. — In  a  suit  on  a  replevin  bond  the  defendant  cannot  avail  himself 
of  the  failure  of  the  court  to  render  in  the  replevin  suit,  the  alternative  judgment 
for  the  return  of  the  property  or  for  its  value ;  even  if  that  were  an  error  for 
which  the  judgment  might  be  reversed.^*  As  to  the  admissibility  of  evidence  of 
set-off  in  a  suit  on  a  replevin  bond,  see  post,  "Evidence,"  VI,  A,  3,  e. 

c.  Parties. — As  to  whether  an  action  on  a  replevin  bond  must  be  brought  in 
the  name  of  the  real  party  in  interest,  see  the  title  Parties,  vol.  9,  p.  58. 

d.  Pleading. — Where  a  declaration  is  on  a  bond  given  to  prosecute  with  effect 
a  writ  of  replevin,  and  the  breach  assigned  is  "that  the  suit  was  not  prosecuted 
with  effect,"  it  is  sufficient.^^ 

e.  Evidence. — Evidence  of  set-off  between  the  plaintiffs  and  the  defendants, 
in  a  suit  on  a  replevin  bond,  the  set-off  not  having  any  application  to  the  demand 
on  the  replevin  bond,  which  was  given  after  a  distress  for  rent,  and  in  which  judg- 
ment for  the  rent  had  been  given  for  the  avowant,  is  inadmissible,  the  evidence 
not  being  offered  to  show  that  judgment  had  been  satisfied,  but  that  it  ought 
never  to  have  been  given.'^^''  In  a  suit  on  a  replevin  bond,  the  judgment  in  the 
replevin  suit  is  admissible  in  evidence  to  show  the  amount  of  damages  which  the 
plaintiff  in  the  replevin  suit  had  sustained.^" 

51.     Extent     of     liability— In   general.—  S.  426,  31  L.  Ed.  799. 

Washington  Ice  Co.  v.  Webster,  125  U.S.  53.    Plaintiff  liable  for  damage  to  goods. 

4''6    31  L    Ed    709.     See  post,  "Conclusive-  ^Washington   Ice  Co.  v.  Webster,  125  U. 

Tiess    of    Adjudication    in     Replevin      Pro-  S.   420,   439,   31    L.   Ed.   799. 

ceedings,"  VI,  A,  4.  Where  the  article  taken  in  replevin  was 

If    a    return    be    awarded    in    a    replevin  ice. — Sec  Washington   Tee  Co.  v.  Webster, 

suit  to  recover  property  seized  by  a  sher-  125  U.   S.  420,  437,  31    L.   Ed.   799. 

iff  under  a  writ  of  attachment,  the  surety  54,    Failure   to   render  alternative   judg- 

is   liable   on  the   condition   of  the  bond  to  rnent       in      replevin       suit. — Sweeney       v. 

return,    and    this    liability    is    not    to    be  Lommc.  22  Wall.  20S,  22  L.   Ed.  727.     See 

measured    in    an    action    on    the    bond    by  ^nte,   "Verdict    and    Judgment,"    IV,    G,   3. 

the   value   of   the   interest   in   the   property  ^^      Pleading.— Gorman     v.     Lenox,      15 

of   the   attachment   debtor   for   whose  debt  p^^    .,^^    -,^   j^    ^^    ^^^      g^^   .^^^^^  ..j^^,,^j 

it  was  seized  by  the  sheriff,  but  the  value  ^^   Plaintiff"    IV     E    1 

of    the    property    at    the    time    it    was    re-  .  j     •'     -.-iv     '  r  _   -j            ^c     ^*  ««■ 

plevied,   limited   by  the   debt   still   due   on  56.    Admissibility  of  evidence  of  set-off. 

he  attaching  creditor's  judgment  and  the  "p"""''"  ^'     ^^'^^'-h  '   fi^T  nrv    \p 

penalty  of  the  replevin  bond,  are  the  ele-  Ed.    r.sn     _  See    ^he    title    SET-Ol.F     RE- 

ments  of  ascertaining  the  damages  in  the  COUPMENT    AND   COUNTERCLAIM. 

suit    on    that    bond.      Sweeney  v.    Lomme,  57.     Admissibility    of    judgment    m    re- 

22  Wall.  208.  22  L.   Ed.  727.  plevin    suit. — Gorman    v.    Lenox,    15    Pet. 

~52.    Where  property  increased  in  value.  115,    10    L.    Ed.    6^0.      See,    generally,    the 
—Washington  Ice  Co.  v.  Webster,  125  U.  '    title    RES   ADJUDICATA 
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f.  Verdict  and  Extent  of  Recovery. — In  an  action  of  debt  on  a  replevin  bond 
after  a  judgment  de  retcvno  habendo,  and  a  return  of  elongatur,  costs  which  had 
accrued  in  the  replevin  suit  should  be  included  in  the  verdict. ^^ 

g.  Costs. — See  ante,  "Bond  of  Plaintiff,"  IV,  E,  1 ;  "Verdict  and  Extent  of 
Recovery/;  VI,  A,  3,  f. 

4.  Conclusiveness  of  Adjudication  in  Replevin  Proceedings. — Where 
the  sureties  in  the  replevin  bond  were  represented  in  the  replevin  suit  by  the  plain- 
tiff therein,  and  were  identified  with  it  in  interest,  and  claimed  in  privity  with 
it,  they  are  concluded  by  the  proceedings  in  that  suit.^^  Where  the  question  of 
the  value  of  the  property  at  the  time  it  was  taken  in  replevin  was  essential  to 
the  finding  of  the  verdict  in  the  replevin  suit,  it  is  not  necessary  to  the  conclusive- 
ness of  the  former  judgment  that  there  should  have  been  a  formal  issue  in  the 
prior  suit  as  to  sucli  question.''" 

B.  Bonds  of  Officers. — A  marshal  is  not  responsible  on  his  official  bond  for 
the  act  of  his  deputy  in  discharging  sureties  on  a  replevin  bond,  by  taking  a  bond 
that  was  void  instead  of  taking  one  that  was  valid,  in  any  case  where  the  attor- 
ney of  the  plaintiff  in  the  suit,  though  he  gave  no  direct  and  positive  instructions 
to  the  deputy,  has  still  done  that  which  was  calculated  to  mislead  the  deputy,  and 
to  induce  his  erroneous  act.^^ 

VII.  Responsibility  of  Sheriff  in  Replevin. •'^ 

Where  an  action  of  replevin  is  brought  to  recover  property  which  has  been  dis- 
trained for  rent,  the  sheriff  is  responsible  for  the  sufficiency  of  the  sureties  in  the 
replevin  bond,  not  only  that  they  were  sufficient  at  the  time  of  their  entering  into 
the  bond,®^  but  also  that  they  shall  prove  sufficient  on  the  event  of  the  replevin, 
i.  e.,  on  the  termination  of  the  trial.^"*  The  value  of  the  distress,  at  the  time  of 
the  replevin,  and  not  the  amount  due,  is  the  proper  measure  of  damages  in  an 
action  against  the  sheriff. ^-^  Therefore,  the  goods  distrained  ought  to  be  valued 
before  they  are  delivered  on  a  replevin. ^^ 

REPLICATION.— See  the  titles  Equity,  vol.  5,  p.  872;  Pleading,  vol.  9, 
p.  448. 

58.  Verdict. — Phillips  v.  Hyde,  1  Dall.  able  time  to  find  security  on  a  claim  of 
439,   1   L.   Ed.   213.  property,  see  ante,  "In  General."  IV,  A. 

As  to  extent  of  recovery  generally,  see  63.    Sufficiency  at  time  of  entering  into 

ante,   "Extent  of   Liability,"   VI,   A,   2.  bond.— Murdoch  v.  Will,  1   Dall.  .341,   1   L. 

59.  When  sureties  concluded  by  pro-  Ed.  166;  Oxley  v.  Cowperthwaite,  1  Dall. 
ceedings  in  replevin  suit. — 1  Greenl.  Ev.,  349,  1  L,.  Ed.  170.  See  the  title  SHER- 
§    523.      Washington    Ice    Co.   v.   Webster,  IFFS   AND   CONSTABLES. 

125  U.   S.  426,  446,  31   L.   Ed.  799.     Seethe  64.     Sufficiency   on  termination   of   trial. 

title    RES    ADJUDICATA.  —Oxley    v.    Cowperthwaite,    1     Dall.     349, 

60.  Necessity  for  formal  issue  as  to  350,  1  L.  Ed.  170,  stating  that  the  particu- 
question  of  value  of  property — 1  Greenl.  lar  point  did  not  arise  in  Murdoch  v.  Will, 
Ev.,  §   534.     Washington   Ice   Co.  v.   Web-  1   Dall.  341,  1  L.  Ed.  166. 

ster,  'l25  U.  S.  426,  447,  31   L.   Ed.  799.  65.     Measure   of   damages.— Murdoch    v. 

61.  Responsibility    of    marshal    for    act       Will.  1  Dall.  341,  1   L.  Ed.  166. 

of    deputy. — Rogers     v.     The     Marshal.     1  In    Oxley     v.     Cowperthwaite,     1     Dall. 

Wall.    644,    17    L.    Ed.    714.      See    the    title  349.   350,   1    L.   Ed.   170,   the  jury   gave   the 

UNITED   STATES   MARSHALS.  plaintiff    damages    to    the    value     of      the 

62.  Responsibility  of  sheriff  in  replevin,  goods  at  the  time  they  were  distrained. 
— As    to    responsibility    of    sheriff   for    not  66.     Appraisal    of     goods. — Murdoch     v. 
allowing   defendant   in   replevin    a   reason-  Will,  1  Dall.  341,  1  L.  Ed.  166. 


REPORTS   AND    REPORTERS. 

CROSS    REFERENCES. 
See  the  title  Copyright,  vol.  4,  p.  602. 

Right  of  Reporter  after  Expiration  of  Term. — A  reporter  cannot  act  as 
a  reporter  after  the  expiration  of  his  official  terni.^ 

Right  of  Reporter  to  Opinions  of  the  Court. — No  reporter  of  the  decisions 
of  the  supreme  court  has,  nor  can  he  have,  any  copyright  in  the  written  opinions 
delivered  by  the  court,  and  the  judge  of  the  court  cannot  confer  on  any  reporter 
any  such  right. - 

REPRESENT.— See  note  3. 

REPRESENTATION.— See  the  titles  Descent  and  Distribution,  vol.  5, 
p.  335;  Executors  and  Administrators,  vol.  6,  p.  119;  Wills.  See,  also. 
Legal  Representatives,  Personal  Representatives  and  Representatives, 
vol.  7,  p.  852. 

REPRESENTATIONS.— See  the  titles  Bills,  Notes  and  Checks,  vol.  3, 
p.  257;  Estoppel,  vol.  5,  p.  973;  Fraud  and  Deceit,  vol.  6,  p.  294;  Rescis- 
sion. Cancellation  and  Reformation;    Vendor  and  Purchaser. 

REPRESENTATIVES. — See  Legal  Representatives,  Personal  Repre- 
sentatives AND  Representatives,  vol.  7,  p.  852. 

REPRIEVES.— See  the  title  Pardon,  vol.  9,  p.  8. 

REPUBLIC. — As  to  distinction  between  monarchies  and  republics,  see  the 
title  Constitutional  Law,  vol.  4,  p.  57,  footnote,  11. 

REPUBLICAN  GOVERNMENT.— See  the  title  Constitutional  Law,  vol. 

4,  p.  330. 

REPUGNANCY. — See    the    title    Indictments,     Informations,     Present- 
ments AND  Complaints,  vol.  7,  p.  980. 
REPUTATION.— See  the  titles  Boundaries,  vol.  3,  p.  461 ;    Evidence,  vol. 

5,  p.  1004;    Pedigree,  vol.  9,  p.  354;   Witnesses.     See,  also,  note  4. 
REQUEST.— See  note  5. 

REQUISITION.— See  the  title  Extradition,  vol.  6,  p.  215. 


1.  Right  of  reporter  after  expiration  of 

term.— Little    v.    Hall,    18    How.    165,    171, 
15   L.   Ed.  328. 

2.  Right  of  reporter  to  opinions  of  the 
court. — Wheaton  v.  Peters,  8  Pet.  591,  8 
L.    Ed.    1055. 

A  reporter  cannot  publish  the  opinions 
of  the  court  as  reporter  without  the  con- 
sent of  the  court  of  appeals  and  secretary 
of  state.  Little  v.  Hall,  18  How.  165,  172, 
15   L.    Ed.   328. 

3.  Lottery  tickets. — The  word  represent 
in  the  act  of  March  2,  1895,  prohibiting 
the  transportation  from  one  state  to  an- 
other of  instruments  that  represent  tickets 
in  lotteries,  means  represent  to  the  pur- 
chaser. It  means  stand  as  the  representa- 
tive of  title  to  the  indicated  thing. 
Francis  v.  United  States,  188  U.  S.  375, 
378,  47  L.  Ed.  508.  See  the  title  LOT- 
TERIES,  vol.   7,   p.   1070. 

4.  Reputation. — Where  the  jury  were 
instructed  that  reputation  could  not  grow 
out  of  the  opinion  of  criminal  or  bad  men, 
but  that  it  could  grow  out  of  the  dis- 
passionate judgment  of  men,  who  were 
honest  and  good,  and  competent  to  form 
such  judgment,  the  instruction  was  too 
narrow  and  restrictive.  Evidence  of  the 
reputation  of  a  man  for  truth  and  veracity 
in  the  neighborhood  of  his  home  is 
equally  competent  to  affect  his  credibility 


as  a  witness,  whether  it  is  founded  upon 
dispassionate  judgment,  or  upon  warm 
admiration  for  constant  truthfulness,  or 
natural  indignation  at  habitual  falsehood; 
and  whether  his  neighbors  are  virtuous 
or  immoral  in  their  own  lives.  Brown  v. 
United  States.  164  U.  S.  221,  224,  41  L. 
Ed.  410.  See,  also,  Smith  v.  United  States, 
161  U.  S.  85,  40  L.  Ed.  626.  See  the  title 
WITNESSES. 

Where  reputation  and  character  used 
synonymously.— See  CHARACTER,  vol. 
3,  p.  673. 

5.  Request  mandatory. — "The  word  re- 
quest does  not  necessarily  import  an  op- 
tion to  refuse,  and  exclude  the  idea  of 
obedience  as  corresponding  duty.  If  a 
testator  requests  his  executor  to  pay  a 
given  sum  to  a  particular  person,  the 
legacy  would  be  complete  and  recover- 
able. According  to  its  context  and  mani- 
fest use,  an  expression  of  desire  or  wish 
will  often  be  equivalent  to  a  positive  di- 
rection, where  that  is  the  evident  purpose 
and  meaning  of  the  testator;  as  where  a 
testator  desired  that  all  of  his  just  debts, 
and  those  of  a  firm  for  which  he  was  not 
liable,  should  be  paid  as  soon  as  con- 
venient after  his  decease,  it  was  construed 
to  operate  as  a  legacy  in  favor  of  the 
creditors  of  the  latter."  Colton  v.  Colton, 
127  U.  S.  300,  319,  32  L.  Ed.  138.  See 
the  title  WILLS. 
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BY    S.    BIvAIR    FISHER. 

I.    Scope  of  Article  and  Terminology,  732. 

II.    Statement  and  General  Consideration  of  Doctrine,  732. 

A.  Doctrine  Stated,  732. 

B.  Basis  of  Doctrine,  734. 

III.  Elements  Essential  to  Application  of  Doctrine,  734. 

A.  Necessity  for  Judicial  Determination,  734. 

B.  Identity  of  Parties,  Cause  of  Action,  Subject  Matter  and  Issues,  J?)"?. 

1.  In  General,  7ZS. 

2.  Identity  of  Parties,  735. 

a.  General  Rule,  72)3. 

b.  All  Parties  Need  Not  Be  Identical,  7Z6. 

C.  Identity  of  Cause  of  Action,  Subject  Matter  and  Issues,  736. 

1.  Where  Judgment  or  Decree  Relied  on  as  a  Bar,  736. 

a.  Identity  of  Cause  of  Action,  736. 

( 1 )  General   Rule   Stated  and  Applied,  736. 

(2)  Tests  as  to  Identity,  7Z7. 

(a)  .  Sufficiency  of  Same  Evidence  to  Sustain  Both  Ac- 
tions,  737. 

(b)  Difference  in  Theory,  Form  or  Measure  of  Relief 

Sought,  Immaterial,   7Z7. 

(c)  Identity  of    Relief    Sought    Not   Sufficient    Where 

Suits  Rest  upon  Different  State  of  Facts.  72>7. 

b.  Identity  of   Subject  Matter,  738. 

2.  WHiere  Judgment  or  Decree  Relied  on  Merely  as  Estoppel  in  Sub- 

sequent Proceedings,  738. 

D.  Mutuality,  738. 

E.  Certainty,  739. 

IV.  In  Whose  Favor  and  against  Whom  Doctrine  Applicable,  739. 

A.  General  Rule,  739. 

B.  Rule  Construed  and  Applied,  743. 

1.  Who  Are  Parties  and  Privies  within  Rule,  743. 

a.  Who  Are   Parties,   743. 

b.  Privity  Defined,  745. 

2.  Application  of  Rule  to  Particular  Persons  and  Classes  of  Persons, 

746. 

a.  Parties    Made    Defendants    for  Refusal  to  Join  as  Plaintiffs, 

746. 

b.  Parties  by  Representation,  746. 

c.  Intervenors,  747. 

d.  Grantor  and  Grantee,  748. 

e.  Mortgagor  and  Mortgagee.  748. 

f.  Assignor  and  Assignee,  748. 

g.  Landlord  and  Tenant,  749. 

h.  Purchasers   Pendente  Lite,  749. 

i.  Persons   Responsible  Over,   749. 

j.  Principal  and  Surety  or  Guarantor.  750. 

k.  Trustees  and   Cestuis  Que  Trust,   751. 

1.  Corporations  and   Stockholders.   7'32). 

m.  Corporations  and  Receivers,  7S2). 

n.  Personal    Representatiyes   and   Decedents,   753. 
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o.  Personal   Representatives  Qualified  in  Different  Jurisdictions, 

753. 
p.  Personal  Representatives  and  Heirs  or  Devisees,  753. 
q.  Administrator  and  Administrators  De  Bonis  Non,  7h2). 
r.  Heirs  and  Ancestors,  753. 
s.  Officer  and   Deputy,  7hZ. 

t.  Public   Officers   and    Successors   in   Office,   7^Z. 
u.  Federal  or  State  Government  and  Its  Tenants  or  Agents,  753. 
V.  Joint   and   Joint   and    Several   Obligors,   754. 

( 1 )  Joint   Obligors,    754. 

(2)  Joifit   and    Several   Obligors,   754. 
w.  Joint  Tort  Feasors,  755. 

C.  Exceptions  to  Rule,  lo"^. 

1.  Adjudications  in   Proceedings  in  Rem,  755. 

2.  Adjudications   in    Proceedings   Quasi   in   Rem,   756. 

3.  Judgment  as  Evidence  of  Its  Own  Rendition,  or  to  Establish  Fact 

and  Time  of   Suit,  756. 

4.  Judgment  as  Evidence  of  Indebtedness,  757. 

5.  Judgment   as   Part   of   Muniments  of  Title,   757. 

6.  Admissibility   of   Judgments   in   Evidence   Where   Reputation   Ad- 

missible Evidence,  757. 

V.  As  to  What  Matters  Conclusive,  757. 

A.  Operation  Dependent  upon  Whether  Subsequent  Proceedings  on  Same 

or  Different  Claim  or  Demand,  757. 

B.  Where  Second  Action  on  Same  Claim  or  Demand,  7o7. 

1.  General   Rule,  757. 

a.  Rule  Stated.  757. 

b.  Reason   for   Rule,   759. 

2.  Matters   Available  as   Ground   of   Recovery,  759. 

a.  In  General,  759. 

b.  Splitting  Causes  of   Action   and   Recovery   for   Part   of   Indi- 

visible Demand,  760. 

c.  Rule  Inapplicable  to  Distinct  or  Successive  Causes  of  Action, 

761. 

3.  Defenses  Which  Might  Have  Been  but  Were  Not  Presented.  761. 

4.  Matters  Pleaded  by  Way  of   Set  Off,  763. 

C.  Where  Second  Action  on  Different  Claim  or  Demand,  763. 

1.  Necessity    That    Precise    Question  Shall    Have    Been  Determined, 

763. 
0.  General  Rule.  763. 
b.  Matters    Necessarily    Involved,    767. 

2.  Extent  and  Limitations  of  Doctrine.  768. 

a.  Judgment  an  Estoppel  as  to  All  Material  Issues  Decided.  768. 

(1)  General  Rule,  768. 

(2)  Applications  of  Rule.  769. 

b.  Conclusiveness  Limited  to  Substance  of  Controversv,  772. 

(1)  In   General,  772. 

(2)  No    Estoppel    as    to    Matter?    Incidentally    Cogniza!;Ie, 

Collaterally      Considered,      or     Argumentativch-      In- 
ferred, 772. 

c.  Judgment  Res  Ad  judicata  Only  of  Facts  as  Then  Appearing 

and   Legislation  Then   Existing.   772. 

VI.  To  What  Judg'ments  or  Decrees  Doctrine  Applicable,  772). 

A.  Nature  of  Judgment  or  Decree  as  Determining,  772). 

1.  Necessity    for    \'^alid    Existent    Decision  by    Court  of  Competent 
Jurisdiction,  773. 
a.  In   General,   773. 
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b.  Effect  of    Invalidity    as    Distinguished   from  IMere    Error    or 
Irregularity,  773. 

2.  Judgment  or  Decree  Must  Be  Final,  774. 

3.  Judgment  or  Decree  Must  Be  on  the  Merits,  775. 

a.  General  Rule  Stated  and  Construed,  775. 

b.  Application  of  Rule  to  Particular  Judgments  or  Decrees,  776. 
b.  Application   to    Proceedings   at   Law,    in    Equity,   or  in   Ad- 
miralty,  781. 

c.  Application  to  Both  Personal  and  Real  Actions,  782. 

(1)  In   General,   782. 

(2)  Particular   Actions,   782. 

(a)  Ejectment,   782. 

(b)  Forcible  Entry  and   Detainer^  784. 

(c)  Trespass  or  Case,  784. 

(d)  Partition,   785. 

(e)  Assumpsit,  785. 

d.  Application   to   Suits   for  Taxes,  785. 

e.  Application   to  Criminal    Proceedings,   785. 

3.  Application    Irrespective   of    Manner   in   Which   Adjudication   Ob- 

tained, 785. 
a.  In  General,  785. 

4.  Application  of  Doctrine  Regardless  of  Reviewability  of  Judgment 

or  Decree,  776. 

B.  Application   as   Dependent   on   Tribunal,    Nature    of    Proceedings,   or 

Manner  in   Which   Adjudication   Obtained.   776. 

1.  Applicable  to  Valid  Decisions  of  All  Courts  of  Competent  Juris- 

diction, 776. 

a.  General   Rule,   776. 

b.  Decisions  of  Public  Officers  or  Tribunals  Acting  under  Dele- 

gated   Authority,   778. 

c.  Decisions  of  Courts  of  Other  States  and  of  Federal  Courts, 

780. 

d.  Decisions  of   Appellate   Court,   780. 

2.  As   Dependent  on  Nature  of  Proceedings  in  Which   Adjudication 

Obtained.  781. 

a.  General    Rule,   781. 

b.  Judgment  or  Decree  by  Default,    Pro  Confesso,    on    Confes- 

sion, Consent  or  Agreement.  786. 

c.  Dismissal   or   Discontinuance,   786. 

d.  Nonsuit,  Non  Prosequitur  or  Nolle  Prosequi,  790. 

e.  Retraxit,   791. 

f.  Judgments   on    Demurrer,   791. 

C.  Conclusiveness  of  Judgment  Recovered  in  One  Court  in  Action  Pend- 

ing  in   Another,   793. 

VII.    Pleading  and  Proof,  793. 

A.  Necessity   for  Pleading  or  Giving  in  Evidence  the  Former  Adjudica- 

tion,  793. 

1.  In  General,  793. 

2.  Necessity   for   Pleading   Specially.  794. 

B.  Manner  and  Sufficiency  of  Pleading,  794. 

1.  Manner,   794. 

2.  Sufficiency,   794. 

C.  Proof.  795. 

1.  As  to  Fact   of  Former   Adjudication,   795. 

2.  Admissibility  of  Extrinsic   Evidence  as  to    Scope    and    Effect  of 

Former    Decision,   795. 
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a.  General  Rules  Determining,  795. 

b.  Nature   of   Evidence   Admissible,   797. 
D.  Determination  on  Plea  of  Res  Adjudicata,  797. 

CROSS   REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  112;  Admiralty,  vol.  1,  p.  178;  Appeal  and 
Ekror,  vol.  2,  pp.  283,  418;  Arbitration  and  Award,  vol.  2,  p.  485;  Autrefois, 
Acquit  and  Convict,  vol.  2,  p.  751;  Bankruptcy,  vol.  2,  p.  960;  Compromise 
and  Settlement,  vol.  3,  p.  991 ;  Election  of  Remedies,  vol.  5,  p.  719;  Estop- 
pel, vol.  5,  p.  913;  Foreign  Judgments,  Records  and  Judicial  Proceedings, 
vol.  6,  p.  335;  Judgments  and  Decrees,  vol.  7,  p.  544;  Lis  Pendens,  vol.  7,  p. 
1051;  Merger,  vol.  8,  p.  339;  Parties,  vol.  9,  p.  34;  Pleading,  vol.  9,  p.  418; 
Stare  Decisis. 

I.    Scope  of  Article  and  Terminology. 

In  this  title  it  will  be  attempted  to  set  out  the  decisions  of  the  United  States 
supreme  court  as  to  the  effect  and  conclusiveness  of  a  judgment  or  decree 
when  sought  to  be  pleaded  in  bar  of  a  subsequent  action  or  suit,  or  to  be 
introduced  as  evidence,  by  way  of  estoppel  as  to  certain  matters,  in  subsequent 
proceedings.  While  the  doctrine  of  res  adjudicata  is  held  to  embrace  all  instances 
in  which  a  former  judgment  or  decree  is  relied  on  as  concluding  parties  and  priv- 
ies to  the  former  proceedings,  yet  there  is  a  marked  difference  as  to  some  of  the 
elements  essential  to  the  application  of  the  doctrine,  and  as  to  the  matters  con- 
cluded, as  dependent  upon  the  purpose  for  which  it  is  desired  to  set  up  the  former 
adjudication.  For  the  purposes  of  this  title  the  two  classes  of  cases  will  be 
treated  separately  so  far,  and  only  so  far,  as  these  differences  require  such  separate 
treatment.  It  will  be  attempted  to  set  out  and  illustrate  the  general  principles  of 
the  doctrine  under  consideration,  the  essentials  to  its  application,  matters  as  to 
which,  and  persons  as  to  whom,  the  former  adjudication  is  conclusive,  and  the 
necessity,  manner  and  sufficiency  of  pleading  and  proving  the  former  judgment 
or  decree. 

II.  Statement  and  General  Consideration  of  Doctrine. 

A.  Doctrine  Stated. — Stated  generally  and  without  detail,  the  theory  of  the 
law  is  that  matters  which  have  once  been  fully  investigated  between  the  parties 
and  finally  determined  by  a  court  of  competent  jurisdiction  shall  not  be  again 
contested, 1  and  the  general  principle  is  well  established,  and  announced  in 
numerous  cases,  that  a  right,  question  or  fact,  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction,  as  a  ground  of  recovery,  or 
defense,  cannot  be  disputed  in  a  subsequent  suit  between  the  same  parties  or  their 
privies ;  and  even  if  the  second  suit  is  for  a  different  cause  of  action,  the  right, 
question  or  fact  once  so  determined  must,  as  between  the  same  parties  or  their 
privies,   be   taken   as  conclusively   established, ^   so  long  as  the   judgment   in   the 

1.  General  theory  as  to  res  adjudicata.  1072;  Duncan  v.  Gegan,  101  U.  S.  810,  25 
— Baktr  v.  CumminffS.  181  U.  S.  117,  45  L.  Ed.  875;  Stout  v.  Lye,  103  U.  S.  66, 
L.    Kfl.    770.  26    L.    Ed.   428;    Elgin   v.   Marshall,    106    U. 

2.  General  rule  stated.— Gould  v.  Evans-  S.  578,  27  L.  Ed.  249;  Smith  v.  McNeal, 
ville,  etc..  R.  Co.,  91  U.  S.  526,  23  L.  Ed.  109  U.  S.  426,  27  L.  Ed.  986;  Whiteside  v. 
416;  Haldeman  v.  United  States,  91  U.  S.  Haselton,  110  U.  S.  296,  28  L.  Ed.  152; 
584,  23  L.  Ed.  433;  Cromwell  v.  County  Hornbuckle  v.  Stafford,  111  U.  S.  389.  28 
of  Sac,  94  U.  S.  351,  24  L.  Ed.  195;  Rus-  L.  Ed.  468;  Bryan  v.  Kennett,  113  U.  S. 
sell  V.  Place,  94  U.  S.  606,  24  L.  Ed.  214;  179,  28  L.  Ed.  908;  Boyd  v.  United  States, 
Davis  V.  Brown,  94  U.  S  423,  24  L.  Ed.  116  U.  S.  616,  29  L.  Ed.  746;  Coffey  v. 
204;  Hill  V.  National  Bank,  97  U.  S.  450,  United  States,  116  U.  S.  436,  29  L.  Ed. 
24  L.  Ed.  1051;  United  States  v.  New  Or-  084;  United  States  7'.  Parker,  120  U.  S. 
leans,  98  U.  S.  381,  25  L.  Ed.  225;  Camp-  89,  30  L.  Ed.  601;  Schuler  v.  Israel,  120 
bell  V.  Rankin,  90  U.  S.  261,  25  L.  Ed.  U.  S.  506,  30  L.  Ed.  707;  Wilson  v.  Deen, 
435;  Montgomery  v.  Samory,  99  U.  S.  121  U.  S.  525,  30  L.  Ed.  980;  Harshman  v. 
482,  25  L.  Ed.  375;  Block  v.  Commission-  Knox  County.  122  U.  S.  306,  30  L.  Ed. 
ers,  99  U.  S.  686,  25  L.  Ed.  491;  Lumber  1152;  Litchfield  v.  Goodnow,  123  U.  S. 
Co.   V.   Buchtcl,   101   U.    S.   638,  25   L.    Ed.  549,  31  L.   Ed.   199;   Bissell  V.  Spring  Val- 
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first  suit  remains  in  force  and  unmodified,^  and  is  not  subject  to  further  inquiry 


ley  Tp.,  124  U.  S.  225,  31  L.  Ed.  411; 
Lyon  V.  Perin,  etc.,  Mfg.  Co.,  125  U.  S. 
698,  31  L.  Ed.  839;  Jenkins  v.  Interna- 
tional Bank,  127  U.  S.  484,  32  L.  Ed;  189; 
Mackall  v.  Casilear,  137  U.  S.  556,  34  L. 
Ed.  776;  Reynolds  v.  Stockton,  140  U.  S. 
254,  35   L-   Ed.   464;   Carpenter  v.   Strange, 

141  U.  S.  87,  35  L.  Ed.  640;  Pearce  v.  Rice, 

142  U.  S.  28,  35  L.  Ed.  925;  Franklin 
County  V.  German  Sav.  Bank,  142  U.  S. 
«3,  35  L.  Ed.  948;  Haley  v.  Breeze,  144 
U.  S.  130,  36  L.  Ed.  375;  Bedon  v.  Davie, 
144  U.  S.  142,  36  h.  Ed.  380;  Nesbit  v. 
Riverside  Inde.  Dist.,  144  U.  S.  610,  36  L. 
Ed.  562;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  37  L.  Ed.  93;  Wager 
V.  Providence  Ins.  Co.,  150  U.  S.  99,  37 
L.    Ed.    1013;    Johnson    Co.    v.    Wharton, 

152  U.  S.  252,  38  L.  Ed.  429;  Keokuk,  etc., 
R.  Co.  V.  Missouri,  152  U.  S.  301,  38  L. 
Ed.  450;  Dowell  v.  Applegate,  152  U.  S. 
327,    38    L.    Ed.    463;    Hegler    ?y.  .  Faulkner, 

153  U.  S.  109,  38  L.  Ed.  653;  The  Haytian 
Republic,  154  U.  S.  118,  38  L.  Ed.  931; 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  683,  39  L-  Ed.  859;  Roberts  z: 
Northern  Pac.  R.  Co.,  158  U.  S.  1,  39  L. 
Ed.  873;  Townsend  v.  St.  Louis,  etc., 
Min.  Co.,  159  U.  S.  21.  40  L.  Ed.  61; 
Forsyth  v.  Hammond,  166  U.  S.  506,  41 
L.  Ed.  1095;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.  Ed.  202;  South- 
ern Pac.  R.  Co.  V.  United  States,  168  U. 
S.  1,  42  L.  Ed.  355;  Overby  v.  Gordon, 
177  U.  S.  214,  44  L.  Ed.  741;  Mitchell  V. 
First  Nat.  Bank,  180  U.  S.  471,  45  L.  Ed. 
627;  Baker  v.  Cummings,  181  U.  S.  117, 
45  L.  Ed.  776;  Lander  v.  Mercantile  Bank, 
186  U.  S.  458,  46  L-  Ed.  1247;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  48  L. 
Ed.  276;  Fayerweather  v.  Ritch,  195  U.  S. 
276,  49  L.  Ed.  193;  Harding  v.  Harding, 
198  U.  S.  317,  49  L.  Ed.  1066;  United 
States  v.  Dalcour,  203  U.  S.  408,  51  L. 
Ed.  248;  Northern  Pac.  R.  Co.  v.  Slaght, 
205  U.  S.  122,  51  L.  Ed.  738;  Northern 
Pac.  R.  Co.  V.  Slaght,  205  U.  S.  134,  51  L. 
Ed.  742;  Kessler  v.  Eldred,  206  U.  S.  285, 
51  L.  Ed.  1065;  Croudson  v.  Leonard,  4 
Cranch  434,  2  L.  Ed.  670;  Young  r.  Black, 
7  Cranch  565,  3  L.  Ed.  440;  Hopkins  v. 
Lee,  6  Wheat.  109,  5  L.  Ed.  218;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381; 
United  States  v.  Nourse,  9  Pet.  8,  9  L. 
Ed.  31;  Sihbald  r.  United  States,  12  Pet. 
488,  9  L.  Ed.  1167;  United  States  Bank  f. 
Beverly,  1  How.  134,  11  L.  Ed.  75;  .Asp- 
den  V.  Nixon,  4  How.  467,  11  L.  Ed.  10.59; 
Stacy  V.  Thrasher,  6  How.  44,  12  L.  Ed. 
337;  Smith  v.  Kernochen,  7  How.  198,  12 
L.  Ed.  660;  Reed  v.  Proprietors  of  Locks 
&  Canals,  8  How.  274,  12  L.  Ed.  1077; 
Pennington  ?■.  Gibson,  16  Plow.  65,  14  L. 
Ed.  847;  Chapman  v.  Smith,  16  How.  114, 
14  L.  Ed.  868;  McCall  z:  Carpenter,  IS 
How.  297,  15  L.  Ed.  389;  Parker  7-.  Kane, 
22  How.  1,  16  L.  Ed.  286;  Washington, 
etc.,  Steam-Packet  Co.  z'.  Sickles,  24  How. 
333,  16  L.  Ed.  650;  Thompson  z:  Roberts. 


24  How.  233,  16  L.  Ed.  648;  Chicago  v. 
Robbins,  2  Black  418,  17  L.  Ed.  298;  Par- 
rish  V.  Ferris,  2  Black  606,  17  L.  Ed.  317; 
Miles  V.  Caldwell,  2  Wall.  35,  17  L-  Ed. 
755;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L. 
Ed.  129;  Blackburn  v.  Crawfords,  3  Wall. 
175,  18  L.  Ed.  186;  Sturdy  v.  Jaqkaway,  4 
Wall.  174,  18  L.  Ed.  387;  Hughes  v. 
United  States,  4  Wall.  232,  18  L.  Ed.  303; 
Barrows  v.  Kindred,  4  Wall.  399,  18  L. 
Ed.  383;  Robbins  v.  Chicago,  4  Wall.  657. 
18  L.  Ed.  427;  Packet  Co.  v.  Sickles,  5 
Wall.  580,  18  L.  Ed.  550;  Aurora  City  v. 
West,  7  Wall.  82,  19  L.  Ed.  42;  Sheets  v. 
Selden,  7  Wall.  416,  19  L.  Ed.  166;  Beloit 
V.  Morgan,  7  Wall.  619,  19  L.  Ed.  205; 
Mattingly  v.  Nye,  8  Wall.  370,  19  L.  Ed. 
380;  Tioga  Railroad  v.  Blossburg,  etc.. 
Railroad,  20  Wall.  137,  22  L.  Ed.  331;  In 
re   Chiles,   22  Wall.  157,  22   L.    Ed.   819. 

Rule  as  stated  in  Duchess  of  King- 
ston's case. — "Chief  Justice  De  Grey,  in  the 
Duchess  of  Kingston's  case  (2  Smith's 
Leading  Cases,  6th  Ed.  648),  has,  in  a 
few  words  given  a  comprehensive  sum- 
mary of  the  law  on  this  subject:  'From 
the  variety  of  cases  in  respect  to  judg- 
ments being  given  in  evidence,'  said  the 
chief  justice,  'these  two  distinctions  seem 
to  follow  as  being  generally  true:  First, 
that  the  judgment  of  a  court  of  concur- 
rent jurisdiction  directly  upon  the  point, 
is,  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive between  the  same  parties  on  the 
same  matter  directly  in  question  in  an- 
other court;  secondly,  that  the  judgment 
of  a  court  of  exckisive  jurisdiction  di- 
rectly upon  the  point,  is,  in  like  manner, 
conclusive  upon  the  same  matter  between 
the  same  parties,  coming  incidentally  in 
question,  in  another  court  for  a  diflferent 
purpose.  But  neither  the  judgment  of  a 
concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  incidentally  cog- 
nizable, nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment.'  " 
Coujolle  z:  Ferrie,  13  Wall.  465,  20  L.  Ed. 
507.  And  see  cases  cited  to  following 
text. 

"The  authority  of  this  case  it  is  be- 
lieved has  never  been  controverted.  But 
what  in  such  cases  is  'directly  upon  the 
point,'  'what  came  collaterally  into  ques- 
tion,' and  what  was,  'incidentally  cog- 
nizable,' are  questions  upon  which  the 
adjudications  arc  wide  asunder.  The 
cases  maintaining  the  broadest  and  those 
the  narrowest  views  are  numerous.  They 
are  collected  and  ably  analyzed  in  the 
American  note  to  Doe  z\  Oliver  and  The 
Duchess  of  Kingston's  Case  in  2  Smith's 
Leading  Cases  C7th  .American  Ed.,  pp. 
787-813)."  Smith  z'.  McCool,  16  Wall. 
560,   21    L.    Fd.    324. 

3.  Judgment  conclusive  so  long  as  un- 
modified.— Southern  Pac.  R.  Co.  z\ 
United  States.  16S  U.  S.  1.  42  L.  Ed.  355. 
And   see  cases  cited   to  preceding  text. 

"If    rights    between    liticrants    are    once 
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as  between  such  parties  or  privies  in  the  same  or  any  other  court.'*  The  principle 
is  equally  available  and  potent  whether  it  is  set  up  by  a  defendant  as  an  answer 
to  a  cause  of  action,  or  by  a  plaintiff  to  prevent  the  same  defense  being  used  in 
the  second  case  that  was  decided  against  in  the  first.^  Nor  will  the  fact  that  one 
has  contributed  by  his  evidence  to  the  recovery  of  a  verdict  and  judgment,  pre- 
vent the  use  of  such  record  in  his  favor.*^ 

B.  Basis  of  Doctrine. — The  doctrine  of  res  adjudicata  is  a  principle  of 
repose,'^  and  is  based  upon  and  in  accordance  with  the  two  well-known  maxims, 
interest  rei  publicae  ut  sit  finis  litium,**  and  nemo  debet  bis  vexari  pro  una  et 
eadem  causa.*^ 

III.  Elements  Essential  to  Application  of  Doctrine 

A.  Necessity  for  Judicial  Determination. — It  is  absolutely  essential  to  the 
application  of  the  doctrine  of  res  adjudicata  that  there  shall  have  been  judicial 
action  by  a  court — a  judicial  determination  of  a   fact.^"      Without  a  judgment 


established  by  the  linal  judgment  of  a 
court  of  competent  jurisdiction,  those 
rights  must  be  recognized  in  every  way, 
and  wherever  the  judgment  is  entitled  to 
respect,  by  those  who  are  bound  by  it." 
Kessler  v.  Eldred,  206  U.  S.  285,  51  L.  Ed. 
1065. 

"Res  judicata  may  render  straight  that 
which  is  crooked,  and  black  that  which  is 
white,  facit  ex  curvo  rectum,  ex  albo 
nigrum."  Commissioners  v.  Loague,  129 
U.  S.  493,  32  L.  Ed.  780,  quoting  Jeter  v. 
Hewitt,   22    How.    352,    16    L.    Ed.    345. 

4.  Matters  decided  not  to  be  again  con- 
tested in  same  or  another  court. —  United 
States  Bank  v.  Beverly,  1  How.  134,  11 
L.  Ed.  75;  Hopkins  v.  Lee,  6  Wheat.  109, 
113,  5   L.    Ed.   218. 

5.  Principle  equally  available  to  plain- 
tiff or  defendant. — See  dissenting  opinion 
of  Miller,  J.,  in  Aurora  City  v.  West,  7 
Wall.   82,   19   L.    Ed.   42. 

6.  Admissible  in  favor  of  one  contribut- 
ing by  his  evidence  to  recovery  of  judg- 
ment.— "There  arc  authorities  to  the  point 
that  a  record  of  a  verdict  and  judgment 
cannot  be  used  in  favor  of  one  who  has 
contributed,  by  his  evidence,  to  their  re- 
covery (18  Johns.  (N.  Y.)  351;  4  Day 
(Conn.)  431;  2  Hill  &  Cow.  (N.  Y.),  notes 
5),  and  one  of  the  reasons  assigned  for 
confining  the  use  of  judgments  to  the 
parties  and  privies  to  them  is  that  a 
stranger  may  have  produced  them  by  his 
testimony.  But  the  court  is  of  opinion 
that  this  exception  to  the  general  rule, 
defining  the  parties  by  whom  the  evi- 
dence may  be  used,  would  introduce  an 
inconvenient  collateral  inquiry,  and  that 
no  practical  evil  will  result  from  main- 
taining the  general  rule  unimpaired;  and 
that  it  is  important  that  the  rules  of  evi- 
dence should  be  broad  and  well  defined." 
Griffin  v.  Reynolds,  17  How.  609,  15  L. 
Ed.   229. 

7.  A  principle  of  repose. — Barrows  v. 
Kindred,  4  Wall.  399,  18  L.  Ed.  383; 
Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  Ed. 
129;  Jeter  v.  Hewitt,  22  How.  352,  16  L. 
Ed.  345;  Washington,  etc.,  Steam-Packet 
Co.  V.  Sickles,  24  How.  333,  16  L.  Ed. 
650. 


"This  general  rule  is  demanded  by  the 
very  object  for  which  civil  courts  have 
been  established,  which  is  to  secure  the 
peace  and  repose  of  society  by  the  set- 
tlement of  matters  capable  of  judicial  de- 
termination. Its  enforcement  is  essen- 
tial to  the  maintenance  of  social  order; 
for  the  aid  of  judicial  tribunals  would  not 
be  invoked  for  the  vindication  of  rights 
of  person  and  property,  if,  as  between 
parties  and  their  privies;  conclusiveness 
did  not  attend  the  judgments  of  such 
tribunals  in  respect  of  all  matters  prop- 
erly put  in  issue  and  actually  determined 
by  them."  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.   Ed.  355. 

8.  Interest  rei  publicae  ut  sit  finis 
litium. — Robbins  v.  Chicago,  4  Wall.  657, 
18  L.  Ed.  427;  Miles  v.  Caldwell,  2  Wall. 
35,  17  L.  Ed.  755;  Fayerweather  v.  Ritch, 
195  U.  S.  276,  49  L.  Ed.  193;  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed. 
93;  Haldeman  v.  United  States,  91  U.  S. 
584,   23    L.    Ed.   433. 

9.  Nemo  debet  bis  vexari,  etc. — Rob- 
bins  v.  Chicago,  4  Wall.  657,  18  L.  Ed. 
427;  United  States  v.  Throckmorton.  98 
U.  S.  61,  25  L.  Ed.  93.  See,  generally,  the 
title  MAXIMS,  vol.  8,   p.  313. 

10.  Necessity  for  judicial  action. — En- 
sminger  v.  Powers,  108  U.  S.  292,  27  L. 
Ed.  732;  Last  Chance  Min.  Co.  v.  Tyler 
Min.   Co.,  157  U.   S.   683,  39   L.   Ed.  859. 

There  must  have  been  a  right  adjudi- 
cated or  released  in  the  first  suit  to  make 
it  a  bar,  and  this  fact  must  appear  affirma- 
tively. Haldeman  v.  United  States,  91  U. 
S.   584,    23    L.    Ed.   433. 

".\  trial  upon  which  nothing  was  de- 
termined cannot  support  a  plea  of  res 
judicata,  or  have  any  weight  as  evidence 
at  another  trial."  Gardner  v.  Michigan 
Cent.  R.  Co.,  150  U.  S.  349,  37  L.  Ed. 
1107,  quoting  Manhattan  Life  Ins.  Co.  v. 
Broughton,   109   U.    S.   121,   27   L.    Ed.    878. 

Doctrine  inapplicable  during  pendency 
of  action. — '"Suggestion  is  also  made  that 
the  lien  was  waived  by  the  commence- 
ment of  an  action  for  the  advances  in  the 
state  court,  but  the  record  shows  that 
the  action  is  still  pendine,  and  it  is  wcH- 
settled  law  that  the  pendency  of  such  an 
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the  plea  of  res  adjudicata  has  no  foundation,  and  neither  the  verdict  of  a  jury, 
nor  the  findings  of  a  court,  even  though  in  a  prior  action,  upon  the  precise  point 
involved  in  a  subsequent  action  and  between  the  same  parties,  constitute  a  bar. 
In  other  words,  the  thing  adjudged  must  be  by  a  judgment.  A  verdict  or  finding 
of  the  court  alone  is  not  sufficient. ^^ 

B.    Identity  of  Parties,  Cause  of  Action,  Subject  Matter  and  Issues 

1.  In  General. — The  general  statement  is  to  be  found  in  a  number  of  cases  to 
the  effect  that  in  order  to  render  a  matter  res  adjudicata  there  must  be  identity 
of  the  thing  demanded,  identity  of  the  cause  of  the  demand,  and  identity  of  the 
parties  in  the  character  in  which  they  are  litigants.^-  While  identity  of  parties, 
is,  as  will  be  seen,  essential  to  the  operation  of  a  judgment  or  decree  either 
as  a  bar  to,  or  as  an  estoppel  in,  a  subsequent  action, ^^  yet  the  necessity  for  the 
concurrence  of  the  other  conditions  just  stated  would  seem  to  depend  upon  the 
purpose  for  which  the  former  adjudication  is  sought  to  be  relied  on.^'* 

2.  Identity  of  Parties — a.  General  Rule. — The  general  rule  is  well  settled 
that  in  order  that  a  judgment  or  decree  may  be  set  up  as  a  bar  by  plea  or  relied 
on  as  evidence  by  way  of  estoppel,  it  is  essential  that  there  be  identity  of  parties, ^^ 
since,  as  wull  be  seen,  a  judgment  or  decree  is,  with  a  few  apparent  exceptions, 
conclusive  only  upon  the  parties  to  the  action  in  wdiich  it  was  rendered  and 
their  privies.^*'  There  must  be  identity,  not  only  of  the  parties,  in  the  two  actions, 
but  also  as  to  the  character,  capacity  or  quality   in   which  they  are  litigants. ^^ 


action  is  no  bar  to  a  suit  in  a  federal 
court.  Had  the  judgment  been  rendered 
it  might  be  different,  but  it  is  clear  that 
the  rule  'transit  in  rem  judicatam"  can- 
not apply  during  the  pendencv  of  the  ac- 
tion." 7he  Kalorama,  10  Wall.  204,  19 
L.  Ed.  941,  citing  Lovejoy  v.  Murray,  3 
Wall.  1,  16,  18  L.  Ed.  129. 

11.  Verdict  or  finding  without  judg- 
ment insufficient.— Per  Justice  Peckhani, 
in  Oklahoma  City  v.  McMaster,  196  U.  S. 
529,  49  L.  Ed.  587;  Reed  v.  Proprietors 
of  Locks  &  Canals,  8  How.  274,  12  L.  Ed. 
1077. 

"To  give  efficacy  to  a  verdict,  general 
or  special,  it  must  be  followed  by  a  judg- 
ment." Smith  V.  McCool,  16  Wall.  560, 
21    L.    Ed.    324. 

Where  in  ejectment  a  special  verdict 
has  been  found  and  judgment  entered  on 
it  in  the  court  below,  for  the  plaintiff, 
which  judgment,  in  an  appellate  court,  is 
set  aside  with  directions  to  enter  judg- 
ment for  the  defendant,  the  special  ver- 
dict cannot,  on  the  plaintiffs  bringing  a 
second  ejectment  upon  a  subsequently 
acquired  title,  be  used  to  establish  a  fact 
found  in  it,  as  ex.  gr.  the  heirship  of  one 
of  the  parties  under  whom  the  plaintiffs 
claimed.  Smith  z^.' McCool,  16  Wall.  560, 
21    E.    Ed.    324. 

Findings  of  fact  and  order  filed  in  dif- 
ferent clerks'  offices  not  a  formal  judg- 
ment.—Oklahoma  Citv  T'.  McMaster,  196 
U.   S.  520,  40  E.   Ed.   587. 

The  reason  for  this  is  that  the  judg- 
ment is  the  bar  and  not  the  preliminarv 
determination  of  the  court  or  jury.  Tt 
may  be  that  the  verdict  was  set  aside,  or 
the  findings  of  facts  amended,  reconsid- 
ered, or  themsel-TS  set  aside,  or  a  new 
trial  trranted.  Oklahoma  Citv  t'.  McMas- 
ter.  196  U.    S.   529,  49  L.    Ed.    587. 

As  to  the  requirements  that  a  judg- 
ment  or   decree   shall  be   valid,   final   and 


on  the  merits,  see  post,  "To  What  Judg- 
ments or  Decrees  Doctrine  Applicable," 
VI. 

12.  General  statement  as  to  essentials. 
—Washington,  etc.,  Steam-Packet  Co.  v. 
Sickles,  24  How.  333,  16  L.  Ed.  650;  Gaines 
v.  Hennen,  24  How.  553,  16  L.  Ed.  770; 
Aspden  v.  Nixon,  4  How.  467,  11  L.  Ed. 
1059;  Lyon  v.  Perin,  etc.,  Mfg.  Co.,  125 
U.   S.  698,  700,  31  L.   Ed.  839. 

Article  2265  of  the  Louisiana  Code- 
See  Gaines  v.  Hennen,  24  How.  553,  16 
L.    Ed.    770. 

13.  See  post,  "Identity  of  Parties,"  III, 
B,  2. 

14.  See  post,  "Identity  of  Cause  of  Ac- 
tion,  Subject   Matter  and   Issues,"   III,  C. 

15.  Identity  of  parties  essential. — 
Aspden  :•.  Nixon,  4  How.  467,  11  L  Ed. 
1059;  Washington,  etc.,  Steam-Packet  Co. 
r.  Sickles,  24  How.  333,  16  L.  Ed.  650; 
Gaines  v.  Hennen,  24  How.  553,  16  L.  Ed. 
770;  Watson  7.'.  Jones,  13  Wall.  679,  20 
L.  Ed.  666;  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  38  L.  Ed.  450;  United 
States  'v.  California,  etc.,  Land  Co.,  193 
U.  S.  355,  48  L.  Ed.  476:  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  371,  42  L.  Ed 
202. 

In  .Aspden  t.  Nixon,  4  How.  467.  11  L. 
Ed.  1059,  it  was  held  that  two  suits,  one 
in  England,  between  the  executor  and 
administrators,  of  a  deceased  claimant, 
acting  under  English  letters,  and  the 
other  in  Pennsylvania,  between  the  ex- 
ertitor  and  another  administrator  of  the 
claimant,  acting  under  Pennsylvania  let- 
ters were  suits  between  different  parties, 
and  that  neither  the  decree  nor  proceed- 
ings in  the  English  suit  were  competent 
evidence   in   the   .American   suit. 

16.  Only  parties  and  privies  concluded. 
—See   no^t.   "General    Rule."    IV,   A. 

17.  Identity  of  capacity,  etc. — Wash- 
ington,  etc.,   Steam-Packet  Co.  7'.   Sickles. 


736 


RES  AD  JUDICATA. 


Thus,  for  instance,  there  is  not  the  requisite  identity  as  to  capacity  in  the  case 
of  a  suit  by  an  executor  or  trustee  as  such,  as  compared  with  a  suit  by  the  same 
person  on  his  own  behalf. ^^  So  also  where  in  one  suit  the  plaintiff  lays  claim 
lo  an  estate  in  one  capacity,  and  in  the  subsequent  suit  claims  in  a  different 
capacity,  there  is  not  the  requisite  identity  of  the  parties  to  render  the  prior 
decision  res  adjudicata.^** 

b.  All  Parties  Need  Not  Be  Identical. — The  fact  that  the  parties  were  not 
wholly  the  same  in  both  proceedings  will  not  prevent  the  operation  of  the  former 
judgment  or  decree  as  res  adjudicata.^"  i 

C.  Identity  of  Cause  of  Action,  Subject  Matter  and  Issues — 1.  Where 
Judgment  or  Decree  Relied  on  as  a  Bar — a.  Identity  of  Cause  of  Action — 
(1)  General  Rule  Stated  and  Applied. — Necessity. — In  order  that  a  judgment 
or  decree  may  operate  as  a  bar  to  a  subsequent  action  or  suit,  and  conclude  parties 
and  privies  not  only  as  to  any  matter  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  admissible  matter  which  might  have 
been  offered  for  that  purpose, ^^  there  must  be  identity  of  the  cause  of  action  ;22 
the  point  of  controversy  must  be  the  same  in  both  cases. ^^ 


24  How.  333,  16  L.  Ed.  650;  Gaines  v. 
Hennen,  24  How.  553,  16  L.  Ed.  770; 
Reynolds  v.  Stockton,  140  U.  S.  254,  35 
L.  Ed.  464;  Werlein  v.  New  Orleans,  177 
U.   S.   390,  44  L.   Ed.  817. 

18.  Suit  by  executor  or  trustee  as  such 
and  suit  by  same  person  individually. — 
United  States  v.  California,  etc.,  Land 
Co.,  192  U.   S.  355,  48  L.  Ed.  476. 

A  judgment  against  one  in  relation  to 
property  held  by  him  as  executor  or  trus- 
tee would  be  no  evidence  for  or  against 
him  in  his  individual  capacity.  Werlein 
f.  New  Orleans,  177  U.  S.  390,  44  L. 
Rd.  817.  See,  generally,  the  titles  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6,  p.  119;  TRUSTS  AND  TRUS- 
TEES. 

19.  Where  plaintiff  claims  estate  in  dif- 
ferent character, — Where  in  one  suit  the 
plaintiff  claims,  as  the  donee  of  her 
mother,  one-half,  and,  as  forced  heir  of 
her  father  four-fifths  of  another  half  of 
his  estate,  and  in  a  subsequent  suit  claims 
as  universal  legatee  and  legitimate  child 
of  her  father,  there  is  not  such  identity 
as  to  the  character  in  which  the  plaintiff 
sued  in  both  cases  as  to  allow  the  de- 
cision in  the  first  to  be  pleaded  in  the 
subsequent  cause  as  res  adjudicata.  Gaines 
c'.   Hennen,  24   How.   553,   16   L.   Ed.   770. 

20.  Parties  need  not  be  wholly  the  same. 
—Green  v.  Bogue,  158  U.  S.  478.  .39  L. 
Ed.  1061,  in  which  case  the  court  said: 
"It  is  further  urged  that  these  two  pro- 
ceedings were  not  legally  identical  be- 
cause the  parties  were  not  wholly  the 
same,  and  that  Mrs.  Green  did  not  join  in 
the  exceptions,  and  that  Edward  Green 
who  had  joined,  withdrew  his  objections. 
But  the  exceptions  were  brought  and 
sought  to-be  maintained  in  their  interest 
and   by   their   trustees   and   privies." 

The  parties  to  a  suit  at  law  having 
been  parties  to  a  suit  in  equity,  the  sub- 
ject matter  and  defense  being  the  same, 
it  is  not  a  sufficient  objection  to  the  in- 
troduction of  the  record  in  the  equity 
suit    that    other    persons    were    parties    to 


the  latter.    Thompson  v.  Roberts,  24  How. 
233,    16    L.    Ed.    648. 

21.  As  to  what  matters  are  concluded 
by  a  judgment  on  same  cause  of  action, 
see  post,  "General   Rule,"   V,   B,   1. 

22.  Identity  of  cause  of  action  essen- 
tial.—Clark  V.  Young,  1  Cranch  181,  2  L. 
Ed.  74;  Walden  z:  Bodley,  14  Pet.  156, 
10  L.  Ed.  398;  Aspden  v.  Nixon,  4  How. 
467,  11  L.  Ed.  1059;  Parker  v.  Kane,  22 
How.  1,  16  L.  Ed.  286;  Washington,  etc., 
Steam-Packet  Co.  v.  Sickles,  24  How.  333, 
16  L.  Ed.  650;  Gaines  v.  Hennen,  24  How. 
553,  16  L.  Ed.  770;  Hughes  v.  United 
States,  4  Wall.  232,  18  L.  Ed.  303;  Aurora 
City  V.  West,  7  Wall.  82,  19  L.  Ed.  42; 
Watson  V.  Jones,  13  Wall.  679,  20  L. 
Ed.  666;  Goddard  v.  Foster,  17  Wall.  123, 
21  L.  Ed.  589;  Cromwell  v.  County  of 
Sac,  94  U.  S.  351,  24  L.  Ed.  195;  Russell 
V.  Place.  94  U.  S.  606,  24  L.  Ed.  214; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  Ed.  238;  Smith  v.  McNeal,  109  U. 
S.  426,  27  h.  Ed.  986;  Stryker  v.  Good- 
now,  123  U.  S.  527,  31  L.  Ed.  194;  Lyon 
?'.  Perin,  etc.,  Mfg.  Co.,  125  U.  S.  698,  31 
L.  Ed.  839;  Reynolds  v.  Stockton,  140  U. 
S.  254,  35  L.  Ed.  464;  Bedon  v.  Davie,  144 
U.  S.  142,  36  L.  Ed.  380;  McComb  v. 
Frink,  149  U.  S.  629,  37  L.  Ed.  876;  John- 
son Co.  7'.  Wharton,  152  U.  S.  252,  38  L. 
Ed.  429;  Keokuk,  etc.,  R.  Co.  v.  Missouri, 
152  U.  S.  301.  38  L.  Ed.  450;  Dowell  v. 
Applegate.  152  U.  S.  327,  38  L.  Ed.  463; 
The  Havtian  Republic,  154  U.  S.  118,  38 
L.  Ed.  931;  Memphis  City  Bank  v.  Ten- 
nessee, 161  U.  S.  186,  40  L.  Ed.  664; 
Compton  V.  Jesup,  167  U.  S.  1,  42  L.  Ed. 
55;  .Abraham  t.  Casey,  179  U.  S.  210.  45 
L.  Ed.  156;  United  States  v.  California, 
etc..  Land  Co.,  192  U.  S.  355,  48  L.  Ed. 
476;  Northern  Pac.  R.  Co.  v.  Slaght,  205 
U.    S.    122,    51    L.    Ed.   738. 

23.  Point  of  controversy  must  be  the 
same. — Hughes  t*.  United  States,  4  Wall. 
232,  18  L.  Ed.  303;  Walden  v.  Bodley,  14 
Pet.    156,   10    L.    Ed.   398. 

The  question  as  to  a  judgment  when 
pleaded   in  bar  of  another  action   will   bp 
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Presumption  as  to  Questions  Presented  Where  Causes  of  Action  the 
Same. — Where  the  parties  and  the  cause  of  action  are  the  same,  the  prima  facie 
presumption  is  that  the  questions  presented  for  decision  were  the  same,  unless 
it  appears  that  the  merits  of  the  controversy  were  not  involved  in  the  issue. 2-* 

(2)  Tests  as  to  Identity — (a)  Sufficiency  of  Same  Eindence  to  Sustain  Both 
Actions. — One  criterion  for  trying  whether  the  matters  or  cause  of  action  be  the 
same  as  in  the  former  suit  is  that  the  same  evidence  will  sustain  both  actions. ^^ 

(b)  Difference  in  Theory,  Form  or  Measure  of  Relief  Sought,  Immaterial. — 
It  would  seem  from  the  decisions  that,  in  general,  a  judgment  is  a  bar  to  a  second 
attempt  to  reach  the  same  result  by  a  different  medium  concludendi.-" 

(c)  Identity  of  Relief  Sought  Not  Sufficient  Where  Suits  Rest  upon  Different 
State  of  Facts. — Where  two  suits,  though  seeking  the  same  relief,  rest  upon  a 
different  state  of  facts,  the  adjudication  in  the  one  constitutes  no  bar  to  a  recovery 
in  the  other.-" 


necessarily  its  legal  identity  with  such 
action.  Northern  Pac.  R.  Co.  v.  Slaght, 
205    U.    S.    122,    51    L.    Ed.    738. 

Suits  held  to  be  on  different  causes  of 
action. — A  suit  against  one  as  indorser  of 
a  purchase  money  note,  and  a  suit  against 
him  for  the  goods  sold,  are  upon  distinct 
and  different  causes  of  action;  and  the 
first  cannot  be  pleaded  in  bar  of  the 
second.  Clark  v.  Young,  1  Cranch  181,  2 
L.    Ed.    74. 

So,  also,  a  suit  for  taxes  for  one  year 
has  been  held  to  be  no  bar  to  a  suit  for 
taxes  for  another  year,  on  the  ground  that 
the  two  suits  are  for  distinct  and  separate 
causes  of  action.  Keokuk,  etc.,  R.  Co.  v. 
Missouri,   152   U.    S.   301,   38   L.    Ed.    450. 

Where  a  demurrer  was  sustained  be- 
cause a  creditor  of  a  bank  in  his  petition 
only  stated  a  right  to  recover  for  viola- 
tions of  the  national  bank  act,  causing 
damage  to  the  bank  as  such,  the  right  to 
recover  for  which  was  an  asset  of  the 
bank,  enforceable  only  by  the  receiver 
thereof,  it  did  not  preclude  the  creditor 
from  suing  again  for  an  individual  wrong 
suffered  by  him.  Yates  v.  Utica  Bank, 
200    U.    S.    181,    184,    51    L.    Ed.    1015. 

24.  Gould  7'.  Evansville,  etc.,  R.  Co.,  91 
U.  S.  526,  23  L.  Ed.  416.  See  post,  "Judg- 
ment or  Decree  Must  Be  on  the  Merits," 
VI,  A,   3. 

The  rule  in  such  a  case  being,  that 
where  every  objection  urged  in  the 
second  suit  was  open  to  the  party,  witVin 
the  legitimate  scope  of  the  pleadings,  in 
the  first  suit,  and  might  have  been  pre- 
sented in  that  trial,  the  matter  must  be 
considered  as  having  passed  in  rem 
judicatam,  and  the  former  judgment  in 
such  a  case  is  conclusive  between  the  par- 
ties. Gould  V.  Evansville,  etc.,  R.  Co.,  91 
TT.  S.  52fi,  23  L.  Ed.  416.  See  post, 
"Where  Second  .Action  on  Same  Claim  or 
Demand."  V,   B. 

25.  Sufficiency  of  same  evidence  to  sus- 
tain both  actions. — Charman  7'.  Smith,  16 
How.  114,  14  L.  Ed.  868;  cit.  2  Pliill. 
Ev.    16. 

26.  Attempt  at  same  result  by  different 
medium  concludendi. — United  States  7'. 
Dalcour,    203    U.    S.    408,    51    L.    Ed.    248; 
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United  States  7'.  California,  etc..  Land 
Co.,  192  U.  S.  355,  48  L.  Ed.  476.  And 
see  Northern  Pac.  R.  Co.  v.  Slaght,  205 
U.    S.    122,   51    L.    Ed.    738. 

"It  has  been  decided  that  a  decree  upon 
a  bill  to  have  a  patent  declared  void  as 
forfeited  under  an  act  of  congress  was  a 
bar  to  a  subsequent  bill  for  the  same  pur- 
pose upon  the  different  ground  that  the 
land  was  excepted  from  the  grant  as  an 
Indian  reservation.  United  States  7'. 
California,  etc.,  Land  Co.,  192  U.  S.  355, 
48  L.  Ed.  476."  United  States  v.  Dalcour, 
203   U.   S.   408,   51   L.    Ed.   248. 

Where  both  suits  or  actions  are  upon 
the  same  state  of  facts,  the  mere  fact  that 
the  theory  of  the  second  proceeding  is 
different  will  not  affect  the  conclusiveness 
of  the  first  judgment.  Hubbell  v.  Unjted 
States,   171    U.   S.   203,   43    L.    Ed.   136. 

Nor  will  the  fact  that  a  different  form 
or  measure  of  relief  is  asked  in  the  second 
proceeding  deprive  the  successful  party 
in  the  former  suit  of  the  protection  of 
the  prior  findings  and  decree  in  his 
favor.  Green  v.  Bogue,  158  U.  S.  478, 
39  L.   Ed.   1061. 

"The  object  of  the  suit  of  the  plaintiff 
in  chancery  was  to  obtain  a  recognition 
of  the  sufficiency  of  his  deeds,  as  entitling 
him  to  the  land,  or  to  supply  their  de- 
fects, or  to  afford  him  indemnitj',  by  sub- 
jecting the  price  that  his  adversaries  had 
paid  for  the  land  to  a  tortious  vendor 
having  the  legal  title.  The  object  of  the 
ejectment  suit  is  to  recover  the  land  by 
means  of  the  title  disclosed  in  the  deeds. 
A  portion  of  the  judges  find  in  the  two 
suits  eandem  causam  petcndi,  and  that 
the  decrees  of  the  circuit  and  supreme 
courts  of  Wisconsin  embraced  the  de- 
cision of  the  same  questions,  and  are  con- 
clusive of  this  controversy.  United  States 
Bank  7'.  Beverly,  1  How.  134,  135.  11  L. 
Ed.  75."  Parker  7-.  Kane,  22  How.  1,  16 
L.    Ed.    286. 

27.  No  identity  where  same  relief 
sought  on  different  state  of  facts. — Mo- 
bile Counly  f.  Kinil)all,  102  U.  S.  691,  26 
L.    Ed.    238. 

Thus,  wlicre  in  the  second  suit  the 
plaintiff  introduces  and  relies  upon  a  new 
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b.  Idcntitx  of  Subject  Matter. — While  identity  of  subject  matter  would  usually 
seem  to  be  implied  from  identity  of  cause  of  action,  yet  it  has  been  expressly 
held,  in  at  least  one  case,  that  where  the  parties  are  the  same,  the  legal  effect 
of  the  former  judgment  as  a  bar  is  not  impaired,  because  the  subject  matter  of 
the  second  suit  is  different,  provided  the  second  suit  involves  the  same  title,  and 
depends  upon  the  same  question.-** 

2.  Where  Judgment  or  Decree  ReeiEd  on  2»*IerEly  as  Estoppee  in  Subse- 
quent Proceedings. — It  is  well  settled  that  the  estoppel  resulting  from  the 
thing  adjudged  does  not  depend  upon  whether  there  is  the  same  demand  in  both 
cases,  but  exists,  even  though  there  be  different  demands,  when  the  question  upon 
which  the  recovery  of  the  second  demand  depends  has,  under  identical  circum- 
stances and  conditions,  been  previously  concluded  by  a  judgment  between  the 
parties  or  their  privies.2»  Though  the  form  and  causes  of  action  be  different, 
a  decision  by  a  court  of  competent  jurisdiction  in  respect  to  any  essential  fact 
or  question  in  the  one  action'"'  is  conclusive  between  the  parties  in  all  subsequent 
actions.-"  1  so  long  as  the  judgment  in  the  first  suit  remains  unmodified.-^- 

D.  Mutuality. — In  order  to  create  an  estoppel  by  judgment,  there  rnust  be 
mutualitv."^     It  must  be  equally  conclusive  upon  all  the  parties  to  the  action  and 


and  different  title,  acquired  since  the  first 
trial,  the  judgment  in  the  prior  action 
ran  be  no  bar,  because  that  title  had  not 
een  passed  upon  by  the  court  in  the 
first  suit.  Barfows  v.  Kindred,  4  Wall. 
399,  18  L.  Ed.  383;  Watson  v.  Jones,  13 
Wall.  679,  20  L.  Ed.  666. 
•  A  defeated  plaintiff  may  bring  a  new 
action  upon  an  after-acquired  title  with 
the  same  effect  as  a  stranger,  in  whom 
such  title  might  have  been  vested,  and 
the  former  judgment  will  not  be  a  bar  to 
the  new  action.  Merryman  v.  Bourne,  9 
Wall.    592,    19    L.    Ed.    683. 

28.  Identity  of  subject  matter  not  es- 
sential where  same  title  involved. — 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42,  in  which  the  court  premised  the 
statement  in  the  text  by  expressly  holding 
that:  "Identity  of  the  parties  in  the 
former  suits,  with  the  parties  in  the  suit 
at  bar,  is  beyond  question,  and  it  cannot 
be  successfully  denied  that  the  cause  of 
action,  in  the  former  suits,  was  the  same 
as  that  in  the  pending  action,  within  the 
meaning  of  that  requirement,  as  defined 
by  decided  cases  of  the  highest  author- 
ity." 

29.  Estoppel  not  dependent  upon  iden- 
tity of  demand  but  of  questions  previously 
determined. — New  Orleans  v.  Citizens' 
Bank.  107  U.  S.  371,  42  L.  Ed.  202;  South- 
ern Pac.  R.  Co.  V.  United  States,  183  U. 
S.  519,  46  L.  Ed.  307;  Deposit  Bank  v. 
Frankfort,   191   U.   S.  499.  48  L.   Ed.  276. 

30.  As  to  what  questions  are  concluded, 
see  post.  "Where  Second  .Action  on  Dif- 
ferent  Claim   or   Demand,"   V,   C. 

31.  Decision  as  to  essential  fact  or 
question  conclusive  though  form  and 
cause  of  action  different. — Miles  7'.  Cald- 
well, 2  Wall.  35,  17  L.  Ed.  755;  .Aurora 
City  V.  West,  7  Wall.  82,  19  L.  Ed.  42; 
Beloit  V.  Morgan.  7  Wall.  619,  19  L.  Ed. 
205;  Cromwell  f.  County  of  Sac,  94  U.  S. 
351,  24  L.  Ed.  195;  Campbell  v.  Rankin, 
99  U.  S.  261,  25  L.  Ed.  435;  Lumber  Co. 
V.   Buchtel,   101   U.   S.  638,  25   L.   Ed.   1072: 


Stout  f.  Lye,  103  U.  S.  66,  26  L.  Ed.  428; 
United  States  v.  Steamship  Co.,  104  U. 
S.  480,  20  L.  Ed.  850;  Nesbit  v.  Riverside 
Inde.  Dist.,  144  U.  S.  610,  36  L.  Ed.  562; 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  683,  39  L.  Ed.  859;  Forsyth  v. 
Hammond,  166  U.  S.  506,  41  L.  Ed.  1095; 
New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
371,  42  L.  Ed.  202;  Southern  Pac.  R.  Co. 
V.  United  States,  168  U.  S.  1,  42  L.  Ed. 
355;  Brady  v.  Daly,  175  U.  S.  148,  44  L. 
Ed.  109;  Werlein  v.  New  Orleans,  177  U. 
S.  390,  44  L.  Ed.  817;  Baldwin  v.  Mary- 
land, 179  U.  S.  220,  45  L.  Ed.  160;  Mitchell 
v.  First  Nat.  Bank,  180  U.  S.  471.  45  L. 
Ed.  627;  Southern  Pac.  R.  Co.  v.  United 
States,  183  U.  S.  519,  46  L.  Ed.  307;  De- 
posit Bank  v.  Frankfort,  191  U.  S.  499, 
48  L.  Ed.  276;  Harding  v.  Harding,  198 
U.   S.   317,   49   L.    Ed.   1066. 

The  fact  that  a  demand  for  a  tax  for 
one  year  and  the  demands  in  an  ad- 
judged case  are  for  taxes  of  other  years, 
does  not  prevent  the  operation  of  the 
thing  adjudged,  if,  in  the  prior  case,  the 
question  of  exemption  was  necessarily 
presented  and  determined  upon  identically 
the  same  facts  upon  which  the  right  of 
exemption  is  claimed  later.  New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  371,  398,  43 
L.  Ed.  202. 

32.  While  first  suit  remains  unmodi- 
fied:— Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.  Ed.  355;  Mitchell 
V.  First  Nat.  Bank,  180  U.  S.  471,  45  L. 
Ed.  627. 

33.  Mutuality  essential  to  estoppel  by 
judgment. — Minnesota  Co.  v.  St.  Paul  Co., 
2  Wall.  609,  17  L.  Ed.  886;  Reed  z:  Pro- 
prietors of  Locks  &  Canals,  8  How.  274, 
12  L.  Ed.  1077;  Porterfield  z'.  Clark,  2 
How.  76,  11  L.  Ed.  185;  Railroad  Co.  v. 
National  Bank,  102  U.  S.  14,  26  L.  Ed. 
61;  Litchfield  v.  Goodnow,  123  U.  S.  .549, 
31  L.  Ed.  199:  Tregea  v.  Modesto  Trrig. 
Dist.,  164  U.  S.  179,  41  L.  Ed.  395.  See, 
generally,  the  title  ESTOPPEL,  vol.  5, 
p.   918. 
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their   privies,"-*   and   may  not   be  invoked  or  repudiated  at  the  pleasure  of  one 
of  the  parties,  as  his  interest  may  happen  to  require. -^-^ 

E.  Certainty. — It  has  been  held  that  the  rule  laid  down  by  Lord  Coke,  that 
an  estoppel  must  be  certain  to  every  intent,-^'^  applies  to  estoppels  arising  from 
a  judgment  or  decree  i^"*  and  that  if,  upon  the  face  of  the  record,  anything  is 
left  to  conjecture  as  to  what  was  necessarily  involved  and  decided,  there  is  no 
estoppel  in  it  when  pleaded,  and  nothing  conclusive  in  it  when  offered  as 
evidence.^^ 

IV.  In  Whose  Favor  and  against  Whom  Doctrine  Applicable. 
A.   General  Rule. — Binding  Only  on  Parties  and  Privies. — It  is  a  well- 
established   general    rule   that    judgments   and   decrees   bind   the   parties   thereto, 
and  their  privies,-^'-^  but  do  not  bind  strangers  to  the  action  or  suit  in  which  such 


34.  Equally  conclusive  on  all  parties 
and  privies. — Railroad  Co.  v.  National 
Bank,  102  U.  S.  14,  26  L.  Ed.  61.  See  post, 
"General   Rule,"   IV,  A. 

In  Reed  v.  Proprietors  of  Locks  & 
Canals,  8  How.  274,  12  L.  Ed.  1077,  which 
was  a  suit  brought  by  R.  against  an  in- 
corporated company  in  a  plea  of  land,  the 
tenants,  on  the  trid,  gave  in  evidence  the 
record  of  a  former  writ  of  entry  brought 
by  one  M.,  against  them  for  this  same 
land,  on  which  a  judgment  was  rendered 
in  favor  of  the  tenants.  The  court  held 
that,  assuming  the  verdict  and  judgment 
in  a  writ  of  entry  sur  diseizin  to  be  con- 
clusive between  parties  and  privies  in 
Massachusetts,  and  that  they  operate  by 
way  of  estoppel,  yet  the  record  in  this 
case  would  have  no  such  ei^ect,  because, 
among  other  reasons,  "all  estoppels  are 
mutual;  the  demandant  was  not  party  to 
the  suit,  nor  privy  except  as  to  one- 
fourteenth  of  the  premises,  and  would  not 
therefore  have  been  estopped  as  to  the 
remainder,   so   neither   could   the   tenants." 

35.  Not  to  be  invoked  or  repudiated  as 
interest  of  parties  may  demand. — Rail- 
road Co.  v.  National  Bank,  102  U.  S.  14, 
26    L.    Ed.    61. 

36.  Must  be  certain  to  every  intent. — 
See   the   title    ESTOPPEL,   vol.   .5,   p.   918. 

37.  Russell  v.  Place,  94  U.  S.  606,  24 
L.  Ed.  214;  McCarty  v.  Lehigh  Valley  R. 
Co.,   160  U.   S.   110,  40   L.    Ed.   .358. 

38.  Effect  of  uncertainty  in  record  aa 
to  what  was  involved  and  decided. — Rus- 
sell r.  Place,  94  U.  S.  606,  24  L.  Ed.  214; 
McCarty  v.  Lehigh  Valley  R.  Co.,  160  U. 
S.  110,  40  L.  Ed.  358;  De  Sollar  v.  Hans- 
come,  158  U.  S.  216,  .39  L.  Ed.  956.  And 
see  Shepherd  v.  Peppe;r,  1.33  U.  S.  626,  33 
L.  Ed.  706.  See  post,  "In  General,"  V, 
C.  1,  a. 

A  record  of  a  judgment  on  the  same 
subject  matter,  referred  to  in  a  finding, 
cannot  be  set  up  as  an  estoppel,  when 
neither  the  record  is  set  forth,  nor  the 
finding  shows  on  what  ground  the  court 
puts  its  decision;  whether  for  want  of 
proof,  insufficient  allegations,  or  on  the 
merits  of  the  case.  United  States  v.  Lane, 
8  Wall.  185.  19  L.  Ed.  445. 

39.  Binding  only  on  parties  and  privies. 
—Stone  7\  Towne,  91  U.  S.  341,  23  L.  Ed. 
412;  Cromwell  v.  County  of  Sac,  94  U.  S. 


351,  24  L.  Ed.  195;  Humes  v.  Scruggs,  94 
U.  S.  22,  24  L.  Ed.  51;  Russell  v.  Place, 
94  U.  S.  606,  24  L.  Ed.  214;  Davis  v. 
Brown,  94  U.  S.  423,  24  L.  Ed.  204; 
Cochrane  v.  Deener,  95  U.  S.  355,  24  L. 
Ed.  514;  Sessions  v.  Johnson,  9;  U.  S. 
347,  24  L.  Ed.  598;  United  States  v. 
Clark,  96  U.  S.  37,  24  L.  Ed.  696;  Noves 
V.  Hall,  97  U.  S.  34,  24  L.  Ed.  909;  Hill 
V.  National  Bank,  97  U.  S.  450,  24  L.  Ed. 
1051;  Campbell  z'.  Rankin,'  99  U.  S.  261, 
25  L.  Ed.  435;  Brooklyn  v.  Insurance  Co., 
99  U.  S.  362,  25  L.  Ed.  416;  Block  v. 
Commissioners,  99  U.  S.  686,  25  L.  Ed. 
491;  Kain  v.  Gibboney,  101  U.  S.  362,  25 
L.  Ed.  813;  Livingston  County  v.  Darling- 
ton, 101  U.  S.  407,  25  L.  Ed.  1015;  Brooks 
V.  Railway  Co.,  101  U.  S.  443,  25  L.  Ed. 
1057;  Butterfield  v.  Smith,  101  U.  S.  570, 
25  L.  Ed.  868;  Lumber  Co.  v.  Buchtel, 
101  U.  S.  638,  25  L.  Ed.  1072;  Howard  v. 
Railway  Co.,  101  U.  S.  837,  25  L.  Ed. 
1081;  Railroad  Co.  v.  National  Bank,  102 
U.  S.  14,  26  L.  Ed.  61;  Stout  v.  Lye.  103 
U.  S.  66,  26  L.  Ed.  428;  Countv  of  Mor- 
gan V.  Allen,  103  U.  S.  498,  513,  26  L.  Ed. 
498;  Hale  v.  Finch,  104  U.  S.  261,  26  L. 
Ed.  732;  Flanders  v.  Seelye,  105  U.  S. 
718,  26  L.  Ed.  1217;  United  States  v.  Lee, 
106  U.  S.  196,  27  L.  Ed.  171;  Elgin  v. 
Marshall,  106  U.  S.  578,  27  L.  Ed.  249; 
Burgess  v.  Seligman,  107  U.  S.  20.  27  L. 
Ed.  359;  Gushing  v.  Laird,  107  U.  S.  69, 
27  L.  Ed.  391;  Ewell  v.  Daggs,  108  U.  S. 
143,  27  L.  Ed.  682;  Hawley  v.  Fairbanks. 
108  U.  S.  543,  27  L.  Ed.  820;  Oliver  v. 
Rumford    Chemical   Works.   109   U.    S.    75, 

27  L.  Ed.  862;  Louis  v.  Brown  Tp.,  109 
U.  S.  162,  27  L.  Ed.  892;  Smith  v.  Mc- 
Neal,  109  U.  S.  426,  27  L.  Ed.  986;  White- 
side V.  Haselton,  110  U.  S.  296,  28  L.  Ed. 
152;   Hornbuckle  v.   Stafford,   lllU.  S.  389, 

28  L.  Ed.  468;  Scotland  County  v:  Hill, 
112  U.  S.  183.  28  L.  Ed.  692;  Bryan  v. 
Kennett,  113  U.  S.  179,  28  L.  Ed.  908; 
l?oyd  V.  United  States,  116' U.  S.  616.  29 
L.  Ed.  746;  Coffey  v.  United  States,  116 
U.  S.  436,  29  L.  Ed.  684;  Huiskamp  v. 
Moline  Wagon  Co.,  121  U.  S.  310.  319,  30 
L.  Ed.  971;  Minneapolis  ,A.ss'n  v.  Canfield 
121  U.  S.  295.  30  L.  Ed.  962;  Wilson  v. 
Deen,  121  U.  S.  525,  .30  L.  Ed.  980;  Harsh- 
man  V.  Knox  County,  122  U.  S.  306.  30 
L.  Ed.  1152;  Stryker  v.  Goodnow.  123  U 
S.  527,  31  L.  Ed.  194;   Litchfield  v.  Good- 
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now,  123  U.  S.  549,  31  L.  Ed.  199;  Hefner 
V.  Northwestern  Life  Ins.  Co.,  123  U. 
S.  747,  31  L.  Ed.  309;  Des  Moines,  etc., 
R.  Co.  V.  Iowa  Homestead  Co.,  123  U. 
S.  552,  31  L.  Ed.  202;  Bissell  V.  Spring 
Valley  Tp.,  124  U.  S.  225,  31  L-  Ed.  411; 
Lyon  V.  Perin,  etc.,  Mfg.  Co.,  125  U.  S. 
G98,  31  L.  Ed.  839;  Jenkins  v.  Interna- 
tional Bank,  127  U.  S.  484,  32  L.  Ed.  189; 
Hunt  V.  Blackburn,  128  U.  S.  464,  32  L. 
Ed.  488;  Denny  v.  Bennett,  128  U.  S.  489, 
32  L.  Ed.  491;  Hassall  v.  Wilcox,  130  U. 
S.  493,  32  L.  Ed.  1001;  Smith  v.  Orton, 
131  U.  S.,  appx.  Ixxv,  18  L.  Ed.  62;  Lovell 
V.  Cragin,  136  U.  S.  130,  34  L.  Ed.  372; 
Richelieu,  etc.,  Nav.  Co.  v.  Boston  Ma- 
rine Ins.  Co.,  136  U.  S.  408,  34  L.  Ed.  398; 
New  Orleans  v.  Gaines,  138  U.  S.  595,  34 
L.  Ed.  1102;  Johnson  v.  Powers,  139  U. 
S.  156,  35  L.  Ed.  112;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  35  L.  Ed.  464;  Carpen- 
ter V.  Strange,  141  U.  S.  87,  35  L.  Ed.  640; 
Pearce  v.  Rice,  142  U.  S.  28,  35  L.  Ed. 
925;  Lawrence  v.  Nelson,  143  U.  S.  215, 
36  L.  Ed.  130;  Lacassagne  7-.  Chapuis,  144 
U.  S.  119,  36  L.  Ed.  368;  Haley  v.  Breeze, 
144  U.  S.  13Q,  36  L.  Ed.  375;  Bedon  v. 
Davie,  144  U.  S.  142,  36  L.  Ed.  380;  Nes- 
bit  V.  Riverside  Inde.  Dist.,  144  U.  S.  610, 
36  L.  Ed.  562;  German  Bank  v.  United 
States,  148  U.  S.  573,  37  L.  Ed.  564; 
Wager  v.  Provident  Ins.  Co.,  150  U.  S. 
99,  37  L.  Ed.  1013;  Johnson  Co.  v.  Whar- 
ton, 152  U.  S.  252,  38  L.  Ed.  429;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  38 
L.  Ed.  450;  Dowell  v.  Applegate,  152  U. 
S.  327,  38  L.  Ed.  463;  Last  Chance  'Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  683,  39 
L.  Ed.  859;  Roberts  v.  Northern  Pac.  R. 
Co..  158  U.  S.  1,  39  L.  Ed.  873;  Park  Bank 
V.  Remsen,  158  U.  S.  337,  39  L.  Ed.  1008; 
Townsend  v.  St.  Louis,  etc.,  Min.  Co., 
159  U.  S.  21,  40  L.  Ed.  61;  Hilton  v. 
Guyot,  159  U.  S.  113,  40  L-  Ed.  95;  Lynch 
V.  Murphy,  161  U.  S.  247,  40  L.  Ed.  688; 
W^ishington  Gas  Light  Co.  v.  District  of 
Columbia.  161  U.  S.  316,  40  L.  Ed.  712; 
Great  Western  Tel.  Co.  v.  Purdv,  162  U. 
S.  329,  335,  40  L.  Ed.  986;  Forsyth  v. 
Hammond,  166  U.  S.  506,  41  L.  Ed.  1095; 
Compton  V.  Jesup,  167  U.  S.  1,  42  L.  Ed. 
55;  Tindal  v.  Wesley,  167  U.  S.  204,  42 
L.  Ed.  137;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.  Ed.  202;  South- 
ern Pac.  R.  Co.  V.  United  States,  168  U. 
S.  1,  42  L.  Ed.  355;  Dull  v.  Blackman,  169 
U.  S.  243,  42  L.  Ed.  733;  Pittsburgh,  etc., 
R.  Co.  V.  Long  Island,  etc.,  Trust  Co.,  172 
U.  S.  493,  43  L.  Ed.  528;  Stone  v.  Farm- 
ers' Bank,  174  U.  S.  409,  43  L.  Ed.  1027; 
New  Orleans  v.  Warner,  175  U.  S.  120, 
44  L.  Ed.  96;  Roller  v.  Holly,  176  U.  S. 
398,  44  L.  Ed.  520;  Overby  v.  Gordon, 
177  U.  S.  214.  44  L.  Ed.  741;  Abraham  v. 
Casey,  179  U.  S.  210,  45  L.  Ed.  156; 
Mitchell  V.  First  Nat.  Bank,  180  U.  S. 
471,  45  L.  Ed.  627;  Lander  v.  Mcrchantile 
Bank,  186  U.  S.  458,  46  L.  Ed.  1247;  Par- 
dee V.  Aldridge.  189  U.  S.  429,  47  L.  Ed. 
883;  Deposit  Bank  v.  Frankfort,  191  U. 
S.  499,  48  L.  Ed.  276;  Fayerweathcr  v. 
Ritch,   195   U.   S.   276,   49   L.    Ed.   193;    Iron 


Cliffs  Co.  V.  Negaunee  Iron  Co.,  197  U. 
S.  463,  49  L.  Ed.  836;  Northern  Pac.  R. 
Co.  V.  Slaght,  205  U.  S.  122,  51  L.  Ed. 
738;  Northern  Pac.  R.  Co.  v.  Slaght,  205 
U.  S.  134,  51  L.  Ed.  742;  Kessler  v.  Eld- 
red,  206  U.  S.  285,  51  L.  Ed.  1065;  Croud- 
son  1'.  Leonard,  4  Cranch  434,  2  L.  Ed. 
670;  Wood  v.  Davis,  7  Cranch  271,  3  L. 
Ed.  339;  Beatty  v.  Maryland,  7  Cranch 
281,  3  L.  Ed.  343;  Simms  v.  Guthrie, 
9  Cranch  19,  3  L.  Ed.  642;  Davis  z-. 
W'ood,  1  Wheat.  6,  4  L.  Ed.  22;  Barr 
V.  Gratz,  4  Wheat.  213,  4  L.  Ed.  553; 
Hopkins  z\  Lee,  6  Wheat.  109,  5  L.  Ed. 
218;  Kerr  v.  Watts,  6  Wheat.  550,  5  L. 
Ed.  328;  Chirac  v.  Reinickcr,  11  Wheat. 
280,  6  L.  Ed.  474;  Finley  v.  United  States 
Bank,  11  Wheat.  304,  6  L.  Ed.  480;  Chirac 
V.  Reinecker,  2  Pet.  613,  7  L.  Ed.  538; 
HoUingsworth  v.  Barbour,  4  Pet.  466,  7 
L.  Ed.  922;  Henderson  v.  Griffin,  5  Pet. 
151,  8  L.  Ed.  79;  Dick  v.  Balch,  8  Pet. 
30,  8  L.  Ed.  856;  United  States  v.  Nourse, 
9  Pet.  8,  9  L.  Ed.  31;  Owings  v.  Hull,  9 
Pet.  607,  9  L.  Ed.  246;  Sibbald  v.  United 
States,  12  Pet.  488,  9  L.  Ed.  1167;  United 
States  Bank  v.  Beverly,  1  How.  134,  11 
L.   Ed.  75;   Aspden  v.  Nixon,  4   How.  467, 

11  L.  Ed.  1059;  Stacy  v.  Thrasher,  6 
How.  44,  12  L.  Ed.  337;  Patterson  v. 
Gaines,  6  How.  550,  12  L.  Ed.  553;  Wilkes 
V.  Dinsman,  7  How.  89,  12  L.  Ed.  618; 
Fourniquet  v.  Perkins,  7  How.  160,  12  L. 
Ed.  650;  Smith  v.  Kernochen,  7  How.  198, 

12  L.  Ed.  660;  McLaughlin  v.  Bank,  7 
How.  220,  12  L.  Ed.  675;  Reed  v.  Pro- 
prietors of  Locks  &  Canals,  8  How.  274, 
12  L.  Ed.  1077;  Gaines  v.  Relf,  12  How. 
472,   13  L.   Ed.   1071;   Harris  v.   Hardeman, 

14  How.  334,  14  L.  Ed.  444;  Pennington 
V.  Gibson,  16  How.  65,  14  L.  Ed.  847; 
Chapman  r.  Smith,  16  How.  114,  14  L. 
Ed.  868;  Williams  v.  Gibbes,  17  How.  239, 

15  L.  Ed.  135;  Griffin  v.  Reynolds,  17 
How.  609,  15  L.  Ed.  229;  McCall  v.  Car- 
penter, 18  How.  297,  15  L.  Ed.  389;  Stock- 
ton 7'.  Ford,  18  How.  418,  15  L.  Ed.  395; 
Washington,  etc.,  Steam-Packet  Co.  v. 
Sickles,  24  How.  333,  16  L.  Ed.  650; 
Thompson  7'.  Roberts,  24  How.  233,  16 
L.  Ed.  648;  Chicago  v.  Robbins,  2  Black 
418,  17  L.  Ed.  298;  Parrish  v.  Ferris,  2 
Black  606,  17  L.  Ed.  317;  Miles  v.  Cald- 
well. 2  Wall.  35,  17  L.  Ed.  755;  Minnesota 
Co.  V.  St.  Paul  Co.,  2  Wall.  609,  17  L.  Ed. 
886;  Lovejoy  7'.  Murray,  3  Wall.  1,  18  L. 
Ed.  129;  Blackburn  7'.  Crawfords,  3  Wall. 
175,  IS  L.  Ed.  186;  Minnesota  Co.  v. 
Chamberlain,  3  Wall.  704,  18  L.  Ed.  247; 
Sturdy  7'.  Jackaway,  4  Wall.  174,  18  L.  Ed. 
387;  Hughes  7'.  United  States,  4  Wall. 
232,  18  L.  Ed.  303;  Barrows  v.  Kindred, 
4  Wall.  399,  18  L.  Ed.  383;  Robbins  v. 
Chicago,  4  Wall.  657,  18  L.  Ed.  427; 
Nichols  7'.  Levy,  5  Wall.  433,  18  L.  Ed. 
596;  Aurora  City  7'.  West,  7  Wall.  82,  19 
L.  Ed.  42;  Beloit  7'.  Morgan,  7  Wall.  619, 
19  L.  Ed.  205;  Mattingly  v.  Nye,  8  Wall. 
370,  19  L.  Ed.  380;  In  the  Matters  of 
Howard,  9  Wall.  175,  19  L.  Ed.  634; 
Tappan  v.  Beardsley,  10  Wall.  427,  19  L. 
Ed.    947;    Dirst    7'.    Morris,    14    Wall.    484, 


RES  ADJUDICATA. 


741 


judgment  or  decree  was  rendered.-*^'     A  judgment  upon  the  precise  point  in  con- 


20  L.  Ed.  722;  Kearney  v.  Denn,  15  Wall. 
51,  21  L.  Ed.  41;  Tyler  v.  Magwire,  17 
Wall.  253,  21  L.  Ed.  576;  Galpin  v.  Page, 
18  Wall.  350,  21  L.  Ed.  959;  Robertson  v. 
Carson,  19  Wall.  94,  22  L.  Ed.  178;  Wil- 
liams V.  Bankhead,  19  Wall.  563,  22  L. 
Ed.  184;  Tioga  Railroad  v.  Blossburg, 
etc.,  Railroad,  20  Wall.  137,  22  L.  Ed. 
331;  In  re  Chiles,  22  Wall.  157,  22  L.  Ed. 
819;  Ray  v.  Norseworthy,  23  Wall.  3  28, 
23   L.   Ed.   116. 

"To  give  full  efifect  to  the  principle  by 
which  parties  are  held  bound  by  a  judg- 
ment, all  persons  who  are  represented  by 
the  parties  and  claim  under  them,  or  in 
privity  with  them,  are  equally  concluded 
by  the  same  proceedings.  We  have  al- 
ready seen  that  the  term  privity  denotes 
mutual  or  successive  relationship  to  the 
same  rights  of  property.  The  ground, 
therefore,  upon  which  persons  standing 
in  this  relation  to  the  litigating  party  are 
bound  by  the  proceedings  to  which  he 
was  a  party  is  that  .they  are  identified 
with  him  in  interest;  and  whenever  this 
identity  is  found  to  exist,  all  are  alike 
concluded.  Hence,  all  privies,  whether  in 
estate,  in  blood,  or  in  law,  are  estopped 
from  litigating  that  which  is  conclusive 
on  him  with  whom  they  are  in  privity.'' 
Litchfield  V.  Goodnow,  123  U.  S.  549,  31 
L.  Ed.  199,  quoting  1  Greenl.  on  Ev.,  § 
523.  See,  also,  Lovejoy  v.  Murray,  3 
Wall.  1,  18   L.  Ed.  129. 

In  a  petition  to  obtain  a  sale  of  one- 
half  of  certain  property,  the  petition 
stated  that  L.,  the  petitioner,  held  two- 
thirds  of  said  property  in  trust  for  cer- 
tain designated  persons,  and  the  remain- 
ing third  he  claimed  to  hold  in  fee.  The 
court  found  in  accordance  with  the  alle- 
gations of  the  petition  as  to  ownership 
of  the  land,  and  authorized  L.,  to  sell 
one-half  of  the  property.  H.,  who  was  a 
defendant  in  this  suit,  certified  to  the 
ability  and  integrity  of  L.,  disclaimed  all 
interest  in  the  property,  allowed  the  de- 
cree to  be  taken  against  him,  and  took 
no  steps  to  have  it  set  aside,  appealed  or 
modified.  H.  subsequently  brought  a  suit 
to  establish  his  title  to  one-third  of  the 
land  in  question  to  which  suit  L.,  was 
made  one  of  the  defendants.  It  was  held 
that  the  proceeding  by  L.  to  obtain  a  sale 
of  the  property  operated  to  estop  H.  from 
maintaining  his  suit.  Hilton  v.  Jones,  159 
U.    S._  5S4,    40    L.    Ed.    267. 

A  judgment  in  an  action  of  assumpsit, 
brought  by  a  husband  and  wife,  on  a  con- 
tract bv  a  carrier  of  passengers  to  carry 
the  wife  safely,  for  injuries  to  the  wife 
while  being  carried,  is  a  bar  to  another 
action  of  assumpsit  on  the  same  contract, 
by  the  husband  alone,  to  recover  for  the 
same  injuries.  A  different  rule  prevails 
when  the  action  is  in  tort  against  the 
carrier  for  a  breach  of  his  public  duty, 
except,  perhaps,  in  states  like  New  Jer- 
sey, where  by  statute  the  husband  may. 
m    such    an    nrtion.    arlrl    rlnims;    in    his    own 


right  to  those  of  his  wife.  Pollard  v.  Rail- 
road  Co.,   101   U.    S.   223,   25   L.    Ed.   840. 

40.  Not  binding  upon  strangers. — 
Hopkins  v.  Lee,  6  Wheat.  109,  5  L-  Ed. 
218;  Chirac  v.  Reinecker,  2  Pet.  613,  7 
L.  Ed.  538;  Lovejoy  v.  Murray,  3  Wall. 
1,  18  L.  Ed.  129;  Nichols  v.  Levy,  5  Wall. 
433,  18  L.  Ed.  596;  Mutual  Benefit  Life 
Ins.  Co.  V.  Tisdale,  91  U.  S.  238,  244,  23 
L.  Ed.  314;  Humes  v.  Scruggs,  94  U.  S. 
22,  24  L.  Ed.  51;  Sessions  v.  Johnson,  9d 
U.  S.  347,  24  L.  Ed.  598;  Minneapolis 
Ass'n  V.  Canfield,  121  U.  S.  295,  30  L.  Ed. 
962;  Smith  v.  Orton,  131  U.  S.,  appx,  Ixxv, 
18  L.  Ed.  62;  Whitney  v.  United  States, 
167  U.  S.  529,  42  L.  Ed.  262;  Dull  v.  Black- 
man,  169  U.  S.  243,  42  L.  Ed.  733;  Stone 
V.  Farmers'  Bank,  174  U.  S.  409,  43  L.  Ed. 
1027.  And  see  cases  cited  to  preceding 
text. 

"It  would  seem  to  be  a  legal  truism, 
too  palpable  to  be  elucidated  by  argu- 
ment, that  no  person  can  be  bound  by  a 
judgment,  or  any  proceeding  conducive 
thereto,  to  which  he  never  was  party  or 
privy;  that  no  person  can  be  in  default 
with  respect  to  that  which  it  never  was 
incumbent  upon  him  to  fulfill."  Harris  v. 
Hardeman,   14   How.   334,   14   L.   Ed.   444. 

Illustrations.  —  Subsequent  incumbran- 
cers, when  not  made  parties  to  a  bill  for 
foreclosure  or  sale,  are  not  bound  by  the 
decree.  Howard  v.  Railway  Co.,  101  U. 
S.    837,  25    L.    Ed.   1081. 

"The  foreclosure  of  a  mortgage,  or  of 
any  other  lien,  is  wholly  inoperative  upon 
the  rights  of  any  person  not  a  party  to 
the  suit,  whether  such  person  is  a  gran- 
tee, judgment  creditor,  attachment  cred- 
itor, or  other  lienholder."  Dull  v.  Black- 
man,  169  U.  S.  243,  42  L.  Ed.  733,  quoting 
Freeman   on   Judgments    (1st    Ed.),   §   162. 

Where  a  statute  creates  a  judgment  for 
labor  a  lien  upon  railroad  property,  such 
lien  is  not  binding  upon  a  trustee  under  a 
mortgage  or  bondholders  when  they  were 
not  made  parties;  for  although  thej^  had 
a  right  to  intervene,  they  did  not  have  to 
do  so.  Hassall  v.  Wilcox,  130  U.  S.  493, 
503,    32    L.    Ed.    1001. 

In  a  suit  to  quiet  title  to  land,  if  all  the 
parties  interested  in  the  land  are  brought 
before  the  court  personally  even,  though 
in  another  state,  a  decree  by  the  court 
would  be  conclusive.  But  since  such  a 
suit  is  purely  in  personam,  a  decree  binds 
simply  the  parties  before  the  court  and 
their  privies,  and  docs  not  operate  di- 
rectly upon  the  lands.  Dull  v.  Blackman, 
169   U.   S.  243.   247,  42   L.    Ed.   733. 

A  final  account  settled  by  the  adminis- 
trator with  the  orphans'  court,  is  not  con- 
clusive evidence  in  his  favor,  upon  the 
issue  of  devastavit  vel  non  as  against  a 
creditor  of  the  estate  who  was  not  a 
party  to  the  settlement  of  the  account. 
Beatty  v.  Maryland,  7  Cranch  281,  3  L. 
Ed.   343. 

In  a  suit  brought  by  the  plaintiff  in  his 
individual    rb.nrnrtrr.    and    not    as    adminis- 
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troversy  cannot  be  given  in  evidence  in  another  suit  against  one  not  a  party  or 
privy  to  the  record.^  ^ 

The  reason  of  the  rule  is  founded  on  the  immutable  principle  of  natural 
justice,  that  no  man's  right  should  be  prejudiced  by  the  judgment  or  decree  of 
a  court,  without  an  opportunity  of  defending  the  right.  This  opportunity  is 
afforded,  or  supposed  in  law  to  be  afforded,  by  a  citation  or  notice  to  appear, 


trator,  to  recover  a  debt  upon  a  contract 
between  him  and  the  defendant,  where 
the  right  of  action  depends  upon  the 
death  of  a  third  person,  letters  of  ad- 
ministration upon  the  estate  of  such  per- 
son granted  by  the  proper  probate  court, 
in  a  proceeding  to  which  the  defendant 
was  a  stranger,  afforded  no  legal  evidence 
of  such  death.  Mutual  Benefit  Life  Ins. 
Co.  V.  Tisdale,  91  U.  S.  238,  23  L.  Ed. 
314.  . 

An  executor  charged  himself  in  the  in- 
ventory of  the  estate  of  the  testator  with 
a  note  payable  to  the  latter  and  secured 
by  mortgage.  His  accounts  were  set- 
tled on  that  basis.  An  administrator  with 
the  will  annexed  subsequently  brought 
suit  to  foreclose  the  mortgage.  It  was 
held  that  an  executor's  settlement  when 
adjudicated  binds  only  the  parties  thereto. 
Butterfield  v.  Smith,  101  U.  S.  570,  25 
L.    Ed.    868. 

A  record  in  a  suit  to  enforce  a  lien  for 
repairs  to  a  stranded  vessel,  in  which  the 
vessel  was  sold  to  satisfy  the  decree,  is 
not  admissible  in  a  suit  against  the  in- 
surers to  establish  a  constructive  accept- 
ance of  abandonment  by  such  insurers, 
the  latter  not  having  been  parties  to  the 
former  suit.  Richelieu,  etc.,  Nav.  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  408,  34 
L.   Ed.   398. 

In  Hawley  v.  Fairbanks,  108  U.  S.  543, 
27  L.  Ed.  820,  it  was  held  that  the  rela- 
tors in  a  writ  of  mandamus  to  compel  the 
payment  to  a  town  of  judgments  ob- 
tained by  them,  for  amounts  due  on  cou- 
pons of  municipal  bonds,  not  being  par- 
ties to  an  injunction  previously  obtained 
against  certain  town  and  county  officers 
to  restrain  the  levy  and  collection  of 
taxes  to  pay  principal  and  interest  on 
such  bonds,  were  not  bound  by  the  in- 
junction. See  the  title  INJUNCTIONS, 
vol.    6,    p.    1022. 

Where  a  receiver,  appointed  by  the 
court  of  one  state,  is  not  a  party  to  the 
proceedings  in  a  court  of  another  state, 
and  is  not  authoritatively  represented 
thereifi,  the  judgment  of  the  latter  court, 
ever,  if  responsive  to  the  issues_  tendered 
bv  the  pleadimrs,  is  not  an  adjudication 
binding  I'pon  him,  or  the  estate  in  his 
hands.  Reynolds  v.  Stockton,  140  U.  S. 
254,   "73.    35    L.    Ed.    464. 

Tn  Whitney  v.  United  States,  167  U.  S. 
529,  42  L.  Ed.  263.  which  was  a  proceed- 
ing in  the  court  of  private  land  claims  for 
the  confirmation  of  a  certain  errant,  it 
v,as  held  that  an  order  of  a  alcalde  while 
the  Spanish  government  was  in  the  con- 
trol of  the  territory,  while  a  strong  item 
of    testimony    in    favor    of    the    claimants. 


theory  of  the  case,  was  by  no  means 
conclusive,  the  crown  not  being  a  party 
nor   represented   in   the   litigation. 

A  verdict  and  judgment  that  a  mother 
was  born  free,  is  not  conclusive  evidence 
of  the  freedom  of  her  children;  unless 
between  the  same  parties  or  privies. 
Wood  V.  Davis,  7  Cranch  271,  3  L.  Ed. 
339. 

A  judgment  of  an  orphan's  court  of 
Maryland  (affirmed  in  the  court  of  ap- 
peals), passing  directly  on  the  legitimacy 
of  a  son  who  was  applying  for  adminis- 
tration to  his  father's  estate,  held  to  be 
inadmissible  to  show  the  illegitimacy  of 
his  sisters  by  the  same  connection  (who 
were  not  parties  to^the  first  suit),  though 
the  judgment  was  entered  only  after  an 
issue  directed  to  ascertain  whether  the 
father  was  ever  lawfully  married  to  the 
admitted  mother  of  the  children,  either 
before  or  subsequently  to  the  birth  of 
the  son,  and  after  a  verdict  in  the  nega- 
tive. Kearney  v.  Denn,  15  Wall.  51,  21 
L.   Ed.  41. 

A  county  subscribed  for  the  stock  of  a 
railroad  company  and  issued  bonds  with 
which  the  stock  was  to  be  paid  for.  The 
company  executed  a  mortgage  deed 
securing  the  holders  of  the  railroad 
bonds.  A  suit  for  foreclosure  was 
brought  by  trustees  appointed  by  this 
deed  and  a  decree  was  entered  making 
them  purchasers  of  the  property  covered 
by  the  mortgage.  Later  this  property 
was  transferred  to  another  company.  The 
creditors  of  the  old  company  brought  suit 
against  the  county  on  the  bonds  issued 
by  it  for  the  stock.  It  was  held  that  they 
were  not  concluded  by  a  decree  in  the 
state  court,  under  which  the  county  ob- 
tained possession  of  its  bonds  where 
thev  were  not  parties  to  the  suit.  County 
of  Morgan  v.  Allen,  103  U.  S.  498,  513,  26 
L.    Ed.   498. 

Stranger  cannot  challenge  party's  ac- 
ceptance of  adjudication  as  binding. — In 
Hussman  v.  Durham,  165  U.  S.  144,  41 
L.  Ed.  664,  it  was  held  that,  granting  that 
the  secretary  of  the  interior  is  a  tribunal 
with  limited  and  special  jurisdiction,  and 
that  proof  of  notice  to  the  parties  in- 
terested is  essential  to  sustain  the 
validity  of  any  adjudication  by  such 
tribunal,  yet  where  a  party  and  those 
claiming  under  him  thereafter  dealt  with 
the  government  upon  the  assumption  that 
the  adjudication  was  binding,  one  who  is 
not  in  privity  with  them  cannot  challenge 
their    acceptance    of   that    adjudication. 

41.  Humes  v.  Scruggs,  94  U.  S.  22,  24 
L.    Ed.    51. 
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actually  served;  or  constructively,  by  pursuing  such  means  as  the  law  may,  in 
special  cases,  regard  as  equivalent  to  personal  service.'* - 

Rule  Not  Dependent  Upon  Nature  of  Proceeding. — This  rule  is  applicable 
not  only  to  civil  cases,  but  to  criminal  cases,^^  ^nd  to  public  judicial  proceedings 
which  are  of  the  nature  of  judgments  in  rem.-*'* 

As  to  the  exceptions  or  apparent  exceptions  to  the  general  rule,  see 
post,  "Exceptions  to  Rule,"  I\\  C. 

B.  Rule  Construed  and  Applied — 1.  Who  Are  Parties  and  Priviks  within 
RuivE — a.  Who  Are  Parties. — In  General. — Parties  within  the  meaning  of  the 
general  rule  just  laid  down  include  al'  who  are  directly  interested  in  the  subject 
matter,  and  wdio  had  a  right  to  make  defense,  control  the  proceedings,  examine, 
and  cross-examine  witnesses,  and  appeal  from  the  judgment.'*^  Persons  not 
having  those  rights  substantially  are  regarded  as  strangers  to  the  causc*^ 

Necessity  for  Notice  and  Opportunity  to  Defend. — It  is  a  general  rule 
that  in  order  that  a  person  may  be  concluded  by  a  judgment  as  being  a  party 
thereto,  it  must  appear  that  notice  was  duly  served  on  him  in  the  manner  pre- 


42.  Reason  for  rule. — Hollingsworth  v. 
Barbour,  4  Pet.  46G,  7  L.  Ed.  922;  Mason 
V.   Eldred,  6  Wall.  231,  18  L.   Ed.   783. 

43.  Rule  applicable  to  both  civil  and 
criminal  cases. — Humes  v.  Scruggs,  94  U. 
S.  22,  24  h.  Ed.  51;  Mutual  Benefit  Life 
Ins.  Co.  V.  Tisdale,  91  U.  S.  238,  23  L.  Ed. 
314. 

If  an  indictment  for  an  assault  and  bat- 
tery by  A.  upon  B.  is  prosecuted  to  a 
trial  and  conviction,  the  record  is  con- 
clusive evidence  in  favor  of  A.  upon  a 
subsequent  indictrnent  for  the  same  of- 
fense; but  if  B.  sues  A.  for  the  same  as- 
sault and  battery,  it  cannot  be  doubted 
that  it  -would  be  incompetent  to  introduce 
that  record  as  evidence  of  the  ofifense. 
For  this  purpose,  it  is  inter  alios  acta.  B. 
■was  no  part}^  to  that  proceeding.  In 
theory  of  law  he  -was  not  responsible 
for  it,  nor  capable  of  being  benefited  by 
it.  1  Stark.  Ev.  317m.  So  if  B.  should 
after-wards  be  indicted  for  an  assault  upon 
A.,  arising  out  of  the  same  transaction, 
the  record  would  not  be  competent  evi- 
dence to  show  that  A.,  and  not  B.,  was  in 
fact  the  offending  party.  Mutual  Benefit 
Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  23 
L.    Ed.   314. 

44.  Applicable  to  public  judicial  pro- 
ceedings in  nature  of  judgments  in  rem. 
—Humes  z:  Scruggs,  94  U.  S.  22,  24  L. 
Ed.  .51 ;  Mutual  Benefit  Life  Ins.  Co.  v. 
Tisdale,  91  U.  S.  238,  23  L.  Ed.  314. 

"The  rule  is  well  settled  that  a  sale  of- 
real  estate  under  judicial  proceedings  con- 
cludes no  one  who  is  not  in  some  form  a 
party  to  such  proceedings.  United  Lines 
Tel.  Co.  V.  Boston  Safe  Deposit,  etc.,  Co., 
147  U.  S.  431.  448.  37  L.  Ed.  231."  Pitts- 
burgh, etc.,  R.  Co.  V.  Long  Island,  etc., 
Tru'^^t  Co..  172  U.   S.   493,  43   L.    Ed.  ,'528. 

45.  Who  are  parties  within  rule. — Rob- 
bins  7'.  Chicago,  4  Wall.  r,r.7.  18  L.  Ed. 
427;  Tappan  z\  Beardslcv.  10  Wall.  427, 
19  L.  Ed.  947;  Hale  ?■.  Finch,  104  U.  S. 
261,  26  L.  Ed.  732;  Railroad  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  26  L.  Ed.  61; 
Green  v.  Bogue,  LSS  U.  S.  478,  30  L.  Ed. 
1061. 


Record  insufficient  to  shew  one  a  party 
to  proceedings. — The  bare  title  of  a 
cause  at  the  head  of  one  or  two  orders 
of  court — these  being  the  only  parts  of  a 
record  in  a  concurrent  proceeding  sent 
here — in  which  orders  the  defendant  is 
stated  to  be  G.  M.  "et  al.,"  is  not  suffi- 
cient to  show  that  a  partner  of  G.  M.,  to 
wit,  one  J.  B. — not  anywhere  named  in 
any  portion  of  the  record  sent — was  a 
defendant  and  party  to  the  proceeding. 
Williams  7-.  Bankhead,  19  Wall.  563,  22 
L.   Ed.   184. 

46.  Persons  without  such  rights  re- 
garded as  strangers. — Robbins  v.  Chicago, 
4   Wall.   657,    IS   L.    Ed.   427. 

One  not  a  party  to  an  action  nor  noti- 
fied of  its  pendency,  having  no  oppor- 
tunity or  right  to  control  the  defense,  to 
introduce  or  cross-examine  witnesses  6r 
to  prosecute  a  writ  of  error  from  the 
judgment  therein,  is  not  bound  by  such  a 
judgment.  Hale  7'.  Finch,  104  U.  S.  261, 
26.-),    26    L.    Ed.    732. 

Interest  in  subject  matter  essential. — 
Where  there  was  a  decree  of  a  court  of 
chancery  for  the  partition  of  real  estate, 
an  agreement  to  divide  which  had  been 
previpusly  made,  but  one  of  the  parties  to 
the  agreement  had  conveyed  all  his  in- 
terest in  the  estate  to  one  of  the  com- 
plainants, and  died  before  deeds  of  par- 
tition were  executed,  and  the  bill  was  filed 
against  his  heirs  simply  for  partition,  the 
decree  of  the  court  and  deeds  executed 
under  it  only  operated  upon  the  parties 
jointly  interested  in  the  property.  ^ic- 
Call  7'.  Carpenter,  18  How.  297,  15  L.  Ed. 
389. 

Where  before  the  judcrnient  in  a  suit 
was  rendered,  the  pl.iintiff  wished  to  dis- 
miss the  bill,  1)y  reason  of  having  parted 
with  her  interest,  but,  under  article  901  of 
the  Code  of  Practice  (Louisiana)  the 
court  refused  to  dismiss  it,  still,  as  she  had 
actually  parted  with  her  interest,  the  de- 
cision is  not  binding  on  her  transferee  or 
his  heirs.  So  that  this  judgment  fails  to 
make  the  present  case  res  judicata.  St. 
Romes  7'.  Levee  Steam  Cotton  Press  Co., 
127  U.  S.  614,  618.  32  L.  Ed.  289. 
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scribed  by  law,  or  that  he  voluntarily  appeared  without  such  service,  and  no 
one  will  be  bound  by  a  judgment  or  decree  who  has  not  been  thus  duly  served 
with  process,  or  appeared.*'^ 


47.  Necessity  for  due  service  of  process 
or  voluntary  appearance. — Brooklyn  t'.  In- 
surance Co.,  99  U.  S.  362,  25  L.  Ed.  416; 
Flanders  v.  Seelye,  105  U.  S.  718,  26  L. 
Ed.  1217;  Empire  v.  Darlington,  101  U. 
S.  87,  25  L.  Ed.  878;  Livingston  County 
V.  Darlington,  101  U.  S.  407,  25  L.  Ed. 
1015.  See  the  titles  APPE.-\R.\NCES, 
vol.  2,  p.  443;  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  641;  JUDGMENTS  AND  DE- 
CREES, vol.  7,  p.  544;  JURISDICTION, 
vol.  7,  p.  738;  SUMMONS  AND 
PROCESS. 

There  is  no  well-considered  case  which 
gives  any  support  to  the  proposition  that 
the  judgment,  order,  sentence,  or  decree 
of  a  court  disposing  of  property  subject 
to  conflicting  claims  will  affect  the  rights 
of  any  one  not  a  party  to  the  proceeding 
and  who  was  never  in  any  way  notified 
of  the  pendency  of  the  proceedings.  Ray 
V.  Norseworthy,  23  Wall.  128,  23  L.  Ed. 
116. 

"The  principle  is  as  old  as  the  law,  and 
is  of  universal  justice,  that  no  one  shall 
be  personally  bound  until  he  has  had  his 
day  in  court,  which  means  until  citation 
is  issued  to  him,  and  opportunity  to  be 
heard  is  afforded."  Mason  v.  Eldred,  6 
Wall.  231,   18   L.   Ed.  782. 

The  judgment  in  an  action  brought  by 
the  holder  of  negotiable  paper  against  the 
indorsers,  is  not  a  bar  to  his  subsequent 
action  against  the  maker,  who  was  not 
notified  of  the  pendency  of  the  first  ac- 
tion. Railroad  Co.  v.  National  Bank,  102 
U.  S.   14,  26  L.   Ed.   61. 

Where  the  authorities  of  a  town  in  Illi- 
nois, being  thereunto  empowered,  sub- 
scribed in  its  behalf  for  stock  in  a  rail- 
road company,  and  issued  its  coupon 
bonds  in  payment  therefor,  the  town,  when 
sued  by  a  bona  fide  purchaser  for  value 
of  the  coupons  before  maturity,  cannot 
set  up  as  a  defense  that  the  company  dis- 
regarded its  promise  to  construe?  the 
road,  or  that  the  town  officers  delivered 
the  bonds  in  violation  of  special  condi- 
tions not  required  by  statute,  and  of 
which  he  had  no  knowledge  or  notice. 
\^^here  the  bonds  were  signed  by  the  town 
officers  designated  for  that  purpose  by  the 
charter  of  the  company  which  authorized 
the  issue  of  the  bonds,  after  the  requisite 
popular  vote  and  the  subscription,  it  is 
not  necessary  that  the  board  of  auditors 
or  the  other  corporate  authorities  should 
participate  in  their  issue  and  delivery. 
W^here  a  suit  was  brought  by  the  town 
in  the  county  court  against  the  company 
and  others,  and  a  decree  rendered  that 
the  bonds  and  coupons  were  null  and  void 
and  should  be  surrendered  for  cancella- 
tion, held,  that  the  decree  bound  the  par- 
ties who  were  personally  served  with 
process    or    who     appeared,     and    did    not 


affect  the  other  holders  of  the  securities, 
who  had  only  constructive  notice  of  the 
suit.  Brooklyn  v.  Insurance  Co.,  99  U. 
S.   362,   25   L.    Ed.   416. 

A.,  the  owner  in  fee  of  certain  lands, 
having  mortgaged  them  to  B.,  to  secure 
a  debt,  contracted  in  writing  to  sell  and 
convey  them  to  C,  who  thereupon,  pur- 
suant to  the  contract,  entered  on  them, 
and  thereafter  remained  in  the  open  and 
visible  possession  of  them.  The  assignee 
of  B.  subsequently  brought  suit  to  fore- 
close the  mortgage,  but  failed  to  make  C. 
a  party.  A  decree  by  default  was  ren- 
dered, under  which  the  lands  were  sold  to 
D.,  who  conveyed  them  to  B.,  after  C.  had 
paid  to  A.  all  that  was  due  upon  the  con- 
tract, and  received  from  him  a  deed, 
which  was  in  due  time  recorded.  B. 
brought  ejectment,  and  C.  filed  his  bill  to 
redeem.  Held,  that  C,  not  having  been 
served  with  process,  was  not  bound  by 
the  foreclosure  proceedings,  and  that  the 
title  which  passed  by  the  sale  under  them 
was  subject  to  his  right  of  redemption. 
Noyes  r.  Hall,  97  U.  S.  34,  24  L.  Ed.  909. 

Subscribers  for  shares  in  a  corporation 
filed  a  bill  in  equity  to  coinpel  the  issu- 
ance to  them  of  shares,  and  to  set  aside 
as  fraudulent  a  contract  made  by  the  cor- 
poration, and  to  have  a  new  board  of  di- 
rectors appointed;  decree  was  entered 
for  such  relief.  Later  another  bill  was 
filed  called  a  "supplemental  bill"  charging 
the  new  directors  with  fraud,  but  new 
notice  was  not  given  the  subscribers  in 
the  former  action.  Held,  that  although 
this  was  called  a  supplemental  bill  it  be- 
gan a  new  litigation,  and  so  the  parties 
were  entitled  to  notice  and  without  it  they 
were  not  bound.  Great  Western  Tel.  Co. 
V.  Purdy,  162  U.  S.  329,  335,  339,  40  L. 
Ed.   986. 

Notice  which  could  not  be  lawfully 
obeyed. — Where  the  defendants  in  a  pro- 
ceeding were  within  the  Confederate  lines 
at  the  time,  and  it  was  unlawful  for  them 
to  cross  those  lines,  a  notice  directed  to 
them  and  published  in  a  newspaper  was  a 
mere  idle  form.  They  could  not  lawfully 
see  or  obey  it.  As  to  them  the  proceed- 
ings were  wholly  void  and  inoperative. 
Dean  v.  Nelson,  10  Wall.  158.  19  L.  Ed. 
926;  Lasere  v.  Rochereau,  17  Wall.  437,  21 
L.  Ed.  694.  And  see  University  v.  Finch, 
18   Wail.    106,    110.   21    L.    Ed.    818. 

As  to  the  sufficiency  of  knowledpre  of 
pending  suit,  in  the  case  of  persons  liable 
over,  see  post,  "Persons  Responsible 
Over,"    IV,    B,    2.    i. 

As  to  the  bindinij;  effect  of  an  injunc- 
tion upon  those  with  actual  notice,  though 
not  a  party  to  the  suit  in  which  such  in- 
junction was  issued,  nor  served  with  a 
copy  thereof,  see  the  title  INJUNC- 
TIONS, vol.  6,  p.  1022. 
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Indirect  Interest,  or  Similarity  of  Interest,  Not  Sufficient  to  Conclude. — 

The  fact  that  one,  not  named  as  a  party  is  indirectly  interested  in  the  result  of 
a  suit,  is  not  sufficient  to  constitute  him  a  party,  and  as  such  concluded  by  the 
judgment  or  decree  in  such  suit;  nor  is  the  fact  that  his  rights  are  similar  to> 
but  not  identical  with,  those  of  the  persons  actually  parties  to  the  litigation.^ ^ 

Effect  of  Participation  in  Suit. — The  mere  fact  that  a  person  interested 
himself  in  securing  a  favorable  decision  of  the  questions  involved,  so  far  as  they 
were  applicable  to  his  own  interest,  and  paid  part  of  the  expenses,  will  not  make 
the  judgment  binding  on  him  and  conclusive  as  to  his  rights,  though  such  judg- 
ment might  be  used  as  a  judicial  precedent  in  a  proceeding  against  him.'*^  Where, 
however,  one  assumes  the  defense  of  a  suit,  an  adverse  decision  in  which  might 
render  him  liable  to  the  defendant  therein,  he  is  bound  by  a  judgment  or  decree 
for  the  plaintiff;  as  where  a  grantor  with  warranty  assumes  the  defense  of  a 
suit  against  the  grantees,  and  is  represented  by  counsel  in  such  suit  f^  or,  where 
a  plaintiff  in  attachment  indemnifies  the  attaching  officer,  and  afterwards  takes 
upon  himself  the  defense  when  such  officer  is  sued.'^i 

b.  Privity  Defined. — The  term  privity  within  the  meaning  of  the  rule  as  to  con- 
clusiveness of  judgments  and  decrees,  denotes  mutual  or  successive  relationship 
to  the  same  rights  of  property.-^ - 


48.  Litchfield  v.  Goodnow,  123  U.  S. 
549,   31    L.    Ed.    199. 

"The  general  doctrine  that  where  there 
■is  a  fund  in  court  to  be  distributed  among 
different  claimants,  a  decree  of  distribu- 
tion will  not  preclude  a  claimant  not  em- 
braced within  its  provisions,  but  having 
rights  similar  to  those  of  other  claimants 
who  are  thus  embraced,  from  asserting 
by  bill  or  petition  his  right  to  share  in 
the  fund,  is  established  by  numerous  au- 
thorities, both  in  England  and  the  United 
States."  In  the  Matters  of  Howard,  9 
Wall.  175,  18  L.  Ed.  634,  citing  Williams 
V.  Gibbes,  17  How.  239,  15  L.  Ed.  135.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, vol.   6,  p.    166. 

49.  One  not  estopped  merely  by  reason 
of  interesting  himself  in  suit,  paying  part 
of  the  expenses,  etc. — Litchfield  v.  Good- 
now, 123  U.  S.  549,  31  L.  Ed.  199.  And 
see  Pendleton  v.  Russell,  144  U.  S.  640, 
36  L.   Ed.   574. 

It  is  not  an  uncommon  thing  in  the  su- 
preme court  to  allow  briefs  to  be  pre- 
sented by  or  on  behalf  of  persons  who 
are  not  parties  to  the  suit,  but  who  are 
interested  in  the  questions  to  be  decided, 
and  it  has  never  been  supposed  that  the 
judgment  in  such  a  case  would  estop  the 
intervener  in  a  suit  of  his  own  which 
presented  the  same  question.  It  could  be 
used  as  a  precedent,  but  not  as  an  estop- 
pel in  the  service  suit.  Stryker  v.  Good- 
now,  123   U.   S.   527,  31   L.    Ed.    194. 

Where  A.  was  the  real  landlord  of  the 
premises  in  controversy  in  an  ejectment, 
and  employed  counsel  to  defend  the  suit, 
but  was  not  a  party  defendant  on  the 
record,  the  record  of  the  recovery  in  the 
ejectment,  when  offered  in  evidence  in  an 
action  of  trespass  for  mesne  profits 
against  B.,  is  not  conclusive  evidence  of 
title  in  the  plaintiffs;  but  is  prima  facie 
evidence  thereof,  and  is  evidence  of  the 
plaintiff's  possession;  but  R.  may  contro- 
vert the  title  of  the  plaintiffs;  as  to  third 


persons,  strangers  to  the  suit,  the  record 
is  evidence  to  show  possession  of  the 
property  in  the  plaintiffs.  Chirac  v. 
Reinecker,  2  Pet.  613,  7  L.  Ed.  538;  S.  C, 
11  Wheat.  280,  6  L.  Ed.  474. 

Persons  ordered  to  pay  costs. — See  the 
title    COSTS,   vol.    4,   p.    822. 

50.  Person  assuming  defense  for  his 
own  protection. — In  New  Orleans  v. 
Gaines,  138  U.  S.  595,  34  L.  Ed.  1102,  it 
was  held  that  where  the  city  of  New  Or- 
leans, which  was  the  grantor  of  certain 
lands  with  warranty,  had  assumed  the  de- 
fense of  suits  to  recover  such  lands  in- 
stituted against  the  parties  in  possession^ 
and  was  represented  by  counsel  therein, 
the  city  was  bound  by  judgments  for  the 
recovery  of  the  lands  against  such  parties 
in   possession. 

51.  Persons  indemnifying  attaching  offi- 
cer and  assuming  defense  of  suit  against 
him. — Lovejoy  v.  Murray,  3  Wall.  1,  18  L. 
Ed.  129,  in  which  it  was  held  that  such 
plaintiff  thus  assuming  the  defense  of  the 
suit  against  the  officer  was  concluded  by 
the  judgment  against  the  officer  when 
plaintiff  was  afterwards  sued  for  the  same 
trespass. 

As  to  the  conclusiveness  of  a  judgment 
as  against  persons  responsible  over,  when 
they  have  had  notice  of  the  suit  and  op- 
portunity to  defend  the  same,  even  though 
they  do  not  participate  in  such  suit,  see 
post,  "Persons  Responsible  Over,"  I\'. 
B,   2,   i. 

52.  Privity  defined.— Litchfield  v.  Good- 
now. 123  U.  S.  549,  31  L.  Ed.  199;  Stacv 
7'.  Thrasher.  6  How.  44.  12  L.  Ed.  337. 
See  the  title   ESTOPPEL,  vol.   5,  p.   918. 

The  successor  in  interest  of  a  party  to  a 
former  judgment  is  estopped  by  such 
judgment  if  the  party  himself  would  be. 
Northern  Pac.  R.  Co.  v.  Slaght,  205  U.  S. 
122,  51  L.  Ed.  738;  S.  C,  205  U.  S.  134,  51 
L.    Ed.    742. 

"It  is  well  understood,  though  not 
usually  stated  in   e.xoress  terms   in   worl-«s 
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?.  Application  of  Rule  to  Particular  Persons  and  Classes  of  Persons — 
a.  Parties  Made  Defendants  for  Refusal  to  Join  as  Plaintiffs. — In  chancery  suits, 
where  parties  are  often  made  defendants  because  they  will  not  join  as  plaintiffs, 
who  are  yet  necessary  parties,  it  has  long  been  settled  that  adverse  interests  as 
between  codefendants  may  be  passed  upon  and  decided,  and  if  the  parties  have 
iiad  a  hearing  and  an  opportunity  of  asserting  their  rights,  they  are  concluded 
by  the  decree  as  far  as  it  afifects  rights  presented  to  the  court  and  passed  upon 
by  its  decree.^2 

b.  Parties  b\  Representation. — In  General. — Where  a  party  is  represented  in 
a  suit  by  one  under  whom  he  claims,  he  stands  as  if  he  had  been  himself  a  party 
bv  name,  and  is  bound  by  the  decree."*-* 
'  Parties  Representing  Numerous  Persons,  or  a  Class  of  Persons. — 
Exceptions  to  the  general  rule  of  equity  that  all  persons  interested  in  the  object 
of  a  suit,  and  whose  rights  will  be  directly  afifected  by  the  decree,  must  be  made 


\ipon  the  subject,  that  no  one  is  privy  to 
a  judgment  whose  succession  to  the  rights 
of  property  thereby  afifected  occurred 
previously  to  the  institution  of  the  suit." 
Dull  V.  Blackman.  169  U.  S.  243,  42  L. 
Ed.  733,  quoting  Freeman  on  Judgments 
(1st  Ed.),  §  162.  And  see  Gunter  v.  At- 
lantic Coast  Line  R.  Co.,  200  U.  S.  273,  50 
L.    Ed.    477.  .    . 

As  to  the  ground  upon  which  privies 
are  held  to  be  equally  bound  with  par- 
ties to  a  judgment  or  decree,  see  ante, 
"General    Rule,"    IV,    A. 

53.  Conclusiveness  of  decision  as  to  ad- 
verse interests  between  codefendants, — 
Corcoran  v.  Chesapeake,  etc.,  Canal  Co., 
94  U.  S.  741,  24  L.  Ed.  190;  Louis  v. 
Brown  Tp.,  109  U.  S.  162,  27  L.  Ed.  892. 
And  see  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  p.   .544. 

54.  Persons  represented  by  and  claim- 
ing under  parties. — Plumb  7'.  Goodnow, 
123  U.  S.  '■>C,0,  31  L.  Ed.  268.  And  see 
Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  Ed. 
129;  Railroad  Co.  v.  Howard,  7  Wall.  392, 
19  L.  Ed.  117;  Green  v.  Bogue,  158  U. 
S.  478,  39  L.  Ed.  1061;  Stout  v.  Lye,  103 
U.   S.   66,  26  L.   Ed.  428. 

"All  persons  who  are  represented  by  the 
parties,  and-  claim  under  them,  or  in 
privity  with  them,  are  equally  concluded 
by  the  same  proceedings."  Lovejoy  v. 
Murray,  3  Wall.  1,  18  L.  Ed.  129,  quoting 
1   Greenl.   on   Ev.,   §§   522,   523. 

"Edward  Wade  was  a  party  to  the  suit 
as  the  apparent  owner  of  the  lands  now 
in  question,  and  which  were  properly  de- 
scribed in  the  bill  and  included  in  the  liti- 
gation. The  record  in  this  case  shows 
that  the  lands  were  conveyed  by  the  Navi- 
gation and  Railroad  Company  to  Plumb 
in  18.')9,  and  he,  in  1861,  conveyed  them 
to  Wade  in  trust  as  security  for  a  debt  he 
owed  a  bank.  This  deed  was  duly  re- 
corded in  the  proper  recording  office.  In 
1865  the  lands  were  sold  by  Wade  under 
his  trust  and  conveyed  to  Edward  Wesley, 
for  the  sole  use  and  benefit  of  Plumb. 
This  deed  was  not  put  on  record  before 
the  suit  of  the  Homestead  Company  was 
begun.  As  soon  as  Plumb  heard  of  the 
suit  he  employed  counsel,  and  had  an  an- 


swer filed  in  the  name  of  Wade,  setting 
up  a  defense  to  the  claim  of  the  company, 
and  asserting  that  the  superior  title  was 
in  those  who  held  under  the  river  grant. 
He  paid  his  proportion  of  the  expenses  of 
the  litigation,  and  controlled  the  defense, 
so  far  as  Wade  was  concerned.  His  in- 
terests in  the  suit  were  properly  repre- 
sented by  Wade,  whom  he  allowed  to  ap- 
pear on  the  records  of  the  county  as  the 
real  owner  of  the  lands.  If  there  had 
been  a  decree  against  Wade  for  the  taxes, 
and  a  lien  therefor  established  on  the 
lands,  he  would  have  been  bound,  and 
could  not  have  resisted  the  enforcement 
of  the  lien.  So,  too,  if  a  personal  decree 
had  been  rendered  against  Wade  for  the 
money,  it  would  have  been  conclusive  in 
an  action  by  Wade  to  recover  from  him 
money  paid  for  his  use  in  satisfaction  of 
the  decree.  He  was  bound,  because  he 
was  represented  in  the  suit  by  Wade,  un- 
der whom  he  claimed.  This  case  is  the 
converse  of  that  of  Litchfield  v.  Good- 
now, ante,  549.  There  Mrs.  Litchfield  was 
not  represented  in  the  suit  by  any  one 
who  was  a  party,  and,  therefore,  she 
could  not  claim  the  benefit  of  the  decree. 
Here  Plumb  was  represented  by  Wade, 
and  he  stands,  consequently,  as  if  he  had 
been  himself  a  party  by  name."  Plumb 
V.   Goodnow,   123  U.   S.   560,  31   L.   Ed.  268. 

In  Porterfield  r.  Clark,  2  How.  76,  11 
L.  Ed.  185,  it  was  held  that  a  title  may  be 
tried  in  Virginia,  Kentucky,  and  Tennes- 
see, as  efiFeclually  upon  a  caveat  as  in  any 
other  mode,  and  the  parties,  as  also  those 
claiming  under  them,  are  estopped  by  the 
decision. 

"As  Clark  would  have  been  estopped  to 
deny  the  right  of  the  superintendents 
(had  they  been  successful),  to  appropri- 
ate the  land  in  dispute,  it  is  difficult  to 
say  that  Porterfield,  for  whose  benefit  es- 
pecially the  caveat  suit  was  prosecuted  by 
those  acting  for  his  use,  is  not  also  es- 
topped, on  the  principle  of  mutuality.  It 
is  hardly  possible  to  separate  the  right  of 
those  acting  as  trustees,  from  that  of  the 
cestui  que  trust."  Porterfield  t'.  Clark,  2 
How.  76,  11  L.  Ed.  185.  See  the  title 
PUBLIC  LANDS,  ante.  p.  1. 

For  further  illustrations  of  persons  thus 
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parties,55  have  been  admitted  from  considerations  of  necessity  or  paramount 
convenience,  when  the  persons  interested  are  too  numerous  to  be  brought  in,  or 
when  some  of  a  class  are  suing  or  defending  on  behalf  of  all.  In  such  cases 
where  the  interest  of  such  persons  are  fairly  represented,  they  will,  as  a  general 
rule,  be  concluded  by  the  decree  rendered  against  their   representative.-^'' 

Parties  in  Whom  Estate  Vested  as  Representing-  Contingent  Interests 
and  Executory  Devises. — It  has  been  held  that  in  proceedings  attecting 
real  estate,  if  those  persons  are  before  the  court  in  whom  the  present  estate  of 
inheritance  vests,  a  judgment  or  decree  in  such  proceeding  will  bind  contingent 
interests  in  such  real  estate,  or  executory  devises.^' 

As  to  representation  of  creditors  by  trustees  in  deeds  of  trust,  see 
post,  "Trustees  and  Cestuis  Que  Trust,"  IV,  B,  2,  k. 

As  to  representation  of  infants  by  guardian  ad  litem,  see  the  title 
Infants,  vol.  6,  p.  1012. 

c.  Intcrvoiors. — Where  a  person  intervenes  in  a  pending  suit,  he  is  bound  by 
the   decree  therein,^ §   and   an  order  dismissing  his  intervention  disposes  of  his 


bound  by  reason  of  being  represented  in 
the  action  or  suit  by  persons  under  whom 
they  claim  or  with  whom  they  are  in  priv- 
ity, see  the  specific  enumeration  of  par- 
ties and  privies  in  this  section,  as,  for  in- 
stance, corporations  and  stockholders; 
trustees   and   cestuis   que   trust,   etc. 

55.  Exceptions  to  general  rule  of  equity 
as  to  necessary  parties. — ]\IcArthur  v. 
Scott,  113  U.  S.  340,  28  L.  Ed.  1015.  See 
the  title  PARTIES,  vol.  9,  p.  45. 

56.  Parties  representing  numerous  per- 
sons, or  suing  or  defending  on  behalf  of 
a  class,— McArthur  -,'.  Scott,  113  U.  S.  340. 
28  E-  Ed.  1015;  Manson  v.  Duncanson,  166 
U.  S.  533,  41  L.  Ed.  1105.  See  the  title 
PARTIES,    vol.    9,    p.    46. 

"It  is  undoubtedly  within  the  power  of 
a  court  of  equity  to  name  as  defendants 
a  few  individuals  who  are  in  fact  the  rep- 
resentatives of  a  large  class  having  a 
common  interest  or  a  common  right — a 
class  too  large  to  be  all  conveniently 
brought  into  court — and  make  the  decree 
effective  not  merely  upon  those  individ- 
uals, but  also  upon  the  class  represented 
by  them."  Wallace  v.  Adams,  204  U.  S. 
415,  51  L.  Ed.  547,  citing  Mandeville  v. 
Riggs,  2  Pet.  482,  7  L.  Ed.  493;  Smith  v. 
Swormstedt,  16  How.  288.  14  L.  Ed.  942; 
Bacon  v.  Robertson.  18  How.  480,  15  L. 
Ed.  499;  United  States  v.  Old  Settlers,  148 
U.  S.  427,  37  L.  Ed.  509. 

The  court  of  the  Indian  Territory  had 
admitted  to  citizenship  and  enrollment 
members  of  the  Choctaw  and  Chickasaw 
tribes.  By  act  of  1902  congress  pro- 
vided that  on  account  of  certain  irregu- 
larities in  that  judgment  it  could  be  va- 
cated by  a  suit  by  ten  persons  of  the  tribes 
in  a  special  court  called  the  Choctaw  and 
Chickasaw  citizenship  court,  and  that  any 
person  could  transfer  his  individual  case 
to  the  citizenship  court.  Where  one  did 
not  chose  to  transfer  his  individual  case 
but  chose  to  abide  by  the  decision  of  the 
case  wherein  ten  parties  represented  the 
tribes,  he  could  not  afterwards  attack  it 
but  was  bound  by  the  decision.     Wallace 


V.    Adams,    204    U.    S.    415,    425,    426,    51    L- 
Ed.  547. 

57.  Contingent  interest  represented  by 
those  in  whom  estate  of  inheritance  vests, 
—Miller  v.  Texas,  etc.,  R.  Co.,  132  U.  S. 
6G2,  33  L.  Ed.  487;  Knotts  v.  Stearns,  91 
U.  S.  638,  23  L.  Ed.  252.  See,  also,  the 
title  PARTIES,  vol.  9,  p.  34. 

"It  is  contended  by  appellants  that  the 
decision  in  the  case  of  McArthur  v.  Scott, 
113  U.  S.  340,  28  L.  Ed.  1015,  is  adverse  to 
this  view.  But  a  careful  examination  of 
that  case  will  show  that  this  is  not  cor- 
rect. The  decree  setting  aside  the  will  in 
that  case  was  held  not  to  be  binding  upon 
certain  grandchildren  of  the  testator,  not 
horn  when  it  was  passed,  because  their 
interests  (which  were  executory)  were 
supported  by  a  legal  trust  estate  in  the 
executors,  which  was  not  represented  in 
the  proceedings.  No  trustee  of  that  estate 
was  made  a  party.  The  executors  had  re- 
signed their  office,  and  the  court  had  ac- 
cepted their  resignation;  and  no  new 
trustee  had  been  appointed  in  their  stead, 
as  might  have  been  done.  There  was  no 
party  in  the  case  to  represent  the  will,  or 
the  interests  created  by  it,  or  the  legal 
estate  which  supported  those  interests. 
This  was  the  special  ground  on  which  the 
decision  in  McArthur  v.  Scott  was  placed, 
as  is  fully  expressed  in  the  opinion."  Mil- 
ler V.  Texas,  etc.,  R.  Co.,  132  U.  S.  662 
"3    L.    Ed.    487. 

As  renresentatives  of  afterborn  persons 
having  interest  in  estate.— Under  the  laws 
of  Virginia,  parties  in  being,  possessing 
an  estate  of  inheritance  in  property,  are 
regarded  as  so  far  representing  all  per- 
sons, who,  being  afterwards  born,  may 
have  interests  therein,  that  a  decree  for 
the  sale  thereof  binding  them  will  also 
hind  the  latter  persons.  Knotts  v 
Stearns,   91    U.    S.    638,   23    L.    Ed.    252. 

Persons  not  in  being  not  bound  unless 
properly  represented.— See  McArthur  v 
Scott.    113   U.   S.   340.  28    L.   Ed.   1015. 

58.  Interveners  bound  by  decree. In- 
graham  7-.  Dawson,  20  How.  486,  15  1,. 
Ed.  984;    New   Orleans  v.   Warner,' 175   U 
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rights,  and  is  a  final  judgment  as  to  that  issue. ^^  The  mere  fact,  however,  that 
certain  persons  have  a  right  to  intervene  in  an  action,  will  not  render  the  judg- 
ment in  such  action  conclusive  upon  them  if  they  do  not  exercise  such  right  of 
intervention.^^ 

d.  Grantor  and  Grantee. — A  grantee  is  estopped  by  a  judgment  against  his 
grantor,  because  he  holds  by  a  derivative  title  from  his  grantor,  and  cannot, 
therefore,  be  in  a  better  situation  than  the  party  from  whom  he  obtained  his 
right.^i 

e.  Mortgagor  and  Mortgagee. — While  a  mortgagee  is  privy  in  estate  with  a 
mortgagor  as  to  actions  begun  before  the  mortgage  was  given,''^  he  is  not  bound 
by  judgments  or  decrees  against  the  mortgagor  in  suits  begun  by  third  parties 
subsequent  to  the  execution  of  the  mortgage,  unless  he,  or  some  one  authorized 
to  represent  him,  like  the  trustee  of  a  mortgage  bondholder,  is  made  party  to  the 
litigation,  although  it  would  be  otherwise  if  the  mortgage  were  executed  pending 
the  suit  or  after  the  decree.*^^ 

f.  Assignor  and  Assignee. — In  General. — A  judgment  or  decree  for  or  against 


S.  120,  44  L.  Ed.  90.  And  sec  In  the 
Matters  of  Howard,  9  Wall.  175,  19  L. 
Ed.  634.  See,  generally,  the  title  P.\R- 
TIES,   vol.    9,   p.    34. 

Where  there  were  proceedings  in  a  state 
court  between  a  bank,  one  of  its  credit- 
ors, and  one  of  its  debtors,  and  the  bank 
having  failed,  assigned  its  assets  to  trus- 
tees, who  intervened  in  the  dispute  be- 
tween the  other  two  parties,  the  judgment 
of  the  state  court  against  the  intcrvenors 
must  be  considered  final,  and  a  bill  filed 
by  them  in  the  circuit  court  of  the  United 
States  must  be  dismissed.  Ingraham  v. 
Dawson,  20  How.  486.  1,5   L.  Ed.  984. 

59.  Dismissal  of  intervention  final  on 
rights.— Gumbel  v.  Pitkin,  113  U.  S.  545, 
28  L.  Ed.  1128;  New  Orleans  v.  Warner, 
175  U.   S.   120,  44  L.   Ed.  96. 

60.  Right  to  intervene  insufficient  to 
conclude. — Hassall  v.  Wilcox,  130  U.  S. 
493,    32    L.    Ed.    1001. 

61.  Keokuk,  etc.,  R.  Co.  v.  Missouri,  152 
U.    S.    301,    38    L.    Ed.    450. 

A  judgment  that  certain  bonds  and  in- 
terest coupons  were  void  in  the  hands  of 
the  vendor,  is  conclusive  of  that  fact 
against  his  vendee  and  privy  in  a  subse- 
(|uent  action  on  such  bonds  and  coupons. 
Louis  r.  Brown  Tp..  109  U.  S.  162,  27  L. 
Ed.    892. 

Conveyance  must  have  been  subsequent 
to  institution  of  suit. —  It  follows,  from 
the  reason  for  this  rule,  that  it  can  have 
no  application  except  where  the  convey- 
ance is  made  after  the  event  out  of  which 
the  estoppel  arises.  Keokuk,  etc.,  R.  Co. 
V.   Missouri,   152   U.    S.   301,  38   L.    Ed.   450. 

"No  grantee  can  be  bound  by  any  judg- 
ment against  his  grantor  subsequent  to 
the  grant,  otherwise  a  man  having  no  in- 
terest in  property  could  defeat  the  estate 
of  the  true  owner."  Dull  v.  Blackman, 
169  U.  S.  243,  42  L.  Ed.  733,  quoting 
Freeman    on   Judgments    (1st    Ed.),    §   162. 

As  to  conclusiveness  of  judgments  or 
decrees  on  purchasers  pendente  lite,  see 
post,  "Purchasers  Pendente  Lite,"  IV,  B, 
2.  h. 


62.  Privity  between  mortgagor  and 
mortgagee  as  to  suits  begun  before  mort- 
gage given. — Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  38  L.  Ed.  450,  fol- 
lowed in  Keokuk,  etc.,  R.  Co.  v.  Scotland 
County.    152   U.    S.    317,   38    L.    Ed.   457. 

63.  Rule  as  to  judgments  in  suits  begun 
after  mortgage  executed. — Keokuk,  etc., 
R.  Co.  V.  Missouri,  152  U.  S.  301,  38  L. 
Ed.  450.  And  see  Lacassagne  v.  Chapuis, 
144  U.  S.  119,  36  L.  Ed.  368;  Abraham  v. 
Casey,    179    U.    S.    210,    45    L.    Ed.    156. 

The  mortgagor  represents  all  who,, 
pending  the  suit,  acquire  any  interest 
through  him,  in  the  property  about  which 
the  controversy  arose.  Stout  v.  Lye,  103 
U.  S.  66,  26  L.  Ed.  428;  Johnson  Co.  v. 
Wharton,  152  U.   S.  252,  38  L.   Ed.  429. 

If,  pending  a  suit  by  a  mortgagee  to 
foreclose  the  equity  of  redemption,  the 
mortgagor  makes  a  second  mortgage,  or 
assigns  the  equity  of  redemption,  an  ab- 
solute decree  of  foreclosure  against  the 
inortgagor  will  bind  the  second  mortgagee 
or  assignee  of  the  equity  of  redemption. 
Stout  V.  Lye,  103  U.  S.  66,  68,  26  L.  Ed. 
428,  citing  Eyster  v.  Gaff,  91  U.  S.  521,  23 
L.    Ed.    403. 

The  stockholders  of  a  railroad  brought 
suit  to  enjoin  the  collection  of  taxes  on 
the  railroad  until  the  exemption  from 
taxes  given  by  the  charter  should  expire. 
In  the  meantime  the  railroad  was  sold 
under  a  mortgage,  given  before  the 
suit  was  instituted,  but  the  mortgagee 
was  not  a  party  to  the  suit  exempt- 
ing the  railroad  from  taxes.  The  pur- 
chaser under  the  mortgage  sought  to 
revive  the  decree  giving  the  exemption 
and  to  set  up  the  decree  as  an  estoppel 
from  taxes  levied  for  other  years.  Held, 
he  could  not  revive  because  he  could  not 
trace  to  the  suit,  nor  would  that  former 
suit  work  as  an  estoppel.  Keokuk,  etc., 
R.  Co.  7'.  Scotland  County,  152  U.  S.  317. 
318.   38    L.    Ed.    457. 

As  to  representation  of  mortgage  bond- 
holders by  the  trustee,  see  post,  "Trustees 
and  Cestuis  Que  Trust,"  IV,  B,  2,  k. 
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an  assignor  rendered  in  a  suit  instituted  prior  to  the  assignment  is  conclusive 
upon  the  assignee.'^'* 

As  to  judgment  against  assignee  who  has  sued  as  the  trustee  of  an 
express  trust,  see  post,  "irustecs  and  Cestuis  One  Trust,"  IV,  B,  2,  k. 

g.  Landlord  and  Tenant. — Effect  of  Judgment  against  Landlord  as  Dis- 
possessing Tenant. — In  accordance  with  the  rule  that  no  grantee  is  bound  by  any 
judgment  in  an  action  commenced  against  his  grantor  subsecjuent  to  the  grant, 
it  has  been  held  that  a  judgment  in  an  action  of  ejectment  cannot  operate  to 
dispossess  a  tenant  in  possession  prior  to  the  commencement  of  such  action,  unless 
such  tenant  was  made  a  party  to  the  suit.*'-^ 

Effect  of  Judgment  against  Tenant  as  Binding  Landlord. — In  some 
jurisdictions  where  a  tenant  or  other  person  in  privity  with  the  landlord  is  sued 
in  ejectment,  and  notifies  the  landlord  to  defend,  the  landlord  is  bound  by  the 
judgment  pronounced  in  the  action. ^'*5 

Generally,  as  to  the  conclusiveness  of  judgments  in  ejectment,  see  post, 
"Ejectment,"  VI,  B,  2,  c,   (2),   (a). 

h.  Pnrcliascrs  Pendente  Lite. — A  purchaser  of  property  pendente  lite  is  as 
conclusively  bound  by  the  results  of  the  litigation  as  if  he  had  from  the  outset 
been  a  party  thereto/^' 

i.  Persons  Responsible  Oz'er. — Notice  of  Suit  and  Opportunity  to  Defend  as 
Concluding  Persons  Ultimately  Liable. — When  a  person  is  responsible  over  to 


64.  Judgment  or  decree  for  or  against 
assignor     conclusive     upon     assignee. — A 

former  suit  in  chancery  between  the  origi- 
nal parties  to  a  mortgage  involving  di- 
rectly the  validity  of  that  instrument,  in 
which  suit  a  bill  to  foreclose  was  dis- 
missed upon  the  ground  that  the  mort- 
gage was  void,  is  good  evidence  in  an 
ejectment  brought  by  the  assignee  claim- 
ing to  recover  by  virtue  of  the  same  mort- 
gage. Smith  V.  Kernochen,  7  How.  198, 
13   L.    Ed.   660. 

A.,  the  lawful  holder  of  coupons  de- 
tached from  bonds  issued  by  a  county  in 
Kansas,  applied  to  a  court  of  competent 
jurisdiction  for  a  mandamus  to  compel  the 
county  commissioners  to  pay  such  of 
them  as  were  then  due,  and  levy  a  tax 
sufficient  to  pay  those  shortly  thereafter 
falling  due.  The  commissioners  denied 
the  validity  of  the  bonds  and  the  obliga- 
tion of  the  county  to  pay  them.  Judg- 
ment was  rendered  for  the  defendants. 
Subsequently,  A.  delivered  the  same  cou- 
pons to  B.,  to  be  collected  for  the  benefit 
of  A.  B.  brought  suit.  Held,  that  the 
judgment  was  a  bar  to  the  suit.  Block  v. 
Commissioners,  99  U.  S.  G86,  2.")  L.  Ed. 
491. 

In  Adams  r.  Preston,  22  How.  47.'?,  16 
L.  Ed.  273,  it  was  held  that  the  complain- 
ant had  no  equitable  claim  to  relief,  his 
assignors  having  no  mortgage  lien  on  the 
property,  when  the  judgments  were  as- 
signed  to  the   coni]ilainant. 

Generally,  as  to  the  rule  that  the  as- 
signee takes  subject  to  equities,  see  the 
title    ASSION'MENTS,    vol.    2,    p.    .''.so. 

As  to  the  effect  of  the  assignment  of 
judgments,  see  the  title  JUDGMENTS 
AND    DECREES,   vol.    7,   p.    .544. 

65.  Tenant  in  possession  at  commence- 
ment or  ejectment  suit  not  bound  unless 
a  party.— Dull  v.  P>lackman.  lOO  U.  S.  24:5, 
42    L.    Ed.    73.3. 


66.  Landlord  concluded  by  judgment 
against  tenant  where  notified  of  action. — 

Carr  i:  United  States,  9S  U.  S.  433,  2.5 
L.    Ed.    209. 

Rule  not  applicable  to  tenants  of  United 
States. — See  post,  "Federal  or  State  Gov- 
ernment and  Its  Tenants  or  Agents,"'  IV, 
B,  2,  u. 

As  to  the  effect  of  mere  participation 
by  landlord  in  an  ejectment  suit,  employ- 
ment of  counsel,  etc.,  where  not  a  party 
of  record,  see  ante,  "Who  Are  Parties," 
IV,   B,   1,  a. 

67.  Purchasers  pendente  lite  bound  by 
result  of  litigation. — Tilton  v.  Cofield, 
93  U.  S.  163,  23  L.  Ed.  858;  Warren 
County  V.  Marcy,  97  U.  S.  96,  24  L.  Ed. 
977;  Louis  v.  Brown  Tp.,  109  U.  S.  162, 
27  L.  Ed.  892;  Whiteside  7'.  Haselton,  110 
U.  S.  296,  28  L.  Ed.  152;  Scotland  County 
z>.  Hill,  132  U.  S.  183,  28  L.  Ed.  692;  Lytle 
7'.  Lansing,  147  U.  S.  59,  37  L.  Ed.  78; 
Kerr  v.  Watts,  6  Wheat.  550,  5  L.  Ed. 
328;  Osborn  v.  United  States  Bank,  9 
Wheat.  738,  6  L.  Ed.  204.  See,  generally, 
the  title   LIS   PENDENS,  vol.  7,  p.   1051. 

"The  law  is  that  he  who  intermeddles 
with  property  in  litigation  does  it  at  his 
peril,  and  is  as  conclusively  bound  by  the 
results  of  the  litigation,  whatever  they 
may  be,  as  if  he  had  been  a  party  to  it 
from  the  outset.  Inloe's  Lessee  z'.  Har- 
vey, 11  Md.  524;  Salsbury  z'.  Benton,  7 
Lans.  352;  Harrington  z'.  Slade,  19  Barb. 
S.  C.  162;  1  Story's  Eq..  §  406."  Tilton  v. 
Coficld,  93   U.  S.   163,  23   L.   Ed.  858. 

A  purchaser  of  premises,  after  suit 
brought  for  their  sale  under  foreclosure 
proceedings,  but  not  from  a  party  to  such 
suit,  or  from  any  one  who  had  acquired 
his  interest  subsequent  to  its  commence- 
ment, does  not  come  within  the  meaning 
of  the  rule  which  makes  the  decree  bind 
parties    purchasing   pendente    lite.    Terrell 
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another,  either  by  operation  of  law  or  by  express  contract,  and  he  is  duly  notified 
of  the  pendency  of  the  suit,  and  requested  to  take  upon  him  the  defense  of  it, 
he  is  no  longer  regarded  as  a  stranger,  because  he  has  the  right  to  appear,  and 
defend  the  action,  and  has  the  same  means  and  advantages  of  controverting  the 
claim  as  if  he  were  the  real  and  nominal  party  upon  the  record.  In  every  such 
case  if  due  notice  is  given  to  such  person,  the  judgment,  if  obtained  without 
fraud  or  collusion,  will  be  conclusive  against  him,  whether  he  had  appeared  or 
not.^^  According  to  some  decisions,  an  express  notice  to  such  person  to  defend 
the  suit  is  not  necessary;  if  he  knew  that  the  suit  was  pending  and  could  have 
defended  it,  he  will  be  concluded  by  the  judgment  as  to  the  amount  of  the 
damages.^'^ 

As  to  effect  of  participation  of  warrantor  or  indemnitor  in  defense  of 
suit,  see  ante,  "Who  Are  Parties,"  IV,  B,  1,  a. 

j.  Principal  and  Surety  or  Guarantor. — A  judgment  against  a  principal  is 
properly  admitted  as  evidence  against  the  surety  on  the  bond  of  such  principal,"'^ 


V.  AUison,  21  Wall.  289,  293,  22  L.  Ed. 
G34. 

As  to  the  application  and  qualification 
of  this  rule  in  the  case  of  purchasers  of 
negotiable  securities,  see  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  302. 

As  to  application  of  this  rule  to  pur- 
chasers of  municipal  securities,  etc., 
pendente  lite,  see  the  title  .MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES,  vol.  8,  p.  650. 

68.  Notice  and  opportunity  to  defend 
as  concluding  person  responsible  over.^ 
Washington  Gas  Light  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  40  L.  Ed.  712; 
Robbins  v.  Chicago,  4  Wall.  657,  18  L. 
Ed.  427;  Chicago  v.  Robbins,  2  Black  418, 
17   L.   Ed.  298. 

"In  Oceanic  Steam  Navigation  Co.  v. 
Compania  Transatlantica  Espanola,  144 
N.  Y.  663,  665,  the  rule  is  thus  stated,  'It 
is  sufficient  that  the  party  against  whom 
the  ultimate  liability  is  claimed  is  fully 
and  fairly  informed  of  the  claim,  and  that 
the  action  is  pending,  with  full  oppor- 
tunity to  defend  or  participate  in  the  de- 
fense. If  he  then  neglects  or  refuses  to 
make  any  defense  he  may  have,  the  judg- 
ment will  bind  him  in  the  same  way  and 
to  the  same  extent  as  if  he  had  been  made 
a  party  to  the  record.'  "  Washington  Gas 
Light  Co.  V.  District  of  Columbia,  161  U. 
S.  316,  40  L.  Ed.  712. 

In  a  case  of  guaranty  and  indemnity,  a 
judgment  against  the  person  to  be  in- 
demnified, if  fairly  obtained,  especfially  if 
obtained  on  notice  to  the  grantor,  is  ad- 
missible in  evidence  in  a  suit  against  him 
on  his  contract  of  indemnity.  Clarke  v. 
Carrington,  7  Cranch  308,  3  L.  Ed.  354. 
And  see  Smeltzer  v.  White,  92  U.  S.  390, 
394,    23    L.    Ed.    508. 

69.  Express  notice  to  defend  not  es- 
sential.—Chicago  T'.  Robbins.  2  Black  418, 
17  L.  Ed.  298;  Robbins  v.  Chicago,  4  Wall. 
657,   18   L.    Ed.   427. 

"It  is  well  settled  that  a  municipal  cor- 
poration having  the  exclusive  care  and 
control  of  the  streets,  is  obliged  to  see 
that  they  are  kept  safe  for  the  passage  of 
persons  and  prf)perty,  and  to  abate  all 
nuisances    that     might     prove     dangerous; 


and  if  this  plain  duty  is  neglected,  and 
any  one  is  injured,  it  is  liable  for  the  dam- 
ages sustained.  The  corporation  has, 
however,  a  remedy  over  against  the  party 
that  is  in  fault,  and  has  so  used  the 
streets  as  to  produce  the  injury,  unless 
it  was  also  a  wrongdoer.  If  it  was 
through  the  fault  of  Robbins  that  Wood- 
bury was  injured,  he  is  concluded  by  the 
judgment  recovered,  if  he  knew  that  the 
suit  was  pending  and  could  have  de- 
fended it.  An  express  notice  to  him  to 
defend  the  suit  was  not  necessary  in  or- 
der to  charge  his  liability.  Barney  v. 
Dewey  (13  John.,  p.  226);  Warner  v.  Mc- 
Gany  (4  Vt.  500);  Beers  v.  Pinney  (12 
Wend.  309).  He  knew  that  the  case  was 
in  court;  was  told  of  the  day  of  trial; 
was  applied  to  to  assist  in  procuring  testi- 
mony; and  wrote  to  a  witness,  and  is  as 
much  chargeable  with  notice  as  if  he  had 
been  directly  told  that  he  could  contest 
Woodbury's  right  to  recover,  and  that  the 
city  would  look  to  him  for  indemnity.'' 
Chicago  V.  Robbins,  2  Black  418,  17  L.  Ed. 
298.  See  the  title  STREETS  AND 
HIGHWAYS. 

70.  Surety  concluded  by  judgment  or 
decree  against  principal. — A  principal  in 
a  bond  may  be  liable  beyond  the  stipula- 
tions of  the  instrument,  independently  of 
them,  but  so  far  as  his  liability  in  conse- 
quence of  the  bond,  and  by  force  of  its 
terms,  his  surety  is  bound  with  him.  There 
may  be  special  defenses  for  a  surety  aris- 
ing out  of  circumstances,  but  in  their  ab- 
sence whatever  concludes  his  principal  as 
an  obligor  concludes  him.  He  cannot  at- 
tack collaterally  a  judgment  or  decree 
rendered  against  one  for  whose  fidelity  to 
his  trust  he  has  bound  himself.  Stovall 
V.   Banks,   10  Wall.   583.   19   L.   Ed.   1036. 

As  to  the  liability  of  sureties  on  bonds 
of  particular  persons  or  classes  of  per- 
sons,  sec    the    appropriate   titles. 

Sureties  on  bond  of  public  officer  bound 
by  judgment  against  him. — In  Moses  v. 
United  States,  166  U.  S.  571,  41  L.  Ed. 
1119,  it  was  held  that  although  the  sure- 
ties on  the  bond  of  a  public  officer  were 
not  parties  to  the  judgment  rendered 
against    such    officer    for    failure    to    faith- 
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or  to  charge  a  guarantor  under  his  letter  of  guaranty.' ^  If  a  judgment  is  obtained 
against  a  surety,  the  amount  of  it  being  fixed  by  a  judgment  previously  obtained 
against  his  principal,  the  former  judgment  cannot  be  reversed  on  error  as  for 
an  amount  too  small  though  the  latter  should  be  afterwards  reversed  for  such 
reason  J  2 

k.  Triistees  and  Ccstiiis  Que  Trust. — In  General. — It  has  been  held  that  the 
general  rule  of  equity  that  all  persons  are  to  be  made  parties  who  are  legally  or 
beneficially  interested  in  the  subject  matter  and  result  of  the  suit,'^^  extends  in 
most  cases  to  trustees  and  cestuis  que  trust."-* 

Judgment  against  Trustee  as  Concluding  Beneficiaries. — It  cannot  be 
doubted,  however  that,  under  some  circumstances,  a  trustee  may  represent  his 
beneficiaries  in  all  things  relating  to  their  common  interest  in  the  trust  property. 
He  may  be  invested  with  such  powers  and  subjected  to  such  obligations  that  those 
for  whom  he  holds  will  be  bound  by  what  is  done  against  him,  as  well  as  by 


fully  expend  and  honestly  account  for 
public  moneys,  yet  such  judgment  was 
properly  admitted  in  evidence  against  the 
surety. 

"One  other  objection  was  taken  upon 
the  trial,  and  that  was  to  the  admission  of 
the  judgment  recovered  against  Howgate 
by  the  government.  Neither  surety  was 
a  party  to  that  judgment  which  was  solely 
against  Howgate,  and  the  record  in  that 
case  was  admitted  in  evidence  under  the 
objection  and  exception  of  the  defendants. 
We  are  of  opinion  that  the  judgment  was 
properly  admitted  in  evidence  against  the 
surety.  It  proved,  at  least,  prima  facie  a 
breach  of  the  bond  by  showing  the 
amount  of  public  moneys  which  Howgate 
the  principal  had  failed  to  faithfully  ex- 
pend and  honestly  account  for.  It  was 
far  beyond  the  penalty  in  the  bond,  and, 
unexplained,  the  judginent  was  sufficient 
evidence  of  the  breach  of  condition. 
Drummond  v.  Prestman,  12  Wheat.  515, 
6  L.  Ed.  712;  United  States  v.  AUsbury,  4 
Wall.  186,  18  L.  Ed.  321;  McLaughlin  v. 
Bank,  7  How.  220,  12  L.  Ed.  675;  Stovall 
V.  Banks,  10  Wall.  583,  19  L.  Ed.  1036; 
Washington  Ice  Co.  v.  Webster,  125  U. 
S.  426,  31  L.  Ed.  799."  Moses  v.  United 
States,    166    U.    S.    571,    41    L.    Ed.    1119. 

Dockets  and  records  showing  receipt  of 
money  by  marshal  evidence  against  sure- 
ties.— The  dockets  and  records  of  a  court, 
showing  that  money  has  been  received  by 
a  marshal  or  his  deputies,  under  execu- 
tions, are  good  evidence  in  a  suit  against 
his  sureties.  The  acts  of  the  court  must, 
in  the  first  instance,  be  presumed  to  be 
regular,  and  in  conformity  with  settled 
usage;  and  are  conclusive  until  reversed 
by  a  competent  authority.  Williams  v. 
United  States,  1   How.  290,  11   L.   Ed.   135. 

Judgment  against  guardian  as  binding 
sureties  on  bond. — Where  the  guardian  of 
a  ward  sues  to  enjoin  the  collection  of 
taxes,  by  the  state,  on  land  of  the  ward, 
a  judgment  in  that  suit  is  res  judicata  in 
a  subsequent  action  by  the  state  against 
the  sureties  on  the  guardian's  bond  to  re- 
cover tl^c  amount  of  such  taxes.  Baldwin 
V.  Mfrvlard,  179  U.  S.  220,  222,  45  L.  Ed. 
160. 


Conclusive  against  sureties  on  replevin 
bond  conditioned   to  abide   event  of  suit. 

—Where  the  value  of  goods  in  a  re- 
plevin suit  is  found  by  a  jury  and  judg- 
inent entered  thereon,  the  fact  so  found 
is  conclusive,  not  only  upon  the  parties 
to  the  replevin  suit,  but  upon  those  who 
became  sureties  on  the  bond  to  abide  by 
its  event.  Washington  Ice  Co.  v.  Web- 
ster, 125  U.  S.  426,  31  L.  Ed.  799. 

"The  sureties  in  the  replevin  bond  were 
represented  in  the  replevin  suit  by  the 
plaintiff  therein,  and  were  identified  with 
it  in  interest,  and  claimed  in  privity  with 
it,  so  as  to  be  concluded  by  the  proceed- 
ings in  that  suit.  1  Greenl.  on  Ev.,  § 
523."  Washington  Ice  Co.  v.  Webster, 
125  U.  S.  426,  31  L.  Ed.  799.  See,  gen- 
erally, the  title  REPLEVIN,  ante,  p.  717. 

Sureties    in    an    administration    bond 

See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, vol.  6,  p.  175. 

Securities  to  an  injunction  bond  cannot 
go  behind  the  decree  to  raise  a  question 
of  illegality  as  to  an  agreeinent  on  which 
it  is  founded.  Oelrichs  v.  Spain,  15  Wall. 
211,  21  L.  Ed.  43.  See  the  title  INJUNC- 
TIONS, vol.  6,  p.   1022. 

As  to  the  affirmance  of  an  appeal  as  fix- 
ing liabilities  of  sureties  on  an  appeal 
bond,  see  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.  190. 

71.  Judgment  against  principal  as  evi- 
dence to  charge  guarantor. — The  record 
of  a  judgment  confessed  by  a  principal 
to  a  creditor  for  a  debt  due  is  admissible 
in  evidence  to  charge  a  surety  who  had 
guaranteed  the  debt  to  the  creditor. 
Drummond  v.  Prestman,  12  Wheat.  515, 
6  L.  Ed.  712.  And  see  Washington  Ice 
Co.  V.  Webster,  125  U.  S.  426,  31  L  Ed 
799. 

72.  Effect  of  reversal  of  judgment 
against  principal  for  inadequacy. — United 
States  V.  Allshury,  4  Wall.  186.  18  L  Ed. 
321. 

73.  General  rule  in  equity  as  to  parties. 
—See  Iho   title   PARTIES,  vol.   9,  p.   37. 

74.  Application  of  rule  to  trustees  and 
cestuis  que  trust.— Caldwell  v.  Taqgart  4 
Pet.  190.  7  L.  Ed.  828.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.   8.  p.   502. 
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what  is  done  by  him.  Hie  difficuhy  Hes  in  ascertaining  whether  he  occupies  such 
a  position,  not  in  determining  its  etifect  if  he  does."^^  If  he  has  been  made  such 
a  representative,  it  is  well  settled  that  his  beneficiaries  are  not  necessary  parties 
to  a  suit  by  him  against  a  stranger  to  enforce  the  trust,  or  to  one  by  a  stranger 
against  him  to  defeat  it  in  whole  or  in  part."^  In  such  cases  the  trustee  is  in 
court  for  and  on  behalf  of  the  beneficiaries;  and  they,  though  not  parties,  are 
bound  by  the  judgment,  unless  it  is  impeached  for  fraud  or  collusion  between 
him  and  the  adverse  party.''^  Where  persons  are  made  trustees  for  the  payment 
of  debts  and  legacies,  a  suit  may  be  sustained  in  which  the  trustees  only  are 
either  plaintiffs  or  defendants,  without  joining  the  creditors  or  legatees  for  whom 
they  are  trustees,  and  whose  rights  and  interests  are  directly  involved  in  the 
case.'^^  The  principle  underlying  the  rule  now  under  consideration  has  always 
l)een  applied  in  proceedings  relating  to  railway  mortgages,  where  a  trustee  holds 
the  security  for  the  benefit  of  bondholders."^  Such  a  trustee  to  whom  a  railroad 
company  has  executed  a  mortgage  upon  his  property,  to  secure  the  payment  of 
its  bonds,  represents  the  bondholders  in  all  legal  proceedings  carried  on  by  him 
affecting  his  trust,  to  which  they  are  not  actual  parties,  and  whatever  binds  him, 
if  he  acts  in  good  faith,  binds  them.^^  Where  a  bill  is  filed  by  a  trustee  foi 
l)ondhoIders  to  foreclose  and  the  bondholders  are  not  made  parties  to  the  fore- 
closure suit,  whatever  forecloses  the  trustee,  in  the  absence  of  fraud  or  bad  faith, 
forecloses  them.''^  The  assignee  of  a  bond  and  mortgage,  who,  by  the  terms  of 
the  assignment,  holds  it  as  collateral  security  for  the  payment  of  another  debt, 
may,  under  the  provisions  of  a  state  code,  authorizing  suits  by  the  trustee  of  an 
express  trust  without  joining  with  him  the  person  for  whose  benefit  the  suit  is 
prosecuted,  sue,  without  making  his  assignor  a  party  to  the  suit.  And  if  on  such 
a  suit  the  debtor  seeks  to  recoup  a  certain  amount  from  the  mortgage  debt,  and 
judgment  goes  accordingly  for  less  than  the  amount  of  the  same,  the  original 
assignor  cannot  bring  suit  for  any  balance.  He  is  concluded  by  the  former 
proceedings. ■''- 

Judgment  against  Cestuis  Que  Trust  as  Evidence  against  Trustee.— 
It  would  seem  that  a  party  to  a  suit  in  which  a  judgment  was  rendered  against 


75.  Kerrison  v.  Stewart,  93  U.  S.  155, 
23  L.  Ed.  843.  See,  generally,  the  title 
TRUSTS   AND   TRUSTEES. 

76.  Kerrison  v.  Stewart,  93  U.  S.  155.  23 
L.  Ed.  843;  Vctterlcin  v.  Barnes,  124  U.  S. 
169,  31   L.   Ed.   400. 

77.  Judgment  against  trustee  binding 
on  cestuis  que  trust  in  absence  of  fraud  or 
collusion. — Kerrison  t'.  Stewart,  O:!  U.  S. 
155,  23  L.  Ed.  843;  Manson  v.  Duncanson, 
16G  U.  S.  533,  41  L.  Ed.  1105;  Kent  v. 
Lake  Superior,  etc..  Co.,  144  U.  S.  75,  36 
L.  Ed.  352;  Vetterlein  v.  Barnes,  124  U. 
S.  169,  31  L.  'Ed.  400;  Bcals  v.  Illinois, 
etc.,  R.  Co.,  133  U.  S.  290,  33  L.  Ed.  608; 
Corcoran  v.  Chesapeake,  etc..  Canal  Co., 
T)4  U.  S.  741,  24  L.  Ed.  190;  Richter  v. 
Jerome,  123  U.  S.  233,  31  L.  Ed.  132;  Shaw 
V.  Railroad  Co.,  100  U.  S.  605,  25  L.  Ed. 
757;  Keokuk,  etc.,  R.  Co.  v.  Missouri,  152 
U.    S.   301,   38    L.    Ed.   450. 

78.  Trustees  for  payment  of  debts  or 
legacies  may  sue  or  be  sued  without  join- 
ing creditors  or  legatees. — Manson  v. 
Duncanson.  160  U.  S.  5;',:;,  41  L.  ImI.  1105. 
See.  generallv,  the  title  TRUSTS  AND 
TRUSTEES.' 

79.  Trustees  holding  securities  for  bene- 
fit of  bondholders. — Kerrison  7.  Stewart, 
03    U.    S.    155.    23    L.    Ed.    S43. 

80.  Bondholders  concluded  equally  with 
trustee    acting    in     good     faith. — Shaw     v. 


Railroad  Co.,  100  U.  S.  605,  25  L.  Ed. 
757;  Kerrison  v.  Stewart,  93  U.  S.  155,  23 
L.  Ed.  843;  Corcoran  v.  Chesapeake,  etc., 
Canal  Co.,  94  U.  S.  741,  24  L.  Ed.  190; 
Richter  v.  Jerome,  123  U.  S.  233,  31  L. 
Ed.  132;  Beals  v.  Illinois,  etc.,  R.  Co.,  133 
U.    S.    290,    295,   33    L.    Ed.   608. 

The  fact  that  one  of  the  parties  then 
appeared  as  a  trustee  for  the  bondhold- 
ers does  not  render  the  decree  less  con- 
clusive in  a  suit  where  his  individual 
rights  in  the  same  subject  matter  are  in- 
volved. Tf  he,  at  that  time,'  owned  any 
such  bonds  or  coupons,  he  is  hound,  be- 
cause he  was  representing  himself.  If 
he  bought  them  since,  he  is  bound  as 
privy  to  the  person  who  was  represented. 
Corcoran  v.  Chesapeake,  etc..  Canal  Co., 
94  U.   S.   741,  24  L.   Ed.  190. 

81.  Richter  v.  Jerome,  123  U.  S.  233,  31 
L.  Ed.  132;  Kent  v.  Lake  Superior,  etc., 
Co.,    144    U.    S.    75,    36    L.    Ed.    352. 

82.  Conclusiveness  of  judgment  by  as- 
signee suing  as  trustee  of  express  trust. 
—Chew  7'.  r>ruma,t,rcn.  13  Wall.  497.  20  L. 
Ed.  663,  decided  in  accordance  with  the 
111th  and  113th  sections  of  the  New 
York  Code  of  Procedure  making  such  an 
assi,gnee  the  trustee  of  an  express  trust, 
and  authorizing  him  to  sue  as  such.  See, 
generallv.  the  title  TRUSTS  AND 
TRUSTEES. 
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him,  cannot  avoid  the  legal  effect  of  such  judgment  by  employing  the  name  of 
a  trustee  in  a  subsequent  suit;  but  that  the  record  of  a  judgment  against  a  person 
in  a  former  suit  in  which  he  was  defendant  may  be  admitted  in  evidence  in  a 
subsequent  action  in  which  such  person  is  the  real  party  in  interest,  though 
nominally  brought  by  his  trustee. ^^ 

1.  Corporations  and  Stockholders. — This  is  treated  elsewhere.^"* 

m.  Corporations  and  Receivers. — See  the  title  Receivers,  ante,  p.  538. 

n.  Personal  Representatives  and  Decedents. — Executors  are  privies  to  their 
testator,  as  are  administrators  to  the  intestate,  and  will  be  estopped  by  a  judgment 
against  them.^^ 

o.  Personal  Representatives  Qualified  in  Different  Jurisdictions. — See  the  title 
Executors  and  Administrators,  vol.  6,  p.  185. 

p.  Personal  Representatives  and  Heirs  or  Devisees. — It  would  seem  to  be  well 
established  that  a  judgment  against  an  executor  or  administrator  is  not  binding 
on  heirs  or  devisees,  and  cannot  be  given  in  evidence  against  them.^^ 

q.  Administrator  and  Administrators  De  Bo)iis  Non. — See  the  title  Executors 
AND  Administrators,  vol.  6,  p.  191. 

r.  Heirs  and  Ancestor. — Heirs,  being  in  privity  with  their  ancestor,  are  bound 
equally  with  him  by  a  judgment  or  decree.^" 

s.  Officer  and  Deputy. — The  fact  that  an  under  sheriff',  as  an  individual,  was  a 
party  to  a  replevin  suit,  will  not  conclude  a  sheriff  in  possession  of  the  property 
under  a  writ  of  attachment,  where  he  was  not  a  party  to  such  replevin  suit,  was 
not  served  with  process,  did  not  appear  and  did  not  defend. ^^ 

t.  Public  Officer's  and  Successors  in  Office. — The  mere  fact  that  there  is  a 
change  in  the  person  holding  a  public  office  does  not,  it  would  seem,  destroy  the 
effect  of  the  thing  adjudged,  but  a  judgment  rendered  against  him  as  such  officer 
wdll  bind  his  successor  in  office. '^^ 

u.  Federal  or  State  Government  and  Its  Tenants  or  Agents. — It  has  been  held 
that  the  United  States  or  a  state  cannot  be  estopped  by  proceedings  against  its 
tenants  or  agents  ;^^  and  no  officer  of  the  government  can,  by  defending  a  suit 


83.  Calhoun  z-.  Dunning,  4  Dall.  120,  1 
L.   Ed.   767. 

84.  Stockholder  concluded  by  decree 
against  corporation, — See  the  title  STOCK 
AND  STOCKHOLDERS.  And  see  the 
title  BANKS  AND  BANKING,  vol.  3,  p. 
152.  See,  also,  as  to  defense  of  ultra 
vires,  the  title  CORPORATIONS,  vol.  4, 
p.    746. 

85.  Privity  between  personal  represent- 
ative and  decedent, — Stacy  v.  Thrasher, 
6  How.  44,  12  L.  Ed.  337;  Hill  z'.  Tucker, 
13  How.  458,  14  L.  Ed.  223;  Goodall  v. 
Tucker,  13  How.  4fi9,  14  L.  Ed.  227;  John- 
son V.  Powers,  139  U.  S.  156,  35  L.  Ed. 
112;  McLaughlin  v.  Bank,  7  How.  220,  12 
L.  Ed.  675.  And  see  Butler  v.  Eaton,  141 
U.    S.   240,   35   L.    Ed.    713. 

86.  Judgment  against  personal  repre- 
sentatives not  binding  on  heirs  or  dev- 
isees.— Deneale  t'.  Archer,  8  Pet.  528.  8 
L.  Ed.  1034;  Ingle  v.  Jones,  9  Wall.  486, 
10  L.  Ed.  621;  McLaughlin  v.  Bank,  7 
How.  220.   12  L.  Ed.  675. 

87.  Heirs  in  privity  with  ancestor. — 
Shields  v.  Schifif,  124  U.  S.  351.  31  L.  Ed. 
445;  Avegno  v.  Schmidt,  113  U.  S.  293, 
28    L.    Ed.    976. 

In  Avegno  r.  Schmidt,  113  U.  S.  293,  29 
L.  Ed.  976,  it  was  held  that  there  was 
such  a  privity  between  a  person  whose 
life  estate  had  been  condemned  under  the 

10  TT  S  Rnr.— 4R 


confiscation  act  of  July  17th,  1862,  and 
his  heirs,  that  the  latter  were  bound  by 
a  suit  and  decree  to  enforce  a  mortgage 
executed  by  their  ancestor  containing  the 
pact  de  non  alienando,  to  which  the  an- 
cestor alone  had  been  made  a  party.  See, 
also.  Shields  v.  Schifif,  124  U.  S.  351,  31 
L.  Ed.  445;  Dupasseur  v.  Rochereau,  21 
Wall.  130,  22  L.  Ed.  588.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  452. 

88.  Judgment  against  deputy  sheriff  not 
conclusive  on  sheriff. — Geekie  v.  Kirby 
Carpenter  Co.,  100  U.  S.  370,  27  L.  Ed, 
157. 

89.  Judgment  against  public  officer  as 
concluding  successor. — City  of  New  Or- 
leans 7'.  Citizens'  Bank,  167  U.  S.  371.  43 
L.  Ed.  202,  citing  Scotland  County  7'.  Hill, 
112  U.  S.  183,  28  L.  Ed.  692;  Harshman 
V.  Knox  County,  122  U.  S.  306,  30  L.  Ed. 
1152.  See,  generally,  the  title  PUBLIC 
OFFICERS,    ante.    p.    363. 

90.  Federal  or  state  government  not 
concluded  by  judgments  against  tenants 
or  agents, — Carr  7'.  United  States,  98  U. 
S.  433,  25  L.  Ed.  209;  James  7'.  Campbell, 
104  U.  S.  356,  26  L.  Ed.  786.  And  see 
United  States  v.  Lte,  106  U.  S.  196,  27 
L.    Ed.    171. 

The  United  States  filed  a  bill  to  quiet 
the   title  to  certain   lots   in   its   possession 


754 


RES  ADJUDICATA. 


against  private  persons,  conclude  the  government  by  the  judgment  rendered  in 
such  suit.''*^ 

V,  Joint  and  Joint  and  Several  Obligors — (1)  Joi)it  Obligors. — The  common- 
law  rule  is  that  a  judgment  against  one  upon  a  contract,  merely  joint,  of  several 
persons,  thougli  unsatisfied,  bars  an  action  against  the  others,''-  though  the  latter 
were  dormant  partners  of  the  defendant  in  the  original  action,  and  this  fact  was 
unknown  to  the  plaintiff  when  that  action  was  commenced. ''•^ 

Under  Statute. — As  to  the  statutory  changes  in  many  of  the  states,  allowing 
proceedings  against  those  joint  debtors  served,  and  judgment  against  all,  or 
providing  that  an  action  may  be  brought  against  any  or  all  persons  jointly  bound 
by  contract,  see  the  title  Judgments  and  Decrees,  vol.  7,  p.  544. 

(2)  Joint  and  Several' Obligors. — Where  the  contract  is  joint  and  several,  the 
promisee  or  obligee  may  elect  to  sue  the  promisors  or  obligors  jointly  or  severally, 
subject  to  the  limitation  that  if  the  plaintiff  obtains  a  joint  judgment  he  cannot 
afterwards  sue  the  parties  separately,  for  the  reason  that  the  contract  or  bond 
is  merged  in  the  judgment, ^^  nor  can  he  maintain  a  joint  action  after  he  has 
recovered  a  judgment  against  one  of  the  parties,  as  the  prioi  judgment  is  a 
waiver  of  his  right  to  pursue  a  joint  remedy. »^ 


in  San  Francisco;  the  defendant  set  up, 
by  way  of  estoppel,  judgments  in  eject- 
ment rendered  by  the  state  courts  at  the 
suit  of  his  grantor,  against  officers  of  the 
government  then  in  possession  as  its 
agents,  in  whose  behalf  the  district  at- 
torney, and  additional  counsel,  employed 
by  the  secretary  of  the  treasury,  ap- 
peared. The  title  was  contested  on  the 
trial.  Held,  that  these  facts  constitute  no 
estoppel  against  the  government,  al- 
though, in  California,  a  judgment  in  eject- 
ment is,  in  ordinary  cases,  an  estoppel 
against  the  tenant  in  possession,  and  the 
landlord  who  had  notice  of  the  suit.  Carr 
V.  United  States,  98  U.  S.  433,  25  L.  Ed. 
200. 

91.  Officer  cannot  conclude  govern- 
ment by  defending  suit  against  private 
individuals.— United  States  v.  Lee,  106  U. 
S.   196,  27   L.   Ed.   171. 

A  judgment,  in  an  action  between  A. 
and  B.,  that  the  former  is  entitled  to  the 
possession  of  property  in  question,  the 
latter  claiming  he  holds  by  state  au- 
thority, but  showing  no  valid  authority, 
will  not  conclude  the  state  from  claiming 
the  property  when  it  was  not  a  party  to 
the  suit.  Tindal  v.  Wesley,  167  U.  S. 
'^'04  223  42  h-  Ed.  137.  See  the  titles 
PARTIES,  vol.  9,  p.  34;  ST.^TES; 
UNITED    STATES. 

92.  Common-law  rule  as  to  effect  of 
judgment  against  one  joint  contractor. — 
Mason  f.  Eldred,  6  Wall.  231,  18  L.  Ed. 
783;  United  States  v.  Ames,  99  U.  S.  3."i, 
25  L.  Ed.  295;  Sessions  v.  Johnson,  95  U. 
S  347,  24  L.  Ed.  598.  And  see  Aben- 
droth  T-  Van  Dolsen.  131  U.  S.  66,  33  L. 
Ed.    57. 

When  the  contract  is  joint  and  not 
joint  and  several,  the  entire  cause  of  ac- 
tion is  merged  in  the  judprnont.  Mason 
r.  Eldred,  6  Wall.  231.  18  L.  Ed.  783; 
United  States  v.  Ames,  99  U.  S.  35,  25  L. 
Ed.   295. 

A  bond  accepted  by  the  court  upon  or- 
dering the  delivery  to  the  claimant  of 
property    seized     in     admiralty,    is   in    the 


subsequent  proceedings  a  substitute  for 
the  property.  A  decree  rendered  on  such 
a  bond  given  with  sureties  by  the  claim- 
ant at  the  request  and  for  the  benefit  of 
Ins  firm,  to  which  the  property  so  de- 
livered to  him  belonged,  bars  a  suit 
.-'gainst  the  other  partners.  United  States 
V.  Ames.  99  U.  S.  35,  25  L.   Ed.  295. 

In  Sheehy  r.  Mandeville,  6  Cranch  253, 
3  L.  Ed.  215,  it  was  held  that  a  several 
suit  and  judgment  against  one  of  two 
joint  makers  of  a  promissory  note  was 
no  bar  to  a  joint  action  against  both 
upon  the  same  note.  This  case  was,  how- 
ever commented  on,  and  in  effect  over- 
ruled, in  Mason  v.  Eldred,  6  Wall.  231,  18 
L.    Ed.    783. 

Even  without  satisfaction  a  judgment 
against  one  of  two  or  more  joint  con- 
tractors is  a  bar  to  an  action  against  the 
others,  within  the  principles  of  the 
maxim  transit  in  rem  judicatam,  the  cause 
of  action  being  changed  into  matter  of 
record.  United  States  z'.  Ames.  99  U.  S. 
35,    25    L.    Ed.    295. 

Rule  inapplicable  to  adjudications  in 
bankruptcy. — See  the  title  B  A  N  K- 
RUPTCY.  vol.   2,  p.   867.      , 

93.  Rule  applicable  to  dormant  part- 
ners, etc.— Mason  z:  Eldred.  6  Walll.  231, 
18    L.    Ed.    783. 

94.  Plaintiff  obtaining  joint  judgment 
cannot  sue  parties  separately. — United 
States  f.  Ames,  99  U.  S.  35,  25  L.  Ed.  295; 
Sessions  z:  Johnson,  95  U.  S.  347.  349,  24 
L.  Ed.  598;  United  States  v.  Price,  9 
How.   83,   13   L.   Ed.   56._ 

Where  there  were  joint  and  several 
bonds  given  for  duties,  and  the  United 
States  had  recovered  a  joint  judgment 
against  all  the  obligors,  and  then  the 
surety  died,  it  was  not  allowable  for  the 
United  States  to  proceed  in  equity  against 
the  executor  of  the  deceased  surety  for 
the  purno^e  of  holding  the  assets  respon- 
sible. Ignited  States  z:  Price,  9  How.  83. 
13   L.    Ed.    56. 

95.  Judgment  ao^ainst  one  as  waiving 
right    to     pursue     joint      remedy. — United 
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w.  Joint  Tort  Feasors. — The  rule  in  this  country,  unHke  that  in  England,  is 
that  a  judgment  against  one  joint  tort  feasor,  without  full  satisfaction,  is  no 
bar  to  an  action  against  any  one  of  the  other  wrongdoers,  for  the  same  injury.^** 
The  party  injured  can,  however,  have  but  one  satisfaction  for  the  same  injury.^^ 
While  the  person  injured  by  the  joint  action  of  two  or  more  wrongdoers,  may 
proceed  against  all  the  wrongdoers  jointly,  or  may  sue  them  all  or  any  one  of 
them  separately,  yet  if  he  sues  them  all  jointly,  and  has  judgment,  he  cannot 
afterwards  sue  any  one  of  them  separately;  or,  if  he  sues  any  one  of  them 
separately,  and  has  judgment,  he  cannot  afterwards  seek  his  remedy  in  a  joint 
action,  because  the  prior  judgment  against  one  is,  in  contemplation  of  law,  an 
election  on  his  part  to  pursue  his  several  remedy. ^^ 

C.  Exceptions  to  Rule — 1.  Adjudications  in  Proceedings  in  Rem. — An 
apparent  exception  to  the  general  rule  that  jiidgments  or  decrees  are  binding  only 
upon  those  who  are  parties  to  the  suit  in  which  it  was  rendered  and  have  an 
opportunity  of  presenting  their  rights,  is  found  in  the  case  ot  proceedings  in 
rem,  which,  from  the  nature  of  the  thing  is  binding  on  all  persons,  as  regards 
the  status  of  the  res,'^^  unless  impeached  for  fraud. ^  It  would  seem,  however, 
that  this  exception  is  only  apparent,  for  even  in  the  case  of  proceedings  in  rem 


States  V.  Ames,  99  U.  S.  35,  25  L.  Ed. 
295;  Sessions  v.  Johnson,  95  U.  S.  347,  24 
L.    Ed.   598. 

96.  Unsatisfied  judgment  against  one 
joint  tort  feasor  no  bar  to  action  against 
another,— Birdsell  v.  Shaliol,  112  U.  S. 
485,  28  L.  Ed.  7G8;  Sessions  v.  Johnson, 
95  U.  S.  347,  24  L.  Ed.  598;  Lovejoy  v. 
Murray,  3  Wall.   1,  18   L.   Ed.   129. 

Nothing  short  of  full  satisfaction,  or 
that  which  the  law  must  consider  as  such, 
can  make  such  judgment  a  bar.  Lovejoy 
V.   Murray.   3  Wall.   1,   18   L.   Ed.  129. 

Effect  of  unsatisfied  judgment  as  vest- 
ing title  to  property  converted. — -"Ac- 
cording to  the  law  of  England,  as  well  as 
of  America,  the  owner  of  a  chattel,  which 
others  have  taken  from  him  and  con- 
verted to  their  own  use,  is  not  deprived 
of  his  property  therein  by  recovering 
judgment  for  damages  against  any  or  all 
of  them,  without  actual  satisfaction  by 
somebody."  Birdsell  v.  Shaliol,  112  U. 
S.  485,  28  L.  Ed.  768.  See  the  title  PAT- 
ENTS, vol.  9,  p.  isr,. 

97.  Only  one  satisfaction  for  same  in- 
jury.— Sessions  z\  Johnson,  95  U.  S.  347, 
24   L.   Ed.   598. 

"A  person,  who  has  suffered  injury  by 
the  joint  action  of  two  or  more  wrong- 
doers, may  have  his  remedy  against  all 
or  either,  subject,  however,  to  the  con- 
dition that  satisfaction  once  obtained  is  a 
bar  to  anv  further  proceeding.  The  .A.tlas, 
93  U.  S.  302,  315.  23  L.  Ed.  803;  Loveioy 
V.  Murrav.  3  Wall.  1,  IS  L.  Ed.  129."  The 
Beacon  field.   158   U.    S.   303.   30    L.   Ed.   on.T. 

98.  Election  as  to  joint  or  several 
remedy. — Sessions  v.  Johnson,  95  U.  S. 
347.  24  L.  Ed.  598;  Th-e  Beaconfield,  158 
U.    S.    303.    39    L.    Ed.    993. 

99.  Conclusiveness  of  proceedings  in 
rem. — Crousdon  v.  Leonard,  4  Crancli 
434.  2  L.  Ed.  670;  The  Mnrv,  9  Crancb 
126,  3  L.  Ed.  678;  The  Apollon,  9  Wheat. 
362,  6  L.  Ed.  Ill;  Ennis  v.  Smith.  14  TTow. 
400,  14  L.  Ed.  472;  Tn  the  Matters  of 
Howard,    9    Wall.    175,    19     L.     Ed.      634; 


Dupasseur  v.  Rochereau,  21  Wall.  130,  22 
L.  Ed.  588;  Michaels  v.  Post,  21  Wall. 
398,  22  L.  Ed.  520;  Windsor  v.  McVeigh, 
93  U.  S.  274,  23  L.  Ed.  914;  Gushing  v. 
Laird,  107  U.  S.  69,  27  L.  Ed.  391;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  9 
L.  Ed.  1233.  See  the  specific  titles  treat- 
ing of  proceedings  in  rem,  as,  for  in- 
stance, the  titles  ADMIRALTY,  vol.  1, 
p.  178;  PRIZE,  vol.  9,  p.  744;  REVE- 
NUE   LAWS;    etc. 

"The  decree  of  a  court  of  competent 
jurisdiction  in  rem  is,  as  to  the  points 
directly  in  judgment,  conclusive  upon  the 
whole  world."  Gelston  v.  Hoyt,  3  Wheat. 
246,    4    L.    Ed.    381. 

Rule  applicable  to  proceedings  in  rem 
in  all  courts. — In  the  case  of  Bradstreet 
V.  Neptune  Insurance  Co.,  3  Sumn.  601, 
after  stating  that  the  sentence  of  a  for- 
eign court  of  admiralty  and  prize  in  rem 
was  in  general  conclusive,  not  only  in 
respect  to  the  parties  in  interest,  but  also 
for  collateral  purposes,  and  in  collateral 
suits,  as  to  the  direct  matter  of  title  and 
property  in  judgment,  and  as  to  the  facts 
on  which  the  tribunal  professed  to  pro- 
ceed, Mr.  Justice  Story  said,  that  it  did 
not  strike  him  that  any  sound  distinction 
could  be  made  between  a  sentence  pro- 
nounced in  rem  by  a  court  of  admiralty 
and  prize,  and  a  like  sentence  pro- 
nounced by  a  municipal  court  upon  a 
seisure  or  other  proceeding  in  rem;  that 
in  each  the  sentence  was  conclusive  as 
to  the  title  and  property,  and,  tt  seemed 
to  him,  was  equally  conclusive  as  to  the 
facts  on  which  the  sentence  professed  to 
be  founded.  Windsor  v.  McVeigh,  93  U. 
S.    274.   23    L.    Ed.   914. 

1.  Conclusive  unless  impeached  for 
fraud. — ".\  judgment  in  rem  is  not  prima 
facie  evidence;  it  is  conclusive  of  the  pnjnt 
ndjudicated.  unless  imneached  for  fraud.  1 
Stark,  on  Ev.  372m."  Mutual  Benefit 
Life  Tns.  Co.  v.  Tisdale,  91  U.  S.  238,  23 
L.    Ed.   214. 


756 


RES  ADJUDICATA. 


all  persons  having  any  interest  in  the  thing  are  deemed  parties,^  are  entitled  to 
some  notification  of  the  proceedings,  beyond  that  arising  from  the  seizure  of 
the  res,^  and  have  the  right  to  intervene  pro  interesse  suo;  and  if  after  the 
lawf-.l  pubHcations  of  notice  have  been  made  they  fail  to  do  so,  they  are  con- 
sidered as  having  acquiesced  in  the  exercise  of  the  jurisdiction.-* 

2.  Adjudications  in  Proceedings  Quasi  in  Rem. — In  addition  to  proceed- 
ings strictly  in  rem,  there  are  numerous  instances  where  tlie  proceedings  are 
considered  as  being  so  far  in  the  nature  of  a  proceeding  in  rem  that  the  adjudication 
rendered  therein  upon  constructive  notice  and  without  personal  service  of  process, 
is  held  conclusive  as  to  the  res  involved,  whether  this  be  the  status  of  persons,  as, 
for  instance,  in  the  case  of  naturalization  proceedings,-''  divorce  proceedings,'^ 
proceedings  in  bankruptcy,  etc. ;"  or  the  right,  title  or  possession  of  the  thing 
involved,  as  in  the  case  of  proceedings  for  escheat,^  proceedings  involving  the 
sale  of  real  estate,^  or  the  judicial  approval  of  a  survey  of  a  claim  to  public 
lands. ^*^  So,  also,  it  has  been  held  that  the  constitution  of  a  succession  to  a 
deceased  person's  estate  partakes,  in  some  degree,  of  the  nature  of  a  proceeding 
in  rem,  in  which  all  persons  in  the  world  who  have  an}-  interest  are  deemed 
parties,  are  concluded  as  upon  res  adjudicata,  by  the  decision  of  the  ceurt  having 
jurisdiction.^^ 

3.  Judgment  as  Evidence  of  Its  Own  Rendition,  or  to  Establish  Fact 
and  Time  of  Suit. — Every  judgment  is  competent  to  prove  between  any  parties, 
that  such  judgment  was  obtained  between  certain  parties,  on  a  certain  cause  of 
action. 12     Tq  establish  the  fact  that  a  certain  suit  was  brought,  or  the  time  of 


2.  All.  persons  having  interest  in  res 
deemed  parties. — Dupasseur  v.  Rochereau, 
21  Wall.  130,  ?.-2  L.  Ed.  588;  The  Mary,  9 
Cranch   126,   3   L.   Ed.   678. 

"The  course  of  proceeding  in  admiralty 
causes,  and  some  other  cases  where  the 
proceeding  is  strictly  in  rem,  may  be  sup- 
1.  jsed  to  be  exceptions  to  this  rule.  They 
are  not  properly  exceptions;  the  law  re- 
gards the  seizure  of  the  thing  as  con- 
structive notice  to  the  whole  world;  and 
all  persons  concerned  in  interest  are  con- 
sidered as  aftected  by  this  constructive 
notice.  But  if  these  cases  do  form  an 
exception,  the  exception  is  confined  to 
cases  of  the  class  already  noticed,  where 
the  proceeding  is  strictly  and  properly  in 
rem,  and  in  which  the  thing  condemned 
is  first  seized  and  taken  into  the  custody 
of  the  court."  Hollingsworth  v.  Barbour, 
4  Pet.  466,  7  L.  Ed.  922.  See  the  titles 
JURISDICTION,  vol.  7,  p.  738;  SUM- 
MOXS   .WD   PROCESS. 

3.  Entitled  to  at  least  constructive  no- 
tice—Windsor V.  McVeigh,  93  U.  S.  274, 
23  L.  Ed.  914;  The  Mary,  9  Cranch  126, 
3  L.  Ed.  678;  Hassall  v.  Wilcox,  130  U. 
S.  493,  32  L.  Ed.  1001.  See  the  titles 
ADMIRALTY,  vol.  1,  p.  161;  DUE 
PROCESS  OF  LAW,  vol.  5,  p.  654. 

4.  Failure  to  intervene  considered  as 
acquiescence  in  jurisdiction. — Dupasseur 
V.  Rochereau,  21  Wall.  130,  22  L.  Ed.  588; 
Croudson  v.  Leonard,  4  Cranch  434,  2  L. 
Ed.  670;  The  Mary.  9  Cranch  126,  3  L. 
Ed.    678. 

5.  Naturalization  proceedings. — The 
various  acts  on  the  subject  of  naturaliza- 
tion submit  the  decision  upon  the  rights 
of  aliens  to  courts  of  record;  they  are  to 
receive  testimony,  to  compare  it  with  the 
law,   and   to  judge   on   both   law   and   fact: 


if  their  judgment  be  entered  on  record 
in  legal  form,  it  closes  all  inquiry,  and, 
like  any  other  judgment,  is  complete  evi- 
dence of  its  own  validity.  Spratt  v. 
Spratt,  4  Pet.  393,  7  L.  Ed.  897.  See  the 
title  NATURALIZATION,  vol.  8,  p.  797. 

6.  Divorce  proceedings. — See  the  title  DI- 
VORCE AND  ALIMONY,  vol.  5,  p.  412. 

7.  Bankruptcy  proceedings. — See  the 
title   B.-\NKRUPTCY,  vol.   2,  p.  960. 

8.  Proceedings  for  escheat. — See  the 
title    ESCHE.-\T,    vol.    5,    p.    899. 

9.  Judgments  or  decrees  in  proceedings 
for  sale  of  real  property. — Thomas  v.  Law- 
son,  21  How.  331,  16  L.  Ed.  82;  Mont- 
gomery V.  Samory,  99  U.  S.  482,  488,  25 
L.  Ed.  375;  Jeter  v.  Hewitt,  22  How.  352, 
16  L.  Ed.  345;  Beauregard  v.  New  Or- 
leans,  18    How.  497,   15   L.   Ed.  469. 

Evidence  of  the  sale  of  property  under 
certain  proceedings  of  a  state  court  was 
properly  received  in  the.  circuit  court, 
where  the  proceedings  of  the  state  court 
were  duly  certified,  and  it  had  competent 
jurisdiction  over  the  subject  matter.  Bar- 
ton V.  Forsyth,  20  How.  532,  15  L.  Ed. 
1012.  See,  generally,  the  titles  JUDICIAL 
SALES,  vol.  7,  p.  736;  SHERIFFS', 
CONSTABLES'  AND  MARSHALS' 
SALES;   TAXATION. 

10.  Judicial  approval  of  survey. — Hen- 
shaw  V.  Bissell.  18  Wall.  255,  21  L.  Ed. 
835.  See  the  title  PUBLIC  LANDS, 
ante,  p.   1. 

11.  Constitution  of  succession  to  de- 
ceased person's  estate. — Case  of  Brod- 
erick's  Will,  21  Wall.  ,503,  22  L.  Ed.  599. 
See   the   title    WILLS. 

12.  Competency  to  prove  obtaining  of 
judgment  between  certain  parties. — 
Drummond  v.  Prestman,  12  Wheat.  515, 
•    L.   Ed.   712. 
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its  commencement,  the  record  of  it  may  be  used  against  one  who  was  no  party 
to  it;  but  only  so  much  as  is  necessary  for  that  purpose  is  admissible. ^^ 

4.  JuDGMiiNT  AS  EvidEncb;  OF  INDEBTEDNESS. — Where  a  voluntary  deed  is 
impeached  as  fraudulent,  evidence  of  judgments  against  the  grantor  is  admissible, 
as  proof  that  he  was  indebted  at  the  time  of  making  the  deed,  although  the  grantee 
was  not  a  party  to  the  suits  in  which  the  judgments  were  obtained.^'* 

5.  Judgment  as  Part  of  Muniments  of  Title. — The  general  doctrine  that 
judgments  and  decrees  are  evidence  only  in  suits  between  parties  and  privies,  is 
wholly  inapplicable  to  a  case  where  a  decree  in  equity  is  not  introduced  as  per  se 
binding  upon  any  rights  of  the  other  party,  but  as  an  introductory  fact  to  a  link 
in  the  chain  of  the  plaintiff's  title,  and  constituting  a  part  of  the  muniments  of 
his  estate. ^^ 

6.  Admissibility  of  Judgments  in  Evidence  Where  Reputation  Admissible 
Evidence. — The  general  rule  that  a  oerson  cannot  be  affected,  much  less  con- 
cluded, by  any  evidence,  decree,  or  judgment,  to  which  he  was  not  actually,  or 
in  consideration  of  law,  privy,  has  been  departed  from  so  far  as  that  wherever 
reputation  would  be  admissible  evidence,  there  a  verdict  between  strangers  in  a 
former  action  is  evidence  also,  such  as  in  cases  of  manorial  rights,  public  rights 
of  way,  immemorial  custom,  disputed  boundary,  and  pedigrees. ^'^ 

V.  As  to  What  Matters  Conclusive. 

A.  Operation  Dependent  upon  Whether  Subsequent  Proceedings  on 
Same  or  Different  Claim  or  Demand. — In  considering  the  operation  of  a 
judgment  or  decree  as  conclusive  in  a  second  action  or  suit,  it  must  be  borne  in 
mind  that  there  is  a  difference  between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second  action  upon  the  same  claim  or 
demand,  and  its  effect  as  an  estoppel  in  another  action  between  the  same  parties 
on  a  different  claim  or  cause  of  action.  The  difference  in  the  two  classes  of  cases 
mentioned  is  observed  throughout  all  the  leading  adjudications  upon  the  doctrine 
of  estoppel.^''' 

B.  Where  Second  Action  on  Same  Claim  or  Demand — 1.  General  Rule — 
a.  Rule  Stated. — It  is  well  settled  that  a  valid  final  judgment  or  decree,  upon  the 
merits,  constitutes  an  absolute  bar  to  a  subsequent  action  or  suit  between  the 
same  parties  upon  the  same  claim  or  demand.  It  is  a  finality  as  to  the  claim  or 
demand  in  controversy,  concluding  parties  and  those  in  privity  with  them,  not 

13.  Admissible  to  establish  fact  of  suit  not  a  party,  yet,  as  he  has  furnished  no 
or  time  of  commencement. — Tappan  v.  new  evidence  to  show  that  decree  erro- 
Bcardsley,  10   Wall.   427,  ]9   L.   Hd.   947.  neous,    he    cannot    expect    the     court      to 

14.  Admissible  as  proof  of  grantor's  change  it."  United  States  v.  Grimes,  2 
indebtedness.— Hinde     7:     Longworth,    11       Black  610,  612,   17  L.   Ed.   352. 

Wheat.  199,  6  L.  Ed.  4.54.  16.    Judgments   admissible   where    repu- 

15.  Admissibility  as  part  of  muniments  tation  admissible  evidence. — Patterson  :-. 
of  title.— Barr  v.  Gratz,  4  Wheat.  21.3,  4  Gaines,  6  How.  550,  12  L.  Ed.  553.  .\nd 
L.  Ed.  553.  See,  also,  Webb  v.  Den,  17  see  Chirac  v.  Reinecker,  2  Pet.  613,  7  L. 
How.   576,   15   L.   Ed.   35;   Dirst  v.   Morris,  Ed.   538. 

14  Wall.  484,  20  L.  Ed.  722.     And  see  the  Although  a  former  suit  about  the  same 

title   EJECTMENT,  vol.   5,  p.  714.  subject    matter    as    a    later    one    may    not 

Though  the  assignee  of  a  portion   of  a  operate    strictly   as    res    adjudicata,   yet    it 

claim  to  public  lands  is  not  absolutely  es-  may    well    be    referred    to    when    it    was 

topped  by  a  decree  of  the  supreme  court,  heard    on    the    scene    of    the      transaction 

to   which   he  was   not  a  party,  adverse  to  complained    of,   and   when    it   relates    to   a 

the    title    under    which    he    holds,    he    can-  transaction  forty  years  old,  as  an  element 

not   expect   to    shake   that    decree    without  by   which    a    conclusion    at   a   later   day   in 

producing   new    evidence    which    proves    it  accordance    with    its    result    may    be    as- 

to      be      erroneous.        United      States       z'.  sisted.      Hume   v.    Beale,   17   Wall.   336,   21 

Grimes,  2   Black  610,  17   L.   Ed.   352.  L.   Ed.  602. 

"As  in  the  case  of  Ncleigh,  1  Black  298,  17.      Operation     differs      according     to 

17  L.  Ed.  144,  who  claimed  a  part  of  the  v.'hether    subsequent    action    on     same    or 

grant  to  Castro,  which  had  been  rejected  different   claim    or    demand. — Cromwell    v. 

by  this   court,   we    may   say,    that    though  Countv    of    Sac,   94    U.    S.    351,   24    L.    Ed. 

the    assignee    is    not    absolutely    estopped  195;    Northern   Pac.    R.   Co.  v.   Slaght,   205 

by  a  decree  of  the  court  to  which  he  was  U.  S.  122,  51  L.  Ed.  738. 
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only  as  to  every  matter  which  was  offered  and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admissible  matter  which  might  have  been 
offered  for  that  purpose.^*  Except  in  special  cases,  the  plea  of  res  adjudicata 
applies  not  only  to  points  upon  which  the  court  was  actually  required  to  form  an 
opinion  and  pronounce  judgment,  but  to  every  point  which  properly  belonged  to 
the  subject  of  litigation,  and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.**^  Such  plea  applies  to  every  objection 
urged  in  a  second  suit,  when  the  same  objection  was  open  to  the  party  within 
the  legitimate  scope  of  the  pleadings  in  the  former  suit,  and  might  have  been 
presented  in  it. 2"     The  estoppel  is  not  confined  to  the  judgment,  but  extends  to 


18.  Conclusive  as  to  all  matters  offered 
cr  admissible  to  sustain  or  defeat  claim  o'r 
demand. — Gould  v.  Evansville,  etc.,  R.  Co., 
91  U.  S.  526,  23  L.  Ed.  41G;  Halderaan  v. 
United  States,  91  U.  S.  584,  23  L.  Ed.  -433; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.  Ed.  195;  Davis  v.  Brown,  94  U.  S. 
423,  24  L.  Ed.  204;  Gordon  v.  Gilfoil,  99 
U.  S  168,  25  L.  Ed.  383;  Vance  v.  Bur- 
bank,  101  U.  S.  514,  25  L.  Ed.  929;  United 
States  V.  New  Orleans,  98  U.  S.  381,  25 
L.  Ed.  225;  Block  v.  Commissioners,  99 
U.  S  686,  25  E.  Ed.  491;  Lumber  Co.  v. 
Buchtel,  101  U.  S.  638,  25  L.  Ed.  1072; 
Stout  V.  Lye,  103  U.  S.  66,  26  L.  Ed.  428; 
Lite  Ins.  Co.  v.  Bangs,  103  U.  S.  780,  26 
L.  Ed.  608;  Alley  v.  Nott,  111  U.  S.  472, 
28  L.  Ed.  491;  Boyd  v.  United  States,  116 
U.  S.  616,  29  L.  Ed.  746;  Coffey  v.  United 
States,  116  U.  S.  436,  29  L.  Ed.  684; 
Schuler  v.  Israel,  120  U.  S.  506,  30  L.  Ed. 
707;  Wilson  v.  Been,  121  U.  S.  525,  30  L. 
Ed.  980;  Harshman  v.  Knox  County,  122 
U.  S.  306,  30  L.  Ed.  1152;  Lyon  v.  Perin, 
etc.,  Mfg.  Co.,  125  U.  S.  698,  31  L.  Ed. 
839;  Mackall  v.  Casilear,  137  U.  S.  556, 
34  L.  Ed.  776;  Pearce  v.  Rice,  142  U.  S. 
28,  35  L.  Ed.  925;  Haley  v.  Breeze,  144  U. 
S.  130,  36  L.  Ed.  375;  Bedon  v.  Davie,  144 
U.  S.  142,  36  L.  Ed.  380;  Nesbit  v.  River- 
side Tnde.  Dist.,  144  U.  S.  610,  36  L.  Ed. 
562;  Wilmington,  etc.,  R.  Co.  v.  Alsbrook, 
146  U.S.  279,  36  L.  Ed.  972;  Knox  County 
V.  Ninth  Nat.  Bank,  147  U.  S.  91,  37  L. 
Ed.  93;  Clement  v.  Field.  147  U.  S.  467, 
37  L.  Ed.  244;  Johnson  Co.  v.  Wharton, 
1.52  U.  S  252,  38  L.  Ed.  429;  Dowell  v. 
Aoplegate,  152  U.  S.  327,  38  L-  Ed.  463; 
The  Haytian  Republic,  154  U.  S.  118,  38 
L.  Ed.  931;  Roberts  v.  Northern  Pac.  R. 
Co..  158  U.  S.  1,  39  L.  Ed.  873;  Town- 
send  V.  St.  Louis,  etc.,  Min.  Co.,  159  U. 
S.  21,  40  L.  Ed.  61;  Forsyth  v.  Hammond, 
166  U.  S.  506,  41  L.  Ed.  1095;  New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  371,  42  L.  Ed. 
202;  Southern  Pac.  R.  Co.  v.  United 
States.  168  U.  S.  1.  42  L.  Ed.  355;  Werlein 
V.  New  Orleans,  177  U.  S.  390,  44  L.  Ed. 
817;  New  Orleans  v.  Emsheimer,  181  U. 
S.  153,  45  L.  Ed.  794;  National,  etc..  Pipe 
Works  V.  Oconto  Water  Supply  Co.,  183 
U.  S.  216,  46  L.  Ed.  157;  United  States 
Trust  Co.  V.  New  Mexico,  183  U.  S.  535, 
46  L.  Ed.  315:  Lander  v.  Mercantile  Bank, 
186  U.  S.  458,  46  L.  Ed.  1247;  Fayer- 
weather  v.  Ritch,  195  U.  S.  276,  49  L.  Ed. 
193;  United  States  r.  Dalcour,  203  U.  S. 
408,  51   L.   Ed.  248;  Northern   Pac.   R.  Co. 


V.  Slaght,  205  U.  S.  134,  51  L.  Ed.  742; 
Northern  Pac.  R.  Co.  v.  Slaght,  205  U.  S. 
122,  134,  51  L.  Ed.  738;  "  Croudson  v. 
Leonard,  4  Cranch  434,  2  L.  Ed.  670;  Hop- 
kins V.  Lee,  6  Wheat.  109,  5  L.  Ed.  218; 
United  States  v.  Nourse,  9  Pet.  8,  9  L.-Ed. 
31;  Dickson  v.  Wilkinson,  3  How.  57,  11  L. 
Ed.  891;  Smith  v.  Kernochen,  7  How. 
198,  12  L-  Ed.  660;  Stockton  v.  Ford,  18 
How.  418,  15  L.  Ed.  395;  Parker  z'.  Kane, 
22  How.  1,  16  L.  Ed.  286;  Washington, 
etc.,  Steam-Packet  Co.  v.  Sickles,  24  How. 
333,  16  L.  Ed.  650;  Sturdy  v.  Jackaway,  4 
Wall.  174,  18  L.  Ed.  387;  Barrows  v. 
Kindred,  4  Wall.  399,  18  L.  Ed.  383; 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42;  Beloit  v.  Morgan,  7  Wall.  619,  19 
L.  Ed.  205;  Pelhani  v.  Way,  15  Wall.  196, 
21  L.  Ed.  55;  Eldred  v.  Bank,  17  Wall. 
545,  21  L.  Ed.  685;  In  re  Chiles,  22  Wall. 
157,   22    L.    Ed.    819. 

19.  Application  to  all  points  available 
by  exercise  of  reasonable  diligence. — 
Gould  V.  Evansville,  etc.,  R.  Co.,  91  U.  S. 
526,  23  L.  Ed.  416;  Beloit  v.  Morgan,  7 
Wall.  619,  19  L.  Ed.  205;  Stockton  v. 
Ford,  18  How.  418,  15  L.  Ed.  395;  Porter- 
field  V.  Clark,  2  How.  76,  11  L.  Ed.  185. 

Omission  of  part  of  case. — Where  a 
given  matter  becomes  the  subject  of  liti- 
gation in,  and  of  adjudication  by,  a  court 
of  competent  jurisdiction,  the  court  re- 
quires the  parties  to  bring  forward  their 
whole  case,  and  will  not,  except  under 
special  circumstances,  permit  the  same 
parties  to  open  the  same  subject  of  liti- 
gation in  respect  of  a  matter  which  might 
have  been  brought  forward  as  a  part  of 
the  subject  in  contest,  but  which  was  not 
brought  forward,  only  because  they  have, 
from  negligence,  inadvertence,  or  even 
accident,  omitted  a  part  of  their  case. 
Beloit  V.  Morgan,  7  Wall.  619,  19  L.  Ed. 
205. 

20.  Application  to  all  objections  within 
scope  of  pleadings  in  form.er  suit. — 
.A.urora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42;  Gould  v.  Evansville,  etc.,  R.  Co., 
91  U.  S.  526,  23  L.  Ed.  416;  Beloit  v.  Mor- 
gan,  7   Wall.   619,   19    L.    Ed.   205. 

The  reversal  by  the  supreme  court  of 
an  order  of  the  district  court  dismissing 
an  intervening  petition  on  the  ground  that 
it  presented  no  claim  against  the  prop- 
erty or  the  parties,  is  an  adjudication  that 
upon  the  face  of  the  petition  a  valid  claim 
was  presented,  and  is  conclusive  of  such 
prima    facie    validity,    not    merely    against 
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all  facts  involved  in  it,  as  necessary  steps  or  the  groundwork  upon  which  it  must 
have  been  founded. ^^ 

b.  Reason  for  Rule. — The  operation  of  a  judgment  or  decree  as  barring  a  subse- 
quent action  or  sujt  on  the  same  claim  or  demand  arises  from  the  well-settled 
principle  of  law  that  whenever  a  cause  of  action,  in  the  language  of  the  law, 
transit  in  rem  judicatam,  and  the  judgment  thereupon  remains  in  full  force  and 
unreversed,  the  original  cause  of  action  is  merged  and  gone  forever. 22  The 
demand  or  claim,  having  passed  into  judgment,  cannot  again  be  brought  into 
litigation  between  the  parties  in  proceedings  at  law  upon  any  ground  whatever. ^3 

2.  Matters  Available  as  Ground  of  Recovery — a.  //;  General. — A  former 
judgment  on  the  merits  estops  the  parties  thereto  not  only  as  to  every  ground 
of  recovery  which  was  actually  presented  in  the  action  in  which  it  was  rendered, 
but  also  as  to  every  ground  which  might  have  been  presented. ^^  Thus,  where 
the  plaintiff  in  an  action  claims  the  right  of  property  in  a  certain  thing,  the  only 
question  involved  is  whether  the  property  in  question  belongs  to  him  or  not,  and 
if  the  action  results  in  favor  of  the  defendant,  it  will  bar  any  action  against 
the  same  party  for  the  same  property,  although  the  plaintiff  failed  to  set  up  all 
the  rights  upon  which  he  might  have  relied  to  maintain  his  cause  of  action. 25 


objections  which  were  in  fact  made,  but 
also  against  those  which  might  have  been 
made.  United  States  Trust  Co.  v.  New 
]\Iexico,   183   U.   S-   535,  46   L.   Ed.   315. 

21.  Estoppel  extends  to  all  facts  neces- 
sarily involved  in  judgment. — Harshman 
f.  Knox  County,  123  U.  S.  306,  30  L.  Ed. 
1152.  And  see  post,  "Matters  Neces- 
sarily Involved,"  V,  C,  1,  b. 

22.  Based  on  principle  of  merger  of 
original  cause  of  action  in  judgment.^ 
United  States  v.  Leffler,  11  Pet.  86,  9  L. 
Ed.   642. 

23.  Cromwell  v.  County  of  Sac,  94  U. 
S.  351,  24  E.  Ed.  195;  Fayerweather  v. 
Ritch,  195  U.  S.  276,  49  L.  Ed.  193;  Gould 
V.    Evansville,    etc.,    R.    Co.,   91    U.    S.    526, 

23  L.  Ed.  416.  See  the  titles  JUDG- 
MENTS AND  DECREES,  vol.  7,  "p.  544; 
MERGER,  vol.   8,  p.  339. 

24.  Matters  presented  or  available  as 
ground  of  recovery  in  prior  action. — 
Cromwell  v.  County  of  Sac,  94  U.   S.  351, 

24  L.  Ed.  195.  And  see  cases  cited  ante, 
"Rule  Stated,"  V,  B,  1,  a. 

"The  whole  tendency  of  our  decisions 
is  to  require  the  plaintiff  to  try  his  whole 
case  at  one  time.  He  cannot  even  split 
up  his  claim,  *  *  *  and,  a  fortiori,  he 
cannot  divide  the  grounds  of  recovery." 
Ignited  States  7'.  California,  etc.,  Land 
Co.,  192  U..  S.  355,  48  L.  Ed.  476,  quoted 
in  Northern  Pac.  R.  Co.  v.  Slaght,  205  U. 
S.    122,   51    L.    Ed.   738. 

Presumption  v/here  judgment  rendered 
generally  for  defendant. — Tn  Fonrniquct 
V.  Perkins,  7  How.  160,  12  L.  Ed.  650.  it 
was  held  that  the  judgment  in  the  dis- 
trict court,  being  generally  for  the  de- 
fendant, must  be  supposed  to  cover  vhe 
whole  case,  and  not  to  have  rested  upon 
only  a  branch  of  it,  viz,  a  release  which 
was  pleaded  by  the  defendant,  and  that 
where  a  bill  was  filed  in  the  circuit  court 
bv  the  same  petitioners  against  the  same 
defendant,  it  was  correct  for  that  court 
to  consider  the  question  as  res  ad  judicata. 

25.  Matters  avpilab''?  to  sustain  nlain- 
tiP^'s  claim   of  right   of  property. — North- 


ern Pac.  R.  Co.  V.  Slaght,  205  U.  S.  122, 
51  L.  Ed.  738;  S.  C,  205  U.  S.  134.  51  L. 
Ed.  742;  United  States  v.  California,  etc., 
Land   Co.,    192   U.   S.   355,  48   L.    Ed.   476. 

"Although  there  may  be  several  dif- 
ferent claims  for  the  same  thing,  there 
can  be  only  one  right  of  property  in  it; 
therefore,  when  a  cause  of  action  has  re- 
sulted in  favor  of  the  defendant,  when 
the  plaintiff  claims  the  property  of  a  cer- 
tain thing  there  can  be  no  other  action 
maintained  against  the  same  party  for  the 
same  property,  for  that  would  be  to  re- 
new the  question  already  decided,  for  the 
single  question  in  litigation  was  whether 
the  property  belonged  to  the  plaintiff  or 
not,  and  it  is  of  no  importance  that  the 
plaintifif  failed  to  set  up  all  his  rights 
upon  which  his  cause  of  action  could 
have  been  maintained;  it  is  sufficient  that 
it  might  have  been  litigated."  Northern 
Pac.  R.  Co.  V.  Slaght,  205  U.  S.  122,  51  L. 
Ed.  738,  quoting  Herman  on  Estoppel, 
§   02. 

In  United  States  v.  California,  etc., 
Land  Co.,  192  U.  S.  35.5,  48  L.  Ed.  476,  a 
decree  rendered  upon  a  bill  in  equity 
brought  under  an  act  of  congress  to  have 
patents  for  land  declared  void,  as  for- 
feited, and  to  establish  the  title  of  the 
United  States  to  the  land  was  held  to  be 
a  bar  to  a  subsequent  bill  brought  against 
the  same  defendants  to  recover  the  same 
land,  on  the  ground  that  it  was  excepted 
from  the  original  grant  as  an  Indian  res- 
ervation. Speaking  of  the  two  suits,  the 
court  said:  "The  best  that  can  be  said, 
apart  from  the  act  just  quoted,  to  dis- 
tinguish the  two  suits,  is  that  now  the 
United  States  puts  forward  a  new  ground 
for  its  prayer.  Formerly  it  sought  to 
avoid  the  patents  by  way  of  forfeiture. 
Now  it  seeks  the  same  conclusion  by  a 
different  means;  that  is  to  say,  by  evi- 
dence that  the  lands  originally  were  ex- 
cepted from  the  grant.  But  in  this,  as  in 
the  former  suit,  it  seeks  to  establish  its 
own    title    to    the   fee." 

In   Northern  Pac.   R.   Co.  v.   Slaght,  205 
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So  also  the  judgment  in  an  action  to  quiet  title  is  conclusive  of  the  title,  whether 
adverse  to  the  plaintiff  in  the  action  or  to  the  defendant.-'^  In  other  words,  it 
determines  the  merits  of  the  plaintiff's  title  as  well  as  thai  of  the  defendant.-'' 

b.  Splitting  Causes  of  Action  and  Recovery  for  Part  of  Indivisible  Demand. — 
It  is  a  well-established  principle  that  a  party  seeking  to  enforce  a  claim,  legal 
or  equitable,  must  present  to  the  court,  either  by  the  pleadings  or  the  proofs,  or 
both,  all  the  grounds  upon  which  he  expects  a  judgment  in  his  favor,  and  is  not 
at  liberty  to  split  up  his  demand  and  prosecute  by  piecemeal,  or  present  only  a 
portion  of  the  grounds  upon  which  special  relief  is  sought,  and  leave  the  rest 
to  be  presented  in  a  second  suit,  if  the  first  fail.-^  \\  here  a  party  brings  an 
action  for  a  part  only  of  an  entire  indivisible  demand,  and  recovers  judgment. 


U.  S.  122,  51  L.  Ed.  738,  a  railroad  coni- 
pany  sued  to  establish  a  trust  on  certain 
lands  in  its  favor,  and  based  its  title  on 
the  grant  to  the  Northern  Pacific  Railroad 
Company  by  act  of  congress  of  July  2, 
1864.  Rights  under  the  act  of  congress  of 
March  3,  1875,  or  under  the  statute  of 
limitations  of  the  state  were  not  set  up. 
The  suit  was  dismissed  on  demurrer.  It 
was  held  that  by  the  decree  in  this  suit 
the  successor  of  the  railroad  company  was 
barred,  in  a  subsequent  action  of  eject- 
ment by  the  defendant  in  the  original 
action,  from  setting  up  any  claim  of  titles 
under  the  act  of  1875,  or  under  the  stat- 
ute   of    limitations. 

In  the  original  decree  in  the  case  of 
Texas  v.  White,  7  Wall.  700,  19  L.  Ed. 
227,  the  defendants  were  perpetually  en- 
joined from  setting  up  any  claim  or  title 
to  any  of  the  bonds,  or  coupons  attached  to 
them,  which  were  the  subject  matter  of 
the  suit.  The  bill,  answers,  and  proceed- 
ings in  the  case  show  that  the  purpose  of 
the  suit  was  to  establish  the  title  of  the 
state  to  these  bonds,  and  to  free  it  from 
the  embarrassment  of  the  claim  of  defend- 
ants. All  parties  to  the  suit  were,  there- 
fore, bound  by  the  decree  as  to  that  title, 
and  because  Chiles  was  the  owner,  or  now 
asserts  himself  to  be  the  owner,  through 
a  transaction  not  set  up  in  his  answer, 
he  is  not  the  less  concluded  and  bound 
to  obey  the  above  injunction.  Notwith- 
standing he  now  asserts  a  different  title, 
or  source  of  title,  held  by  him  when  the 
suit  was  brought,  from  the  one  imputed 
to  him  in  the  suit  and  defended  by  him, 
he  is  in  contempt  of  court  in  setting  up 
and  seeking  to  enforce  his  claim.  In  re 
Chiles.  22  Wall.   157,  22   L.   Ed.  819. 

"Whatever  difference  of  opinion  may 
be  found  in  the  authorities,  on  the  nice 
distinctions  involved  in  the  question  of 
what  is  concluded  in  suits  at  law,  and 
without  even  the  necessity  of  going  as 
far  as  this  court  has  gone  in  actions  at 
law  in  holding  that  all  might  have  been 
set  up  as  a  defense  in  the  action  must 
be  concluded  by  the  judgment,  we  are  of 
opinion  that  in  such  a  case  as  this,  in  a 
suit  in  equity,  when  the  obvious  purpose 
of  the  bill  is  to  establish  and  adjudicate 
the  entire  rights  and  title  of  the  parties 
before  the  court  to  the  bonds  and  their 
proceeds   in   all   the   forms   in   which   they 


can  be  identified,  the  decree  must  be  final 
and  conclusive  on  all  the  rights  of  all  the 
parties  actually  before  the  court."  In  re 
Chiles,   22   Wall.    157,   22    L.    Ed.    819. 

Where  the  right  of  the  respective 
parties  to  a  judicial  mortgage  was 
the  main  question  in  the  former  suit, 
such  issue  involved  the  whole  or  any  par- 
tial interest  in  the  mortgage,  and  the 
judgment  in  such  suit  that  the  plaintiff 
had  showed  no  right  or  interest  in  the 
judicial  mortgage  as  against  that  of  a  de- 
fendant under  an  assignment,  is  a  bar  to 
another  suit  setting  up  an  equitable  right 
or  interest  in  the  mortgage,  of  the  plain- 
tiff, as  attorney,  for  the  fees  and  costs 
provided  for  in  such  assignment.  Stock- 
ton z:  Ford,  18  How.  418,  15  L.  Ed.  395. 
And  see  Dowell  v.  Applegate,  152  U.  S. 
327,    38    L.    Ed.    463. 

The  debts  due  from  stockholders  upon 
their  unpaid  subscriptions  pass  to  the 
assignees  of  a  dissolved  banking  corpo- 
ration, and  a  creditor  before  judgment, 
who  is  a  party  to  a  suit  instituted  by  them 
to  close  their  trust,  has  the  right  to  in- 
sist that  this  part  of  the  assets  should  be 
reduced  to  possession  and  distributed  be- 
fore the  trust  is  closed  and  the  assignee 
discharged;  and  where  this  is  not  done,  a 
decree  that  the  trustee  has  fully  dis- 
charged his  trust  and  that  the  fund  is 
exhausted,  is  a  bar  to  any  further  pro- 
ceedings in  equity  by  such  creditor  for 
the  purpose  of  securing  the  administra- 
tion of  the  same  trust.  Terry  v.  Anderson, 
95   U.   S.   628,  24   L.    Ed.   365. 

26.  Judgment  in  action  to  quiet  title 
determines  merits  of  both  parties'  titles. 
— Parrish  r.  Ferris,  2  Black  606,  17  L. 
Ed.  317;  Northern,  Pac.  R.  Co.  v.  Slaght, 
205  U.  S.  122,  51  L.  Ed.  738. 

27.  Parrish  v.  Ferris,  2  Black  606,  17  L. 
Ed.  317;  Northern  Pac.  R.  Co.  v.  Slaght, 
205  U.  S.  122,  51  L.  Ed.  738.  See  the  title 
QUIETING  TITLE,  ante,  p.  437. 

28.  Prohibition  as  to  splitting  demands, 
etc.— Stark  ?•.  Starr,  94  U.  S.  477,  24  L. 
Ed.  276;  Haley  v.  Breeze,  144  U.  S.  130. 
36  L.  Ed.  375;  Northern  Pac.  R.  Co.  v. 
Slaght,  205  U.  S.  122.  51  L.  Ed.  738; 
Beloit  V.  Morgan,  7  Wall.  619,  19  L.  Ed. 
205.  See  the  title  ACTIONS,  vol.  1,  p. 
112. 
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he  is  estopped  from  subsequently  bringing  an  action  for  another  part  of  the  same 
demand.-^ 

c.  Rule  Inapplicable  to  Distinct  or  Successive  Causes  of  Action. — In  General. — 
The  principle  that  a  party  seeking  to  enforce  a  claim  must  present  all  the  grounds 
upon  which  he  expects  a  judgment  in  his  favor,  and  is  not  at  liberty  to  split 
up  his  demands,  does  not,  however,  require  distinct  causes  of  action;  that  is  to 
say,  distinct  matters,  each  of  which  would  authorize  by  itself  independent  relief, 
to  be  presented  in  a  single  suit,  though  they  exist  at  the  same  time,  and  might  be 
considered  together. ^^ 

Actions  for  Continuance  of  Nuisance. — A  judgment  recovered  in  an  action 
for  injuries  already  suffered  by  reason  of  the  maintenance  of  a  nuisance,  cannot 
bar  a  right  of  action  for  injuries  occasioned  by  the  contniuance  of  such  a 
nuisance.2^ 

3.  Defenses  Which  Might  Have  Been  but  Were  Not  Presented. — In 
General. — The  judgment  in  a  former  action  for  the  same  cause  is  conclusive  not 
only  as  to  the  defenses  which  were  presented  in  such  action,  but  also  as  to  all 
defenses  which  might  have  been  but  were  not  presented.32  A  party  can  no  more 
split  up  defenses  than  indivisible  demands,  and  present  them  by  piecemeal  in 
successive  suits  growing  out  of  the  same  transaction. "^  A  suit  in  equity  will 
not  lie  to  give  eft'ect  to  defenses  against  a  claim   wiicn   tliev  miglU  have   been 


29.  Action  and  recovery  for  part  of 
indivisible  demand. — Baird  z'.  United 
States,  96  U.  S.  430,  24  L.  Ed.  703.  And 
see  United  States  v.  Parker,  120  U.  S.  89, 
30  L.   Ed.   601. 

In  Baird  v.  United  States,  96  U.  S.  430, 
24  L.  Ed.  703,  there  was  a  contract  by 
which  the  government  was  bound  to  pay 
for  certain  engines  in  accordance  with 
terms  agreed  upon.  The  entire  price  to 
be  paid  was  not  fixed.  A  part  was  con- 
tingent, and  the  amount  inade  to  depend 
upon  a  variety  of  circumstances.  When 
the  former  action  was  commenced  in  the 
court  of  claims  the  whole  was  due.  It 
was  held  that  although  different  elements 
entered  into  the  amount,  they  all  de- 
pended upon  and  were  embraced  in  one 
contract,  and  that  the  judgment,  there- 
fore, for  the  part  then  sued  upon,  was  a 
bar  to  a  subsequent  action  for  the  residue. 

30.  Distinct  causes  of  action  not  re- 
quired to  be  presented  in  single  suit.— 
Stark  V.  Starr,  94  U.  S.  477,  24  L.  Ed.  276; 
The  Haytian  Republic,  154  U.  S.  118,  38 
L.  Ed.  931.  See  the  title  ACTIONS,  vol. 
1,   p.    113. 

Coupons. — A  judgment,  therefore,  on 
one  matured  coupon  is  no  estoppel  to  an- 
other action,  even  between  the  same  par- 
ties upon  the  bond  or  on  other  coupons. 
Nesbit  V.  Riverside  Inde.  Dist.,  144  U.  S. 
610,  36  L.  Ed.  .562.  And  see,  generally, 
the  titles  ACTIONS,  vol.  1,  p.  113;  COU- 
PONS,   vol.    4,   p.    85.5. 

As  to  the  power  of  courts  to  consoli- 
date causes  of  a  like  nature,  or  relative 
to  the  same  question,  see  the  title  CON- 
SOLIDATION OF  ACTIONS,  vol.  3,  p. 
1098. 

Actions  for  money  due  by  installments. 
— In  covenant  for  nonpayment  of  rent, 
payable  at  different  times,  a  new  action 
lies   as   often    as   the   respective   sums    be- 


come due  and  payable.  Where  a  suit  is 
for  installments  of  rent  not  due  when  the 
first  suit  was  instituted,  and  which  were 
not  included  in  it  in  any  stage  of  the  pro- 
ceeding, the  plea  of  former  recovery  will 
have  no  application.  Cross  v.  United 
States,  14  Wall.  479,  20  L.  Ed.  721. 

31.  Actions  for  injuries  arising  upon 
continuance  of  nuisance. — Baltimore,  etc., 
R.  Co.  V.  Fifth  Baptist  Church.  137  U.  S. 
568,  34  L.  Ed.  784.  And  see  Richardson 
V.  Boston,  19  How.  263,  15  L.  Ed.  639. 
See  the  title  NUISANCES,  vol.  8,  p.  944. 

32.  Judgment  conclusive  as  to  defenses 
which  might  have  been  presented. — Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  24  L. 
Ed.  195;  Lumber  Co.  v.  Buchtel,  101  U.  S. 
638,  25  L.  Ed.  1072;  Life  Ins.  Co.  v. 
Bangs,  103  U.  S.  780,  26  L.  Ed.  608;  Dim- 
ock  V.  Revere  Copper  Co.,  117  U.  S.  559, 
29  L.  Ed.  994;  Leavenworth  County 
Comm'rs  v.  Chicago,  etc.,  R.  Co.,  134  U. 
S.  688,  33  L.  Ed.  1064;  Johnson  Co.  v. 
Wharton,  152  U.  S.  252,  38  L.  Ed.  429; 
Roberts  v.  Northern  Pac.  R.  Co.,  158  U. 
S.  1,  39  L.  Ed.  873;  United  States  Trust 
Co.  V.  New  Mexico,  183  U.  S.  535,  46  L. 
Ed.  315;  Gunter  v.  Atlantic  Coast  Line  R. 
Co.,  200  U.  S.  273,  50  L.  Ed.  477;  Faver- 
weather  v.  Ritch,  195  U.  S.  276,  49  L. 
Ed.  193;  Biddle  v.  Wilkins.  1  Pet.  686,  7 
L.  Ed.  315;  Dickson  v.  Wilkinson,  3  How. 
57,  11  L.  Ed.  891.  And  see  cases  cited 
ante.   "Genera!    Rule,"  VI,  B,  2,  a. 

"It  is  a  universal  rule  of  law,  that  if  the 
party  fail  to  plead  matter  in  bar  to  the 
original  action,  and  judgment,  pass 
against  him,  that  he  cannot  afterwards 
plead  it  in  another  action  founded  on 
that  judgment;  nor  in  a  scire  facias." 
Dickson  v.  Wilkinson,  3  How.  57,  11  L. 
Ed.   891. 

33.  Party  may  not  spHt  up  defenses.— 
Beloit  V.    Morgan,  7   \Vall.   019,   19   L.   Ed. 
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fully  set  up  in  an  action  at  law.^^  Nor  can  matters  which  might  have  been  set 
up  by  way  of  defense  in  the  former  suit  be  set  up  in  support  of  a  subsequent 
«\ut.35  Where  a  defense  is  originally  pleaded  and  afterwards  withdrawn,  its 
withdrawal  will  not  authorize  a  suit  in  another  forum  for  its  establishment  against 
the  demand  of  the  plaintiff.^*^ 

Applications  of  Rule. — When  an  action  at  law  is  brought  upon  a  contract, 
the  defendant  denying  its  obligation,  either  from  fraud/'^'  forgery,-''^  ^^^ant  of 
consideration,^^  payment.-*^'  release,^ i  or  any  other  matter  affecting  its  original 
validity  or  subsequent  discharge,  must  present  his  defense  for  consideration.^ - 
A  recovery  is  an  answer  to  all  future  assertions  of  the  invalidity  of  the  contract 
by  reason  of  any  admissible  matter  which  might  have  been  offered  to  defeat  the 
action.^3  jf  such  defenses  were  not  presented  in  the  action,  and  established  by 
competent  evidence,  the  subsequent  allegation  of  their  existence  is  of  no  legal 
consequence.  The  judgment  is  as  conclusive,  so  far  as  future  proceedings  at 
law  are  concerned,  as  though  the  defenses  never  existed.-*-'     This  rule  has  also 


34.  Defenses  available  at  law  not  ground 
fcr  equitable  relief  against  judgment. — 
Lite  Ins.  Co.  v.  Bangs,  103  U.  S.  780,  26 
L.  Ed.  608.  See  the  title  JUDGMENTS 
AND  DECREES,  vol.  7,  p.  544. 

35.  Matters  available  as  defense  not 
ground  for  subsequent  suit  by  defendant. 
— Where  a  suit  was  brought  against  sev- 
eral defendants  for  the  purpose  of  having 
certain  deeds  to  said  defendants  declared 
fraudulent  and  void  as  to  the  complain- 
ant, and  for  appropriate  relief,  and  a  de- 
cree -was  rendered  in  favor  of  the 
complainant,  such  decree  will  bar  a  sub- 
sequent suit  by  one  of  the  defendants, 
for  the  purpose  of  enjoining  the  com- 
plainant in  the  former  suit  from  assert- 
ing any  claim  to  a  certain  tract  of  land 
(a  portion  of  the  land  formerly  in  con- 
troversy)   which    the    plaintifif   in    such   in- 

■  junction  suit  claimed  under  a  deed  of  sub- 
sequent date  to  those  declared  void  as 
fraudulent.  The  matter  presented  in  the 
second  suit  was  embraced  by  the  issues 
in  the  former  suit,  and  might  have  been 
then  presented  and  determined.  Dowell 
V.  \pplegate.  152  U.  S.  327,  38  L.  Ed.  463. 
Where  under  a  judgment  against  a  city 
to  recover  principal  and  interest  on  its 
bonds,  property  of  the  city  was  seized 
under  a  writ  of  fieri  facias,  and  was  sold 
after  the  dismissal  of  an  interlocutory  in- 
junction obtained  by  the  city  preventing 
such  sale,  the  city  cannot  bring  a  suit  to 
set  aside  such  sale  as  void  by  reason  of 
the  fact  that  such  property  was  dedicated 
to  public  use  long  prior  to  the  date  of 
the  marshal's  sale,  and  unsusceptible  to 
alienation  or  private  ownership,  or  of  pri- 
vate possession.  Such  defense  having 
teen  open  to  the  city  against  any  claim 
to  sell  such  property,  and  proper  to  have 
been  set  up  in  the  suit  for  injunction,  it 
could  not  be  set  up  in  support  of  the  sub- 
sequent suit.  Wf'rlein  r.  New  Orleans, 
177  U.    S.   390,   44    T..    Ed.   S17. 

36.  Withdrawal  of  defense  originally 
pleaded.— Life  Ins.  Co.  v.  Bangs,  103  U. 
S.  780,  26  L.  Ed.  608,  in  which  case  a 
.'raudulent  purpose  in  procuring  certain 
hisurance  policies,  subsequently  carried 
into   execution,   was   pleaded   in   an   action 


at    law    on    such    policies    and    afterwards 
withdrawn. 

37.  Fraud. — Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  780.  26  L.  Ed.  608.  See,  gen- 
erally, the  title  FRAUD  AND  DECEIT, 
vol.   6,  p.   394. 

38.  Forgery. — Cromwell  v.  County  of 
Sac,  94  U.  S.  351,  24  L.  Ed.  195;  John- 
son Co.  V.  Wharton,  152  U.  S.  252,  38  L. 
Ed.  429;  Dowell  v.  Applegate,  152  U.  S. 
327,    38    L.    Ed.    463. 

39.  Want  of  consideration. — Cromwell 
V.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed. 
195;  Johnson  Co.  v.  Wharton,  152  U.  S. 
252,  38  L.  Ed.  429;  Dowell  v.  Applegate, 
152   U.    S.   327,   38   L.    Ed.   463. 

40.  Payment. — Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  780,  26  L.  Ed.  608;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  24  L.  Ed. 
195;  Dowell  v.  Applegate,  152  U.  S.  327, 
38  L-  Ed.  463;  Dimock  v.  Revere  Copper 
Co.,  117  U.  S.  559,  29  L.  Ed.  994;  John- 
son Co.  V.  Wharton,  152  U.  S.  252,  38  L. 
Ed.  429.  See,  generally,  the  title  PAY- 
MENT,  vol.   9,  p.   319. 

41.  Release. — Life  Ins.  Co.  r.  Bangs, 
103  U.  S.  780,  26  L.  Ed.  608;  Dimock  v. 
Revere  Copper  Co.,  117  U.  S.  559,  29  L. 
Ed.  994.  See,  generally,  the  title  RE- 
LEASE, ante.  p.   633. 

42.  Necessity  for  setting  up  all  matters 
affecting  original  validity  or  subsequent 
discharge  of  contract. — Life  Ins.  Co.  ;•. 
Bangs,  103  U.  S.  780,  26  L.  Ed.  60S: 
Dimock  v.  Revere  Copper  Co.,  117  U.  S. 
5.59.   29    L.    Ed.    994. 

Necessity  for  pleading  discharge  in 
bankruptcy. — In  Dimock  zk  Revere  Cop- 
per Co.,  117  U.  S.  559,  29  L.  Ed.  994,  it 
was  held  that  the  fact  that  the  evidence 
that  the  defendant  in  a  pendin.g  action  did 
not  then  owe  the  debt  in  question  w-as  a 
discharge  in  bankruptcy,  made  five  days 
before,  did  not  differ  from  a  payment  and 
receipt  in  full,  or  a  release  for  a  valuable 
consideration.  See  the  title  BANK- 
RUPTCY,  vol.   2.   p.    792. 

43.  Life  Ins.  Co.  v.  Bangs,  103  U.  S. 
780,    26    L.    Ed.    608. 

44.  Judgments  conclusive  as  though  de- 
fenses never  existed. — Cromwell  t'.  Countv 
of   Sac.   94   T!    S    3.51.  24   L.   Kd     1Q--    Tnlin. 
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been  applied  as  to  matters  which  might  have  been  set  up  by  way  of  defense, 
in  numerous  other  actions,  as,  for  instance,  in  suits  for  foreclosure,-*^  suits  to 
enjoin  a  collection  of  a  tax  on  the  ground  of  exemption,-*"^  actions  on  municipal 
securities,  etc.*'^ 

4.  Matters  Pleaded  by  _Way  of  Set  Off.— Where  the  defendants  plead 
matter  by  way  of  set  off  against  the  plaintiff's  claim,  and  such  matter  so  set  up 
by  way  of  set  off  is  allowed  in  part,  and  the  defendants  credited  therewith  in  the 
judgment  recovered  by  the  plaintiff,  such  judgment  will  bar  a  subsequent  action 
by  the  defendants  in  the  former  action,  to  recover  on  the  claim  thus  set  off  and 
allowed  in  the  prior  suit.**^ 

0.    Where  Second  Action  on  Different  Claim  or  Demand — 1.    Necessity 

That  Precise  Question  Shall  Have  Been  Determined — a.    General  Rule. 

Where  the  second  action  between  the  same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  action  operates  as  an  estoppel  only  as  to  those 
matters  in  issue  or  points  controverted,  upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.'*^  In  all  cases,  therefore,  where  it  is  sought  to 


son  Co.  V.  Wharton,  152  U.  S.  252,  38  L. 
Ed.  429;  Roberts  v.  Northern  Pac.  R.  Co., 
158  U.  S.  1,  39  L.  Ed.  873;  Fayerweather 
V.   Ritch,  195  U.   S.  276,  49  L-   Ed.   193. 

The  contract  is  merged  in  the  judg- 
ment. Life  Ins.  Co.  v.  Bangs,  103  U.  S. 
780,  26  L.  Ed.  608.  See,  generally,  the 
titles  JUDGMENTS  AND  DECREES, 
Tol.   7,  p.   544;    MERGER,  vol.   8,  p.   339. 

45.  Suits  for  foreclosure. — In  Leaven- 
"worth  County  Comm'rs  v.  Chicago,  etc., 
R.  Co.,  134  U.  S.  688,  33  L.  Ed.  1064, 
Avhich  was  a  suit  to  have  a  decree  of  fore- 
closure and  sale  thereunder,  declared 
fraudulent  and  void,  one  ground  of  com- 
plaint was  that  the  Rock  Island  company, 
being  in  actual  possession  and  use  of  the 
road  on  which  the  mortgage  was  a  lien, 
should  have  used  its  revenue  first  to  pay 
the  interest  and  have  postponed  the  re- 
pairs and  construction  to  that  purpose. 
It  was  held  that  the  proper  place  to  have 
made  this  defense  was  in  the  foreclosure 
suit. 

Where  in  a  suit  by  a  bank  to  foreclose 
a  mortgage,  the  mortgagor  did  not,  as  he 
might  have  done,  set  up  as  a  defense  that 
the  bank  had  no  right  to  take  the  mort- 
gage, or  that  he  was  entitled  to  certain 
credits  because  of  payment  of  usurious  in- 
terest, he  is  concluded  by  the  decree  of 
foreclosure  as  to  all  such  defenses,  and  so 
are  his  privies.  Stout  v.  Lye,  103  U.  S. 
66,    26    L.    Ed.    428. 

Where  the  validity  of  a  title  claimed 
by  one  as  resulting  to  him  from  a  sale  in 
a  mortgage  foreclosure  suit,  has  been  an 
issue  and  decided  in  a  creditors'  suit,  all 
other  grounds  supposed  to  establish  the 
invalidity  of  such  title  should  have  been 
presented  in  the  creditors'  suit,  and  stich 
as  were  not  must  be  deemed  to  have  been 
waived  and  foreclosed  by  the  judgment 
rendered  in  such  issue.  National,  etc.. 
Pipe  Works  ?'.  Oconto  Water  Supply  Co., 
183  IT.  S.  216.  46  L.  Ed.  157.  See  the  titles 
JUDICIAL  SALES,  vol.  7,  p.  704; 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.   8,  p.  452. 


46.  Suits  to  enjoin  collection  of  tax, 
etc. — Gunter  v.  Atlantic  Coast  Line  R. 
Co.,  200  U.  S.  273,  50  L.  Ed.  477.  See  the 
title   TAXATION. 

47.  Actions  on  municipal  securities. — 
In  United  States  v.  New  Orleans,  98  U. 
S.  381,  25  L.  Ed.  225,  the  court,  in  holding 
that  the  indebtedness  of  the  city  of  New 
Orleans  was  conclusively  established  by 
the  judgments  recovered  against  it,  and 
that  the  validity  of  the  bonds  upon  which 
they  were  rendered  was  no  longer  open 
to  question,  nor  the  payment  of  such 
judgments  limited  to  any  species  of 
property  or  revenues,  or  subject  to  any 
conditions,  said:  "If  there  were  any 
question  originally  as  to  a  limitation  of 
the  means  by  which  the  bonds  were  to 
be  paid,  it  is  cut  off  from  consideration 
now  by  the  judgments.  If  a  limita- 
tion existed,  it  should  have  been  in- 
sisted upon  when  the  suits  in  the 
bond.s  were  pending,  and  continued  in 
Ihe  judgments.  The  fact  that  none  is 
tbus  continued  is  conclusive  in  this  ap- 
plication that  none  existed."  See,  also, 
Wolff  V.  New  Orleans,  103  U.  S.  358,  26 
L.  Ed.  395.  See,  generally,  the  title 
MUNICIPAL.  COUNTY,  STATE  AND 
FEDERAL  SECURITIES,  vol.  8.  p.  6.50. 

48.  Allowance  of  set-off  as  barring  ac- 
tion on  claim  allowed. — Clement  t'.  Field 
147  U.  S.  467,  37  L.  Ed.  244.  See.  gen- 
erally, the  title  SET-OFF.  RECOUP- 
MENT AND  COUNTERCLAIM. 

49.  Estoppel  only  as  to  matters  unon 
determination  of  which  finding  or  verdict 
rendered.— Cromwell  7'.  County  of  Sac 
94  U.  S.  351,  24  L.  Ed.  195;  Russell  v. 
Place.  94  U.  S.  606.  24  L.  Ed.  214:  Davis 
7'.  Brown,  94  U.  S.  423.  24  L.  Ed.  204; 
United  States  7'.  Clark,  96  U.  S.  37,  24  I,' 
Fd.  606:  United  States  v.  New  Orleans, 
08  U.  S.  381,  25  L.  Ed.  225;  Gordon  v. 
Gilfoil,  99  U.  S.  168.  25  L.  Ed.  383;  Camp- 
bell 7'.  Rankin.  99  IT.  S  261,  25  L.  Ed.  435; 
Block  V.  Commissioners,  99  U.  S.  686.  25 
L.  Ed.  491;  Lumber  Co.  v.  Buchtel.  101 
TT.  S.  638.  25  L.  Ed.  1072:  Dunrp-i  v 
Gegan.  101  U.  S.  810.  25  L.  Ed.  875;  Stew- 
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apply  the  estoppel  of  a  judgment  rendered  upon  one  cause  of  action  to  matters 
arising  in  a  suit  upon  a  different  cause  of  action,  tlie  inquiry  must  always  be 
as   to   the   point   or   cjuestion   actually    litigated   and   determined   in   the   original 


art  V.  Lansing,  104  U.  S.  505,  26  L.  Ed. 
866;  Ralls  County  Court  v.  United  States, 
105  U.  S.  733,  26  L.  Ed.  1220;  Elgin  v. 
Marshall,  106  U.  S.  578,  27  L.  Ed.  249; 
Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  Ed.  746;  Coffey  v.  United  States,  116 
U.  S.  436,  29  L.  Ed.  684;  Littlefield  v.  In- 
ternal Improvement  Fund,  117  U.  S.  419, 
29  L.  Ed.  930;  Enfield  v.  Jordan,  119  U.  S. 
680,  30  L.  Ed.  523;  Wilson  v.  Deen,  121 
U.  S.  525,  30  L.  Ed.  980;  Harshman  v. 
Knox  County,  122  U.  S.  306,  30  L.  Ed. 
1152;  Bissell  v.  Spring  Valley  Tp.,  124  U. 
S.  225,  31  E.  Ed.  411;  Jenkins  v.  Interna- 
tional Bank,  127  U.  S.  484,  32  L.  Ed.  189; 
Hunt  V.  Blackburn.  128  U.  S.  464,  32  L. 
Ed.  488;  Abendroth  v.  Van  Dolsen,  131 
U.  S.  66,  33  L.  Ed.  57;  Mackall  v.  Casilear, 
137  U.  S.  556,  34  L.  Ed.  776;  Texas,  etc., 
R.  Co.  V.  Southern  Pac.  Co.,  137  U.  S.  48, 
34  L.  Ed.  614;  Reynolds  v.  Stockton,  140 
U.  S.  254,  35  L.  Ed.  464;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  Ed.  640; 
Pearce  v.  Rice,  142  U.  S.  28,  35  L.  Ed. 
925;  Franklin  County  v.  German  Sav. 
Bank,  142  U.  S.  93,  35  L.  Ed.  948;  Haley 
V.  Breeze,  144  U.  S.  130,  36  L.  Ed.  375; 
Nesbit  V.  Riverside  Inde.  Dist.,  144  U.  S. 
610.  36  L.  Ed.  562;  Willmington,  etc.,  R.  Co. 
V.  Alsbrook."l46  U.  S.  279,  36  L.  Ed.  972; 
Knox  County  v.  Ninth  Nat.  Bank,  147  U. 
S.  91,  37  E.  Ed.  93;  Johnson  Co.  t'.  Whar- 
ton, 152  U.  S.  252.  38  L.  Ed.  429;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  38 
L.  Ed.  450;  Keokuk,  etc.,  R.  Co.  v.  Scot- 
land County,  152  U.  S.  317.  38  L.  Ed.  457; 
Hegler  v.  Faulkner,  153  U.  S.  109,  38  L. 
Ed.  653;  The  Haytian  Republic,  154  U.  S. 
118,  38  L.  Ed.  931;  Last  Chance  Min.  Co. 
V.  Tyler  Min.  Co.,  157  U.  S.  683,  39  L.  Ed. 
859;  Roberts  v.  Northern  Pac.  R.  Co., 
158  U.  S.  1,  39  L.  Ed.  873;  De  Sollar  v. 
Hanscome,  158  U.  S.  216,  39  L.  Ed.  956; 
Phoenix,  etc.,  Ins.  Co.  v.  Tennessee.  161 
U.  S.  174,  40  L.  Ed.  660;  Forsyth  v.  Ham- 
mond, 166  U.  S.  506,  41  L.  Ed.  1095;  Nev/ 
Orleans  v.  Citizens'  Bank,  167  U.  S.  371, 
42  L.  Ed.  202;  Southern  Pac.  R.  Co.  v. 
United  States,  168  U.  S.  1,  42  L.  Ed.  355; 
Dennison  v.  United  States,  168  U.  S.  241, 
42  L.  Ed.  453;  Fidelity  Trust,  etc.,  Co.  v. 
Louisville,  174  U.  S.  420.  43  L.  Ed.  1034; 
Brady  v.  Daly,  175  U.  S.  148,  44  L.  Ed. 
109;  Hubbell  v.  United  States,  171  U.  S. 
203,  43  L.  Ed.  136;  Werlein  v.  New  Or- 
leans, 177  U.  S.  390,  44  L.  Ed.  817;  Overby 
V.  Gordon,  177  U.  S.  214,  44  L.  Ed.  741; 
Baldwin  v.  Maryland,  179  U.  S.  220,  45 
L.  Ed.  160:  Mitchell  t-.  First  Nat.  Bank, 
180  U.  S.  471,  45  L.  Ed.  627;  Southern 
Pac.  R.  Co.  V.  United  States,  183  U.  S. 
519,  46  L.  Ed.  307;  United  States  v.  Green, 
185  U.  S.  256,  46  L.  Ed.  898;  Lander  v. 
Mercantile  Bank,  1S6  U.  S.  458,  46  L.  Ed. 
1247;    Deposit   Bank  v.    Frankfort,   191    U. 


S.  499,  48  L.  Ed.  276;  Citizens'  Bank  v. 
Parker,  192  U.  S.  73,  93,  48  L.  Ed.  346; 
Fayerweather  v.  Ritch,  195  U.  S.  276,  49 
L.  Ed.  193;  Harriman  v.  Northern  Securi- 
ties Co.,  197  U.  S.  244,  49  L.  Ed.  739; 
Northern  Pac.  R.  Co.  v.  Slaght,  205  U.  S. 
122,  51  L.  Ed.  738;  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.,  206  U.  S.  496,  51 
L.  Ed.  1155;  Clark  v.  Young,  1  Cranch 
181,  2  L.  Ed.  74;  Croudson  v.  Leonard,  4 
Cranch  434,  2  L.  Ed.  670;  Hopkins  z/.  Lee, 
6  Wheatr  109,  5  L.  Ed.  218;  Thompson  v. 
Tolmie,  2  Pet.  157,  7  L.  Ed.  381;.  Holmes 
V.  Trout,  7  Pet.  171,  8  L.  Ed.  647;  United 
States  V.  Nourse,  9  Pet.  8,  9  L.  Ed.  31; 
Sibbald  v.  United  States,  12  Pet.  488,  9 
L.  Ed.  1167;  Stacy  v.  Thrasher,  6  How. 
44,  12  L.  Ed.  337;  Smith  v.  Kernochen,  7 
How.  198,  12  L.  Ed.  660;  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868;  Mc- 
Call  V.  Carpenter,  18  How.  297,  15  L.  Ed. 
389;  Richardson  v.  Boston,  19  How.  263, 
15  L.  Ed.  639;  Parker  v.  Kane,  22  How. 
1,  18  L.  Ed.  286:  Washington,  etc.,  Steam- 
Packet  Co.  V.  Sickles,  24  How.  333,  16  L. 
Ed.  650;  Parrish  v.  Ferris.  2  Black  606. 
17  L.  Ed.  317;  Barrows  v.  Kindred,  4  Wall. 
399,  18  L.  Ed.  383;  Nichols  v.  Levy,  5 
Wall.  433,  18  L.  Ed.  596;  Goodrich  7\  The 
City,  5  Wall.  566,  18  L.  Ed.  511;  Packet 
Co.  V.  Sickles,  5  Wall.  580,  18  L.  Ed.  550; 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42;  Sheets  v.  Selden.  7  Wall.  416,  19 
L.  Ed.  166;  In  the  [Matters  of  Howard,  9 
Wall.  175,  19  L.  Ed.  634;  Goddard  v.  Fos- 
ter, 17  Wall.  123,  21  L.  Ed.  589;  Tioga 
Railroad  v.  Blossburg,  etc.,  Railroad,  20 
Wall.   137,   22   L.    Ed.    331. 

"Private  right  and  public  welfare  unite 
in  demanding  that  a  question  once  ad- 
judicated by  a  court  of  competent  juris- 
diction shall,  except  in  direct  proceedings 
to  review,  be  considered  as  finallj^  settled 
and  conclusive  upon  the  parties.  Interest 
rei  publicje  ut  sit  finis  litium.  But  in  or- 
der to  make  this  finality  rightful  it  should 
appear  that  the  question  was  distinctly 
put  in  issue;  that  the  parties  presented 
their  evidence,  or  at  least  had  an  oppor- 
tunity to  present  it,  and  that  the  question 
was  decided."  Fayerweather  v.  Ritch.  195 
U.    S.    276,    49    L.    Ed.    193. 

Similarity  of  items  involved  not  suffi- 
cient.— In  Dennison  t'.  United  States,  168 
U.  S.  241,  42  L.  Ed.  453,  it  was  held  that 
the  suit  under  consideration  was  not  for 
the  same  items  as  those  allowed  in  the 
former  case,  but  for  similar  items,  and 
that  the  case  therefore,  fell  within  the 
ruling  in  Cromwell  v.  County  of  Sac,  94 
U.  S.  351,  24  L.  Ed.  195.  as  to  the  effect  of 
a  judgment  in  a  prior  action  where  the 
second  action  is  upon  a  different  claim 
or   demand. 
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action,^'^  not  what  might  have  been  thus  Htigated  and  determined.'^i     Only  upon 
such  matters   is  the  judgment  conclusive  in  another  action.^-     It  must  appear, 


50.  Inquiry  is  as  to  point  or  question 
actually  litigated  and  determined  in  origi- 
nal action. — Cromwell  v.  County  of  Sac, 
114  U.  S.  351,  24  L.  Ed.  193;  Lumber  Co. 
r.  Buchtel,  101  U.  S.  638,  25  L.  Ed.  1072; 
Enfield  v.  Jordon,  119  U.  S.  680,  30  L-  Ed. 
523;  Wilson  v.  Deen,  121  U.  S.  525,  30  L. 
Ed.  980;  Bissell  v.  Spring  Valley  Tp.,  124 
U.  S.  225,  31  L.  Ed.  411;  AlcComb  v. 
Frink,  149  U.  S.  629,  37  L.  Ed.  876;  Wil- 
mington, etc.,  R.  Co.  V.  Alsbrook,  146  U. 
S.  279,  36  L.  Ed.  972;  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  371,  42  L.  Ed. 
202;  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.  Ed.  355;  South- 
ern Pac.  R.  Co.  V.  United  States,  183  U. 
S.  519,  46  L.  Ed.  307;  Lander  v.  Mercan- 
tile Bank,  186  U.  S.  458,  46  L.   Ed.  1247. 

51.  Inquiry  is  not  as  to  what  matters 
might  have  been  litigated,  etc. — Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  24 
L.  Ed.  195;  Enfield  v.  Jordon,  119  U.  S. 
G80,  30  L.  Ed.  523;  Nesbit  V.  Riverside 
Tnde.  Dist.,  144  U.  S.  610,  36  L.  Ed.  562; 
Wilmington,  etc.,  R.  Co.  v.  Alsbrook,  146 
U  S.  279,  36  L.  Ed.  972;  McComb  v. 
Frink,  149  U.  S.  629,  37  L.  Ed.  876; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S  301,  38  L.  Ed.  450;  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  683,  39 
L.  Ed.  859;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.  Ed.  202;  South- 
ern Pac.  R.  Co.  V.  United  States,  168  U. 
S.  1,  42  L.  Ed.  355;  Southern  Pac.  R.  Co. 
V.  United  States,  183  U.  S.  519,  46  L.  Ed. 
307. 

Construction  of  statute  not  an  adjudica- 
tion as  to  its  constitutionality  where  point 
not  raised. — See  Boyd  v.  Alabama,  94  U. 
S.  645,  24  L.  Ed.  302.  And  see  Douglass 
f.  Pike  County,  101  U.  S.  677,  26  L.  Ed. 
968. 

52.  Cromwell  v.  County  of  Sac,  94  U. 
S.  351,  24  L.  Ed.  195.  And  see  cases  cited 
to  the  three  preceding  text  paragraphs. 

"It  is  of  the  essence  of  estoppel  by 
judgment  that  it  is  certain  that  the  pre- 
cise fact  was  determined  by  the  former 
iudorment."  De  Sollar  i'.  Hanscome,  158 
U.    S.    216,    39    L.    Ed.    956. 

Instances  in  which  former  judgment 
held  not  an  estoppel. — A  determination  in 
one  action,  that  a  plaintifif  was  not  an 
owner  for  vahie  of  certain  coupons  sued 
on,  does  not  estop  him  from  proving  in 
another  action  that  he  was  such  an  owner 
of  other  coupons  detached  from  the  same 
bonds.  Cromwell  v.  County  of  Sac,  94 
U.  S.  351,  24  L.  Ed.  195:  Bissell  v.  Spring 
Valley  Tp.,  124  U.  S.  225,  31  L.  Ed.  411. 

Nor,  on  the  other  hand,  does  a  de- 
termination in  one  action,  that  a  plaintiff 
was  an  owner  for  value  of  certain  coupons 
sued  on,  estop  the  defendant  from  prov- 
ing in  another  action  that  he  was  not 
such  an  owner  of  other  coupons  detached 
from  the  same  bonds.  Stewart  7'.  Lans- 
ing,   104    U.    S.    505,    510,    26    L.    Ed.    866; 


Nesbit  V.  Riverside  Inde.  Dist.,  144  U.  S. 
610,  619,  36   L.   Ed.  562. 

A  judgment  on  drainage  warrants  is- 
sued by  a  city  as  a  compulsory  trustee 
under  a  statute,  is  not  res  adjudicata,  or 
even  a  decisive  authority  in  an  action  on 
purchase  warrants,  issued  by  the  city  as 
a  voluntary  contractor,  in  payment  of  the 
purchase  price  of  the  drainage  plant,  al- 
though a  holder  of  warrants  of  the  latter 
class  intervened  in  the  former  action,  and 
the  court  made  no  distinction  between 
the  two  kinds  of  warrants,  but  treated 
them  as  standing  on  the  same  footing. 
New  Orleans  v.  Warner,  175  U.  S.  120, 
44  L.  Ed.  96. 

There  were  two  suits  upon  coupon 
bonds.  In  the  first  suit  the  defense  was 
that  there  was  a  prior  indebtedness  ex- 
ceeding the  constitutional  limitation;  in 
the  second  suit  the  defense  was  that  the 
bonds  themselves  created  an  overissue. 
Held,  that  since  these  were  two  different 
matters  in  litigation,  and  that  the  defense 
presented  at  the  second  trial  could  not 
have  been  adjudicated  at  the  first,  it  was 
a  good  defense.  Nesbit  v.  Riverside  Inde. 
Dist.,   144  U.   S.   610,  621,   36   L.   Ed.  562. 

A  will  giving  the  entire  estate  of  the 
testator  to  his  wife,  who  was  also  the 
executrix,  but  requesting  her  to  make  cer- 
tain provisions  for  parties  designated 
therein,  was  duly  proved  in  the  probate 
court,  and  by  order  or  decree  of  such 
court  the  whole  estate  was  distributed  to 
the  widow,  and  she  was  discharged  from 
her  duties  as  executrix.  She  failed  to 
make  the  provisions  as  mentioned  in  the 
will,  and  suit  was  brought  against  her 
for  such  failure.  The  bill  was  dismissed 
on  the  ground,  among  others,  that  the 
matters  therein  sought  to  be  determined 
had  been  determined  against  the  com- 
plainant by  the  probate  court.  It  was 
held,  however,  that  whatever  power  the 
probate  court  might  have  had  to  construe 
the  will  as  between  the  widow  and  the 
complainants  in  the  bill,  as  there  was  no 
adjudication  on  the  subject  by  the  pro- 
bate court,  its  decree  would  not  operate 
as  a  bar  to  the  prosecution  of  tlie  suit  in 
equity.  Colton  z:  Colton,  127  U.  S.  300, 
32    L.    Ed.    138. 

"Whatever  jurisdiction  bj-  the  laws  of 
California  its  probate  court  may  have 
been  entitled  to  exercise  for  the  purpose 
of  construing  the  will  as  between  the 
widow  and  the  present  complainants, 
there  is  no  averment  in  the  nleadings 
that  it  was  ever  exercised.  There  is, 
therefore,  no  adjudication  on  the  subject 
by  the  probate  court,  which  has  decided 
the  question  raised  in  these  suits  so  as  to 
operate  as  a  bar  to  their  prosecution." 
Colton  V.  Colton,  127  U.  S.  300,  32  L.  Ed. 
138. 

When  an  action  at  law  for  breach  of  a 
contract  to  invest   in   stocks   fails  because 
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either  upon  the  face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that  the 


the  testimony  develops  that  the  invest- 
ment was  made  and  a  declaration  of  trust 
given  in  respect  to  the  stock  so  pur- 
chased, such  judgment  will  not  be  a  bar  to 
a  suit  in  equity  for  a  breach  of  the  trust, 
especially  when  it  appears  from  the  rec- 
ords in  the  law  case  that  an  application 
to  change  the  declaration  into  a  bill  in 
equity  in  respect  to  the  trust  was  denied. 
What  might  have  been  determined  in  the 
former  action  if  the  amendment  of  the 
declaration  had  been  permitted  can  only 
be  conjectured;  what  was  determined  was 
that  no  such  contract  as  charged  existed, 
or,  if  it  existed,  was  broken.  McComb  v. 
Frink,   149  U.   S.   629,   37    L.    Ed.   876. 

A  city  was  enjoined  by  a  waterworks 
company  from  building  its  own  water- 
works and  from  refusing  to  pay  rent  for 
water  according  to  contract.  Later  the 
city  passed  an  ordinance  governing  the 
rate  for  water  consumption  to  private 
consumers.  Such  decree  did  not  operate 
as  res  judicata  as  to  the  right  of  the  city 
to  pass  such  ordinance  even  though  in  the 
former  case  testimony  was  taken  as  to 
the  reasonableness  of  rates  charged.  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.,  206 
U.    S.    496,    51    L.    Ed.    1155. 

"The  determination  of  issues  as  to  the 
right  of  injunction  against  the  city  build- 
ing its  own  works,  or  denying  liability  or 
refusing  to  pay  the  rentals  contracted  for, 
and  a  finding  that  existing  rates  were 
reasonable,  did  not  necessarily  conclude 
a  controversy  which  might  thereafter 
arise,  as  to  the /right  of  the  city  to  fix 
rates  when  the  legislature  of  Mississippi 
should  pass  a  law  for  that  purpose,  giving 
the  city  the  right  to  regulate  the  same." 
Vicksburg  v.  Vicksburg  Waterworks  Co., 
206   U.    S.    496,   51    L.    Ed.    1155. 

Under  the  statute  of  Pennsylvania  of 
April  13,  1807,  enacting  that  two  con- 
curring verdicts  and  judgment  thereon 
between  the  same  parties  in  ejectment 
r.hall  be  conclusive  and  bar  the  right,  one 
judgment  on  a  special  verdict  is  not  con- 
clusive of  any  fact  found  by  that  verdict; 
and  two  verdicts  and  judgments  are  not 
conclusive  upon  a  title  not  therein  ad- 
judicated. Britton  v.  Thornton,  112  U.  S. 
.S26,    28    L.    Ed.    816. 

Two  railroads  were  sold  by  the  trus- 
tees of  the  internal  improvement  fund  of 
the  state  of  Florida,  under  the  provisions 
of  the  internal  improvement  act  of  that 
state,  to  pay  certain  bonds  the  owner- 
ship of  which  was  in  dispute.  While  the 
suit  was  pending  to  establish  the  title  of 
the  trustees  to  the  bonds  other  parties 
were  foreclosing  a  mortgage  junior  to 
that  of  the  trustees,  and  it  became  neces- 
sary to  fix  the  amount  of  the  prior  lien. 
This  the  other  parties  were  willing  should 
be  done  before  their  disputed  title  was 
settled,  and  so  to  save  themselves  from 
loss  in  case  of  defeat  the  trustees  took  a 
decree  for  wh?t  would  be  their  due  in  that 


event.  To  this  the  junior  mortgagees  did 
not  object.  Their  object  had  been  to  de- 
feat the  prior  lien  altogether.  It  was  held 
that  this  was  not  an  abandonment  by 
either  party  of  their  title  to  the  bonds. 
No  issue  was  made  in  that  suit  as  to  the 
actual  ownership  of  the  bonds.  Littlefield 
V.  Internal  Improvement  Fund,  117  U.  S- 
419,    29    h.    Ed.    930. 

The  exemption  from  taxation  of  the 
capital  of  a  bank,  its  banking  house,  and 
furniture  acquired  for  the  purposes  of  its 
banking  business,  and  tax  levied  eo 
nomine  on  its  shareholders  by  a  judg- 
ment, is  not  an  adjudication  as  to  exemp- 
tion of  stockholders  for  assessment  on 
their  shares  of  stock,  or  that  the  real  es- 
tate held  by  bank,  which  had  been  mort- 
gaged to  secure  stock  subscriptions  and 
had  become  the  property  of  the  bank  un- 
der foreclosure  proceedings,  is  exempt 
from  taxation,  because  property  so  ac- 
quired became  by  virtue  of  purchase  by 
bank  a  part  of  its  capital  stock,  nor  to 
the  nonliability  of  the  bank  to  the  pay- 
ment of  a  license  tax.  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  371,  401,  402, 
406,   42    L.    Ed.   202. 

In  Lander  v.  Mercantile  Bank,  186  U. 
S.  458,  46  L.  Ed.  1247,  it  was  held  that 
former  judgments  are  not  res  adjudicata 
between  the  parties  as  to  the  right  to  de- 
duct debts  from  the  value  of  bank  shares, 
except  the  fact  of  each  year's  discrimi- 
nation shall  be  established  as  to  the  taxa- 
tion of  that  year. 

The  omission  of  indorsers  on  a  series 
of  notes,  transferred  to  the  holder  in  set- 
tlement of  their  own  note  held  by  him, 
upon  an  agreement  in  writing  that  they 
should  not  be  held  liable  on  their  indorse- 
ment, to  set  up  the  agreement  as  a  de- 
fense to  an  action  against  them,  brought 
by  the  holder  on  two  of  the  notes,  does 
not  preclude  them  from  setting  up  the 
agreement  in  a  second  action  by  the 
holder  on  others  of  the  same  series  of 
notes.  The  judgment  in  the  original  ac- 
tion does  not  operate  as  an  estoppel 
against  showing  the  existence  and  validity 
of  the  agreement  in  the  second  action. 
Davis  v.  Brown,  94  U.  S.  423,  24  L.  Ed. 
204. 

A  decree  of  a  court  adjudged  that  the 
defendants,  the  Northern  Securities  Com- 
pany, a  corporation  formed  to  get  control- 
ling interest  in  two  certain  railroads,  had 
entered  into  a  combination  in  restraint  ot 
trade,  that  all  the  stock  held  or  owned 
bv  them  was  held  in  virtue  of  such  com- 
bination; and  enjoined  the  Securities 
Company  and  the  two  railw/y  companies 
from  receiving,  or  permitting  the  exer- 
cise of,  any  control  by  the  Securities 
Company  over  either  railway,  or  any  ex- 
ercise of  the  voting  power  of  the  railway 
shares;  and  the  payment  or  reception  of 
dividends  upon  the  railway  shares  held 
by  them,  and   forbade   them  from  acauir- 
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precise  question  was  raised  and  determined  in  the  former  suit.^^  jf  there  be 
any  uncertainty  on  this  head  in  the  record,  as,  for  example,  if  it  appear  that 
several  distinct  matters  may  have  been  litigated,  upon  one  or  more  of  which  the 
judgment  may  have  passed,  without  indicating  which  of  them  was  thus  litigated, 
and  upon  which  the  judgment  was  rendered,  the  whole  subject  matter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention,  unless  this  uncertainty  be 
removed  by  extrinsic  evidence  showing  the  precise  point  involved  and  deter- 
mined.^-^  Even  where  it  appears  from  extrinsic  evidence  that  the  matter  was 
properly  within  the  issue  controverted  in  the  former  suit,  if  it  be  not  shown  that 
the  verdict  and  judgment  necessarily  involved  its  consideration  and  determination, 
it  will  not  be  conclusive.-^-^ 

b.  Matters  Ncx-essarily  Involved. — Though  the  general  rule  is  as  above  stated, 
yet  it  has  often  been  held  that  the  judgment  in  a  former  suit  is  conclusive  as 


ing  further  stock  in  either  railway  com- 
panj'.  Such  decree  does  not  determine 
the  quality  of  the  transfer  as  between 
the  defendants.  Harriman  v.  Northern 
Securities  Co.,  197  U.  S.  244,  288,  49  L. 
Ed.   739. 

The  United  States  had  brought  suit 
against  the  Southern  Pacific  Railway  Com- 
pany to  quiet  title  to  lands  claimed  by 
the  railroad  company  under  grant  of  date 
of  March  3,  1871,  and  under  a  map  filed 
bj'  the  Atlantic  &  Pacific  Railroad  Com- 
pany as  a  definite  location.  Held,  that 
the  Southern  Pacific  Company  had  no 
title  to  lands.  But  this  adjudication  is 
not  res  judicata  to  lands  claimed  bj^  the 
Southern  Pacific  Companj^  by  act  of  July 
27,  1866,  under  which  the  railroad  com- 
pany and  the  United  States  held  un- 
divided moieties  in  all  the  odd  numbered 
sections  which  lay  within  the  conflicting 
place  limits  of  the  Atlantic  and  Pacific 
Railroad  Company  and  the  Southern  Pa- 
cific Railroad  Company,  since  these  were 
entirely  different  lands  than  those  in 
question  in  the  former  suit.  Southern 
Pac.  R.  Co.  V.  United  States,  183  U.  S. 
519,    532,   534,   46   L.    Ed.    307. 

Where  the  supreme  court,  in  a  case  for 
unlawfully  enclosing  a  piece  of  land,  held 
that  there  was  sufficient  color  of  title  to 
take  the  case  outside  of  the  operation  of 
the  statute  regarding  unlawful  enclosure, 
such  case  was  not  res  judicata  to  a  sub- 
sequent action  to  decide  whether  one  has 
valid  title  to  land  within  boundaries  or 
not,  and  nothing  decided  in  that  case  was 
conclusive  in  the  latter.  United  States  7'. 
Green,  185  U.  _S.  250,  270,  46  L.   Ed.  SOS. 

53.  Determination  of  precise  question 
must  appear  of  record  or  be  shown  by 
extrinsic  evidence. — De  Sollar  i'.  Hans- 
come,  158  U.  S.  216,  39  L.  Ed.  956;  Russell 
V.  Place,  94  U.  S.  606,  607.  24  L.  Ed.  214; 
Packet  Co.  v.  Sickles,  5  Wall.  580,  18  L. 
Ed.   550.     See   ante,   "Certainty."   TIT,   E. 

54.  Effect  of  uncertainty — Removal  by 
extrinsic  evidence. — De  Sollar  z'.  Hans- 
come,  158  U.  S.  216,  39  L.  Ed.  956;  Rus- 
sell V.  Place,  94  U.  S.  606,  24  L.  Ed.  214; 
Davis  V.  Brown.  94  U.  S.  423,  24  L.  Ed. 
204.  And  see  Miles  v.  Caldwell.  2  Wall. 
35,  17  T,.  Ed.  755;  Cromwell  v.  County  of 
Sac,  94  U.   S.  351,  24  L.   Ed.   195. 


The  record  of  a  former  suit  between  the 
parties,  in  which  the  declaration  con- 
sisted of  a  special  count,  and  the  com- 
mon money  counts,  and  where  there  was 
a  general  verdict  on  the  entire  declara- 
tion, cannot  be  given  in  evidence  as  an 
estoppel  in  a  second  suit  founded  on  the 
special  count;  for  the  verdict  may  have 
been  rendered  on  the  common  counts. 
This  rule  is  not  varied  by  the  circum- 
stance that  after  the  verdict  was  rendered 
the  court  directed  judgment  to  be  en- 
tered for  the  plaintiffs  on  the  first  count 
in  the  declaration,  being  the  special 
count.  Washington,  etc.,  Steam-Packet 
Co.  V.  Sickles,  24  How.  333,  16  L.  Ed.  650. 

In  an  action  at  law  for  damages  for 
the  infringement  of  a  patent  for  an  al- 
leged new  and  useful  improvement  in  the 
preparation  of  leather,  which  patent  con- 
tained two  claims,  one  for  the  use  of  fat 
liquor  generally  in  the  treatment  of 
leather,  and  the  other  for  a  process  of 
treating  bark-tanned  lamb  or  sheep  skin, 
by  ipeans  of  a  compound  composed  and 
applied  in  a  particular  manner,  the  dec- 
laration alleged,  as  the  infringement  com- 
plained of,  that  the  defendants  had  made 
and  used  the  invention,  and  caused  others 
to  make  and  use  it,  without  averring 
whether  such  infringement  consisted  in 
the  simple  use  of  fat  liquor  in  the  treat- 
ment of  leather,  or  in  the  use  of  the  proc- 
ess specified.  Held,  that  the  judgment  re- 
covered in  the  action  does  not  estop  the 
defendant  in  a  suit  in  equity  by  the  same 
plaintiff,  for  an  injunction  and  an  ac- 
counting for  gains  and  profits,  from  con- 
testing the  validity  of  the  patent,  it  not 
appearing  by  the  record,  and  not  being 
shown  by  extrinsic  evidence,  upon  whicli 
claim  the  recovery  was  had.  The  validity 
of  the  patent  was  not  necessarily  in- 
volyecf;  except  with  respect  to  the  claim 
which  was  the  basis  of  the  recovery;  a 
patent  may  be  valid  as  to  a  single  claim, 
and  invalid  as  to  the  others.  Russell  v 
Place,  94  U.  S.  606,  24  E.  Ed.  214. 

Generally  as  to  proof  as  to  matters  in 
issue  and  determined,  see  post,  "Plead- 
ing   and    Proof,"    VII. 

55.  Packet  Co.  v.  Sickles,  5  Wall.  580, 
18   L.    Ed.    550. 
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to  all  matters  which  were  necessarily  involved  in  such  suit,^^  so  that  the  decision 

of  the  court  could  not  have  been  rendered  in  that  suit  without  determining  it.^'^ 

2.  Extent  and  Limitations  of  Doctrine — a.  Judgment  an  Estoppel  as  to  All 

Material  Issues  Decided — (1)    General  Rule. — It  is  well  established  that  a  valid 


56.  Conclusiveness  as  to  matters  neces- 
sarily involved. — Pearce  v.  Rice,  142  U.  S. 
28,  o5  L.  Ed.  925;  McCall  v.  Carpenter, 
18  How.  297,  15  L.  Ed.  389;  Parrish"?/. 
Ferris,  2  Black  606,  17  L.  Ed.  317;  Wash- 
ington, etc.,  Steam-Packet  Co.  v.  Sickles, 
24  How.  333,  16  L.  Ed.  650;  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868;  Packet 
Co  V.  Sickles,  5  Wall.  580,  18  L.  Ed.  550; 
Overby  v.  Gordon,  177  U.  S.  214,  44  L. 
Ed.  741;  Lawrence  v.  Nelson,  143  U.  S. 
215,  36  L.  Ed.  130;  Wiggins  Ferry  Co.  v. 
Ohio,  etc.,  R.  Co.,  142  U.  S.  396,  35  L.  Ed. 
1055;  Russell  v.  Place.  94  U.  S.  606,  24 
L.  Ed.  214;  Fayerweather  v.  Ritch,  195  U. 
S.   276,   49   E.    Ed.    193. 

57.  Where  determination  of  issue  es- 
sential to  court's  decision. — Parrish  v. 
Ferris,  2  Black  606,  17  L.  Ed.  317.  And 
see  cases  cited  to  preceding  text. 

.  "It  is  certain  that  a  judgment  of  a  court 
of  competent  jurisdiction  is  everywhere 
conclusive  evidence  of  every  fact  upon 
which  it  must  necessarily  have  been 
founded."  Block  v.  Commissioners,  99  U. 
S.   686,  25   L.   Ed.   491. 

"As  we  understand  the  rule  in  respect 
to  the  conclusiveness  of  the  verdict  and 
judgment  in  a  former  trial  between  the 
same  parties,  when  the  judgment  is  used 
in  pleading  as  a  technical  estoppel,  or  is 
relied  on  by  way  of  evidence  as  con- 
clusive, per  se,  it  must  appear,  by  the 
record  of  the  prior  suit,  that  the  particu- 
lar controversy  sought  to  be  concluded 
was  necessarily  tried  and  determined — 
that  is,  if  the  record  of  the  former  trial 
shows  that  the  verdict  could  not  have 
been  rendered  without  deciding  the  par- 
ticular matter,  it  will  be  considered  as 
having  settled  that  matter  as  to  all  fu- 
ture actions  between  the  parties."  Packet 
Co.  V.  Sickles,  5  Wall.  580,  18  L.  Ed.  550. 

".A.11  parties  to  a  contest,  in  proceed- 
ings in  a  probate  court  preliminary  to 
and  during  the  course  of  administration 
upon  the  estate  of  the  decedent,  upon  a 
matter  within  the  jurisdiction  of  the  court, 
are  concluded  in  every  other  court  by  the 
decision  rendered,  as  to  the  facts  upon 
which  such  decision  necessarily  pro- 
ceeded. Caujolle  V.  Ferrie,  13  Wall.  465, 
20  L.  Ed.  507.  And  see  Butterfield  v. 
Smith,  101  U.  S.  570,  25  L.  Ed.  868." 
Overby  v.  Gordon,  177  U.  S.  214,  44  L. 
Ed.   741. 

In  Townsend  v.  St.  Louis,  etc.,  Min. 
Co.,  1.59  U.  S.  21,  40  L.  Ed.  61,  it  was  held 
that  the  invalidity  of  a  claim  against  a 
new  company  for  services  rendered  to  the 
original  corporation  was  substantially  es- 
tablished by  a  decree  in  a  former  suit 
that  stock  issued  therefor  was  invalid,  be- 
cause issued  without  anything  having 
been  paid  for  it. 

"To    escape    from    the   conclusive    effect 


of  this  decree,  the  complainant  in  the 
present  bill  asserts  that  his  claims  for 
services  and  for  money  expended  by  him 
for  the  St.  Louis  and  Sandoval  Coal  and 
Mining  Company  were  not  in  issue  in  said 
cases,  and  that  as  a  creditor  he  can  now 
assert  such  claim  against  the  assets  of  that 
company  now  in  the  possession  of  the 
new  company.  *  *  *  The  manifest  pur- 
pose and  aim  of  the  present  bill  are  to 
go  back  of  this  decree,  and  to  assert  his 
original  claim  for  services  against  the 
new  company.  We  are  of  opinion  that 
the  invalidity  of  his  claim  for  services  was 
substantially  established  by  the  decree 
that  the  stock  issued  therefore  was  in- 
valid, because  issued  without  anything 
having  been  paid  for  it."  Townsend  v. 
St.  Louis,  etc.,  Min.  Co.,  159  U.  S.  21,  40 
L.    Ed.   61. 

Under  the  Alabama  statute  where  prop- 
erty is  taken  in  execution,  if  the  sheriff 
does  not  make  the  money,  the  plaintiff  is 
allowed  to  suggest  to  the  court  that  the 
money  might  have  been  made  with  due 
diligence,  and  thereupon  the  court  is  di- 
rected to  frame  an  issue  in  order  to  try 
the  fact.  Where  this  had  been  done  and 
a  verdict  found,  and  judgment  rendered 
for  the  sheriff,  and  such  fact  was  set  up 
by  plea  in  a  subsequent  suit  on  the  sher- 
iff's bond,  a  replication  to  such  plea,  al- 
leging that  the  matters,  neglects,  and  de- 
faults in  the  breaches  in  the  declaration, 
were  not  the  same  as  those  in  the  said 
plea  mentioned,  was  held  bad  as  raising 
an  issue  of  law  rather  than  one  of  fact, 
the  court  holding  that  the  matters  in  all 
three  of  the  breaches  were  necessarily 
involved  in  the  question  of  due  and  proper 
diligence  on  the  part  of  the  sheriff  in  the 
execution  of  a  fi.  fa.  Chapman  v.  Smith, 
16  How.  114,  14  L.  Ed.  868. 

"We  cannot  help  seeing  that  the  mat- 
ters sought  to  be  put  in  issue  by  the 
replication  are  those  necessarily  involved 
in  the  former  trial;  and  to  uphold  it  would 
be  to  permit  the  same  facts  to  be  agitated 
over  again.  Certainly,  neglect  to  levy  the 
money  on  the  execution  out  of  the  de- 
fendant's goods  within  the  sheriff's  baili- 
wick, or  neglect  to  sell  them,  and  make 
the  money  after  the  levy,  are  facts  bear- 
ing directly  on  the  former  issue."  Chap- 
man f.  Smith,  16  How.  114,  14  L.  Ed.  868. 

Matters  expressly  stated  in  decree  to 
have  been  settled. — \  decree  in  equity, 
by  consent  of  parties,  and  upon  a  com- 
promise between  them,  is  a  bar  to  a  sub- 
sequent suit  upon  a  claim  therein  set  forth 
as  among  the  matters  compromised  and 
settled,  although  not  in  fact  litigated  in 
the  suit  in  which  the  decree  was  ren- 
dered. Nashville,  etc.,  R.  Co.  v.  United 
States,  113  U.   S.  261,  28   L.  Ed.  971. 
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final  judgment  on  the  merits  rendered  in  a  former  suit  is  conclusive  in  any  other 
suit  between  the  same  parties  or  their  privies,  as  to  all  material  matters  put  in 
issue  and  determined  in  the  former  suit.^^ 

(2)  Applications  of  Rule. — The  above  principle  as  to  the  conclusiveness  of  a 
Judgment  in  subsecjuent  controversies  between  the  same  parties,  has  been  applied 
to  adjudications  as  to  the  construction  and  validity  of  contracts,-''^  tiie  construc- 
tion of  wills,*'*^  the  liability  to,  or  exemption  from,  taxation,  and  the  validity  of 
assessments,*^^  the  validity  and  ownership  of  municipal,  county  and  other  like 
securities,  or    of    the    coupons    belonging    to    such    securities,^'-  the    validity  of 


58.  Conclusive  as  to  all  material  mat- 
ters in  issue  and  decided. — New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  371,  42  L.  Ed. 
202;  Block  v.  Commissioners,  99  U.  S. 
686,  25  L,.  Ed.  491;  Reynolds  v.  Stockton, 
140   U.   S.   254,   35   L.    Ed.    464. 

"  'The  estoppel  extends  to  every  ma- 
terial allegation  or  statement  which,  have 
ing  been  made  on  one  side  and  denied  on 
the  other,  was  at  issue  in  the  cause,  and 
was  determined  therein.'  Aurora  City  v. 
West,  7  Wall.  82,  102,  19  L.  Ed.  42;  4  N. 
Y.  113;  2  An.  462;  14  An.  576;  19  La.  318; 
5  N.  S.  664;  11  M.  607;  14  La.  233;  5  N. 
S.  170."  New  Orleans  v.  Citizens'  Bank, 
167   U.    S.   371,   42   L.    Ed.    202. 

59.  Construction  and  validity  of  con- 
tracts.— Tioga  Railroad  v.  Blossburg,  etc., 
Railroad,  20  Wall.  137,  22  L.  Ed.  331; 
Lumber  Co.  v.  Buchtel,  101  U.  S.  638,  25 
L.  Ed.  1072;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.   Ed.  202. 

Where,  in  a  judicial  proceeding,  the 
matter  passed  upon  is  the  right  under 
the  language  of  a  certain  contract  to  take 
receipts  on  a  railroad,  the  judgment  con- 
cludes the  question  of  the  meaning  of  the 
contract  on  a  suit  for  subsequent  tolls  re- 
cei/ed  under  the  same  contract.  Tioga 
Railroad  v.  Blossburg,  etc.,  Railroad,  20 
Wall.   137,   22   L.    Ed.    331. 

Judgment  on  finding  of  referee  that  con- 
tract was  not  obtained  by  false  represen- 
tations.— In  a  suit  against  B.  upon  his 
contract  guaranteeing  the  payment  of  the 
purchase  money  of  certain  land,  A.  re- 
covered judgment  for  the  first  installment. 
In  a  subsequent  suit  for  the  remaining 
ones,  B.  set  up  the  same  defense  as  in 
the  first  suit,  that  the  contract  was  in- 
duced by  the  fraudulent  representations 
of  A.  as  to  the  quantity  of  timber  on  the 
land,  and  he  moreover  alleged  that  they 
amounted  to  a  warranty,  upon  the  breach 
of  which  he  was  entitled  to  recoup  the 
damages  sustained.  Held,  that  the  judg- 
nient,  having  been  rendered  upon  the  find- 
ing of  a  referee  that  such  representations 
were  not  made,  is  conclusive,  as  to  the 
fact.s  found,  in  all  subsequent  contro- 
versies between  the  parties  on  the  con- 
tract. Lumber  Co.  v.  Buchtel,  101  U.  S. 
638,   25   L.    Ed.    1072. 

60.  Construction  of  wills. — United 
States  V.  Beverly,  1  How.  134,  11  L.  Ed. 
75;  New  Orleans  v.  Citizens'  Bank,  167 
U.  S.  371,  42  L.  Ed.  202.  See,  generally, 
the  title  WILLS. 
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61.  Taxation.— See  the  title  TAXA- 
TION. 

62.  Adjudication  as  to  validity  of  mu- 
nicipal securities,  etc. — Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  24  L-  Ed. 
195;  Elgin  v.  Marshall,  106  U.  S.  578,  27 
L.  Ed.  249;  Block  v.  Commissioners,  99 
U.    S.   686,   25   L.    Ed.   491. 

A  judgment  in  favor  of  a  bondholder 
upon  certain  municipal  bonds,  a  part  of 
a  larger  issue,  against  the  town  issuing 
them,  is  conclusive  on  a  question  of  the 
validity  of  the  issue  on  a  suit  brought  by 
the  same  creditor  against  the  same  town, 
on  other  bonds,  and  other  part  of  the 
same  issue;  the  parties  being  identical,  and 
all  objections  taken  by  the  town  in  a 
second  suit  having  been  open  to  be  taken 
by  it  in  the  former  one.  Beloit  v.  Mor- 
gan,  7  Wall.   619,  19  L.   Ed.  205. 

When  a  creditor  has  a  judgment  at  law 
for  a  debt  against  a  city  on  the  city 
bonds,  the  city  cannot  set  up  in  defense 
to  an  application  for  mandamus  that  the 
bonds  were  not  sanctioned  by  a  requisite 
popular  vote.  The  Mayor  v.  Lord,  9  Wall. 
409,  19  L.  Ed.  704.  See  the  title  MAN- 
DAMUS, vol.   8,  p.  1. 

A  county  by  its  court  subscribed  for 
stock  in  a  railroad  company  and  issued 
bonds  to  pay  for  the  subscription.  De- 
fault having  been  made  in  the  payment  of 
coupons  for  interest  attached  to  some  of 
these  bonds  suit  was  brought  for  their  re- 
covery and  a  judgment  was  obtained.  Suit 
was  then  begun  to  require  the  county 
court,  by  mandamus,  to  pay  the  amount 
of  the  judgment  out  of  moneys  in  the 
treasury  of  the  county;  or,  if  that  could 
not  be  done,  to  raise  the  necessary 
means  by  the  levy  of  a  special  tax.  In 
the  return  to  the  alternative  writ  de- 
fenses were  set  up  which  related  to  the 
validity  of  the  coupons  on  which  the 
judgment  had  been  obtained,  as  obliga- 
tions of  the  cotinty.  It  was  held  that,  as 
to  these  defenses,  the  judgment  which 
lies  at  the  foundation  of  this  suit  de- 
termines conclusively  that  these  coupons 
were  binding  obligations  on  the  county. 
Ralls  County  Court  7'.  United  States,  105 
U.  S.  733,  734,  26  L.  Ed.  1220,  explained  in 
Harshman  v.  Knox  County,  122  U.  S.  306, 
30   L.   Ed.   1152. 

In  an  action  on  coupons  of  bonds  of  a 
municipality  it  was  set  up  as  a  defense 
that  such  bonds  were  void  by  reason  of 
the  fact  that  the  county  clerk  whose 
signature   appeared    thereon    did    not   afiix 
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liens.^'-^  the  validity  of  releases,*^-*  the  abihty  of  a  mortgagor  to  mortgage/'^^ 
the  fraudulent  character  of  a  mortgage,"**  or  the  satisfaction  of  a  mortgage,''' 
adjudications  as  to  the  fraudulent  character  of  a  sale,*'**  as  to  the  legitimacy 
or  illegitimacy  of  parties,**''  as  to  matters  of  title  or  right  to  property,''^ 
as    to   liability   of    sureties,'^    as   to    the    legality    of    the    location    of    a    mining 


such  signature  and  had  not  authorized 
any  one  to  do  so  for  him.  On  demurrer, 
final  judgment  was  entered  for  the  de- 
fendant. It  was  held  that  actions  on  later 
coupons  of  the  same  bonds  were  barred 
by  such  final  judgment.  Bissell  v.  Spring 
Valley  Tp.,   124  U.  S.   2:25,  31   L.   Ed.  411. 

As  to  the  affect  of  subsequent  legisla- 
tion empowering  a  municipality  to  issue 
bonds,  upon  a  prior  judgment  holding 
such  bonds  invalid  for  want  of  power  to 
issue,  see  post,  "Judgment  Res  Adjudi- 
cata  Only  of  Facts  as  Then  Appearing 
and  Legislation  Then  Existing,"  V,  C, 
2,  c. 

63.  Validity  of  liens.— A  subcontractor, 
between  whom  and  the  contractor  a  set- 
tlement had  been  made,  and  the  balance 
ascertained,  filed  within  the  required  time 
in  the  clerk's  office  of  the  proper  court 
his  claim  in  due  form  against  the  con- 
tractor and  the  company,  and,  in  a  suit 
whereto  they  were  all  parties,  judgment 
establishing  his  lien  on  the  road  was  ren- 
dered. In  a  foreclosure  suit  subsequently 
brought  against  the  company  and  him, 
the  mortgagees  objected  to  the  validity 
of  his  lien  because  he  had  not  also  pre- 
sented to  the  company  that  settlement 
certified  by  the  contractor  to  be  just. 
Held,  that  the  objection  was  not  well 
taken.  Brooks  v.  Railway  Co.,  101  U.  S. 
443,   25    L.    Ed.    1057. 

64.  Validity  of  releases. — Where  six  years 
after  trial,  the  trial  judge  testifies  that  in 
deciding  a  case  he  did  not  consider  the 
question  of  validity  of  releases,  this 
should  not  afifect  a  judgment  as  being  res 
judicata,  when  the  validity  of  such  re- 
leases was  put  in  issue  at  the  trial.  Fayer- 
weathcr  v.  Ritch,  195  U.  S.  276,  306,  49  L. 
Ed.   193. 

65.  Decree  in  foreclosure  as  determm- 
ing  mortgagor's  ability  to  mortgage. — 
Where  one  buys  property  at  a  sale  upon 
foreclosure  of  mortgage  and  seeks  to 
gain  possession  of  property  under  the 
foreclosure  sale  by  ejectment,  the  one  in 
possession  cannot  raise  the  question  of 
the  mortgagor's  ability  to  mortgage,  it 
having  been  finally  decided  against  him 
in  the  foreclosure  suit.  Barrell  v.  Tilton, 
119  U.   S.  637.   30  L.   Ed.   511. 

66.  Adjudication  that  mortgage  was 
fraudulent.— Miles  v.  Caldwell,  2  Wall.  35, 
17    L.    Ed.    755. 

67.  Satisfaction  of  mortgage.— Crom- 
well 7'.  County  of  Sac.  94  U.  S.  351,  24  L. 
Ed.  195;  Miles  v.  Caldwell,  2  Wall.  35,  17 
I..    Ed.    755. 

68.  Adjudication  that  sale  was  fraudu- 
lent.—Cromwell  7'.  County  of  Sac,  94  U. 
S.    351.   24   Tv.    Ed.   195. 

69.  Legitimacy. — Blackburn    v.     Craw- 


fords,  3  Wall.  175,  18  L.  Ed.  186;  CaujoUe 
V.  Ferrie,  13  Wall.  465,  20  L.  Ed.  507.  And 
see   the   title    BASTARDY,   vol.   3,   p.   209. 

70.  Adjudications  as  to  matters  of  title, 
etc, — A  recovery  in  one  suit  upon  issue 
joined  on  matter  of  title,  is  equally  con- 
clusive upon  the  subject  matter  of  such 
title  in  any  subsequent  action  as  an  es- 
toppel. Aurora  City  v.  West,  7  Wall.  82, 
19  L.  Ed.  42,  quoting  Outram  v.  More- 
wood,   3    East   346. 

When  the  lands  in  two  suits  have  a 
common  source  of  title,  and  the  title  de- 
pends upon  the  existence  or  nonexistence 
of  the  same  fact  or  facts,  the  decision  in 
the  former  case  is  conclusive  as  between 
the  parties  in  the  second  suit.  Southern 
Pac.  R.  Co.  V.  United  States,  168  U.  S.  1, 
54,  42   L.   Ed.  355. 

Where  a  judgment  creditor  brought  suit 
by  creditors'  bill  against  the  mortgagees 
of  a  waterworks  company  and  their  as- 
signs, as  to  the  validity  of  a  mortgage 
and  whether  title  was  vested  in  the  mort- 
gagees, in  order  to  assert  a  mechanics' 
lien,  a  final  decree  was  entered  holding 
that  the  creditor  had  no  mechanics'  lien, 
that  the  mortgage  was  valid,  and  that  the 
mortgagees  were  lawfully  vested  with  the 
title  to  the  property,  by  reason  of  the  sale 
to  them  under  a  decree  in  mortgage  fore- 
closure suit.  Such  final  decree  is  con- 
clusive between  the  jud.gment  creditor 
and  the  mortgagees  and  their  assigns  as 
to  the  validity  of  the  title  presented  and 
decided  in  the  creditors'  suit.  National, 
etc.,  Pipe  Works  v.  Oconto  Water  Supply 
Co.,  183  U.  S.  216,  234,  235,  237,  46  L.  Ed. 
157. 

One  who  has  quieted  title  as  to  an  un- 
divided moiety;  and  has  joined  with  gran- 
tee, in  seeking  relief  as  co-owners, 
against  an  execution  sale  of  a  parcel  of 
land,  the  rectification  of  a  mistake  in  the 
deeds,  and  the  vesting  of  title  in  herself 
and  grantee,  and  compelling  another  to 
accept  title  in  the  other  moiety,  and  that 
relief  is  in  substance  accorded  by  de- 
cree, under  such  circumstances  will  not 
be  allowed  to  dispute  such  decrees  which 
are  still  standing.  Hunt  v.  Blackburn, 
128  U.   S.   464,  470,   32   L.    Ed.   488. 

Where  in  a  suit  between  two  railroad 
companies  it  has  been  finally  adjudged 
that  certain  lands  do  not  appertain  to  one 
of  these  companies,  there  is  no  founda- 
tion for  a  suit  by  such  company  to  com- 
pel the  United  States  to  surrender  any 
title  it  may  have  or  claim,  however  such 
title  may  have  been  acquired.  Chicago, 
etc.,  R.  Co.  V.  United  States,  159  U.  S. 
372.  40  L.   Ed.   185. 

71.  Decree  in  equity  releasing  sureties 
on    attachment     bond. — In     Pacific      Nat. 
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claim," 2  adjudications  in  crediters'  suits  as  to  liability  of  property  for  debts,'^^ 
and  adjudications  that  certain  property  should  be  sold  as  an  entirety."-'  Where 
certain  maps  had  been  filed  in  one  suit  and  adjudged  to  be  valid  maps  of  definite 
location,  the  judgment  in  such  suit  will  be  conclusive  between  the  parties  and 
their  privies  in  a  later  action."^  If  a  former  decree  in  equity  covered  and 
concluded  the  matters  in  difference,  regarding  the  defense  set  off  in  a  subse- 
quent action,  such  decree  must  be  treated  as  conclusive.'*^  A  decree  establish- 
ing the  validity  of  a  copyright  and  restraining  its  infringement,  is  conclusive 
as  to  the  validity  of  such  copyright  in  a  subsequent  action  at  law  for  damages 
for   such  infringement.'^'^ 


Bank  v.  Mixter,  124  U.  S.  721,  31  L.  Ed. 
567,  attachments  issued  in  several  actions 
against  a  national  bank.  The  bank,  hav- 
ing arranged  with  C.  &  S.  to  become  its 
sureties  upon  bonds  to  dissolve  attach- 
ments in  any  actions  that  might  be 
brought  against  it,  and  placed  in  their 
hands  certain  securities  to  be  held  as 
their  protection  against  all  liabilities 
which  should  be  thus  incurred,  executed 
bonds  to  dissolve  the  above  action  with 
C.  &  S.  as  sureties.  The  bank  having 
passed  into  the  hands  of  a  receiver,  the 
latter  filed  a  bill  in  equity  against  the 
several  attaching  creditors,  and  the  sure- 
ties on  the  bonds  given  to  dissolve  the 
attachments,  the  object  of  which  was  to 
reduce  to  possession  the  securities  which 
were  held  by  the  sureties  for  their  pro- 
tection against  liability,  and  to  restrain 
the  several  attaching  creditors  from  en- 
forcing the  attachment  bonds  on  the 
ground  among  others  "that  the  attach- 
ments made  in  said  actions  were  unau- 
thorized, illegal  and  void."  The  bill  was 
dismissed  in  the  circuit  court,  but  on  ap- 
peal, the  decree  was  reversed  in  the  su- 
preme court,  the  latter  court  holding  that 
the  suit  was  clearly  cognizable  in  equity; 
that  a  decree  therein  would  bind  all  alike, 
and  that  if  the  sureties  were  held  not  to 
be  liable  it  would  conclude  the  creditors 
from  all  further  proceedings  against  them 
on  the  bonds,  and  leave  them  free  to  sur- 
render  the   securities   to   the   receiver. 

72.  Legality  of  location  of  mining 
claim. — In  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co..  157  U.  S.  683,  39  L.  Ed.  859,  it 
was  held  that  a  judgment  by  default  in 
favor  of  the  Last  Chance  Mining  Com- 
pany against  the  Tyler  Minfng  Com- 
pany for  a  parcel  of  land  embraced  within 
the  boundaries  of  certain  mining  claims, 
alleged  to  have  been  legally  located  and 
to  belong  to  the  former  company,  pre- 
cluded the  latter  company  from  contend- 
ing in  a  subsequent  action  for  part  of  a 
mineral  vein  not  embraced  within  the 
former  suit,  but  within  the  mining  claims 
involved  in  the  first  suit,  that  the  mining 
claims  in  question  had  not  been  legally 
located. 

73.  Liability  of  property  for  debts. — 
An  estate  in  vested  remainder  is  lialilc  to 
debts  the  same  as  one  in  possession. 
Hence,  where  creditors  seek  to  subject, 
by  bill  in  equity,  to  their  claims  an  es- 
tate  in   such   vested   remainder,   and   it   is 


decided  that  they  cannot  do  it,  the  mat- 
ter will  be  considered  as  res  adjudicata, 
if  they  afterwards  try  to  levy,  by  execu- 
tion, on  the  same  property,  when,  by  the 
death  of  the  tenant  for  life,  it  has  become 
an  estate  in  possession.  Nichols  v.  Levy, 
5  Wall.  433,   18   L.  Ed.   596. 

74.  Adjudication  that  property  should 
be  sold  as  an  entirety. — A.,  the  owner 
of  a  parcel  of  land,  consisting  of  four  ad- 
joining lots,  three  of  them  having  build- 
ings thereon,  conveyed  it  in  fee  to  B.  in 
trust,  to  secure  the  payment  of  certain 
notes  to  C.  He  subsequently  used  the 
land  and  buildings  as  a  paper  manu- 
factory, annexing  thereto  the  requisite  ma- 
chinery, and  secured  by  lease  a  supply  of 
water  as  a  motive  power.  Default  having 
been  made  in  paying  the  notes,  B.,  under 
the  power  conferred  by  the  deed,  sold  the 
land,  excluding  therefrom  the  machinery 
and  water  power  therewith  connected; 
and  on  the  ground  that  they  constituted 
an  entirety,  and  should  have  been  sold 
together,  A.,  by  his  bill  against  C,  ob- 
tained a  decree  setting  aside  said  sale. 
The  notes  remaining  unpaid,  C.  filed  his 
bill  against  A.  and  the  lessor  of  the 
water  power,  to  enforce  the  execution  of 
the  trust,  and  prayed  that  the  land  men- 
tioned in  said  deed,  including  the  fixtures, 
machinery,  and  water  power,  be  sold  as 
an  entirety.  The  court  below  passed  a 
decree  accordingly.  A.  appealed  here. 
Held:  1.  That  the  decree  is  correct.  2. 
That  the  former  decree  estopped  the  par- 
ties thereto  from  again  litigating  the 
questions  thereby  decided.  Hill  v.  Na- 
tional  Bank,  97  U.   S.  450.  24   L.    Ed.    1051. 

75.  Adjudication  as  to  sufficiency  of 
maps  relied  on  as  maps  of  definite  loca- 
tion.—Southern  Pac.  R.  Co.  7'.  United 
States.  1GS  U.  S.  1.  42  L.  Ed.  355. 

76.  Former  decree  conclusive  as  to  mat- 
ters   of    set-off    in     subsequent      action. 

Baker  v.  Cummings,  181  U.  S.  117,  45  L 
Ed.  776.  See  the  title  SET-OFE  RE- 
COUPMENT  AXn    COUNTERCLAIM. 

77.  Decree  enjoining  infringement  of 
copyright  as  evidence  in  action  for  dam- 
ages.—P.rndy  r.  Daly,  175  V.  S.  1-18,  44  L. 
Ed.  109.  In  this  case  it  was  held  that  a 
decree  enjoining  the  production  of  a  play 
upon  the  ground  that  it  is  an  infringe- 
ment of  the  copyright  of  another  dra- 
matic composition,  is  admissible  in  evi- 
dence in  a  subsequent  action  at  law,  for 
violation   of   such   dramatic   copyrieht.    for 
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b.  Conclusiveness  Limited  to  Substance  of  Controversy — (1)  In  General. — ■ 
Judgments  are  not  estoppels  with  reference  to  every  matter  contained  in  them. 
They  have  such  efficacy  only  with  respect  to  the  substance  of  the  controversy 
and   its  essential   concomitants.''^ 

(2)  No  Estoppel  as  to  Matters  Incidoitally  Cognisable,  Collaterally  Consid- 
ered, or  Argumentatively  Inferred. — While  a  few  cases  seem  to  rule  that  a 
former  judgment  is  conclusive  of  matters  incidentally  cognizable,  if  they  were 
in  fact  decided,'^  yet  this  view  is  not  generally  assented  to.  and,  on  the  con- 
trary, it  seems  well  established  that  the  doctrine  under  consideration  has  no 
application  to  points  which  come  only  collaterally  under  consideration,  are  only 
incidentally  considered,  or  can  only  be  argumentatively  inferred  from  the  judg- 
ment or  decree. ^^  General  expressions  in  an  opinion,  which  are  not  essential 
to  dispose  of  the  case,  are  not  permitted  to  control  the  judgment  in  subsequent 
suits. ^1 

c.  Judgment  Res  Adjudicata  Only  of  Pacts  as  Then  Appearing  and  Legisla- 
tion Then  E.visting. — Changed  Conditions. — A  judgment  in  a  former  case  is 
res  adjudicata  only  of  the  issues  then  presented,  of  the  facts  as  they  then  ap- 
peared, and  of  the  legislation  then  existing,  and  it  may  be  rendered  of  no  effect 
in  a  subsequent  suit  by  reason  of  intervening  legislation.^-     A  decree  establishing 


llie  purpose  of  showing  the  validity  of  the 
copyright,  and  that  a  certain  scene  in  the 
play  in  question  was  protected  by  it;  and 
i>  conclusive  as  to  such  point,  on  the 
parties. 

78.  Estoppel  limited  to  substance  of 
controversy. — Revnokls  -'.  Stockton,  140 
U.    S.    254,   35    L.  "Ed.    464. 

Lord  Coke,  treating  of  this  doctrine, 
says:  "A  matter  alleged  that  is  neither 
traversable  nor  material  shall  not  estop." 
Reynolds  v.  vStockton,  140  U.  S.  254,  35 
L.    Ed.   464. 

79.  See  Block  v.  Commissioners.  99  U. 
S.   6S6.   25    L.    Ed.   491. 

80.  No  estoppel  as  to  matters  collater- 
ally or  incidentally  considered. — Hopkins 
V.  Lee.  6  Wheat.  109,  5  L.  Ed.  218;  Block 
V.  Commissioners,  99  U.  S.  686,  25  L.  Ed. 
491;  Holmes  v.  Trout,  7  Pet.  171,  8  L. 
Ed.   647. 

"Neither  the  judgment  of  a  concur- 
rent nor  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  from 
argument."  Lord  Chief  Justice  De  Grey, 
in  Duchess  of  Kingston's  Case  (20  State 
Trials  355),  2  Smith's  Leading  Cases 
C7th  Am.  Ed.  648),  quoted  in  Smith  v. 
McCool,  16  Wall.  560,  21  L.  Ed.  .'^>24; 
Caujolle  V.  Ferrie,  13  Wall.  465,  20  L.  Ed. 
.507. 

81.  General  expressions  of  opinion  will 
not  control  in  subsequent  suits. — TLirri- 
man  ?■.  Xnrthern  Securities  Co..  197  U.  S. 
244.  49  L.  Ed.  739.  citing  Cohens  v.  Vir- 
ginia. 6  Wheat.  264,  5  L.  Ed.  257;  Carroll 
V.  Carroll,  16  How.  275,  14  L.  Ed.  936. 

"This  court  and  other  courts  organized 
under  the  common  law,  has  never  held 
itself  bound  by  any  part  of  an  opinion,  in 
any  case,  which  was  not  needful  to  the  as- 
certainment of  the  right  or  title  in  ques- 
tion between  the  parties.  In  Cohens  v. 
Virginia.   6  Wheat.   264,  399.  5   L.   Ed.   257, 


this  court  was  much  pressed  with  some 
portion  of  its  opinion  in  the  case  of  Mar- 
bury  V.  Madison.  And  Mr.  Chief  Justice 
Marshall  said,  'It  is  a  maxim  not  to  be 
disregarded  that  general  expressions  in 
cverj'  opinion  are  to  be  taken  in  connec- 
tion with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subse- 
quent suit,  when  the  very  point  is  pre- 
sented. The  reason  of  this  maxim  is  ob- 
vious. The  question  actually  before  the 
court  is  investigated  with  care,  and  con- 
sidered in  its  full  extent;  other  principles 
which  may  serve  to  illustrate  it  are  con- 
sidered in  their  relation  to  the  case  de- 
cided, but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investi- 
gated.' The  cases  of  Ex  parte  Christy,  3 
How.  292.  11  L.  Ed.  603,  and  Peck  v. 
Jenness,  7  How.  612,  12  L.  Ed.  841,  are 
an  illustration  of  the  rule  that  any  opin- 
ion given  here  or  elsewhere  cannot  be 
relied  on  as  a  binding  authority,  unless 
the  case  called  for  its  expression.  Its 
weight  of  reason  must  depend  on  what  it 
contains."  Carroll  %'.  Carroll,  16  How. 
275,   14   L.    Ed.   936. 

82.  Thus  a  decree  that  certain  municipal 
bonds  were  invalid  by  reason  of  want  of 
power  to  issue  them,  will  not  be  con- 
clusive in  subsequent  suits  involving  such 
bonds,  where  congress  has  seen  fit  to 
validate  such  bonds  by  an  act  conferring 
such  power.  Utter  v.  Franklin,  172  U.  S. 
416,    43    L.    Ed.    498. 

So  also  a  decision  that  a  lottery  con- 
tract was  valid  when  made,  does  not  de- 
termine, as  between  the  state  and  those 
asserting  rights  under  that  agreement,  that 
the  state  cannot,  by  subsequent  legisla- 
tion or  constitutional  provisions,  and  so 
far  as  the  provisions  of  the  constitution 
of  the  United  States  is  concerned,  pro- 
hibit all  lotteries,  and  thereby  prevent 
the   exercise  by  those  assertine  the   rieht 
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the  existence  of  an  irrevocable  contract,  exempting  or  limiting  a  corporation^ 
from  taxation  for  one  charter  term,  is  not  a  thing  adjudged  as  to  whether  the 
corporation  was  subject  to  taxation  under  a  new  charter. ^^ 

VI.    To   What   Judgments   or   Decrees   Doctrine   Applicable. 

A.  Nature  of  Judgment  or  Decree  as  Determining — 1,  Necessity  for 
Valid  Existent  Decision  by  Court  of  Competent  Jurisdiction — a.  In  Gen- 
eral.— It  is  essential  to  the  operation  of  a  judgment  or  decree  as  a  bar  to  a  sec- 
ond action  on  the  same  claim  or  demand,  or  as  an  estoppel  in  an  action  on  a 
different  claim  or  demand,  that  it  should  have  been  rendered  by  a  court  of  com- 
petent jurisdiction,  acting  within  the  scope  of  its  powers,  and  proceeding  ac- 
cording to  law  f^  and  that  such  judgment  or  decree  shall  be  in  force  and  un- 
modified, reversed  or  set  aside. ^^ 

As  to  the  availability  of  a  decree  as  an  estoppel  pending  appeal,  see 
the  title  Appeal  and  Error,  vol.  2,  pp.  283,  418. 

Where  an  appeal  was  applied  for  but  never  allowed  or  perfected, 
such  application  will  not,  it  would  seem,  affect  the  operation  of  a  judgment  as 
an  estoppel. ^^ 

Effect  of  Motion  for  New  Trial. — A  motion  for  a  new  trial  which  was 
overruled,  will  not  deprive  the  judgment  of  its  efificacy  as  a  plea  in  bar;  and 
it  has  been  held  that  it  may  well  be  doubted  whether  the  pendency  of  a  motion 
for  a  new  trial  would  interfere  in  any  way  with  the  operation  of  a  judgment 
as  an  estoppel.^' 

b.  Effect  of  Invalidity  as  Distinguished  from  Mere  Error  or  Irregularity. — 
With  regard  to  the  effect  of  a  judgment  or  decree  as  a  bar  or  an  estoppel,  the 
distinction  must  be  made  between  judgments  or  decrees  which  are  void,  and 
such  as  are  merely  voidable.  The  former  are  binding  nowhere,  the  latter  every- 
where,  until  reversed  by  a  superior  authority. ^^  If  a  court  acts  without  au- 
thority, its  judgments  and  orders  are  regarded  as  mere  nullities.  They  are  not 
voidable  but  simply  void,  and  form  no  bar  to  a  recovery  sought,  even  prior  to 


under  or  by  virtue  of  that  agreement,  to 
carry  on  a  lottery  against  the  expressed 
will  of  the  state.  Douglass  v.  Kentucky, 
168    U.    S.    488,   42    L.    Ed.    553. 

83.  Exemption  from  taxation. — See  the 
title   TAXATION. 

84.  Rendition  of  judgment  by  compe- 
tent tribunal,  etc. — Aspden  v.  Nixon,  4 
How.  467,  11  L.  Ed.  1059;  Hickey  z;.  Stew- 
art, 3  How.  750,  11  L.  Ed.  814;  Mont- 
gomery V.  Samory,  99  U.  S.  482,  25  L. 
Ed.  375.  See  the  titles  JUDGMENTS 
AND  DECREES,  vol.  7,  p.  544;  JURIS- 
DICTION, vol.   7,  p.   738. 

85.  Judgment  or  decree  must  be  in 
force  and  unmodified,  reversed  or  set 
aside. — See  ante,  "Doctrine  Stated,"   II,  A. 

Lord  Coke  states  among  the  excep- 
tions to  the  conclusive  effect  of  records, 
"where  the  record  shows  that  the  judg- 
ment relied  on  as  an  estoppel  has  been 
reversed  in  error."  Eranklin  County  7'. 
German  Sav.  Bank,  142  U.  S.  93,  35  L. 
Ed.    918. 

Generally,  as  to  the  effect  of  reversal, 
see  the  title  APPEAL  AND  ERROR, 
vol.    2,   p.    384. 

86.  Appeal  applied  for  but  never  al- 
lowed or  perfected. — Ilubbell  ?'.  United 
States,  171  U.  S.  203,  43  L.  Ed.  136,  in 
which  case  the  court  said:     "It  further  ap- 


pears that  on  Aug.  21,  1885,  an  applica- 
tion for  an  appeal  was  filed  by  the  claim- 
ant, but  as  this  appeal  was  never  allowed 
or  perfected,  and  as  it  does  not  appear 
that  a  transcript  of  the  record  was  ever 
filed  in  this  court,  it  is  obvious  that  the 
authorities  which  hold  that  an  appeal  per- 
fected to  a  superior  court  vacates  the 
judgment  of  the  court  below,  have  no  ap- 
plication to  this  case.  They  are  there- 
fore of  opinion  that  the  defense  of  res 
adjudicata   is   sustained." 

87.  Motion  for  new^  trial. — Hubbell  v. 
United  Slates,  171  U.  S.  203,  43  L.  Ed. 
136.  See,  generally,  the  title  NEW 
TRIAL,  vol.   8,  p.   907. 

88.  Distinction,  as  to  effect,  between 
void  and  voidable  judgments  or  decrees. 
— Harris  t'.  Hardeman,  14  How.  334,  14 
L.  Ed.  444;  Hollinesworth  7'.  Barbour,  4 
Pet.  .466,  7  L.  Ed.  922;  Elliott  v.  Peirsol, 
1  Pet.  328,  7  L.  Ed.  164:  Hickey  v.  Stew- 
art, 3   How.   750,   11    L.    Ed.   814. 

Judgment  void  for  uncertainty. — 
Where,  by  inadvertence,  an  error  was 
made  in  the  description  of  certain  prop- 
erty in  a  decree,  by  which  the  decree  was 
rendered  uncertain  and  practically  void, 
such  decree  is  not  binding  on  the  parties. 
Shepherd  7'.  Pepper,  133  U.  S.  626,  646,  33 
L.   Ed.  706. 
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a  reversal,  in  opposition  to  them.^^  On  the  other  hand,  a  judgment  or  decree 
which  is  erroneous  or  irregular  is  not  a  nullity,  but,  until  reversed,  is  conclusive 
between  the  parties  and  their  privies.^'^  This  question  has  already  been  con- 
sidered at  length  elsewhere,  in  connection  with  the  liability  of  judgments  and 
decrees  to  collateral  attack.'-'^ 

2.  Judgment  or  Decree:  Must  Be  Finae. — General  Rule  Stated  and 
Applied. — Unless  a  final  judgment  or  decree  is  rendered  in  a  suit,  the  proceed- 
ino-s  in  the  same  are  never  regarded  as  a  bar  to  a  subsequent  action. ''^  Conse- 
quently  where   the   action   is   discontinued,^^   or   the   plaintiff   become   nonsuit,^^ 


89.  Judgments  of  court  acting  without 
authority  no  bar  even  prior  to  reversal. — 

Hickey  v.  Stewart,  3  How.  750,  11   L.   Ed. 
814. 

A  judgment  of  a  state  court  that  the 
debt  had  been  extinguished,  given  in  an 
action  which  was  not  brought  for  the  re- 
covery of  the  debt,  and  which  action, 
moreover,  had  been  discontinued  by  the 
plaintiff,  cannot  be  set  up  in  bar  of  pro- 
ceedings in  the  circuit  court  for  the  re- 
covery of  the  debt,  which  proceedings 
had  been  commenced  when  the  judgment 
of  the  state  court  was  given.  Shelton  v. 
Tiffin,  6   How.   163,   12   L.   Ed.   387. 

90.  Judgment  or  decree  operative  as 
res  adjudicata  though  erroneous  or  irregu- 
lar.—McCormick  V.  Sullivant,  10  Wheat. 
192,  6  L.  Ed.  300;  Thompson  v.  Tolmie,  2 
Pet.  157,  7  L.  Ed.  381;  Ex  parte  Watkins, 
3  Pet.  193,  7  L.  Ed.  650;  Voorhees  v. 
United  States  Bank,  10  Pet.  449,  9  L.  Ed. 
400;  Peck  V.  Jenness,  7  How.  612,  12  L. 
Ed.'  841;  Fourniquet  v.  Perkins,  7  How. 
160,  12  L.  Ed.  650;  Nations  v.  Johnson,  24 
How.  195,  16  L.  Ed.  628;  Freeman  %k 
Howe,  24  How.  450:  16  L.  Ed.  749;  Gray 
r  Brignardello,  1  Wall.  627,  17  L.  Ed. 
693;  Case  v.  Beauregard,  101  U.  S.  688, 
25  L.  Ed.  1004;  Wilson  v.  Deen,  121  U.  S. 
525,  30  L.  Ed.  980;  Des  Moines,  etc.,  R. 
Co.  XK  Iowa  Homestead  Co.,  123  U.  S. 
.^52,  31  L.  Ed.  202;  Dowell  v.  Applegate, 
152  U.  S.  327,  38  L.  Ed.  463;  Evers  v.  Wat- 
son, 156  U.  S.  527,  39  L.  Ed.  520;  Manson 
T'.  Duncanson,  166  U.  S.  533.  41  L.  Ed. 
1105;  New  Orleans  v.  Citizens'  Bank,  167 
U.   S.  371.  42  L.   Ed.  202. 

"The  effect  of  the  judgment  is  not  at 
all  dependent  upon  the  correctness  of  the 
verdict  or  finding  upon  which  it  was' ren- 
dered. It  not  being  set  aside  by  subse- 
quent proceedin.gs,  by  appeal  or  other^ 
wise,  it  was  equally  effective  as  an  es- 
toppel upon  the  point  decided,  whether  the 
decision  \vas  rierht  or  wrong.  Packet  Co. 
7'  Sickles.  -5  Wall.  580,  18  L.  Ed.  550; 
Lumber  Co.  v.  Buchtel.  101  U.  S.  638,  25 
E  Ed  1072;  Tioca  Railroad  v.  Blossburg, 
etc.,  Railroad,  20  Wall.  137.  22  L.  Ed.  331; 
Prav  r.  liegeman,  98  N.  Y.  351;  ATernam 
7'.  Whitlemorp.  5  Grav  316."  Wilson  v. 
Deen.  12i   U.   S.   525.  30  E.   Ed.  980. 

91.  Collsteral  attack  on  iud?ments  and 
decrees.— Sf^e  the  title  JUDGMENTS 
WD    DECREES,    vol.    7.   p.    544. 

92.  Judgment  or  decree  must  be  final. 
— Montgomery  v.  Samory,  99  U.  S.  482, 
25    L.    Ed.    375;    Alley  v.    Nott,    111    U.    S. 


472,  28  L.  Ed.  491;  United  States  v. 
Parker,  120  U.  S.  89,  30  L.  Ed.  601; 
Boffinger  v.  Tuyes,  120  U.  S.  198,  30  L- 
Ed.  649;  Lyon  v.  Perin,  etc.,  Mfg.  Co.,  125 
U.  S.  698,  31  L.  Ed.  839;  Townsend  v.  St. 
Louis,  etc.,  Min.  Co.,  159  U.  S.  21,  40  L. 
Ed.  61;  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.  Ed.  355;  Ser- 
ralles'  Succession  v.  Esbri,  200  U.  S.  103, 
50  L.  Ed.  391;  Kessler  v.  Eldred,  206  U. 
S.  285,  51  L.  Ed.  1065;  Sibbald  v.  United 
States,  12  Pet.  488,  9  L.  Ed.  1167;  Smith 
V.  McCool,  16  Wall.  560,  21  L.  Ed.  324; 
Tyler  v.  Magwire,  17  Wall.  253,  21  L. 
Ed.  576;  Aurora  City  v.  West,  7  Wall. 
82,    19   L.    Ed.   42. 

A  decision  of  a  motion  or  summary  ap- 
plication is  not  to  be  regarded  in  the  light 
of  res  adjudicata,  or  as  so  far  conclusive 
upon  the  parties  as  to  prevent  their  draw- 
ing the  same  matters  in  question  again  in 
the  more  regular  form  of  an  action. 
Denny  v.  Bennett,  128  U.  S.  489,  32  L.  Ed. 
491.  See  the  title  MOTIONS  AND 
SUMMARY  PROCEEDINGS,  vol.  8,  p. 
528. 

Ex  parte  order  that  deed  be  admitted  to 
record. — In  Blackwcll  <•.  Patton,  7  Cranch 
471,  3  L.  Ed.  408,  it  was  said:  "The  order 
that  a  deed  should  be  admitted  to  record 
is  an  ex  parte  order,  and  might  often  be 
obtained  improperly,  if  the  order  was  con- 
clusive. It  is  believed  to  be  the  practice 
of  all  courts,  where  the  law  directs  con- 
veyances to  be  recorded,  and  prescribes 
the  testimony  on  which  they  shall  be  re- 
corded, in  terms  similar  to  those  em- 
ployed in  the  act  of  North  Carolina,  to 
hold  themselves  at  liberty  to  examine  the 
proof  on  which  the  registration  has  been 
made."  See  the  title  RECORDING 
ACTS,  ante,  p.  587. 

Judgment  on  warrant  of  distress. — Sec 
LTnitcd  States  v.  Nourse,  9  Pet.  8,  9  L. 
Ed.   31. 

93.  Where  action  discontinued. — 
Aurora  City  ?•.  West.  7  Wnll.  82.  19  L-  Ed. 
42;  Smith  v.  McCool.  16  Wall.  560,  21  L. 
Ed.  324;  Shelton  v.  Tiffin,  6  How.  163,  12 
L.  Ed.  387.  .And  see  post,  "Dismissal  or 
Discontinuance,"   VI,    B,    3.    c. 

94.  Where  plaintiff  became  nonsuit. — 
Aurora  City  v.  West.  7  Wall.  82,  19  L.  Ed. 
42;  Smith  v.  McCool,  16  Wall.  5G0,  21  L. 
Ed.  324;  Gardner  v.  Michigan  Cent.  R. 
Co.,  150  U.  S.  349,  37  L.  Ed.  1107;  Jacobs 
7'.  Marks,  182  U.  S.  .583,  45  L.  Ed.  1241. 
And  see  post,  "Nonsuit.  Non  Prosequitur, 
or   Nolle   Proseqni."   VT.   B,   3.  d. 
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or  where  from  any  other  cause,  except  perhaps  in  the  case  of  a  retraxit,''^  no 
judgment  or  decree  is  rendered  in  the  case,  the  proceedings  are  not  conchisive.^^ 

Test  as  to  Finality. — Generally  speaking,  a  judgment  or  decree  is  not  final 
which  does  not  terminate  the  litigation  between  the  parties. ^^  A  judgment 
reversing  the  judgment  of  an  inferior  court  and  remanding  the  cause  for  further 
proceedings,  does  not  do  this,'-*^  and  such  reversal  and  remand  cannot  be  set  up 
as  a  bar  to  a  judgment  in  an  inferior  court  on  the  same  case.^^  It  is  not  unusual 
in  courts  of  equity  to  enter  decrees  determining  the  rights  of  parties,  and  the 
extent  of  the  liability  of  one  party  to  the  other,  giving  at  the  same  time  a  right 
to  apply  to  the  court  for  modifications  and  directions.  It  has  never  been 
doubted  that  such  decrees  are  final.  They  are  all  that  is  necessary  to  give  to  the 
successful  party  the  full  benefit  of  the  judgment  ;i  and  a  decree  containing  such 
a  reservation,  may  notwithstanding  be  pleaded  in  bar.^ 

3.  Judgment  or  Decree:  Must  Be  on  the  Merits — a.  General  Rule  Stated 
and  Construed. — In  addition  to  the  requirement  as  to  finality,  it  is  also  essential 
to  the  conclusiveness  of  a  judgment  or  decree  in  a  subsequent  action  or  suit  that 
such  judgment  or  decree  should  have  been  rendered  on  the  merits,^  and  in  actual 
controversy,4  and  not  in  a  collusive  action. ^     It  should  appear  that  the  question 

S.  426,  27  L.  Ed.  986;  Alley  v.  Nott,  111 
U.  S.  472,  28  L.  Ed.  491;  United  States 
V.  Parker,  120  U.  S.  89,  30  L.  Ed.  601; 
Grant  v.  Phoenix  Life  Ins.  Co.,  121  U  S. 
105,  30  L.  Ed.  905;  Wilson  v.  Deen,  121 
U.  S.  525,  30  L.  Ed.  980;  St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.,  127  U  S. 
614,  32  L.  Ed.  289;  Lovell  v.  Cragin,  136 
U.  S.  130,  34  L.  Ed.  372;  Fayerweather  v. 
Ritch,  195  U.  S.  276,  49  L-  Ed.  193;  Gil- 
man  V.  Rives,  10  Pet.  298,  9  L.  Ed.  432; 
Walden  v.  Bodley,  14  Pet.  156,  10  L.  Ed. 
398;  Hughes  v.  United  States,  4  Wall.  232, 
18  L.  Ed.  303;  United  States  v.  Lane,  8 
Wall.  185,  19  L.  Ed.  445;  House  v.  Mul- 
len, 22  Wall.  42,  22  L.   Ed.  838. 

"There  must  be  at  least  one  decision 
on  the  right  between  the  parties  before 
there  can  be  said  to  be  a  termination  of 
the  controvers}'.  and  before  a  judgment 
can  avail  as  a  bar  to  a  subsequentsuit." 
Jacobs  V.  Marks,  182  U.  S.  583,  45  L.  Ed. 
1241,  quoting  Haldeman  v.  United  States, 
91^  U.    S.   584.   23   L.    Ed.   433. 

"Unless  the  court,  in  rendering  the 
former  judgment,  was  called  upon  to  de- 
termine the  merits,  the  judgment  is  never 
a  complete  bar;  and  it  is  safe  to  add,  that 
if  the  trial  went  off  on  a  technical  de- 
fect, or  because  the  debt  was  not  yet 
due.  or  because  the  court  had  not  juris- 
diction, or  because  of  a  temporary  dis- 
ability of  the  plaintiff,  or  the  like,  the 
judgment  will  be  no  bar  to  a  future  ac- 
tion. 1  Greenl.  Ev.,  §  330."  Dissent- 
ing opinion  of  Clifford,  J.,  in  Cromwell 
V.  County  of  Sac,  94  U.  S.  351,  24  L 
Ed.    195. 

4.  Former  case  must  have  been  an 
actual  controversy, — In  Gaines  r\  Rcif  12 
How.  472,  13  L.  Kd.  1071,  the  court  held 
that  the  decree  of  the  supreme  court  in 
the  case  of  Patterson  v.  Gaines,  6  How 
550,  12  L.  Ed.  553,  could  not  affect  other 
persons,  because  these  persons  were  not 
parties  to  it,  and  because  that  case  was 
not   a    controversy   carried    on    in    earnest. 

5.  Adjudication  in  collusive  action  not 
binding.— Andes  v.  Ely,  158  U.  S.  312  39 
L.   Ed.  996. 


95.  Exception  in    case     of     retraxit. — 

Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42.  And  see  Amis  v.  Smith,  16  Pet. 
303,  10  L.  Ed.  973;  Haldeman  v.  United 
States,  91  U.  S.  584,  23  L.  Ed.  433;  Jacobs 
V.  'Marks,  182  U.  S.  583,  45  L.  Ed.  1241. 
See  post,  "Retraxit,"  VI,  B,  3,  e. 

96.  Aurora  City  v.  West,  7  Wall.  82,  19 
L.  Ed.  42;  Smith  v.  McCooI,  16  Wall.  560, 
21   L.  Ed.  324. 

97.  Determination  of  litigation  as  test 
of  finality. — St.  Clair  County  v.  Lovings- 
ton,  18  Wall.  628,  21  L.  Ed.  813.  See,  gen- 
erally, the  title  JUDGMENTS  AND  DE- 
CREES, vol.  7,  p.  544. 

As  to  when  a  judgment  or  decree  is 
final  for  the  purpose  of  review,  see  the 
title  APPEAL  AND  ERROR,  vol.  1,  p.  932. 

As  to  finality  of  judgment  or  decree 
as  determining  the  power  of  the  court  to 
vacate  the  same,  see  the  title  JUDG- 
MENTS  AND   DECREES,  vol.  7,  p.   544. 

98.  Judgment  reversing  and  remanding 
not  final. — St.  Clair  County  v.  Lovingston, 
18  Wall.  628,  21  L.  Ed.  813;  Aurora  City 
V.  West,  7   Wall.   82,   19   L.   Ed.  42. 

99.  Such  judgment  not  a  bar.— Aurora 
City   V.    West,    7    Wall.    82,    19    L.    Ed.   42. 

1.  Finality  not  affected  by  reservation 
of  such  privilege. — Stovall  v.  Banks,  10 
Wall.   583,   19   L.    Ed.    1036. 

2.  Such  decree  pleadable  in  bar. — "A 
decree  with  such  a  liberty  reserved  is  still 
a  final  decree,  and  when  signed  and  en- 
rolled, may  be  pleaded  in  bar  to  another 
suit  for  the  same  matter."  Stovall  v. 
Banks.  10  Wall.  5S3,  19  L.  Ed.  1036,  quot- 
ing 2   Dan.   Ch.   Pr.,  pp.   641,   642. 

Finality  of  award  to  distributees  not  af- 
fected by  added  directions  as  to  manner 
of  payment. — See  Stovall  7-.  Ranks,  in 
Wall.  583,  19  L.  Ed.  1036.  And  see  Mc- 
Laughlin V.  Bank,  7  How.  220,  12  L.  Ed.  675. 

3.  Judgment  or  decree  must  have  been 
on  the  merits. — Gould  v.  Evansville,  etc., 
R.  Co.,  91  U.  S.  526,  23  L.  Ed.  416;  Crom- 
well V.  County  of  Sac.  94  U.  S.  351,  24  L. 
Ed.  195;  Keith  v.  Clark.  97  l^.  S.  454,  24 
L.  Ed.  1071;  Stout  7'.  Lye,  103  U.  S.  66, 
^26   L.   Ed.   428;    Smith  v.   McNeal,   109   U. 
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was  distinctly  put  in  issue ;  that  the  parties  presented  their  evidence,  or  at  least 
had  an  opportunity  to  present  it  and  that  the  question  was  decided.^  It  is 
upon  this  very  ground  that  the  parties  have  been  heard,  or  have  had  the 
opportunity  of  a  hearing,  that  the  law  gives  so  conclusive  an  effect  to  matters 
adjudicated.  And  this  is  the  principal  reason  why  judgments  become  estoppels." 
If  the  former  suit  was  disposed  of  on  any  ground  which  did  not  go  to  the 
merits  of  the  action,  the  judgment  rendered  therein  will  prove  no  bar  to 
another  suit.^ 

b.  Application  of  Rule  to  Particular  Judgments  or  Decrees. — See  post,  "Appli- 
cation Irrespective  of  Manner  in  Which  Adjudication  Obtained,"  VI,  B,  3. 

4.  Application  of  Doctrine  Regardlkss  of  Reviewability  of  Judgment 
OR  Decree. — The  inquiry  as  to  the  conclusiveness  of  a  judgment  in  a  prior  suit 
between  the  same  parties  can  only  be  whether  the  court  rendering  such  judg- 
ment— whatever  the  nature  of  the  question  decided,  or  the  value  of  the  matter 
in  dispute — had  jurisdiction  of  the  parties  and  the  subject  matter,  and  whether 
the  question,  sought  to  be  raised  in  the  subsequent  suit,  was  covered  by  the 
pleadings  and  actually  determined  in  the  former  suit.^  The  existence  or  non- 
existence of  a  right  in  either  party,  to  have  the  judgment  in  the  prior  suit 
re-examined,  upon  appeal  or  writ  of  error,  cannot,  in  any  case,  control  this 
inquiry.  1*^  Nor  can  the  possibility  that  a  party  may  legitimately  or  properly 
divide  his  causes  of  action,  so  as  to  have  the  matter  in  dispute  between  him 
and  his  adversary  adjudged  in  a  suit  that  cannot,  after  judgment,  and  by  reason 
of  the  limited  amount  involved,  be  carried  to  a  higher  court,  affect  the  appli- 
cation of  the  general  rule.  Looking  at  the  reasons  upon  which  the  rule  rests. 
its  operation  cannot  be  restricted  to  those-  cases,  which,  after  final  judgment 
or  decree  may  be  taken  by  appeal  or  writ  of  error  to  a  court  of  appellate 
jurisdiction.^^ 

B.  Application  as  Dependent  on  Tribunal,  Nature  of  Proceedings,  or 
Manner  in  Which  Adjudication  Obtained — 1.  Applicable  to  X'alid  Deci- 
sions OF  All  Courts  of  Competent  Jurisdiction — a.  General  Rule. — It  may 
be  stated  as  a  general  rule  that  the  operation  of  a  former  judgment  or  decree, 
as  a  bar  or  as  estopping  the  parties  thereto  in  a  subsequent  action,  is  not 
dependent  upon  the  character  of  the  tribunal  by  which  the  same  is  rendered, 
but  the  doctrine  now  under  consideration  applies  equally  to  the  valid  and  final 
judgments  or  decrees,  rendered  upon  the  merits,  of  all  tribunals  of  competent 
jurisdiction,  acting  within   the   scope  of  their  powers. ^^     Jt  jg  ,iot  confined,   in 

6.  Necessity  that  question  be  put  in  is-  12.  Application  to  valid  decisions  of  all 
sue  and  opportunity  given  to  present  evi-  courts  of  competent  jurisdiction. — Hopkins 
dence.— Fayerweather  z:  Ritch,  195  U.  S.  r.  Lee,  6  Wheat.  109,  5  L.  Ed.  218;  Keene 
276,    49   L.    Ed.    193.  7-.    McDonough,   8   Pet.    308,   8   L.    Ed.   9-)5; 

As  to  the  rule  that  a  judgment  must  be  Decatur    z'.    Paulding,    14    Pet.    497,    10    L. 

tesponsive  to  the   issues  tendered  by  the  Ed.  5,59;  Pollard  v.  Kibbe,  14  Pet.  353,  10 

pleadings,     see     the     title     JUDGMENTS  L.   Ed.  490;   Williams  v.   United   States,   1 

AND   DECREES,  vol.  7,  p.   544.  How.    290,    11    L-    Ed.    135;    United    States 

7.  Reynolds  v.  Stockton,  140  U.  S.  254.  Bank  v.  Beverly,  1  How.  134,  11  L-  Ed. 
35   L.   Ed    464.  75;    Parrish   v.   Ferris,   2   Black   606,   17    L. 

8.  Hughes  V.  United  States,  4  Wall.  Ed.  317;  Johnson  Co.  v.  Wharton,  152  U. 
232,  18  L.  Ed.  303;  Smith  v.  McNeal,  109  S.  252,  38  L-  Ed.  429.  And  see  cases 
U.  S.  426,  27  L.   Ed.  986.  cited    ante,    "Doctrine    Stated,"    II,    A. 

9.  Scope  of  inquiry  as  to  conclusiveness  "Conclusiveness  is  a  characteristic  of 
of  former  judgment— Johnson  Co.  v.  the  judgment  of  every  tribunal  acting  ju- 
Wharton.    152    U.    S.    252,    38    L.    Ed.    429.       dicially.    whilst    acting    within    the    sphere 

10.  Inquiry  not  controlled  by  exist-  of  its  jurisdiction,  where  no  appellate 
ence  of  right  to  appeal  or  writ  of  error.  tribunal  is  created.  But  such  conclusivc- 
— Johnson  Co.  z-.  Wharton,  152  U.  S.  252,  ,-iess  is  restricted  to  those  questions  which 
38  L.  Ed.  429.  are  directly  submitted  for  decision."  Heg- 

11.  Operation  of  rule  not  restricted  to  ler  v.  Faulkner,  153  U.  S.  109,  38  L.  Ed. 
cases  in  which  appeal  or  error  will  lie. —  (553 

Johnsrui    Co.   v.    Wharton     1.52    U.    S.   2:52,  p^^  ^  general  treatment  of  the  doctrine 

38  L.  Ed    429      And  sec  Southern  Pac.   R.  ^^^^  ^  ^^-^j  j.^^igi^ent  or  decree  of  a  court 

Co.  V.   United    States,   168  U.    S.    x,   42   L.  ^f  competent  jurisdiction  is  not  liable  to 
Ed.    355. 
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England  or  in  this  country,  to  judgments  of  the  same  court,  or  to  the  decisions 
of  courts  of  concurrent  jurisdiction, i-'  but  extends  to  matters  Htigated  before 
competent  tribunals  in  foreign  countries.^'*  It  applies  equally  to  judgments  of 
courts  of  law  and  decrees  of  courts  of  equity  ;i^  to  decisions  of  courts  of 
admiralty  ;i"  courts  of  claims  ;i'^  courts  of  bankruptcy  i^*^  ecclesiastical  tribu- 
nals ;^9  probate,  orphans',  or  surrogate's  courts,^^  and,  in  short,  to  every  court 
which  has  proper  cognizance  of  the  subject  matter,  so  far  as  they  profess  to 
decide  the  particular  matter  in  dispute.-^ 


collateral  attack,  see  the  title  JUDG- 
MENTS AND  DECREES,  vol.  7,  p.  544. 
The  mere  creation  of  several  divisions 
of  a  district  court  of  a  parish  does  not  de- 
prive the  courts  of  their  judicial  character, 
or  prevent  their  judgments  when  final 
from  creating  the  presumption  of  the 
thing  adjudged  between  the  parties  there- 
to. New  Orleans  v.  Citizens'  Bank,  167 
U.    S.   371,   388,    43    L-    Ed.    203. 

13.  Not  confined  to  judgments  of  same 
courts  or  courts  of  concurrent  jurisdic- 
tion.— Hopkins  v.  Lee,  6  Wheat.  109,  5 
L.  Ed.  218;  Pennington  v.  Gibson,  16  How. 
65,  14  L.  Ed.  847;  Johnson  Co.  v.  Whar- 
ton,  152   U.   S.   252,  38  L.   Ed.   429. 

As  to  the  conclusiveness  of  judgments 
of  courts  of  inferior  or  limited  jurisdic- 
tion when  collaterally  attacked,  see  the 
title  JUDGMENTS  AND  DECREES, 
vol.  7,  p.   544. 

14.  Extends  to  matters  litigated  before 
competent  foreign  tribunals. — Hopkins  v. 
Lee,  6  Wheat.  109,  5  L.  Ed.  218;  Penning- 
ton V.  Gibson,  16  How.  65,  14  L.  Ed.  847; 
Johnson  Co.  v.  Wharton,  152  U.  S.  252, 
38  L.  Ed.  429.  See  post,  "Decisions  of 
Public  Officers  or  Tribunals  Acting  under 
Delegated   Authority,"  VI,  B,   1,  b. 

15.  Applicable  to  judgments  of  courts 
of  law  and  decrees  of  courts  of  equity. 
—Hopkins  z'.  Lee,  6  Wheat.  109,  5  L.  Ed. 
218;  Sibbald  v.  United  States,  12  Pet.  488, 
9  L.  Ed.  1167;  United  States  Bank  v. 
Beverly,  1  How.  134,  11  L.  Ed.  75;  Washing- 
ton Bridge  Co.  v.  Stewart,  3  How.  413,  11 
L.  Ed.  658;  Pennington  v.  Gibson,  16 
How.  65,  14  L.  Ed.  847;  Thompson  v. 
Roberts,  24  How.  233,  16  L.  Ed.  648; 
Johnson  Co.  v.  Wharton,  152  U.  S.  252,  38 
L.  Ed.  429;  Illinois  v.  Illinois  Cent.  R. 
Co.,  184  U.  S.  77,  46  L.  Ed.  440;  Southern 
Pac.  R.  Co.  V.  United  States,  168  U.  S.  1, 
42  L.   Ed.  355. 

As  to  the  principle  of  res  adjudicata  there 
is  no  difiference  between  a  verdict  and 
judgment  in  a  court  of  common  law  and 
a  decree  of  a  court  of  equity.  They  both 
stand  on  the  same  footing  and  may  be 
offered  in  evidence  under  the  same  limita- 
tions. Hopkins  v.  Lee,  6  Wheat.  109,  5  L. 
Ed.  218;  Johnson  Co.  v.  Wharton,  153  U. 
S.  252,  38  L.  Ed.  429. 

A  decree  remaining  in  full  force,  cannot 
be  attacl<ed  in  a  subsequent  suit  between 
the  same  parties.  Hornbuckle  t.  Stafford, 
111   U.    S.    389,   394,   28    L.    Ed.   468. 

Questions  ■  involved  in  the  determina- 
tion of  a  suit  in  equity  are  not  open  to 
re-examination,  in  any  collateral  proceed- 
ing   between    the    same    parties    or    their 


privies,  if  the  court  rendering  the  decree 
had  jurisdiction  of  the  subject  matter  and 
of  the  parties.  Bryan  v.  Kennett,  113  U. 
S.    179,    28    L.    Ed.    908. 

16.  Applicable  to  decrees  or  sentences 
of  admiralty  courts. — Hopkins  v.  Lee,  6 
Wheat.  109,  5  L.  Ed.  218.  See  the  titles 
ADMIRALTY,  vol.  1,  178;  PRIZE,  vol. 
9,  p.  744.  And  see  ante,  "Adjudications 
in   Proceedings  in   Rem,"   IV,   C,  1. 

17.  The  judgments  of  the  court  of 
claims,  where  no  appeal  is  taken  to  the 
supreme  court,  are,  under  existing  laws> 
absolutely  conclusive  of  the  rights  of  the 
parties,  unless  a  new  trial  is  granted  by 
that  court  as  provided  by  act  of  congress. 
United  States  v.  O'Grady,  22  Wall.  641, 
22  L.  Ed.  772,  citing  Ex  parte  Russell,  13: 
Wall.  G64,  20   L.   Ed.  632. 

18.  Courts  of  bankruptcy. — See  the  title 
BANKRUPTCY,  vol.  2,  p.  960. 

19.  Applicable  to  decisions  of  ecclesias- 
tical tribunals. — Hopkins  v.  Lee,  6  Wheat. 
109,  5  L.  Ed.  218;  Caujolle  V.  Ferrie,  la 
Wall.  465,  30  L.   Ed.   507. 

20.  Applicable  to  probate,  orphans',  or 
surrogate's  courts. — Overby  v.  Gordon, 
177  U.  S.  214,  44  L.  Ed.  741;  Caujolle  v. 
Ferrie,  13  Wall.  465,  20  L.  Ed.  507;  Tate 
7>.  Norton,  94  U.  S.  746,  24  L.  Ed.  223. 
See.  generally,  the  titles  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p. 
119;    WILLS. 

"All  parties  to  a  contest,  in  proceedings 
in  a  probate  court  preliminary  to  and 
during  the  course  of  administration  upon 
the  estate  of  the  decedent,  upon  a  matter 
within  the  jurisdiction  of  the  court,  are 
concluded  in  every  other  court  by  the  de- 
cision rendered,  as  to  the  facts  upon 
which  such  decision  necessarily  pro- 
ceeded. Caujolle  v.  Ferrie,  13  Wall.  465, 
20  L.  Ed.  507.  And  see  Butterfield  v. 
Smith,  101  U.  S.  570,  25  L.  Ed.  868." 
Overby  v.  Gordon,  177  U.  S.  214,  44  L. 
Ed.    741. 

Wherever  the  power  to  probate  a  will 
is  given  to  a  probate  or  surrogate's  court, 
the  decree  of  such  court  is  final  and  con- 
clusive, and  not  subject,  except  on  an 
appeal  to  a  higher  court,  to  be  questioned 
in  any  other  court,  or  be  set  aside  or 
vacated  by  the  court  of  chancerj'  on  any 
ground.  Case  of  Broderick's  Will,  21 
Wall.    50.^.    33    L.    Ed.    599. 

21.  Applicable  to  every  court  having 
proper  cognizance  of  subject  matter. — 
Hopkins  V.  Lee,  6  Wheat.  109,  5  L.  Ed. 
218. 

As  to  the  conclusiveness  of  decisions 
of  courts-martial,  see  the  title  MILI- 
TARY  LAW,  vol.   8,  p.  342. 
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b.  Decisions  of  Public  Officers  or  Tribunals  Acting  under  Delegated  Authority. — 
See  the  title  Pubuc  Officers,  ante,  p.  416,  et  seq. 

c.  Decisions  of  Courts  of  Other  States  and  of  Federal  Courts. — Under  the 
provisions  of  the  constitution  of  the  United  States,  and  the  acts  of  congress 
in  pursuance  thereof,  relating  to  the  faith  and  credit  to  be  given  to  the  judgments 
of  other  states,  etC.,--'  the  principles  governing  the  operation  of  judgments  and 
decrees  as  a  bar  to  subsequent  proceedings,  or  their  effect  when  introduced  in 
evidence  in  subsequent  proceedings  between  the  same  parties,  apply  to  judgments 
of  state  courts  in  the  courts  of  sister  states;-*  to  judgments  or  decrees  of  state 


23.  Constitutional  and  statutory  provi- 
sions as  to  faith  and  credit  due  to  judg- 
ments of  other  states,  etc.— See  the  litle 
1-OREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS,  vol. 

C.    p.    335. 

24.  AppUcation  of  usual  rules  to  judg- 
ments of  state  courts  in  courts  of  other 
states. — Carpenter  zf.  Strange,  141  U.  S. 
87  35  L.  Ed.  640;  Hancock  Nat.  Bank  v. 
I'-arnum,  176  U.  S.  640,  44  L.  Ed.  619; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
^65,  32  L  Ed.  239;  Insurance  Co.  v.  Har- 
ris, 97  U.  S.  331,  24  h.  Ed.  959;  Christ- 
mas V.  Russell,  5  Wall.  290,  18  L.  Ed. 
475;  Cheever  v.  Wilson,  9  Wall.  108,  19 
L.  Ed.  604. 

Subject  to  the  qualification  that  they 
are  open  to  inquiry  as  to  the  jurisdiction 
of  the  court  which  gave  them,  and  as  to 
notice  to  the  defendant,  the  judgment  of 
a  state  court,  not  reversed  by  a  superior 
court  having  jurisdiction,  nor  set  aside  by 
a  direct  proceeding  in  chancery,  is  con- 
clusive in  the  courts  of  all  the  other 
states,  where  the  subject  matter  of  con- 
troversy is  the  same.  Christmas  v.  Rus- 
sell,  5   Wall.   290,    18    L-    Ed.    475. 

Where,  in  a  suit  in  a  state  court,  the 
parties,  subject  matter  and  issues  are  the 
same,  the  judgment  of  such  court  is  con- 
clusive, as  to  the  matters  therein  deter- 
mined, upon  the  court  of  another  state  in 
a  subsequent  suit,  and  a  refusal  by  the 
latter  court  to  give  the  judgment  such 
effect  is  a  denial  of  due  faith  and  credit. 
Carpenter  v.  Strange,  141  U.  S.  87,  35  L. 
Ed.  640.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  650. 

A  decree  which  established  the  fact 
that  a  separation  was  lawful  and  without 
fault  of  the  wife  is  conclusive  in  the  court 
of  another  state,  and  prevents  the  same 
separation  from  constituting  a  willful  de- 
sertion by  tbe  wife  of  the  husband.  Hard- 
ing V.  Harding,  198  U.  S.  317,  340,  49  L. 
Ed.  lor.G. 

A.,  B.,  and  C.  were  residents  and  citi- 
zens of  New  York.  A.  being  indebted  to 
both  B.  and  C,  and  having  certain  chattels 
personal  in  Illinois,  mortgaged  them  to 
B.  Two  days  afterwards,  and  before  the 
mortgage  could  be  recorded  in  Illinois,  or 
the  property  delivered  there,  both  record 
and  delivery  being  necessary  by  the  laws 
of  Illinois,  thouch  not  by  those  of  New 
York,  to  the  validity  of  the  mortgage  as 
pgainst  third  parties,  C.  issued  an  attach- 
ment, a  proceeding  in  rem,  out  of  one  of 
the  courts  of  Illlinois,  an^    undc-  its  laws. 


in  due  form,  levied  on  and  sold  the  prop- 
erty. B.  did  not  make  himself  a  party  to 
this  suit  in  attachment,  though  he  had 
notice  of  it,  and  by  the  laws  of  Illinois, 
a  right  to  take  defense  to  it;  but  after  its 
termination,  brought  suit  in  New  York 
against  C.  for  taking  and  converting  the 
chattels.  C.  pleaded  in  bar  the  proceed- 
ings in  attachment  in  Illinois.  The  New 
York  courts,  holding  that  the  only  ques- 
tion was  B.'s  property  in  the  chattels  on 
the  day  of  the  attachment;  that  the  exist- 
ence or  nonexistence  of  such  property  was 
to  be  decided  by  the  law  of  the  domicile 
of  the  parties,  to  wit.  New  York;  and 
finally,  that  by  this  law  the  property  was 
complete  in  B.  on  the  execution  of  the 
mortgage,  adjudged,  that  the  proceedings 
in  attachment  in  Illinois  were  not  a  bar. 
It  was  held  by  the  United  States  supreme 
court,  that  by  such  judgment,  the  "full 
faith  and  credit"  required  by  the  federal 
constitution  had  not  been  given  in  the 
state  of  New  York  to  the  judicial  proceed- 
ings of  the  state  of  Illinois;  and  that  so 
the  judgment  below  was  erroneous.  Green 
V.  Van  Buskirk,  7  Wall.  139,  19  L.  Ed.  109. 

Where  a  judgment  rendered  in  a  state 
court  is  in  that  state  not  only  conclusive 
against  the  corporation  but  also  binding 
upon  the  stockholders,  it  must  be  ad- 
judged in  courts  of  other  states  as  bind- 
ing upon  the  stockholders,  and  the  only 
defenses  they  can  make  against  it  are 
those  he  could  have  made  in  state  render- 
ing judgment.  Hancock  Nat.  Bank  t'. 
Farnum,  176  U.  S.  640,  644,  44  L.  Ed.  619. 

Where  o!t:e  sues  the  executrix  of  an 
estate,  as  suc^h,  and  obtains  a  judgment 
makii>g  him  a  judgment  creditor,  in  an- 
other suit  in  another  state,  where  the  par- 
ties are  the  same,  the  subject  matter  the 
same,  and  the  issues  the  same,  the  former 
judgment  cannot  be  overturned  by  the 
court  of  the  other  state,  and  thereby 
make  the  judG;ment  creditor  a  devisee. 
Carpenter  7'.  Strange,  141  U.  S.  87,  103, 
35   L.   Ed.   640. 

Where  a  court  orders  an  assignee  in 
bankruptcy  to  sell  simplv  "the  interest  of 
the  bankrupt  and  of  said  assip-nee,"  with- 
out attempting  to  adjudicate  what  that  in- 
terest was,  or  whether  there  was  any 
interest  at  all,  such  order  is  not  res  ad- 
judicata  as  to  the  bankrupt's  interest,  and 
the  courts  of  another  state  do  not  deny 
the  judgments  of  the  court  ordering  the 
sale  "full  faith  and  credit,"  by  a  refusal  so 
to  treat  such  order.  Cramer  v.  Wilson, 
195    U.    S.    408,    49    L.    Ed.    256. 
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courts  in  the  courts  of  the  United  States  ;25   and   to  judgments  or  decrees  of 
federal  courts,  when  pleaded  as  a  bar  or  introduced  as  evidence  in  subsequent 


25.  Conclusive  in  federal  courts  to  same 
extent  as  recognized  in  state  court. — Cov- 
ington V.  First  Nat.  Bank,  198  U.  S.  100, 
49  h.  Ed.  963;  Union,  etc..  Bank  v.  Mem- 
phis, 189  U.  S.  71,  47  L.  Ed.  713;  Forsyth 
z\  Hammond,  166  U.  S.  506,  41  L.  Ed. 
1095;  Scotland  County  v.  Hill,  132  U.  S. 
107,  33  L.  Ed.  261;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265,  32  L.  Ed.  239; 
Fouvergne  v.  New  Orleans,  18  How.  470, 
15  L.  Ed.  399;  Miles  v.  Caldwell,  2  Wall. 
35,  17  L.   Ed.   755. 

"What  effect  a  judgment  of  a  state 
court  shall  have  as  res  adjudicata  is  a 
question  of  state  or  local  law."  Union, 
etc..  Bank  v.  Memphis,  189  U.  S.  71,  47 
L.    Ed.   713. 

If  there  has  been  an  adjudication  in  a 
state  court  which  is  binding  upon  plain- 
tiff that  adjudication,  whether  right  or 
wrong,  concludes  him  until  it  has  been 
reversed  or  otherwise  set  aside  in  some 
direct  proceeding  for  that  purpose.  It 
cannot  be  disregarded  any  more  in  courts 
of  the  United  States  than  it  can  in  the 
state  courts.  Scotland  Countv  z'.  Hill,  132 
U.    S.   107,  114,  33   L.   Ed.   261.' 

Where  a  state  court  had  entered  a  de- 
cree for  the  sale  of  a  railroad,  it  was  held, 
that  even  though  decree  was  erroneous, 
it  was  binding  upon  all  parties  to  the  suit 
in  which  it  was  rendered,  until  modified  or 
reversed  by  the  supreme  court  of  the 
state,  and  that  such  decree  was  not  open 
to  collateral  attack  by  any  parties  to  suit 
in  state  court  in  a  separate  suit  brought 
by  them  in  a  circuit  court  of  the  United 
States  after  the  jurisdiction  of  the  state 
court  attached.  Central  Trust  Co.  %■'.  Sea- 
songood,  130  U.  S.  482,  492,  32  L.  Ed.  985. 
Where  a  bank  appeared  in  a  state  court, 
voluntarily,  for  the  purpose  of  obtaining 
a  share  of  the  proceeds  of  certain  prop- 
erty assigned  for  the  benefit  of  creditors, 
and  such  state  court  has  decided  that  such 
bank  was  not  entitled  to  be  regarded  as 
a  creditor  of  the  assignor,  the  decision  of 
the  state  court  will  be  conclusive  as  to 
the  rights  of  the  parties  in  the  federal 
circiiit  court.  Mitchell  v.  First  Nat.  Bank, 
180  U.  S.  471,  45  L.   Ed.  627. 

In  Forsyth  v,  Hammond,  166  U.  S.  506, 
41  L.  Ed.  1095,  the  city  of  H.  sought  to 
bring  within  its  limits  the  lands  of  F. 
.^fter  action  by  the  citv  council,  the  city 
instituted  proceedings  before  the  county 
commissioners,  which  proceedings  were 
subsequently  taken  by  appeal,  as  pre- 
scribed by  statute,  to  the  circuit  court, 
and  that  court  rendered  a  decree  annex- 
ing such  lands  to  the  city.  F.  insisted 
that  such  decree  was  rot  onlv  erroneous 
but  void,  and  vohintarily  commenced  an 
action  in  the  stnte  supreme  court  to  have 
such  claim  established.  It  was  held  that 
the  decision  of  the  state  supreme  court 
was  conclusive,  as  to  the  matters  decided. 


in  a  subsequent  proceeding  in  the  federal 
courts   between   the   same  parties. 

"If  action  by  the  state  tribunals  stopped 
with  the  decree  of  the  trial  court,  it  might 
be  said  that  the  plaintiff  did  not  volun- 
tarily seek  that  forum.  She  was  brought 
in  by  appropriate  process,  and  compelled 
to  there  litigate  the  question.  But  after 
an  adverse  decree  she  insisted  that  it  was 
only  erroneous  but  void,  and  voluntarily 
commenced  an  action  in  the  supreme 
court  of  the  state  to  have  that  claim  es- 
tablished. She  invoked  the  jurisdiction  of 
that  court.  She  summoned  the  city  of 
Hammond  into  that  forum  and  there  chal- 
lenged the  decree  of  the  circuit  court, 
challenged  it  for  error  and  also  for  lack 
of  jurisdiction.  The  questions  both  of 
error  and  of  jurisdiction  were  certainly 
judicial  in  their  nature  and  questions 
within  the  undoubted  cognizance  of  the 
supreme  court.  She  voluntarily  sought  its 
judgment.  Can  she,  after  its  decision, 
be  heard  in  any  other  tribunal  to 
collaterally  deny  the  validity  thereof? 
Does  not  the  principle  of  res  judicata 
apply  in  all  its  force?  Having  litigated 
a  question  in  one  competent  tribunal 
and  been  defeated,  can  she  litigate 
the  same  question  in  another  tribunal,  act- 
ing independently,  and  having  no  appel- 
late jurisdiction?"  Forsyth  v.  Hammond, 
166   U.    S.    506,   41    L.    Ed.    1095. 

Where  a  state  court — interpreting  a 
statute  of  its  own  state,  which  gave  such 
court  jurisdiction  to  subject  legal  and 
equitable  interests  in  real  estate  to  the 
claim  of  creditors — decided  that  the  stat- 
ute embraced  trusts  like  one  in  question 
(which  judgment  creditors  were  seeking 
to  set  aside),  and  that  it  exempted  the 
property  embraced  by  the  trust  from  lia- 
bility to  such  creditors — the  United  States 
supreme  court  followed  that  construction 
of  the  statute  and  sustained  the  trust, 
though  they  remarked  that  if  the  question 
had  been  to  be  treated  by  them  on  gen- 
eral principles  of  jurisprudence,  and  inde- 
pendently of_  the  state  decision  on  the 
statute,  the  judgment  would  necessarily 
have  been  the  other  wav.  Nichols  v. 
Levy,   5   Wall.   433,   IS  L.    Ed.   596. 

Where  there  were  proceedings  in  a 
state  court  between  a  bank,  one  of  its 
creditors,  and  one  of  its  debtors,  and  the 
bank  having  failed,  assigned  its  assets  to 
trustees,  who  intervened  in  the  dispute  be- 
tween the  other  two  parties,  the  judg- 
ment of  the  state  court  against  the  in- 
tervenors  must  be  considered  final,  and 
a  bill  filed  bv  \hem  in  the  circuit  court 
of  the  United  States  must  be  dismissed. 
Tncfraham  v.  Dawson,  20  How.  486,  15  L 
Ed.   984. 

A  decree  of  a  state  court  entered  by 
consent,  and  in  part  performance  of  an 
agreement  of  settlement,  is  not  a  bar  to 
a  suit  in  a  federal  court  for  an  appropria- 
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proceedings  in  state  courts. ^^  This  rule  is  of  course  subject  to  the  quahfication. 
that  the  judgment  or  decree  in  question  shall  possess  the  essentials  already  set 
forth  with  regard  to  judgments  generally,^"  and  shall  be  final,  on  the  merits,  and 
rendered  by  a  court  of  competent  jurisdiction. ^^ 

d.    Decisions    of    Appellate    Court. — ^Generally    as    to    the    conclusiveness    of 
decisions  upon  appeal  or  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  2,. 


tion  of  the  fruits  of  the  settlement.  Rail- 
way Co.  V.  Stewart,  95  U.  S.  a79,  24  L. 
Ed.    431. 

Where  a  judgment  exempting  from  cer- 
tain taxes  has  no  force  or  effect  in  the 
state  courts  other  than  as  a  bar  to  the 
identical  taxes  litigated  in  the  suit,  it  has 
no  greater  efficacy  in  the  courts  of  the 
United  States  than  it  has  in  the  state 
courts.  Union,  etc..  Bank  v.  Memphis,  189 
U.  S.  71,  47  L.  Ed.  713;  Shelby  County 
V.  Union,  etc.,  Bank,  161  U.  S.  149,  40  L. 
Ed.  G50;  Covington  v.  First  Nat.  Bank, 
198  U.   S.   100,  49   L.   Ed.  963. 

Conclusiveness  of  judgment  of  state 
court  on  removal  to  United  States  cir- 
cuit court. — Where  the  relative  priority  of 
certain  mortgages  had  been  determined 
on  appeal  by  the  supreme  court  of  the 
state,  and  on  the  return  of  the  mandate 
to  the  court  of  original  jurisdiction  the 
fund  derived  from  the  judicial  sale  of  the 
property  covered  by  them  was  distributed 
pursuant  to  the  judgment,  held,  that  the 
circuit  court,  the  cause  having  been 
thereto  removed,  properly  ruled  that  the 
parties,  as  to  •  the  rights  litigated  and 
disposed  of,  were  concluded  by  the  judg- 
ment. Duncan  v.  Gegan,  101  U.  S.  810, 
25    L.    Ed.    875. 

"It  follows,  then,  that,  whether  the  pro- 
ceedings which  were  afterwards  had  in 
the  circuit  court  at  the  instance  of  the 
appellant  were  part  of  the  original  suit 
removed  from  the  state  court,  or  a  new 
and  distinct  suit  begun  in  the  circuit  court 
by  the  appellant  himself  after  the  re- 
moval, the  judgment  of  the  supreme  court 
of  the  state  on  the  appeal  in  the  original 
suit  concludes  him  as  to  his  rights  thus 
litigated  and  disposed  of."  Duncan  v. 
Gegan,    101    U.    S.    SIO,    25    L.    Ed.    875. 

26.  Conclusiveness  of  judgments  or  de- 
crees of  federal  courts  in  state  courts. — 
Embry  v.  Palmer,  107  U.  S.  3,  27  L.  Ed. 
346;  Riverdale  Cotton  Mills  v.  Alabama, 
etc.,  Mfg.  Co.,  198  U.  S.  188,  49  L.  Ed. 
1008;  Des  Moines,  etc.,  R.  Co.  v.  Iowa 
Homestead  Co.,  123  U.  S.  552.  31  L.  Ed. 
202.  See  the  title  FOREIGN  JUDG- 
MENTS, RECORDS  AND  JUDICIAL 
PROCEEDINGS,  vol.  6,  p.  343. 

Where  parties  litigate  in  a  federal 
court,  whose  jurisdiction  is  invoked  on  the 
ground  of  diverse  citizenship,  and  that  di- 
verse citizenship  is  alleged  and  admitted, 
the  judgment  or  decree  which  is  entered 
is  conclusive  and  cannot  be  upset  by 
either  of  them  in  any  other  tribunal  on  the 
mere  ground  that  there  was  in  fact  no  di- 
verse citizenship.  Riverdale  Cotton  Mills 
7!.  Alabama,  etc.,  Mfg.  Co.,  198  U.  S.  188, 
197,  49   L.    Ed.   1008. 


A  final  decree  was  rendered  in  a  federal 
court  enjoining  the  collection  of  taxes  and 
declaring  that  by  the  laws  of  the  state  an 
irrevocable  contract  had  been  created. 
This  decree  was  based  upon  a  judgment 
of  the  state  court,  declaring  such  judgment 
res  judicata.  The  judgment  of  the  state 
court  was  afterwards  reversed  by  the 
highest  court  of  the  state  and  later  the 
supreme  court  of  the  United  States  de- 
cided that  the  law  of  the  state  did  not 
create  an  irrevocable  contract.  Held, 
that  the  decree  of  the  federal  court  was 
conclusive  on  the  state  court.  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  508,  570, 
520,    48   L.    Ed.   276. 

Judgment  was  rendered  by  the  circuit 
court  of  the  United  States  for  Louisiana 
on  a  vendor's  privilege  and  mortgage,  de- 
claring It  to  be  the  first  lien  and  privilege 
on  the  land;  and  the  marshal  sold  the 
property  clear  of  all  prior  liens;  and  the 
mortgagee  purchased,  and  paid  into  court 
for  the  benefit  of  subsequent  liens,  the 
surplus  of  his  bid  beyond  the  amount  of 
his  own  debt.  This  judgment  and  sale 
were  set  up  by  way  of  defense  to  a  suit 
brought  in  the  state  court  by  another 
mortgagee,  who  claimed  priority  to  the 
first  mortgage,  and  who  had  not  been 
made  a  party  to  the  suit  in  the  circuit 
court.  The  state  court  held  that  the 
plaintiff  was  not  bound  by  the  former 
judgment  on  the  question  of  priority,  not 
being  a  party  to  the  suit.  The  case  was 
brought  to  the  supreme  court  of  the 
United  States  by  writ  of  error,  and  this 
court  held,  that  the  state  court  did  not 
refuse  to  accord  due  force  and  effect  to 
the  judgment;  that  such  a  judgment  in 
the  state  courts  would  not  be  conclusive 
on  the  point  in  question,  and  the  judg- 
ment of  the  circuit  court  could  not  have 
any  greater  force  or  effect  than  judg- 
ments in  the  state  courts.  Dupasseur 
V.  Rochereau,  21  Wall.  130,  22  L.  Ed.  588. 

A  suit  in  equity  to  reform  a  policy  of 
insurance,  and  to  recover  thereon  as  re- 
formed is  not  barred  by  a  judgment  of 
the  United  States  supreme  court,  that 
such  policy  as  it  originally  stood,  could 
not  be  recovered  on  by  reason  of  certain 
conditions  therein,  and  a  state  court  does 
not  deny  full  faith  and  credit  to  the  de- 
cree of  the  federal  court  by  allowing  such 
reformation  and  recovery.  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Ass'n, 
203  U.  S.  106,  51  L.  Ed.  109. 

27.  See  ante,  "Elements  Essential  to 
Application  of  Doctrine,"   III. 

28.  See  ante,  "Nature  of  Judgment  or 
Decree  as  Determining,"  VI,  A. 
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p.  412,  et  seq.  The  judgment  or  decree  of  an  inferior  court,  when  affirmed  by 
the  supreme  court,  is  only  conclusive  as  between  the  parties.  It  does  not  con- 
clude the  rights  of  third  persons  not  before  the  court,  or  in  any  respect  affect 
their  rights.  It  acquires  no  additional  efficacy  by  its  affirmance.  As  an  adjudi- 
cation upon  the  rights  of  the  parties  between  themselves,  it  has  the  same  opera- 
tions before  as  after  its  affirmance.-^ 

2.  As  Dependent  on  Nature  of  Procei^dings  in  Which  Adjudication 
Obtained — a.  General  Rule. — Though  the  form  of  action  be  different,  a 
decision  by  a  court  of  competent  jurisdiction  in  respect  to  any  essential  fact  or 
question  in  the  one  action  is  conclusive  between  the  parties  in  all  subsequent 
actions.^" 

As  to  estoppel  by  election  of  remedies,  see  the  title  Election  of  Remedies, 
vol.  5,  p.  720. 

b.  Application  to  Proceedings  at  Law,  in  Equity,  or  in  Admiralty. — Courts  of 
law  and  courts  of  equity  act  on  different  principles,  and,  except  where  some 
recognized  ground  of  equity  jurisdiction  is  concerned,  are,  each  ahke,  bound  to 
recognize  the  validity  and  conclusiveness  of  what  the  other  has  done.^^  A  final 
decree,  upon  the  merits  in  a  suit  in  equity,  will  be  conclusive  in  a  subsequent 
action  at  law  as  to  rights,  questions  or  facts  put  in  issue  and  determined  in  such 
decree.^"  And,  on  the  other  hand,  a  valid  final  judgment  in  an  action  at  law 
will  be  conclusive  as  to  the  questions  therein  in  issue  and  decided,  in  a  subse- 
quent   suit    in    equity.-^"'      In    the    absence    of    fraud,    a    court    of    equity   cannot 


29.  Effect  of  affirmed  judgment  or  de- 
cree.— In  the  Matters  of  Howard,  9  Wall. 
17a.    19    L.    Ed.    634. 

30.  Decision  conclusive  though  form  of 
action  different. — Forsyth  v.  Hammond, 
166  U.  S.  506,  41  L.  Ed.  1095.  See  ante, 
""Where  Judgment  or  Decree  Relied  on 
Merely  as  Estoppel  in  Subsequent  Pro- 
ceedings," III,  C,«  2;  "Where  Secfiiid  Ac- 
tion on  Different  Claim  or  Demand," 
V,  C. 

31.  Tilton  V.  Cofield,  93  U.  S.  163,  23  L. 
Ed.    858. 

"It  is  a  general  rule,  growing  out  of  the 
■concurrent  jurisdiction  of  the  courts  of 
law  and  chancery  over  this  subject,  as 
well  as  a  variety  of  others,  founded  also 
upon  the  principle  that  it  is  the  interest 
of  the  public,  that  there  should  be  some 
end  to  litigation,  that  when  a  matter  has 
once  been  heard  and  determined  in  one 
court,  it  shall  not  be  subject  to  re-exami- 
nation in  another  court  between  the  same 
parties."  Miles  v.  Caldwell.  2  Wall.  35, 
17   L.    Ed.   755. 

32.  Decree  conclusive  in  action  at  law. 
—Parker  v.  Kane,  22  How.  1,  16  L.  Ed. 
^86;  Brady  v.  Daly,  175  U.  S.  148,  44  L. 
Ed.  109;  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.  Ed.  355.  And 
see  cases  cited  ante,  "General  Rule,"  VI, 
B,  1,  a. 

In  Hopkins  v.  Lee,  6  Wheat.  109,  5  L. 
Ed.  218,  it  was  held  that  a  fact  estab- 
lished and  made  the  basis  of  a  decree  in 
a  suit  in  equity  by  the  purchaser  of  land 
to  compel  the  vendor  to  remove  certain 
incumbrances  upon  it,  cannot  be  disputed 
in  a  subsequent  action  of  covenant 
brought  by  the  latter  against  the  former 
for  not  conveying  certain  lands,  part  of 
the  consideration;  the  court  saying  that 
"on    a     reference    to    the    Drocecdincs    at 


law,  and  in  chancery,  in  the  case  now  be- 
fore us,  the  court  is  satisfied  that  the 
question  which  arose  on  the  trial  of  the 
action  of  covenant,  was  precisely  the 
same,  if  not  exclusively  so  (although  that 
was  not  necessary),  as  the  one  which  had 
already  been  directly  decided  by  the  court 
of   chancery." 

In  Smith  v.  Kernochen,  7  How.  198,  12 
L.  Ed.  660,  which  was  ejectment  by  an 
assignee  of  the  mortgage  to  recover  pos- 
session of  the  mortgaged  premises,  it  was 
held  that  a  final  decree,  in  a  previous 
suit,  brought  by  the  mortgagee  against 
the  mortgagor  to  foreclose  the  mortgage, 
adjudging  the  mortgage  to  be  invalid  for 
want  of  authority  in  the  mortgagor  to  ex- 
ecute it,  concluded  the  question  of  title. 

Where  a  bill  in  equity  has  been  dis- 
missed on  the  merits  of  the  case  the  same 
matter  cannot  be  relitigated  in  a  court  of 
law,  for  the  dismissal  on  the  merits  is  a 
complete  adjudication.  Baker  v.  Cum- 
mings,  181  U.  S.  117,  130,  45  L.  Ed.  776. 
See  post,  "Dismissal  or  Discontinuance," 
VI,  B,  3,  c. 

33.  Conclusiveness  of  judgment  at  law 
in  subsequent  suit  in  equity. — Hughes  v. 
Blake,  6  Wheat.  453,  5  L.  Ed.  303;  Blan- 
chard  v.  Brown.  3  Wall.  245,  18  L.  Ed.  69. 

A  judgment  at  law  in  favor  of  a  bond- 
holder upon  certain  municipal  bonds,  part 
of  a  larger  issue,  against  the  town  issuing 
them,  is  conclusive  on  a  question  of  the 
validity  of  the  issue  on  a  suit  brought 
by  the  same  creditor  against  the  same 
town,  on  other  bonds,  another  part  of  the 
same  issue;  the  parties  being  identical, 
and  all  objections  taken  by  the  town  in 
the  second  suit  having  been  open  to  be 
taken  by  it  in  the  former  one.  Beloit  v. 
Morgan.   7  Wall.   619.   19   L.   Ed.   205. 

In    Illinois,    and    under    its    statutes    re- 
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collaterally  question  the  conclusiveness  of  a  judgment  at  law;  nor  can  it  turn 
itself  into  a  court  of  review,  and  correct  the  errors  of  a  court  of  law."-*  So, 
also,  it  has  been  held  that  where  a  matter  is  directly  in  issue  and  adjudged  in 
a  court  of  common  law,  such  judgment  may  be  set  up  as  an  estoppel  in  a  court 
of  admiralty,^^  and  vice  versa.^'^ 

c.  Application  to  Both  Personal  and  Real  Actions — (1)  In  General. — The  rule 
that  a  recovery  in  one  action  is  a  bar  to  another  is  not  confined  to  personal 
actions  alone,  but  extends  to  all  actions,  real  as  well  as  personal.^' 

(2)  Particular  Actions — (a)  Ejectment. — By  the  common  law  the  action 
of  ejectment  was  purely  one  of  possession,  and  as  it  proceeded  upon  a  fictitious 
demise  between  fictitious  parties,  its  determination  decided  nothing  beyond  the 
right  of  the  plaintiff  at  the  date  of  the  alleged  demise.  A  new  action  upon  the 
allegation  of  a  dilTerent  demise  might  immediately  be  instituted.  A  judgment  in 
ejectment  was  consequently  not  a  bar  to  a  second  action  for  the  same  premises.^s 
The  evil  of  this  want  of  conclusiveness  in  the  result  of  this  form  of  action  led 
to  the  interposition  of  a  court  of  equity,  in  which,  after  repeated  verdicts  and 
judgments  in  favor  of  the  same  party  and  upon  the  same  title,  that  court  would 
enjoin   the   unsuccessful   party    from    further   disturbance   of   the   one    who   had 


lating  to  ejectment,  when  a  question  of 
fraud  in  obtaining  a  title  to  real  estate 
has  been  submitted,  in  a  suit  in  eject- 
ment, to  a  jury,  and  determined  against 
the  party  setting  it  up,  such  party,  not- 
withstanding the  nature  of  the  action, 
cannot  go  into  equity  and  ask  relief  there, 
setting  up  essentially  the  same  frauds,_ 
and  sustaining  them  by  the  same  evidence 
that  he  relied  on  to  make  out  his  case  in 
the  suit  in  ejectment  at  law.  Blanchard 
V.    Brown,   3   Wall.   245,   18   L.   Ed.   69. 

34.  Tilton  v.  Cofield.  93  U.  S.  163,  23  L. 
Ed.  858;  Blanchard  v.  Brown,  3  Wall.  245, 
18  L.  Ed.  69;  Miles  v.  Caldwell,  2  Wall. 
35,  17  L.  Ed.  755;  The  Mayor  v.  Lord,  9 
Wall.  409,  19  L.  Ed.  704.  Generally,  as  to 
the  equitable  relief  against  the  enforce- 
ment of  judgments,  see  the  title  JUDG- 
MENTS .'\XD  DECREES,  vol.  7,  p.  544. 

35.  Conclusiveness  of  judgment  at  law 
in  courts  of  admiralty. — Goodrich  v.  The 
City.   5   Wall.    566,    18    L.    Ed.   511. 

Where  an  action  is  brought  in  a  state 
court  against  a  city  for  its  neglect  to  do 
a  public  duty  imposed  on  it  by  law  (as 
ex.  gr.  to  keep  its  harbor  free  from  ob- 
structions hidden  under  water),  the  dec- 
laration going  upon  its  neglect  to  do  the 
thing  at  all,  a  judgment  in  such  state 
court  that  it  was  not  bound  %o  do  the 
thing  at  all,  a  judgment  in  such  state 
in  another  suit  (a  libel  in  admiralty), 
where  the  allegation  of  the  libel  is  that, 
being  bound  to  keep  the  river  clear,  the 
city  began  to  clear  it — entered  upon  its 
duty — but  never  finished  the  work,  by 
which  neglect  to  finish  it  the  injury  oc- 
curred: the  cause  of  action  being  other- 
wise the  same.  Goodrich  v.  The  City,  5 
Wall.   566,  18  L.  Ed.   511. 

36.  Decree  in  admiralty  conclusive  in 
common-law  court. — The  question  in  a 
case  brought  before  the  Pennsylvania  su- 
preme court  was  as  to  the  power  of  a 
master    to    hypothecate    his    vessel    for    a 


loan  of  money  in  a  foreign  port  when  he 
had  goods  of  his  own  on  board.  The 
court  held  that  when  this  very  question 
had  been  decided  in  a  court  of  admiralty, 
the  judgment  was  conclusive.  Cupisinoz'. 
Perez.  2  Dall.  194,  195,  1  L.  Ed.  345.  See 
the  title  ADMIRALTY,  vol.  1,  p.  178,  et 
seq. 

37.  Application  of  rule  to  both  real  and 
personal  actions. — Aurora  City  v.  West, 
7  Wall.  S-.>,  19  L.  Ed.  42;  Sturdy  v.  Jack- 
away,   4  Wall.    174,   18   L.   Ed.   387. 

"Repeated  decisions  established  the 
rule,  in  the  early  history  of  the  common 
law,  that,  where  a  judgment  was  rendered 
on  the  merits,  it  barred  all  other  personal 
suits,  except  such  as  were  of  a  higher  na- 
ture, for  the  same  cause  of  action.  Judg- 
ment in  a  writ  of  entry  is  not  a  bar  to  a 
writ  of  right;  but  the  meaning  of  the  rule 
is,  that  each  species  of  judgment  is  equally 
conclusive  upon  its  own  subject  matters 
bj-  way  of  bar  to  future  litigation  for  the 
thing  thereby  decided."  .'\urora  City  v. 
West,  7  Wall.   82,  19   L.   Ed.   42. 

38.  Judgment  in  ejectment  not  con- 
clusive at  common  law. — Blanchard  v. 
Brown.  3  Wall.  245.  18  L.  Ed.  69;  Sturdy 
V.  Jackaway,  4  Wall.  174.  18  L.  Ed.  387; 
Miles  V.  Caldwell,  2  Wall.  3.5,  17  L.  Ed. 
755;  Strother  v.  Lucas,  12  Pet.  410,  9  L. 
Ed.  1137;  Equator  Co.  v.  Hall.  106  U.  S. 
86,  27  L.  Ed.  114;  Holland  v.  Challen,  110 
U.  S.  15,  28  L.  Ed.  52;  Smale  v.  Mitchell, 
143  U.  S.  99,  36  L.  Ed.  90;  Wehrman  v. 
Conklin,  155  U.  S.  314,  39  L.  Ed.  167; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43    L.    Ed.   873. 

The  party  in  possession,  though  suc- 
cessful in  every  instance,  might  be  har- 
rassed  and  vexed,  if  not  ruined,  bv  a  liti- 
gation constantlv  renewed.  Holland  v. 
Challen.  110  U.  S.  15.  19,  28  L.  Ed.  52, 
citing  .\dams  on  Equity.  202;  Pomeroy's 
Equity  Jurisprudence.  §  248;  Stark  v. 
Starrs,  6  Wall.  402,  18  L.  Ed.  925. 
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recovered  these  judgments.-"^ 

Under  Statute. — In  many  of  the  states,  though  the  statutes  relating  to  ac- 
tions of  ejectment  have  abolished  the  fictions  of  the  common-law  proceedings 
and  the  parties  make  their  issues  in  their  own  names,  where  there  could  be  no 
difficulty  as  to  the  estoppel,  the  idea  of  a  difference  between  rights  to  real  property 
and  personalty  still  lingers,  and  a  single  verdict  and  judgment  in  ejectment  is 
not  considered  conclusive.  In  such  states  provision  is  usually  made  by  statute 
for  one  new  trial,  or,  in  some  instances,  a  second,  after  which  the  verdict  or 
judgment  has  the  same  conclusive  effect  as  in  other  actions.-**^'  Two  concurrino- 
verdicts  and  judgments  thereon  between  the  same  parties  upon  the  same  title 
will  conclude  the  right.-*  ^  Where,  however,  no  such  provision  for  a  second 
trial  is  made,  the  party's  privilege  to  plead  his  estoppel,  according  to  his  right 
at  common  law,  has  always  been  recognized  by  the  court,  and  a  final  judgment 
in  an  action  of  ejectment  has  the  same  conclusiveness  as  a  judgment  in  other 
actions.* 2  Such  state  statutes  relating  to  actions  of  ejectment,  and  prescribing 
the  effect  of  the  judgment  therein,  establish  a  rule  of  property  concernino-  the 
title  in  land  within  the  state,  which  binds  the  courts  of  the  United  States  as  well 
as  the  state.'*^  * 


39.  Interposition  of  equity  essential  to 
restrain  unsuccessful  party  and  quiet  pos- 
session.— Equator  Co.  v.  Hall,  106  U.  S. 
86,  27   L.   Ed.   114. 

To  entitle  the  plaintiff  to  relief  in  such 
cases,  the  concurrence  of  three  particu- 
lars was  essential.  He  must  have  been 
in  possession  of  the  property,  he  must 
have  been  disturbed  in  its  possession  by 
repeated  actions  at  law,  and  he  must  have 
established  his  right  by  successive  judg- 
ments in  his  favor.  Upon  these  facts  ap- 
pearing, the  court  would  interpose  and 
grant  a  perpetual  injunction  to  quiet  the 
possession  of  the  plaintiff  against  any 
further  litigation  from  the  same  source. 
Holland  v.  Challen,  110  U.  S.  15,  19,  28  L. 
Ed.  52,  citing  Adams  on  Equity,  202; 
Pemeroy's  Equity  Jurisprudence,  §  248; 
Stark  7.'.  Starrs,  6  Wall.  402,  18  L.  Ed. 
925. 

40.  Judgment  conclusive  after  one,  or 
at  most  two,  new  trials. — Sturdy  v.  Jack- 
away,  4  Wall.  174.  18  L.  Ed.  387;  Evans 
V.  Patterson,  4  Wall.  224,  18  L.  Ed.  393; 
Blanchard  v.  Brown,  3  Wall.  245,  18  L. 
Ed.  69;  Equator  Co.  ■;:'.  Hall,  106  U.  S.  86, 
27  L.  Ed.  114.  See  the  title  NEW  TRIAL, 
vol.  8,  p.  922. 

Pennsylvania  statute  of  April  13th, 
1807.— See  Brittnn  v.  Thornton.  112  U. 
S.  526,  28  L.  Ed.  816.  And  see  Gibson  7'. 
Lyon,  115  U.  S.  439,  29  L.  Ed.  440;  Bar- 
ber 7'.  Pittsburgh,  etc.,  R.  Co.,  166  U.  S. 
83.   41    L.    Ed.   925. 

Where  a  party  claiming  land  as  owner, 
under  the  laws  of  Pennsylvania,  brings 
ejectment  in  the  name  of  the  original 
warrantee,  and  recovers,  against  a  father; 
and  subsequently  producing  a  deed  poll 
from  the  warrantee,  made  previously  to 
the  date  of  the  ejectment  and  deraigning 
title  to  himself,  brings  another  ejectment 
in  his  own  name  against  a  son.  who  on 
his  father's  death  kept  possession  of  the 
same  land;  such  two  suits  are  an  estoppel 
and  within  the  act  of  assembly  of  Penn- 
sylvania, of  the   13th  of  April,   1807,  which 


declares  that  "where  two  verdicts  shall, 
in  any  suit  of  ejectment  between  the  same 
parties,  be  given  in  succession,  for  the 
plaintiff  or  defendant,  and  judgment  be 
rendered  thereon,  no  new  ejectment  shall 
be  brought."  But  where  a  plaintiff 
deraigns  title  regularly  from  the  war- 
rantee, and  the  defendant  shows  no  title, 
the  question  of  estoppel  is  of  no  impor- 
tance. Evans  V.  Patterson,  4  Wall  224, 
18    L.    Ed.   393. 

Under  the  statute  of  Pennsylvania  of 
April  13,  1807,  enacting  that  two  concur- 
rmg  verdicts  and  judgments  thereon  be- 
tween the  same  parties  in  ejectment  shall 
be  conclusive  and  bar  the  right,  one 
judgment  on  a  special  verdict  is  not  con- 
clusive of  any  fact  found  by  that  verdict: 
and  two  verdicts  and  judgments  are  not 
conclusive  upon  a  title  not  therein  ad- 
judicated. Britton  v.  Thornton,  112  U  S 
526,   28   L.    Ed._  816. 

41.  Conclusiveness  of  two  concurring 
verdicts  and  judgment  thereon.— Britton 
7'.  Thornton.  112  U.  S.  526,  28  L.  Ed.  816. 
And    see    cases    in    preceding   note. 

42.  Final  judgment  conclusive  as  in 
other  actions,— Sturdy  z'.  Jackaway,  4 
Wall.  174,  18  L.  Ed.  387;  Miles  7'.  Cald- 
well, 2  Wall.  35,  17  L.  Ed.  755;  Sheets  v. 
Selden,  7  Wall.  416,  19  L.  Ed.  166;  Merry- 
man  7'.  Bourne,  9  Wall.  592,  19  L.  Ed 
683. 

In  California  a  judgment  in  ejectment 
has  the  same  conclusiveness  as  a  judg- 
ment in  any  common-law  action,  and  in 
determining  its  effect  the  same  principles 
are  applied  \yhich  control  the  result  of 
the  like  inquiry  in  other  cases.  Merry- 
man  7'.  Bourne,  9  Wall.  592,  19  L.  Ed. 
683.  And  see  Carr  7-.  United  States,  98 
U.   S.  433,  25   L.   Ed.  209. 

A  final  judgment  pronounced  in  an  ac- 
tion of  ejectment,  where  the  claim  of 
title  in  fee  simple  absolute  by  the  parties 
respectively  was  the  sole  subject  of  con- 
troversy, instituted  and  prosecuted  under 
and    according    to    the    forms    and    in    the 
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A  defeated  plaintiff  in  ejectment  may  bring  a  new  action  upon  an 
after- acquired  title  wiih  the  same  eflfect  as  a  stranger  in  whom  such  title 
might  have  heen  vested,  and  the  former  judgment  will  no  more  bar  one  than 
the  other. ■^^ 

A  recovery  in  ejectment  is  conclusive  evidence,  in  an  action  for 
mesne  profits,  against  the  tenant  in  possession,  but  not  in  relation  to  third 
persons.  But  where  the  action  is  brought  against  the  landlord  in  fact,  the  record, 
in  the  ejectment  suit,  is  admissible  to  show  possession  of  the  plaintiff,  connected 
with  this  title,  although  it  is  not  conclusive  upon  the  defendant,  in  the  same 
manner  as  if  he  had  been  a  party  on  the  record.-*^ 

(b)  Forcible  Entry  and  Detainer. — A  judgment  for  either  party  in  an  action 
for  forcible  entry  and  detainer  leaves  the  right  of  property  wholly  unaffected, 
except  as  to  the  mere  possession ;  the  acquittal  can  only  disaffirm  the  forcible 
entry,  as  nothing  else  was  at  issue.'*® 

(c)  Trespass  or  Case. — If  a  verdict  be  found  on  any  fact  or  title  distinctly 
put  in  issue  in  any  action  of  trespass,  such  verdict  may  be  pleaded  by  way  of 
estoppel,  in  another  action  between  the  same  parties  or  their  privies,  in  respect 
to  the  same  fact  or  title."*" 


manner  prescribed  by  the  statute  laws  of 
the  state  of  Arkansas,  that  is  to  say,  by 
a  suit  between  the  real  litigants  by  name 
and  where  the  land  is  accurately  de- 
scribed, is  a  valid  legal  bar  to  a  like  ac- 
tion subsequently  instituted  between  the 
same  parties  for  the  same  lands  or  ■ 
])remises,  involving  the  same  identical 
title  and  rights  to  the  possession  of  such 
lands  or  premises  and  none  other.  Sturdy 
z:   Jackaway,   4   Wall.    174,   18   L.    Ed.   387. 

The  statute  of  Ohio  authorizes  any  per- 
son in  possession  of  real  property  to  in- 
stitute a  suit  against  any  one  who  claims 
an  estate  or  interest  therein,  adverse  to 
him,  for  the  purpose  of  determining  such 
adverse  estate  or  interest.  The  judgment 
of  a  court,  in  proceedings  under  this  stat- 
ute, determines  the  merits  of  the  plain- 
tifif's  title,  as  well  as  that  of  the  defend- 
ant; and  is  conclusive  whether  adverse  to 
one  or  the  other.  Parrish  v.  Ferris,  2 
Black   606,    17   L.   Ed.   317. 

By  the  law  of  Texas,  a  judgment 
against  a  plaintifif  in  an  action  for  the 
possession  of  lands  is  conclusive,  unless  he 
commences  a  second  action  within  a  year. 
Brownsville  v.  Cavazos,  100  U.  S.  138,  25 
L.  Ed.  .574,  in  which  it  was  held  that  in 
an  action  for  the  same  lands  commenced 
within  the  year  by  the  former  defendant, 
ri'ainst  the  grantees  of  the  former  plain- 
tiff, the  latter  are  not  precluded  by  that 
judgment  from  setting  up  their  claims 
to   them. 

Where  a  suit  was  brought  for  damages 
sustained  \)y  the  breach  of  a  covenant  of 
warranty  of  title  to  land  in  .Mabama,  and 
the  plaintiff,  in  order  to  establish  the  ex- 
istence of  an  outstanding  paramount  title 
at  the  date  of  the  convey^mce,  offered  the 
record  of  a  suit  in  ejectment  against  his 
grantor,  in  which  suit  the  plaintiff  him- 
self had  been  a  witness,  this  record  should 
have  been  allowed  to  be  given  in  evi- 
dence, without  any  reservation.  The  rul- 
ing of  the  court  was,  therefore,  erroneous, 
admitting   the   record,   but   referring   it   to 


the  jury  to  determine  whether  the  testi- 
mony given  by  the  plaintiff  was  material, 
and  if  so,  to  disregard  the  evidence. 
GrifSn  v.  Reynolds,  17  How.  609.  15  L. 
Ed.  229. 

43.  Such  statute  binding  on  federal 
courts.— See  the  title  COURTS,  vol.  4, 
pp.    10S9,    1148. 

44.  After-acquired  title  as  sustaining 
new  action. — Merryman  v.  Bourne,  9 
Wall.  592,  19  L.  Ed.  683;  Barrows  v.  Kin- 
dred,  4   Wall.   399,   18    L.    Ed.   38,3_. 

45.  Recovery  in  ejectment  evidence  in 
action  for  mesne  profits. — Chirac  v. 
Reinicker,  11  Wheat.  280,  6  L.  Ed.  474. 

In  Boyd  v.  Cowan,  4  Dall.  138,  1  L.  Ed. 
774,  to  an  objection  that  if  damages  are 
given  for  the  mesne  profits,  in  the  eject- 
ment, and  an  action  of  trespass  shall 
afterwards  be  brought  for  the  same,  the 
court  held  that  "nothing  appears  plainer 
than  that  the  defendant  may  plead  the  re- 
covery of  the  damages  in  the  ejectment; 
with  an  averment  that  they  were  given  for 
the  mesne  profits,  in  bar  of  the  action  of 
trespass." 

46.  Judgment  in  forcible  entry  and  de- 
tainer.— Peyton  2\  Stith,  5  Pet.  485,  8  L. 
Ed.  200,  in  which  it  was  held  that  where 
a  landlord  brought  such  an  action  against 
his  tenant,  the  effect  of  an  acquittal  ex- 
tended no  further  than  to  deprive  the 
landlord  of  the  benefits  expected  from 
this  process  and  turn  him  around  to  the 
ejectment    which    he    afterwards    brought. 

47.  Verdict  and  judgment  in  actions  of 
trespass  or  case. — Richardson  v.  Boston, 
10    How.    263,   15   L.    Ed.   639. 

To  give  the  verdict  the  effect  of  an  es- 
toppel, however,  the  facts  must  be  dis- 
tinctly put  in  issue.  Richardson  v.  Bos- 
ton, 19  How.  263,  15  L.  Ed.  639.  And  see 
ante.  "General   Rule,"  V,   C,  1,  a. 

Title  must  have  been  in  issue. — In  Mas- 
sachusetts, a  former  verdict  and  judg- 
ment in  an  action  on  the  case  for  a  nui- 
sance is  not  conclusive  evidence  of  the 
plaintiff's    right    to    recover    \n     a     subse- 
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(d)  Partitioii^'^ — The  parties  to  a  record  of  a  partition  suit  are  concluded 
by  the  decree  from  showing  that  they  had  a  greater  estate  than,  or  one  derived 
from  a  different  source  from,  that  set  out  in  the  proceedings  and  estabhshed  by 
the  decree.'*^  While  the  decree  in  partition  does  not  change  the  possession, 
it  establishes  the  title,  and  in  an  ejectment  must  be  conclusive."*^  As  to  the 
admissibility  of  a  record  in  partition  as  a  part  of  the  muniments  of  title,  see 
ante,  "Judgment  as  Part  of  Muniments  of  Title,"  IV,  C,  5. 

(e)  Asswnpsit. — A  judgment  in  assumpsit  upon  a  policy  of  insurance,  is  a 
bar  to  a  subsequent  action  of  covenant  on  the  same  policy.^*' 

d.  Application  to  Stiits  for  Taxes. — See  the  title  Taxation. 

e.  Application  to  Criminal  Proceedings. — As  to  the  operation  of  a  former 
acquittal  or  conviction  as  barring  a  subsequent  prosecution  for  the  same 
offense,  see  the  title  Autrefois.  Acquit  and  Convict,  vol.  2,  p.  751. 

Acquittal  as  Barring  Civil  Action  for  Forfeiture. — It  has  been  held  that 
an  acquittal  on  a  criminal  information  is  a  good  plea  in  bar  to  a  civil  information 
for  the  forfeiture  of  goods,  arising  upon  the  same  acts.-'^^ 

Record  of  Criminal  Proceedings  Not  Conclusive  in  Civil  Actions. — It 
may  be  stated  as  the  general  rule  that  the  record  of  criminal  proceedings  is  not 
evidence  to  establish  or  disprove  any  of  the  material  facts  involved  in  a  civil 
action.52 

3.  Application  Irrespective  oe  Manner  in  Which  Adjudication  Ob- 
tained— a.  /;/  General. — The  essence  of  estoppel  by  judgment  is  that  there  has 
been  a  judicial  determination  of  a  fact,  and  the  question  always  is,  has  there 
been  such  determination,  and  not  upon  what  evidence  or  by  what  means  was  it 
reached. ^^  Provided  the  judgment  or  decree  be  valid,  and  rendered  by  a  court 
of  competent  jurisdiction,"^**  be  final,^^  and  rendered  on  the  merits,^*'  its  conclu- 
siveness upon  the  rights  of  the  parties  in  no  wise  depends  upon  its  form,  or  upon 


quent  action  for  the  continuance  of  the 
same  nuisance.  The  plea  of  the  general 
issue  in  actions  of  trespass  or  case  does 
not  necessarily  put  the  title  in  issue.  But 
the  former  verdict,  though  not  conclusive, 
is  permitted  to  go  to  the  jury  as  prima 
facie  or  persuasive  evidence.  Richardson 
r.  Boston,  19  How.  263.  15  L.  Ed.  639. 
See  the  title  NUISANCES,  vol.  8,  p.  933. 
47a.  See  the  title  PARTITION,  vol.  9, 
p.  71. 

48.  Record  in  partition  conclusive  as  to 
extent  and  derivation  of  estate. — McCall 
v.   Carpenter,   18   How.   297,   15   L.    Ed.   389. 

49.  Establishes  title  though  not  chang- 
ing possession. — McCall  xk  Carpenter.  18 
How.  297,   15   L.   Ed.  389. 

Under  the  statute  of  Maryland,  passed 
in  1785  (1  Maxoy's  Laws,  ch.,  72),  the 
chancellor  can  decree  a  sale  of  land  upon 
the  application  of  only  a  part  of  the 
heirs  interested;  and  as  he  had  jurisdic- 
tion, the  record  must  be  received  as  con- 
clusive of  the  rights  adjudicated.  Shriver 
V.   Lynn,  2   How.   43,  11   L.   Ed.   172. 

A  stranger  to  the  proceedings  cannot  ob- 
ject to  the  reading  of  the  record  of  a  par- 
tition suit,  and  deed  of  sale,  upon  the 
ground  that  the  proceedings  had  been 
irregular,  and  the  parties  to  the  decree 
had  not  complained  of  it.  Gregg  v. 
Forsyth,   24    How.    179,   16    L.    Ed.    731. 

50.  Judgment  in  assumpsit  as  barring 
action  of  covenant. — Marine  Ins.  Co.  v. 
Young,  1  Cranch  332,  2  L.   Ed.  126. 

5L    Acquittal    as    barring    civil  suit  for 
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forfeiture  arising  upon  same  acts. — Cofifey 
V.  United  States,  116  U.  S.  436,  29  L.  Ed. 
684;  Boyd  v.  United  States,  116  U.  S.  616, 
29  L.  Ed.  746;  United  States  v.  Zucker, 
161  U.  S.  475,  40  L.  Ed.  777.  And  see 
Stone  V.  United  States,  167  U.  S.  178,  42 
L.  Ed.  127. 

52.  Record  of  criminal  proceedings  not 
conclusive  in  civil  actions. — Stone  v. 
ITnited  States,  167  U.  S.  178,  42  L.  Ed. 
127. 

An  acquittal  upon  a  criminal  indict- 
ment charging  the  cutting  of  timber  un- 
lawfully from  the  public  lands  of  the 
United  States  is  not  a  sufficient  defense 
to  a  civil  action  by  the  United  States  to 
recover  the  value  of  a  certain  quantity  of 
wood  alleged  to  have  been  made  from 
trees  unlawfully  cut  from  the  public  lands 
of  the  LTnited  States  and  to  have  been 
unlawfully  converted  and  disposed  of  by 
the  defendant.  Stone  v.  United  States, 
167  U.  S.  178,  42  L.  Ed.  127,  distinguish- 
ing Coffey  r.  United  States.  116  U.  S. 
436,    29    L.    Ed.    6S4. 

53.  Judicial  determination,  and  not 
manner  of  obtaining,  the  essence  of  es- 
toppel by  judgment. — Last  Chance  Min. 
Co.  c'.  Tyler  Min.  Co.,  157  U.  S.  683,  39  L. 
Ed.  859;  Southern  Pac.  R.  Co.  v.  United 
States,  168  U.  S.  1,  42  L.  Ed.  355. 

54.  Sec  ante,  "In   General,"  VI,  A,  1,  a. 

55.  See  ante,  "Judgment  or  Decree 
Must   Be    Final,"  VI,   A,  2. 

56.  See  ante.  "Judgment  or  Decree  Must 
Be   on   the   Merits,"  VI,   A,  3. 
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the  fact  that  the  court  investigated  or  decided  the  legal  principles  involved/^" 

b.  Judgment  or  Decree  by  Default,  Pro  Confesso,  on  Confession,  Consent  or 
Agreement. — A  judgment  by  default,^^  or  upon  confession,^^  or  a  decree  pro 
confesso,*^"  is,  in  its  nature,  just  as  conclusive  upon  the  rights  of  the  parties  as 
a  judgment  upon  a  demurrer  or  verdict.^ ^  This  is  equally  true  of  judgments 
or  decrees  entered  by  consent  or  agreement,  as  to  the  matters  included  therein. ^^ 

c.  Dismissal  or  D'iscontinuance. — A  dismissal  of  a  suit  on  the  merits  falls 
within  the  general  rule,  that  the  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is  as  a  plea,  a  bar,  or  as  evidence  conclusive  between  the 
same  parties  or  privies  upon  the  same  matters,  when  directly  in  (juestion  in  an- 
other court.^3 


57.  Conclusiveness  not  dependent  upon 
form  of  judgment  or  investigation  of  legal 
principles  involved. —  llar>hinan  r.  Knox 
Countv.    1:2:.'   L'.   S.   :'.0(i.  :^,o   L.    Ed.    li.Vi. 

58.  Conclusiveness  of  default  judg- 
ment.— Harshman  v.  Knox  County,  122 
V  S  306,  30  L.  Ed.  1152;  Last  Chance 
Min.  Co.  z:  Tyler  Min.  Co.,  157  U.  S.  683, 
:;9  L.  Ed.  8-59.  And  see  Southern  Pac.  R. 
Co.  V.  United  States,  168  U.  S.  1,  42  L. 
Ed.  355;  Nashville,  etc..  R.  Co.  v.  United 
States,  113  U.  S.  261,  28  L.  Ed.  971.  See, 
generally,  the  title  JUDGMENTS  AND 
DECREES,   vol.   7,   p.   544. 

59.  Conclusiveness  of  judgment  by  con- 
fession.—  Harshman  r.  Knox  County,  122 
U.  S.  306,  30  L.  Ed.  1152;  Aurora  City  v. 
West,  7  Wall.  82,  19  L.  Ed.  42.  See  the 
title  JUDGMENTS  AND  DECREES, 
vol.   7,   p.    544. 

60.  Conclusiveness  of  decrees  pro  con- 
fesso.— Hefner  r.  Northwestern  Life  Ins. 
Co  i:^3  U.  S.  747,  31  L.  Ed.  309,  citing 
Thomson  v.  Wooster,  114  U.  S.  104,  29 
L.    Ed.   105. 

61.  Harshman  7:  Knox  County,  122  U. 
S  306,  30  L.  Ed.  1152;  Aurora  City  z: 
West,  7  Wall.  82,  19  L.  Ed.  42.  See  the 
title  JUDGMENTS  AND  DECREES, 
vol.   7,   p.    544. 

As  to  conclusiveness  of  judgments  on 
demurrer,  see  post,  "Judgments  on  De- 
murrer," VT,   P.,   3,   f. 

62.  Conclusiveness  of  consent  judg- 
ments or  decrees. — Last  Chance  Min.  Co. 
:■  Tvlcr  Min.  Co.,  157  U.  S.  683,  39  L. 
Ed  859;  Nashville,  etc..  R.  Co.  v.  United 
States.  113  U.  S.  261,  28  L.  Ed.  971;  Bur- 
gess f.  Seligman,  107  U.  S.  20,  27  L.  Ed. 
359.  See,  senerally.  the  title  JUDG- 
MENTS AND  DECREES,  vol.  7,  p.  544. 

A  judgment  entered  by  consent  for  a 
specific  amount,  subject  to  any  credits 
which  the  defendant  may  produce  vouch- 
ers for,  is  good  as  between  the  parties 
themselves  and  their  privies.  Burgess  v. 
Seligman.   107  U.   S.  20.  26,  27  L.   Ed.   359. 

A  decree  in  equity,  by  consent  of  par- 
ties, and  upon  a  compromise  between 
them,  is  a  bar  to  a  subsequent  suit  upon 
a  claim  therein  set  forth  as  among  the 
matters  compromised  and  settled,  al- 
though not  in  fact  litigated  in  the  suit  in 
which  the  decree  was  rendered.  Nash- 
ville, etc.,  R.  Co.  7'.  United  States,  113  U. 
S.   261,  28   L.    Ed.   971. 

A    decree   in   a   suit  in    equity     by     the 


United  States  against  a  railroad  corpora- 
tion in  Tennessee,  appearing  upon  its  face 
to  have  been  by  consent  of  parties,  and 
confirming  a  compromise  of  all  claims  l)e- 
tween  them  before  June  1,  1871,  including 
any  claim  of  the  corporation  against  the 
United  States  for  mail  service,  is  a  bar 
to  a  suit  by  the  corporation  in  the  court 
of  claims  for  mail  service  performed  be- 
fore the  war  of  the  rebellion,  although  at 
the  time  of  the  decree  payment  to  it  of 
any  claim  was  prohibited  by  law,  because 
of  its  having  aided  the  rebellion.  Nash- 
ville, etc.,  R.  Co.  v.  United  States,  113  U. 
S.   261,  28   L.    Ed.   971. 

A  decree  was  rendered  in  Illinois  for 
the  separate  maintenance  of  the  wife 
(under  the  laws  of  Illinois,  1877,  p.  115). 
Such  decree  is  res  judicata  even  though 
entered  by  consent  of  her  husband,  where 
it  is  shown  that  she  was  living  apart  from 
him  without  her  fault,  and  the  consent  of 
her  husband  was  not  collusive  but  only 
made  it  unnecessary  for  the  court  to  go 
into  the  evidence.  Harding  v.  Harding, 
198  U.  S.  317,  324,  326,  330,  335,  49  L.  Ed. 
1066. 

63.  Dismissal  on  merits  conclusive. — 
Smith  :■.  Kernochen,  7  How.  108,  12  L. 
Ed.  660:  Parrish  v.  Ferris,  2  Black  606,  17 
L.  Ed.  317;  Durant  v.  Essex  Co.,  7  Wall. 
107,  19  L.  Ed.  154;  Walden  v.  Bodley,  14 
Pet.  156,  10  L.  Ed.  398;  Van  Norden  v. 
Alorton,  99  U.  S.  378,  25  L.  Ed.  453; 
United  States  v.  Parker,  120  U.  S.  89,  30 
L.  Ed.  601;  Lvon  v.  Perin,  etc.,  Mfg.  Co., 
125  U.  S.  698.  31  L.  Ed.  839;  Albright  v. 
Oyster,  140  U.  S.  493.  35  L.  Ed.  534; 
Franklin  County  v.  German  Sav.  Bank, 
142  U.  S.  93,  35  L.  Ed.  948;  Lawrence  t'. 
Nelson,  143  U.  S.  215,  36  L.  Ed.  130;  Hub- 
bell  7'.  United  States.  171  U.  S.  203,  43  L. 
Ed.  136:  Baker  7'.  Cummings.  181  U.  S. 
117.  45  L.  Ed.  776;  United  States  v.  Cali- 
fornia, etc.,  Land  Co.,  192  U.  S.  355,  48 
L.  Ed.  476.  And  see  cases  cited  to  suc- 
ceeding text. 

A  decree  dismissing  a  bill  in  an  equity 
suit  in  the  circuit  court  of  the  United 
States,  which  is  absolute  in  its  terms,  un- 
less made  upon  some  ground  which  does 
not  go  to  the  merits,  is  a  final  determina- 
tion of  the  controversv,  and  constitutes  a 
bar  to  any  further  litigation  of  the  same 
subject  between  the  same  parties.  Durant 
7'.    Essex   Co.,   7   Wall.   107,   10   L.   Ed.   154. 

Under    t'^o    Nevada    statute     it     appears 
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If,  however,  the  first  suit  was  dismissed  on  any  ground  not  going  to 
the  merits  of  the  action,  such  dismissal  will  not  be  a  bar  to  another  suit  or 
be  conclusive  as  evidence  in  such  suit;*'-*  as,  for  instance,  where  (he  first  suit 
was  dismissed   for  defect  of  pleadings,"^^   or   because  of  the  absence  of  proper 


that  there  are  five  instances  in  which  the 
dismissal  of  an  action  has  the  force  only 
of  a  judgment  of  nonsuit;  "in  every  other 
case,"  the  statute  provides,  "the  judg- 
inent  shall  be  rendered  on  the  merits."  If 
the  case  at  bar  is  not  included  among  the 
enumerated  cases  in  which  a  dismissal  is 
equivalent  to  a  nonsuit,  it  must,  there- 
fore, be  a. judgment  on  the  merits.  United 
States  V.  Parker,  120  U.  S.  89,  96,  30  L. 
Ed.  601;  Jacobs  v.  Marks,  182  U.  S.  583, 
45   L.   Ed.   1241. 

A  former  suit  in  chancery  between  the 
original  parties  to  a  mortgage  involving 
directly  the  validity  of  that  instrument, 
in  which  suit  a  bill  to  foreclose  was  dis- 
missed, upon  the  ground  that  the  mort- 
gage was  void,  was  good  evidence  in  an 
ejectment  brought  by  the  assignee  claiin- 
ing  to  recover  by  virtue  of  the  same 
mortgage.  The  instrument  had  been  de- 
clared void  by  a  court  of  competent  ju- 
risdiction, and  neither  the  parties  nor 
their  privies  could  recover  upon  it.  Smith 
V.  Kernochen,  1  How.  198,  12  L.  Ed.  660. 
Where  the  judgment  of  dismissal  was 
based  on  the  ground  of  the  finding  of  the 
court,  as  matter  of  fact  and  matter  of 
law,  that  the  subject  matter  of  the  suit 
had  been  so  adjusted  and  settled  by  the 
parties  that  there  was  no  cause  of  action 
then  existing,  this  was  an  ascertainment 
judicially  that  the  defense  relied  upon  was 
valid  and  sufficient,  and  consequently  was 
a  judgment  upon  the  merits,  finding  the 
issue  for  the  defendants.  Being,  as  al- 
ready found,  for  the  same  cause  of  action 
as  now  sued  upon,  it  operates  as  a  bar 
to  the  present  suit  by  way  of  estoppel. 
United  States  v.  Parker,  120  U.  S.  89,  97, 
30   L.   Ed.  601. 

A.  filed  his  bill  claiming  that  he,  as  a 
creditor  of  a  commercial  firm,  all  the 
members  of  which  were  insolvent,  had  a 
prior  lien  or  privilege  upon  the  part- 
nership property  which  had  been  trans- 
ferred by  them  in  payment  of  their  in- 
dividual debts,  and  seeking  to  subject  that 
property  to  the  payment  of  his  debt.  The 
bill,  on  a  final  hearing  upon  the  plead- 
ings and  proofs,  was  dismissed.  A.  there- 
upon commenced  a  suit  for  the  same 
cause  of  action  against  the  same  parties, 
a'lcsing,  in  addition  to  the  matters  set 
forth  in  his  former  bill,  that  he  had  re- 
covered a  judgment  at  law  against  the 
partnership  for  the  debt,  and  that  an  ex- 
ecution issued  thereon  had  been  re- 
turned nulla  bona.  Held,  that  the  former 
decree  is  as  res  judicata  a  bar  to  the  suit. 
Case  V.  Beauregard,  101  U.  S.  688,  25  E. 
Ed.   1004. 

If  a  bill,  by  the  vendor  of  land,  seek- 
ing a  specific  performance  of  the  con- 
tract, be  dismissed  on  account  of  a  de- 
fect  in   the   title,   the   doors   of   a   court   of 


equity  are  and  ought  to  be  forever  closed 
agauist  him,  notwithstanding  he  should, 
afterwards,  have  it  in  his  power  to  make 
a  good  title;  unless,  perhaps,  in  a  case 
where  an  original  bill,  in  the  nature  of  a 
bdl  of  review,  might  be  entertained.  Hep- 
burn V.  Dunlop,  1  Wheat.  179,  4  L.  Ed.  65. 

In  Hubbell  v.  United  States,  171  U  S 
203,  43  L.  Ed.  136,  it  was  held  that  as  the 
prior  action  was  between  the  same  par- 
ties, and  was  based  in  part,  at  least,  and 
prmcipally,  upon  the  same  patent,  it 
would  appear  that  the  judgment  of  the 
court  dismissing  the  petition  would 
operate  as  a  complete  estoppel  to  the 
present  suit,  unless  the  proceedings  sub- 
sequent to  the  judgment  in  the  former 
suit  in  some  way  deprived  that  judgment 
of  Its  force  and  efi^ect  as  res  adjudicata. 

An  administrator  appointed  in  Illinois 
appeared  in  and  defended  a  suit  brought 
in  the  circuit  court  of  the  United  States 
in  Arkansas,  and  judgment  was  rendered 
against  him.  The  statutes  of  Arkansas 
provide  that  "administrators  and  execu- 
tors appointed  in  any  of  the  states,  etc., 
*  *  *  under  the  laws  thereof,  may  sue  in 
any  of  the  courts  of  this  state  in  their 
representative  capacity."  In  accordance 
with  that  statute  the  administrator,  within 
a  year  after  the  overruling  of  his  petition 
for_  a  rehearing,  filed  a  bill  of  review,  al- 
leging that  he,  "being  an  administrator 
appointed  not  by  the  courts  of  Arkansas 
but  by  the  courts  of  Illinois  could  not  be 
sued  in  .A.rkansas,"  and  the  bill  was  dis- 
missed for  want  of  equity.  It  was  held 
that,  upon  decree  dismissing  the  bill  of 
review  upon  the  merits,  the  original  de- 
cree became  conclusive,  for  in  filing  the 
bill  to  have  the  former  decree  set  aside 
upon  such  ground,  he  became  himself  the 
actor  and  submitted  that  question  to  a 
court  of  competent  jurisdiction,  and  its 
decision  was  conclusive  of  the  matter  ad- 
judged. Lawrence  v.  Nelson,  14.T  U  S 
315,  36   E.   Ed.    130.  ■       ■ 

64.  Dismissal  other  than  on  merits  not 
conclusive.— Hughes  :•.  United  States  4 
Wall.  232,  18  L.  Ed.  303:  Walden  t'.  Bod- 
ley,  14  Pet.  156,  10  E.  Ed.  398;  Smith  v 
McNeal,  109  U.  S.  426.  27  L.  Ed.  986; 
Grant  v.  Plupnix  Life  Tns.  Co  121  U  s' 
105,  30  E.  Ed.  905;  St.  Romes  v.  Levee 
Steam  Cotton  Press  Co.,  127  U  S  614  32 
L.    Ed.   289.  •  .  • 

65.  Dismissal  for  defect  of  pleadings  — 
Hnglies  V.  United  States,  4  Wall.  232.  18 
L.  Ed.  303:  Durant  v.  Essex  Co  7  Wall 
107  19  L.  Ed.  154:  Smith  v.  McNeal.  109 
IT.  S.  426,  27  L.  Ed.  986;  Lyon  v.  Perin, 
etc..  Mfg.  Co.,  125  U.  S.  698,  31  L.  Ed 
839. 

Where  the  first  suit  was  dismissed,  he- 
cause  the  declaration  did  not  state  the 
jurisdictional    fact';    upon    which    the    right 
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parties,^^  or  for  a  misconception  of  the  form  of  proceeding,^'''  or  the  want  oi 
jurisdiction,^^  or  because  the  complainant  has  an  adequate  remedy  at  law.^*^ 

Necessity  for  and  Effect  of  Qualifying  Words  "Without  Prejudice." 
— Where  words  of  quahfication  such  as  "without  prejudice,"  or  other  terms  in- 
dicating a  right  or  privilege  to  take  further  legal  proceedings  on  the  subject, 
do  not  accompany  the  decree,   it  is  presumed  to  be   rendered  on  the  merits."" 


of  the  court  to  entertain  the  suit  was 
brought,  in  other  words,  the  case  was  dis- 
missed for  a  defect  in  pleading,  and  in  the 
present  suit  the  defect  of  the  declaration 
in  the  first  suit  is  supplied,  the  plaintiffs 
are  entitled  to  the  benefit  of  art.  2755  of 
the  Code  of  Tennessee,  for  their  judg- 
ment in  the  first  suit  was  not  upon  any 
ground  concluding  their  right  of  action, 
nor  have  they  been  guilty  of  such  negli- 
gence or  carelessness  in  the  bringing  of 
their  first  suit  as  should  exclude  them 
from  the  benefit  of  the  said  article.  Smith 
V.  McXeal,  109  U.  S.  426,  431,  27  L-  Ed. 
986. 

The  dismissal  of  a  previous  case  be- 
tween same  parties  exclusively  upon  the 
ground  that  as  the  plaintiff  had  not  set 
up  any  individual  wrong  suffered  by  him, 
but  solely  an  injury  sustained  in  com- 
mon with  all  other  creditors  of  the  de- 
fendant bank,  the  resulting  damage  was 
only  recoverable  by  the  receiver,  is  no 
bar,  under  the  doctrine  of  res  judicata, 
to  the  maintenance  of  an  action,  under 
proper  averments  and  pleadings,  by  same 
plaintiff  for  such  injury.  Yates  v.  Utica 
Bank,  206  U.  S.  181,  184,  51  L.   Ed.  1015. 

A.,  although  out  of  possession  of  cer- 
tain lands  in  Mississippi,  filed  his  bill  un- 
der a  statute  of  that  state  to  remove  a 
cloud  upon  his  title  to  them.  The  ques- 
tion of  title  was  directly  raised  and 
litigated  by  the  parties.  The  court  being 
of  opinion  that  he  was  not  entitled  to  any 
relief  in  the  premises,  dismissed  the  bill. 
A.  thereupon  brought  ejectment  against 
R.,  the  defendant  in  the  former  suit. 
Held,  that  the  decree  did  not  render  the 
main  controversy  res  judicata,  as  the 
court  merely  decided  in  effect  that  the 
bill  would  not  lie.  Phelps  v.  Harris,  101 
U.   S.  370.  25  L.  Ed.   855, 

66.  Dismissal  for  defect  of  parties. — 
Hughes  V.  United  States,  4  Wall.  232,  18 
L.  Ed.  303;  Smith  v.  McNcal,  109  U.  S. 
426,  27  L.  Ed.  986;  St.  Romes  v.  Levee 
Steam  Cotton  Press  Co.,  127  U.  S.  614, 
32  L.  Ed.  289. 

When  a  bill  is  dismissed  for  misjoinder 
of  parties  it  settles  nothing  but  that  the 
suit  cannot  progress  in  that  condition,  and 
if  parties  will  not  or  cannot  amend  so  as 
to  remove  that  difficulty,  the  court  will 
go  no  further,  but  will  dismiss  the  bill. 
TTouse  V.  Mullen,  22  Wall.  42,  22  L.  Ed. 
83«. 

67.  Dismissal  for  misconception  of 
form  of  proceeding. — Hughes  v.  United 
States.  4  Wall.  232,  18  L.  Ed.  303;  Smith 
V.    McNenl.    109   U.    S.    426,  27    L.    Ed.   986. 

68.  Dismissal  for  want  of  jurisdiction. 
— Waldcn    z-.    P.ndlcv.    14    Pet.    156.    10    L. 


Ed.  398;  Hughes  v.  United  States,  4  Wall. 
232,  18  L.  Ed.  303;  Durant  v.  Essex  Co., 
7  Wall.  107,  19  L.  Ed.  154;  Lyon  z/.  Perin, 
etc.,  Mfg.  Co.,  125  U.  S.  698,  31  L.  Ed. 
839;  Smith  v.  McXeal,  109  U.  S.  426,  27 
L.  Ed.  986.  And  see  Van  Norden  v.  Mor- 
ton, 99  U.  S.  378,  25  L.  Ed.  453. 

"As  the  first  bill  was  dismissed  for  want 
of  jurisdiction,  and  the  second  by  the 
complainants,  at  rules,  in  the  clerk's  of- 
fice, it  is  clear  that  neither  can  operate  as 
a  bar  .to  the  present  bill.  A  decree  dis- 
missing a  bill,  generally,  may  be  set  up 
in  bar  of  a  second  bill,  having  the  same 
object  in  view;  but  the  court  dismissed 
the  first  bill,  on  the  ground  that  they  had 
no  jurisdiction,  which  shows  that  the  case 
was  not  heard  on  its  merits.  And  this 
also  appears  from  the  dismissal  by  the 
party,  of  the  second  bill,  in  the  clerk's 
office."  W'alden  v.  Bodley,  14  Pet.  156,- 
160,   10   L.    Ed.   398. 

Dismissal  of  bill  as  to  defendant  as  af- 
fecting his  right  to  intervene. — ^Where  a 
party  claims  the  paramount  title  to  land 
by  virtue  of  a  tax  title  and  the  exercise 
of  rights  of  ownership  and  possession  for 
many  years,  the  fact  that  a  suit  for  par- 
tition in  which  he  was  a  party  defendant 
was  dismissed  as  to  him  on  the  ground 
of  lack  of  jurisdiction,  multifariousness 
and  laches,  will  not  prevent  his  again  be- 
ing heard  in  the  suit  for  the  purpose  of 
protecting  his  title  when  the  court  was 
about  to  cast  a  cloud  upon  such  title  by 
decreeing  a  partition  and  sale.  Clark  v. 
Roller,    199   U.    S.    541,    50    L.    Ed.    300. 

69.  Dismissal  on  ground  of  adequate 
legal  remedy. — Durant  v.  Essex  Co.,  7 
Wall.  107.  19  L.  Ed.  154;  Smith  v.  Kerno- 
cheii,  7  How.  198,  12  L.  Ed.  660;  Lyon  v. 
Perin,  etc.,  Mfg.  Co.,  125  U.  S.  698,  31  L. 
Ed.   839. 

For  a  full  consideration  of  the  exist- 
ence of  an  adequate  remedy  at  law  as  de- 
termining the  jurisdiction  of  a  court  of 
equity,  see  the  title  EQUITY,  vol.  5,  p. 
803. 

70.  Decree  presumed  to  be  on  merits  in 
absence  of  words  of  qualification. — Du- 
rant V.  Essex  Co.,  7  Wall.  107,  19  L.  Ed. 
154;  Lyon  v.  Perin,  etc.,  Mfg.  Co.,  125 
U.  S.  698,  31  L.  Ed.  839;  Baker  v.  Cum- 
mings,  181   U.   S.   117,  45   L.   Ed.  776. 

".\  plea  in  bar  stating  a  dismissal  of  a 
former  bill,  is  conclusive  against  a  new 
bill,  if  the  dismissal  was  upon  hearing, 
and  if  that  dismissal  be  not,  in  direct 
terms  'without  prejudice.'  "  Cooper's  Eq. 
PI.  270,  quoted  in  Lyon  v.  Perin,  etc., 
Mfg.   Co.,   125   U.    S.   698,   31    L.   Ed.   839. 

A  decree  dismissing  a  bill  in  an  equity 
suit    in    the    circuit    court    of    the    United 
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Accordingly  it  is  the  general  practice  in  this  country  and  in  England,  when  a 
bill  in  equity  is  dismissed  without  a  consideration  of  the  merits,  for  the  court  to 
express  in  its  decree  that  the  dismissal  is  without  prejudice/^  When  this  or  a 
similar  term  is  inserted  in  a  decree  of  dismissal  such  decree  will  not  conclude  the 
parties  upon  the  merits  of  the  matter  in  controversy,  or  bar  any  suit  in  regard 
to  the  subject  matter  of  the  first  one.'^  The  omission  of  the  qualification  in  a 
proper  case  will  be  corrected  by  the  supreme   court  on  appeal. '^ 

Dismissal  or  Discontinuance  by  Agreement  of  Parties. — It  has  been 
held  by  the  United  States  supreme  court  that  a  judgment  of  dismissal,  when 
based  upon  and  entered  in  pursuance  of  the  agreement  of  parties,  must  be  un- 
derstood, in  the  absence  of  anything  to  the  contrary  expressed  in  the  agreement 
and  contained  in  the  judgment  itself,  to  amount  to  such  an  adjustment  of  the 
merits  of  the  controversy,  by  the  parties  themselves  through  the  judgment  of  the 
court,  as  will  constitute  a  defense  to  another  action  afterwards  brought  upon 
the  same  cause  of  action;''*    and  that  this  is  clearly  so,  when  the  judgment  re- 


States,  which  is  absolute  in  its  terms,  un- 
less made  upon  some  ground  which  does 
not  go  to  the  merits,  is  a  final  determina- 
tion of  the  controversy,  and  constitutes  a 
bar  to  any  further  litigation  of  the  same 
subject  between  the  same  parties.  Where 
words  of  qualification,  such  as  "without 
prejudice,"  or  other  terms  indicating  a 
right  or  privilege  to  take  further  legal 
proceedings  on  the  subject,  do  not  ac- 
company the  decree,  it  is  presumed  to  be 
rendered  on  the  merits.  Durant  v.  Essex 
Co.,  7  Wall.  107,  19  L.  Ed.  154.  And  see 
Rogers  v.  Durant,  106  U.  S-  644,  27  L. 
Ed.   303. 

Where  it  appears  that  a  petition  in  a 
former  case  is  dismissed  upon  an  opinion 
filed  and  certain  findings  of  facts,  it  will 
be  presumed  to  have  been  dismissed  upon 
the  merits,  and  that  such  dismissal  cov- 
ered every  question  put  in  issue  by  the 
pleadings.  Hubbell  v.  United  States,  171 
U.    S.  203,  207,  43   L.   Ed.   136. 

In  Leary  v.  Long,  131  U.  S.,  appx. 
ccxviii,  26  L.  Ed.  301,  there  was  an  ex- 
press admission  of  record  that  a  bill  for 
the  same  identical  cause  of  action  sued- 
on  was  dismissed  for  the  reason  that  a 
plea  which  had  been  filed  and  not  denied 
presented  a  good  defense.  What  the 
plea  was,  did  not  appear.  It  was  held  that 
as  the  bill  was  dismissed  absolutely,  the 
presumption  is  it  went  to  the  merits,  and 
that  a  mere  averment  that  there  has  been 
no  adjudicp.tion  upon  the  merits,  was  not 
enough.  To  overcome  the  effect  of  the 
other  allegations,  the  nature  of  the  de- 
fense set  up  in  the  plea  should  have  been 
stated,  so  that  it  could  be  seen  that  it 
did  not  present  a  bar  to  the  action. 

A  general  dismissal  of  the  plaintiflf's 
caveat,  in  Kentucky,  does  not  purport  to 
be  a  judgment  upon  the  merits.  Wilson 
V.   Speed,   3   Cranch   283,  2   L.    Ed.   441. 

71.  Customary  for  decree  to  indicate 
when  dismissal  vnthout  prejudice. — Du- 
rant V.  Essex  Co.,  7  Wall.  107,  19  L,  Ed. 
1.'i4. 

"Where  an  appellate  court  decides  a 
case  on  the  ground  that  the  inferior  court 
had  no  jurisdiction,  it  in  some  mode  in- 
dicates that  it  was  not  a  decision  on  the 


merits,  to  prevent  the  judgment  being 
used  as  a  bar  in  some  court  which  might 
have  jurisdiction.  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825;  House  v.  Mul- 
len, 22  Wall.  42,  23  L.  Ed.  838;  Kendig  v. 
Dean,  97  U.  S.  423,  24  L.  Ed.  1061."  Keith 
V.  Clark,  97  U.  S.  454,  24  L.  Ed.  1071.  See 
the  title  APPEAL  AND  ERROR,  vol.  1, 
p.   333,   vol.   2,   p.   1. 

72.  House  v.  Mullen,  22  Wall.  42,  22  L. 
Ed.  838. 

Where  a  decree  was  reversed  and  the 
bill  dismissed,  but  without  prejudice,  this 
condition  prevented  the  adjudication  from 
operating  as  a  bar  to  the  same  claim,  if 
the  complainants  could  in  another  suit 
obviate  the  defects  of  the  existing  bill. 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
705,  26  L.   Ed.  238. 

In  McLaughlin  v.  Swann,  18  How.  217, 
15  L.  Ed.  357,  it  was  held  that  the  bill 
having  been  dismissed  as  against  a  cer- 
tain defendant  and  all  his  rights,  as 
against  any  and  every  of  the  parties, 
expressly  saved,  there  had  been  no  mat- 
ter tried  or  adjudicated  as  between  him 
and  any  other  party,  and  he  stood,  in 
all  respects,  as  if  he  had  never  been  a 
party  to  the   suit. 

Where  a  bill  was  dismissed  without 
prejudice  to  an  action  at  law,  the  fact 
that,  in  considering  the  question  of 
whether  the  right  of  the  plaintiff  created 
a  cause  cognizable  in  equity,  the  court 
intimated  certain  views  of  the  law  as  to 
the  plaintiff's  title,  is  not  res  adjudicata 
upon  the  question  of  such  title.  .Abraham 
V.   Casev,  170   U.   S.   210,  45   L.   Ed.   156. 

73.  Omission  supplied  on  appeal. — Du- 
rant 7'.  Essex  Co.,  7  Wall.  107,  19  L  Ed. 
154.  See  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.   410. 

74.  Dismissal  pursuant  to  agreement 
of  parties  as  defense  to  subsequent  ac- 
tion.—United  States  7'.  Parker.  120  U.  S. 
89,  30  L.  Ed.  601.  And  see,  also,  Jacobs 
V.  Marks,  182  U.  S.  583,  45  L.  Ed.  1241,  in 
which  the  court  in  reviewing  the  above 
case  held  that  the  former  judgment  in 
that  case  was  equivalent  to  a  retraxit,  by 
which  the  United  States  forever  lost  their 
action.     See  post,  "Retraxit."  VI,  B,  3,  e. 
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cites  that  the  subject  matter  of  the  suit  had  been  adjusted  and  settled  by  the 
parties,  this  being  equivalent  to  a  judgment  that  the  plaintitif  had  no  cause  of 
action,  because  the  defense  of  the  defendant  was  found  to  be  sufficient  in  law 
and  true  in  fact.'^  There  is,  however,  an  earlier  decision  of  the  supreme  court 
to  the  effect  that  the  general  entry  of  the  dismissal  of  a  suit  by  agreement  is 
evidence  of  an  intention,  not  to  abandon  the  claim  on  which  it  is  founded,  but 
to  preserve  the  right  to  bring  a  new  suit  thereon,  if  it  becomes  necessary,  and 
that  if  the  terms  on  which  the  suit  was  withdrawn  are  sufficient  to  bar  the 
plaintiff,  the  plea  must  show  it."''  So  also  an  entry  that  the  "cause  is  hereby 
discontinued  by  consent  of  both  parties,  without  cost  to  either  party,"  although 
entered  as  a  judgment  of  the  court,  has  been  held  not  to  of  itself  import  an 
agreement  to  terminate  the  controversy,  nor  imply  an  intention  to  merge  the 
cause  of  action  in  the  judgment."  Even  admitting  a  dismissal  of  a  suit  by 
agreement  to  be  a  good  bar  to  a  subsequent  suit,  it  can  do  so  only  when  it  is 
bona  fide,  and  not  for  the  purpose  of  defeating  the  rights  of  third  persons.'^ 
d.  Nonsuit,  Non  Prosequitur  or  Nolle  Prosequi.— A  judgment  of  nonsuit, 
whether  rendered  because  of  the  failure  of  the  plaintiff  to  appear  and  prosecute 
his  action,  or  because  upon  the  trial  he  fails  to  prove  the  particulars  necessary 
to  make  good  his  action,  or  when  rendered  by  consent  upon  an  agreed  statement 
of  facts,  is  not  conclusive  as  an  estoppel,  because  it  does  not  determine  the  rights 
of  the  parties."'^     It  is  no  bar  to  a  new  action,  and  of  no  weight  as  evidence  at 


75.  United  States  v.  Parker,  120  U.  S. 
89,  30   L.    Hd.   601. 

76.  General  entry  of  dismissal  by  agree- 
ment not  an  evidence  of  intention  to 
abandon  claim. — "Suits  are  often  dis- 
missed by  the  parties;  and  a  general  en- 
try is  made  to  that  effect,  without  incor- 
porating in  the  record,  or  even  placing 
(.n  file  the  agreement.  It  may  settle  noth- 
ing, or  it  may  settle  the  entire  dispute. 
If  the  latter,  there  must  be  a  proper 
statement  to  that  effect  to  render  it  avail- 
able as  a  bar.  But  the  general  entry  of 
the  dismissal  of  a  suit  by  agreement  is 
evidence  of  an  intention,  not  to  abandon 
the  claim  on  which  it  is  founded  but  to 
preserve  the  right  to  bring  a  new  suit 
thereon,  if  it  becomes  necessary.  It  is  a 
withdrawal  of  a  suit  on  terms,  which  may 
be  more  or  less  important.  They  may 
refer  to  cost,  or  they  may  embrace  a  full 
settlement  of  the  contested  points,  but, 
if  they  are  sufficient  to  bar  the  plaintiff, 
the  plea  must  show  it."  Haldeman  v. 
United  States,  91  U.  S.  .584,  23  L.  Ed.  433, 
quoted  in  Jacobs  7:  Marks,  182  U.  8. 
.583.    45    L.    Ed.    1241. 

77.  Entry  of  discontinuance  by  consent. 
—Jacobs  V.  Marks,  1S2  U.  S.  583,  45  L. 
Ed.    1241. 

".\s  against  the  case  of  Halderman  7'. 
United  States,  the  counsel  for  the  plain- 
tiff in  error  cite  the  subsequent  case  of 
United  States  r.  Parker.  120  U.  S.  89,  96, 
30  L.  Ed.  601,  which  thev  contend  must 
be  understood  as  overruling  the  prior 
case.  In  this  view  of  the  two  cases  we  do 
not  agree.  In  the  latter  case  the  question 
arose  whether  a  former  judgment  in  a 
suit  by  the  United  States  against  Parker 
as  principal  and  Stuart  as  surety,  upon 
an  official  bond,  was  a  judgment  of  non- 
suit, which  would  have  permitted  the 
United   States  to  bring  another  action,  or 


whether  it  was  equivalent  to  a  retra.xit, 
by  which  the  United  States  forever  lost 
their  action,  and  the  latter  was  held.  But 
this  court  did  not  thereby  disapprove  of 
the  doctrine  of  the  Halderman  case,  or 
depart  from  its  reasoning,  as  is  seen  in 
the  fact  that  that  case  was  cited,  with 
others,  as  establishing  the  principle  that 
a  nonsuit  is  not  conclusive  as  an  estoppel, 
because  it  does  not  determine  the  right 
of  the  parties."  Jacobs  v.  Marks,  183  U. 
S.    583,    45    L.    Ed.    1241. 

78.  Dismissal  by  nominal  plaintiff  in 
collusion  with  defendant  not  a  bar. — A 
nominal  plaintiff,  suing  for  the  benefit  of 
his  assignee,  cannot,  by  a  dismissal  of  a 
suit,  under  a  collusive  agreement  with  the 
defendant,  create  a  valid  bar  against  anj' 
subsequent  suit  for  the  same  cause  of 
action.  Welch  f.  Mandeville,  1  Wheat. 
233,    4    L.    Ed.    79. 

"The  dismissal  of  the  former  suit, 
stated  in  the  pleadings  in  the  present 
case,  was  certainly  not  a  retraxit:  and  if 
it  had  been,  it  would  not  have  availed  the 
parties,  since  it  was  procured  by  fraud. 
Admitting  a  dismissal  of  a  suit,  by  agree- 
ment, to  be  a  good  bar  to  a  subsequent 
suit  (on  which  we  give  no  opinion),  it 
can  be  so  only  when  it  is  bona  fide,  and 
not  for  the  purpose  of  defeating  the  rights 
of  third  persons.  It  would  be  strange, 
indeed,  if  parties  could  be  allowed,  under 
the  protection  of  its  forms,  to  defeat  the 
whole  obiects  and  purposes  of  the  law 
itself."  Welch  z:  Mandeville,  1  Wheat. 
233.   4    L.    Ed.    79. 

79.  Judgment  of  nonsuit  does  not  de- 
termine rights  of  parties  and  is  not  con- 
clusive.—  Ilomcr  T'.  Brown,  16  How.  354, 
14  L.  Ed.  970;  Haldeman  7:  United  States, 
91  U.  S.  584,  23  L.  Ed.  433;  Oscanyan  v. 
.A.rms  Co.,  103  U.  S.  261,  26  L.  Ed.  539; 
Manhattan    Life    Ins.    Co.    v.    Broughton, 
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the  trial  of  that  action. ^*^ 

A  judgment  of  non  prosequitur  is  not  such  a  final  adjudication  upon  the 
merits  as  to  bar  another  suit  by  the  plaintiff.^^ 

Nolle  Prosequi. — The  nature  and  efifect  of  nolle  prosequi  was  not  well  de- 
fined or  understood,  in  early  times;  and  the  older  authorities  involve  contra- 
dictory conclusions.  In  some  cases,  it  was  considered  in  the  nature  of  a  retraxit, 
operating  as  a  full  release  and  discharge  of  the  action,  and  as  a  bar  to  any 
future  suit.^-  In  oth.er  cases,  it  was  held  not  to  amount  to  a  retraxit,  but  simply 
to  an  agreement  not  to  proceed  further  in  that  suit,  as  to  the  particular  person, 
or  cause  of  action,  to  which  it  was  applied.  This  latter  doctrine  has  been  con- 
stantly adhered  to  in  modern  times,  and  constitutes  the  received  law.^-^ 

e.  Retraxit. — A  retraxit  is  an  open  voluntary  renunciation  of  the  plaintifif's 
claim  in  open  court,  and  by  this  he  forever  loses  his  action.^'*  It  operates  as  a 
full  release  and  discharge  of  the  action,  and,  of  course,  as  a  bar  to  any  future 
suit,^^  unless  procured  by  fraud. ^"^ 

f.  Judgments  on  Demurrer. — In  General. — The  fact  that  the  judgment  re- 
lied upon  was  rendered  upon  a  demurrer  does  not  affect  the  cogency  of  the 
judgment  if  otherwise  efficacious  to  bring  into  play  the  presumption  of  the 
thing  adjudged. ^'' 

Judgment  on  Demurrer  Going  to  the  Merits. — A  final  judgment  for 
either  party  on  demurrer  to  a  pleading  involving  the  merits,  is  the  same  as  it 
would  have  been  on  an  issue  in  fact,  joined  upon  the  sarne  pleading,  and  found 
hi  favor  of  the  same  party. ^s     If  final  judgment  is  rendered  for  the  defendant 


109  U.  S.  121,  27  h.  Ed.  878;  United  States 
r.  Parker,  120  U.  S.  89,  30  L.  Ed.  601; 
Gardner  v.  Michigan  Cent.  R.  Co.,  150  U. 
S.  349,  37  L.  Ed.  1107;  Jacobs  v.  Marks, 
182  U.  S.   583,  45   L.   Ed.   1241. 

"The  nonsuit  is  a  mere  default  or  neg- 
lect of  the  plaintiff  and  therefore  he  is 
allowed  to  begin  his  suit  again  upon  pay- 
ment of  costs."  United  States  v.  Parker, 
120  U.  S.  89,  30  L.  Ed.  601,  quoting  3 
Blackstone    Com.   396. 

80.  Neither  a  bar  nor  of  weight  as  evi- 
dence.— Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  27  L.  Ed.  878. 

"In  the  case  of  a  nonsuit  a  new  action 
may  be  brought,  where  as  in  the  case  of 
a  verdict  the  action  is  ended,  unless  a 
new  trial  be  granted  either  upon  motion 
or  upon  appeal."  Oscanyan  v.  Arms  Co., 
103  U.   S.   261,  26  L.   Ed.   539. 

81.  A  judgment  of  non  pros,  given  by 
a  state  court  in  a  case  between  the  same 
parties,  for  the  same  property,  is  not  a 
sufficient  plea  in  bar  to  prevent  a  re- 
covery under  a  writ  of  right.  Homer  v. 
Brown,  16  How.  354,  14  L.  Ed.  970;  Gard- 
ner V.  Michigan  Cent.  R.  Co.,  150  U.  S. 
349,    37    L.    Ed.    1107. 

82.  Considered  in  nature  of  retraxit. — 
Minor  7'.  Mechanics'  Bank,  1  Pet.  46,  7 
L.  Ed.  47.  See  post,  "Retraxit,"  VI,  B, 
3.   e. 

83.  Accepted  modern  doctrine  as  to 
effect  of  nolle  prosequi. — Minor  z'.  Me- 
chanics' Bank,  1  Pet.  46,  7  L.  Ed.  47; 
Amis  V.  Smith,  16  Pet.  303,  10  L.  Ed.  973. 

84.  Nature  and  effect  of  retraxit. — 
United  States  7'.  Parker,  120  U.  S.  89,  30 
L.  Ed.  601 :  Jacobs  v.  Marks,  182  U.  S. 
583,    45    L.    Ed.    1241. 

85.  A  bar  to  future  suits. — Minor  7'.  Me- 
chanics' Bank,  1  Pet.  46,  7  L.  Ed.  47; 
United    States    v.    Parker,    120    U.    S.    89, 


30   L.    Ed.   601.     And   see   Amis   v.   Smith, 
16  Pet.  303,  10  L.  Ed.  973. 

86.  Retraxit  unavailing  if  procured  by 
fraud.— Welch  v.  Mandeville,  1  Wheat. 
233,  4   L.   Ed.   79. 

87.  Conclusiveness  of  judgment  not  af- 
fected by  fact  of  rendition  on  demurrer. 
—Yates  V.  Utica  Bank,  206  U.  S.  181,  51 
L.  Ed.  1015;  Northern  Pac.  R.  Co.  v. 
Slaght,  205  U.  S.  122,  51  L.  Ed.  738; 
Northern  Pac.  R.  Co.  v.  Slaght,  205  U.  S. 
134,  51  h.  Ed.  742;  Bissell  v.  Spring  Val- 
ley Tp.,  124  U.  S.  225,  31  L.  Ed.  411; 
Gould  V.  Evansville,  etc.,  R.  Co.,  91  U. 
S.   526,   23    L.    Ed.    416. 

"Since  the  resolution  in  Ferrer's  Case 
[6  Rep.  7],  the  general  principle  has  al- 
ways been  conceded  that  when  one  is 
barred  in  any  action,  real  or  personal,  by 
judgment  on  demurrer,  confession  or 
verdict,  he  is  barred  as  to  that  or  the  like 
action  of  the  like  nature  for  the  same 
thing  forever."  Aurora  City  z:  West,  7 
Wall.    82,   19    L.    Ed.   42. 

"The  law  on  this  subject  is  well  stated 
in  Gould's  Treatise  on  Pleading,  a  work 
of  recognized  merit  in  this  country,  as 
follows:  'A  judgment  rendered  upon  de- 
murrer, is  equally  conclusive  (by  way  of 
estoppel)  of  the  fact  confessed  by  the 
demurrer,  as  a  verdict  finding  the  same 
facts  would  have  been;  since  they  are  es- 
talilished,  as  well  in  the  former  case  as 
in  the  latter,  by  way  of  record.  And  facts 
thus  established,  can  never  afterwards  be 
contested,  between  the  same  parties,  or 
those  in  privity  with  them.'  Chap.  TX, 
nart  1,  §  43."  Bissell  z'.  Spring  Vallev 
Tp..    124   IT.    S.    225,   31    L.    Ed.    411. 

88.  General  rule  as  to  effect  of  de- 
murrer on  pleading  involving  merits. — . 
Aurora  City  7-.  West,  7  Wall.  82.  19  L. 
Ed.   42;   House  v.   Mullen,  22   Wall.   42,  22 
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on  demurrer  to  the  declaration,  or  to  a  material  pleading  in  chief,  the  plaintiff 
can  never  after  maintain  against  the  same  defendant  or  his  privies  any  similar 
or  concurrent  action  for  the  same  cause  upon  the  same  grounds  as  were  dis- 
closed in  the  first  declaration.*"  If,  however,  the  plaintiff  fails  on  demurrer 
in  his  first  action  from  the  omission  of  an  essential  allegation  in  his  declaration 
which  is  fully  supplied  in  the  second  suit,  the  judgment  in  the  first  suit  is 
no  bar  to  the  second,  although  the  respective  actions  were  instituted  to  enforce 


L.  Ed.  838;  Gould  v.  Evansville,  etc.,  R. 
Co.,  91  U.  S.  526,  23  L.  Ed.  416;  Alley  v. 
Nott,  111  U.  S.  472,  28  L.  Ed.  491;  Scharff 
V.  Levy,  112  U.  S.  711,  28  L.  Ed.  825; 
Bissell  V.  Spring  Valley  Tp.,  124  U.  S. 
225,  31  L.  Ed.  411;  Northern  Pac.  R.  Co. 
V.   Slaght,  205  U.  S.   122,  51  L.   Ed.  738. 

In  the  case  of  Clearwater  v.  Meredith, 
1  Wail.  25,  17  L.  Ed.  604,  the  United 
States  supreme  court  decided  that,  on  de- 
murrer to  any  of  the  pleadings  which  are 
in  bar  of  the  action,  the  judgment  for 
either  party  is  the  same  as  it  would  have 
been  on  an  issue  of  fact,  joined  upon  the 
same  pleading,  and  found  in  favor  of  the 
same    party. 

"Where  the  demurrer  is  to  a  pleading 
setting  forth  distinctly  specific  facts 
touching  the  merits  of  the  action  or  de- 
fense, and  final  judgment  is  rendered 
thereon,  it  would  be  difficult  to  find  any 
reason  in  principle  why  the  facts  thus  ad- 
mitted should  not  be  considered  for  all 
purposes  as  fully  established  as  if  found 
by  a  jury,  or  admitted  in  open  court." 
Bissdl  V.  Spring  Valley  Tp.,  124  U.  S. 
225,  31  L.  Ed.  411. 

A  demurrer  to  a  complaint  because  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  like  its  equivalent,  a 
general  demurrer  to  a  declaration  at 
common  law,  raises  an  issue  which,  when 
tried,  will  finally  dispose  of  the  case  as 
stated  in  the  declaration  or  complaint,  on 
its  merits,  unless  leave  to  amend  or 
plead  over  is  granted.  The  trial  of  such 
an  issue  is  the  trial  of  the  cause  as  a 
cause,  and  not  the  settlement  of  a  mere 
matter  of  form  in  proceeding.  There  can 
be  no  other  trial  except  at  the  discretion 
of  the  court,  and  if  final  judgment  is  en- 
tered on  the  demurrer,  it  will  be  a  final 
determination  of  the  rights  of  the  parties 
which  can  be  pleaded  in  bar  to  any  other 
suit  for  the  same  cause  of  action.  Alley 
V.  Nott,  111  U.  S.  472,  28  L.  Ed.  491; 
ScharflF  v.  Levy,  112  U.  S.  711,  28  L.  Ed. 
»25. 

The  defense  of  a  former  judgment  ren- 
dered upon  a  general  demurrer  to  the  dec- 
laration was  set  up  in  the  case  of  Good- 
rich V.  The  City.  5  W^all.  566,  18  L.  Ed. 
511,  and  the  United  States  supreme  court 
held  that  it  was  a  good  answer  to  the 
suit,  although  the  appellant  insisted  that 
it  was  not  because  the  judgment  was  ren- 
dered on  demurrer.  Aurora  City  v.  West, 
7   Wall.   82,   19   L.    Ed.   42. 

In  House  v.  Mullen,  22  Wall.  42,  22  L. 
Ed.  838,  the  court  held  that  "there  are 
grounds   stated    in   the    demurrer,     which 


would,  if  sustained,  be  a  bar  to  any  other 
suit,  to  wit,  staleness  of  the  claim,  statute 
of  limitation,  and  long  acquiescence  in  the 
possession  and  claim  of  title  by  defend- 
ants." 

A  suit  in  a  state  court  involving  cer- 
tain lands  was  commenced  before  the  in- 
stitution of  an  action  in  respect  to  other 
real  estate  in  the  circuit  court  of  the 
United  States,  and  the  judgment  of  the 
supreme  court  of  the  state  affirming  the 
decision  of  the  lower  court  overruling  a 
demurrer  to  the  declaration,  and  remand- 
ing the  cause  for  further  proceedings,  had 
been  rendered  before  the  decree  was  en- 
tered by  the  circuit  court.  On  a  bill  of 
exceptions  to  the  refusal  of  the  trial  court 
to  allow  a  supplementary  answer  to  be 
filed  setting  up  the  decision  in  the  United 
States  circuit  court,  the  state  supreme 
court  held  that  the  question  was  no  longer 
an  open  one  and  that  the  lower  court  was 
right  in  ruling  out  the  record  of  the  ac- 
tion in  the  United  States  court  and  ren- 
dering judgment  for  the  plaintiff.  A  writ 
of  error  from  the  United  States  supreme 
court  was  dismissed  on  motion  of  the  de- 
fendant. Northern  Pac.  R.  Co.  v.  Ellis, 
144  U.  S.  458,  36  L.   Ed.  504. 

89.  A  bar  to  similar  action  upon  same 
grounds  as  disclosed  in  first  declaration. 
—Gould  V.  Evansville,  etc.,  R.  Co.,  91  U. 
S.  526,  23  L.  Ed.  416.  See  cases  cited 
ante. 

In  an  action  to  recover  the  amount  due 
on  several  interest  coupons,  of  bonds  of 
one  thousand  dollars  each,  purporting  to 
have  been  issued  by  a  municipal  corpora- 
tion, the  defendant  answered,  setting  up 
various  matters  of  defense,  and  among 
others  that  the  county  clerk  never  signed 
or  authorized  his  name  to  be  signed  to 
the  bonds  or  to  the  coupon,  nor  did  he 
affix  to  them  or  authorize  to  be  affixed 
the  seal  of  county  as  required  by  statute. 
A  demurrer  interposed  to  several  of  the 
defenses  and  among  others  to  the  one 
containing  the  allegation  respecting  the 
alleged  signature  of  the  county  court 
clerk,  Vas  overruled  so  far  as  it  related 
to  this  defense.  It  was  held  that  the  final 
judgment  entered  upon  the  demurrer  is  a 
bar  to  any  further  action  upon  the  spe- 
cific coupons  in  suit;  that  their  validity 
cannot  be  again  litigated  in  any  form  be- 
tween the  parties;  that  the  judgment  pre- 
cluded any  inquiry,  between  the  same  par- 
ties, as  to  the  validity  of  other  coupons 
attached  to  the  same  series  of  bonds. 
Bissell  V.  Spring  Valley  Tp.,  124  U.  S. 
225,   31   L.    Ed.   41L 
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the  same  right ;  for  the  reason  that  the  merits  of  the  cause,  as  disclosed  in  the 
second  declaration,  were  not  heard  and  decided  in  the  first  action. ^^ 

Demurrer  Going  to  Formal  Defects. — There  are  undoubtedly  many  cases 
where  a  final  judgment  upon  a  demurrer  will  not  conclude  as  to  a  future  action. 
Thus  the  demurrer  may  go  to  the  form  of  the  action,  to  a  defect  of  pleading  or 
to  the  jurisdiction  of  the  court.  In  all  such  instances  the  judgment  thereon  will 
not  preclude  future  litigation  on  the  merits  of  the  controversy  in  a  court  of 
competent  jurisdiction  upon  proper  pleadings.-'^ 

Presumption  as  to  Grounds  of  Judgment  on  Demurrer. — It  has  been 
held  that  where  a  demurrer  goes  both  to  defects  of  form  and  also  to  the  merits, 
a  judgment  thereon,  not  designating  between  the  two  grounds,  will  be  presumed 
to  rest  on  the   former. 9- 

As  to  What  Matters  Conclusive. — Where  the  judgment  in  a  former  action 
is  upon  demurrer  to  the  declaration,  the  estoppel  extends  only  to  the  exact  point 
raised  by  the  pleadings  or  decided  and  does  not  operate  as  a  bar  to  a  secon  1 
suit  for  other  breaches  for  the  same  covenants,^^  although  if  the  judgment  be 
upon  pleadings  and  proofs,  the  estoppel  extends  not  only  to  what  is  decided, 
but  to  all  that  was  necessarily  involved  in  the  issue. ^"^ 

C.  Conclusiveness  of  Judgment  Recovered  in  One  Court  in  Action 
Pending  in  Another. — While  it  is  certainly  true  that  the  pendency  of  a  suit 
in  one  court  is  not  a  defense,  though  it  may  sometimes  be  good  in  abatement, 
to  another  suit  on  the  same  cause  of  action  in  another  court  of  concurrent  ju- 
risdiction,^^  it  may  be  considered  as  established  that  when  a  judgment  is  re- 
covered against  the  defendant  in  one  of  those  "courts,  if  it  is  a  full  and  com- 
plete judgment  on  the  whole  cause  of  action,  it  may  be  pleaded  as  a  defense 
to  the  action  in  that  court  where  it  is  pending  and  undecided.^'^ 

VII.  Pleading  and  Proof. 

A.  Necessity  for  Pleading  or  Giving  in  Evidence  the  Former  Adjudi- 
cation— 1.  In  General. — If  a  party  neitlier  pleads  nor  proves  what  has  been 
decided  by  a  court  of  competent  jurisdiction  in  some  other  case  between  him- 


90.  Rule  where  allegations  omitted  in 
declaration  in  first  are  supplied  in  second 
suit. — Gould  V.  Evansville,  etc.,  R.  Co., 
91  U.  S.  526,  23  L.  Ed.  416,  citing  Aurora 
City  V.  West,  7  Wall.  82,  19  L.  Ed.  43; 
Oilman  v.  Rives.  10  Pet.  298,  9  L.  Ed. 
432;  Richardson  v.  Boston,  24  How.  188, 
16  E-  Ed.  625.  See,  also.  Post  v.  Pearson, 
108  U.  S.  418,  27  L.  Ed.  774. 

A  judgment  that  a  declaration  is  bad  in 
substance  (which  alone,  and  not  matter 
of  form,  is  a  ground  of  general  demurrer) 
can  never  be  pleaded  as  a  bar  to  a  good 
declaration  for  the  same  cause  of  action; 
the  judgment  is,  in  no  just  sense,  a  judg- 
ment upon  merits.  Oilman  v.  Rives,  10 
Pet.   298,  9   L.   Ed.   432. 

91.  Final  judgment  on  demurrer  to  de- 
fects of  form  not  conclusive. — Bissell  v. 
Spring  Valley  Tp.,  124  U.  S-  225,  31  L. 
Ed.  411.  See,  also.  House  v.  Mullen,  20 
Wall.   42,   22   L.   Ed.   838. 

92.  Presumption  as  to  basis  of  judg- 
ment where  demurrer  goes  both  to  de- 
fects of  form  and  to  merits. — Bissell  v. 
Spring  Valley  Tp.,  124  U.  S.  225,  31  L- 
Ed.   411. 

93.  Extent  of  estoppel. — Wiggins  Ferry 
Co.  V.  Ohio,  etc.,  R.  Co.,  142  U.'  S.  396.  35 
L.   Ed.   10.55. 

94.  Extent  as  distinguished  from  judg- 
ment  on  pleadings   and   proofs. — Wiggins 


Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142  U.  S. 
396,  35  E.  Ed.  1055.  See  ante,  "As  to 
What    Matters    Conclusive,"    V. 

95.  Pendency  of  another  suit  not  a  de- 
fense though  good  in  abatement. — Schuler 
V.  Israel,  120  U.  S.  506.  30  L.  Ed.  707.  See 
the  title  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol.  1,  p.  15. 

96.  Judgment  recovered  in  one  court 
pleadable  in  suit  pending  in  another. — 
Schuler  v.  Israel,  120  U.  S.  506,  30  L.  Ed. 
707;  Stout  V.  Lye,  103  U.  S.  66,  68,  26  L. 
Ed.   428. 

Neither  court  would  be  bound  to  take 
notice  of  the  judgment  in  the  other  court 
judicially,  but  when  the  matter  is  pleaded 
in  due  time  and  it  is  made  to  appear  that 
a  judgment  on  the  same  cause  of  action 
has  been  recovered  and  is  in  full  force 
and  effect,  that  judgment  must  be  held  to 
merge  the  evidence  of  the  debt,  whether 
that  evidence  be  parol  or  written,  in  the 
judgment  first  recovered.  Schuler  v. 
Israel,  120  U.  S.  506.  30  L.  Ed.  707.  Gen- 
erally, as  to  the  effect  of  jndement  as 
mereer.  see  the  title  JUDGMENTS  AND 
DECREES,  vol.   7,  p.   544. 

As  to  the  right  to  set  up  a  discharge  in 
bankruptcy  in  a  pending  suit  in  another 
court,  see  the  title  BANKRUPTCY,  vol. 
2,  p.  958. 
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self  and  his  antagonist,  he  cannot  insist  upon  the  benefit  of  such  decision  as 
res  adjudicata,^"^  and  this  ahhough  such  prior  decision  may  have  been  rendered 
by  the  same  court.^^ 

2.  Necessity  for  Pleading  Specially. — While  there  are  undoubtedly  cases 
in  which  a  party  may  lose  the  benefit  of  a  prior  judgment,  in  respect  of  matters 
determined  by  it,  when,  having  an  opportunity  to  plead  such  judgment,  he  fails 
to  do  so,^^  and  though  there  are  some  decisions  holding  that  a  judgment  with- 
out being  specially  pleaded  is  not  conclusive  upon  the  issues  to  which  it  relates, 
but  is  only  persuasive  evidence,  and  that  the  court  is  at  liberty  to  find  according 
to  the  truth  as  shown  by  all  the  evidence  before  it,i  yet,  according  to  the  weight 
of  authority  and  upon  principle,  the  former  judgment,  if  admissible  in  evidence 
at  all — as  it  is,  in  very  many  instances,  under  the  general  issue — is  conclusive 
of  the  matters  put  in  issue  and  actually  determined  by  it. 2  The  parties  may, 
by  agreement  filed  in  the  case,  stipulate  that  either  party  may  ofifer  in  evidence, 
under  the  general  issue,  an)-  matter  admissible,  as  if  specially  pleaded.'* 

B.  Manner  and  Sufficiency  of  Pleading— 1.  Manxkr.— Replication.— 
A  plaintitT  may  set  up  a  former  judgment  in  his  replication  to  the  defendant's 
plea.^ 

Answer. — A  defendant  in  equity,  being  entitled  in  all  cases  by  answer  to 
insist  upon  all  matters  of  defense  (not  being  matters  of  abatement,  or  to  the 
character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of  the 
bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in  bar,-'^  may  prop- 
erly thus  raise  the  defense  of  res  adjudicata.^  So,  also,  in  proceedings  under 
codes,   such  defense  may  be  raised  by   answer."^ 

Supplemental  Bill. — Where,  during  the  pendency  of  a  suit,  a  decree  is  ren- 
dered in  another  suit,  upon  which  decree  the  complainant  in  the  pending  suit 
seeks  to  rely  as  being  conclusive  of  certain  matters  involved  in  both  suits,  it 
is  competent  for  him  to  bring  it  forward  by  a  supplementary  bill  in  the  pend- 
ing suit.^ 

2.  Sufficiency. — In  General. — \Mien  the  record  of  a  former  judgment  is 
set  up  as  establishing  some  collateral  fact  involved  in  a  subsequent  controversy, 
it  must  be  pleaded  strictly  as  an  estoppel,  and  the  rule  is  that  such  a  pleading 

97.    Prior  decision   mast  be   pleaded  or  Mason  v.   Eldred,  6  Wall.  231,   18   L.   Ed. 

given  in  evidence. — United  States  v.  Bliss,  783. 

172  U.  S.  321,  43  L,.  Ed.  463;  Reed  v.  Pro-  Upon   the   issue   of   non   assumpsit,   the 

prietors   of   Locks   &   Canals,   8   How.   274,  defendant   may   give   in   evidence   the   rec- 

12    L.    Ed.    1077;    Bienville    Water    Supply  ord    of    a    former    judgment    between    the 

Co.   V.    Mobile,    186   U.    S.    212,    46    L.    Ed.  same  parties  on  the  same  cause  of  action. 

1132.  Young  V.    Black,   7   Cranch    5G.5,   3   L.    Ed. 

98!    Though  rendered  by  same  court. —  440;  Insurance  Co.  v.  Harris,  97  U.  S.  331, 

United   States   v.    Bliss,   172   U.   S.   321,   43  24   E-   Ed.   959;   Mason   v.   Eldred,   6   Wall. 

L.   Ed.  463.  231.    18    E-    Ed.    783.      See    the    title    AS- 

99.    Duty  of  party  to  plead  where   op-  SUMPSIT.  vol.   2,  p.   656. 

portunity  afforded.— Southern  Pac.  R.  Co.  3.      Agreement     as     to     admission     as 

V    United    States,   168   U.    S.    1.   42    L.    Ed.  though    specially    pleaded.— Insurance    Co. 

3.55;   Bryar  v.   Campbell,   177   U.   S.   649,  44  v.    Harris,   97   U.    S.    331.    24    L.    Ed.    959. 

E.  Ed.  926.  4.    By  replication. — .\urora  City  v.  West, 

When  the  party  relying  on  the  former  7  Wall.  82.  19   L.   Ed.   42. 

recovery  had  no   opportunity  to   plead  it,  .5.     See    the    title    EQUITY,    vol.    5,    p. 

it   would   seem   that   he   may   exhibit   it   as  865. 

matter   of   evidence.      Richardson   v.    Bos-  6.    Defense   properly   raised  by  answer, 

ton,  19   How.   263,   15   L.   Ed.   639;   Aurora  — United   States   Bank  v.   Beverly,   1   How. 

City  V.  West,  7  Wall.  82,  19  L.  Ed.  42.  134,   11    L.    Ed.   75. 

1     View    that    judgment     is     not     con-  7.    By  answer  under  code. — See  United 

elusive    unless    specially    pleaded.— South-  States  v.   Parker.  120  U.   S.  89,  30  L.   Ed. 

em    Pac.    R.   Co.   7'.   United   States,   168   U.  601.      Sec,    generally,    the    title    PLEAD- 

S.   1,  42  L.  Ed.  355.     And   see  Richardson  ING,   vol.   9,  p.   418. 

V.  Boston.  19  How.  263,  15  L.  Ed.  639.  g.     When    supplemental     bill    proper,— 

2.    Conclusive  if  admissible  in  evidence  Jenkins  v.    International    Bank,   127   U.    S. 

at    all.— Southern    Pac.    R.    Co.    v.    United  484.     32      L.      Ed.      189.      See      the      titles 

States,  168  U.  S.  1.  42  L.  Ed.  355;  Aurora  EQUITY,     vol.     5.     n.     856;     SUPPLE- 

City  V    West,  7  Wall.  82,  19  L.  Ed.  42;  MENTAL  PLEADINGS. 
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must  be  framed  with  great  certainty,  as  it  cannot  be  aided  by  any  intendment.^ 
Technical  estoppels  must  be  pleaded  with  great  strictness.^"  When,  however, 
a  former  judgment  is  set  up  in  bar  of  an  action,  or  as  having  determined  the 
entire  merits  of  the  controversy,  it  is  not  required  to  be  pleaded  with  any  greater 
strictness  than  any  other  plea  in  bar,  or  any  plea  in  avoidance  of  the  matters 
alleged  in  the  antecedent  pleading  of  the  6pposite  party.^i  Reasonable  certainty 
is  all  that  is  required  in  such  a  case,  whether  the  test  is  applied  to  the  declara- 
tion, plea,  or  replication,  as  the  party  whose  pleading  is  drawn  in  question  can- 
not anticipate  what  the  response  will  be  when  he  frames  his  pleadings. ^^ 

Necessity  for  Showing  That  Dismissal  by  Agreement  Was  on  the 
Merits. — If  the  agreement  on  which  the  former  suit  was  dismissed,  settled  or 
released  the  matter  in  controversy,  that  fact  must  be  shown  by  the  plea  to 
render  it  available  as  a  bar  to  a  second  suit  in  respect  of  the  same  matter. ^^ 

Necessity  for  Showing  Identity  of  Cause  of  Action. — Where  a  former 
judgment  is  relied  on  as  a  bar  to  a  subsequent  suit,  it  must  be  made  to  appear 
that  the  judgment  relied  on  is  for  the  same  cause  of  action  as  that  in  which 
recovery  is   sought   in   the   later   suit.^'* 

Necessity  for  Answer  to  Set  Out  Record. — It  has  been  held  that  an  an- 
swer in  chancery,  setting  up  as  a  defense  the  dismission  of  a  former  bill  filed 
by  the  same  complainants,  is  not  sufficient  unless  the  record  be  exhibited.'^ 

C.  Proof — 1.  As  TO  Fact  of  Former  Adjudication. — The  proper  method 
of  proving  the  existence  of  a  former  judgment  or  decree  when  relied  upon  in 
a  subsequent   action,   is  by   the   record   itself. ^^ 

2.  Admissibility  of  Extrinsic  Evidence  as  to  Scope  and  Effect  of 
Former  Decision — a.  General  Rules  Detennining. — As  a  general  rule,  the  judg- 
ment of  a  court  or  commission  is  to  be  interpreted  by  its  own  language  and  the 
pleadings  or  proceedings  upon  which  it  is  founded, i"   and  extrinsic  evidence  to 


9.  Necessity  for  strict  pleading  where 
judgment  relied  on  to  establish  collateral 
fact.— Aurora  City  v.  West,  7  Wall.  82, 
19  L,.  Ed.  42;  Gould  v.  Evansville,  ttc, 
R.    Co.,   91   U.    S.   526,  23    L.    Ed.   416. 

10.  See  the  title  ESTOPPEL,  vol.  5, 
p.   1002. 

11.  Sufficiency  where  judgment  set  up 
in  bar,  etc. — Aurora  City  v.  West,  7  Wall. 
82,  19  E.  Ed.  42;  Gould  v.  Evansville, 
etc.,  R.   Co.,  91  U.  S.  526,  23   L.   Ed.  416. 

12.  Gould  V.  Evansville,  etc.,  R.  Co.,  91 
U.  S.  526,  23  L.  Ed.  416.  See,  generally, 
the  title   PLEADING,  vol.  9.  p.  418. 

13.  Plea  must  affirmatively  show  dis- 
missal on  merits. — Haldcman  v.  United 
States,  91  U.  S.  584,  23  L.  Ed.  433.^  See 
ante,   "Dismissal    or    Discontinuance,"   VI, 

B,  3,  c. 

14.  Necessity  for  showing  identity  of 
causes  of  action. — United  States  v.  Parker, 
120  U.  S.  89,  30  L.  Ed.  601.  And  see 
ante,   "Identity   of   Cause   of  Action,"   III, 

C,  1,  a. 

Sufficiency  of  answer  in  connection  with 
record. — Where,  under  codes  of  practice, 
the  strictness  of  the  common-law  rules  of 
pleading  have  been  relaxed,  and  plead- 
ings are  construed  liberally  in  favor  of 
the  party,  instead  of  strictly  against  him, 
an  answer  setting  up  a  former  judgment 
by  way  of  defense,  has  been  held  suffi- 
cient if  such  identity  of  causes  of  action 
clearly  appears  from  facts  in  the  record 
thoush  not  fully  set  out  in  the  answer. 
United  States  v.  Parker.  120  U.  S.  89,  30 
L.   Ed.   GOl. 


15.  Necessity  for  record  to  be  set  out 
or  exhibited. — United  States  Bank  v. 
Beverly,    1    How.    134,    11    L.    Ed.    75. 

16.  Existence  of  judgment  to  be  proved 
by  the  record.— Packet  Co.  v.  Sickles,  5 
Wall.  580,  18  L.  Ed.  550;  Fayerweather  v. 
Ritch,   195  U.   S.   276,  49   L.   Ed.   193. 

It  is  error  for  the  court  to  exclude  evi- 
dence upon  the  ground  of  past  adjudica- 
tion, upon  the  court's  declaration  of  that 
fact,  without  record  evidence  of  any  such 
verdict  or  judgment.  There  is  a  safer 
lepository  of  the  adjudication  of  courts, 
than  the  remembrance  of  judges;  and 
their  declarations  of  them  is  no  proof  of 
their  existence.  Bradstreet  :•.  Thomas, 
3  2   Pet.   174,  9   L.    Ed.   1044. 

17.  Interpretation  according  to  lan- 
guage of  judgment,  pleadings  and  pro- 
ceedings.—Burthe  V.  Denis,  133  V.  S.  514, 
33  L.  Ed.  768;  Hornbuckle  v.  Stafford,  111 
U  S.   389,  28   L.   Ed.  468. 

"It  is  elementary  that  if  from  the  de- 
cree in  a  cause  there  be  uncertainty  as  to 
what  was  really  decided,  resort  may  be 
had  to  the  pleadings  and  to  the  opinion 
of  the  court  in  order  to  throw  light  upon 
the  subject.  Baker  v.  Cummings,  181  U. 
S.  117,  45  L.  Ed.  776;  Last  Chance  Min. 
Co.  7'.  Tyler  Min.  Co.,  157  U.  S.  683,  688, 
39  L.  Ed.  859.  Conceding  for  the  present 
that  the  face  of  the  final  decree  in  the 
creditors'  suit  leaves  uncertain  exactly 
what  was  concluded,  we  will  resort  to  tlie 
means  of  elucidation  just  referred  to,  viz, 
the  pleadings  and  opinions  rendered,  in 
order  to  ascertain  who  were  the  opposinsr 
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aid  in  its  interpretation  is  inadmissible,  unless,  after  reference  to  the  pleadings 
or  proceedings,  there  remains  some  ambiguity  or  uncertainty  in  it.  In  such 
cases  resort  may  be  had  to  other  evidence,  as  when,  from  the  generality  of  the 
pleadings  or  proceedings,  as  well  as  in  the  decision,  it  becomes  necessary  to 
ascertain  and  limit  the  extent  of  the  judgment  intended. ^^  Where  a  final  de- 
cree, on  its  face  absolute  in  its  terms,  and  an  adjudication  of  the  merits,  is 
pleaded  as  a  bar  in  a  subsequent  suit,  the  complainant  cannot  show  by  extrinsic 
evidence  that  such  decree  was  entered  by  default,  and  therefore  not  a  bar  to 
the  prosecution  of  the  second  suit.^^  So,  if  the  record  of  the  former  trial  shows 
that  the  verdict  could  not  have  been  rendered  without  deciding  the  particular 
matter,  it  will  be  considered  as  having  settled  that  matter  as  to  all  future  ac- 
tions between  the  parties. ^^  Where,  however,  a  former  judgment  is  pleaded 
in  bar  of  a  second  demand,  and  the  identity  of  the  demands  in  the  two  cases 
does  not  appear  on  the  face  of  the  pleadings,  it  is  competent  to  show  such 
identity  by  extrinsic  evidence. ^^  So,  where  the  record  itself  does  not  show  that 
the  verdict  and  judgment  in  the  former  suit  necessarily  and  directly  involved 
the  consideration  and  determination  of  the  particular  matters  sought  to  be  con- 
cluded, evidence  aliunde  consistent  with  the  record  may  be  received  to  prove 
such    fact.22      When   extrinsic   evidence     is    admissible    for    the   purpose    above 


parties,  what  were  the  issues  joined  be- 
tween them  and  the  matters  finally  de- 
termined in  the  cause."  National,  etc., 
Pipe  Works  v.  Oconto  Water  Supply 
Co.,  183  U.  S.  216,  46  L.  Ed.  157.  See, 
also,  Yates  v.  Utica  Bank,  206  U.  S.  181, 
51    L.   Ed.   1015. 

18.  General  rule  as  to  admissibility  of 
extrinsic  evidence  to  interpret  judgment. 
— Burthe  v.  Denis,  133  U.  S.  514,  33  L. 
Ed.  768.  See,  generally,  the  titles  IN- 
TERPRETATION AND  CONSTRUC- 
TION, vol.  7,  p.  257;  JUDGMENTS 
AND   DECREES,  vol.  7,  p.  544. 

19.  Decree  absolute  on  its  face  not  to 
be  contradicted  by  extrinsic  evidence. — 
Lyon  V.  Perin,  etc.,  Mfg.  Co.,  125  U.  S. 
698,  31  L.  Ed.  839,  in  which  case  it  was 
held  that  a  decree  dismissing  the  bill  on 
the  ground  that  the  equities  were  with 
the  defendant,  was  a  final  adjudication  on 
the  merits,  and  that  the  complainant 
could  not  introduce  a  statement  of  the 
clerk  of  the  court  wherein  the  decree  was 
rendered,  to  the  effect  that  no  proof  was 
filed  in  his  office  on  either  side;  that  at 
the  time  of  granting  the  decree  the  com- 
plainant did  not  appear  and  was  not 
represented  by  counsel;  and  that  the  de- 
cree dismissing  the  complainant's  bill  was 
granted    on    default   of   the   comjjlainant. 

20.  Where  record  shows  particular 
matter  to  have  been  necessarily  deter- 
mined.—Packet  Co.  V.  Sickles,  5  Wall.  580, 
18  L.  Ed.  550.  See  ante,  "Matters  Neces- 
sarily Involved,"  V,  C,  1,  b. 

"Where  the  facts  in  issue  appear  upon 
the  record,  either  expressly  or  by  neces- 
sary intendment,  it  is  not  competent  to 
contradict  them,  as  thvs  would  be  con- 
tradicting the  record  itself.  The  judg- 
ment is  conclusive  upon  these  facts,  be- 
tween the  same  parties  or  privies,  when- 
ever properlv  pleaded.  If  the  matters 
involved  in  the  issue  do  not  appear  upon 
the  record,  then  it  is  competent  to  ascer- 


tain   them    by    proof    aliunde."      Chapman 
V.    Smith,    16   How.    114,   14   L.   Ed.    868. 

21.  Extrinsic  evidence  admissible  to 
show  identity  of  demands. — Burthe  v. 
Denis,   133   U.   S.   514,  33   L.   Ed.  768. 

"In  Young  v.  Black,  7  Cranch  565,  S 
L.  Ed.  440,  this  court  admitted  in  evi- 
dence a  record  of  a  former  suit  between 
the  parties,  in  which  judgment  was  ren- 
dered for  the  defendant,  supported  by 
parol  proof  that  the  cause  of  action  in 
the  two  suits  was  the  same."  Washing- 
ton, etc.,  Steam-Packet  Co.  v.  Sickles,  24 
How.   333,   16   L.    Ed.   650. 

22.  Evidence  aliunde  admissible  to  show 
particular  matters  involved  and  demanded 
in  former  judgment. — Packet  Co.  v- 
Sickles,  5  Wall.  580,  18  L.  Ed.  550;  Wash- 
ington, etc.,  Steam-Packet  Co.  v.  Sickles, 
24  How.  333,  16  L.  Ed.  650;  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868;  Rus- 
sell V.  Place,  94  U.  S.  606,  24  L.  Ed.  214; 
Davis  7'.  Brown,  94  U.  S.  423,  24  L.  Ed. 
204;  Cromwell  v.  County  of  Sac,  94  U. 
S.  351,  24  E.  Ed.  195;  Campbell  7'.  Rankin. 
99  U.  S.  261,  25  L.  Ed.  435;  Hornbuckle 
V.  Stafford,  111  U.  S.  389,  28  L.  Ed.  468; 
Wilson  7'.  Deen,  121  U.  S.  525,  30  L.  Ed. 
980;  Burthe  7'.  Denis,  133  U.  S.  514,  33  L. 
Ed.  768;  De  Sollar  7'.  Hanscome,  158  U. 
S.  216.  30  L.  Ed.  956;  Fayerweather  v. 
Ritch,   195  U.   S.  276,   49   L.   Ed.   193. 

When  a  judgment  in  one  action  is  of- 
fered in  evidence  in  a  subsequent  action 
between  the  same  parties  upon  a  different 
demand,  it  operates  as  an  estoppel  only 
upon  the  matter  actually  at  issue  and  de- 
termined in  the  original  action;  and  such 
matter,  when  not  disclosed  by  the  plead- 
ings, must  be  shown  by  extrinsic  evi- 
dence. Davis  7'.  Brown,  94  U.  S.  423,  24 
L.    Ed.    204. 

When  a  decree  is  put  in  as  evidence  it 
is  erroneous  to  exclude  the  pleadings 
upon  which  this  decree  is  based.  Even 
parol   evidence   is   admissible   if  necessarv 
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stated,  such  evidence  is  open  to  be  controverted  on  the  part  of  the  adverse 
party.2^ 

b.  Nature  of  Bzndence  Admissible. — In  General. — The  evidence  should  be 
confined  to  the  points  in  controversy  on  the  former  trial,  to  the  testimony  given 
by  the  parties,  and  to  the  questions  submitted  to  the  jury  for  their  considera- 
tion, and  then  the  record  furnishes  the  only  proper  proof  of  the  verdict. ^-^ 
No  testimony  should  be  received  except  of  open  and  tangible  facts — matters 
which  are  susceptible  of  evidence  on  both  sides.^s 

Evidence  Held  Admissible. — The  testimony  of  a  witness,  taken  in  the  first 
suit,  and  who  has  since  died,  while  incompetent  as  independent  testimony,  has 
been  held  admissible  in  a  subsequent  suit  for  the  purpose  of  determining  the 
scope  of  the  thing  adjudged  in  the  suit  in  which  it  was  given. ^c  Findings  of 
fact  by  the  court,  though  not  authorized  by  statute,  are  none  the  less  a  declara- 
tion by  the  court  of  the  matter  it  determines.  Even  if  not  conclusive  as  against 
all  testimony,  they  are  certainly  very  persuasive  evidence  of  what  the  court  did 
in  fact  decide. 2'^     The  finding  of  a  referee  upon  which  a  judgment  was  based. 


to  show  what  was  tried  in  a  suit,  the 
record  of  which  is  offered  in  a  subsequent 
action  between  the  same  parties.  Horn- 
buckle  V.  Stafford,  111  U.  S.  389,  393,  28 
L.    Ed.    468. 

Where  the  form  of  issue  in  the  trial, 
relied  on  as  estoppel,  is  so  vague  (as  it 
may  be  in  an  action  of  ejectment),  that 
it  does  not  show  precisely  what  ques- 
tions were  before  the  jury  and  were  nec- 
essarily determined  by  it,  parol  proof  may 
be  given  to  show  them.  Miles  v.  Cald- 
well, 2  Wall.  35,  17  L.  Ed.  755.  See,  also, 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.   Ed.   195. 

"Whatever  may  have  been  the  opinion 
of  other  courts,  it  has  been  the  doctrine 
of  this  court  in  regard  to  suits  on  con- 
tract ever  since  the  case  of  the  Washing- 
ton, etc.,  Steam-Packet  Co.  v.  Sickles,  24 
How.  333,  16  L.  Ed.  650,  and  in  regard  to 
actions  affecting  real  estate,  since  Miles 
V.  Caldwell,  2  Wall.  35,  17  L.  Ed.  755,  that 
whenever  the  same  question  has  been  in 
issue  and  tried,  and  judgment  rendered, 
it  is  conclusive  of  the  issue  so  decided 
in  any  subsequent  suit  between  the  same 
parties;  and  also,  that  where,  from  the 
nature  of  the  pleadings,  it  would  be  left 
in  doubt  on  what  precise  issue  the  verdict 
or  judgment  was  rendered,  it  is  compe- 
tent to  ascertain  this  by  parol  evidence 
on  the  second  trial.  The  latest  expres- 
sion of  the  doctrine  is  found  in  Cromwell 
V.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed. 
195;  Davis  v.  Brown,  94  U.  S.  423,  24  L. 
Ed.  204."  Campbell  v.  Rankin,  99  U.  S. 
261,  25   E-   Ed.   435._ 

23.  Extrinsic  evidence  open  to  be  con- 
troverted.—Packet  Co.  V.  Sickles,  5  Wall. 
.'■.SO,   18   L.    Ed.   550. 

Where  the  record  of  a  former  suit  is 
offered  in  evidence,  the  declaration  set- 
ting out  a  special  contract,  hut  not  saying 
whether  it  was  written  or  parol,  and 
where  jurors  who  were  empanelled  in  the 
former  suit  are  brought  to  testify  that 
the  contract  declared  on  in  tlie  second 
suit  was  the  same  contract  that  was  in 
controversy  in  the  former  one,  and  was 
passed    on    bv    them,    testimony    mav    be 


given  on  the  other  side  that  the  contract 
was  a  parol  one;  so  as  to  let  in  a  defense 
of  the  statute  of  frauds.  Packet  Co.  v. 
Sickles,  5  Wall.  580,  18  L.  Ed.  550. 

"As  the  record  itself  did  not  furnish 
evidence  of  the  finding  of  the  existence 
oi-  validity  of  the  contract  in  the  former 
suit,  and  hence  extrinsic  proof  was  re- 
quired to  this  effect,  it  was  of  course  com- 
petent for  the  defendant  to  deny  and  dis- 
prove both,  as  in  so  doing  they  did  not 
impeach,  the  record,  but  only  sought  to 
disprove  the  evidence  introduced  by  the 
plaintiffs."  Packet  Co.  v.  Sickles,  5  Wall. 
580,    18    L.    Ed.   550. 

24.  To  what  matters  evidence  confined. 
—Packet  Co.  v.  Sickles,  5  Wall.  580,  18  L. 
Ed.  550;  Fayerweather  v.  Ritch,  195  U. 
S._276,    49    E.    Ed.    193. 

"The  elementary  rule  is  that  for  the 
purpose  of  ascertaining  the  subject  mat- 
ter of  a  controversy,  and  fixing  the  scope 
of  the  thing  adjudged,  the  entire  record, 
including  the  testimony  offered  in  the 
suit,  may  be  examined.  Russell  v.  Place, 
94  U.  S.  606,  609,  610,  24  L.  Ed.  214; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
355,  356,  24  L.  Ed.  195;  Lewis  v.  Ocean 
Navigation  &  Pier  Co.,  125  N.  Y.  341, 
348;  Littleton  v.  Richardson,  34  N.  H. 
179,  188;  Freeman  on  Judgments,  §  273, 
and  authorities  there  cited."  Washington 
Gas  Light  Co.  V.  District  of  Columbia, 
161    ^T.    s.    316,    329,    40   L.    Ed.    712. 

f  Fayerweather  v.  Ritch,  195  U.  S. 
276,    4^)    L.    Ed.    193. 

26.  Testimony  of  witness  given  in 
former  suit. — Washington  Has  Light  Co. 
■r.  l])istrict  of  Cohnnhia,  161  IT.  S.  316  40 
L.    Kd.    71-7. 

27.  Findings  of  fact  by  court. — Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157 
U.  S.  683,  39   L.   Ed.  859. 

"Not  only  did  the  petitioner  fail  to 
either  plead  or  prove  the  former  judg- 
ment, but  also  the  record  when  produced 
disclosed  that  the  court  found  that  the 
advance  in  price  was  during  the  prolonged 
term.  Counsel  propose  by  stipulation  to 
change  that  finding  so  as  to  make  it 
show  that  part  of  the  sum  named  therein 
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having  gone  into  the  judgment,  is  conckisive  as  to  the  fact  found  in  all  subse- 
quent controversies  between   the  parties. ^^ 

Evidence  Held  Incompetent. — The  testimony  of  the  trial  judge,  given  sev- 
eral years  after  the  case  had  been  disposed  of,  in  respect  to  the  matters  he 
considered  and  passed  upon,  is  incompetent.-"  Nor  are  the  secret  deliberations 
of  the  jury,  or  grounds  of  their  proceedings  while  engaged  in  making  up  their 
verdict,  competent  or  admissible  evidence  of  the  issues  or  findings.-^"  The 
jurors,  oftentimes,  though  they  may  concur  in  the  result,  differ  as  to  the  grounds 
or  reasons  upon  which  they  arrive  at   it.'"^^ 

D.  Determination  on  Plea  of  Res  Adjudicata. — Where,  upon  the  plea  of 
res  adjudicata,  the  question  as  to  the  identity  of  causes  of  action,  matters  con- 
cluded, etc.,  can  be  determined  from  the  record  itself,  this  presents  a  question 
of  law  to  be  determined  by  the  court.32  Where,  however,  extrinsic  proof  is 
introduced  as  to  the  identity  of  the  cause  of  action,  such  question  of  identity 
is  one  of  fact  to  be  submitted  to  the  jury;-'^^  ^nd  it  has  been  held  that  where 
the  court  left  if  to  the  jury  to  say  whether  the  defense  made  at  law  was  the 
same  which  was  made  in  a  prior  equity  suit,  when  the  record  shows  that  the 
very  same  defense  was  the  only  point  in  dispute  in  the  court  of  equity,  such 
error,  if  it  be  one,  does  not  invalidate  the  judgment  of  the  court  below.-^* 

RESALE. — See'the  titles  Bankruptcy,  vol.  2,  p.  916;  Judicial  Sales,  voL 
7,  p.  730;    Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  495. 

RESCIND. — See  the  title  Rescission,  Cancellation  and  Reformation^ 
and  references  there  given. 

was  for  the  advance  during  the  contract 
term,  and  the  other  part  for  the  advance 
during  the  prolonged  term.  In  other 
words,  counsel  seek  without  pleading  or 
proof  to  use  a  prior  judgment  as  res 
judicata,  and  also  by  stipulation  to 
change  the  findings  of  fact  which  were 
made  in  that  case.  It  is  clear  this  cannot 
be  done."  United  States  v.  Bliss,  172  U. 
?.   3;:i,   43    L.    Ed.    463. 

28.  Referee's  finding  on  which  judg- 
ment based. — Lumber  Co.  v.  Buchtel,  101 
U.  S.  638,  25  L.  Ed.  1072;  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  157  U.  S.  683, 
39  L.   Ed.  859. 

29.  Oral  testimony  of  judge  as  to  mat- 
ters considered  and  passed  upon  by  him. 
— Faycrweathcr  i:  Ritch,  195  U.  S.  276, 
49  L.  Ed.  193,  in  which  it  was  held  im- 
proper to  admit  testimony  of  the  trial 
judge  given  on  the  hearing  of  the  subse- 
quent case  some  six  years  after  his  de- 
cision, to  the  effect  that  in  deciding  the 
case  he  did  not  consider  the  validity  of 
certain  releases,  where  such  validity  was 
put  in  issue,  and  no  judgment  could  prop- 
erly have  been  rendered  without  deciding 
-uch    {|uestion. 

30.  Deliberations  of  jury  or  grounds 
of  proceedings  while   making   ud  verdict. 

-Packet  Co.  v.  Sickles,  5  Wall.  580,  18 
L  Ed.  550.  Sec,  also,  Fayerweather  v. 
Ritch,  195   U.   S.  276,  49   L.   Ed.   193. 

"Jurymen  cannot  be  called,  even  on  a 
motion  for  a  new  trial  in  the  same  case, 
to  testify  to  the  motives  and  influences 
that  led  to  their  verdict.  Mattox  r.  United 
States,  146  U.  S.  140.  36  L.  Ed.  917.  So, 
;is  to  arbitrators.  Duke  of  Buccleuch  7'. 
Metropolitan  Board  of  Works,  L.  R.  5  H. 
L.  418,  457,  462.  Similar  reasoning  was 
applied    to    a    judge    in    Fayerweather    v. 


Ritch,  195  U.  S.  276,  306,  307,  49  L.  Ed. 
193."  Chicago,  etc.,  R.  Co.  v.  Babcock, 
204  U.    S.   585,   51   L.    Ed.   636. 

31.  Packet  Co.  v.  Sickles,  5  Wall.  580, 
18    L.    Ed.    550. 

32.  Question  of  law  for  court  when  de- 
terminable from  record. — Thompson  z'. 
Roberts,   24    How.   233,   16   L.    Ed.   648. 

Construction  of  foreign  judgment  or 
decree  relied  on  as  res  adjudicata. — 
Where  a  state  court  has  decided  that  the 
decree  of  another  state  court  or  of  a  fed- 
eral court,  relied  upon  as  res  adjudicata 
was  conclusive  only  as  to  certain  matters, 
and  did  not  adjudicate  nor  attempt  to  de- 
termine certain  other  matters,  the  burden 
rests  upon  the  plaintifif  in  error  in  the 
United  States  supreme  court  to  establish 
that  such  decree  was  not  given  the  efifect 
to  which  it  was  entitled  under  the  due 
faith  and  credit  clause  of  the  federal  con- 
stitution. Commercial  Pub.  Co.  v.  Beck- 
with,  188  U.  S.  567,  47  L-  Ed.  598.  In 
this  case  the  court  of  appeals  of  New 
York  construed  the  decrees  made  by  a 
court  of  the  state  of  Tennessee  and  by  a 
United  States  court,  authorizing  the  re- 
ceiver to  sell  certain  accounts,  and  held 
that  such  direction  to  sell  merely  author- 
ized a  sale  of  the  right,  title  and  interest 
of  the  receiver  in  the  accounts  in  ques- 
tion and  left  for  future  determination,  in 
any  controversy  which  might  arise  in  re- 
spect thereto,  the  question  of  the  extent 
of  the  interest,  if  any,  of  the  receiver  in 
such  accounts. 

33.  Question  for  jury  where  extrinsic 
evidence  introduced. — Packet  Co.  v. 
Sickles,  5  Wall.  580,  18  L.  Ed.  550. 

34.  Thompson  v.  Robert,  24  How.  233, 
16  L.   Ed.  648. 
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I.   Rescission  and  Cancellation,   802. 
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3.  Inadequacy  of  Remedy  at  Law,  807. 

4.  Promptitude   in   Seeking  Relief,  808. 
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a.  In   General,  910. 

b.  Consideration  Money,  810. 

c.  Return  or  Tender  of  Property  Purchased,  810. 

D.  Nature  of  Relief  Afiforded,  810. 

1.  In  General,  810. 

2.  Restoration   of  Original   Status,  811. 

a.  In  General,  811. 

b.  Restoration  of  Purchase  Money,  811. 

c.  Restoration  of  Property  to  Vendor,  811. 

d.  As  to  Rents  and  Profits,  811. 

3.  Entire  or   Partial   Rescission,   811. 

E.  Contracts  and  Instrument  Which  May  Be  Rescinded  or  Canceled,  812" 

1.  In  General,  812. 

2.  Agreements   of   Compromise   and    Settlement,   812. 

3.  Assignments   for  Benefit  of  Creditors,  812. 

4.  Awards,  812. 

5.  Bonds,   812. 

6.  Cancellation   of   Securities,   813. 

7.  Charter   Party,   813. 

8.  Contracts  of  Insurance,  813. 

9.  Contracts  of   Partnership,  813. 

10.  Deeds,  813. 

11.  Executed   and   Executory  Contracts,  813. 

12.  Forged   Instruments,   813. 

13.  Gifts,   813. 

14.  Illegal  or  Void  Contracts,  813. 

15.  Instruments  Operating  as   Cloud  upon  Title,  814. 

16.  Mortgages.  814. 

17.  Municipal   Securities,  814. 

18.  Patents   for   Invention,   814. 

19.  Patents  for  Public  Lands,  814. 
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20.  Railroad  Leases,  814. 

21.  Ultra  Vires  Contracts  of  Corporations,  814. 

22.  Usurious   Contracts,  814. 

23.  Void  or  Illegal  Tax  Deeds,  814. 

24.  Wills,  814. 

F.  Persons  against  Whom   Instruments  May  Be  Set  Aside  or  Canceled, 

814. 

G.  Effect  of  Cancellation,  815. 
H.  Procedure,   815. 

1.  Election  of  Remedies,  815. 

2.  Laches,  815. 

3.  Jurisdiction  and  Venue,  815. 

4.  Parties,   815. 

5.  Pleadings,  816. 

6.  Evidence,  817. 

a.  Presumptions  and    Burden  of   Proof,  817. 

b.  Admissibility.  817. 

c.  Weight  and  Sufficiency,  817. 

d.  Variance,   818. 

7.  Decree,   818. 

II.   Reformation,  818. 

A.  Jurisdiction  and  Nature  of  Remedy,  818. 

B.  Grounds   for  Relief,  819. 

1.  Mistake  or   Accident,   819. 

a.  In  General,  819. 

b.  Mistake  of  Fact,  821. 

c.  Mistake  of  Law,  821. 

2.  Fraud,  822. 

C.  Conditions  of  Relief.  822. 

D.  Nature  of  Relief  Afforded,  823. 

E.  Instruments  Which  ]\Iay  Be  Reformed,  823. 

F.  Persons  against  Whom  Instruments  May  Be  Reformed,  824. 

G.  Procedure,  825. 

1.  Jurisdiction.  825. 

2.  Parties,  825. 

3.  Pleading,  825. 

4.  Evidence,  825. 

a.  Presumptions  and  Burden  of  Proof,  825. 

b.  Admissibility  of   Parol  Evidence,  826. 

c.  Weight  and  Sufficiency,  826. 

in.   Rescission,  Abandonment  or  Modification  by  Act  of  Parties,  827. 

A.  By  Agreement  of  Parties.  827. 

B.  Act  of  One  Party  Entitling  the  Other  to  Rescind,  827. 

C.  Particular  Contracts,  828. 

CROSS  REFERENCES. 
See  the  titles  Accounts  and  Accounting,  vol.  1,  p.  70;  Acknowledgments, 
vol.  1,  p.  76;  Alteration  of  Instruments,  vol.  1,  p.  261;  Amendments,  vol. 
1,  p.  288;  Appeal  and  Error,  vol.  1,  p.  333;  Arbitration  and  Award,  vol.  2, 
p.  464;  Assumpsit,  vol.  2,  p.  636;  Auctions  and  Auctioneers,  vol.  2,  p.  743; 
Banks  and  Banking,  vol.  3,  p.  1;  Bills,  Notes  and  Checks,  vol.  3,  p  257; 
Boundaries,  vol.  3,  p.  471;  Compromise  and  Settlement,  vol.  3,  p.  980;  Con- 
tracts, vol.  4,  p.  552 ;  Corporations,  vol.  4,  p.  621 ;  Courts,  vol.  4,  p.  861 ; 
Cross  Bills,  vol.  5,  p.  133;  Damages,  vol.  5,  p.  157:  Deeds,  vol.  5,  p.  245: 
Dismissal,  Discontinuance  and  Nonsuit,  vol.  5,  p.  356;  Drunkenness,  vol. 
5,  p.  4%;  Election  of  Remedies,  vol.  5,  p.  719;  Equity,  vol.  5,  p.  803;  Es- 
toppel, vol.  5,  p.  913;  Evidence,  vol.  5,  p.  1004;  Exchange  of  Prc«'erty,  vol. 
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6,  p.  75;  Exe:cutors  and  Administrators,  vol.  6,  p.  119;  Foreign  Corpora- 
tions, vol.  6,  p.  305 ;  Foreign  Judgments,  Records  and  Judicial  Proceed- 
ings, Vol.  6,  p.  335;  Fraud  and  Deceit,  vol.  6,  p.  394;  Fraudulent  and  Vol- 
untary Conveyances,  vol.  6,  p.  472;  Gifts,  vol.  6,  p.  564;  Guardian  and 
Ward,  vol.  6,  p.  599;  Illegal  Contracts,  vol.  6,  p.  737;  Injunctions,  vol. 
6,  p.  1022;  Insolvency,  vol.  7,  p.  1;  Insurance,  vol.  7,  p.  66;  Issues  of 
Jury,  vol.  7,  p.  526;  Judgments  and  Decrees,  vol.  7,  p.  544;  Judicial  Sales, 
vol.  7,  p.  703;  Jurisdiction,  vol.  7,  p-  738;  Laches,  vol.  7,  p.  790;  Limitation 
•OF  Actions  and  Adverse  Possession,  vol.  7,  p.  900;  Mandamus,  vol.  8,  p.  1; 
Marine  Insurance,  vol.  8,  p.  149;  Maxims,  vol.  8,  p.  313;  Mines  and  Min- 
erals, vol.  8,  p.  364;  Mistake  and  Accident,  vol.  8,  p.  417;  Mortgages  and 
Deeds  of  Trust,  vol.  8,  p.  452;  Multiplicity  of  Suits,  vol.  8,  p.  539;  Mu- 
nicipal Corporations,  vol.  8,  p.  546;  Municipal,  County,  State  and  Fed- 
eral Securities,  vol.  8,  p.  650;  Ne  Exeat,  vol.  8,  p.  871;  Notice,  vol.  8,  p. 
928;  Parent  and  Child,  vol.  9,  p.  9;  Parol  Evidence,  vol.  9,  p.  12;  Parties, 
vol.  9,  p.  34;  Partnership,  vol.  9,  p.  73;  Patents,  vol.  9,  p.  136;  Payment, 
vol.  9,  p.  319;  Pleading,  vol.  9,  p.  418;  Presumptions  and  Burden  of  Proof, 
vol.  9,  p.  618;  Principal  and  Agent,  vol.  9,  p.  640;  Public  Lands,  ante,  p. 
1;  Quieting  Title,  ante,  p.  437;  Railroads,  ante,  p.  455;  Sales;  Sheriffs', 
Constables'  and  Marshals'  Sales;  Ships  and  Shipping;  Specific  Per- 
.formance;  Stock  and  Stockholders;  Taxation;  Telegraphs  and  Tele- 
phones; Tender;  Trial;  Trusts  and  Trustees;  Undue  Influence;  Usury; 
Variance;  Vendor  and  Purchaser;  Venue;  Water  Companies  and  Water- 
w^orks;  Wills;  Working  Contracts. 

As  to  correction  of  account  stated  for  mistake,  see  the  title  Accounts  and 
Accounting,  vol.  1,  p.  72.  As  to  reformation  of  acknowledgments,  see  the 
title  Acknowledgments,  vol.  1,  p.  90.  As  to  setting  aside  auction  sales,  see 
the  title  Auctions  and  Auctioneers,  vol.  2,  p.  748.  As  to  the  setting  aside  o_r 
reformation  of  an  award,  see  the  title  Arbitration  and  Award,  vol.  2,  p.  485, 
et  seq.  As  to  rescission  of  a  contract  of  purchase  of  bank  stock  for  fraud,  and 
cancellation  of  the  stock  certificate,  see  the  title  Banks  and  Banking,  vol.  3, 
pp.  149,  150,  151.  As  to  cancellation  of  negotiable  instruments,  see  the  title  Bills, 
Notes  and  Checks,  vol.  3,  pp.  308,  349,  350.  As  to  reformation  of  bonds, 
see  the  title  Bonds,  vol.  3,  pp.  407,  423,  424.  As  to  setting  aside  and  rescission 
of  agreements  of  compromise  and  settlement,  see  the  title  Compromise  and  Set- 
tlement, vol.  3,  pp.  998,  999.  As  to  annulment  and  rescission  of  ultra  vires 
contracts  of  corporations,  see  the  title  Corporations,  vol.  4,  p.  755,  et  seq.  As 
to  the  setting  aside  of  sales  by  executors  and  administrators,  see  the  titles 
Courts,  vol.  4,  p.  895;  Executors  and  Administrators,  vol.  6,  pp.  155,  156. 
As  to  the  setting  aside  of  a  receipt  or  release  obtained  from  a  distributee  by 
fraud  or  undue  influence,  see  the  title  Executors  and  Administrators,  vol.  6, 
pp.  165,  166.  As  to  the  setting  aside  of  contracts  and  conveyances  as  being 
fraudulent  as  to  creditors,  see  the  title  Fraudulent  and  Voluntary  Convey- 
ances, vol.  6,  p.  472.  As  to  setting  aside  gifts,  see  the  title  GiFTS,  vol.  6,  pn. 
564,  565.  As  to  setting  aside  deeds  and  gifts  by  ward  to  guardian,  see  the  title 
Guardian  and  Ward,  vol.  6,  pp.  607,  608.  As  to  setting  aside  fraudulent  sale 
of  infant's  land  by  guardian,  see  the  title  Guardian  and  Ward,  vol.  6,  p.  604. 
As  to  rescission,  cancellation  or  reformation  of  contracts  of  insurance,  see  the 
titles  Insurance,  vol.  7,  pp.  97,  126,  146.  147,  et  seq.,  203,  204,  205;  Marine 
Insurance,  vol.  8.  p.  214.  As  to  rescission  and  cancellation  of  contracts  of  in- 
surance by  agreement  of  parties,  see  the  title  Insurance,  vol.  7,  p.  147,  et  seq. 
As  to  setting  aside  confessed  judgments,  see  the  title  Judgments  and  Decrees, 
vol.  7,  p.  656.  As  to  the  setting  aside  of  judicial  sales,  see  the  title  Judicial 
Sales,  vol.  7,  p.  724,  et  seq.  As  to  the  setting  aside  of  sales  under  execution, 
see  the  title  Sheriffs',  Constables'  and  Marshals'  Sales.  As  to  use  of  writ 
of  mandamus  to  set  aside  contract,  see  the  title  Mandamus,  vol.  8,  p.  35.  As 
to  writ  of  mandamus  directing  recorder  of  mortgages  to  cancel  and  erase  an  iri- 
lOUSEnc-51 
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scription  against  property,  see  the  title  Mandamus,  vol.  8,  p.  25.  As  to  questions 
of  cancellation  and  rescission  relating  to  mortgages,  see  the  title  Mortgages 
AND  Deeds  of  Trust,  vol.  8,  pp.  487,  524.  As  to  reformation  and  can- 
cellation of  municipal  securities,  see  the  title  Municipal,  County,  State  and 
Federal  Securities,  vol.  8,  pp.  663,  681,  722,  782.  As  to  setting  aside  con- 
tracts and  conveyances  between  parent  and  child  on  the  ground  of  undue  in- 
fluence, see  the  titles  Gifts,  vol.  6,  pp.  564,  565;  Parent  and  Child,  vol.  9, 
pp.  9,  10;  Undue  Influence.  As  to  rescission  of  contract  of  partnership,  see 
the  title  Partnership,  vol.  9,  p.  120.  As  to  the  setting  aside  or  cancellation  of 
patents  for  invention,  see  the  title  Patents,  vol.  9,  p.  315,  et  seq.  As  to  equi- 
table relief  in  case  of  defective  execution  of  an  agent's  authority,  see  the  title 
Principal  and  Agent,  vol.  9,  pp.  662,  663.  As  to  rescission  of  contract  made 
with  agent,  see  the  title  Principal  and  Agent,  vol.  9,  p.  702,  As  to  the  re- 
formation or  cancellation  of  land  patents,  see  the  title  Public  Lands,  ante, 
pp.  47,  250,  et  seq.,  338.  As  to  the  setting  aside  of  entries  of  public  lands,  see 
the  title  Public  Lands,  ante,  p.  85,  and  references.  As  to  the  cancellation  and 
annulment  of  grants  and  patents  for  mineral  lands,  see  the  title  Mines  and 
Minerals,  vol.  8,  pp.  394,  395.  As  to  cancellation  or  annulment  of  deeds  in 
proceedings  to  quiet  or  remove  cloud  from  title,  see  the  title  Quieting  Title, 
ante,  p.  437.  As  to  the  jurisdiction  of  a  court  of  equity  to  set  aside  tax  sales 
and  tax  deeds,  see  the  title  Taxation.  As  to  setting  aside  transactions  between 
trustee  and  beneficiary,  see  the  title  Trusts  and  Trustees.  As  to  jurisdiction 
of  court  of  equity  to  set  aside  or  cancel  usurious  contracts,  see  the  title  Usury. 
As  to  rescission  and  reformation  of  contracts  between  municipal  corporations 
and  water  companies,  see  the  title  Water  Companies  and  Waterworks.  As 
to  cancellation,  setting  aside  or  annulment  of  wills  and  the  probate  of  wills, 
see  the  title  Wills.  As  to  suits  to  construe  or  reform  wills,  see  the  title  Wills. 
As  to  recovery  of  damages  where  a  party,  injured  by  the  stoppage  of  a  con-' 
tract,  elects  to  rescind  the  contract,  see  the  title  Damages,  vol.  5,  p.  172.  As  to 
an  action  of  assumpsit  to  recover  back  money  paid  on  a  contract  which  has  been 
broken  or  rescinded,  see  the  title  Assumpsit,  vol.  2,  pp.  643,  644.  As  to  the 
necessity  of  cross  bill  to  establish  an  agreement  or  conveyance,  where  a  bill  is 
filed  to  set  aside  such  agreement  or  conveyance,  see  the  title  Cross  Bills,  vol. 
5,  pp.  135,  136.  As  to  questions  arising  in  suit  to  reform  a  contract  relating  to 
the  principles  of  res  ad  judicata  and  the  giving  of  full  faith  and  credit  to  the 
judgment  of  a  court  of  another  state,  see  the  title  Insurance,  vol.  7,  pp.  204, 
205.  See,  also,  the  titles  Foreign  Judgments,  Records  and  Judicial  Pro- 
ceedings, vol.  6,  p.  335  ;  Res  Adjudicata.  As  to  setting  aside  assignments  for 
the  benefit  of  creditors,  see  the  title  Assignments  for  TjEnefit  of  Creditors, 
vol.  2,  p.  631.  As  to  rescission  of  contract  assigning  judgment,  see  the  title 
Judgments  and  Decrees,  vol.  7,  p.  602.  As  to  cancellation  or  rescission  of 
charter  party,  see  the  title  Ships  and  Shipping.  As  to  rescission  of  railroad 
leases,  see  the  title  Railroads,  ante,  p.  455.  As  to  recovery  of  payments'  made 
under  contract  which  has  been  rescinded,  see  the  title  Payment,  vol.  9,  pp.  347. 
348. 

I.   Rescission  and  Cancellation. 

A.  Jurisdiction  and  Nature  of  Remedy. — While  courts  of  equity  possess 
power  to  rescind  or  cancel  contracts,^  this  is  justly  deemed  an  exertion  of  a 
most  extraordinary  power, ^  and  such  power  ought  not  to  be  exercised  except  in 

1.    Jurisdiction  of  equity  to  rescind,  etc.  L.    Ed.    501;    United    States    v.    American 

— Ivinson    i:    Hutton.    98    U.    S.    79,    82.    25  Bell    Tel.    Co.,    128    U.    S.    315,    359,    32    L. 

L.   Ed.  66;   Atlantic   D«laine  Co.  v.  James,  Ed.    450;    Terry   v.    Sharon,    131    U.    S.   40, 

94    U.    S.    207,    214,   24    L.    Ed.    112;    Max-  49,  33   h-   Ed.  94.     See  post,  "Grounds  for 

well   Land-Grant  Case,  121   U.  S.  325,  380,  Relief."  I,  B. 

30  L.  Ed.  949;  Union  R.  Co.  v.  Dull.  124  2.     Extraordinary    power. — Marble    Co. 

U.    S.    173,    183,    31    L.    Ed.    417;    Veazie   v.  r.  Ripley,  10  Wall.  339.  354.  19  L.   Ed.  955; 

Williams,  8  How.  134,  157,  12  L.  Ed.  1018;  Veazie  v.  Williams,  8  How.    134,157,12    L. 

Insurance   Co.  v.   Bailey,  13  Wall.  616,  20  Ed.  1018;  Atlantic  Delaine  Co.  v.  James,  94 
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a  clear  case.^  The  rules  of  law  relating  to  specific  performance,  and  those  ap- 
plied to  the  rescission  of  contracts,  altliough  not  identically  the  same,  have  a 
near  affinity  to  each  other,"*  and  a  court  of  chancery  will  often  refuse  to  enforce 
a  contract,  when  it  would  also  refuse  to  annul  it ;  in  such  a  case,  the  parties  are 
left  to  their  remedy  at  law.^ 

B.  Grounds  for  Relief — 1.  In  General. — It  is  no  ground  for  rescinding 
a  contract  that  it  has  become  more  burdensome  in  its  operation  upon  the  com- 
plainant than  was  anticipated.*^  If  parties  make  contracts  where  there  is  no 
fraud,  upon  contingencies  uncertain  to  both,  with  equal  means  of  information, 
the  courts  cannot  undertake  to  set  them  aside."  Quaere,  whether  the  want  of 
acknowledgment  is  a  proper  ground  for  setting  aside  a  deed.^ 

2.  Mistake  or  Ignorance — a.  In  General. — While  it  is  a  common  head  of 
equity  jurisdiction  to  rescind,  set  aside,  or  cancel  contracts  or  instruments  on  the 
ground  of  mistake,  accident  or  fraud,'^  yet  this  is  an  exertion  of  a  most  extraor- 


U.  S.  207,  214,  24  L.  Ed.  112;  Maxwell  Land- 
Grant  Case,  121  U.  S.  325,  380,  30  L.  Ed. 
949;  Union  R.  Co.  v.  Dull,  124  U.  S.  173, 
183,   31    L.    Ed.    417. 

3.  Power  exercised  only  in  clear  case. — 
See  post,  "Weight  and  butticiency,"  I,  H, 
6,    c. 

4.  Principles  of  rescission  and  specific 
performance  similar. —  Boyce  v.  Grundy,  3 
Pet.  210,  217,  7  L.  Ed.  055.  See  the  title 
SPECIFIC    PERFORMANCE. 

5.  Jackson  v.  Ashton,  11  Pet.  229,  9  L. 
Ed.  698;  Hepburn  v.  Dunlop,  1  Wheat. 
179,   4  L.   Ed.  65. 

Although  a  contract  is  ultra  vires  of  the 
defendant,  and  therefore  does  not  bind 
either  party,  and  neither  party  can  main- 
tain a  suit  upon  it,  at  law  or  in  equity, 
against  the  other,  it  does  not  follow  that 
a  suit  to  set  aside  and  cancel  the  contract 
can  be  maintained.  St.  Louis,  etc.,  R.  Co. 
V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393, 
406,    36   L.    Ed.    738. 

6.  Contract  more  burdensome  than  an- 
ticipated.— Marble  Co.  v.  Ripley,  10  Wall. 
339,   355,    19   L.    Ed.   955. 

If  the  contract  has  become  unequal  or 
unconscionable,  that  might  possibly  be  a 
reason  why  a  court  should  refuse  to  de- 
cree its  specific  performance;  but  it  has 
nothing  to  do  with  the  question  whether 
it  should  be  ordered  to  be  canceled.  It 
is  not  the  province  of  a  court  of  equity 
to  undo  a  bargain  because  it  is  hard. 
Marble  Co.  v.  Ripley,  10  Wall.  339,  355, 
19  L.  Ed.  955.  See  the  title  SPECIFIC 
PERFORMANCE. 

Where  a  corporation,  by  its  own  volun- 
tary act,  has  bought  lands  charged  by 
covenants  inseparable  from  the  deed  by 
which  the  land  was  originally  conveyed, 
and  which  were  part  of  the  consideration 
of  the  grant,  a  court  of  equity  cannot 
strike  out  a  part  of  the  covenants,  because 
though  originally  intended  to  operate  for 
the  equal  benefit  of  both  parties,  they 
have  become  in  progress  of  time  oppress- 
ive and  burdensome  to  the  grantee;  or 
because  the  purchase  would  make  the 
corporation  partners  with  the  grantor  in 
working  the  land,  whether  they  would  or 
not,  contrary  to  their  duties  as  a  cor- 
poration, and  the  contract  would  thus  be- 


come one  restraining  the  alienability  of 
property.  Marble  Co.  v.  Ripley,  10  Wall. 
339,  19  L.  Ed.  955.  See  the  title  CORPO- 
RATIONS,  vol.   4,   p.   621. 

7.  Gavinzel  v.  Crump,  22  Wall.  308,  321, 
22   L.   Ed.   783. 

8.  Want  of  acknowledgement  of  deed. 
— Mackall  v.  Casilear,  137  U.  S.  556  34  L. 
Ed.  776.  See  the  title  ACKNOWL- 
EDGEMENTS,   vol.    1,    p.    76. 

9.  Mistake  or  fraud — In  general. — Vea- 
zie  V.  Williams,  8  How.  134,  157,  12  L.  Ed. 
1018;  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  231,  20  L.  Ed.  617;  Moore  v. 
Robbins,  96  U.  S.  530,  24  L.  Ed.  848; 
McQuiddy  v.  Ware,  20  Wall.  14,  22  L. 
Ed.  311;  Ivinson  v.  Hutton,  98  U.  S.  79, 
82,  25  L.  Ed.  66;  Ward  v.  Sherman,  192 
U.  S.  168,  176,  48  L.  Ed.  391;  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  280,  30 
L.  Ed.  949;  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  316,  31  L. 
Ed.  182;  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  31  L.  Ed.  747;  Wil- 
liams V.  United  States,  138  U.  S.  514,  517, 
34  L.  Ed.  1026;  McLean  v.  Ciapp,  141 
U.  S.  429,  432,  35  L.  Ed.  804;  Grymes  r. 
Sanders,  93  U.  S.  55,  62,  23  L.  Ed.  798; 
United  States  v.  Budd,  144  U.  S.  154,  161, 
36  L.  Ed.  384;  Schroeder  v.  Young,  161 
U.  S.  334,  345,  40  L.  Ed.  721;  GraflFam  v. 
Burgess,  117  U.  S.  180,  29  L.  Ed.  839; 
United  States  v.  American  Bell  Tel.  Co.. 
167  U.  S.  224,  240,  42  L.  Ed.  144;  Allen 
7'.  Hammond,  11  Pet.  63,  9  L.  Ed.  633; 
Hearne  z\  Marine  Ins.  Co.,  20  Wall.  488. 
490,  22  L.  Ed.  395;  Equitable  Ins.  Co.  v. 
Hearne,  20  Wall.  494,  22  L.  Ed.  398:  Mnf- 
fett,  etc.,  Co.  r.  Rochester,  178  U.  S.  373, 
384,  44  L.  Ed.  1108;  Lavcr  Z'.  Dennett,  109 
U.  S.  90,  97.  27  L.  Ed.  867;  Atlantic  De- 
laine Co.  7'.  James.  94  U.  S.  207.  214,  24 
L.  Ed.  112;  Marble  Co.  z-.  Riplev,  10 
Wall.  339.  354,  19  L.  Ed.  955;  Insurance 
Co.  v.  Bailey,  13  Wall.  616,  20  L.  Ed.  501; 
United  States  z\  American  Bell  Tel.  Co.,  , 
128  U.  S.  315,^359,  32  L.  Ed.  4.50;  Terry 
7'.  Sharon,  131  U.  S.  40,  49,  33  L.  Ed.  94; 
Union  R.  Co.  7-.  Dull,  124  U.  S.  173.  183, 
31  L.  Ed.  417;  Burnhisel  v.  Firman,  22 
W^^ll.  170,  17Si.  22  L.  Ed.  766.  See  post, 
"Reformation,"    IT. 

Principle    applied    in    the   case    of   deeds 
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dinary  power, ^^  and  it  ought  not  to  be  exercised  except  in  a  clear  case.^^  The 
burden  of  proof  to  show  grounds  justifying  the  exercise  of  such  a  power  rests 
on  the  plaintifif  and  not  on  the  defendant. i-  A  mistake  on  one  side  may  be  a 
ground  for  rescinding  a  contract, ^^  but  not  for  reforming  it.^-*  Equity  will  not 
rescind  an  agreement  for  a  mutual  mistake  in  the  terms  of  the  contract,  where 
an  offer  was  made  to  make  the  correction  as  soon  as  the  mistake  was  dis- 
covered.'^ 

b.  Mistake  of  Fact. — The  mistake  for  which  a  court  of  equity  will  grant  re- 
lief by  rescinding  or  canceling  ao  instrument,  is,  in  general  a  mistake  of  facts 
material  to  its  operation. '•^ 

c.  Mistake  of  Law. — A  misrepresentation  of  mistake  of  law  will  not  vitiate  a 
contract,  where  there  is  no  misunderstanding  of  the  facts.'" 

3.  Fraud. — It  is  well  settled  that  a  court  of  equity  will  rescind  or  cancel  a 
contract  or   instrument   on   the   ground   of   fraud   or   misrepresentation, ^^   where 


or  other  instruments  executed  by  mistake 
or  inadvertence  or  upon  false  suggestions 
of  agents.  Germania  Iron  Co.  v.  United 
States,  165  U.  S.  379,  383,  41  L.  Ed.  754; 
Hughes  V.  United  States,  4  Wall.  232,  236, 
IS  L.  Ed.  303;  Emigrant  Co.  v.  County  of 
Wright.  97  U.  S.  339,  24  L-  Ed.  912.  See 
the  title  PRINXIPAL  AND  AGENT, 
vol.    9,   p.    6.40. 

Inadvertence  and  mistake  are,  equally 
with  fraud  and  wrong,  grounds  for  ju- 
dicial interference  to  divest  a  title  ac- 
quired thereby..  If,  through  inadvertence 
and  mistake,  a  wrong  description  is 
placed  in  a  deed,  and  property  not  in- 
tended to  be  conveyed  is  conveyed,  there 
cannot  be  anj'  doubt  of  the  jurisdiction 
of  a  court  of  equity  to  interfere  and  re- 
store to  the  party  the  title  which  he 
never  intended  to  convey.  So  of  any 
other  inadvertence  and  mistake,  vital  in 
its  nature,  by  which  a  title  is  conveyed 
when  it  ought  not  to  have  been  conveyed. 
Williams  v.  United  States,  138  U.  S.  514, 
517,  34  L.  Ed.   1026. 

When  by  mistake  a  tract  of  land  is 
erroneously  conveyed,  so  that  the  vendee 
has  obtained  a  title  which  does  not  be- 
long to  him,  and  before  the  mistake  is 
discovered  the  vendee  conveys  to  a  third 
party  purchasing  in  good  faith,  the  origi- 
nal owner  is  not  limited  to  a  suit  to  can- 
cel the  conveyances  and  re-establish  in 
himself  the  title,  but  he  may  recover  of 
his  vendee  the  value  of  the  land  up  to  at 
least  the  sum  received  on  the  sale,  and 
thus  confirm  the  title  of  the  innocent  pur- 
chaser. The  conveyance  to  the  innocent 
purchaser  is  equivalent  to  a  conversion 
of  personal  property.  Southern  Pac.  R. 
Co.  V.  United  States,  200  U.  S.  341,  353, 
50   L.   Ed.   507. 

If  a  life  estate  in  land  is  sold,  and  at 
the  time  of  the  sale,  the  estate  is  termi- 
nated by  the  death  of  the  person  in  whom 
the  right  vested,  a  court  of  equity  would 
rescind  the  purchase;  if  a  horse  is  sold, 
which  both  parties  believed  to  be  alive, 
the  purchaser  would  not  be  compelled  to 
pay  the  consideration.  .Mien  v.  Ham- 
mond,  n    Pet.   63,  9   L.   Ed.   633. 

As  to  setting  aside  agreement  on  ac- 
count of  mistake  in  regard  to  boundaries, 


see   the   title    BOUNDARIES,   vol.    3,   pp. 
498,    499. 

10.  Extraordinary  power. — See  ante, 
"Jurisdiction  and  Nature  of  Remedy," 
I,   A. 

11.  Power  exercised  only  in  clear  case. 
— See  post,  "Weight  and  Sufficiency,"  I, 
H,  6,  c. 

12.  Burden  of  proof. — See  post,  "Pre- 
sumptions and  Burden  of  Proof,"  I,  H, 
6,   a. 

13.  Mistake  on  one  side — Rescission. — 
Hearne  v.  Marine  Ins.  Co.,  20  Wall.  488, 
490,'  22  L.  Ed.  395;  Moffett,  etc.,  Co.  v. 
Rochester,  178  U.  S.  373,  384,  44  L.  Ed. 
1108.  See,  also.  Equitable  Ins.  Co.  v. 
Hearne,    20    Wall.    494,   22    L.    Ed.    398. 

14.  Reformation — Mistake  must  be 
mutual. — See  post,  "In  General,"  II,  B, 
1,    a. 

15.  Where  offer  made  to  correct  mis- 
take.—Laver  v.  Dennett,  109  U.  S.  90,  27 
L.    Ed.   867. 

16.  Mistake  of  facts. — Ivinson  v.  Hut- 
ton,  98  U.  S.  79,  82,  25  L.  Ed.  66;  Laver 
V.  Dennett,  109  U.  S.  90,  27  L.  Ed.  867; 
Allen  V.  Hammond,  11  Pet.  63,  9  L.  Ed. 
633.  See  post,  "Mistake  of  Fact,"  II,  B, 
1.  b.  See  the  title  MISTAKE  AND  AC- 
CIDENT,   vol.    8,   p.    422. 

17.  Mistake  of  law. — Upton  v.  Tribil- 
cock,  91  U.  S.  45,  .50.  23  L.  Ed.  203, 
citing  United  States  Bank  v.  Daniel,  12 
Pet.  32,  9  L.  Ed.  989;  Hunt  v.  Rousma- 
niere,  1  Pet.  1,  7  L.  Ed.  27;  Hunt  v. 
Rousmanier.  8  Wheat.  174,  5  L.  Ed.  589. 
See  post,  "Mistake  of  Law,"  II,  B.  1,  c. 
See,  also,  the  title  MISTAKE  AND  AC- 
CIDENT, vol.  8,  p.  423,  et  seq. 

18.  Fraud — In  general. — Boyce  v.  Grundy, 
3  Pet.  210.  215,  7  L.  Ed.  655;  Tyler 
V.  Black,  13  How.  230,  241,  14  L. 
Ed.  124;  Smith  v.  Richards,  13  Pet.  26, 
10  L.  Ed.  42;  Dickson  v.  Patterson,  160 
U.  S.  584,  40  L.  Ed.  543;  Cissel  v.  Dutch, 
125  U.  S.  171,  31  L.  Ed.  642;  Cathcart  v. 
Robinson,  5  Pet.  264,  276,  8  L.  Ed.  120; 
Allen  7'.  Hammond,  11  Pet.  63,  71,  9  L. 
Ed.  633;  Taylor  v.  Taylor,  8  How.  183, 
12  L.  Ed.  1040;  Barribcau  v.  Brant,  17 
How.  43,  15  L.  Ed.  34;  Eyre  v.  Potter, 
15  How.  42.  14  L.  Ed.  592:  Moore  v. 
Greene,    19    How.    69,    72,    15    L.    Ed,    533; 
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such  fraud  is  clearly  established,^''  and  all  of  its  essential  elements  are  present. ^o 
4.    Undue  InFIvUEnce  and  Disabii^ities. — As  to  undue  influence  as  an  ele- 


Collins  V.  Thompson,  22  How.  246,  16  L. 
Ed.  280;  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  231,  20  L.  Ed.  617;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  592, 
23  L.  Ed.  328;  Neblett  v.  Macfarland,  92 
U.  S.  101,  23  L.  Ed.  471;  Ivinson  v.  Hut- 
ton,  98  U.  S.  79,  82,  25  L.  Ed.  66;  United 
States  V.  Minor,  114  U.  S.  233,  29  L.  Ed. 
110;   Conley  v.  Nailor,   118   U.   S.  127,  134, 

30  L.  Ed.  112;  Hunt  v.  Oliver,  118  U.  S. 
211,  220,  30  L.  Ed.  128;  Buzard  v.  Hous- 
ton, 119  U.  S.  347,  352,  30  L.  Ed.  451; 
Jones  V.  Bolles,  9  Wall.  364,  369,  19  L. 
Ed.   734;   Tufts  v.   Tufts,   123   U.    S.   76,   77, 

31  E-  Ed.  91;  Southern  Development  Co. 
V.  Silva,  125  U.  S.  247,  248,  31  L.  Ed. 
678;   Hoyt  v.  Hanbury,  128  U.  S.  584,  585, 

32  L.  Ed.  565;  Moore  v.  Crawford,  130  U. 
S.  122,  128,  32  L.  Ed.  878;  Synnott  v. 
Shaughnessy,  130  U.  S.  572,  573,  575,  32 
L.  Ed.  1038;  Farrar  v.  Churchill,  135  U. 
S.  609,  615,  620,  34  L.  Ed.  246;  St.  Louis, 
etc.,  R.  Co.  V.  Terre  Haute,  etc.,  R.  Co., 
145  U.  S.  393,  407,  36  L-  Ed.  738;  Oteri 
V.  Scalzo,  145  U.  S.  578,  588,  36  L.  Ed. 
824;  Farnsworth  v.  Duffner,  142  U.  S.  43, 
47,  35  L.  Ed.  931;  Ellis  v.  Davis,  109 
U.  S.  485,  503,  27  L.  Ed.  1006;  Slaughter 
V.  Gerson,  13  Wall.  379,  383,  20  L.  Ed. 
627;  Ware  v.  Galveston  City  Co.,  146  U. 
S.  102,  116,  36  L.  Ed.  904;  Turner  v.  Ward, 
154  U.  S.  618,  619,  23  L.  Ed.  391;  Johans- 
son V.  Stephanson,  154  U.  S.  625,  23  L. 
Ed.  1009;  Wehrman  v.  Conklin,  155  U.  S. 
314,  328^  39  L.  Ed.  167;  Clark  v.  Reeder, 
158  U.  S.  505,  523,  524,  39  L.  Ed.  1079; 
Lalone  v.  United  States,  164  U.  S.  255, 
257,  41  L.  Ed.  425;  Cable  v.  United  States 
Life  Ins.  Co.,  191  U.  S.  288,  305,  48  L. 
Ed.  188;  Insurance  Co.  ?;.  Bailey,  13  Wall. 
616,  20  L.  Ed.  501;  Shappirio  v.  Gold- 
berg, 192  U.  S  232,  241,  48  L.  Ed.  419; 
Connor  v.  Featherstone,  12  Wheat.  199, 
6  L.  Ed.  601;  Jenkins  v.  Pye,  12  Pet.  241, 
9  L.  Ed.  1070;  Veazie  v.  Williams.  8  How. 
134,  12  L.  Ed.  1018;  Russell  v.  Southard, 
12  How.  139,  13  L.  Ed.  927;  Moore  v. 
Robbins,  96  U.  S.  530,  535,  24  L.  Ed.  848; 
Oglesby  v.  Attrill,  105  U.  S.  605,  611.  26 
L.  Ed.  1186;  Griffith  z'.  Godey,  113  U.  S. 
89,  28  L.  Ed.  934;  Thackrah  v.  Haas,  119 
U.  S.  499,  501,  30  L.  Ed.  486;  Kirby  7'. 
Lake  Shore,  etc..  Railroad,  120  U.  S.  130, 
30  L.  Ed.  569;  Colorado  Coal,  etc.,  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  Ed.  182; 
United  States  7'.  San  Jacinto  Tin  Co.,  125 
U.  S.  273,  31  L.  Ed.  747;  United  States 
7'.  American  Bell  Tel.  Co..  128  U.  S.  315, 
32  L.  Ed.  450;  Arrowsmith  v.  Gleason, 
129  U.  S.  86,  100.  32  L.  Ed.  630;  Norris 
V.  Haegin,  136  U.  S.  386,  387,  34  L.  Ed. 
424;  Mackall  ?'.  Casilcar,  137  U.  vS.  ,'556, 
34  L.  Ed.  776:  Felix  v.  Patrick,  145  U. 
S.  317,  36  L.  Ed.  719;  Lantry  v.  Wallace. 
182  U.  S.  536,  45  L.  Ed.  1218;  National 
Bank,  etc.,  Co.  7'.  Petrie,  189  U.  S.  423. 
47  L.  Ed.  879;  Hoffman  v.  Ovcrbey,  137 
U.   S.   465.   471.  34   L.   Ed.   754:   Hartshorn 


V.  Day,  19  How.  211,  222,  15  L.  Ed.  605. 
See,  also,  Boyce  v.  Grundy,  9  Pet.  275,  9 
L.  Ed.  127.  See  ante,  "Mistake  or  Igno- 
rance," I,  B,  2.  See  the  title  FRAUD 
AND  DECEIT,  vol.  6,  pp.  410,  425. 

"Courts  of  equity  will  not  only  inter- 
fere in  cases  of  fraud  to  set  aside  acts 
done,  but  they  will  also,  if  acts  have  by 
fraud  been  prevented  from  being  done  by 
the  parties,  interfere  and  treat  the  case 
exactly    as    if    the    acts    had    been    done." 

I  Story  Eq.  Jur.,  §  187.  Moore  v.  Craw- 
ford,  130  U.   S.   122,   128,  32  L.   Ed.  878. 

It  is  not  a  sufficient  ground  to  set  aside 
a  contract  for  the  purchase  of  land  for 
the  plaintiff  to  show  that  a  large  part  of 
the  lands  in  question  are  within  the  lines 
of  a  patent  older  than  the  one  under  which 
the  vendor  claims  and  that  they  are 
claimed  adversely  to  him,  especially 
when  he  only  agreed  to  convey  with  spe- 
cial warranty,  and  when  the  plaintiff 
agreed  to  pay  for  all  the  lands  covered 
by  the  certain  survey,  except  such  as 
were  shown  by  a  survey,  had  at  his  ex- 
pense, to  be  held  "by  adverse  title  and 
possession,"  constituting  a  better  title 
than  vendors.  Clark  v.  Reeder,  158  U.  S. 
505,    530,    39    L.    Ed.    1079. 

Where  the  attorney  of  the  vendor  knew 
the  truth,  the  sale  will  not  be  set  aside. 
Clark  7'.  Reeder,  158  U.  S.  505,  526,  39  L. 
Ed.    1079. 

Where  a  deed  was  executed  by  an  aged 
woman,  the  sole  surviving  executrix  of 
her  father,  with  power  under  the  will  to 
sell,  with  a  view  to  put  an  end  to  a  long 
family  litigation  in  which  some  judg- 
ments had  been  obtained,  and  other  suits 
were  then  existing,  and  who  owned  the 
whole  or  nearly  the  whole  of  the  residu- 
'ary  interest  of  the  estate;  and  the  settle- 
ment was  made  with  deliberation,  and  un- 
der advice  of  business  friends,  and  the 
consideration  of  the  deed  was  a  sum  of 
money  in  hand,  with  a  stipulation  on  the 
part  of  the  grantee,  that  he  would  pay  over 
any  surplus  which  the  lands  might  yield 
after  paying  all  reasonable  expenses  and 
legal  claims — this  deed  cannot  be  set  aside 
on  the  ground  of  fraud.     Gratz  7'.   Cohen, 

II  How.   1,   13   L.   Ed.  579. 

As  to  the  setting  aside  of  an  auction 
sale  on  the  ground  of  fraud,  see  the  title 
AUCTIONS  AND  AUCTIONEERS, 
vol.   2,   pp.   746,   747,   748. 

As  to  the  remedy  of  the  United  States 
in  a  court  of  equity  to  set  aside  or  annul 
a  patent  for  land,  on  the  ground  of  fraud 
in  procuring  its  issue,  see  the  title  PUB- 
LIC LANDS,  ante.  p.  1. 

19.  Must  be  clearly  established. — See 
post,  "Weight  and  Sufficiency."  T,  H,  6,  c. 

20.  Essential  elements. — .\s  to  what 
constitutes  fraud  or  deceit,  which  is  reme- 
diable at  law  or  in  equity,  see  the  title 
FRAUD   AND   DECEIT,   vol.   6,   p.   39L 
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ment  ii>validating  contracts  and  as  a  ground  for  setting  them  aside,  see  the  title 
Undue  Influence.  As  to  setting  aside  contracts  and  conveyances  between 
parent  and  child  on  the  ground  of  undue  influence,  see  the  title  Parent  and 
Child,  vol.  9,  pp.  9,  10.  As  to  drunkenness  or  intoxication  as  a  ground  for  the 
cancellation  or  setting  aside  of  contracts,  see  the  title  Drunkenness,  vol.  5,  pp. 
496,  497.  As  to  duress  as  a  ground  for  avoiding  or  setting  aside  contracts,  see 
the  title  Duress,  vol.  5,  pp.  683,  684.  As  to  insanity,  weakness  of  mind  or 
mental  incapacity  as  a  ground  for  setting  aside  contracts,  see  the  title  Insanity, 
vol.  6,  p.  1074,  et  seq. 

5.  Want,  Failure  or  Inadequacy  oe  Consideration. — Where  there  is  a 
want  of  consideration  or  where  the  consideration,  which  both  parties  believed  to 
exist  at  the  time  of  entering  into  the  contract,  has  failed  prior  thereto,  a  court 
of  equity  will  rescind  the  contract  and  order  it  to  be  delivered  up  and  canceled. ^^ 
But  a  court  of  equity  will  not,  for  an  alleged  want  of  consideration,  set  aside  a 
contract  which  is  clothed  witli  the  highest  solemnities  known  to  the  law,  e.  g.,  a 
contract  under  seal,  duly  acknowledged,  and  placed  upon  the  public  records, 
such  contract  purporting  upon  its  face  a  consideration. 22  A  deed  based  upon  a 
good  consideration  will  not  be  set  aside  or  annulled. ^-'^  Mere  inadequacy  of 
consideration  does  not  constitute  per  se  a  distinct  ground  for  the  annulment  of 
contracts  in  equity.^*  However,  a  contract  may  be  set  aside  where  the  consid- 
eration is  grossly  inadequate.^^ 

6.  Failure  or  Incapacity  to  Perform  Obligations  of  Contract^ — a.  In 
General. — Where  a  party  to  a  contract  has  failed  to  perform,  and  cannot  per- 
form, his  part  of  the  contract,  a  court  of  equity  will  annul  the  contract  at  the 
suit  of  the  injured  party  seasonably  instituted. -° 


21.  Want  or  failure  of  consideration. — 
Allen  V.  Hammond,  11  Pet.  63,  9  L.  Ed. 
633. 

22.  Contract  purporting  consideration 
on  its  face. — Jackson  v.  Ashton,  11  Pet. 
?.29,   248,   9    L.    Ed.    69S. 

23.  Good  consideration. — A  deed  made 
by  a  father  for  the  benefit  of  his  illegiti- 
mate child,  is  upon  good  consideration, 
and  when  based  upon  such  consideration, 
will  not  be  set  aside  or  annulled.  Conley 
V.  Nailor,  118  U.  S.  127,  134,  30  L.  Ed. 
112,  citing  Gay  v.  Parpart,  106  U.  S.  679, 
27    L.    Ed.    256. 

24.  Mere  inadequacy  of  consideration. 
—Eyre  f.  Potter,  15  How.  42,  59,  60,  14 
L.  Ed.  592.  See,  also,  Barribeau  v.  Brant, 
17  How.  43,  15  L.   Ed.  34. 

Where  a  widow  filed  a  bill  in  chancery, 
complaining  that  immediately  upon  the 
death  of  her  husband,  the  son  of  that  hus- 
band, together  with  another  person,  had 
imposed  upon  her  by  false  representa- 
tions, and  induced  her  to  part  with  all 
her  right  in  her  husband's  estate  for  an 
inadequate  price,  the  evidence  in  the  case 
did  not  sustain  the  allegation.  It  will 
not  do  to  set  up  mere  inadequacy  of  price 
as  a  cause  for  annulling  a  contract  made 
by  persons  competent  and  willing  to  con- 
tract, and,  besides,  there  were  other  con- 
siderations acting  upon  the  widow  to  in- 
duce her  to  make  the  contract.  Eyre  v. 
Potter,    15   How.    42,   14    L.    Ed.    592. 

As  to  inadequacy  of  price  as  ground  for 
setting  aside  judicial  sale,  see  the  title 
JUDICIAL  S.M.EvS.  vol.  7.  p.  727,  et  seq. 

25.  Gross  inadequacy. — Allore  v.  Jewell, 
94    U.    S.    506,    24    L.    Ed.    260;    Griffith    v. 


Godey,  113  U.  S.  89,  95,  28  L.  Ed.  934; 
Emigrant  Co.  v.  County  of  Wright,  97  U. 
S.  339,  24  L.  Ed.  912;  Thackrah  v.  Haas 
119  U.  S.  499,  30  L.  Ed.  486;  Harding  v. 
Handy,  11  Wheat.  103,  124,  6  L.  Ed.  429; 
Eyre  v.  Potter,  15  How.  42,  60,  14  L. 
Ed.   592. 

Where  a  person  desired  to  purchase 
land  from  a  party  who  was  ignorant  that 
he  had  any  title  to  it,  or  where  the  land 
was  situated;  and  the  purchaser  made 
fraudulent  representations  as  to  the  quan- 
tity and  quality  of  the  land,  and  also,  as 
to  a  lien  which  he  professed  to  have  for 
taxes  which  he  had  paid;  and  finally 
bought  the  land  for  a  grossly  inadequate 
price,  the  sale  will  be  set  aside.  Tyler 
V.   Black,   13   How.  230,   14  L.   Ed.   124. 

As  to  gross  inadequacy  of  considera- 
tion coupled  with  weakness  of  mind  as  a 
ground  for  setting  aside  contracts,  see  the 
title  INSANITY,  vol.  6.  p.  1074,  et  seq. 
.  26.  Failure  or  incapacity  to  perform.^ 
Skillern  v.  May,  4  Cranch  137,  2  L.  Ed. 
574.  See,  also.  Ward  v.  Sherman,  192  U. 
S.    168,   175,   48    L.    Ed.    391. 

A  court  of  equity  will  rescind  a  contract 
for  the  purchase  of  land  because  of  the 
inability  of  the  vendor  to  make  a  suffi- 
cient title  to  the  land  sold  by  him.  Adams 
v.  Henderson,  168  U.  S.  573,  579,  42  L. 
Ed.  584.  See  post,  "Defect  of  Title,"  I, 
B,   6,  b. 

The  alienage  of  the  vendee  and  his 
consequent  incapacity  to  hold  land,  held 
to  be  an  insufficient  ground,  under  the  cir- 
cumstances of  the  case,  to  entitle  the 
vendor  to  a  decree  for  rescinding  a  con- 
tract for  the  sale  of  lands,  though  it  may 
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b.  Defect  of  Title. — For  instances  in  which  bills  to  rescind  contracts  for  the 
purchase  and  sale,  or  exchange  of  lands,  on  the  ground  of  defect  of  title,  have 
been  dismissed,  see  note.-" 

C.  Conditions  of  Relief — 1.  In  General. — An  instrument  or  contract  will 
not  be  canceled  or  rescinded  where  it  is  impossible  for  the  courts  to  thereby  give 
any  effectual  and  practical  relief  to  the  plaintiff'. ^^ 

2.  Application  of  Equitable  Maxims. — He  Who  Seeks  Equity  Must  Do 
Equity. — See  post,  "Restoration  or  Offer  to  Restore  Original  Status,"  I,  C,  6. 
See.  also,  the  title  Maxims,  vol.  8,  p.  313,  et  seq. 

He  Who  Comes  into  Equity  Must  Come  with  Clean  Hands. — See  the 
title  Maxims,  vol.  8,  p.  315,  et  seq. 

Parties  in  Pari  Delicto. — As  to  right  to  relief  where  the  parties  to  an  illegal 
contract  are  in  pari  delicto,  see  post,  "Illegal  or  Void  Contracts,"  I,  E,  14. 

3.  Inadequacy  of  Remedy  at  Law. — A  court  of  equity  will  not  entertain 
jurisdiction  to  rescind  or  cancel  a  contract  or  instrument  where  the  complainant 
has  a  plain,  adequate  and  complete  remedy  at  law.-^     But  where  there  is  no  such 


afford  a  reason  for  refusing  a  specific  per- 
formance, as  against  the  vendee.  Hep- 
burn V.  Dunlop,  1  Wheat.  179,  4  L.  Ed. 
65.  See  the  title  SPECIFIC  PERFORM- 
ANCE. 

Where  a  water  company  contracted 
with  a  city  to  supply  it  with  water,  the 
failure  of  the  company  after  a  reasonable 
time,  to  comply  with  the  conditions  of 
the  contract  as  to  the  quantity  and  quality 
of  the  water,  gave  the  city  a  right  to 
treat  the  contract  as  terminated,  and  to 
invoke  the  aid  of  a  court  of  equity  to 
enforce  its  rescission.  A  suit  for  a  spe- 
cific performance  of  the  contract,  or  a 
suit  to  recover  damages  for  its  nonper- 
formance, would  be  a  wholly  inadequate 
remedy  in  such  a  case.  Farmers'  Loan, 
etc.,  Co.  V.  Galesburg,  133  U.  S.  156,  179, 
33    L.    Ed.    573. 

Contract  fully  executed  by  one  party. — 
The  rule  is  especially  applicable.  Chap- 
man 7:  County  of  Douglas,  107  U.  S.  348, 
355.   27    L.    Ed.    378. 

Executory  contract  partly  executed. — 
Marble  Co.  v.  Ripley,  10  Wall.  339,  355,  19 
L.  Ed.  955.  See  post,  "Inadequacy  of 
Remedy  at  Law,"  I,  C,  3. 

The  inability  of  the  vendor  to  make  a 
good  title,  at  the  time  the  decree  is  pro- 
nounced, though  it  forms  a  sufficient 
ground  for  refusing  a  specific  performance, 
will  not  authorize  a  court  of  equity  to  re- 
scind the  agreement,  in  a  case  where  the 
parties  have  an  adequate  remedy  at  law 
for  its  breach.  Hepburn  v.  Dunlop,  1 
Wheat.  179.  4  L.  Ed.  65.  See  post,  "De- 
fect of  Title."  T.  B.  fi.  b.  See  the  title 
SPECIFIC    PERFORMANCE. 

27.  Defective  title. — See  ante,  "In  Gen- 
eral," I,  B,  6,  a;  post,  "Nature  of  Relief 
Afforded."  II.  D.  And  see  Orr  v.  Hodg- 
son. 4  Wheat.  453.  4  L.  Ed.  613;  Carneal 
r.  Banks,  10  Wheat.  181.  6  L.  Ed.  298; 
Mason  ?;.  Muncaster,  9  Wheat.  445,  6  L. 
Ed.    131. 

28.  Where  no  practical  relief  can  be 
given. — Security,  etc.,  Ins.  Co.  7'.  Prewitt, 
200  U.  S.  446,  450,  50  L.  Ed.  545.  See  post, 
"Illegal  or  Void  Contracts,"  I,  E,  14. 


Where  an  instrument  has  ceased  to 
have  any  effect,  this  renders  it  impossible 
for  a  court  to  grant  any  effectual  relief  by 
way  of  its  cancellation.  Thus  the  can- 
cellation of  a  revocation  of  a  permit  to 
do  business  when  the  permit  itself  has  be- 
come of  no  effect  by  virtue  of  the  lapse 
of  time,  would  be  useless,  and  would  give 
no  practical  relief  to  the  plaintiff. 
Security,  etc.,  Ins.  Co.  v.  Prewitt,  200  U. 
S.  446,  449,  50  L.  Ed.  545,  citing  Mills  v. 
Green,  159  U.  S.  651,  40  L.  Ed.  293;  Ten- 
nessee V.  Condon,  189  U.  S.  64,  47  L.  Ed. 
704;  Jones  v.  Montague,  194  U.  S.  147,  43 
L.    Ed.   913. 

When  a  contract  for  sale  of  lands  is 
fully  executed  by  a  conveyance  with  a 
covenant  of  warranty,  and  the  payment 
of  the  purchase  money,  the  remefly  for 
a  defect  of  title  is  by  an  action  on  the 
covenant.  A  party  declining  to  pursue 
that  remedy,  and  applying  to  a  court  of 
equity  to  rescind  the  entire  contract,  must 
show  very  clearly  that  such  a  rescission 
is  necessary  to  the  ends  of  justice.  When, 
therefore,  it  appears  that  at  the  time  of 
the  hearing  the  vendor  is  able  to  remedy 
the  supposed  defect  in  his  title,  and  in 
point  of  fact  secures  and  tenders  to  the 
vendee,  at  his  own  cost,  a  perfect  title, 
unless  the  vendee  shows  .great  loss,  in- 
jury, or  damage  by  the  delay  in  perfect- 
ing the  title,  a  rescission  of  the  contract 
will  not  be  decreed.  The  court,  as  a  gen- 
eral rule  would  not  be  authorized  to  de- 
cree a  rescission,  if  compensation  could 
be  made  for  the  injury  arising  from  the 
delay  in  making  good  the  original  de- 
fect in  the  title.  Kimball  7:  West,  15 
Wall.  377,  379,  21  L.  Ed.  95.  citing,  Hep- 
burn 7'.  Dunlop,  1  Wheat.  179,  4  L.  Ed. 
65;  Buchannon  7:  Upshaw.  1  How.  56,  11 
L.  Ed.  46;  Galloway  v.  Finlcv,  12  Pet.  264, 
9  L.  Ed.  1079.  See  post.  "Inadequacy  of 
Remedy  at    Law."    I,   C,   3. 

Instrument  void  on  face. — See  post, 
"Illegal    or  Void    Contracts."   T,   E.   1(. 

29.  No  relief  where  remedy  at  law  ade- 
auate.— Marble  Co.  ?-.  Ripley,  10  Wall 
339,  355,  19  L.  Ed.  955;  Hepburn  7'.   Dun- 
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remedy  at  law  or  the  relief  in  equity  is  more  effectual,  a  court  of  equity  will 
entertain  jurisdiction.^" 

4.  Promptitude  in  Skeking  Relief. — Where  a  party  desires  to  rescind  or 
cancel  a  contract  or  instrument  upon  the  ground  of  mistake  or  fraud  or  for 
other  cause,  he  must,  upon  the  discovery  of  the  facts,  at  once  or  within  a  rea- 
sonable  time  announce   his   purpose  and  adhere  to  it.^^     And  application   to  a 


lop,  1  Wheat.  179,  4  L.  Ed.  65;  Buzard  v. 
Houston,  119  U.  S.  347,  353,  30  L.  Ed.  451; 
Kimball  v.  West,  15  Wall.  377,  379,  21  L. 
Ed.  95;  Insurance  Co.  v.  Bailey,  13  Wall. 
016,  20  L.  Ed.  501;  Wehrman  v.  Conklin, 
155  U.  S.  314,  328,  39  L.  Ed.  167.  See,  also, 
United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  224,  266,  42  h-  Ed.  144.  See 
ante,  "Failure  or  Incapacity  to  Perform 
Obligations  of  Contract,"  I,  B,  6.  See  the 
titles  EQUITY,  vol.  5,  p.  815,  et  seq.; 
FRAUD  AND  DECEIT,  vol.  6,  p.  426. 

As  where  the  alleged  misrepresenta- 
tions and  suppressions  can  be  established 
in  a  defense  at  law.  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288,  305,  48 
L.  Ed.  188';  Insurance  Co.  v.  Bailey,  13 
Wall.  616,  20  L.  Ed.  501.  See,  also.  Life 
Ins.  Co.  V.  Bangs,  103  U.  S.  780,  782,  26 
L.  Ed.  608:  Marine  Ins.  Co.  ■:-.  Hodgson, 
7  Cranch  332,  3   L.   Ed.   362. 

30.  Where  no  remedy  at  law  or  remedy 
ineflfectual. — Farmers'  Loan,  etc.,  Co.  v. 
Galesburg,  133  U.  S.  156,  179,  33  L.  Ed. 
573;  Wehrman  v.  Conklin,  155  U.  S.  314, 
328,  39  L.  Ed.  167;  Schroeder  zk  Young, 
161  U.  S.  334,  345,  40  L.  Ed.  721;  Louis- 
ville, etc.,  R.  Co.  V.  Louisville  Trust  Co., 
174  U.  S.  552,  567,  43  L.  Ed.  1081;  Bovce 
V.  Grundy.  3  Pet.  210,  214,  7  L.  Ed.  6"55; 
Jones  ju.  Bolles,  9  Wall.  364,  369,  19  L. 
Ed.  734;  Buzard  v.  Houston,  119  U.  S. 
347,  352,  30  L.  Ed.  451.  See,  also.  Cable 
V.  United  States  Life  Ins.  Co.,  191  U.  S. 
288,  303,  48  L-  Ed.  188.  See  ante,  "Failure 
or  Incapacity  to  Perform  Obligations  of 
Contract,"  I,  B,  6.  See  the  title 
EQUITY,  vol.  5,  p.  820,  et  seq. 

As  to  rescission  of  agreements  in  equity 
to  prevent  a  multiplicity  of  suits,  where 
the  remedy  at  law  is  inadequate,  see  the 
titles  FRAUD  AND  DECEIT,  vol.  6.  p. 
426;  MULTIPLICITY  OF  SUITS,  vol. 
8,    pp.    539,    543. 

It  is  not  an  answer  to  an  application  to 
.a  court  of  chancery  for  relief  in  rescind- 
ing a  contract,  to  say  that  the  fraud  al- 
leged is  partial,  and  might  be  the  sub- 
ject of  compensation  by  a  jury;  the  law, 
which  abhors  fraud,  does  not  permit  it  to 
purchase  indulgence,  dispensation  or 
absolution.  Boyce  v.  Grundy,  3  Pet.  210, 
7  L.  Ed.  655.  See.  also.  Boyce  7'.  Grundy, 
9  Pet.  275,  9  L.  Ed.  127.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  182. 

There  is  a  class  of  cases  which  hold 
that  where  there  is  actual  fraud  no  rem- 
edy at  law  is  complete  and  ade(|uate,  ex- 
cept that  which  removes  the  fraudulent 
title.  Wehrman  v.  Conklin,  155  U.  S.  314, 
33ft.  39  L.   Ed.   167. 

Where    title    to    real    property    is    con- 


cerned, equity  has  a  concurrent  jurisdic- 
tion, because  it  may  not  only  enjoin  an 
action  at  law,  but  may  order  a  cancella- 
tion of  the  fraudulent  conveyance,  and 
prohibit  the  bringing  of  further  suits  at 
law  upon  the  fraudulent  title,  and  thus 
afford  a  more  complete  relief  than  is  pos- 
sible in  a  court  of  law.  Wehrman  v. 
Conklin,  155  U.   S.  314,  328,  39  L.   Ed.   167. 

Where  a  judgment  creditor's  bill  is 
filed  by  the  plaintiffs,  who  claim  that  they 
have  acquired,  by  successive  assignments 
from  the  original  creditors,  a  lien  upon 
certain  lands  which  the  debtor  has  con- 
veyed in  fraud  of  the  original  creditors, 
and  the  plaintiffs  have  long  been  in  pos- 
session of  the  land;  and  the  records  of 
the  case,  through  which  the  original  pur- 
chaser at  the  execution  sale  claimed  to 
have  acquired  the  legal  title  to  the  lands, 
have  been  lost,  and  their  title,  though 
perfectly  good  in  equity,  may  be  technic- 
ally insufficient  at  law,  they  have  a  right 
to  call  upon  a  court  of  equity  for  relief 
against  such  defects.  Wehrman  v.  Conk- 
lin, 155  U.  S.  314,  329,  39  L.  Ed.  167;  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U. 
S.   417,   449.   35   L.   Ed.    1062. 

Where  fraudulent  conduct  is  imputed 
to  the  parties  conducting  a  judicial  sale, 
there  is  a  concurrent  jurisdiction  of  a 
court  of  equity,  founded  upon  its  general 
right  to  relieve  from  the  consequences  of 
fraud,  accident  or  mistake,  which  may 
be  exercised,  notwithstanding  the  statu- 
tory period  for  redemption  has  expired. 
Schroeder  v.  Young,  161  U.  S.  334,  345, 
40  L.  Ed.  721;  Graffam  v.  Burgess,  117  U. 
S.    180,   29    L.    Ed.    839. 

Where  the  object  of  a  bill  is  that  a 
guaranty  upon  a  great  number  of  nego- 
tiable bonds,  which  might  otherwise  pass 
into  the  hands  of  bona  fide  purchasers, 
be  canceled,  and  suits  upon  the  guaranty 
restrained,  because  of  facts  not  appearing 
upon  its  face,  the  relief  sought  can  only 
be  had  in  a  court  of  equitv.  Louisville, 
etc..  R.  Co.  V.  Louisville  Trust  Co.,  174 
U.  S.  552,  567,  43  L.  Ed.  1081;  Peirsoll  z: 
Elliott.  6  Pet.  95,  98,  8  L.  Ed.  332;  Grand 
Chute  V.  Winegar,  15  Wall.  373,  376.  21 
L.  Ed.  174;  Robb  v.  Vos,  155  U.  S.  13,  39 
L.    Ed.    52. 

31.  Relief  must  be  sought  promptly. — 
Grvmes  z'.  Sanders,  93  U.  S.  55,  62,  23  L. 
Ed.  798;  McLean  7'.  Clapp,  141  U.  S.  429, 
432,  35  L.  Ed.  804;  Boyce  v.  Grundy,  3 
Pet.  210,  215,  7  L.  Ed.  655;  Moore  v. 
Greene.  19  How.  69.  15  L.  Ed.  533;  Twin- 
Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587, 
592,  23  L.  Ed.  328;  Badger  v.  Badeer,  2 
Wall.  87,  17  L.  Ed.  836:  Marsh  z).  Whit- 
more,   21   Wall.   178,   22   L.   Ed.   482;    Har- 
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court  of  equity  to  enforce  such  a  rescission  must  also  be  made  within  a  reason- 
able time.^^  If  the  plaintilT  be  silent,  and  continue  to  treat  the  property  as  his 
own,  he  will  be  deemed  to  have  waived  the  objection,  and  will  be  conclusively 
bound  by  the  contract  as  if  the  mistake  or  fraud  had  not  occurred.^^  As  the 
courts  have  never  prescribed  any  specific  period  as  applicable  to  every  case  like 
the  statute  of  limitations,  the  determination  as  to  what  constitutes  a  reasonable 
time  in  any  particular  case  must  be  arrived  at  by  a  consideration  of  all  its  ele- 
ments which  afifect  that  question.^"* 


wood  V.  Railroad  Co.,  17  Wall.  78,  21  L. 
Ed.  558;  Allore  v.  Jewell,  94  U.  S.  50G, 
513,  24  L.  Ed.  2G0;  Hunt  z>.  Oliver,  118 
U.  S.  211,  220,  30  L.  Ed.  128;  Norris  v. 
Haggin,  136  U.  S.  386,  387,  34  L.  Ed.  424; 
Ward  V.  Sherman,  192  U.  S.  168,  175,  48 
L.  Ed.  391;  Shappirio  v.  Goldberg,  192  U. 
S.  232,  242,  48  L.  Ed.  419;  McQuiddy  v. 
Ware,  20  Wall.  14,  19,  22  L.  Ed.  311; 
Neblett  v.  Macfarland,  92  U.  S.  101,  105, 
23    L.    Ed.   471;    Pence   v.    Langdon,   99    U. 

5.  578,  25  L.  Ed.  420;  Upton  7'.  Tribilcock, 
91  U.  S.  45,  54,  23  L-  Ed.  203;  Coddington 
V.  Railroad  Co.,  103  U.  S.  409,  412,  26  L. 
Ed.  400.  See,  also,  Abraham  v.  Ordway, 
158    U.    S.   416,   422,   39    L.    Ed.    1036. 

Generally,  as  to  laches  as  a  bar  to 
equitable  relief,  see  the  title  LACHES, 
vol.   7,    pp.    790,    802,   803,    810,    815,   et    seq. 

As  to  the  principle  that  where  fraud  is 
alleged  as  a  ground  for  rescission,  the 
statute  of  limitations  does  not  begin  to 
run  until  the  fraud  is  discovered,  see  the 
title  LIMITATION  OF  ACTIONS 
AND  ADVERSE  POSSESSION,  vol.  7, 
p.  1024.  See,  also,  the  title  EXECU- 
TORS  AND    ADMINISTRATORS,   vol. 

6,  p.    155. 

The  notice  of  the  rescission  of  a  con- 
tract is  not  rendered  void  by  reason  of 
the  fact  that  it  was  given  on  Sunday,  in 
the  absence  of  a  statutory  provision  to 
that  effect.  Pence  v.  Langdon,  99  U.  S. 
578,  580,  25  L-  Ed.  420.  See  the  title 
SUNDAYS  AND  HOLIDAYS. 

Lapse  of  time  and  the  death  of  the  par- 
ties to  a  deed,  before  the  assertion  of 
rights,  have  always  been  considered  in  a 
court  of  chancery  entitled  to  great  weight 
and  almost  controlling  circumstances 
where  a  suit  is  brought  to  set  aside  such 
deed  on  the  ground  of  fraud  or  undue 
influence.  Jenkins  v.  Pye,  12  Pet.  241. 
254,   9   L.    Ed.    1070. 

When  the  plaintifif's  knowledge  of  the 
fraud  and  his  neglect  to  promptly  rescind 
the  contract  are  relied  on  to  defeat  the 
action,  the  burden  of  proving  the  fact  of 
such  knowledge,  and  the  time  when  it 
was  acquired,  rests  upon  the  defendant. 
Pence  v.  Langdon,  99  U.  S.  578,  25  L.  Ed. 
420. 

As  to  loss  of  right  to  set  aside  an  auc- 
tion sale  on  the  ground  of  fraud  by  laches, 
see  the  title  AUCTIONS  AND  AUC- 
TIONEERS, vol.   2,   p.   748. 

32.  Application  to  court  of  equity. — 
Ward  V.  Sherman.  192  U.  S.  168,  175,  48 
L.  Ed.  391;  Twin-Lick  Oil  Co.  v.  Mar- 
burv,  91  U.   P..   5S7.  23   L.   Ed.   328. 

Where  plaintiff  did  not  suspect  any  im- 


position till  informed  of  it  within  a  few 
years;  and  then  seasonably  applied  for 
relief,  he  should  not  be  barred  from  ob- 
taining it  by  any  lapse  of  time  while  the 
fraud  or  mistake  remained  undiscovered. 
Veazie  v.  Williams,  8  How.  134,  158,  12 
L.   Ed.   1018. 

33.  Effect  of  silence  after  discovery. — 
Grymes  v.  Sanders,  93  U.  S.  55,  C2,  23  L. 
Ed.  798;  McLean  v.  Clapp,  141  U.  S.  429, 
432,  35  L.  Ed.  804;  Twin-Lick  Oil  Co.  V. 
Marbury,  91  U.  S.  587,  592,  23  L.  Ed. 
328;  Hunt  v.  Oliver,  118  U.  S.  211,  220,  30 
L.  Ed.  128;  Ward  v.  Sherman,  192  U.  S. 
168,  175,  48  L.  Ed.  391;  Shappirio  v.  Gold- 
berg, 192  U.  S.  232,  242,  48  L.  Ed.  419; 
Harriman  v.  Northern  Securities  Co.,  197 
U.  S.  244,  49  L.  Ed.  739;  Baker  v.  Cum- 
mings,  181  U.  S.  117,  129,  45  L.  Ed.  776; 
Neblett  v.  Macfarland,  92  U.  S.  101,  105, 
23  L.  Ed.  471;  McQuiddy  v.  Ware,  20 
Wall.    14,   22    L.    Ed.   311. 

The  election  to  rescind  or  not  to  re- 
scind, once  made,  is  final  and  conclusive. 
Pence  v.  Langdon,  99  U.  S.  578,  582,  25 
L.    Ed.    420. 

34.  What  constitutes  reasonable  time. 
—Twin-Lick  Oil  Co.  v.  Marbury,  91  U. 
S.  587,  23  L.  Ed.  328;  Ward  v.  Sherman, 
192  U.  S.  168,  175,  48  L.  Ed.  391.  See  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION,  vol.  7,  p.  900. 

In  Upton  t;.  Tribilcock,  91  U.  S.  45.  23 
L.  Ed.  203,  it  was  held  that  the  purchaser 
of  stock  in  an  insurance  companj',  who 
had  offered  to  rescind  within  two  or  three 
months,  because  his  note  had  been  sent 
to  a  bank  for  collection  in  fraud  of  the 
agreement  to  the  contrary,  could  not  avail 
himself  of  that  offer  to  let  in  as  defense 
other  fraudulent  representations  then  un- 
known to  him,  when  he  was  sued  by  the 
assignee  in  bankruptcy  for  the  unpaid 
installments  on  that  stock  after  the  bank- 
ruptcy of  the  company.  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  592,  23  L. 
Ed.   328. 

The  lapse  of  time,  six  years,  before 
bringing  suit  to  cancel  a  conveyance  ob- 
tained from  a  person  of  weak  mind  and 
upon  an  inadequate  consideration  cannot 
avail  the  defendant  where  he  has  hnd 
possession  of  the  land,  and  a  reasonable 
rent  therefor  is  equal  to  the  value  of  his 
improvements  thereon,  and  there  has  been 
no  loss  of  evidence  preventing  a  full  pre- 
sentation of  the  case.  Allore  ?'.  Jewell, 
94  U.  S.  506,  24  L.  Ed.  260.  See,  also, 
Abraham  zk  Ordway,  158  U.  S.  416,  422, 
39    h.    Ed.    1036. 

"A  vendor  cannot  wait  three  years  and 
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5.  Contract  Must  Be  Rescinded  in  Entirety. — Where  a  contract  is  made 
under  such  circumctances  that  plaintiff  has  a  right  to  repudiate  it,  he  must  re- 
pudiate it  in  toto.  He  cannot  take  the  benefits  of  the  contract  and  repudiate 
its  burdens.35 

6.  Restoration  or  Offer  to  Restore  Original  Status — a.  In  General. — 
The  general  principle  in  actions  to  rescind  contracts  is  that  he  who  seeks  equity 
must  do  equity,  and  that  the  party  against  whom  relief  is  sought  shall  be  re- 
mitted to  the  position  he  occupied  before  the  transaction  complained  of,  i.  e., 
everything  must  be  placed  in  statu  quo.^s 

b.  Consideration  Money. — When  a  party  seeking  to  set  aside  a  conveyance 
made  by  him  has  received  part  of  the  consideration,  he  must  return  it  before  a 
court  of  equity  will  cancel  the  conveyance.^'^ 

c.  Return  or  Tender  of  Property  Purchased. — The  rule  that  he  who  seeks  to 
rescind  a  contract  of  sale,  must  first  offer  to  return  the  property  received,  and 
place  the  other  party  in  the  position  he  formerly  occupied,  so  far  as  practicable, 
prevails  equally  at  the  civil  and  the  common  law.  It  is  a  rule  founded  in  nat- 
ural justice,  and  requires  that  the  offer  shall  be  made  by  the  purchaser  to  his 
vendor  upon  the  discovery  of  the  defects  for  which  the  rescission  is  asked.-^^ 
It  is  no  objection  to  a  restoration  of  property  received  on  a  fraudulent  sale  that 
it  has  fallen  in  value  since  the  date  of  the  transaction.-^^  Nor,  if  the  property  is 
of  a  perishable  nature,  is  the  holder  bound  to  keep  it  in  a  state  of  preservation 
until  the  bill  is  filed."' 

D.  Nature  of  Relief  Afforded — 1.  In  General. — Where  a  court  of  equiiy 
entertains  jurisdiction  to  rescind  or  set  aside  a  contract,  everything  is  relieved 


a  half."  Ward  v.  Sherman,  192  U.  S.  168, 
175,  48   L.    Ed.   391. 

A  bill  filed  in  1851  to  set  aside  titles  for 
frauds  alleged  to  have  been  committed  in 
1767,  was  dismissed.  Moore  v.  Greene,  19 
How.   69,   72,    15    L.    Ed.    533. 

Twelve  years  held  to  bar  relief.  Hoff- 
man V.  Overbey,  137  U.  S.  465,  472,  34  L. 
Ed.   754. 

Plaintiff  held  to  have  been  barred  by 
laches  of  his  right  to  have  a  contract  set 
a'^ide  on  the  ground  of  fraud.  Felix  v. 
Patrick,  145  U.  S.  317,  36  L.  Ed.  719; 
Ware  v.  Galveston  City  Co.,  146  U.  S. 
102,  36  L.  Ed.  904;  Norris  v.  Haggin,  136 
U.  S  386,  387,  34  L.  Ed.  424;  Coddington 
V  Railroad  Co.,  103  U.  S.  409,  412,  26  L. 
Ed.  400;  McQuiddy  v.  Ware,  20  Wall.  14, 
22  L.   Ed.  311. 

Right  to  have  agreement  set  aside  and 
canceled  on  the  ground  of  mistake  barred 
by  laches.  Laver  v.  Dennett,  109  U.  S. 
90,    27    L.    Ed.    867. 

35.  Contract  must  be  rescinded  in  toto. 
—McLean  v.  Clapp,  141  U.  S.  429,  432, 
35   L.   Ed.   804. 

36.  Restoration  or  offer  to  restore 
original  status. — Neblett  z'.  Macfarland, 
92  U.  S.  101,  103,  23  L.  Ed.  471;  Andrews 
V.  Hensler,  6  Wall.  254,  258,  18  L.  Ed. 
737;  Veazie  v.  Williams,  8  How.  134,  158, 
12  L.  Ed.  1018;  McQuiddy  v.  Ware,  20 
Wall.  14,  19,  22  t,.  Ed.  311;  Gay  v.  Alter, 
102  U.  S.  79,  26  L.  Ed.  48;  Farmers' Bank 
V.  Groves,  12  How.  51,  58,  13  L.  Ed.  889. 
See  post,  "Restoration  of  Original 
Status."  I,  D,  2. 

Usury.— See  the  title  USURY. 
Time. — But    as    the    party    aggrieved    is 
not  bound  to  rescind  until  the  lapse  of  a 


reasonable  time  after  discovering  the 
facts  entitling  him  to  rescind,  the  parties 
cannot  be  placed  in  statu  quo  as  to  time. 
Neblett  v.  Macfarland,  92  U.  S.  101,  105, 
23  L.  Ed.  471. 

37.  Consideration  money. — Marble  Co. 
z:  Ripley,  10  Wall.  339,  355,  19  L.  Ed.  955. 
See,  also,  McLean  v.  Clapp,  141  U.  S.  429, 
35  L.  Ed.  804.  See  post,  "Restoration  of 
Purchase   Money,"   L   D,  2,  b. 

Louisiana. — See  Gay  v.  Alter,  102  U.   S. 
.79,  26  L.   Ed.  48. 

38.  Return  or  tender  of  property  pur- 
chased.— Andrews  v.  Hensler,  6  Wall.  254, 
258,  18  L.  Ed.  737;  Thredgill  v.  Pintard, 
12   How.  24,  38,   13   L.   Ed.   877. 

39.  Property  decreased  in  value. — Neb- 
lett V.  Macfarland,  92  U.  S.  101,  104,  23 
L.  Ed.  471;  Veazie  v.  Williams,  8  How. 
134,    158,    12    L.    Ed.    1018. 

But  if  the  plaintiff  has  sold  the  prop- 
erty, or  disables  himself  from  restoring 
it,  when  ordered  by  a  decree,  then  the  evil 
consequences  will  light  on  himself,  and 
not  the  defendants.  That  is  what  is 
meant  by  inability  to  restore  the  prop- 
erty. Veazie  t'.  Williams,  8  How.  134, 
158,  12  L.  Ed.  1018.  citing  Pratt  v.  Car- 
roll, 8   Cranch  471,  476,  3  L.   Ed.  627. 

40.  Property  of  perishable  nature. — 
Neblett  v.  Macfarland,  92  U.  S.  101,  104, 
23   L.   Ed.  471. 

A  party  seeking  to  set  aside  a  sale  of 
shares  is  not  bound  to  pay  calls  on  them 
to  prevent  forfeiture  after  filing  his  bill; 
nor  is  it  fatal  to  his  right  of  rescission 
that  some  of  the  shares  have  been  thus 
perfected.  Neblett  v.  Macfarland,  92  U. 
S.   101,   ;04,  23   L.    Ed.   471. 
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against  to  the  extent  to  which  it  is  wrong  or  fraudulent,  but  nothing  beyond  it.-*^ 

2.  Restoration  of  Original  Status — a.  In  General. — A  court  of  equity  is 
always  reluctant  to  rescind,  unless  the  parties  can  be  put  back  in  statu  quo.'* 2 
If  this  cannot  be  done,  it  will  give  such  relief  only  where  the  clearest  and  strong- 
est equity  imperatively  demands  it.^^ 

b.  Restoration  of  Purchase  Money. — A  court  of  equity,  in  settmg  aside  a 
deed  of  a  purchaser,  upon  grounds  other  than  positive  fraud  on  his  part,  sets  it 
aside  upon  terms,  and  requires  a  return  of  the  purchase  money,  or  that  the  con- 
veyance stand  as  a  security  for  its  payment.^-*  However,  where  the  plaintiff, 
without  any  fault  of  his,  is  unable  to  repay  the  consideration  of  a  fraudulent 
transfer,  equity  will  not  require  him  to  do  so  as  a  condition  precedent  to  grant- 
ing him  relief,  but  will  make  due  provision,  in  the  final  decree,  for  the  repay- 
ment of  that  sum  out  of  the  property  recovered^^ 

c.  Restoration  of  Property  to  Vendor. — Where  a  contract  for  the  sale  of  land 
has  been  executed  on  the  part  of  the  vendor  by  the  delivery  of  the  deed,  and 
his  title  at  law  has  actually  passed  to  the  purchaser,  and  the  agreement  between 
the  parties  has  failed  by  reason  of  the  legal  disability  of  the  purchaser  to  per- 
form his  part,  according  to  its  conditions,  the  vendor,  upon  a  rescission  of  the 
contract,  is  entitled  to  a  restitution  of  his  title."*^ 

d.  As  to  Rents  and  Profits. — In  the  case  of  a  decree  for  the  cancellation  of 
the  deed  and  a  surrender  of  the  property  to  the  complainant,  the  court  will  not 
decree  an  accounting  for  back  rents,  where  the  improvements  can  be  taken  as 
an  equivalent  for  them."*" 

3.  Entire  or  Partial  Rescission. — While  it  is  true  generally  that  a  part  of 
a  deed,  or  contract,  or  sale  cannot  be  rescinded  without  rescinding  the  whole,-*^ 


41.  Nature  of  relief  afforded — In  gen- 
eral.—2  Story  Eq.  Jur.,  §  694.  Veazie  v. 
Williams,  8  How.  134,  160,  12  L.  Ed. 
1018;  Harding  v.  Handy,  11  Wheat.  103, 
126,  6  L.  Ed.  429.  See  post,  "Entire  or 
Partial    Rescission,"    I,    D,   3. 

As  to  the  nature  of  the  relief  afforded 
where  an  auction  sale  is  set  aside  on  ac- 
count of  fictitious  bidding  by  the  auc- 
tioneer, see  the  title  AUCTIONS  AND 
AUCTIONEERS,  vol.  2,  p.   748. 

42.  Restoration  of  original  status. — 
Grymes  v.  Sanders,  93  U.  S.  55,  62,  23  L. 
Ed.  798;  Chapman  v.  County  of  Doug- 
las, 107  U.  S.  348,  27  L.  Ed.  378;  Veazie 
V.  Williams,  8  How.  134,  160,  12  L.  Ed. 
1018;  Pratt  v.  Carroll,  8  Cranch  471,  3 
L.  Ed.  627.  See  ante,  "Restoration  or 
Offer  to  Restore  Original  Status,"  I, 
C,  6. 

The  court  proceeds  on  the  principle 
that,  as  the  transaction  ought  never  to 
have  taken  place,  the  parties  are  to  be 
placed  as  far  as  possible  in  the  situation 
in  which  they  would  hare  stood  if  there 
had  never  been  any  such  transaction. 
Neblett  v.  Macfarland,  92  U.  S.  101,  103, 
23    L.    Ed.    471. 

Where  the  contract  sought  to  be  re- 
scinded has  been  fully  executed,  and  res- 
toration of  the  parties  to  their  original 
rights  has  become  impracticable,  if  not 
imoossible,  a  court  of  cqnitv  will  refuse 
relief.  Union  R.  Co.  v.  Dull,  124  U.  S. 
173,  182,  31  L.  Ed.  417.  See.  also.  Marble 
Co.  V.  Ripley,  10  Wall.  339,  3.=)5.  19  L. 
Ed.   955. 

43.  Grvmes  v.  Sanders,  93  U.  S.  55,  62, 
23   L.    Ed.   798. 


44.  Restoration    of    purchase    money.— 

Coiron  v.  Millaudon,  19  How.  113,  115, 
15  L.  Ed.  575.  See  ante,  "Consideration 
Money,"   I,   C,   6,   b. 

45.  Where  plaintiff  unable  to  repay,— 
Thackrah  v.  Haas,  119  U.  S.  499,  502,  30 
L.   Ed.  486. 

46.  Restoration  of  property  to  vendor. 
— Chapman  v.  County  of  Douglas,  107  U. 
S.    348,   35.';,   27   L.    Ed.   378. 

Either  individual  or  corporation  may 
recover  property.— United  States  v. 
Minor,  114  U.  S.  233.  239,  29  L.  Ed.   110. 

47.  Rents  and  profits.— Allore  v.  Jewell, 
94  U.  S.  506,  513,  24  L.  Ed.  260.  See  ante, 
"Inadequacy   of    Remedy   at    Law,"    I,  C,  3. 

Defendant    must    account    for    profits. 

Tyler  v.  Black,  13  How.  230,  243,  14  L. 
Ed.   124. 

48.  Entire  ^  rescission — General  rule.— 
Veazie  v.  Williams,  8  How.  134,  160,  13 
L.  Ed.  1018.  See,  also,  Harding  v.  Handy 
11  Wheat.  103.  126,  6  L.  Ed.  429.  See  the 
title  AUCTIONS  AND  AUC- 
TIONEERS, vol.  2,  p.  748. 

Where  a  contract  is  an  entirety,  it  can- 
not be  rescinded  as  to  some  of  the  parties 
and  allowed  to  stand  as  to  others.  Shields 
V.   Barrow,   17   How.   130,   15   L.   Ed.   158. 

As  to  application  of  rule  where  con- 
tract of  compromise  is  an  entirety,  see 
the  title  COMPROMISE  AND  SET- 
TLEMENT, vol.   3,  pp.  998,  999. 

Where  a  corporation,  by  its  own  vol- 
untary act,  has  bought  lands  charged  by 
covenants  insenarable  from  the  deed  by 
which  the  land  was  originally  conveyed, 
and  which  were  part  of  the  consideration 
of    the    grant,    a    court    of    equity    cannot 
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yet  at  times  there  may  be  a  division  or  break  in  them  where  fraud  begins  and 
good  faith  ends,  and  where  beyond  that  hne  it  would  be  unjust  to  annul  them.'** 
But  the  whole  transaction  may  be  annulled,  and  yet  equitable  terms  imposed  on 
the  plaintiff  to  let  such  part  of  the  transaction  remain  undisturbed  as  is  con- 
sistent with  equity  and  good  fpith.  It  is  one  of  the  leading  principles  on  this 
subject  in  a  court  of  chancery  that  if  it  should  rescind  a  contract,  to  allow  it 
only  upon  terms  of  due  compensation,  and  the  allowance  of  countervailing 
equities. ^*^ 

E.  Contracts  and  Instruments  Which  May  Be  Rescinded  or  Can- 
celed— 1.  In  GivXivKAL.^ — Relief  is  to  be  obtained  not  only  against  writings,, 
deeds,  and  the  most  solemn  assurances,  but  against  judgments  and  decrees,  if 
obtained  by  fraud  and  imposition.  If  a  case  of  fraud  be  established  equity  will 
set  aside  all  transactions  founded  upon  it,  by  whatever  machinery  they  may  have 
been  efifected,  and  notwithstanding  any  contrivances  by  which  it  may  have  been 
attempted  to  protect  them.^^ 

2.  Agreements  of  Compromise  and  Settlement. — See  the  title  Compro- 
mise AND  Settlement,  vol.  3,  pp.  998,  999. 

3.  Assignments  for  Benefit  of  Creditors. — See  the  title  Assignments  for 
Benefit  of  Creditors,  vol.  2,  p.  631. 

4.  Awards. — See  the  title  Arbitration  and  Award,  vol.  2,  p.  485,  et  seq. 

5.  Bonds. — Where  a  bill  of  a  corporation  prays  that  a  guaranty  upon  a  great 
number  of  negotiable  bonds,  which  might  otherwise  pass  into  the  hands  of  bona 
tide  purchasers,  be  canceled,  and  suits  upon  the  guaranty  restrained  because  o"f 
facts  not  appearing  upon  its  face,  a  court  of  equity  has  jurisdiction  to  afiford  the 
relief  sought.^^ 


when  not  asked  to  rescind  the  entire  con- 
tract, strike  out  a  part  of  the  covenants, 
because  though  originallj'-  intended  to 
Ciperate  for  the  equal  benefit  of  both  par- 
ties, they  have  become  in  progress  of 
time  oppressive  and  burdensome  to  the 
grantee;  or  because  the  purchase  would 
make  the  corporation  partners  with  the 
grantor  in  working  the  land,  whether 
they  would  or  not,  contrary  to  their 
duties  as  a  corporation,  and  the  contract 
would  thus  become  one  restraining  the 
alienability  of  property.  Marble  Co.  v. 
Ripley,    10   Wall.    339,   19   L.    Ed.   955. 

49.  Exception  to  rule. — Veazie  v.  Wil- 
liams, 8  How.  134,  160,  12  L.  Ed.  1018. 
See,  also,  Harding  7'.  Handy,  11  Wheat. 
103,    126,    6    L.    Ed.    429. 

50.  Equitable  terms  may  be  imposed. 
— 2  Story  Eq.  Jur.,  §  694.  Veazie  7'.  Wil- 
liams, 8  How.  134,  160,  12  L.  Ed.  1018; 
Harding  v.  Handy,  11  Wheat.  103,  126,  6 
L.  Ed.  429.  See  the  title  AUCTIONS 
AND   AUCTIONEERS,  vol.   2,   p.   748. 

The  general  rule  is  that  in  an  action 
upon  a  sealed  instrument  in  a  court  of 
law,  failure  of  consideration,  or  fraud  in 
the  consideration,  for  the  purpose  of 
avoiding  the  obligation,  is  not  admissible 
as  between  parties  and  privies  to  the  deed; 
and,  more  especially,  where  there  has 
been  a  part  execution  of  the  contract. 
The  difficulties  are  in  adjusting  the  rights 
and  equities  of  the  parties  in  a  court  of 
law;  and  hence,  in  the  states  where  the 
two  systems  of  jurisprudence  prevail,  of 
equity  and  the  common  law,  a  court  of 
law  refuses  to  open  the  question  of  fraud 
in  the  consideration,  or  in  the  transaction 


out  of  which  the  consideration  arises,  in 
a  suit  upon  the  sealed  instrument,  but 
turns  the  party  over  to  a  court  of  equity, 
where  the  instrument  can  be  set  aside 
upon  such  terms  as,  under  all  the  circum- 
stances, may  be  equitable  and  just  be- 
tween the  parties.  A  court  of  law  can 
hold  no  middle  course;  the  question  is 
limited  to  the  validity  or  invalidity  of  the 
deed.  Hartshorn  v.  Day,  19  How.  211, 
222,    15    L.    Ed.    60.-). 

Payment  of  bond  by  grantor  condition 
to  reconveyance. — Neblett  v.  ]\Iacfarland. 
92  U.    S.    101,   23   L.   Ed._  471. 

51.  Contracts  and  instruments  which 
may  be  rescinded  or  canceled — In  gen- 
eral.— .\rrowsmith  z\  Gleason,  129  U.  S. 
86.  100.  32  h.  Ed.  630.  See  the  title  JUDG- 
MENTS AND   DECREES,  vol.   7,  p.  628. 

It  is  immaterial,  therefore,  whether 
such  machinery  and  contrivances  con- 
sisted of  a  decree  of  equity,  and  a  pur- 
chase under  it,  or  of  a  judgment  at  law. 
or  of  other  transactions  between  the 
actors  in  the  fraud.  Arrowsmith  v.  Glea- 
son,  129  U.    S.   86.   100,   32   L.    Ed.   630. 

As  to  cancellation  of  name  of  grantor 
in  deed  with  blanks  left  to  be  filled  in, 
see  the  title  ALTERATION  OF  IN- 
STRUMENTS,  vol.    1,   p.   269. 

52.  Bonds. — Louisville,  etc.,  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  567, 
43  L.  Ed.  1081,  reaf^rmed  in  Walters  7f. 
Chicago,  etc..  R.  Co.,  186  U.  S.  479,  46  L. 
Ed.  1266:  Peirsoll  r.  Elliott,  6  Pet.  95, 
98,  a  L.  Ed.  332;  Grand  Chute  ?•.  Winegar, 
15  Wall.  373,  376,  21  L.  Ed.  174;  Robb  v. 
Vos,  155  U.  S.  13,  39  L.  Ed.  52.  See  the 
titles  BONDS,  vol.  3,  p.  382;  CORPORA- 
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6.  Cancellation  of  Securities. — Where  there  is  a  faihire  of  consideraiton 
and  fraud  or  mistake  in  giving  securities  intended  to  take  the  place  of  prior  ones 
which  had  been  canceled  and  surrendered,  a  court  of  equity  will  annul  the  can- 
cellation and  revive  the  original  securities.^^ 

7.  Charter  Party. — See  the  title  Ships  and  Shipping. 

8.  Contracts  oe  Insurance. — See  the  title  Insurance,  vol.  7,  p.  205. 

9.  Contract  of  Partnership. — See  the  title  Partnership,  vol.  9,  p.  120. 

10.  Deeds. — Deeds  and  contracts  for  the  purchase  and  sale  of  real  estate  may 
"be  set  aside  or  canceled  for  fraud  or  mistake  in  connection  therewith.^-* 

11.  Executed  and  Executory  Contracts. — On  satisfactory  proof,  executed, 
as  well  as  executory,  contracts  may,  in  cases  of  fraud  or  mistake,  be  set  aside.^-' 

12.  Forged  Instruments. — The  cancellation  of  a  forged  instrument  is  one  of 
the  common  heads  of  equity  iurisdiction.^^^ 

13.  Gifts. — See  the  titles  ^^ifts,  vol.  6,  p.  564;  Guardian  and  Ward,  vol.  6, 
pp.  607,  608. 

14.  Illegal  or  Void  Contracts. — The  general  rule,  in  equity,  as  at  law.  is  in 
pari  delicto  potior  est  co'uditionio  defendentis ;  and  therefore  neither  party  to 
an  illegal  contract  will  be  aided  by  the  court  to  set  it  aside.^'^  While  an  unlawful 
contract,  the  parties  to  which  are  in  pari  delicto,  remains  executory,  its  invalid- 
ity is  a  defense  in  a  court  of  law ;  and  a  court  of  equity  will  order  its  cancella- 
tion only  as  an  equitable  mode  of  making  that  defense  efifectual,  and  when  nec- 
essary for  that  purpose.'"*'-  However,  the  court  will  afiford  no  such  relief  where 
the  parties  are  in  pari  delicto,  and  the  contract  has  been  fully  executed  on  the 
part  of  the  plaintiff,  by  the  conveyance  of  property,  or  by  the  payment  of 
money,  and  has  not  been  repudiated  by  the  defendant.^^     And  where  a  deed  or 


TIONS,  vol.  4,  p.  621;  GUARANTY,  vol. 
«,  p.  580;  INJUNCTIONS,  vol.  6,  p. 
1022. 

53.  Cancellation  of  securities. — Burn- 
Tiisel  V.  Firman,  22  Wall.  170,  178,  22  L- 
Ed.    766. 

54.  Deeds.— Tyler  v.  Black,  13  How. 
^30,  241,  14  t,.  Ed.  124;  Smith  v.  Richards, 
13  Pet.  26,  10  L.  Ed.  42;  Dickson  v.  Pat- 
terson, 160  U.  S.  584,  40  L.  Ed.  543;  Tay- 
lor V.  Taylor,  8  How.  183,  12  L.  Ed.  1040; 
Gratz  V.  Cohen,  11  How.  1,  13,  13  L.  Ed. 
.j79;  Barribeau  z:  Brant,  17  How.  43,  15 
L.  Ed.  34;  Collins  v.  Thompson,  22  How. 
246,  16  L.  Ed.  280;  United  States  v. 
Minor,  114  U.  S.  233,  29  L.  Ed.  110;  Tufts 
V.  Tufts,  123  U.  S.  76,  77,  31  L.  Ed.  91; 
Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  248,  31  L.  Ed.  678;  Hoyt  v. 
Hanbury,  128  U.  S.  584,  585,  32  L.  Ed. 
565;  Wehrman  v.  Conklin,  155  U.  S.  314, 
328,  39  L.  Ed.  167;  Arrowsmith  t-.  Glea- 
son,  129  U.  S.  86,  100,  32  L.  Ed.  630; 
Holmes  v.  Trout.  7  Pet.  171,  8  L.  Ed.  647. 
See  ante,  "Fraud,"  I,  B.  3.  See  the  titles 
DEEDS,  vol.  5,  p.  245;  FRAUD  AND 
DECEIT,  vol.  6,  p.  410. 

55.  Executed  and  executory  contracts. 
— Veazie  z:  Williams.  8  How.  134,  157,  12 
L.  Ed.  1018;  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  214,  24  L.  Ed.  112; 
Union  R.  Co.  v.  Dull,  124  U.  S.  173,  183, 
31  L.  Ed.  417;  Maxwell  Land-Grant  Case, 
121  U.  S.  325,  380,  30  L.  Ed.  949.  See 
post,   "Weight   and   Sufficiency,"   T,    H,  6,  c. 

56.  Forged  instruments. — Terry  v. 
Sharon,  131  U.  S.  40.  49,  33  t,.  Ed.  94. 
See  the  title  FORGERY  AND  COUN- 
TERFEITING,  vol.    6,   p.    380. 


In  a  suit  to  declare  a  deed  of  trust  and 
a  note  null  and  void  as  being  forgeries, 
and  to  have  them  canceled  and  for  a  re- 
conveyance of  the  premises,  it  was  held 
that  the  evidence  was  not  sufficient  to 
justify  a  court  of  equity  in  granting  the 
relief  sought.  Cissel  v.  Dutch,  125  U.  S. 
171,   31    L.   Ed.   642. 

57.  Application  of  in  pari  delicto  rule — 
In  general.— Story,  Eq.  Jur.,  §  298.  St. 
Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.,  145  U.  S.  393,  407,  36  L.  Ed.  738, 
citing  Thomas  v.  Richmond.  12  Wall.  349, 
355,  20  L.  Ed.  453;  Spring  Co.  v.  Knowl- 
ton,  103  U.  S.  49,  26  L.  Ed.  347.  See  the 
title  ILLEGAL  CONTRACTS,  vol.  6, 
p.    737. 

58.  Relief  where  contract  executory. — 
Adams  on  Eq.  175.  St.  Louis,  etc.,  R.  Co. 
V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S. 
393,  407,  36  L.  Ed.  738;  Spring  Co.  v. 
Knowlton,  103  U.  S.  49,  26  L.  Kd.  347. 
See,  also,  Block  r.  Darling,  140  U.  S.  234, 
239,    35    L.    Ed.    476. 

59.  Where  contract  executed.  —  St. 
Louis,  etc.,  R.  Co.  z:  Terre  Haute,  etc., 
R.    Co.,   145   U.   S.   393,   407,  36  L.    Ed.   738. 

For  instance  where  property  is  con- 
veyed pursuant  to  a  contract  made  in 
consideration  of  the  compounding  of  a 
crime,  and  the  stifling  of  a  criminal  prose- 
cution, and  therefore  clearh'  illegal,  the 
conveyance  will  not  be  set  aside  in  equity 
unless  obtained  by  such  fraud  or  oppres- 
sion on  the  part  of  the  grantee,  that  the 
conveyance  cannot  be  considered  the 
voluntary  act  of  the  grantor.  St.  Louis, 
etc.,  R.  Co.  z'.  Terre  Haute,  etc.,  R.  Co., 
145   U.   S.   393,  407,   36   L.   Ed.   738. 
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other  instrument  is  void  upon  its  face,  the  interference  of  a  court  of  equity  to 
set  it  aside  or  annul  it  would  seem  to  be  unnecessary,  and,  indeed,  it  is  well  set- 
tled, that  a  court  of  equity  will  not  entertain  jurisdiction  to  order  an  instrument 
to  be  delivered  up  and  canceled,  upon  the  ground  of  illegality  appearing  on  its 
face  since  in  such  case,  there  is  no  danger  that  the  lapse  of  time  may  deprive  the 
party  to  be  charged  upon  it  of  his  means  of  defense.*^"  But  it  has  been  said  that 
where  the  legislature  declares  certain  instruments  illegal  and  void,  there  is  in- 
herent in  the  courts  of  equity  a  jurisdiction  to  order  them  to  be  delivered  up,  and 
thereby  give  effect  to  the  policy  of  the  legislature." ^ 

15.  Instruments  Operating  as  Cloud  upon  Title. — Equity  will  rescind  in- 
struments procured  by  false  representations  or  by  the  fraudulent  suppression 
of  the  truth,  where  they  operate  as  a  cloud  upon  the  title  of  the  opposite  party, 
or  where  the  instruments  are  of  a  character  that  the  vice  in  the  inception  of 
the  same  would  be  unavailing  as  a  defense  by  the  injured  party  if  the  instru- 
ments were  transferred  for  value  into  the  hands  of  an  innocent  holder.^^^ 

16.  Mortgages. — See  the  title  Mortgages  and  Deeds  of  Trust,  vol.  8,  pp. 
487,  524. 

17.  Municipal  Securities. — See  the  title  Municipal,  County,  State  and 
Federal  Securities,  vol.  8,  p.  722. 

18.  Patents  for  Invention. — See  the  title  Patents,  vol.  9,  p.  315,  et  seq. 

19.  Patents  for  Public  Lands. — See  the  title  Public  Lands,  ante,  pp.  47, 
85,  250,  338. 

As  to  cancellation  or  annulment  of  grants  and  patents  for  mineral  lands,  see 
the  title  Mines  and  Minerals,  vol.  8,  pp.  394,  395. 

20.  Railroad  Leases. — See  the  title  Railroads,  ante,  p.  455.  See,  also,  the 
title  Corporations,  vol.  4,  p.  755,  et  seq. 

21.  Ultra  Vires  Contracts  of  Corporations. — See  ante,  "J'-""isdiction  and 
Nature  of  Remedy,"  I,  A;  "Illegal  or  Void  Contracts,"  I,  E,  14.  See,  also,  the 
title  CoRPo.     iiONS,  vol.  4,  pp.  745,  et  seq.,  755,  et  seq. 

22.  Usurious  Contracts. — See  the  title  Usury. 

23.  Void  or  Illegal  Tax  Deeds. — See  the  titles  Quieting  Title,  ante,  p. 
437 ;  Taxation. 

24.  Wills.— See  the  title  Wills. 

F.  Persons  against  Whom  Instruments  May  Be  Set  Aside  or  Can- 
celed.— It  is  an  elementary  doctrine  of  equity  that  where  a  grantor  has  been 

60.     Instrument   void,    or     illegal    upon  the  prayer  of  the  bill,  if  the  defectiveness 

face. — Story,   Eq.  Jur.,   §   700a.      Mackall  v.  of  the  conveyance  was  not  apparent  on  its 

Casilear,    137    U.    S.    556,    564,    34    L-    Ed.  face,   but   was    to    be    proved    by    extrinsic 

776;   Phelps  v.   Harris,   101  U.   S.  370,  375,  testimony;"    but    where    the    defectiveness 

25   L.   Ed.   855;   St.    Louis,   etc.,   R.   Co.  v.  is    so   apparent,   the    court   will    not    order 

Terre   Haute,   etc.,   R.    Co.,   145   U.   S.   393,  the   deed   to   be   delivered   up.      Peirsoll   v. 

407,  36   L.    Ed.   738;   Rich  v.    Braxton,   158  Elliott,  6  Pet.  95,  8  L.   Ed.   332. 
U.  S.  375,  406,  39  L.   Ed.  1022.     See  post,  61.     Instruments     declared     illegal      by 

"Instruments    Operatmg    as    Cloud    upon  legislature.— Missouri,    etc..    Trust    Co.    z: 

Title,"   I,    E,   15.     See  the   title   ILLEGAL  Krumseig,    172    U.    S.    351,    359,    43    L.    Ed 

CONTRACTS,  vol.  6,  p.  737.  474;    Clark    v.    Smith,    13    Pet.    195,    10    L. 

A  deed  or  instrument  is   not  considered  jr^j    J03 


a  cloud  if  it  can  never  be  used  to  destroy 


62.     Instruments     operating     as      cloud 


title      or      disturb      possession^       United  title.-Insurance    Co.    v.    Bailey,    13 

t^^oll  "'oa^^lo^'i^^^   ,J              '  Wall.   616,   622,   20   L.    Ed.    501.      See   ante, 

b.  224,  266,  42   L.    Ed.   144.  "Illegal  or  Void  Contracts,"  I,  E,  14.    See 

Ultra   vires    contract    by    railroad     cor-  ^^^    -j^,^   QUIETING  TITLE    vol.   10,  p. 

poration. — St.   Louis,  etc.,   R.   Co.  v.  1  erre  .„_             ^                                       •                 .   f 

Haute,    etc.,   "R.    Co.,    145    U.    S.    393,    408,  *''^.  ,_,_,,,,, 

36   L    Ed    738  ^  ''■'^   deeds   fraudulently   procured   maj', 

The  complainants  filed  a  bill  for  a  per-  ""der    such    circumstances,   be    decreed   to 

pctual    injunction,   and   to    oblige    the   ap-  be    canceled,    and    bills    of     exchange      or 

pellees    to    deliver   up    a    deed    of   convey-  promissory    notes    may    be    enjoined    and 

ance  of  lands,   and   which   deed,  in   a  suit  prn<-tically    divested    of     their      negotiable 

between    the    parties,    had    been    declared  quality.     Insurance  Co.  v.  Bailey,  13  Wall, 

by    the    court    void     on     its    face.      "The  ^l^-    622,    20    L.    Ed.    .501.      See    the    titles 

court  is  well   snticfied   that  this  would  be  BILLS,   NOTES  AND   CHECKS,  vol.   3. 

a  proper  case  for  z  decree,  according  to  P.    257;    INJUNCTIONS,   vol.    6,   p.    1022. 
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induced  by  fraud  to  part  with  the  legal  title  to  his  property,  he  cannot  have 
the  conveyance  set  aside  or  canceled  and  reclaim  it  from  subsequent  innocent 
purchasers  for  value.^^ 

G.  Effect  of  Cancellation. — Under  the  laws  of  Kentucky,  *lie  canceling  of 
a  deed  does  not  reinvest  the  title  in  the  grantor. 6"* 

H.  Procedure — 1.  Election  of  Remedies. — See  the  titles  Election  op 
Remedies,  vol.  5,  p.  719;  Fraud  and  Deceit,  vol.  6,  p.  430. 

2.  Laches. — As  to  the  necessity  for  promptness  where  equitable  relief  for 
the  rescission  or  cancellation  of  contracts  or  instruments  is  sought,  and  as  to 
the  effect  of  laches  as  a  bar  to  such  relief,  see  ante,  "Promptitude  in  Seeking 
Relief,"  I,  C,  4;  "Return  or  Tender  of  Property  Purchased,"  I,  C,  6,  c. 

3.  Jurisdiction  and  Venue. — Generally,  as  to  the  jurisdiction  of  courts 
of  equity  to  rescind  or  cancel  contracts  and  instruments,  see  ante,  "Jurisdiction 
and  Nature  of  Remedy,"  I,  A;  "Grounds   for  Relief,"  I,  B. 

The  courts  of  the  United  States  have  equity  jurisdiction  to  rescind  a  con- 
tract, on  the  ground  of  fraud,  after  one  of  the  parties  to  't  has  been  proceeded 
against,  on  the  law  side  of  the  court,  and  a  judgment  has  been  obtained  against 
him,  for  a  part  of  the  money  stipulated  to  be  paid  by  the  contract. ^^  As  to  juris- 
diction of  state  court  to  hear  and  determine  application  for  a  mandamus  directing 
a  state  recorder  of  mortgages  to  cancel  and  erase  inscriptions  against  petitioner's 
property  and  in  favor  of  a  corporation  for  which  a  receiver  has  been  appointed 
by  a  federal  court,  see  the  title  Mandamus,  vol.  8,  p.  25.  See,  also,  the  title 
Receivers,  ante,  p.  538. 

As  to  questions  of  venue  arising  in  suits  in  federal  courts  for  the  cancella- 
tion of  written  instruments,  see  the  title  Venue. 

4.  Parties. — All  persons  whose  interests  would  be  affected  by  a  decree  setting 
aside  a  contract,  deed  or  other  instrument,  are  necessary  parties  to  the  action. "^^^ 


63.  Innocent     purchaser      protected. — 

Colorado  Coal,  etc.,  Co.  v.  United  States, 
123  U.  S.  307,  313,  314,  31  L.  Ed.  182; 
United  States  v.  Minor,  114  U.  S.  233,  243, 
29    L.    Ed.    110. 

64.  Effect  of  cancellation. — Holmes  v. 
Trout,  7  Pet.  171,  8  E.  Ed.  647.  See  the 
title   DEEDS,   vol.    5,  p.   245. 

65.  Jurisdiction  of  federal  courts. — 
Boyce  v.  Grundy,  3  Pet.  210,  7  L.  Ed.  655. 
See,  also,  Boyce  v.  Grundy.  9  Pet.  275,  9 
L.  Ed.  127.  See  the  titles  COURTS,  vol. 
4,  pp.  895,  903,  904,  939;  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p. 
182. 

66.  Parties. — Coiron  v.  Millaudon,  19 
How.  113,  115,  15  L.  Ed.  575;  Hartshorn 
V.  Day,  19  How.  211.  223,  15  L.  Ed.  605. 
See  the  titles  EXECUTORS  AND  AD- 
MINISTRATORS, vol.  6,  p.  156;  FRAUD 
AND  DECEIT,  vol.  6,  p.  432.  et  seq.; 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  521;  PAR- 
TIES, vol.  9,  pp.  41,  et  seq.,  51. 

A  court  of  equity,  on  an  application 
to  set  aside  agreements  on  the  ground 
of  fraud,  will  require  t'lat  third  parties 
in  interest  shall  be  m?  Je  parties  to  the 
suit,  and  will  protect  their  rights,  or 
secure  them  against  loss,  if  it  interferes 
at  all,  upon  the  commonest  principles  of 
equitv  jurisprudence.  Hartshorn  7'.  Dav, 
19  How.  211,  223,  15  L-  Ed.  605;  Shields 
V.  Barrow,  17  How.  130,  139.  15  L.  Ed. 
158.  See,  also.  Barnev  v.  Baltimore,  6 
Wall.  280.  284,  18  L.  Ed.  825;  Kendig  v. 
Dean,  97  U.   S.  435,  426,  24   I.    Ed.   lOfil. 

A   vendor    sold    an    estate    in    Louisiana 


for  a  large  sum  of  money,  and  received 
payment,  from  time  to  time,  for  nearly 
one-half  of  the  amount.  Afterwards,  he 
agreed  to  take  back  the  property,  upon 
the  payment  of  an  additional  sum  of 
money,  which  was  secured  to  him  by  the 
promissory  notes  of  six  individuals,  four 
of  whom  lived  in  Louisiana,  and  two  in 
Mississippi.  Becoming  dissatisfied  with 
this  arrangement,  the  vendor  filed  a  bill 
in  the  circuit  court  of  the  United  States 
for  Louisiana,  against  the  two  citizens  of 
Mississippi,  to  set  aside  the  agreement 
as  having  been  improperly  procured,  and 
to  restore  him  to  his  rights  under  the 
original  sale.  All  the  six  persons  with 
whom  the  second  arrangement  was  made, 
were  indorsers  upon  the  notes  originally 
given  by  the  vendee  for  the  purchase 
money,  under  the  sale.  The  four  parties 
to  the  compromise,  who  resided  in  Louisi- 
ana, not  being  suable  in  the  circuit  court 
of  that  state,  and  their  presence,  as  de- 
fendants, being  necessary,  the  court  could 
not  rescind  the  contract  as  to  two,  and 
allow  it  to  stand  as  to  the  other  four. 
Consequently,  it  could  not  pass  a  decree, 
as  pravcd.  Shields  v.  Barrow,  17  How. 
130.    15    L.    Ed.    158. 

Suit  by  heirs  at  law  to  set  aside  a  con- 
veyance obtained  from  their  ancestor  by 
fraud  and  imposition. — Harding  7:  Handy, 
11    Wheat.    lO.T.    r.    L.    Ed.    420. 

Suit  by  stockholders  and  bondholders 
r'  railroad  company. — Ribon  v.  Railroad 
Ci'inpanies,  16  Wall.  446.  21   L.   Ed.  367. 

As  to  whether  -  ^  auctioneer  is  a  neces- 
sary party   to   a   bill    in    an    action    to   set 
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5.  Pleadings. — Necessary  Allegations  in  Bill. — When  fraud  or  mistake  is 
alleged  as  a  ground  for  rescinding  or  canceling  a  contract  or  instrument,  the 
bill  must  contain  specific  averments  of  the  facts  which  constitute  the  fraud  or 
mistake,*^'  and  must  be  supported  by  clear  and  satisfactory  proof.*^^  The  plain- 
tifif  need  not  aver  substantively  in  his  bill  that  he  can  restore  the  property  trans- 
ferred by  a  fraudulent  sale,  this  being  presumed  as  a  usual,  if  not  necessary, 
consequence  from  the  application  to  have  the  contract  rescinded,  and  every- 
thing placed  in  statu  quo.*'^ 

Cross  Bill. — As  to  the  necessity  of  a  cross  bill  to  establish  an  agreement  or 
conveyance,  where  a  bill  is  filed  to  set  aside  such  agreement  or  conveyance, 
see  the  title  Cross  Bills,  vol.  5,  pp.  135,  136. 

Amendment  of  Pleadings. — The  rules  in  reference  to  amendments  of  equity 
pleadings  generally  are  applicable  to  pleadings  in  suits  to  rescind  or  cancel  con- 
tracts and  written  instruments,  for  treatment  of  which  see  the  title  Amend- 
MiCNTSj  vol.  1,  p.  293,  et  seq. 


aside  an  auction  sale  on  account  of  fic- 
titious bidding  by  the  auctioneer,  see  the 
title  AUCTIONS  AND  AUCTIONEERS, 
vol.    2,    p.    748. 

67.  Bill  must  allege  fraud  or  mistake 
specifically. — Maxwell  Land-Grant  Case, 
l;-'l  U.  S.  325,  30  L.  Ed.  949;  United  States 
V.  American  Bell  Tel.  Co.,  128  U.  S.  315, 
350,  32  L.  Ed.  450.  See  the  titles  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6,  p.  155;  FRAUD  AND  DECEIT, 
vol.  6,  p.  434;  FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES,  vol.  6, 
p  .522;  MISTAKE  AND  ACCIDENT, 
vol.  8,  p.  428;   PLEADING,  vol.  9,  p.   418. 

There  must  be  sufficient  equity  appar- 
ent on  the  face  of  the  bill,  to  warrant  the 
court  in  granting  the  relief  prayed;  and 
the  material  facts  on  which  the  plaintiff 
relies  must  be  so  distinctly  alleged  as  to 
put  them  in  issue.  Harding  v.  Handy,  11 
Wheat.   103,  6  L.   Ed.   429. 

Allegations  of  general  ignorance  of 
things  a  knowledge  of  which  is  easily  as- 
certainable, is  insufficient  to  set  into  ac- 
tion the  remedies  of  equity.  McQuiddy 
V.  Ware,  20  Wall.   14,  22   L.   Ed.  311. 

When  fraud  is  alleged  as  a  ground  to 
set  aside  a  title,  the  bill  must  be  specific 
in  stating  the  facts  and  circumstances 
which  constitute  the  fraud;  and  also  as 
to  the  time  it  was  discovered.  This  is 
necessary  to  enable  the  defendants  to 
meet  the  fraud,  and  the  alleged  time  of 
its  discovery.  Moore  z'.  Greene,  19  How. 
60,  72.  15  L.  "d.  533;  Ware  v.  Galveston 
City  Co.,  146  U.  S.  102,  116,  36  L-  Ed.  904. 
This  is  especially  true  in  a  suit  to  set 
aside  a  contract  for  fraud  after  a  long 
lapse  of  time,  and  the  bill  and  the  proof 
must  show  that  the  delay  was  consistent 
with  the  requisite  diligence.  Ware  v. 
Galveston  City  Co.,  146  U.  S.  102,  116,  36 
L.   Ed.  904. 

In  stating  the  facts  which  constitute  a 
fraud,  where  relief  by  rescission  is 
sought  in  a  bill  in  equity,  all  the  evidence 
which  may  be  adduced  to  prove  that  fraud 
need  not  be  recited  in  the  bill.  It  is 
sufficient  if  the  main  facts  or  incidents 
which  constitute  the  fraud  against  which 
relief  is  desired  shall  be  fairly  stated,   so 


as  to  put  the  defendant  upon  his  guard 
and  apprise  him  of  what  answer  may  be 
required  of  him.  Story's  Equity  Plead- 
ings, §  252.  United  States  v.  American 
Bell  Tel.  Co.,  128  U.  S.  315,  356,  32  L. 
Ed.   450. 

The  bill  is  sufficiently  explicit,  where 
there  can  be  no  question  that  if  the  bill, 
as  is  the  general  rule  on  demurrers,  is  to 
be  taken  as  true,  and  there  is  enough  in 
it  to  establish  the  fraud  and  to  justify 
cancellation  or  rescission  of  the  instru- 
ment, if  the  court  has  jurisdiction  to  do 
so.  United  States  v.  American  Bell  Tel. 
Co.,  128  U.  S.  315,  350,  32  L.  Ed.  450,  cit- 
ing Harding  v.  Handy,  11  Wheat.  103,  6 
L.  Ed.  429;  St.  Louis  v.  Knapp  Co.,  104 
U.    S.   658,   20   L.    Ed.   883. 

Where  the  facts  and  proceedings  at- 
tending a  wrongful  transfer  of  title  are 
fully  disclosed  in  the  bill,  and  point  to 
fraud  and  wrong,  and  equally  to  inad- 
vertence and  mistake,  if  the  latter  be 
shown,  the  bill  is  sustainable,  although 
the  former  charge  against  the  defendant 
may  not  have  been  fully  established.  Wil- 
liams 7'.  United  States,  138  U.  S.  514,  517, 
34   L.    Ed.   1020. 

Where  the  plaintiff  charged  in  sub- 
stance that  he  was  induced  by  false  repre- 
sentations to  sell  defendant  certain 
goods,  and  asked  to  have  the  contract  ot 
sale  rescinded,  and  the  goods  restored, 
and  the  representations  proven  were  in 
the  precise  language  of  those  averred  in 
the  bill,  but  were  not  of  the  same  gen- 
eral character,  it  was  held  that  they  were 
sufficient  to  justify  the  decree  rendered 
in  the  court  below  in  favor  of  plaintiff. 
Turner  v.  Ward,  154  U.  S.  018.  019.  23  L- 
Ed.    391. 

Allegations  of  bill  held  insufficient. — 
Moore  V.  Greene,  19  How.  09,  72,  15  L. 
Ed.   533. 

68.  Supported  by  clear  proof. — See  post, 
"Weight    and    Sufficiency."    L    H,    6,    c. 

69.  Averment  as  to  ability  to  restore 
property. — Veaz.ie  7'.  Williams,  8  How. 
134,  158,  12  L.  Ed.  1018.  See  ante,  "Res- 
toration or  Offer  to  Restore  Original 
Status."  T.  r,  0;  "Restoration  of  Original 
Status,"  I,  D,  2. 
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6.  Evidence — a.  Presumptions  and  Burden  of  Proof. — Where  fraud  and  mis- 
take are  alleged  as  grounds  for  rescinding  or  canceling  a  contract  or  instrument, 
the  burden  of  proof  to  show  these  grounds  rests  on  the  plaintiff,  and  not  on 
the  defendant."*^ 

b.  Admissibility. — As  to  questions  of  admissibility  of  evidence,  see  note  J  ^ 

c.  Weight  and  Sufficiency. — Where  the  rescission  or  cancellation  of  contracts 
and  instrumenti  is  sought  in  equity  on  the  ground  of  fraud  or  mistake,  or  for 
other  cause,  the  facts  constituting  these  grounds  must  be  established  by  clear 
and  satisfactory  proof,  to  justify  such  relief.'^^ 


70.  Burden    of    proof      on     plaintiff. — 

Veazie  v.  Williams,  8  How.  134,  157,  12 
L.  Ed.  1018;  Connor  v.  Featherstone,  12 
Wheat.  199,  G  L.  Ed.  601;  Moore  v. 
Greene,  19  How.  69,  15  L.  Ed.  533;  Cis- 
sel  V.  Dutch,  125  U.  S.  171,  172,  31  L.  Ed. 
642;  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247,  249,  31  L.  Ed.  678;  Farns- 
worth  V.  Duflfner,  142  U.  S.  43,  48,  35  L. 
Ed.  931.  See  the  titles  FRAUD  AND 
DECEIT,  vol.  6,  pp.  439,  440,  441; 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6.  pp.  522,  523; 
MISTAKE  AND  ACCIDENT,  vol.  8.  p. 
427;  PRESUMPTIONS  AND  BURDEN 
OF  PROOF,  vol.  9,  p.  618. 

Where  property  was  sold  under  an  ad- 
ministrator's sale,  the  presumption  is  in 
favor  of  its  correctness,  and  after  a  long 
possession  under  it,  the  burden  of  proof 
is  upon  the  party  who  impeaches  the  sale. 
Moore  V.  Greene,  19  How.  69.  15  L.  Ed. 
533.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,   vol.   6,   p.   155. 

71.  Admissibility  of  evidence. — An  an- 
swer under  oath  in  an  equity  case  to  set 
aside  a  contract,  when  called  for,  is  to 
be  taken  as  evidence.  United  States  v. 
Budd,  144  U.  S.  154,  165,  36  L.  Ed.  384. 
Generally,  as  to  an  answer  as  evidence, 
see  the  title  EQUITY,  vol.  5,  p.  886,  et 
seq. 

As  to  the  admissibility  of  parol  evi- 
dence to  show  fraud  or  mistake,  see  the 
titles  FRAUD  AND  DECEIT,  vol.  6,  p. 
442;  MISTAKE  AND  ACCIDENT,  vol. 
8,  p.  428;  PAROL  EVIDENCE,  vol.  9,  p. 
30,   et   seq. 

As  to  the  competency  of  an  auctioneer 
as  a  witness  in  an  action  to  set  aside  an 
auction  sale  on  account  of  fictitious  bid- 
ding by  the  auctioneer,  see  the  title  AUC- 
TIONS AND  AUCTIONEERS,  vol.  2, 
p.    748. 

72.  Proof  must  be  clear  and  satisfac- 
tory.— Maxwell  Land-Grant  Case,  121  U. 
S.  325,  30  L.  Ed.  949;  Hoffman  v.  Overbey, 
137  U.  S.  465,  471,  34  L.  Ed.  754;  Lalone 
V.  United  States,  _  164  U.  S.  255,  257,  41 
L.  Ed.  425;  Veazie  v.  Williams,  8  How. 
134,  157,  12  L.  Ed.  1018;  Connor  v. 
Featherstone,  12  Wheat.  199,  6  L.  Ed.  601; 
Jenkins  v.  Pye,  12  Pet.  241,  9  L.  Ed.  1070; 
Russell  V.  Southard,  12  How.  139,  13  L. 
Ed.  927;  Tyler  v.  Black,  13  How.  230,  14 
L.  Ed.  124;  Moore  v.  Robbins,  96  U.  S. 
530.  24  L.  Ed.  848;  Oplesbv  v.  .\ttrill,  105 
U.   S.   605,  611,  26  L.    Ed.    1186;    GrifTith   v. 
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Godey;  113  U.  S.  89,  28  L.  Ed.  934;  Farrar 
V.  Churchill,  135  U.  S.  609,  615,  34  L.  Ed. 
246.  See  the  titles  EVIDENCE,  vol.  5, 
p.  1034,  et  seq.;  FRAUD  AND  DECEIT, 
vol.  6,  p.  442,  et  seq.;  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES, 
vol.  6,  p.  526;  MISTAKE  AND  ACCI- 
DENT, vol.  8,  p.  427. 

Testimony  must  be  clear,  unequivocal 
and  convincing. — Maxwell  Land-Grant 
Case,  121  U.  S.  325,  379,  380,  381,  30  L.  Ed. 
949;  Colorado  Coal,  etc.,  Co.  v.  United 
States,  123  U.  S.  307,  316,  31  L.  Ed.  182; 
United  States  v.  San  Jacinto  Tin  Co.,  125 
U.  S.  273,  31  L.  Ed.  747;  United  States  v. 
Budd,  144  U.  S.  154,  161,  36  L.  Ed.  384; 
United  States  v.  American  Bell  Tel.  Co., 
167   U.   S.  224,   240,  42  L.   Ed.   144. 

In  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  31  L.  Ed.  747,  it  was 
said  that  there  was  no  such  convincing 
evidence  of  fraud  before  the  court. 

If  the  proposition,  as  thus  laid  down 
in  the  te.xt,  is  sound  in  regard  to  the  or- 
dinary contracts  of  private  individuals,  it 
should  be  much  more  observed  where  the 
attempt  is  to  annul  the  grants,  the  pat- 
ents and  other  solemn  evidence  of  title 
emanating  from  the  government  of  the 
United  States  under  its  official  seal. 
United  States  v.  Budd,  144  U.  S.  154,  161, 
36  L.  Ed.  384;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  224,  240,  42  L.  Ed. 
144.  See  the  titles  PATENTS,  vol.  9,  pp. 
315,  316;  PUBLIC  LANDS,  ante,  pp. 
47,    85,   250,   338. 

The  power  of  a  court  of  equity  to  can- 
cel an  executed  contract  ought  not  to  be 
exercised,  unless  the  fraud  and  false  repre- 
sentations set  up  as  the  ground  for  relief 
are  clearly  proved,  and  the  complainant 
has  been  thereby  deceived  and  injured. 
Atlantic  Delaine  Co.  v.  James,  94  U.  S. 
207,  24  L.  Ed.  112;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  380,  30  L.  Ed.  949; 
Union  R.  Co.  v.  Dull,  124  U.  S.  173,  183, 
31  L.  Ed.  417.  Relief  will  be  granted  in 
cases  of  written  instruments  only  where 
there  is  a  plain  mistake,  clearly  made  out 
by  satisfactory  proofs.  Story,  Eq.  Jur.,  § 
157.  Maxwell  Land-Grant  Case,  121  U. 
S.  325,  380,  30  L.   Ed.  949. 

"A  party  seeking  the  rescission  of  a 
contract,  on  the  ground  of  misrepresenta- 
tions, must  establish  the  same  by  clear 
and    irrefragable    evidence."      Farnsworth 

Duffner,  142  U.  S.  43,  48,  35  L.  Ed.  931; 
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d.  Variance. — In  a  suit  to  set  aside  a  deed  or  contract  on  the  ground  of  frauds 
it  is  enough  if  the  facts  found  are  not  materially  and  substantially  different 
from  those  alleged  in  the  bill."^ 

7.  Decree;. — See   ante,  -"Nature  of   Relief   AfYorded,"   I,   D. 

II.  Reformation. 

A.  Jurisdiction  and  Nature  of  Remedy. — The  reformation  or  correction 
of  written  contracts  and  instruments  so  as  to  etifectuate  the  real  intention  of 
the  parties,  is  but  the  ordinary  exercise  of  the  powers  of  a  court  of  equity.''"'* 
However  the  court  will  not  reform  a  contract  merely  for  the  sake  of  reforming 
it,  but  only  to  enable  some  party  to  assert  rights  under  it  as  reformed,"-^  and 
where  a  contract  expresses  the  agreement  of  the  parties,  no  court  has  power 
to  change  it.  Courts  of  equity  may  compel  parties  to  execute  their  agreements^ 
but  have  no  power  to  make  agreements  for  them."*^  Reformation  is  not  an  in- 
cident to  an  action  at  law,  but  can  be  granted  only  in  equity.     When  relief  is 


Clark  V.  Reeder,  158  U.  S.  505,  524,  39  L. 
Ed.   1079. 

Evidence  of  fraud  or  mistake  held  suffi- 
cient.— Dickson  v.  Patterson,  160  U.  S. 
584,  589,  40  L.  Ed.  543;  Veazie  v.  Wil- 
liams,  8    How.   134,   157,   12    h.    Ed.    1018. 

Evidence  of  fraud  or  mistake  held  in- 
sufficient to  justify  rescission  or  cancella- 
tion.—Ellis  V.  Davis,  109  U.  S.  485,  503,  27 
L.  Ed  1006;  Maxwell  Land-Grant  Case, 
121  U.  S.  325,  30  L.  Ed.  949;  United  States 
f  Budd,  144  U.  S.  154,  164,  36  L.  Ed.  384; 
Farnsworth  i:  Dufifner,  142  U.  S.  43,  56, 
35  L.  Ed.  931;  Johansson  v.  Stephanson, 
145  U.  S.,  appx.,  625,  23  L.  Ed.  1009;  Clark 
v.  Reeder,  158  U.  S.  505,  530,  39  L.  Ed.  1079; 
Lalone  v.  United  States,  164  U.  S.  255, 
258,  41  L.  Ed.  425;  Hoyt  v.  Hanbiiry,  12S 
U.  S.  584,  585,  32  L-  Ed.  565;  Moore  v. 
Greene,  19  How.  69,  15  L.  Ed.  533;  Con- 
nor V.  Featherslone,  12  Wheat.  199.  6  L. 
Ed.  601;  Cissel  v.  Dutch,  125  U.  S.  171, 
31  L.  Ed.  642;  Barribeau  v.  Brant,  17  How. 
43,  15  L.  Ed.  34;  Collins  v.  Thompson,  22 
How.  246.  16  L.  Ed.  280;  Conley  v.  Nailor, 
118  U.  S.  127,  135,  136,  30  L-  Ed.  112; 
Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  255,  31  L.  Ed.  678;  Synnott  v. 
Shauahnessv.  130  U.  S.  572,  573,  575,  32 
L.  Ed.  1038';  Farrar  t'.  Churchill,  135  U. 
S.  609,  C17,  34  L.  Ed.  246;  Shappirio  v. 
Goldberg,  192  U.  S.  232,  241,  48  L.  Ed. 
419. 

A  false  or  fraudulent  misrepresentation 
held  not  to  have  been  shown  with  suffi- 
cient clearness  to  justify  the  court  in  dis- 
regarding or  setting  aside  a  contract 
made  more  than  twelve  years  before  the 
suit  was  instituted.  Hofifman  7'.  Overbey, 
137   U.    S    465.   471.   34   L.   Ed.  754. 

It  was  held  in  Ellis  ?■.  Davis,  109  U.  S. 
485,  503.  27  L.  Ed.  lOOfi.  that  upon  the 
prayer  for  the  cancellation  of  the  sale 
and  conveyance  of  the  Beauvior  est.Tte  by 
Mrs.  Dorsey  in  her  lif-^time,  to  Jefferson 
Davis,  where  that  relief  was  claimed  in 
part  on  the  ground  .  of  a  constructive 
fraud,  growing  out  of  the  defendant's  re- 
lation to  her  at  the  time  as  a  cnnlidential 
agent,  the  court  saw  nothing  in  the  cir- 
cumstances  as    detailed    to   forbid    such    a 


transaction  between  the  parties,  and  the 
charges  of  actual  fraud  and  undue  in- 
fluence applicable  to  this  sale,  considered 
as  detached  from  the  rest  of  the  case, 
were  not  of  such  character,  even  when  ad- 
mitted by  the  demurrer,  as  in  law  would 
justify   a    rescission. 

73.  Variance.^Tufts  v.  Tufts,  123  U. 
S.  76,  78,  31  L.  Ed.  91;  Synnott  z^.  Shaugh- 
nessy,  130  U.  S.  572,  573,  575,  32  L.  Ed. 
1038.  See  the  titles  FRAUD  AND  DE- 
CEIT,   vol.    6,    pp.    448,    449;    VARIANCE. 

Where  the  plaintiff  charged  in  sub- 
stance that  he  was  induced  by  false  repre- 
sentations to  sell  defendant  certain  goods, 
and  asked  to  have  the  contract  of  sale 
rescinded,  and  the  goods  restored,  and 
the  representations  proven  were  not  in 
the  precise  language  of  those  averred  in 
the  bill,  but  were  ®f  the  same  general 
character,  it  was  held  that  they  were 
sufficient  to  justify  the  decree  rendered 
in  the  court  below  in  favor  of  plaintiff". 
Turner  v.  Ward,  154  U.  S.  618,  619,  23  L. 
Ed.   391. 

74.  Jurisdiction  and  nature  of  remedy. 
—Fowler  v.  Hart,  13  How.  373,  379.  14  L. 
Ed.  186;  Hearne  v.  Marine  Ins.  Co.,  20 
Wall.  488,  490,  22  L.  Ed.  395;  Ivinson  v. 
Hutton,  98  U.  S.  79,  S2.  25  L.  Ed.  66.  See, 
also.  Equitable  Ins.  Co.  v.  Hearne,  20 
Wall.  494.  22  L.  Ed.  398.  See  post. 
"Grounds   for   Relief,"   II,   A. 

Equities  for  the  reformation  of  instru- 
ments are  incapable  of  enforcement  at 
common  law,  and  therefore  necessarily 
fall  within  the  peculiar  province  of  the 
courts  invested  with  equitable  jurisdic- 
tion. Ivinson  v.  Hutton,  98  U.  S.  79,  83, 
25    L.    Ed.    66. 

75.  Reformation  only  made  to  enable 
party  to  assert  rights. — Thomn<;on  -'. 
Phenix  Ins.  Co.,  136  U.  S.  ^87,  296.  34  L. 
Ed.   408. 

76.  Court  cannot  change  contract. — 
Baltzer  v.  Raleigh,  etc..  R.  Co.,  115  U.  S. 
634,  637,  29  L.  Ed.  505;  Hunt  v.  Rous- 
maniere,  1  Pet.  1,  14.  7  L.  Ed.  27;  .^dams 
T'.  Henderson,  168  U.  S.  573,  42  L.  Ed. 
584. 
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granted  also  on  the  contract  as  reformed,  it  means  only  that  the  court  of  equity 
sees  fit  to  go  on  and  finish  the  whole  case.'" 

B.  Grounds  for  Relief — 1.  Mistake:  or  Accident — a.  In  General. — The 
reformation  of  written  contracts  or  instruments  for  fraud,  mistake,  or  accident 
is  an  ordinary  head  of  equity  jurisdiction^^  Such  a  power  cannot  be  exercised 
by   common-law    courts.      Rehef   can    only   be   granted    in   a   court   of   equity.'^^ 


77.  Reformation  not  incident  to  action 
at  law. — -United  States  v.  Milliken  Im- 
printing Co.,  202  U.  S.  168,  173,  50  L.  Ed. 
980. 

When  in  a  suit  to  have  a  contract  re- 
formed, plaintiff  makes  a  demand  for 
money  under  the  contract  as  it  should 
have  been  drawn,  such  demand  is  incident 
to  the  reformation  asked.  United  States 
V.  Milliken  Imprinting  Co.,  202  U.  S.  168, 
173,    50    L.    Ed.    980. 

78.  Mistake,     or     fraud — In     general 

Hearne  v.  Marine  Ins.  Co.,  20  Wall.  488, 
490,  22  L.  Ed.  395;  Ivinson  v.  Hutton.  98 
U.  S.  79,  8i2,  25  L.  Ed.  66;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  645,  26  L.  Ed.  875; 
Johnson  v.  Towsley,  13  Wall.  72,  20  L. 
Ed.  485;  Insurance  Co.  v.  Wilkinson.  13 
Wall.  222,  231,  20  L.  Ed.  617;  Snell  v.  In- 
surance Co.,  98  U.  S.  85,  89,  25  L.  Ed.  52; 
Graves  v.  Boston  Marme  Ins.  Co.,  2 
Cranch  419,  2  L.  Ed.  324;  Bradford  v. 
Union  Bank,  13  How.  57,  66,  14  L.  Ed. 
49;  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  435,  35  L.  Ed.  1062;  Walden 
V.  Skinner,  101  U.  S.  577,  585,  25  E.  Ed. 
963;  Baltzer  v.  Raleigh,  etc.,  R.  Co.,  115 
U.  S.  634,  29  L.  Ed.  505;  Maxwell  Land- 
Grant  Case,  121  U.  S.  325,  380,  30  L.  Ed. 
949;  Colorado  Coal,  etc.,  Co.  v.  United 
States,  123  U.  S.  307,  316,  355,  31  L-  Ed. 
182;  United  States  v.  San  Jacinto  Tin  Co., 
125  U.  S.  273,  31  L.  Ed.  747;  United  States 
V.  American  Bell  Tel.  Co.,  128  U.  S.  315, 
359,  32  L.  Ed.  450;  United  States  v.  Budd, 
144  U.  S.  154,  161,  36  L.  Ed.  384;  Hedges 
V.  Dixson  County,  150  U.  S.  182,  189,  192, 
37  L.  Ed.  1044;  United  States  v.  Ameri- 
can Bell  Tel.  Co.,  167  U.  S.  224,  240.  42 
L.  Ed.  144;  Moflfett,  etc.,  Co.  v.  Roches- 
ter, 178  U.  S.  373,  384,  44  L.  Ed.  1198; 
United  States  v.  Price,  9  How.  83,  91,  13 
L.  Ed.  56;  Insurance  Co.  v.  Bailey,  13 
Wall.  616,  622,  20  L.  Ed.  501.  See,  also, 
Equitable  Ins.  Co.  v.  Hearne,  20  Wall. 
494.  22  L.  Ed.  398.  See  the  titles  FRAUD 
AND  DECEIT,  vol.  6,  p.  394;  MISTAKE 
AND  ACCIDENT,  vol.  8,,  p.  417. 

If  through  fraud,  ignorance,  or  mis- 
take, the  written  contract  does  not  ex- 
press the  meaning  of  the  parties,  it  will 
be  reformed  so  as  to  conform  to  it. 
Pickersgill  v.  I.ahens,  15  Wall.  140,  144, 
21  L.  Ed.  119:  Ba'tzer  v.  Raleigh,  etc.,  R. 
Co.,  115  U.  S.  634,  645,  29  L.  Ed.  505; 
Hunt  7r.  Rousmnnier,  8  Wheat.  174,  211, 
5  L.  Fd.  589;  Wasatch  Min.  Co.  7'.  Cres- 
cent Min.  Co.,  148  U.  S.  293,  297,  37  L. 
Eri.    454. 

Where  it  is  alleged  that  by  fraud  or 
mistake  in  makinipr  a  contract,  the  nam'' 
of  an  agent  ps  a  n^rtv  was  inserted  and 
the  name  of  his  principal  left  out  of  the 


contract,  equity  will  reform  the  contract, 
and  enforce  it  as  reformed.  Baltzer  v. 
Raleigh,  etc.,  R.  Co.,  115  U.  S.  634,  645,  29 
L.  Ed.  505,  citing  Bradford  v.  Union  Bank, 

13  How.   57,  66,   14  L.    Ed.   49. 

Mistake  or  accident. — A  written  instru- 
ment may  be  reformed  in  equity,  where, 
by  mistake  or  accident,  it  does  not  cor- 
rectly set  forth  the  intention  of  the  par- 
ties.     Fowler   v.    Hart,    13    How.    373,   379, 

14  E.  Ed.  186;  Prentice  v.  Stearns,  113  U. 
S.  435,  445,  28  L.  Ed.  1059;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  287,  296,  34 
L.  Ed.  408;  Finley  v.  Lynn,  6  Cranch  238, 
3  L.  Ed.  211;  Jones  v.  Johnston,  18  How. 
150,  153,  15  L.  Ed.  320;  Johnston  t;.  Jones, 
1  Black  209,  224,  17  L.  Ed.  117;  New  Or- 
leans, etc..  Banking  Co.  v.  Montgomery, 
95  U.  S.  16,  IS,  24  L.  Ed.  346;  Howland 
V.  Blake,  97  U.  S.  624,  626,  24  L.  Ed.  1027; 
Ivinson  v.  Hutton,  98  U.  S.  79,  82,  25  L. 
Ed.  66;  Elliott  v.  Sackett,  108  U.  S.  132, 
27  L.  Ed.  678;  Harvey  v.  United  States, 
105  U.  S.  671,  26  L.  Ed.  1206;  Graves  v. 
Boston  Marine  Ins.  Co.,  2  Cranch  419,  2 
L.  Ed.  324;  United  States  v.  American 
Bell  Tel.  Co.,  128  U.  S.  315,  32  L.  Ed.  450; 
Bernards  Tp.  v.  Stebbins,  109  U.  S.  341, 
349,  27  L.  Ed.  956;  Drury  v.  Hayden,  111 
U.  S.  223,  28  L.  Ed.  408;  Patch  v.  White, 
117  U.  S.  210,  217,  29  L.  Ed.  860;  Moore 
V.  Crawford,  130  U.  S.  122,  134,  32  L.  Ed. 
878;  Keller  v.  Ashford,  133  U.  S.  610,  625, 
33  L.  Ed.  667;  Hunt  v.  Rousmanier,  8 
Wheat.  174,  211,  5  L.  Ed.  589,  and  this 
without  the  necessity  of  resorting  to  ex- 
trinsic proof;  Thompson  v.  Phenix  Ins. 
Co.,    136   U.    S.    287,   296.   34    L.    Ed.    408. 

Courts  of  equity  possess  the  power  to 
correct  mistakes  in  written  instruments, 
even  to  the  extent  of  changing  the  most 
material  stipulations  they  contain  and 
which  are  the  subject  of  special  agree- 
ment. Ivinson  v.  Hutton,  98  U.  S.  79.  83, 
25  L.  Ed.  66;  Finley  v.  Lvnn,  6  Cranch 
238,  249,  3  L.  Ed.  211.  See  the  titles 
FRAUD  AND  DECEIT,  vol.  6.  p.  394- 
MISTAKE  AND  ACCIDENT,  vol.  8  p 
417. 

79.  No  power  in  law  courts  to  reform 
instruments.— Ivinson  v.  Hutton,  98  U  S 
79.   82.    25    L.    Ed.    66. 

A.  and  B.,  having  arranged  the  terms 
on  which  the  partnership  between  t'^em 
should  be  dissolved,  stipulated  that  their 
clerk  should  examine  their  books,  ascer- 
tain the  amount  which  each  had  put  into 
the  firm  and  each  had  drawn  out.  and  re- 
port the  same  as  the  basis  of  their  agreed 
.settlement,  and  that  if  any  error  was 
made,  it  should  be  corrected  when  dis- 
covered. The  clerk  made  the  examina- 
tion,   and     reported     that      the      sum      of 


820 


RESCISSION,   CANCELLATION  AND   REFORMATION. 


Where  the  agreement,  as  reduced  to  writing,  by  mistake  omits  or  contains  terms 
or  stipulations  contrary  to  the  common  intention  of  the  parties,  or  varies  from 
their  intent  by  expressing  something  different  in  substance  from  the  truth  of 
that  intent,  the  instrument  will  be  reformed  or  corrected  so  as  to  make  it  con- 
form to  their  real  intent. ^^  The  parties  will  be  placed  as  they  would  have  stood 
if  the  mistake  had  not  occurred.*^  The  party  alleging  the  mistake  must  show 
exactly  in  what  it  consists,  and  the  correction  that  should  be  made.^^  The  evi- 
dence must  be  such  as  to  leave  no  reasonable  doubt  upon  the  mind  of  the  court 
as  to  either  of  these  points. '^^  There  must  be  a  mutual  mistake,  common  to 
both  parties  to  the  instrument,^'*  or  a  mistake  on  one  side  and  fraud  or  inequi- 


$47,039.54  was  due  from  B.  to  A.  There- 
upon, supposing  the  report  to  be  correct, 
each  made,  executed,  and  delivered  to  the 
other  all  the  papers  necessary  to  perfect 
and  complete  the  terms  and  conditions 
of  the  dissolution  of  the  partnership.  On 
the  same  day,  the  clerk  discovered  that 
he  had  made'an  error  of  $4,036.12  against 
A.  B.  having  refused  to  correct  it,  A. 
filed  his  bill  praymg  tor  an  account,  the 
correction,  amendment,  and  cancellation 
of  the  papers  so  executed  by  them,  and 
for  a  decree  for  the  pajmient  of  the 
$4,036.12  due  him.  The  bill  was  dis- 
missed, on  the  ground  that  A.  had  a  plain, 
adequate  and  complete  remedy  at  law. 
Held,  that  the  decree  was  erroneous. 
Ivinson  v.  Hutton,  98  U.  S.  79,  25  L. 
Ed.  66. 

80.  Instrument  made  to  conform  to 
real  intent  of  parties. — Hearne  v.  Marine 
Ins.  Co.,  20  Wall.  488,  490,  22  L-  Ed.  395; 
Snell  V.  Insurance  Co.,  98  U.  S.  85,  88, 
25  L.  Ed.  52;  Walden  v.  Skinner,  101  U. 
S.  577,  25  L.  Ed.  963;  Bradford  v.  Union 
Bank,  13  How.  57,  66,  14  L.  Ed.  49;  El- 
liott V.  Sackett,  108  U.  S.  132,  142,  27  L. 
Ed.  678;  Drury  v.  Hayden,  111  U.  S.  223, 
28  L.  Ed.  408;  Keller  v.  Ashford,  133  U. 
S.  610,  625,  33  L.  Ed.  667;  Thompson  V. 
Phenix  Ins.  Co.,  136  U.  S.  287,  296,  34  L. 
Ed.  408;  Wasatch  Min.  Co.  v.  Crescent 
Min.  Co..  148  U.  S.  293,  297,  37  L.  Ed. 
454;  Moffett,  etc.,  Co.  v.  Rochester,  178 
U.  S.  373,  384,  44  L.  Ed.  1108;  Adams  z> 
Henderson,  168  U.  S.  573,  579,  42  L.  Ed. 
584.  See,  also.  Equitable  Ins.  Co.  v. 
Hearne,   20  Wall.   494,  22   L.   Ed.   398. 

A  written  instrument  does  not  always 
represent  the  intention  of  both  parties, 
and  sometimes  it  fails  to  do  so  as  to 
either;  and  where  this  has  been 'the  re- 
sult of  accident,  or  mistake  or  fraud,  the 
principle  has  been  long  recognized  that 
under  proper  circumstances,  and  in  an 
appropriate  proceeding,  the  instrument 
may  be  set  aside  or  reformed,  as-  best 
suits  the  purposes  of  justice.  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222,  231,  20  L. 
Ed.  617. 

Decisions  of  undoubted  authority  hold 
that  where  an  instrument  is  drawn  and 
executed,  which  professes  or  is  intended 
to  carry  into  execution  an  agreement, 
whether  in  writing  or  by  parol,  pre- 
viously made  between  the  parties,  but 
which,  by  mistake  of  the  draftsman,  either 


as  to  fact  or  law,  does  not  fullill  or  which 
violates  the  manifest  intention  of  the  par- 
ties to  the  agreement,  equity  will  correct 
the  mistake  so  as  to  produce  a  con- 
formity of  the  instrument  to  the  agree- 
ment, the  reason  for  the  rule  being  that 
the  execution  of  agreements  fairly  and 
legally  made  is  one  of  the  peculiar 
branches  of  equity  jurisdiction,  and  if  the 
instrument  which  is  intended  to  execute 
the  agreement,  be  from  any  cause  insuffi- 
cient for  that  purpose,  the  agreement  re- 
mains as  much  unexecuted  as  if  one  of 
the  parties  had  refused  altogether  to 
comply  with  his  engagement,  and  a  court 
of  equity  will,  in  the  exercise  of  its  ac- 
knowledged jurisdiction,  afford  relief  in 
the  one  case  as  well  as  in  the  other,  by 
compelling  the  delinquent  party  to  per- 
form his  undertaking  according  to  the 
terms  of  it,  and  to  the  manifest  intention 
of  the  parties.  Hunt  v.  Rousmaniere,  1 
Pet.  1,  13,  7  L.  Ed.  27;  Hunt  v.  Rous- 
manier,  8  Wheat.  174,  211,  5  L-  Ed.  589; 
Walden  v.  Skinner,  101  U.  S.  577,  583,  25 
L.  Ed.  963;  Ivinson  v.  Hutton,  98  U.  S. 
79,  83,  25  L.  Ed.  66.  So,  if  the  mistake 
exists,  not  in  the  instrument,  which  is 
intended  to  give  effect  to  the  agreement, 
but  in  the  agreement  itself,  and  is  clearly 
proved  to  have  been  the  result  of  igno- 
rance of  some  material  fact,  a  court  of 
equity  will,  in  general,  grant  relief,  ac- 
cording to  the  nature  of  the  particular 
case  in  which  it  is  sought.  Hunt  v.  Rous- 
maniere,  1   Pet.    1,   13.   7    L.    Ed.   27. 

81.  Nature  of  relief  afforded. — See  post, 
"Nature  of   Relief  Afforded,"   II,   D. 

82.  Burden  of  proof. — See  post,  "Pre- 
sumptions  and    Burden   of   Proof,"    II,    G, 

4,  a. 

83.  Weight  and  sufficiency  of  evidence. 
— See  post,  "Weight  and  Sufficiency,"  II, 
G,  4,  c. 

34.  Mutuality  of  mistake. — Hearne  v. 
Marine  Ins.  Co.,  20  Wall.  488,  490,  22  L. 
Ed.  395;  Snell  v.  Insurance  Co.,  98  U.  S. 
85,  89,  25  L.  Ed.  52;  Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417,  43.5,  35  L.  Ed. 
1062;  Elliott  V.  Sackett,  108  U.  S.  132,  27 
L.  Ed.  678;  Shipman  v.  District  of  Co- 
lumbia, 119  U.  S.  148,  30  L.  Ed.  337; 
United  States  v.  Milliken  Imprinting  Co., 
202  U.  S.  168,  50  L.  Ed.  980;  MofTett,  etc., 
Co.  V.  Rochester,  178  U.  S.  373,  3S4,  44 
L.  Ed.  1108;  Adams  v.  Henderson,  168  U. 

5.  573,      579,    42   L-    Ed.   584.      See.    also, 
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table  conduct  on  the  other. ^-^  Where  a  deed  under  which  a  party  claims  title 
is  not  effectual  to  convey  the  land,  by  reason  of  a  mistaken  description,  equity 
will  not  relieve  the  plaintiff  by  reforming  the  deed  where  the  proceeding  is  not 
in  equity  to  reform  the  deed,  but  is  at  law  to  recover  possession  by  virtue  of 
an  alleged  legal  title  under  it.^^ 

b.  Mistake  of  Fact. — In  general,  the  mistakes  against  which  a  court  of  equity 
relieves,  and  for  which  it  will  reform  written  instruments,  are  mistakes  of  fact.^^ 

c.  Mistake  of  Law. — It  is  the  general  rule  that  a  mistake  arising  from  any 
ignorance  of  law  is  not  relievable  in  equity,  and  that  a  mere  mistake  of  law, 
stripped  of  all  other  circumstances,  constitutes  no  ground  for  the  reformatit  n 
of  a  written  contract  and  instrument  founded  on  such  mistake. ^"^  But  relief 
may  be  granted  in  the  case  of  a  mistake  of  law,  where  such  mistake  is  accom- 


Equitable    Ins.    Co.    v.    Hearne,    20    Wall. 
494;  22  L.   Ed.  398. 

It  must  appear  that  both  parties  have 
done  what  neither  intended.  A  mistake 
on  one  side  may  be  ground  for  rescind- 
ing, but  not  for  reforming,  a  contract. 
Where  the  minds  of  the  parties  have  not 
met  there  is  no  contract,  and  hence  none 
to  be  rectified.  Hearne  v.  Marine  Ins. 
Co.,  20  Wall.  488,  490,  22  L.  Ed.  395; 
Moffett,  etc.,  Co.  v.  Rochester,  178  U.  S. 
373,   384,  44   L.    Ed.   1108. 

85.  Mistake  coupled  with  fraud. — Sim- 
mons Creek  Coal  Co.  z'.  Doran,  142  U.  S. 
417,  435,  35    L.   Ed.   10G2. 

86.  Where  proceeding  is  at  law. — Pren- 
tice V.  Stearns,  113  U.  S.  435,  445,  28  L- 
Ed.    1059. 

The  court  deals  with  the  legal  title 
alone  in  such  an  action,  and  equities  sup- 
posed to  control  it  are  not  the  subject  of 
consideration.  Prentice  v.  Stearns,  113 
U.   S.  435,  445,  28   L.   Ed.   1059. 

87.  Mistakes  of  fact. — Hunt  v.  Rous- 
manier,  8  Wheat.  174,  211,  5  L-  Ed.  589; 
Ivinson  v.  Hutton,  98  U.  S.  79,  82,  25  L. 
Ed.  66;  Walden  v.  Skinner,  101  U.  S.  577, 
583,  25  L.  Ed.  963;  Hunt  v.  Rousmaniere, 
1  Pet.  1,  13,  7  L.  Ed.  27;  Bradford  v. 
Union  Bank,  13  How.  57,  66,  14  L.  Ed.  49. 
See  ante,  "In  General,"  II,  B,  1,  a;  post, 
"Mistake   of   Law,"   II,   B,   1,  c. 

88.  Mistake  of  law — General  rule. — 
Snell  V.  Insurance  Co.,  98  U.  S.  85,  90,  91, 
25  L.  Ed.  52;  Griswold  v.  Hazard,  141  U. 
S.  260,  284,  35  L.  Ed.  678;  Hunt  v.  Rous- 
maniere, 1  Pet.  1,  15,  7  L.  Ed.  27;  Hunt 
V.  Rousmanier,  8  Wheat.  174,  5  L.  Ed. 
589;  United  States  Bank  v.  Daniel.  12  Pet. 
32,  55,  9  L.  Ed.  989.  See  ante.  "In  Gen- 
eral," II,  B,  1,  a. 

"It  has  been  held  from  the  earliest  days, 
in  both  the  federal  and  state  courts,  that 
a  mistake  of  law,  pure  and  simple,  with- 
out the  addition  of  any  circumstances  of 
fraud  or  misrepresentation,  constitutes  no 
basis  for  relief  at  law  or  in  equity,  and 
forms  no  excuse  in  favor  of  the  party  as- 
serting that  he  made  such  mistake.  *  *  * 
United  States  z'.  Plodson,  10  Wall.  395, 
409,  19  L.  Ed.  937;  Lamborn  v.  County 
Comm'rs,  97  U.  S.  181,  185,  24  L.  Ed. 
926."  Utermehle  z:  Norment,  197  U.  S. 
40.   56,   49    L.    Ed.    655. 

In  Hunt  z'.  Rousmaniere,  1  Pet.  1,  15, 
7    L.    Ed.   27,   the   court    said:     "Whatever 


exceptions  there  may  be  to  this  rule,  tliey 
are  not  only  few  in  number,  but  they  will 
be  found  to  have  something  peculiar  in 
their  characters."  Cited  in  United  States 
Bank  v.  Daniel,  12  Pet.  32,  55,  9  L.  Ed. 
989;  Snell  z'.  Insurance  Co.,  98  U.  S.  85, 
90,   25    L.    Ed.    52. 

The  court,  however,  was  careful  to  say 
(Hunt  V.  Rousmaniere,  1  Pet.  1,  17,  7  L- 
Ed.  27),  that  it  was  not  its  intention  "to 
lay  it  down,  that  there  may  not  be  cases 
in  which  a  court  of  equity  will  relieve 
against  a  plain  mistake,  arising  from  ig- 
norance of  law."  Cited  in  Snell  z:  In- 
surance Co.,  98  U.  S.  85,  90,  25  L.   Ed.  52. 

And  in  Hunt  v.  Rousmanier,  8  Wheat. 
174,  215,  5  L.  Ed.  589,  Mr.  Chief  Justice 
Marshall  said  that  he  had  found  no  case 
in  the  books  in  which  it  had  been  de- 
cided that  a  plain  and  acknowledged  mis- 
take of  law  was  beyond  the  reach  of 
equity.  Cited  in  Snell  v.  Insurance  Co., 
98    U.    S.    85,    90,    25    L-    Ed.    52. 

Mistake  as  to  legal  character  of  secu- 
rity.— Hunt  V.  Rousmaniere,  1  Pet.  1,  IT, 
7  L.  Ed.  27.  This  case  was  previously  be- 
fore the  supreme  court  in  the  year  182:;, 
and  is  reported  in  8  Wheat.  174,  207,  ct 
seq.,   5    E.   Ed.   589. 

Courts  of  equity  may  compel  parties 
to  perform  their  agreements,  when  fairly 
entered  into,  according  to  their  terms,  but 
it  has  no  power  to  make  agreements  for 
parties,  and  then  compel  them  to  execute 
the  same.  The  death  of  one  of  the  par- 
ties, and  the  consequent  inefficiency  of 
the  security  selected,  intended  to  be  valid 
and  complete,  but  which  was  not  so,  wil! 
not  give  the  right  of  interference.  Hunt 
z'.   Rousmaniere,   1   Pet.   1,   14,  7  L.   Ed.  27. 

Release  of  joint  obligor. — Hunt  f. 
Rousmaniere,  1  Pet.  1,  16,  7  L.  Ed.  27. 
See,  also,  Hunt  v.  Rousmanier,  S  Wheat. 
174,  212,  5  L.  Ed.  589;  United  States  z'. 
Price,  9  How.  83,  91,  13   L.   Ed.  5(). 

If  the  obligee  of  a  joint  bond,  by  two 
or  more,  agree  with  one  obligor  t<i  re- 
lease him,  and  do  so,  and  all  the  oblicors 
are  thereby  discharged  at  law,  equity  will 
not  afford  relief  against  the  legal  conse- 
quences; although  the  release  was  pivoi 
under  a  manifest  misapprehension  of  t''e- 
legal  effect  of  it,  in  relation  to  the  ollirr 
obligors.  Hunt  z'.  Rousmaniere,  1  Pet.  1. 
16,  7  L.  Ed.  27:  United  States  ?'.  Price.  9- 
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panied   by   other  circumstances   demanding   equitable   interference,^^   as,    for   in- 
stance, where  the  mistake  is  caused  by  fraud,  imposition  or  misrepresentation.^'^ 
2.  Fraud. — For  general   treatment   of    fraud   as    a    ground     for   reforming   a 
written  contract  or  instrument  in  a  court  of  equity,  see  ante,  "In  General,"  II, 

B    1    a 

0.'  Conditions  of  Relief.— Inadequacy  of  Remedy  at  Law. — A  court  of 
equity  will  correct  or  reform  a  written  instrument  on  the  ground  of  mistake, 
where  the  complainant  has  not  a  plain,  adequate  and  complete  remedy  at  law.^^ 

Promptness  in  Seeking  Relief. — Where  it  is  sought  to  have  a  contract  or 
instrument  reformed  on  the  ground  of  mistake,  there  must  be  diligence  in  dis- 
covering the  mistake,  a  prompt  declaration  of  it  as  soon  as  discovered,  and  also 
promptness  in  seeking  relief.'-'^ 

How    83,  91,   13   L.   Ed.   56.     See   the   title 
BONDS,   vol.    3,    p.    382. 

Mistake  as  to  revocability  of  deed. — 
Hunt  V.  Rousmaniere,  1  Pet.  1,  16,  7  L- 
Ed.    21.  ^       ^ 

Mistake  as  to  legal  import  of  redemp- 
tion in  deed. — Hunt  v.  Rousmaniere,  1 
Pet.    1,    1",   ~   L.    Ed.   27. 

89.  Mistake  accompanied  by  other  cir- 
cumstances.— 1  Story,  Eq.  Jur.,  §  138,  e 
and  f,  Redf.  Ed.  Snell  v.  Insurance  Co., 
98  U.  S.  85,  90.  91,  25  L.  Ed.  52;  Griswold 
f.  Hazard,  141  U.  S.  260,  284,  35  L.  Ed. 
678.  ,        , 

The  rule  that  an  adtnitted  or  clearly 
established  misapprehension  of  the  law 
creates  a  basis  for  the  interference  of 
courts  of  equity,  resting  on  discretion  and 
to  be  exercised  only  in  the  most  unques- 
tionable and  flagrant  cases,  is  in  con- 
sonance with  the  best  considered  and 
best-reasoned  cases  upon  this  point,  both 
English  and  American.  1  Story  Eq.  Jur., 
§  138,  e  and  f,  Redf.  Ed.  Griswold  v. 
Hazard,  141  U.  S.  260,  284,  35  L.  Ed.  678; 
Snell  V.  Insurance  Co.,  98  U.  S.  85,  90, 
92,   25    L.    Ed.   52. 

In  Snell  z:  Insurance  Co.,  98  U.  S.  85, 
91,  25  L.  Ed.  52,  the  court,  after  deciding 
that  the  contract  before  it  should  be  re- 
formed in  accordance  with  the  original 
agreement,  said:  "In  cases  of  mistake  of 
law,  there  being  no  laches  on  the  part  of 
the  party,  either  in  discovering  and  al- 
leging the  mistake,  or  in  demanding  re- 
lief therefrom,  equity  will  lay  hold  of  any 
additional  circtimstances,  fully  estab- 
lished, which  will  justify  its  interposition 
to  prevent  marked  injustice  being  done. 
Wheeler  v.  Smith,  9  How.  55,  13  L.  Ed. 
44." 

There  exists  in  the  courts  of  equity  the 
jurisdiction  to  correct  mistakes,  to  relieve 
against  frauds  and  impositions,  and  in 
cases  where  it  is  clear  that  officers  of  the 
land  department,  have,  by  a  mistake  of 
the  law,  given  to  one  man  the  land  which 
on  the  undisputed  facts  belonged  to  an- 
other, to  give  appropriate  relief.  Moore 
V.  Robbins.  96  U.  S.  530.  535,  24  L.  Ed. 
84«?. 

Mistake  in  ne  exeat  bond. — Griswold  v. 
Ha7ard.    141    U.    P.   200.  2'^3.   ?,:^   L.    Ed.   67<«. 
Mistake    caused    by    reliance    or    repre- 
sentations of  other  party. — Snell  v.  Insur- 
ance  Co..  98  U.  S.  85,  91,  2.-.  L.  Ed.  52. 


90.  Mistake  caused  by»  fraud. — Uter- 
mehle  v.  Nurment,  197  U.  S.  40,  56,  49 
L.    Ed.    655. 

91.  Inadequacy  of  remedy  at  law. — Ivin- 
son  V.  Hutton,  98  U.  S.  79,  25  L.  Ed. 
66,  citing  Hipp  v.  Babin,  19  How.  271,  274, 
15  L.  Ed.  633;  Insurance  Co.  v.  Bailey,  13 
Wall.  616,  621,  20  L.  Ed.  501.  See  ante, 
"Inadequacy  of  Remedy  at  Law,"  I,  C,  3; 
"In  General."  II,  B,  1,  a.  See,  also,  the 
title    EQUITY,   vol.    5,   p.    815,    et    seq. 

92.  Promptness  in  seeking  relief. — Mof- 
fett,  etc.,  Co.  V.  Rochester,  178  U.  S.  373, 
385,  44  L.  Ed.  1108;  Snell  v.  Insurance 
Co.,  98  U.  S.  85,  90,  91,  25  L.  Ed.  52; 
Elliott  v.  Sackett,  108  U.  S.  132,  27  L.  Ed. 
678.  See  ante,  "Promptitude  in  Seeking 
Relief,"    I,   C,   4. 

In  Graves  z'.  Boston  Marine  Ins.  Co.,  2 
Cranch  419,  2  L-  Ed.  324,  the  supreme 
court  declined  to  grant  relief  against  an 
alleged  mistake  in  the  execution  of  a 
written  contract,  partlj'  because  the  com- 
plainant's agent  had  possession  of  the 
contract  long  enough  to  ascertain  its  con- 
tents, and  retained  it  several  months  be- 
fore alleging  any  mistake  in  its  reduction 
to  writing.  But  no  such  state  of  case 
exists    here. 

Immediately  upon  complainants  being 
advised  by  his  attorney  that  there  was  a 
mistake  in  the  terms  of  the  written  con- 
tract, he  promptly  avowed  the  mistake, 
and  asked  that  it  be  corrected  in  conform- 
ity with  the  ori.ginal  agreement.  There 
was  no  such  acceptance  by  him  of  the 
written  contract  as  would  justify  the  in- 
ference that  he  had  either  waived  any 
rights  e.xisting  under  the  original  agree- 
ment, or  conceded  that  the  instrument 
correctly  set  forth  the  contract.  Snell  v. 
Insurance  Co.,  98  U.  S.  85,  90,  25  L. 
Ed.    52. 

Whether  laches  is  to  be  imputed  to  a 
party  seeking  the  aid  of  a  court  of  equity 
to  have  an  instrument  reformed,  depends 
upon  the  circumstances  of  the  particular 
case.  Griswold  v.  Hazard,  141  U.  S.  260. 
288,  35  L.  Ed.  678.  See  the  title  L.^CHES, 
vol.    7,   p.    790. 

In  a  suit  by  a  surety  on  a  ne  exeat 
bond  to  have  the  bond  reformed,  it  was 
held  that  there  was  no  absolute  ne- 
cessity for  olaintifT's  movin.g  in  the  mat- 
ter until  after  some  decree  was  parsed 
against  the  principal  and  until  an  attemot 
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D.  Nature  of  Relief  Afforded. — Where  a  contract  or  instrument  is  re- 
formed in  equity  on  the  ground  of  fraud  or  mistake,  the  parties  will  be  placed  as 
they  would  have  stood  if  the  fraud  or  mistake  had  not  occurred. ^^  In  reform- 
ing a  contract  for  the  sale  of  lands,  equity  treats  the  purchaser  as  a  trustee  for 
the  vendor,  because  he  holds  under  the  vendor,  and  acts  done  to  benefit  the  title, 
by  the  vendee,  when  in  possession  of  the  lands,  enure  to  the  benefit  of  him 
under  whom  the  possession  was  obtained,  and  through  whom  the  knowledge  that 
a  defect  in  the  title  existed,  was  derived.  The  vendor  and  vendee  stand  in  the 
relation  of  landlord  and  tenant ;    the  vendee  cannot  disavow  the  vendor's  title. ^^ 

E.  Instruments  Which  May  Be  Reformed. — The  jurisdiction  of  courts  of 
equity  to  reform  written  instruments  has  been  exercised  in  the  case  of  deeds,^^ 


was  made  to  hold  him  personally  re- 
sponsible for  the  amount  of  the  bond. 
There  are  no  circumstances  here  that 
would  justify  a  refusal  to  grant  the  re- 
lief asked  because  of  plaintiff's  delay  in 
instituting  suit  to  have  a  bond,  intended 
as  a  bailbond  but  by  mistake  put  in  the 
form  of  a  bond  to  perform  the  judgment 
of  the  court,  canceled  or  reformed.  Gris- 
wold  V.  Hazard,  141  U.  S.  260,  287,  288, 
35  L.  Ed.  678.  See  the  title  NE  EXEAT, 
vol.    8,   p.   871. 

The  mere  fact  that  the  purchasers,  at 
the  time  of  their  purchase,  did  not  ob- 
serve the  omission  of  seals  upon  securi- 
ties having  in  all  other  respects  the  ap- 
pearance of  municipal  bonds,  is  not  such 
regligence  as  should  prevent  them  from 
applying  to  a  court  of  equity  to  correct 
a  mistake  of  this  character.  Bernards  Tp. 
V.  Stebbins,  109  U.  S.  341,  352,  27  L.  Ed. 
■956.  See  Elliott  v.  Sackett,  lOSi  U.  S.  132, 
27  L.   Ed.  678. 

Evidence  of  laches  held  not  sufficient 
to  bar  complainant's  right  to  relief  in  a 
suit  to  have  a  deed  of  trust  reformed, 
where  complainant  had  long  been  in  pos- 
session of  the  premises,  and  merely  de- 
layed bringing  suit  until  the  termina'tion  of 
an  action  of  ejectment,  against  her,  in 
which  she  expected  her  rights  to  be  es- 
tablished. Walden  v.  Skinner,  101  U.  S. 
577,   588,  25   L-   Ed.  963. 

Plaintifif  held  to  have  acted  promptly 
and  before  the  other  party  had  done  any- 
thing to  alter  its  condition.  Moffett,  'etc.. 
Co.  V.  Rochester,  178  U.  S.  373,  385,  44 
L.  Ed.  1108;  Elliott  v.  Sackett,  108  U.  S. 
132,   27   L.Ed.   678. 

Where  in  1882  a  suit  was  brought  by 
a  stockholder  of  a  corporation,  whose  cor- 
porate term  expired  in  1878,  to  correct  a 
mistake  in  a  deed  of  conveyance  made  in 
1853,  it  w?s  held  that  under  the  local 
statute  of  limitations  and  upon  the  gen- 
eral principles  of  courts  of  equity  with  re- 
spect to  laches,  the  complainant  was 
barred  of  relief.  1  ayl^r  ?'.  Holmes,  127 
U.  S.  489.  32  L.  Ed.  179.  See  the  title 
LTMTTATTON  OF  ACTIONS  AND  AD- 
VERSE   POSSESSION,    vol.    7,    p.    900. 

93.  Nature  of  relief  afforded. — Hearne 
V.  Marine  Ins.  Co.,  20  Wall.  -488,  490,  22 
L.  Ed.  395;  Mrffett,  etc..  Co.  7-.  Rochester, 
178  U.  S.  373.  384,  44  L.  Ed.  1108.  See, 
also.  Equitable  Ins.  Co.  v.  Hearne,  20 
Wall.   494,   22   L.    Ed.   398. 


94.  Contract    for    the    sale    of    lands.— 

Galloway  v.  Finley,   12   Pet.   264,   9   L    Ed 
1079. 

95.  Deeds. — Jones  v.  Johnston,  18  How. 
150,  153,  15  L.  Ed.  320;  Walden  v.  Skin- 
ner, 101  U.  S.  577,  584,  25  L.  Ed.  963. 
See    the    title    DEEDS,    vol.    4,    p.    245. 

Where  there  is  error  or  mistake  in  a 
reference  in  a  deed  to  a  recorded  plat,  by 
way  of  description  of  the  premises  con- 
veyed, the  remedy  is  in  chancery  to  re- 
form the  deed.  So  long  as  the  deed  re- 
mained unreformed,  the  description  of  the 
lot  by  the  reference  to  the  recorded  plat 
was  conclusive  upon  the  parties.  Jones 
V.  Johnston,  18  How.  1.50,  153,  15  L.  Ed. 
320;  Johnston  v.  Jones,  1  Black  209,  224, 
17    L.    Ed.   117. 

The  agreement  of  the  parties  them- 
selves that  there  was  such  error,  and  a 
deed  made  in  pursuance  of  that  agree- 
ment, cannot  affect  the  rights  of  third 
persons.  Johnston  v.  Jones,  1  Black  209, 
224,    17    L.    Ed.    117. 

Where  the  evidence  exhibited  in  the 
record  shows  that  a  purchase  of  land  was 
made  upon  certain  trusts  which  through 
mistake  the  trustee  failed  to  have  prop- 
erly declared  in  the  deed,  the  cestui  que 
trust  is  entitled  to  a  decree  directing  the 
deed  to  be  reformed.  Walden  z>.  Skinner, 
101    U.    S.   577,   25    L.    Ed.    963. 

Where,  in  the  preparation  of  a  deed, 
there  was,  by  mutual  mistake,  a  failure  to 
embody  in  it  the  actual  agreement  of  the 
parties  as  evidenced  by  a  prior  written 
agreement,  and  the  meaning  of  that  prior 
agreement  is  clear,  and  nothing  occurred 
between  the  parties,  after  it  was  signed 
and  delivered,  to  vary  its  terms,  except 
the  mere  fact  of  the  delivery  of  tlie  deed, 
the  terms  of  which  are  complained  of  and 
sought  to  be  reformed,  and  the  deed  does 
not  effect  what  both  the  parties  intended 
by  the  actual  contract  which  thev  made, 
the  case  is  one  for  the  interposition  of  a 
court  of  equity.  Elliott  7'.  Sackett  108  U 
S.  132,  142,  27  L.  Ed.  678,  citing  Snell  7'. 
Inci'rancc   Co.,   98   U.    S.   85,   25   L.    Ed.   52. 

Where  the  plaintiff  contracted  to  buy 
of  defendant  and  the  defendant  agreed  to 
sell  to  plaintiff,  for  a  valuable  considera- 
tion, several  pieces  or  parcels  of  land, 
and  in  pursuance  of  said  contract,  a  deed 
WPS  made  bv  the  defendant  to  the  nlain- 
t'ff.  "wherein  and  wherel)v.  bv  mistake 
and    inndverlcnce   in   ficscriliing"   the  prop 
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mortgages,^*^  bonds,^"  municipal  securities,^*^  contracts  of  insurance, ^^  instru- 
ments from  which  seals  have  been  omitted/  and  wills. ^  But  where  a  contract  is 
void  at  law  for  want  of  power  to  make  it,  a  court  of  equity  has  no  jurisdiction 
to  enforce  such  contract,  or,  in  the  absence  of  fraud,  accident,  or  mistake  to  so 
modify  it  as  to  make  it  legal  and  then  enforce  it.-^  Nor  ought  a  decree  reform- 
ing a  contract  to  be  made,  where  it  appears  from  one  of  its  clauses,  in  respect 
to  which  no  mistake  is  alleged,  that  the  contract  is  void.'* 

F.  Persons  against  Whom  Instruments  May  Be  Reformed. — Where 
there  is  a  misdescription  in  a  deed  of  trust  as  to  the  property  intended  to  be 
conveyed,  the  deed  may,  as  between  the  grantor  and  cestuis  que  trust,  upon  sea- 
sonable application,  be  reformed,  and  enforced  as  corrected,  but  this  cannot  be 


erty  conveyed,  there  was  omitted  there- 
from an  important  part  of  the  property 
contracted  to  be  sold,  and  the  purchase 
price,  being  a  round  sum  for  all  the  tracts, 
has  been  paid,  a  case  for  a  reformation 
of  the  deed  was  clearly  made  out,  unless, 
indeed,  the  defendant  should  be  able  to 
show  some  good  reason  why  such  ad- 
mitted or  established  facts  are  not  en- 
titled to  their  apparent  weight.  Wasatch 
Min.  Co.  V.  Crescent  Min.  Co.,  148  U.  S. 
293,  297,  37   L.    Ed.   454. 

Plaintiffs  and  defendants  agreed  that 
the  former  intended  to  sell,  and  the  latter 
intended  to  buy,  land  in  township  five. 
By  mistake  the  vendors  conveyed  land  in 
another  township  which  they  did  not  in- 
tend to  sell,  to  which  they  had  no  title, 
and  which  the  defendants  had»no  thought 
of  buying;  and  by  mistake  the  grantees, 
in  order  to  secure  the  purchase  price  for 
the  land  they  in  fact  purchased,  mort- 
gaged back  to  the  plaintiffs  the  land  in 
township  six  which  the  latter  had  assumed 
to  convey  to  them.  That  a  court  of 
equity  has  power  to  correct  this  mutual 
mistake,  make  the  instruments  given  in 
execution  of  the  contract  conform  to  the 
real  intention  of  the  parties,  as  estab- 
lished by  clear  and  convincing  proof,  and 
hold  the  parties  to  their  actual  agree- 
ment, cannot  be  doubted.  Snell  v.  Insur- 
ance Co.,  98  U.  S.  8,5,  88,  89,  25  L.  Ed. 
52.  But  before  the  mortgage  executed  by 
the  defendants  can  be  reformed  so  as  to 
properly  describe  the  land  which  the 
plaintiffs  intended  to  sell,  and  which  the 
defendants  intended  to  buy  and  mortgag© 
back,  it  must  appear  that  the  plaintiffs 
have  such  title  as  they  represented  them- 
selves to  have  when  selling  the  land.  A 
good  and  indefeasible  title  in  the  fee  im- 
ports such  ownership  of  the  land  as  en- 
ables the  owner  to  exercise  absolute  and 
exclusive  control  of  it  as  against  all 
others.  That  the  plaintiffs  have  no  such 
title  is  too  clear  to  admit  of  dispute. 
Adams  r.  Henderson,  168  U.  S.  573,  579, 
42   L.    Ed.   584. 

Title  deeds  fraudulently  procured  may 
be  reformed.  Insurance  Co.  v.  Bailey,  13 
Wall,  r.lfi,  622,  20  L.  Ed.  501. 

96.  Mortgages. — It  is  but  the  ordinary 
exercise  of  the  powers  of  a  court  of  equity 
to  reform  a  mortgage  so  as  to  effectuate 
the    intention    of    the    parties.      Fowler   v. 


Hart,  13  How.  373,  379,  14  L.  Ed.  1S6. 
See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST,  vol.  8,  p.  452. 

Judicial  mortgage  in  Louisiana. — 
Fowler  r.  Hart,  13  How.  373,  14  L.  Ed. 
186. 

97.  Bonds. — As  to  reformation  of  bonds, 
see  the  title  BONDS,  vol.  3,  pp.  407,  423, 
424.  See,  also,  the  title  LOST  INSTRU- 
MENTS AND  RECORDS,  vol.  7,  p. 
1064. 

98.  Municipal  securities. — See  the  title 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL    SECURITIES,    vol.    8,    pp. 

722,   782. 

99.  Insurance  contracts. — Ivinson  v. 
Hutton,    98    U.    S.    79,   84,   25    L.    Ed.    66. 

For  general  treatment  of  the  reforma- 
tion of  contracts  of  insurance,  see  the 
titles  INSURANCE,  vol.  7,  pp.  203,  204; 
MARINE  INSURANCE,  vol.  8,  p.  214. 

1.  Omission  of  seals. — Bernards  Tp.  v. 
Stebbins,  109  U.  S.  341,  349,  27  L.  Ed. 
956. 

It  has  been  settled,  upon  fundamental 
principles  of  equity  jurisprudence,  by 
many  precedents  of  high  authority,  that 
when  the  seal  of  a  party,  required  to  make 
an  instrument  valid  and  effectual  at  law, 
has  been  omitted  by  accident  or  mistake, 
a  court  of  chancery,  in  order  to  carry  out 
his  intention,  will,  at  the  suit  of  those 
who  are  justly  and  equitable  entitled  to 
the  benefit  of  the  instrument,  adjudge  it 
to  be  as  valid  as  if  it  has  been  sealed, 
and  will  grant  relief  accordingly  either  by 
compelling  the  seal  to  be  affixed,  or  by 
restraining  the  setting  up  of  the  want  of 
it  to  defeat  a  recovery  at  law.  Bernards 
Tp.  V.  Stebbins,  109  U.  S.  341.  3.59.  27  L. 
Ed.  956.  See  the  titles  ^^lUNTCIPAL, 
COUNTY.  STATE  AND  FEDERAL  SE- 
CURITIES, vol.  8,  pp.  677,  782:  SE.\LS 
AND   SEALED   INSTRUMENTS. 

2.  Wills. — .^s  to  the  reformation  of 
wills  and  the  correcting,  substituting, 
supplying,  transposing  or  rejecting  of 
words  in  order  to  effectuate  the  intention 
of   the   testator,    see    the    title   WILLS. 

3.  Contract  void  at  law. — Hedges  v. 
Dixon  County,  150  U.  S.  182.  192.  37  L. 
Ed.  1044.  Sec  the  title  MUNICIPAL. 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES,  vol.  8.  pp.  667,  668,  722. 

4.  Thompson  v.  Phenix  Ins.  Co.,  136  U. 
S.  287,  296,  34  L.   Ed.  403. 
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done  against  the  intervening  rights  of  third  persons  acquired  in  good  faith. ^ 
A  mortgagee,  who  has  in  no  way  acted  on  the  faith  of,  or  otherwise  made  him- 
self a  party  to,  an  agreement  of  the  mortgagor's  grantee  to  pay  the  mortgage, 
has  no  greater  right  than  the  mortgagor  has  against  the  grantee,  and  therefore 
cannot  object  to  the  striking  out  by  a  court  of  equity,  or  to  the  release  by  the 
mortgagor,  of  such  an  agreement  when  inserted  in  the  deed  by  mistake.^ 

G.  Procedure" — 1.  Jurisdiction. — As  to  questions  of  jurisdiction  with  re- 
spect to  the  reformation  of  contracts  and  instruments,  see  references  given  in 
note.^ 

2.  Parties. — In  a  proceeding  in  a  court  of  equity  for  the  reformation  of  a 
contract,  all  the  proper  parties  should  be  before  the  court. ^ 

3.  Pleading. — While  courts  of  equity  have  power  to  correct  written  instru- 
ments for  fraud  or  mistake,  this  can  only  be  done  on  specific  averments  of  the 
mistake  or  fraud, ^^  supported  by  clear  and  satisfactory  proof. ^^ 

4.  Evidence — a.  Presumptions  mid  Burden  of  Proof. — Where  a  written  in- 
strument is  sought  to  be  reformed  upon  the  ground  that  by  mistake  it  does  not 
correctly  set  forth  the  intention  of  the  parties,  the  burden  rests  upon  the  moving 
party  of  overcoming  the  strong  presumption  arising  from  the  terms  of  a  written 


5.  Persons  against  whom  instruments 
may  be  reformed. — New  Orleans,  etc.. 
Banking  Co.  v.  Montgomery,  95  U.  S.  16, 
18,  24  L.   Ed.  346. 

Where  the  records  of  the  proper  office 
showed  that  in  1866,  when  a  deed  of  trust 
was  executed,  there  was  no  prior  incum- 
brance upon  the  land,  held,  that  a  party 
claiming  under  a  deed  of  trust  executed 
and  recorded  in  18i48,  which  he  alleges 
Avas  intended  to  embrace  the  same  land, 
but  which  misdescribes  it,  which  misde- 
scription was  not  asserted  in  any  judicial 
proceeding,  nor  notice  thereof  given  be- 
fore action  commenced  by  the  holders  of 
notes  secured  by  the  second  deed  of  trust, 
to  enforce  their  trust,  is  not  entitled  to 
have  his  deed  reformed  against  their  in- 
tervening rights,  though,  as  between  the 
grantor  in  the  prior  deed  and  the  cestuis 
que  trust  thereunder,  the  deed  might  have 
been  reformed,  and  enforced  as  cor- 
rected. New  Orleans,  etc..  Banking  Co. 
V.  Montgomery,  95  U.  S.  16,  24  L.  Ed. 
346. 

6.  Keller  v.  Ashford,  133-  U.  S.  610,  625, 
33  L.  Ed.  667;  Elliott  z'.  Sackett,  108  U. 
S.  132,  27  L.  Ed.  678;  Drury  v.  Hayden, 
111  U.  S.  223,  28  L.  Ed.  408.  See  ihe 
title  MORTGAGES  AND  DEEDS  OF 
TRUST,   vol.    8,   p.   452. 

Where  in  a  recorded  deed  of  land  sub- 
ject to  a  mortgage,  an  agreement  of  the 
grantee  to  assume  and  pay  it  is  inserted 
by  mistake  of  the  scrivener  and  against 
the  intention  of  the  parties,  and  on  the 
discovery  of  the  mistake  the  grantor  re- 
leases the  grantee  from  all  liability  under 
the  agreement,  a  court  of  equity  will  not 
enforce  the  agreement  at  the  suit  of  one 
who,  in  ignorance  of  the  agreement,  and 
before  the  execution  of  the  release,  pur- 
chases the  notes  secured  by  the  mortgage; 
although  the  grantee,  after  the  deed  of 
conveyance  to  him,  paid  interest  accruing 
on  the  notes.  A  court  of  equity,  upon  a 
bill   filed   by  the   grantee   for   the   purpose, 


would  have  decreed  a  reformation  of  the 
deed  by  striking  out  the  clause  contain- 
ing the  agreement.  The  release  had  the 
same  efTect.  Drury  t'.  Hayden,  111  U.  S. 
«23,  28  L.  Ed.  408,  citing  Elliott  v.  Sack- 
ett,  108  U.   S.   132,  133,  27   L.    Ed.   678. 

7.  Procedure. — As  to  setting  up  mistake 
affirmatively  by  bill,  or  as  defense, 
see  the  title  MISTAKE  AND  ACCI- 
DENT,   vol.    8,    p.    428. 

Laches.— As  to  laches  and  the  necessity 
for  prompt  action  in  seeking  relief,  see 
ante,    "Conditions    of    Relief,"    II,    C. 

8.  Jurisdiction. — Generally  as  to  juris- 
diction of  courts  of  equity  to  reform  writ- 
ten contracts  and  instruments,  see  ante, 
"Jurisdiction  and  Nature  of  Remedy,"  II, 
A;  "Grounds  for  Relief,"  II,  B.  As  to 
equitable  jurisdiction  generally,  see  the 
title  EQUITY,  vol.  5,  p.  803.  As  to  juris- 
diction generally  and  of  particular  courts, 
see  the  titles  COURTS,  vol.  4,  pp.  482, 
861;  JURISDICTION,  vol.  7,  p.  738.  As 
to  equitable  jurisdiction  of  court  of 
claims  to  reform  contracts,  see  the  title 
COURTS,  vol.   4,   pp.    1033,   1040,   1041. 

9.  Parties. — Johnston  zk  Jones,  1  Black 
209,  224,   17   L.    Ed.   117. 

In  a  suit  to  reform  a  deed  on  the  ground 
of  an  alleged  fraud  and  conspiracy  be- 
tween the  defendant  company  and  an 
agent  of  the  plaintifif  company,  whereby 
the  defendant  company  delivered  and  the 
agent  accepted,  with  a  view  to  cheat  and 
defraud  the  plaintiff  company,  a  deed  not 
conforming  with  the  contract  but  omit- 
ting an  important  part  of  the  land  sold, 
the  agent  should  be  made  a  party. 
Wasatch  Min.  Co.  7'.  Crescent  Min.  Co., 
148  U.  S.  203,  297.  37  L.  Ed.  454.  See  the 
title    PARTIES,   vol.   9,   p.   34. 

10.  Specific  averments  required. — Max- 
well Land-Grant  Case,  121  U.  S.  325,  30 
L.   Ed.   949. 

11.  Character  of  proof  required. — See 
post,  "Weight  and  Sufficiency,"  II,  G,  4,  c. 
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instrument.^-     The  party  alleging  the  mistake  must  show  exactly  in  what  it  con-, 
sists  and  the  correction  that  should  be  made.^^ 

b.  Admissibility  of  Parol  Eindence. — Courts  of  equity  afford  relief  in  case  of 
mistake  of  facts,  and  allow  parol  evidence  to  vary  and  reform  written  contracts 
and  instruments,  when  the  defect  or  error  arises  from  accident  or  misconception, 
as  properly  forming  an  exception  to  the  general  rule  which  excludes  parol  tes- 
timony oft'ered  to  vary  or  contradict  written  instruments.^^  Of  course  parol 
proof  in  all  such  cases  is  to  be  received  with  great  caution,  and,  where  the  mistake 
is  denied,  should  never  be  made  the  foundation  of  a  decree,  variant  from  the  writ- 
ten contract,  except  it  be  of  the  clearest  and  most  satisfactory  character. ^^ 

c.  Weight  and  Sufficiency. — According  to  the  settled  rule  of  practice,  the 
power  of  courts  of  equity  to  reform  written  instruments,  upon  the  ground  that 
by  mistake  or  fraud  they  do  not  correctly  set  forth  the  intention  of  the  parties, 
ought  to  be  exercised  with  great  caution,  and  only  in  cases  where  the  proofs  of 
such  mistake  or  fraud  are  clear  and  entirely  satisfactory.^*^ 


12.  Burden    rests    on    moving    party. — 

Story,  Eq.  Jur.,  §  152;  Howlanci  z\  Blake, 
97  U.  S.  624,  626,  24  L.  Ed.  1027;  Moore 
T.  Crawford,  130  U.  S.  122,  134,  32  L.  Ed. 
S78;  Baltzer  i:  Raleigh,  etc.,  R.  Co.,  115 
U.   S.   634,  29   L.    Ed.   505. 

This  rule  is  applicable  where  the  decla- 
ration of  the  mortgagor  at  the  time  he 
•executed  the  mortgage,  that  the  equity 
of  redemption  should  pass  to  the  rnort- 
gagee,  is  relied  on,  or  where  it  is  insisted 
that  a  mortgagor,  by  a  subsequent  parol 
agreement,  surrendered  his  rights.  Moore 
!■  Crawford.  130  U.  S.  122,  134,  32  L.  Ed. 
878;    Howland  z\   Blake,  97   U.   S.  624,  626, 

24  L.    Ed.   1027. 

13.  Alleging  party  must  show  nature  of 
mistake. — .See  post,  "Weight  and  Suffi- 
•ciency,"    II,   G,   4,   c. 

14.  Admissibility  of  parol  evidence. — 
1  Story  Eq.  Jur.,  §  156;  Walden  v.  Skin- 
ner, 101  U.  S.  577,  583,  584,  25  L.  Ed.  963; 
Ivinson  v.  Hutton,  98  U.  S.  79,  25  L.  Ed. 
66. 

"A  party  may  be  admitted  to  show,  by 
parol  proof,  a  mistake,  as  well  as  fraud, 
in  the  execution  of  a  deed  or  other  writ- 
ing. Such  is  the  settled  law  of  this  court." 
Snell    V.    Insurance    Co.,    98    U.    S.    85,    89, 

25  L.  Ed.  52,  citing  Graves  v.  Boston 
IMarine  Ins.  Co.,  2  Cranch  419,  2  L.  Ed. 
324;  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222,  20  L.  Ed.  617;  Bradford  v.  Union 
Bank,  13  How.  57,  14  L.  Ed.  49;  Hearne 
r.  Marine  Ins.  Co..  20  Wall.  488,  22  L. 
Ed.  395;  Equitable  Ins.  Co.  v.  Hearne,  20 
Wall.  494,  22   L.  Ed.  398. 

Parol  proof  is  admissible  in  equity  to 
correct  a  mistake  in  a  written  contract  in 
favor  of  the  complainant  seeking  a  spe- 
cific performance,  especially  where  the 
contract  in  the  first  instance  is  imperfect 
without  referring  to  extrinsic  facts.  Wal- 
den V.  Skinner,  101  U.  S.  577,  585,  25  L. 
Ed.  963;  Cnthcart  v.  Robinson,  5  Pet.  264, 
8  L.  Ed.  120.  See  the  title  SPECIFIC 
PERFORM.^NCE. 

Generally,  as  to  the  admissibility  of 
parol  evidence  to  nrove  fraud  or  mistake, 
see  the  titles  FR.\UD  AND  DECEIT,  vol. 


6,  p.  442;  MISTAKE  AND  ACCIDENT, 
vol.  8,  p.  428;  PAROL  EVIDENCE,  vol. 
9,  p.   30,   et   seq. 

15.  Evidence  to  be  received  with  great 
caution. — Snell  v.  Insurance  Co.,  98  U.  S. 
85,    89,    25    L.    Ed.    52. 

16.  Proof  must  be  clear  and  satisfactory. 
—Ivinson  z'.  Hutton,  98  U.  S.  79,  83,  25  L. 
Ed.  66:  Finley  v.  Lynn,  6  Cranch  238,  3 
L.  Ed.  211;  Howland  z:  Blake,  97  U.  S. 
624,  626,  24  L.  Ed.  1027;  Snell  v.  Insur- 
ance Co.,  98  U.  S.  85,  89,  25  L.  Ed.  52; 
Walden  r.  Skinner,  101  U.  S.  577,  583,  25 
L.  Ed.  963;  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  435,  35  L.  Ed.  1062; 
Bradford  v.  Union  Bank,  13  How.  57,  66, 
14  L.  Ed.  49;  United  States  v.  Milliken 
Imprinting  Co.,  202  U.  S.  168,  50  L.  Ed. 
980;  Baltzer  v.  Raleigh,  etc.,  R.  Co.,  115 
U.  S.  634,  645,  29  L.  Ed.  505;  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  30  L.  Ed. 
949;  United  States  v.  San  Jacinto  Tin  Co., 
125  U.  S.  273,  31  L.  Ed.  747;  Moore  v. 
Crawford,  130  U.  S.  122,  134.  32  L.  Ed. 
878;  United  States  v.  Budd.  144  U.  S.  154. 
161.  36  L.  Ed.  384;  United  States  v. 
American  Bell  Tel.  Co.,  167  U.  S.  224, 
240,  42  L-  Ed.  144;  Adams  v.  Henderson, 
168  U.   S.   573,  .579,  42   L.   Ed.   584. 

Evidence  must  leave  nT)  reasonable 
doubt. — Hearne  z\  Marine  Ins.  Co..  20 
Wall.  488,  490,  22  L.  Ed.  395;  Mofifett, 
etc..  Co.  V.  Rochester,  178  U.  S.  373,  384, 
44  L.  Ed.  1108.  See,  also.  Equitable  Ins. 
Co.  V.  Hearne,  20  Wall.  494,  22  L.  Ed. 
398. 

Testimony  must  be  plain  and  convin- 
rinr;  beyond  reasonable  controversy. — ■ 
Moore  <•.  Crawford,  130  U.  S.  122.  134,  32 
L.  Ed.  878:  Ivinson  z:  Hutton,  98  U.  S. 
79,  82,  25  L.  Ed.  66;  Bradford  zf.  Union 
Rank,  13   How.   57,  66,  14  L.   Ed.  49. 

Fare  preponderance  of  evidence  insuffi- 
cient.— Maxwell  Land-Grant  Case.  121  U. 
S.  325.  379.  30  L.  Ed.  949;  Colorado  Coal, 
etc..  Co.  V.  United  States.  123  U.  S.  307, 
316,  31  L.  Ed.  182;  United  States  v.  Budd. 
144  U.  S.  154,  161,  36  L.  Ed.  384;  United 
States  V.  American  Bell  Tel.  Co.,  167  U. 
S.   224,   240,   42  L.   Ed.   144;   United   States 
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III.   Rescission,  Abandonment  or  Modification  by  Act  of  Parties. 

A.  By  Agreement  of  Parties. — After  an  agreement  has  been  reduced  to 
writing,  it  is  competent  to  the  parlies,  in  cases  falHng  within  the  general  rules 
of  the  common  law,  at  any  time  before  the  breach  of  it,  by  a  new  contract,  not 
in  writing,  either  altogether  to  waive,  dissolve,  or  annul,  the  former  agreement, 
or  in  any  manner  to  add  to  or  subtract  from  or  vary  or  qualify  the  terms  of  it, 
and  thus  to  make  a  new  contract. i'''  So,  also  a  provision  may  be  inserted  in  a 
contract  giving  one  of  the  parties  thereto  a  right  to  terminate  the  contract  upon 
the  happening  of  certain  conditions.^**  But  to  annul  or  set  aside  a  contract, 
fairly  made,  requires  the  consent  of  both  parties  to  it,  as  it  did  to  make  it.^^  To 
constitute  an  abandonment  of  a  contract,  the  act  must  be  mutual.  There  must 
be  the  same  meeting  of  minds,  the  same  agreement  to  modify  or  abandon  it, 
that  was  necessary  to  make  it.-" 

B.  Act  of  One  Party  Entitling  the  Other  to  Rescind. — Whenever  one  ot 
the  parties  to  a  special  contract  not  under  seal  has,  in  an  unqualified  manner, 
refused  to  perform  his  side  of  the  contract,  or  has  disabled  himself  from  per- 
forming it  by  his  own  act,  the  other  party  has  thereupon  a  right  to  elect  to  re- 
scind it,-i  and  may,  on  doing  so,  immediately  sue  on  a  quantum  meruit  for  any- 


z:  San  Jacinto  Tin  Co.,  125.  U.  S.  273,  31 
L.   Ed.  747. 

Evidence  held  sufficient  to  justify  refor- 
mation of  contract. —  Ivinson  v.  Hutton,  98 
U.  S.  79,  83,  23  L.  Ed.  66;  Wasatch  Min. 
Co.  V.  Crescent  Min.  Co.,  148  U.  S.  293, 
297,   37   L.    Ed.   454. 

Evidence  held  insufficient  to  entitle 
complainant  to  a  reformation  of  the  con- 
tract.— Baltzcr  t'.  Raleigh,  etc.,  R.  Co., 
115  U.  S.  634,  29  L.  Ed.  505;  Maxwell 
Land-Grant  Case,  121  U.  S.  325,  30  L.  Ed. 
949;  United  States  v.  Milliken  Imprinting 
Co.,  202  U.  S.  168,  50  L.  Ed.  980;  United 
States  z'.  San  Jacinto  Tin  Co.,  125  U.  S. 
1273,  31   L.   Ed.  747. 

In  Shipman  v.  District  of  Columbia,  119 
U.  S.  148,  30  L.  Ed.  337,  the  court  refused 
to  reform  a  contract  which,  it  was  alleged, 
"by  reason  of  mutual  mistakes,  varied 
from  the  intent  of  the  parties,  as  the 
practical  construction  given  to  it  by  both 
parties  showed  that  there  was  no  mistake. 

17.  Contract  may  be  annulled  or  varied 
by  agreement  of  parties. — Emerson  v. 
Slater,  22   How.   28,   42.  16  L.   Ed.   360. 

Generally  as  to  modification  of  contract 
hy  agreement  of  parties,  see  the  title 
CONTRACTS,  vol.  4,  p.  577. 

Where  by  the  terms  of  a  contract  a 
party  is  bound  to  give  thirty  days'  notice 
of  an  intention  to  terminate  it,  and  hav- 
ing given  the  notice  afterwards  waives  it, 
he  may  in  fact  renew  the  notice,  though 
the  form  of  his  communication  purport  to 
insist  on  the  notice  which  he  has  waived; 
nnd  at  the  expiration  of  the  required  time 
the  second  document  will  operate  as  a  no- 
tice. Lyon  7'.  Pollard,  20  Wall.  403.  22 
T.  Ed.  361.  See  the  title  MASTER  AND 
SERVANT,  vol.  8,  p.  275. 

As  to  rescission  or  cancellation  of 
deeds  by  act  of  -parties,  see  the  title 
DEEDS,  vol.  5,  p.  281. 

18.  Anvil  Min.  Co.  v.  Humble,  153  U. 
S.    540,   38    L.    Ed.    814. 


19.  Consent  of  both  parties  required. — 

Wheeler  v.  New  Brunswick,  etc.,  R.  Co., 
115    U.    S.    29,    34,    29    L.    Ed.    341. 

"Usually,  where  a  contract,  not  contrary 
to  public  policy,  has  been  entered  into 
between  parties  competent  to  contract,  it 
is  not  within  the  power  of  either  party  to 
withdraw  from  its  terms  without  the  con- 
sent of  the  other."  Chicago,  etc.,  R.  Co. 
V.  Nebraska,  170  U.  S.  57,  72,  42  L.  Ed. 
948. 

"Nothing  could  be  more  inconsistent 
with  that  candor  and  good  faith  which 
ought  to  mark  the  transactions  of  mercan- 
tile men,  than  to  favor  the  revocation  of 
an  explicit  contract,  on  the  construction 
of  a  correspondence  nowhere  avowing 
that  object."  Lanusse  v.  Barker,  3 
Wheat.   101,   143,   4   L.    Ed.   343. 

20.  Utley  v.  Donaldson,  94  U.  S.  29,  49, 
24  L.  Ed.  54;  Wheeler  v.  New  Brunswick, 
etc.,  R.  Co.,  115  U.  S.  29,  34,  29  L.  Ed. 
341. 

There  was  an  agreement,  between  the 
'-•arties  to  a  contract  for  the  purchase  of 
land,  for  the  postponement  of  the  pay- 
ment of  the  purchase  monev  and  the  pay- 
ment of  interest  on  it.  The  vendor  ac- 
cepted a  partial  payment  of  the  purchase 
money  and  demanded  performance  of 
the  contract.  It  was  held  these  facts 
plainly  showed  that  the  contract  was  not 
abandoned.  Brown  v.  Guarantee  Trust, 
etc..  Co..   128  U.   S.  403,  415,  32  L.   Ed.  468. 

21.  Failure  of  one  party  to  perform. ■ 

2  Smith,  Leading  Cases,  307  Am.  Ed. 
Ankeny  ?'.  Clark,  148  U.  S.  345,  353,  37 
L.  Ed.  475.  See,  also.  Emigrant  Co.  v. 
Countv  of  Adams,  100  U.  S.  61,  70,  25  L 
Ed.   .'■>63. 

Whenever  one  party  to  a  contract  is 
guiltv  of  such  a  breach  as  is  attributed 
to  the  defendant  in  the  present  case,  the 
other  partv  is  at  liberty  to  treat  the  con- 
tract as  broken  and  desist  from  anv 
further  effort  on  his  part  to  perform;  in 
other  words,   he   may  al^andon   it.  and   re- 
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thing  he  has  done  under  it  previously  to  the  rescission.22  If  a  party  means  to 
rescind  a  contract  because  of  the  failure  of  the  other  party  to  perform  it,  he 
should  give  a  clear  notice  of  his  intention  to  do  so,  unless  the  contract  itself 
dispenses  with  such  notice,  or  unless  notice  becomes  unnecessary  by  reason  of  the 
conduct  of  the  parties.-^ 

C.  Particular  Contracts. — As  to  rescission,  abandonment  or  modification 
by  act  of  parties  of  insurance  contracts,  see  the  title  Insurance,  vol.  7,  p.  147, 
et  seq. ;  contracts  for  the  purchase  and  sale  of  personalty,  see  the  title  Sai^ES  ; 
contracts  for  the  purchase  and  sale  of  realty,  see  the  title  Vendor  and  Pur- 
chaser ;  working  contracts,  see  the  title  Working  Contracts. 


RES  COMMUNES.— See  note  1. 

RESCUE.— See  the  title  Obstructing  Justice,  vol.  8,  p.  954.  As  to  judg- 
ment creditor  having  right  of  action  against  persons  rescuing  person  of  debtor 
arrested  on  mesne  process,  see  the  title  Torts. 

RESERVATION. — See  the  titles  Conditions,  vol.  3,  p.  1004;  Fraudulent 
and  Voluntary  Conveyances,  vol.  6,  p.  472;  Remainders,  Reversions  and 
Executory  Interests,  ante,  p.  642.  As  to  reservations  and  exceptions  in  deeds, 
see  the  title  Deeds,  vol.  5,  p.  274.  As  to  Indian  reservations,  see  the  title  In- 
dians, vol.  6,  p.  906.  As  to  reservations  in  public  land  grants,  see  the  title  Pub- 
lic Lands,  ante,  p.   1.     See  note  2. 

RESERVED.— See  note  3. 

RESETTLEMENT. — See  the  title  Exceptions,  Bill  oe,  and  Statement  of 
Facts  on  Appeal,  vol.  6,  p.  72. 


cover  as  damages  the  profits  which  he 
would  have  received  through  full  perform- 
ance. Such  an  abandonment  is  not  tech- 
nically a  rescission  of  the  contract,  but 
is  merely  an  acceptance  of  the  situation 
which  the  wrongdoing  of  the  other  party 
has  brought  about.  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.  540,  551,  38  L-  Ed.  814. 

As  to  anticipatory  breach  of  an  execu- 
tory contract  by  one  party  as  giving  the 
other  party  the  right  to  consider  himself 
absolved  from  further  performance,  and 
to  sue  for  damages,  etc.,  see  the  title 
CONTRACTS,   vol.   4,  p.   588,   et   seq. 

As  to- right  of  charterer  of  vessel  to  re- 
pudiate contract,  see  the  title  SHIPS  AND 
SHTPPTNO. 

22.  May  sue  on  quantum  meruit. — 
Ankeny  v.  Clark,  148  U.  S.  345,  353,  37 
L.  Ed.  745.  See  the  title  ASSUMPSIT, 
vol.   2,   pp.   643,   644. 

As  to  measure  of  damages  where  one 
party  elects  to  treat  an  executory  con- 
tract as  broken  on  account  of  the  absolute 
refusal  of  the  other  party  to  perform  it, 
see  the  title  DAMAGES,  vol.  5,  pp.  173, 
174. 

23.  Notice  of  intention  to  rescind. — 1 
Sugden  on  Vendors,  c.  5,  §  5.  Hennessy 
V.   Bacon,   137   U.   S.   78,  84,   34  L.    Ed.   605. 

1.  Res  communes. — In  Gcer  7'.  Con- 
necticut. 161  U.  S.  519.  .525,  40  L.  Ed.  793, 
the  court  said:  "Referring  to  those  things 
which  remain  common,  or  in  what  he 
qualified  as   the   negative  community,   this 


great  writer  (Pothier)  says:  'These 
things  are  those  which  the  jurisconsults 
called  res  communes.  Marcien  refers  to 
several  kinds — the  air,  the  water  which 
runs  in  the  rivers,  the  sea  and  its  shores. 
*  *  *  As  regards  wild  animals,  ferae 
naturae,  they  have  remained  in  the  ancient 
stPte   of   negative  community."  " 

2.  Exemption  from  taxation.^Where 
authority  was  given  a  company  to  organ- 
ize with  all  the  forms,  oflicers,  terms, 
pov/ers,  rights,  reservations,  restrictions 
and  liabilities  given  to  and  imposed  upon 
another  company,  an  exemption  from 
taxation  given  to  the  latter  company  in 
the  act  incorporating  it  did  not  pass  to 
the  other  company.  Home  Ins.,  etc.,  Co. 
V.  Tennessee,  161  U.  S.  198,  200,  40  L.  Ed. 
6G0. 

Where  a  usury  statute,  provided  that  in- 
struments, taken  for  the  loan  of  money, 
where  "is  reserved  or  taken"'  a  greater 
rate  of  interest  than  six  per  cent,  shall 
be  void,  and  no  interest  at  all  was  taken, 
the  interest  being  payable  at  the  termina- 
tion of  three  years  mentioned  in  the  note, 
if  the  case  be  brought  within  the  stati'te, 
it  must  be,  not  as  a  taking,  but  as  a  reser- 
vation, of  more  than  legal  interest.  Bank 
7'  Waggener,  9  Pet.  378,  9  L.  Ed.  163.  See 
the  title  USURY. 

3.  Reserved  used  in  the  sense  of  "set 
apart." — See  Meigs  7'.  McClung,  9  Cranch 
11.  17,  3  L.  Ed.  639.  See,  also,  the  title 
TREATIES. 
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BY    WAI,TER    CARRINGTON. 

I.   What  Constitutes,  829. 

A.  In  General,  829. 

B.  As  Determined  by  Relation  to  Main  Fact,  829. 

1.  In   General,  829. 

2.  Time  as  a  Determining  Factor,  830. 

3.  Must  Explain,  Illustrate  or  Characterize  Main  Fact,  830. 

II.   Admissibility,  831. 

A.  Rule  Stated,  831. 

B.  Rule  Applied,  831. 

1.  To  Particular  Parties,  831. 

a.  Parties   to  the  Record,  831. 

(1)  Declarations    Comporting   with    Acts   in   Party's   Favor, 

831. 

(2)  Declarations   against   Interest,   831. 

b.  Agents,  831. 

c.  Servants,  832. 

d.  Vendors,  832. 

e.  Coconspirators,  832. 

2.  To  Particular  Issues,  832. 

a.  Nature  of  What  Transpired,  832. 

b.  Motive  and  Intention,  833. 

c.  Bodily  or  Mental  Feelings,  833. 

d.  Cause  of  Event  Which  Resulted  in  Death  of  Declarant,  833. 

C.  Proof  Essential  to  Lay  Foundation  for  Admission,  833. 

CROSS   REFERENCES. 

See  the  titles  Conspiracy,  vol.  3,  p.  1099;  Declarations  and  Admissions, 
vol.  5,  p.  214;  Documentary  Evidence,  vol.  5,  p.  431;  Evidence,  vol.  5,  p. 
1004;  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  472;  Hearsay 
Evidence,  vol.  6,  p.  686;  Homicide,  vol.  6,  p.  695;  Patents,  vol.  9,  p.  136; 
Revenue  Laws. 

I.   What   Constitutes. 

A.  In  General. — It  is,  perhaps,  not  possible  to  lay  down  any  general  rule 
as  to  what  is  a  part  of  the  res  gestae  which  will  be  decisive  of  the  cjuestion  in 
every  case  in  which  it  may  be  presented  by  the  ever-varying  phases  of  human 
affairs.  The  judicial  mind  will  always  be  compelled  frequently  to  apply  the 
general  principle  and  deduce  the  proper  conclusion. ^  But  in  a  general  way  the 
res  gestae,  may  be  defined  as  those  circumstances  which  are  the  undesigned  in- 
cidents of  a  particular  litigated  act,  and  which  are  admissible  when  illustrative 
of  such  act.2  The  tendency  of  recent  adjudications  is  to  extend  rather  than  to 
narrow,  the  scope  of  the  doctrine  of  res  gestae.-^ 

B.  As  Determined  by  Relation  to  Main  Fact — 1.  In  General. — The 
incidents  which  constitute  the  res  gestce  may  consist  of  speeches  of  any  one  con- 
cerned, in  the  main  fact,  whether  participant  or  bystander ;  they  may  comprise 
things  left  undone  as  well  as  things  done.     Their  sole  distinguishing  feature  is 

1.  Res  gestae  defined. — Beaver  v.  Tay-  he  separated  without  depriving  the  jury 
lor,  1  Wall.  G37,  ()4:i,  17  L.  Ed.  601.  of  proof  that  is  essentia!  in  order  to  reach 

2.  St.  Clair  v.  United  States,  154  U.  S.  a  just  conclusion,  constitute  part  of  the 
134,  149,  38   L.   Ed.  930.  res  gestae.     St.  Clair  zk  United  States,  154 

Circumstances      attending     a     particular  U.  S.  134,  149,  38  L.  Ed.  936. 

transaction  under  investigation  by  a  jury,  3.    Tendency  is  to  extend  scope. of  doc- 

if  so  interw^oven  with  each  other  and  with  trine. —  Insurance    Co.    v.    Mosley,    8    Wall, 

the    principal    fact    that    they    cannot    well  397,  408,  19  L.   Ed.  437. 

(829) 


830 


RBS  GESTAl. 


that  they  should  be  the  necessary  incidents  of  the  Htigated  act;  necessary  in 
this  sense,  that  they  are  part  of  the  immediate  preparations  for  or  emanations  of 
such  act,  and  are  not  produced  by  the  calculating  policy  of  the  actors.-*  Such 
incidents  must  stand  in  immediate  casual  relation  to  the  main  fact— a  relation 
not  broken  by  the  interposition  of  voluntary  individual  wariness  seeking  to  man- 
ufacture evidence  for  itself.^ 

2.  Time  as  a  Determining  Factor. — Generally  the  declarations  must  be  con- 
temporaneous with  the  main  event,  but  where  there  are  connectmg  circumstances, 
they  may,  even  when  made  sometime  afterwards,  form  a  part  of  the  whole  res 
g-est«.*^  But  a  mere  narration  of  a  past  occurrence  is  not  a  part  of  the  res 
gestce  of  that  occurrence."  Thus  evidence  of  declarations  of  an  agent  as  to  past 
transactions  of  his  principal  do  not  constitute  a  part  of  the  res  gestae  of  such 
transactions.^ 

3.  Must  Explain,  Illustrate  or  Characterize  Main  Fact. — An  act  or 
declaration  to  be  part  of  the  res  gestae  of  a  fact  or  transaction  must  explain,  il- 
lustrate or  characterize  it.^ 


4.  Relation  to  main  fact  as  determin- 
ing what  constitutes  res  gest:t. — St.  Clair 
V.  United  States,  154  U.  S.  lo4,  149,  3S  L. 
Ed.  936. 

5.  St.  Clair  v.  United  States,  154  U. 
S.  134.  149,  38  L.   Ed.  936. 

Upon  a  trial  for  murder,  testimony  of- 
fered by  the  defendant  to  prove  threats 
to  kill  the  deceased  made  by  certain  per- 
sons while  they  were  hunting  the  de- 
ceased, under  the  belief  that  he  had  se- 
duced the  wife  of  one  of  said  persons  and 
was  secreting  himself  with  her  in  the 
neighborhood,  is  part  of  the  res  gestae. 
Alexander  v.  United  States,  138  U.  S.  353, 
354,    34    L.    Ed.    954. 

Where  the  principal  fact  is  the  fact  of 
bodily  injury,  the  res  gestae  are  the  state- 
ments of  the  cause  made  by  the  injured 
party  almost  contemporaneously  with  the 
occurrence  of  the  injury,  and  those  re- 
lating to  the  consequences  made  while  the 
latter  subsisted  and  were  in  progress.  In- 
surance Co.  V.  Mosley,  8  Wall.  397,  19  L. 
Ed.  437. 

"Where  sickness  or  affection  is  the  sub- 
ject of  inquiry,  the  sickness  or  affection 
is  the  principal  fact.  The  res  gestae  are 
the  declarations  tending  to  show  the  real- 
ity of  its  existence,  and  its  extent  and 
character."  Insurance  Co.  v.  Mosley,  8 
Wall.  397,  408,  19  L.  Ed.  437.  See  post, 
"Bodily  or  Mental  Feelings,"  II,  B,  2.  c. 
6.  Time  as  a  determining  factor. — In- 
surance Co.  V.  Mosley,  8  Wall.  397.  19  L. 
Ed.   437. 

A  lapse  of  time  more  or  less  appre- 
ciable may  separate  the  acts  or  declara- 
tions from  the  main  fact.  St.  Clair  v. 
United  States,  154  U.  S.  134,  149,  38  L. 
Ed.  936. 

Res  gestae  of  distribution  of  assets  of 
insolvent. — Where  the  entire  proceedings 
of  an  afternoon  and  night  constituted  one 
transaction,  intended  to  distribute  the  as- 
sets of  an  insolvent  debtor  to  certain 
creditors  to  the  exclusion  of  others,  it 
was  held  that  whatever  was  said  or  done 
by  any  of  the  parties  to  the  transaction 
was  part  of  the  res  gest?e.  and  that  this 
was  so  of  the  rets  of  one  of  the  creditors 


in  furtherance  of  the  combination,  though 
some  of  them  occurred  after  he  had  ob- 
tained a  transfer  of  a  part  of  the  assets 
of  the  debtor  to  himself  and  his  partners. 
Klein  v.  Hofifheimer,  132  U.  S.  367,  373, 
33  L.  Ed.  373. 

Part  of  res  gestae  upon  question  of  mar- 
riage.— The  acts  and  declarations  of  the 
parties  being  given  in  evidence  on  both 
sides,  on  the  question  of  marriage,  an  ad- 
vertisement announcing  their  separation 
and  appearing  in  the  principal  commer- 
cial newspaper  of  the  place  of  their  resi- 
dence almost  immediately  after  their 
separation,  is  part  of  the  res  gestcC. 
Jewell  V.  Jewell,  1  How.  219,  11  L.  Ed. 
108. 

Facts  not  part  of  res  gestae  of  killing, — 
Upon  the  trial  of  the  cook  of  a  vessel  for 
the  murder  of  the  mate,  the  conduct  of 
the  captain  of  the  vessel  prior  to  the  kill- 
ing held  not  to  be  so  connected  with  the 
killing  as  to  form  part  of  the  res  gestae. 
Anderson  v.  United  States,  170  U.  S.  481, 
503,   42   L.    Ed.    1116. 

7.  Narration  of  past  occurrence  not 
part  of  res  gestae. — Vicksbure.  etc..  Rail- 
road V.  O'Brien,  119  U.  S.  99,  10.5.  30  L. 
Ed.   299;    Hunnicutt  v.    Peyton,    102   U.    S. 

333,  364,  26  L.  Ed.  113;  Packet  Co.  v. 
Clough,  20  Wall.  528,  541,  22  L.  Ed.  406; 
The  Burdett,  9  Pet.  682,  689.  9  L.   Ed.  273. 

In  an  action  for  personal  injuries,  testi- 
mony of  the  plaintiffs  nurse  and  physi- 
cian that  the  plaintiff  told  them,  some 
time  after  the  accident,  that  a  piece  of 
nail  had  come  out  of  his  knee,  and  testi- 
mony of  the  physician  that  a  scar  upon 
the  plaintiff's  knee  is  the  scar  of  the  hole 
out  of  which  the  plaintiff  had  told  him 
the  nail  had  come,  are  not  evidence  of 
matters  constituting  part  of  the  res  gest.^. 
Boston,  etc.,  R.  Co.  v.  O'Reilly,  158  U.  S. 

334.  337.    39    L.    Ed.    1006. 

8.  Goetz  V.  Bank.  119  U.  S.  551,  560,  30 
L.  Ed.  51.5.  See  post.  "Agents,"  II,  B,  1.  h. 
And  see  the  title  DECLARATIONS 
AND    ADMISSIONS,   vol.    5.   p.   223. 

9.  Must  exolain,  illustrate  or  charac- 
terize main  fact. — St.  Clair  v.  United 
States.   154   U.   S.   134,   149,   38   L.    Ed.   936- 
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II.   Admissibility. 

A.  Rule  Stated. — Evidence  of  acts  or  declarations  which  constitute  part  of 
the  res  gestae  are  admissible  in  evidence,  and  this  is  true  of  written  as  well  as  of 
oral  declarations.^*^ 

Surrounding  circumstances  constituting  part  of  the  res  gestae  may  always 
be  shown  to  the  jury  along  with  the  principal  fact,  and  their  admissibility  is  de- 
termined by  the  judge  according  to  the  degree  of  their  relation  to  that  fact,  and 
in  the  exercise  of  his  sound  discretion. ^^ 

B.  Rule  Applied — 1.  To  Particui^ar  Parties— a.  Parties  to  the  Record— 
( 1 )  Declarations  Comporting  zmth  Acts  in  Party's  Favor. — Though  as  a  general 
rule  the  declarations  and  conversations  of  a  party  to  the  record  are  not  admissible 
evidence  in  favor  of  his  own  rights, ^^  ygt  there  are  many  cases  in  which  a  party 
may  show  that  his  declarations  comport  with  acts  in  his  own  favor,  as  a  part  of 
the  res  gestae.  ^^ 

(2)  Declarations  against  Interest. — Evidence  of  the  acts  and  declarations  of  a 
party  to  the  record,  when  part  of  the  res  gestae  of  a  matter  in  issue,  is  admissible 
against  him  and  third  persons  in  privity  with  him.^'* 

b.    Agents. — Evidence  of  the  declarations  of  an  agent,  respecting  an  act  done 


Beaver  v.  Taylor,  1  Wall.  6:^7,  642,  17 
L.  Ed.  601;  New  jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  649,  30  L.  Ed. 
1049. 

Declarations  of  employees  explaining 
their  acts. — In  an  action  by  a  passenger 
against  a  steamboat  company  to  recover 
damages  sustained  in  consequence  of  per- 
sonal injuries  inflicted  by  the  employees 
of  the  defendant,  declarations  of  such  em- 
ployees which  accompanied  and  explained 
their  acts  out  of  which  directly  arose  the 
injuries  inflicted  upon  the  plaintiff,  were 
held  to  have  constituted  a  part  of  the  res 
gestae.  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  649,  30  L.  Ed. 
1049. 

Letters  and  entries  having  relation  to 
transmission  of  receipts. — To  prove  pay- 
ment of  taxes  the  defendant  offered  in 
evidence  two  receipts  without  dates;  and 
to  prove  the  date  offered  two  letters  hav- 
ing dates,  which  letters  enclosed  the  re- 
ceipts; also  to  prove  the  date  and  the 
agency  of  the  person  who  had  made  the 
payment  and  written  the  letters,  ofifered 
certain  entries  in  the  account  books  of 
the  parties  in  behalf  of  whom  the  pay- 
ment was  alleged  to  have  been  made. 
These  persons  resided  away  from  the 
land,  and  the  clerk  who  made  the  entries 
was  dead,  of  which  death  and  the  hand- 
writinp'  proof  was  also  offered.  It  was 
held  that  the  letters  and  entries  fell 
within  the  category  of  verbal  facts,  and 
were  part  of  the  res  gestse  of  the  trans- 
mission of  the  receipts,  as  they  so  illus- 
trated and  characterized  such  transmis- 
sion as  to  constitute  the  whole  one 
transaction.  Beaver  7'.  Taylor,  1  Wall. 
637,  642,   17   L.   Ed.   601. 

10.  Evidence  of  acts  or  declarations 
constituting  p?irt  of  res  gestae,  admissible. 
—Klein  v.  Hnffbeimer,  132  U.  S.  3r,7.  373, 
33  L.  Ed.  373;  Beaver  v.  Taylor.  1  Wall. 
637,  643.  17  L.  Ed.  601;  Norwich  Transp. 
Co.  V.  Flint.  13  Wall.  3.  6,  20  L.   Ed.  .'5.56; 


Jewell  V.  Jewell,  1  How.  219,  232,  11  L. 
Ed.  108;  Friedenstein  v.  United  States. 
125  U.  S.  224,  230,  31  L.  Ed.  736;  Rea  v. 
Missouri,  17  Wall.  .532,  544,  21   L.   Ed.  707. 

11.  Surrounding  circumstances — Dis- 
cretion of  judge.— St.  Clair  v.  United 
States,  154  U.  S.  134,  149,  38  L.   Ed.  936. 

12.  See  the  title  DECLARATIONS 
AND   ADMISSIONS,   vol.   5,   p.    216. 

13.  Declarations  comporting  with  acts 
in  party's  favor.— Philadelphia,  etc.,  R.  Co. 
V.  Stimpson,  14  Pet.  448,  10  L.  Ed.  535. 
See   the  title   PATENTS,  vol.   9,   p.   300. 

Letters  of  parties  admissible  in  their 
favor. — In  a  suit  brought  by  a  marine 
against  the  commanding  officer  of  a 
squadron,  in  which  the  marine  alleged 
that  he  was  illegally  detained  on  board 
after  the  expiration  of  his  term  of  en- 
listment, it  was  competent  for  the  de- 
fendant to  give  in  evidence  a  letter  which 
he  had  written  to  the  secretary  of  the 
navy,  relating  to  the  circumstances  of  the 
enlistment.  Wilkes  v.  Dinsman,  7  How. 
89,    1^  L.    Ed.    618. 

In  an  action  against  the  commissioner 
of  patents  for  refusing  to  give  copies  of 
papers  in  his  office,  where  the  application 
was  made  through  a  third  person,  but  ac- 
companied with  a  letter  from  the  plaintiff 
to  the  defendant  requesting  him  to  de- 
liver the  copies  to  such  third  person,  it 
was  held  that  such  letter,  with  the  answer 
of  the  defendant  thereto,  was  properly 
received  as  part  of  the  res  gestse,  or  as  a 
conver=;ation  between  the  parties  reduced 
to  writing.  Bovden  v.  Burke,  14  How 
575,   582,    14   L.    Ed.   548. 

14.  In  an  action  on  the  bond  of  a  pub- 
lic officer,  his  arts  and  declarations  re- 
lating to  and  within  the  scope  of  the 
business  covered  by  the  bond  are  admis- 
sible in  evidence  against  him,  his  sureties 
and  third  persons  in  privitv  with  him,  as 
part  of  the  res  gestae.  United  States  v. 
Gaussen,   19   Wall.   198,   213.  21   L.   Ed.   41 
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within  the  scope  of  his  authority,  explanatory  of  such  act,  made  at  the  time  of 
its  performance  and  forming  part  of  the  transaction,  is  admissible  in  evidence  as 
part  of  the  res  gestae.^^ 

c.  Servants. — In  an  action  by  a  passenger  against  a  steamboat  com- 
pany to  recover  damages  sustained  in  consequence  of  personal  injuries  inflicted 
by  the  employees  of  the  defendant,  declarations  of  such  employees  accompanying 
their  acts  which  caused  the  injuries  complained  of,  and  which  constitute  a  part 
of  the  res  gestae,  are  admissible  in  evidence. ^^ 

d.  Vendors. — Declarations  of  a  vendor  made  after  delivery  of  the  property  to 
the  vendee,  if  part  of  the  res  gestae,  are  admissible  to  show  intent  to  defraud  the 
vendor's  creditors  by  the  sale,  where  it  is  shown  by  independent  evidence  that 
the  vendee  shared  the  intent  to  defraud  with  the  vendor. ^^ 

e.  Coconspirators. — Where  two  or  more  persons  are  associated  together  for 
the  same  illegal  purpose,  any  act  or  declaration  of  one  of  the  parties  in  reference 
to  the  common  object,  and  forming  a  part  of  the  res  gestae,  may  be  given  in  evi- 
dence against  the  others. ^'^  It  is  not  essential  to  the  admissibility  of  evidence  of 
such  acts  or  declarations,  that  the  persons  making  them  should  be  parties  to  the 
record.^^  "The  extent  to  which  evidence  of  this  kind  is  admissible  is  much  in  the 
discretion  of  the  trial  court."^^ 

2.  To  Particular  Issues — a.  Nature  of  What  Transpired. — Evidence  of 
acts  and  declarations  showing  the  nature  of  what  transpired  in  immediate  con- 
nection with  the  main  fact  in  issue,  is  admissible  as  part  of  the  res  gestae.^^  Con- 


15.  Declarations  of  agent  forming  part 
of  res  gestae. — Barclay  v.  Howell,  0  Pet. 
498,   504,    8    L.    Ed.   477. 

Whenever  what  an  agent  did  is  ad- 
mitted in  evidence,  then  it  is  competent 
to  prove  what  he  said  about  the  act  while 
he  was  doing  it.  Xenia  Bank  v.  Stewart, 
114  U.  S.  224,  228^  29  L.  Ed.  101;  Cliquot's 
Champagne,  3  Wall.  114,  18   L.   Ed.   116. 

As  to  when  the  representations,  dec- 
larations and  admissions  of  an  agent  are 
admissible  in  evidence  against  the  prin- 
cipal, see  the  title  DECLARATIONS 
AND  ADMISSIONS,  vol.  .5,  p._  222. 

Reports  or  letters  of  superintendents 
of  mining  property. — In  an  action  by  a 
mining  company  having  mining  property 
in  Mexico  where  the  vital  inquiry  is 
whether  the  company's  representatives  at 
the  mines  were  prevented  by  the  Mexi- 
can authorities  from  developing  and 
working  them,  the  written  reports  or*  let- 
ters of  the  superintendents  in  charge  of 
the  property  to  the  company  while  in 
charge  of  the  property  and  in  respect  to 
its  management  are  admissible  in  evi- 
dence so  far  as  they  bear  upon  such  in- 
quiry and  constitute  a  part  of  the  res 
gestae.  La  Abra  Silver  Min.  Co.  v.  United 
States,    175    U.    S.   42.'!,   498,   44    L-    Ed.   223. 

A  letter  written  by  the  master  of  a  ves- 
sel to  an  agent  of  the  owner,  advising 
what  should  be  done  for  the  owner's  in- 
terest in  an  emergency  created  in  part  by 
the  act  of  the  master  himself,  which  ad- 
vice, was  followed  by  the  agent  to  whom 
it  was  addressed,  was  held  to  be  admis- 
sible in  evidence  as  part  of  the  res  gestje. 
Law  V.  Cross,  1    Black  .')33,  17  L.   Ed.   185. 

16.  Declarations  of  employees  ac- 
companying their  acts. — New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637, 
639.  30  L.  Ed.  1049. 


17.  Declarations  of  vendor  after  de- 
livery of  property. — Sonnentheil  v.  Chris- 
tian Moerlein  Brewing  Co.,  172  U.  S.  401, 
415,  43  L.  Ed.  492;  Jones  v.  Simpson,  116 
U.  S.  609,  611,  29  L.  Ed.  742;  Winchester, 
etc.,  Mfg.  Co.  V.  Creary,  116  U.  S.  161,  29 
L.   Ed.  591. 

18.  Acts  or  declarations  of  coconspira- 
tors.— Clune  V.  United  States,  159  U.  S. 
590,  593,  40  L-  Ed.  269;  St.  Clair  v. 
United  States,  154  U.  S.  134,  149,  38  L. 
Ed.  936. 

For  an  exhaustive  treatment  of  this 
subject,  see  the  titles  CONSPIRACY, 
vol.  3,  p.  1109;  DECLARATIONS  AND 
ADMISSIONS,   vol.   5,  p.    227. 

19.  Clune  v.  United  States,  159  U.  S. 
590,  40   L.   Ed.  269. 

20.  Wiborg  v.  United  States,  163  U.  S. 
632,   658,  41   L.   Ed.   289. 

Discretion  of  court  held  not  to  have 
been  abused.  Wiborg  v.  United  States, 
163   U.    S.    632,   658,   41    L.    Ed.   289. 

21.  Nature  of  what  transpired. — In  a 
suit  by  a  passenger  against  a  steamboat 
company  for  injuries  done  to  him  on  the 
deck  of  a  steamboat  by  the  discharge  of 
a  gun  by  some  disorderly  soldiers,  whom 
the  transportation  company  had  taken  on 
board  and  who  had  overpowered  their 
sentinels,  evidence  was  held  to  have  been 
properly  received  as  part  of  the  res  gestae 
that  during  the  disturbance  a  person,  who 
appeared  to  be  a  sergeant,  came  into  the 
cabin  to  a  person  who  appeared  to  be  his 
superior  officer,  and  told  him,  first  in  a 
less  excited  manner,  that  there  was  a  dis- 
turbance on  deck  which  he  could  not  sup- 
press, and  in  which  he  feared  that  some 
one  would  be  hurt:  and  on  being  told  to 
"yo  back  and  mind  his  orders'"  retired, 
and  came  again,  after  some  time,  hur- 
riedly, and  very  soon  after  the  discharge 
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versations  occurring  during  the  negotiation  of  a  loan,  or  other  transaction,  as  well 
as  the  instruments  given  or  received,  being  part  of  the  res  gestae,  are  competent 
evidence  to  show  the  nature  of  the  transaction,  and  the  parties  for  whose  benefit 
it  was  made,  where  that  fact  is  material. -- 

b.  Motive  and  Intention. — Declarations  forming  part  of  the  res  gestae  are  ad- 
missible upon  the  question  of  motive  and  intention. ^^ 

c.  Bodily  or  Mental  feelings. — Whenever  the  bodily  or  mental  feelings  of  an 
individual  are  material  to  be  proved,  the  usual  expressions  of  such  feelings,  made 
at  the  time  in  question,  are  admissible  in  evidence. 2"*  The  representations  by  a 
sick  person  of  the  nature,  symptoms,  and  effects  of  the  malady  under  which  he 
is  suffering  at  the  time  are  admissible. ^-^  If  made  to  a  medical  attendant  they 
are  of  greater  weight  as  evidence,  but  if  made  to  any  other  person  they  are  not, 
on  that  account,  rejected. ^^ 

d.  CaU'Se  of  Event  Which  Resulted  in  Death  of  Declarant. — A  declaration  made 
by  a  person,  who  subsequently  dies,  contemporaneously  or  nearly  so,  with  an 
event  in  consequence  of  which  it  is  alleged  that  he  died,  as  to  the  cause  of  that 
event,  is  admissible  in  evidence. 2" 

C.  Proof  Essential  to  Lay  Foundation  for  Admission. — Admission  of 
Letter. — It  is  not  sufficient  to  authorize  the  admission  of  a  letter  as  part  of  the 
res  gestae  of  a  transaction  that  the  date  of  the  letter  corresponds  to  the  time  of 
the  transactions.  The  fact  that  the  letter  was  written  and  received  must  be 
proved  before  the  date  can  be  used  to  justify  the  admission  of  the  letter.^s 


of  a  gun  had  been  heard,  exclaiming  to 
the  officers,  "For  God  sake,  come  up;  a 
man  has  been  shot!"  the  statements  of 
the  sergeant  being  not  offered  for  the  pur- 
pose of  proving  the  facts  stated  by  him, 
but  the  whole  incident  (including  those 
statements)  being  adduced  for  the  pur- 
pose of  showing  the  manner  in  which  the 
officers  attended  to  their  duty  whilst  the 
disturbance  was  going  on;  the  fact  that 
notice  of  its  progress  was  communicated, 
the  time  that  it  continued,  and  the  de- 
gree of  alarm  it  was  calculated  to  excite, 
in  such  a  person  as  the  sergeant  appeared 
to  be.  Norwich  Transp.  Co.  v.  Flint,  13 
Wall.   3,  20   L.    Ed.   .556. 

22.  Conversations  and  instruments  com- 
petent evidence  to  shovi^  nature  of  trans- 
action.— Bank  v.  Kennedy,  17  Wall.  19, 
21    L.    Ed.   551. 

Such  conversations  are  not  adduced  for 
the  purpose  of  proving  facts  stated  or  af- 
firmed therein,  but  to  prove  the  conversa- 
tions themselves  as  facts;  and  are  not 
hearsay,  but  original  evidence.  Bank  v. 
Kennedy,   17   Wall.    19,  21   L.   Ed.   551. 

Where  the  cashier  of  a  bank  effects  a 
loan,  and  it  becomes  material  to  ascer- 
tain whether  it  was  made  for  his  own 
account  or  for  the  use  of  the  bank,  evi- 
dence of  the  negotiation  and  circum- 
stances may  be  given  for  that  purpose, 
whatever  may  be  the  form  of  the  securi- 
ties given  or  received,  when  the  latter  are 
introduced  only  collaterally  in  the  cause. 
Rank  V.  Kennedy,  17  Wall.  19,  21  L.  Ed. 
551. 
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23.  Motive  and  intention. — Wiborg  v. 
United  States,  163  U.  S.  632,  658,  41  L. 
Ed.    289. 

Where  the  existence  of  a  particular  in- 
tention in  a  certain  person  at  a  certain 
time  is  a  material  fact  bearing  upon  the 
question  in  controversy,  evidence  of  his 
declarations  made  at  that  time  is  admis- 
sible in  evidence;  and  this  whether  the 
declarations  were  oral  or  written.  Mutual 
Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  295, 
36  L.  Ed.  707.  See  the  title  DECLARA- 
TIONS AND  ADMISSIONS,  ^\A.  5,  p. 
230. 

Declarations  contained  in  letters  held 
admissible.  Mutual  Life  Ins.  Co.  v.  Hill- 
mon. 145  U.'  S.  285,  295,  36  L.  Ed.  707. 
See  the  title  DOCUMENTARY  EVI- 
DENCE, vol.   5,  p.   458. 

24.  Bodily  or  mental  feelings. — North- 
ern Pac.  R.  Co.  V.  Urlin.  158  U.  S.  271,  294, 
39  L-  Ed.  977.  See  the  titles  DECLARA- 
TIONS AND  ADMISSIONS,  vol.  5,  pp. 
217,  230;  DOCUMENTARY  EVI- 
DENCE, vol.   5,  p.  458. 

25.  Northern  Pac.  R.  Co.  v.  Urlin,  15S 
U.   S.   271,   275,  39   L.    Ed.   977. 

26.  Northern  Pac.  R.  Co.  v.  Urlin,  158 
U.    S.    271,   275,   39   L.    Ed.    977. 

27.  Cause  of  event  which  resulted  in 
death  of  declarant. — Insurance  Co.  v. 
Mosley.  8  Wall.  397,   19  L.   Ed.  437. 

28.  Proof  essential  to  lay  foundation  for 
admission  of  letter. — Smith  v.  Shoemaker, 
17   Wall.   G3(),   637,  21   L.   Ed.   717. 


834  RBSTITUTIOX. 

RESIDENCE— RESIDENTS.— See  the  title  Domicile,  vol.  5,  p.  473,  and 
references  there  given.  As  to  residence  being  actual  residence  and  established 
abode,  see  the  title  Courts,  vol.  4,  p.  1094,  note  98.  As  to  mere  affirmance  of 
residence  not  being  an  averment  of  citizen  for  the  purpose  of  jurisdiction,  see 
the  titles  Courts,  vol.  4,  pp.  939,  998;  Removal  of  Causes,  ante,  p.  663.  As 
to  resident  within  the  meaning  of  the  statute  of  limitations,  see  the  titles  Dom- 
icile, vol.  5,  p.  475;  Limitation  of  Actions  and  Adverse  Possession,  vol.  7, 
p.  903.  As  to  the  word  citizens  in  §  5508  of  Revised  Statutes,  punishing  con- 
spiracy to  injure  citizens  in  the  enjoyment  of  constitutional  rights,  not  includ- 
ing residents,  see  the  title  Civil  Rights,  vol.  3,  p.  848.  As  to  citizenship  and 
residence  not  being  synonymous  terms,  see  the  title  CitizEiNSHip,  vol.  3,  p.  795. 
See  note  1. 

RESIDUE— RESIDUARY.— See  the  titles  Marshaling  Assets  and  Se- 
curities, vol.  8,  p.  269 ;    Wills. 

RESIDUUM. — A  residuum,  ex  vi  termini,  is  that  which  remains  after  par- 
ticular   legacies    are    satisfied. - 

RESIGNATION.— See  the  titles  Officers  and  Agents  of  Private  Cor- 
porations, vol.  8,  p.  963.  and  references  given ;  Public  Officers,  ante,  p.,  363, 
and  references  given. 

RES  INTER  ALIOS  ACTA.— See  the  title  Evidence,  vol.  5.  p.  1023. 

RES  IPSA  LOQUITUR.— See  the  title  Negligence,  vol.  8,  p.  889. 

RESISTING  OFFICERS.— See  the  title  Obstructing  Justice,  vol.  8,  p.  954. 

RES  JUDICATA.— See  the  title  Res  Adjudicata,  ante,  p.  729. 

RESPONDEAT  SUPERIOR. — See  the  title  Master  and  Servant,  vol.  8, 
p.  298. 

RESPONDENTIA. — See  the  title  Bottomry  and  Respondentia,  vol.  3,  p. 
448. 

RESPONSIVENESS.— See  the  title  Verdict. 

REST. — As  to  construction  of  "all  the  rest,"  see  All,  vol.  1,  p.  258. 

RESTITUTION. — See  the  titles  Admiralty,  vol.  1,  p.  119;  Appeal  and 
Error,  vol.  1,  p.  333,  vol.  2,  p.  1;  Mandate  and  Proceedings  Thereon,  vol.  8, 
p.  97; 'neutrality,  vol.  8,  p.  894;  Prize,  vol.  9,  p.  744;  Revenue  Laws.  As  to 
right  to  restitution,  see  the  title  Appeal  and  Error,  vol.  2,  pp.  388,  389.  As  to 
restitution  being  discretionary,  see  the  title  Appeal  and  Error,  vol.  2,  p.  389. 
As  to  judgments  awarding  or  refusing  to  award  writs  of  restitution  being  final 
for  purposes  of  appeal,  see  the  title  Appeal  and  Error,  vol.  1,  pp.  843,  965. 
As  to  restitution  of  goods  in  case  of  reversal  for  want  of  jurisdiction  in  the 
lower  court,  see  the  title  Appeal  and  Error,  vol.  2,  pp.  389,  390.  As  to  al- 
lowance of  interest  on  property  ordered  to  be  restored,  see  the  title  Interest, 
vol.  7,  p.  227.  As  to  remanding  with  directions  to  allow  restitution,  see  the 
title  Mandate  and  Proceedings  Thereon,  vol.  8,  p.  104.  As  to  compelling 
restitution  on  reversal  where  property  has  changed  hands,  see  the  title  Man- 
date and  Proceedings  Thereon,  vol.  8,  p.  142.  As  to  setting  up  new  claims 
for  damages,  charges,  duties,  etc.,  in  court  below,  after  restitution  is  decreed, 
see  the  title  Mandate  and  Proceedings  Thereon,  vol.  8,  p.  193.  As 
to  proceedings  in  lower  court  after  direction  of  restitution,  see  the  title 
Mandate  and  Proceedings  Thereon,  vol.  8,  p.  139.  As  to  restitution  in 
prize  cases,  see  the  title  Prize,  vol.  9,  pp.  770,  772.  As  to  restitution 
of  captured  property  of  a  neutral,  see  the  title  Prize,  vol.  9,  p.  751; 
As  to  restoration  of  property  rescued  from  pirates,  see  the  title  Piracy,  vol. 
9,  p.  414.  As  to  restitution  of  moneys  improperly  drawn  from  registry  of  court, 
see  the  title  Payment  into  Court,  vol.  9,  p.  353.  As  to  restoration  of  abandoned 
and  captured  property,  see  the  titles  Abandoned  and  Captured  Property,  vol. 

1.  Inhabitant  and  resident  distinguished.  See  Blake  v.  McCking,  172  U.  S.  2.39,  247, 

—See    Barney   v.    Oelrichs,    138    U.    S.    529,  43    L.    Kd.    432. 

533,  34   L.   Ed.   1037.  2.      Residuum. —  Silsby     v.     Young,     3 

Residents    used    in    sense    of    citizens. —  Crunch  249,  2G4,  2  L.  Ed.  429. 
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1,  p.  1 ;  Actions,  vol.  1,  p.  108.  As  to  liability  of  assignee  of  judgment  to  make 
restitution  upon  reversal  of  the  judgment,  see  the  title  Appeal  and  Error,  vol. 

2,  p.  390.  As  to  restitution  of  goods  improperly  levied  upon,  see  the  title 
Courts,  vol.  4,  p.  986.  As  to  restitution  under  an  ultra  vires  contract,  see  the 
title  Corporations,  vol.  4,  pp.  752,  756.  As  to  provision  in  decree  for  restitution,, 
see  the  title  Inter-STate  and  Foreign  Commerce,  vol.  7,  p.  505.  As  to  restitution 
of  property  captured  for  violation  of  neutrality  laws,  see  the  title  Neutrality, 
vol.  8,  p.  904.  As  to  restitution  by  county,  of  money  received  without  authority 
of  law,  see  the  title  Municipal,  County,  State  and  Federal  Securities,  vol. 
8,  p.  718.  As  to  legislature  directing  restitution  by  county  to  taxpayers  of  prop- 
erty exacted  from  them  by  taxation,  see  the  title  Counties,  vol.  4,  p.  833.  As 
to  restitution  of  insured  vessel  captured  as  a  prize,  see  the  titles  Blockade,  vol. 

3,  p.  376;  Marine  Insurance,  vol.  8.  pp.  197,  198.  As  to  separating  claim  for 
restitution  of  purchase  price  from  the  rents  and  revenues,  see  the  title  Actions, 
vol.  1,  p.  113. 

RESTRAIN— RESTRAINT.— As  to  the  phrase,  "arrests,  restraints  and  de- 
tainment%,"  as  used  in  marine  policies,  see  the  title  Marine  Insurance,  vol.  8, 
p.  169. 

RESTRAINT  OF  LIBERTY.— See  the  title  Habeas  Corpus,  vol.  6.  p.  641, 
et  seq. 

RESTRAINT  OF  PRINCES  OF  PEOPLE.— See  the  title  Marine  In- 
surance, vol.  8,  p.  169. 

RESTRAINT   OF    TRADE. 

CROSS    REFERENCES. 

See  the  titles  Constitutional  Law,  vol.  4,  p.  1 ;  Contracts,  vol.  4,  p.  552 ; 
Illegal  Contracts,  vol.  6,  p.  72)7 ;  Injunctions,  vol.  6,  p.  1022;  Interstate 
and  Foreign  Commerce,  vol.  7,  p.  269;  Partnership,  vol.  9,  p.  72  \  Patents, 
vol.  9,  p.  136;    Trademarks,  Tradenames  and  Unfair  Competition. 

As  to  conspiracy  in  restraint  of  trade,  see  the  title  Conspiracy,  vol.  3,  p.  1102. 
As  to  contract  tending  to  lessen  competition  and  restrain  bidding,  see  Illegal 
Contracts,  vol.  6,  p.  741.  As  to  monopolies  and  corporate  trusts  and  construc- 
tion of  statutes  relating  thereto,  see  the  title  Monopolies  and  Corporate 
Trusts,  vol.  8,  p.  439.  As  to  what  is  included  by  the  term  "contract  in  restrain 
of  trade."  see  the  title  Monopolies  and  Corporate  Trusts,  vol.  8,  p.  444. 

General  Rules. — It  is  a  well-settled  rule  of  law  that  an  agreement  in  general 
restraint  of  trade  is  illegal  and  void,^  but  an  agreement  which  operates  merely 
in  partial  restraint  of  trade  is  valid  provided  it  be  not  unreasonable  and  there 
be  a  consideration  to  support  it.^ 

As  to  contract  between  partners  not  to  manufacture  and  sell  on  individ- 
ual account,  see  the  title  Partnership,  v(  1.  9,  p.  79. 

1.     General   rules — General     restraint. — ■  founded  are,  first,  the  injury  to  the  public 

Oregon    Steam    Nav.    Co.    v.    Winsor,    20  by     being     deprived      of      the      restricted 

Wall.  64,  22  L.   Ed.  315.  party's     industry;     second,    the    injury    to 

A  contract,  even  on  good  consideration,  the  party  himself  by  being  precluded  from 

not  to  use   a  trade  anywhere   in   England,  pursuing    his    occupation    and    thus    being 

is  held  void  in  that  country,  as  being  too  prevented    from    supporting    himself    and 

general    a    restraint    of    trade;    but    a    con-  those  dependent  upon  him.    Oregon  Steam 

tract    not    to   use    a    trade    at    a    particular  Nav.    Co.    t'.    Winsor,   20    Wall.    R4,    68.   22 

place,    if    it    be    founded    on    a    good    con-  L.    Ed.    31.5;    Gibbs    v.    Consolidated    Gas 

sideration,  and  be  made  for  a   proper  and  Co..   130  U.  3.   396.  32  L.   Ed.   979. 
useful    purpose,    is    valid.      Of    course,    a  2,      Partial     restraint. — Oregon      Steam 

contract     not    to    exercise    a    trade     gen-  Nav.  Co.  v.  Winsor,  20  Wall.  64,  68,  22  L. 

erally   would   be   obnoxious    to    the     rule,  Ed.    315;    Gibbs   v.   Consolidated   Gas   Co., 

and  would   be   void.      Oregon   Steam   Nav.  130  U.   S.   396,  32   L.   Ed.   979. 
Co.  V.  Winsor,   20  Wall.  64,  66,  22   L.   Ed.  Where   a   business   is    of   such   character 

31."^.  that    it    presuniably    cannot    be    restrained 

Reason  of  the  rule. — The  two  principal  to  any  extent   whatever  without  prejudice 

grounds    upon     which     the      doctrine      is  to    the    public    interest,    courts    decline    to 
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RESTRAINT  ON  ALIENATION.— See  the  titles  Charitiks,  vol.  3,  p.  675; 
PiiRPKTuiTiics,  vol.  9,  p.  392;  Wills.  As  to  conditions  prohibitmg  alienation  to 
particular  persons  or  for  limited  period,  see  the  title  Estates,  vol.  5,  p.  908. 
As  to  computation  of  time  during  which  alienation  of  public  lands  acquired  by 
an  Indian  is  forbidden,  see  the  title  Public  Lands,  ante,  p.  1.  As  to  limitation 
over  in  case  of  alienation  being  void,  see  the  title  Estates,  vol.  5,  p.  907.  As 
to  restricting  alienation  to  a  limited  extent  or  limited  time,  see  the  title  Estates, 
vol.  5,  p.  90/.  As  to  conditions  against  alienation  in  devise  of  land  in  fee  simple 
being  void,  see  the  title  Estates,  vol.  5,  p.  907. 

RESTRICTIONS.— See  the  title  Deeds,  vol.  5,  p.  276. 

RESULTING  POWERS.— See  note   1. 

RESULTING  TRUSTS.— See  the  title  Trusts  and  Trustees. 

RESURVEYS.— See  the  title  Public  Laxds.  ante,  p.  80. 


eiilorce  or  sustain  contracts  miposuig 
such  restraint,  however  partial,  because 
in  contravention  of  public  policy.  Gibbs 
V.  Consolidated  Gas  Co.,  130  U.  S.  396, 
408,    3:.'    L.    Ed.    9~9. 

Reasonableness  of  contract. — Public 
weh'are  is  lirst  considered,  and  if  it  be 
not  involved,  and  the  restraint  upon  one 
party  is  not  greater  than  protection  to 
the  other  party  requires,  the  contract  may 
be  sustained.  The  question  is,  whether, 
under  the  particular  circumstances  of  the 
case  and  the  nature  of  the  particular  con- 
tract involved  in  it,  the  contract  is,  or  is 
not,  unreasonable.  Gibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  396,  409,  32  L.  Ed. 
979. 

In  order  that  a  contract  may  not  be  un- 
reasonable, the  restraint  imposed  must 
not  be  larger  than  is  required  for  the  nec- 
essary protection  of  the  party  with  whom 
the  contract  is  made.  Oregon  Steam 
Nav.  Co.  z'.  Winsor,  20  Wall.  64,  66,  22 
L.    Ed.    31.5. 

In  accordance  with  these  principles  it 
is  well  settled  that  a  stipulation  by  a 
vendee  of  any  trade,  business,  or  estab- 
lishment, that  the  vendor  shall  not  ex- 
ercise the  same  trade  or  business,  or  erect 
a  similar  establishment  within  a  reason- 
able distance,  so  as  not  to  interfere  with 
the  value  of  the  trade,  business,  or  thing 
purchased,  is  reasonable  and  valid.  In 
like  manner  a  stipulation  by  the  vendor 
of  an  article  to  be  used  in  a  business  or 
trade  in  which  he  is  himself  engaged,  that 
it  shall  not  be  used  within  a  reasonable 
region  or  distance,  so  as  not  to  interfere 
with  his  said  business  or  trade,  is  also 
valid  and  binding.  Oregon  Steam  Nav. 
Co.  V.  Winsor,  20  Wall.  64,  68,  22  L.  Ed. 
31.5.  And  in  that  case  it  was  held  that  a 
condition  attached  to  the  sale  of  a  steam- 
boat that  she  should  be  employed  in  cer- 
tain waters  during  a  certain  period,  was 
valid. 

Contract  to  furnish  cars. — A  stipulation 
that  the  plaintiff,  not  being  in  default, 
should  have  the  exclusive  right  for  fif- 
teen years  to  furnish  drawing  room  and 
sleeping  cars  for  the  defendant's  use,  and 
that  the  defendant  should  not,  during  that 
period,  contract  for  cars  of  that  kind 
with  any  other  party,  rightly  construed  is 


not  unreasonable.  Chicago,  etc.,  R.  Co.  v. 
Pullman,  etc..  Car  Co.,  139  U.  S.  79,  91, 
35    L.    Ed.    97. 

A  contract  of  a  carrier  not  to  carry 
passengers  or  goods  over  a  particular 
route  may  be  reasonable  and  valid.  Cen- 
tral Transp.  Co.  v.  Pullman's,  etc..  Car 
Co.,    139   U.   S.  24,  54,  35   L.    Ed.   55. 

But  a  contract  by  which  a  corporation, 
chartered  to  perform  the  duties  of  a 
common  carrier,  or  any  other  duties  to 
the  public,  agrees  that  it  will  not  per- 
form those  duties  at  all,  anywhere,  for 
ninety-nine  years,  is  clearly  unreasonable 
and  void.  Central  Transp.  Co.  v.  Pull- 
man's, etc..  Car  Co.,  139  U.  S.  24,  54,  35 
L.  Ed.  55;  Oregon  Steam  Nav.  Co.  z'. 
Winsor,  20  Wall.  64,  22  L.  Ed.  315. 

A  contract  for  sale  of  vessels,  where  the 
vendor  agrees  to  withdraw  from  business 
for  a  stipulated  period,  as  is  ordinary  in 
case  of  sale  of  a  business  and  not  a  device 
to  control  commerce,  is  not  necessarily 
void,  although  such  vessels  are  engaged  in 
interstate  commerce.  Cincinnati  Packet 
Co.  V.  Bay,  200  U.  S.  179,  184,  50  L.  Ed. 
42S. 

Upon  the  sale  of  a  secret  process,  a 
covenant,  express  or  implied,  that  the 
seller  will  not  use  the  process  himself  or 
comnmnicate  it  to  any  other  person,  is 
lawful,  because  the  process  must  be  kept 
secret  in  order  to  be  of  any  value,  and  the 
public  has  no  interest  in  the  question  by 
whom  it  is  used.  Fowle  v.  Park,  131  U. 
S.   88,   97,    33    L.    Ed.    67. 

1.  Resulting  powers. — "Congress  has 
often  exercised,  without  question,  powers 
that  are  not  expressly  given  nor  ancillary 
to  any  single  enumerated  power.  Powers 
thus  exercised  are  what  are  called  by 
Judge  Story  in  his  Commentaries  on  the 
Constitution,  resulting  powers,  arising 
from  the  aggregate  powers  of  the  gov- 
ernment. He  instances  the  right  to  sue 
and  make  contracts.  Many  others  might 
be  given.  The  oath  required  by  law  from 
officers  of  the  government  is  one.  So  is 
building  a  capitol  or  a  presidential  man- 
sion, and  so  also  is  the  Penal  Code." 
Legal  Tender  Cases,  12  Wall.  457.  535,  20 
L.  Ed.  287.  See,  generallv,  the  title  CON- 
STITUTIONAL  LAW,  "vol.    4,   p.    1. 
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RETAINER. — See  the  title  Attorney  and  Client,  vol.  2,  p.  711. 

RETAXATION  OF  COSTS.— See  the  title  Appeal  and  Error,  vol.  2,  p.  427, 

RETIRED  OFFICERS.— See  the  title  Army  and  Navy,  vol.  2,  p.  503. 

RETIREMENT.— See   note    1. 

RETRAXIT. — See  the  titles  Dismissal,  Discontinuance  and  Nonsuit, 
vol.  5.  p.  358;  Res  Adjudicata,  ante,  p.  729. 

RETROCESSION. — See  the  title  District  of  Columbia,  vol.  5,  p.  406. 

RETROSPECTIVE  LAWS.— See  the  title  Constitutional  Law,  vol.  4.  pp. 
432.  517. 

RETURN. — "  'Return'  implies  the  prior  existence  of  some  state  or  con- 
dition. Webster  defines  it  'to  turn  back ;  to  go  or  come  again  to  the  same 
place  or  condition.'  In  the  Standard  Dictionary  it  is  defined  'to  cause  to  take 
again  a  former  position ;  put,  carry,  or  send  back,  as  to  a  former  place  or 
holder.'  A  technical  meaning  in  the  law  is  thus  given  in  Black's  Law  Diction- 
ary :  'The  act  of  a  sherifif,  constable,  or  other  ministerial  officer,  in  delivering 
back  to  the  court  a  writ,  notice,  or  other  paper.'  "- 

REVINDICATION.— See  note  3. 

REVENUE. — The  lexical  definition  of  the  term  revenue  is  very  comprehen- 
sive. It  is  defined  by  Webster  to  be  the  income  of  a  nation,  derived  from  its 
taxation,   duties   or   other   sources,    for   the  payment   of   the   national   expenses.'* 


1.  Retirement   of   cashier   of   bank.^As 

to  suspension  of  business  by  bank,  and 
investigation  by  an  examiner,  and  the 
cashier  ceasing  to  perform  his  ordinary 
duties,  not  constituting  a  retirement  of 
the  cashier,  see  the  title  BANKS  AND 
BANKING,   vol.    3,    p.    105,    n.    30. 

2.  Clyatt  V.  United  States,  197  U.  S. 
207,  219,  49  L.  Ed.  726.  See  the  titles 
CERTIORARI,  vol.  3,  p.  663;  EXECU- 
TIONS, vol.  6,  p.  112;  HABEAS  COR- 
PUS, vol.  6,  p.  662;  MANDAMUS,  vol. 
8,  p.  91;  SHERIFFS  AND  CONSTA- 
BLES; SUMMONS  AND  PROCESS. 
As  to  return  of  indictment,  see  the  title 
INDICTMENTS,  INFORMATIONS, 
PRESENTMENTS  AND  CO  M- 
PLAINTS,  vol.  7,  p.  970.  As  to  return 
to  rule  to  show  cause,  see  the  title  EX- 
CEPTIONS, BILL  OF,  AND  STATE- 
MENT OF  FACTS  ON  APPEAL,  vol. 
(i.  o.   72:   MANDAMUS,  vol.  8,  p.  90. 

3.  Revindication. — By  the  law  of  Louisi- 
ana a  real  action  is  given,  which  relates 
to  claims  made  on  immovable  property, 
or  to  the  immovable  rights  to  which  they 
are  subjected,  the  object  of  which  is  the 
ownership  or  the  possession  of  such  prop- 
erty, and.  when  prosecuted  by  one  having 
the  title  against  the  person  in  possession, 
is  called  the  petitory  action,  and  is  the 
proper  action   for  the   recovery  of  an   uni- 


versality of  things,  such  as  an  inheritance. 
It  is  an  action  of  revindication,  and  is 
the  proper  one  to  be  brought  for  the  pur- 
pose of  assei  cing  the  legal  title  and  con- 
sequent right  of  possession  of  the  heir  at 
law  to  the  succession,  v,-hen  another  is 
in  possession  under  claim  of  title  by 
virtue  of  a  will  admitted  to  probate.  Ellis 
V.  Davis,  109  U.  S.  485,  502,  27  L.  Ed. 
1006. 

4.  United  States  z:  Norton,  91  U.  S. 
566,  568,  23  L.  Ed.  454.  See  the  title 
REVENUE   LAWS. 

Bills  for  raising  revenue. — The  consti- 
tutional provision  that  all  bills  for  rais- 
ing revenue  shall  originate  in  the  house 
of  representatives  has  been  confined  to 
bills  to  levy  taxes  in  the  strict  sense  of 
the  word,  and  has  not  been  understood  to 
extend  to  bills  for  other  purposes  which 
incidentally  create  revenue.  United  States 
V.  Norton,  91  U.  S.  566.  569,  23  L.  Ed.  454. 

Revenue  of  postoffice  department. — 
Revenue  is  the  income  of  a  state,  and  the 
revenue  of  the  postoffice  department,  lie- 
ing  raised  by  a  tax  on  mailable  matter 
conveyed  in  the  mail,  and  which  is  dis- 
bursed in  the  public  service,  is  as  much 
a  part  of  the  income  of  the  government 
as  monej"S  collected  for  duties  on  im- 
posts. The  United  States  7>.  Bromley,  12 
How.  88,  97,   13   L.   Ed.  905. 
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BY    FRANK    MOORE. 

I.   Introductory,  859. 
II.    Definitions  and  Distinctions,  859. 

A.  Definitions,  859. 

1.  General   Rule   for  Determining  Meaning  of  Words,  859. 

2.  The  Term   "Revenue  Law"   Defined,   859. 

3.  Customs,   860. 

4.  Duties  and  Imposts.  860. 

5.  Th€  Term  Ad  Valorem  Defined,  860. 

6.  "Expressly,"  860. 

7.  Crude,  860. 

8.  Export.  860. 

9.  ^Manufactures  and   Manufactured   Articles,  860. 

a.  In  General,  860. 

b.  What  Is  a  New  ^Manufacture,  861. 

c.  Vessels,  861. 

10.  Excise  Tax  or  Duty,  861. 

11.  Article,  862. 

B.  Distinctions,   862. 

III.    Constitutionality  of  Acts  Relating  to  Revenue,  862. 

A.  Constitutional  Limitations  of  the  Taxing  Power,  862. 

B.  Presumption  as  to  Constitutionality,  682. 

C.  Operation    of    Revenue    Clauses    of    Constitution    in    Newly-Acquired 

Territory,  862. 

D.  Prohibition  to  States  to  Tax  Imports  and  Exports,  862. 

E.  Uniformity  Clause,   862. 

F.  Constitutionality  of  Statutes  Ratifying  Illegal  Exactions,  862. 

G.  Denial  of  Right  of  Action  to  Recover  Duties,  863. 
H.  Compulsory  Production  of  Papers,  863. 

I.  Constitutionality  of  Internal  Revenue  Laws,  863. 

1.  Rules    and    Regulations    for    the    Manufacture    and    Handling    of 

Goods,  863. 

2.  Delegation  of  Power  to  Prescribe  Rules  and  Regulations,  863. 

3.  Power  of-  State  to  Tax  Liquor  in  Bonded  Warehouses  within  the 

State,  863. 

4.  Constitutionality  of  War  Revenue   Act   Increasing   Excise  on  To- 

bacco, 863. 

5.  Power  of  Congress  to  Enact  Penalties  and  Forfeitures,  863. 

J.  Constitutionality  of  Act  to  Prevent  Importation  of  Impure  Tea,  864. 
K.   Partial  or  Total  Invalidity.  864. 

[V.   Interpretation  and  Construction  of  Revenue  Laws,  864. 
V.    Customs  Duties,  864. 

A.  Custom  Laws  Contemplate  Foreign  Countries  Only,  864. 

1.  In  General,  864. 

2.  Foreign  Country  Defined,  864. 

3.  Status  of  Territory  Newly  Acquired  by  Cession,  864. 

a.  In  General,  864. 

b.  Goods   Brought   into   Newly-Acquired   Territory   after  Treaty 

of  Cession,  865. 

4.  Status  of  the   Insular   Possessions,  865. 

a.  Prior  to  Ratification  of  Treaty  of  Peace,  865. 

(838) 
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b    After  Ratification  of  Treaty  of  Peace,  865. 
Effect  of  Ratification  Act  of  1902,  867. 
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d    Effect  of   Insurrection  in  Conquered    ierntory,  80/. 

e."  Construction    of    President's    Order    for    Levynig    Duties 


Conquered  Territory,  867. 
f.  Status  of  Isle  of  Pines,  867.       _       ^      .  ,     •        t.     r» 

5.  Duties  upon  Goods   Imported  into  Our  Territory  during   Its  Oc- 
cupation by  the  Enemy,  867. 
B.  Property  Subject  to  Duties,  868. 

1.  Foreign  Vessels,  868.  ' 

2.  Prohibited   Goods,   868. 

3.  Salvaged  Goods,  868. 

4.  Duties  on  Prize  Goods.  868. 

€.  Rules  for  Classification  of  Merchandise,  868. 

1.  In  General  868. 

2.  Similitude  Clause.  869. 

a.  In  General.  869. 

b.  Scope  of  Similitude  Clause,  869.  _    _      ^^ 

c.  Meaning  of   Words  "of   Similar  Description,     870.         ^^ 

d.  I^Ieaning  of  Expression  "Not  Otherwise  Provided   for,     8/1. 

e.  How  Fact  of  Similitude  Determined,  870. 

(1)   By  Experts,  871. 
'    (2)  Ouestion  for  the  Jury.  871.  ,,        •  ,      0-71 

f    Articler  Manufactured   from  Two  or  More  Materials.  871. 

(1)  In   General,  871.- 

(2)  Meaning  of  "Articles  Manufactured,     8/2. 

g.  How  Value  of  Component  Materials  Estimated,  872. 
3    Use  of  Article  as  Determining  Classification,  8/2. 
a.  In  General,  872. 
b    Ouestions  of  Law  and  Fact,  873. 

4.  Manufactures  Composed  of  Mixed   Alatenals,  873. 

5.  Components  of  Raw  Material.  873.        ^     ,.  .  ,  .,  ,         ^-^ 

6.  Effect  of  Mingling  Goods  of  Different  Qualities  and  \  alues.  873. 

a.  In  General.  873. 

b.  Mingling  Free  and  Dutiable  Goods,  873. 

7.  Commercial   Signification  of  Language  in  Tariff  Laws,  8/4. 

a.  In  General.  874. 

b    Specific  Applications  of  General  Rule.  87b. 

c.  Commercial    Designation    at    Time    of    Passage    of    Act    Re- 

ferred to.  876. 

(1)  In  General.  876.  ,  .  .^,077 

(2)  Retrospective  and  Prospective  Operation  of  Rule,  8//. 

d.  Words    Presumed    to    Be    Used    in    Ordinary    and    Popular 

Sense,  877.  ,    ^    ,•  tvt 

e    Rule    Where    Scientific    Designation    and    Ordinary    Meaning 

Conflict,  878.  ^      .     ,      n^     ,      0-0 

f.  Rule  Where  Term  Is  Confined  to  a  Particular^  1  rade,  8/8. 
g     Application  of  Rule  to   Similitude  Clause,  878.  ^ 
h    Effect  of  Rule  as  to  Nonenumeratcd  Articles    ?^/?> 
i    Rule  Where  the  Act  Contains  a  Definition  of  the    1  erm.  8/8. 
i'   Determination  of  Sense  in  Which  Words  Were  Used,  878. 
(1)   Relevancy.     Competency    and      Admissibility    of     Evi- 
dence. 878. 
aa.  In  General.  878. 

bb    Testimony    of    Dealers  in   the    Particular    Ar- 
ticle. 879. 
cc.  Usage  as  Determining  Meaning  of  Words,  879. 
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dd.  Opinions   of    State   Courts   and   Encyclopaedias, 

879. 
ee.  Proof  of   Trade   Meaning.   879. 

(2)  Judicial   Notice,  879. 

(3)  Weight    and    Sufficiency    of    Evidence.    879. 

(4)  Questions  of   Law   and    Fact,   880. 

(5)  Commerce    Defined,    880. 

8.  Designation   of   Goods   by    Special    Description.   880. 

a.  In   General,   880. 

b.  Qualifications   of  General   Rule,  882. 

9.  Separate  Unassembled  Parts  of  Commodities,  883. 

10.  Doubts   Resolved   in   Favor   of    Importer.   883. 

11.  Questions  of  Law  and  Fact.  883. 
D.  The  Schedules,  883. 

1.  In   General,   883. 

2.  Meaning  and  Purpose  of  Titles  to  Schedules.  8S4. 

3.  Schedule   A— Chemicals,   Oils   and    Paints.   884. 

a.  Essential    Oils.    884. 

b.  Expressed   Oils.  884. 

c.  Chemical  .Compounds   and    Salts,   884. 

d.  Boneblack   and    Lampblack.    884. 

e.  Proprietary    Medicines,    885. 

4.  Schedule    B — Earths,    Earthenware   and    Glassware,   885. 

a.  Definitions.    885. 

b.  Porcelain   and  Chinaware  and   Paintings  on   Glass,  885» 

c.  Glass  Tumblers.  885. 

d.  Gas  Retorts  and  Carbon   Sticks,  885. 

e.  Manufactures  of   Glass.   885. 

5.  Schedule   C — Metals   and   Manufactures   of,   885. 

a.  Iron  Ore,  885. 

b.  Bar   Iron,  Rolled  or  Hammered.  885. 

c.  Copper   and   Copper   Bottoms, 

d.  Scrap  Iron,  886. 

e.  Watches   and   Watch   Materials, 

f.  Manufactures   of   Metals,   886. 

(1)  In  General,  886. 

(2)  Manufactures    of    Iron.    886. 

6.  Schedule    D — Wood    and    Manufactures   of,   887. 

a.  Dressed    Lumber,    887. 

b.  Manufactured    Lumber,    887. 

7.  Schedule  E — Sugar,   Molasses  and  Manufactures  of,  887. 

8.  Schedule   F— Tobacco   and   Manufactures   of,   888. 

a.  In  General,  888. 

b.  What   Is   Leaf   Tobacco,   888. 

c.  Manner   of   Determining   Character   of   Tobacco,   888, 

( 1 )   The  Unit  to  Which  Percentage  Test  Is  to  Be  Applied, 


(2)  Ascertaining  Character  of  Tobacco  by  Examining  Rep- 

resentative  Hands,   888. 

(3)  Applying  the  Test  of  Size,  888. 

d.  Meaning  of  Word  "Leaves,"  888. 

e.  Cigar    Wrappers.   888. 

f    Unmanufactured   Tobacco.   888. 
9.  Schedule    G — Agricultural   Products   and   Provisions,   889. 

a.  Sauces.   889. 

b.  Vegetables.   889. 

c.  Seeds,  889. 
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d.  Fish,  889. 

10.  Schedule   H— Spirits,   Wines  and   Other   Beverages,   889. 

a.  Definitions,   889. 

b.  Cordials,   Liquers,   Absinthe,   etc.,   889. 

c.  Bottles,  890. 

11.  Schedule    I— Cotton    Manufactures,    890. 

a.  Countable  Clause  of  the  Cotton  Schedule,  890. 

b.  Manufactures  of  Cotton,  890. 

(i)   Manufactures   of   Cotton,   Bleached  or   Dyed,  890. 

(2)  Nonenumerated    Manufactures    of    Cotton,    890. 

(3)  Manufactures   of   Cotton   of   Which    Cotton    Is    Chief 

Material,  890. 

12.  Schedule  J— Flax,   Hemp  and   Jute   and   Manufactures  of,  891. 

a.  Articles    Composed    of    India    Rubber.    891. 

b.  Embroidered   Linen.   891. 

(1)  In    General,   891. 

(2)  Embroidered    Linen    Handkerchiefs,    8J1. 

c.  Twine   and   Gilling   Twine,   891. 

d.  Laces,  891. 

e.  Carpets    and    Rugs,    891. 

f.  Burlaps  and   Oil   Cloth   Foundations,   891. 

13.  Schedule   K — Wool   and    Manufactures   of,   892. 

a.  Definitions   and  Distinctions,  892. 

(1)  Definitions,  892. 

aa.  Of   Wool,   892. 
bb.  Of   Worsted,   892. 

(2)  Distinctions,   892. 

aa.  Between  Worsted   and   Woolen,  892. 
bb.  Between   Hair   and   Wool,   892. 

b.  Worsted  Cloths,  892. 

c.  Hair  and  Wools  on  the  Skin,  892. 

d.  Wearing  Apparel,  892. 

(1)  The  Term   "Wearing   Apparel"   Defined,  892. 

(2)  Articles   Embraced   by   the   Terms,    893. 

e.  Carpets   and   Rugs,   893. 

f.  Women's  and   Children's  Dress  Goods,  893. 

g.  Webbings  and   Gorings,  893. 

h.  Washed   and   Unwashed  Wool,   893. 

i.  Scoured  Wool,  893. 

j.  Woolen    Waste,    893. 

k.  Manufactures  of  Wool.  894. 

1.  Unmanufactured    Wool.  894. 
m.  Penalty  for  Changing  Character  of  Wool  to  Evade  Duty,  894 

14.  Schedule  L— Silks  and   Silk  Goods,  894. 

a.  In  General,  894. 

b.  Silk  Laces,  895. 

c.  Goods  of  Which  Silk  Is  the  Component_  Material,  895. 

15.  Schedule   M— Pulp,   Papers,   and    Books,   895. 

a.  Printed  Matter,  895. 

b.  Paper  Not  Specifically  Enumerated  or  Provided  for,  895. 

c.  Manufactures  of   I'aper,  895. 

16.  Schedule  N— Sundries,  896. 

a.  Beads.   896. 

b.  Manufactures  of  Hair,  896. 

c.  Manufactures  of  Leather,  896. 

d.  Hats,   Bonnets  and  Trimmings,  896. 

e.  Furs  and  Skins,  896. 
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f.  Paintings  and   Sculptures,  896. 

g.  Smokers'  Articles,  897. 

h.  Manufactures  of   Ivory  and   Shell,  897. 
i.  Gloves,  897. 
17.  Free  List,  897. 

a.  Acids,  897. 

b.  Manure  and  Other  Fertilizers,  897. 

(1)  In  General,  897. 

(2)  Substances   "Expressly  Used"   for"  Manure,  897. 

c.  Diamonds  and  Other  Precious  Stones,  897. 

d.  Statuary    and    Casts    of    Sculpture,    897. 

e.  Tapioca,  898. 

f.  Copper,   898. 

g.  Tea  and  Tea  Plants,  898. 
h.  India  Rubber.  898. 

(1)  Scrap  Rubber,  898. 

(2)  Unmanufactured   India  Rubber,  898. 
i.  Fruit,   898. 

j.   Wearing  Apparel  and  Household  or  Personal  Effects,  898. 

(1)  Personal   Effects,   898. 

(2)  Wearing  Apparel,   898. 

aa.  In   General,  898. 

bb.  Rules    for   Determining     Wliether    Apparel     Is 
Exempt,  898. 

(3)  Household  Eft'ects,  898. 
k.  Seeds,  899. 

1.  Minerals,   899. 
m.  Philosophical  and   Mechanical   Apparatus,  899. 
n.  Shells,  899. 
o.  Argols  Crude  and   Plumbago,   899, 

E.  Commercial  Treaties,  899. 

1.  Time  When  Operative,  899. 

2.  Reciprocity  Treaties.  899. 

3.  Priority  between  Treaties  and   Revenue  Laws,  900. 

F.  Bounties  and   Privileges  Extended   to   Imports   in   American   Bottoms, 

900. 

G.  Exported   Articles   Reimported,   900. 

1.  In  General,  900. 

2.  Articles   Exported   and   Reimported   without    Payment   of    the    In- 

ternal  Revenue  Tax,  900. 
H.  Levy,  Collection  and  Payment  of  Duties,  900. 

1.  Presentation  of  Manifest  and  Report  of  Arrival,  900. 

a.  Presentation  of   Manifest.  900. 

(1)  Necessity   for   Manifest.  900. 

(2)  Form  and  Contents  of  Manifest,  90L 

(3)  Time   for   Presentation  of  Manifest,   90L 

(4)  Forfeiture,  901. 

aa.  For  Failure  to  Comply  with  Foreign  Laws.  901. 
bb.  For  Defects  or  Imperfections  in  Manifest,  901. 

b.  Rcj^ort   of   Arrival   of   Vessel,   901. 

2.  Entry  and   Invoice,  901. 

a.  Entry,  901. 

(1)  In   General.  901. 

(2)  Kinds  of  Entry,  901. 

(3)  Form  and  Requisites  of  Entry,  901. 

(4)  Wlio  Mav  Make  Entry,  902. 

(5)  Effect   of   Entry,   902. 
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b.  Invoice,  902. 

(1)  Invoice    Defined,    902. 

(2)  Necessity   for   Invoice,  902. 

(3)  Form  and  Contents,  902. 

aa.  Oath   or   Affidavit,  902. 

bb.  Statement   of   Valuation   of   Goods   in    Invoice, 
902. 

(4)  Goods  to  Be   Invoiced  in  Foreign  Currency,  903. 

aa.  In  General,  903. 

bb.  Proof  of  Standard  Value  of  Foreign  Currency, 

903. 
cc.  Review   of    Decision,   903. 

(5)  Additions   to   Invoice   Value,  903. 

c.  Additional   Duties   for   Undervaluation   in  the   Entry,  904. 

(1)  In   General,   904. 

(2)  General   Construction   and   Constitutionality   of   Statute, 

904. 

aa.  General   Construction   of   Statute,  904. 
bb.  Constitutionality  of   Statute,  904. 

(3)  Distinction   between   Specific   and   Ad   Valorem   Duties, 

904. 

(4)  Separable  Invoices,  904. 

(5)  How    Penalty   Avoided,   904. 

(6)  Distribution  of  Penalties,  904. 

(7)  Nature   of   Penalty  and  Remission  or   Refunding,  904. 

aa.  In  General,  904. 
bb.  Refunding,  905. 

(8)  Action  to  Recover  Back  Additional  Duty,  905. 
d.   Indivisibility  of  Entry  and   Invoice,  905. 

3.   Landing  of  Goods  and  Permit  to  Land,  905. 

a.  In   General,   905. 

b.  How  Permit  Secured,  905. 

c.  Seizure  and   Forfeiture,  905. 

(1)  In  General,  905. 

(2)  Place  of   Seizure,  906. 

(3)  Sufficiency  of  Libel  or  Information.  906. 

(4)  Evidence,  906. 

(5)  Verdict,  906.  . 

4    Designation   and    Production   of    Packages    for   Examination,   906. 

a.  In    General.   906. 

b.  Necessity   for   Sending  Packages  to   Public   Stores,  906. 

(1)  In   General,  906. 

(2)  Uninvoiced  Goods,  907. 

c.  General   Construction  of   Statute.  907. 

d.  Charges  for   Storage  and  Cartage.  907. 

(1)  In    General,    907. 

(2)  Practice  in  New  York  Custom  House,  907. 
5.   Appraising.  Estimating  and   Ascertaining  Value,  907. 

a.  In  General,  907. 

b.  Right  to  Direct  Appraisement,  907. 

(1)  Under  Act  of  April.   1818. 

(2)  Under  Act  of  July   14.   1832. 

(3)  Under  Act  of  July  30.  1846. 

(4)  Under  Act  of  July  24.   1897.  908. 

(5)  Under  Act  Levying  Duties  on   Wines,  908. 

(6)  Under  Act  of  1909.  908. 

c.  Place   of   Appraisement,   90S. 
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d.  \"aluation  of  Goods,  908. 

( 1 )  Computation  of  Time  in   Fixing  Value,  908. 

(2)  iMarket   Value   Defined,   908. 

(3)  How    Principal    Foreign    Markets   Determined,   909. 

(4)  Goods    Imported    from    Country    Other    than    That    of 

Production.  909. 

(5)  Ways  and  Means  of  Arriving  at  X'alue,  909. 

aa.  In    General,   909. 

bb.  Duty   to   Be   Estimated   on   Quantity   of   Goods 

Received,   909. 
cc.  German    Duty,    910. 
dd.  Export  Duties,  910. 
ee.  Presumptions,  910. 

(6)  Costs,  Charges  and  Expenses  Incident  to  Shipment,  910. 

aa.  In   General,  910. 

bb.  Covering  Defined.  910. 

cc.  What   the  Term   "Charges"   Includes,  910. 

dd.  Transportation   Charges,   911. 

ee.  Bottles,   911. 

ff.  Charges    for   Weighing,   Gauging   and   Measur- 
ing  Merchandise,   911. 
gg.  Effect   of   Omission   to   Add    Charges,   911. 
hh.  Conclusiveness   of    Determination   of    Apprais- 
ers,  911. 

ii.  Additional    Duties,   912. 

(7)  Allowance    for   Damage,   Leakage   and   Deficiency,  912. 

aa.  Under    Former   Statutes,   912. 

aaa.  Allowance    for   Damage    during  Vo^•- 

age,    912. 
bbb.  Allowance   for   Deficiency,   912. 
ccc.  Allowance   for   Leakage   of  or   Dam- 
age  to   Liquors,   912. 
bb.  Under  Act  of   1909.  913. 

(8)  Allowance    for    Tare,    Draught   and    Impurities,   913.. 

aa.  Allowance    for   Tare   and    Draft,   913. 
bb.  Allowance   for   Impurities,   913. 

(9)  Duty  Not  Assessable  below  Invoice  \'alue,  913. 

aa.  In    General,    913. 

bb.  Valuation   of   Foreign   Money,  913. 

(10)  Time  of  Estimating  Duties,  914. 

(11)  Certificate  and  Report  of  Appraisers,  914. 

aa.  In   General,  914. 
,  bb.  Correction   or   Amendment   of   Report,  914. 

cc.  Conclusiveness  of  Return,  914. 

(12)  Requisites  and  \"alidity  of  Appraisement,  914. 

aa.  Request   for  Appraisement,  914. 
bb.  Nature  of   Proceeding,  914. 
cc.  Powers  and   Duties  of  Collector  and   Apprais- 
ers,  914. 
dd.  Sufficiency    of    Examination     of     Merchandise. 

914. 
ee.  Impeachment   of   Appraisement.   915. 

aaa.  Right  to  Impeach  Appraisement,  915. 
bbb.   Specific    Errors     for     Which     Valua- 
tion   May    Be    Attacked,   915. 
ccc.  Right    to     Call     and    Examine    Ap- 
praisers, 915. 
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ff.  Action   for  Damages   for  Delay,  916. 
(13)   How   Question   of   Dutiable   Value   Tried,  916. 

6.  Reappraisement,   916. 

a.  In   General,   916. 

b.  Nature   of   Proceeding,  916. 

c.  Choice   between    Reappraisement   and   Appeal,   916. 

d.  When   Collector  May  Order  Reappraisement,  916. 

(1)  Grounds    for    Ordering    Reappraisement,   916. 

(2)  Time  in  Which  Reappraisement  May  Be  Ordered,  916. 

e.  Payment  of   Duties  as   Condition    to    Challenging    Action  of 

Collector.  916. 

f.  Rights   and  Duties  of  Reappraisers,  916. 

g.  Requisites  and  Validity  of  Reappraisement,  916. 

(1)  In  General,  916. 

(2)  Qualifications   of   Merchant   Appraisers,  917. 

(3)  Right  of   Importers  to   Be  Present  during  Reappraise- 

ment,  917. 

(4)  Notice  to  Importer,  917. 

(5)  Sufficiency  of  Examination  of  Merchandise,  918. 

(6)  Examination    of    Appraisers    to     Invalidate     Appraise- 

ment, 918. 

(7)  Objections  to  Reappraisement,  918. 

h.  Efifect  of  Appeal  to  Merchant  Appraisers,  918. 
i.  Admissibility  of  Evidence,  918. 

j.  EtTect   of   Failure   to   Ask   for   Reappraisement,  918.  . 
k.  Effect  of  Abandonment  of  Reappraisement,  918. 
1.  Finality  and  Conclusiveness  of  Reappraisement,  918. 

7.  Finality  and  Conclusiveness  of  Valuation,  919. 

a.  In   General,  919. 

b.  Finalitv  and   Conclusiveness   of   Collector's   Decision   Prior  to 

June   10,   1890,  920. 

c.  Appeal  from  Collector's  Decision,  920. 

(1)  To   Secretary   of   the  Treasury,  920. 

aa.  In    General,    920. 

bb.  Limitation  of   Protest  and   Appeal.  920. 

cc.  Proof  of  Appeal,  921. 

dd.  Effect  of  Appeal,  921. 

ee.  Premature   Appeals,  921. 

(2)  To  Board  of  General  Appraisers,  921. 

aa.  In    General,   921. 

bb.  Application  of  Act  to  Hawaiian  Islands,  921. 
cc.  Conditions  Annexed  to  Right  of  .Appeal.  922. 
dd.  Scope  of  Review,  922. 

ee.  Rule  Where  Question  Is  Whether  Goods  Were 
Imported.  922. 

d.  Right  of  Appeal  to  Circuit  Courts,  922. 

(1)  In  General,  922. 

(2)  Parties  to  Appeal,  922. 

(3)  Transfer  of  Cause.  923. 

aa.  Apiilicati(^n   and   Service  of  Process,  923. 
bb.  The  Record,  923. 

(4)  Scope  of   Review,  923. 

(5)  Hearing.  924. 

c.  Review  by  United  States  Supreme  Court,  924. 

f.  Right  to  Review  Appraisement  by  Jury  Trial,  924. 

g.  Constitutional  Law,  925. 

8.  Liquidation  and   Payment  of  Duties,  925. 

a.  Liquidation,   925. 
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(1)  Definition,   925. 

(2)  Where  Two  or  More  Rates  Are  Applicable,  925. 

(3)  Time  and  Place  of  Liquidation,  925. 

(4)  Notice  of  Liquidation,  925. 

(5)  Binding   Effect   of   Appraisement,  926. 

b.  Reliquidation,  926. 

(1)  After   First   Liquidation   and   Payment   of   Duties,  926. 

(2)  To  Make  Actual  Value  in  United  States  Currency  Cor- 

respond with  Actual  Value  of  Goods,  926. 

(3)  Action  to  Recover  Further  Duties,  926. 

c.  Payment  and  Discharge  of  Duties,  926. 

(1)  In   General,  926. 

(2)  Nature  of  Claim,  926. 

(3)  When  Right  to  Exact  Payment  of  Duties  Accrues,  927. 

(4)  Medium   of   Payment,  927. 

(5)  Time  of  Payment.  928. 

(6)  Terms  of  Payment,  928. 

(7)  Liability   of   Assignees,   928. 

(8)  Action  by  United   States  to  Recover  Duties,  928. 

d.  Lien  for  Duties,  928. 

(1)  Extent  of  Lien,  928. 

(2)  Effect  of  Lien,  928. 

aa.  On   Possession  of   Importer.  928. 

bb.  Effect  of  Lien  on  Other  Conveyances,  928. 

(3)  Enforcement   of   Lien,   928. 

aa.  Mode  of  Enforcing,  928. 

bb.  Against    Whom   Enforceable,   928. 

(4)  Attachment   and   Discharge   of   Lien,   929. 

(5)  Priorities,   929. 

9.  Additional   or   Countervailing   Duties,   929. 

a.  Time  of  Taking  Effect  of  Statute,  929. 

b.  Importation  of  Goods  Produced  beyond  Cape  of  Good  Hope. 

929. 

c.  Articles  Subject  to  an  Export  Bounty.  930. 
I.  Bonds  Exacted  from  Importers,  930. 

1.  Bond    Conditioned    Not    to    Reland    Goods     Imported    to    Be    Re- 

shipped,   930. 

2.  Transportation    Bond,   930. 

3.  Redelivery  Bond,  931. 

a.  In  General,  931. 

b.  Requisites  and  Validity  of  Bond,  931. 

c.  Measure   of   Recovery,  931. 

4.  Bond   for  Payment  of  Duties,  931. 

a.  In  General,  931. 

b.  Mode  of   Securing  Dutie'^   upon   Teas,  93L 

c.  Right  of  Importer  to  Demand  Bond,  931. 

d.  Requisites  and  Validity,  932. 

(1)  Execution  of  Bond.  932. 

(2)  Conditions,  932. 

(3)  Amount  of   Bond,  932. 

(4)  Denial  of  Validity  of  Bond,  932 

e.  Liability   of    Sureties,   932. 

f.  Enforcement   of   Bond,  932. 

(1)  In   General,  932. 

(2)  Defenses,  932. 

(3)  Postponement    of    Trial,   932. 

g.  Payment    and    Discharge,   932. 
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(1)  In  General,  932. 

(2)  Appropriation   of   Payments,   933. 
h.  Priorities,  933. 

i.  Effect  of  Warehouse  Acts,  933. 
5.  Warehouses  and  Warehouse   Bonds,  933. 

a.  In  General,  933. 

b.  Time  for  Ascertaining  Duties.  934. 

c.  Purpose  and  Object  of  Act,  934. 

d.  What  Ports  Contemplated  by  the  Warehouse  Act,  934. 

e.  Withdrawal  of  Goods   from  Warehouse,  934. 

(1)  In   General,  934. 

(2)  Computation  of  Time,  934. 

(3)  Payment  of  Duties  on  Withdrawal,  935. 

aa.  In   General,  935. 

bb.  Rate    of  Duty  to  Be  Collected  on  Withdrawal, 
935. 

(4)  Basis  of  Valuation,  935. 

(5)  Penalty  for  Failure  to  Withdraw  on  Time,  935. 

f.  Warehouse  Bond,  935. 

(1)  Nature  of   Bond,   935. 

(2)  Liability  of  Principal  and   Sureties,  936. 

g.  Sale  of  Goods  in   Bonded  Warehouse,  936. 
J.  Recovery  Back  of  Duties,  936. 

1.  Right  of  Action  against  Collectors,  936. 

a.  Under  Early   Statutes,  936. 

b.  Effect  of  Customs  Administrative  Act,  938. 

(1)  In  General,  938. 

(2)  When  an  Action  against  a  Collector  Will  Lie  Since  the 

Act  of  1890,  938. 

2.  Exclusiveness  of  Remedy,  939. 

3.  Form  of  Action,  940. 

4.  Conditions   Precedent  to   Maintenance  of  Action,  940. 

a.  In   General,   940. 

b.  Payments  Must  Be  Involuntary,  940. 

(1)  In  General,  940. 

(2)  What  Constitutes   Involuntary   Pavments,  941. 

(3)  Waiver  of  Defense,  942. 

c.  Protest  or  Notice  of  Dissatisfaction,  942. 

(1)  Office  of  Protest,  942. 

(2)  Necessity   for,   942. 

(3)  When   Are   Duties    Illegallv   Exacted,   942. 

(4)  To  Whom  Protest  to  Be  Made,  942. 

(5)  Time  for  Filing  Protest,  943. 

aa.  In   General,  943. 

bb.  Prospective   Protests,  943. 

(6)  Computation  of  Time,  944. 

(7)  Form  and  Requisites  of  Protest,  944. 

aa.  In   General,   944. 

bb.  Reason  of  Rule,  945. 

cc.  Must  Be  in  Writing  and  Signed,  946. 

dd.  Date,  946. 

ee.  Recordation    of    Protest,    946. 

ff.  Service  of   Protest,   946. 

aaa.  In  General,  946. 

bbb.  Presumption  as  to  Service,  946. 

ccc.  Proof  of  Service  of  Protest,  946. 
gg.  Protests  on   Separate  Pieces  of  Paper,  046. 
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(8)  Scope  of  Protest.  947. 

(9)  Manner  of   Filing,  947. 

5.  Jurisdiction,  947. 

a.  Of  Circuit  Courts,  947. 

b.  Of  Court  of  Claims,  947. 

6.  Parties,  947. 

a.  Parties   PlaintitT,  947. 

b.  Parties  Defendant,  947. 

7.  Pleadings,  947. 

8.  Defenses,  947. 

a.  In   General,   947. 

b.  Tender,  948. 

9.  Questions  Reviewable  in  Action  to  Recover  Duties,  948. 

10.  Evidence,  948. 

a.  Relevancy  and  Materiality,  948. 

b.  Best  and   Secondary  Evidence,  949. 

c.  Presumptions   and   Burden   of   Proof,  949. 

d.  Witnesses,  949. 

11.  Statutes  of  Limitations  and  Ladies,  949. 

a.  Statute  of  Limitations,  949. 

(1)  In  General,  949. 

(2)  Estoppel,  949. 

(3)  What  Law  Governs  the  Limitation,  950. 
'  b.  Laches,  950. 

12.  Liability  of  Agents  for  Failure  to  Sue,  950. 
L>.  Right  to  Recover  Interest,  950. 

14.  Findings  of  Courts,  950. 

15.  Theory  of  the  Case,  950. 

K.  Refunding  or  Abatement  of  Duties,  951. 

1.  Implied  Promise  to  Refund,  951. 

2.  Refunding  of  Duties  under  the  Statute,  951. 

L.  Liability  of  Government  for  Salvage  of  Dutiable  Merchandise.  951. 
M.  Drawback,  951.  "        . 

1.  Introductory,  951. 

2.  Definitions  and  Distinctions,  951. 

a.  Drawback  Defined,  951. 

b.  Meaning  of  Terms  "Export"  and  "Exportation,"  951. 

c.  Distinction  between  Drawback  and  Rebate,  951. 

3.  Purpose  of  Enactment,  951. 

4.  General  Construction  of  Enactment,  952. 

5.  Regulations  Governing  Right  to  Drawback,  952. 

6.  Drawback    on    Articles    Manufactured    from    Imported    ^Materials, 

952. 

a.  In  General,  952. 

b.  Articles  Must  Be  "Wholly  ^Manufactured,"  etc.,  952. 

7.  Drawback  on   Importations  of   Bituminous  Coal,  953. 

8.  Rights  of  Fraudulent  Importers,  953. 

9.  Recovery  of  Drawback,  953. 
K.   Violation  of  Customs  Laws,  953. 

1.  General  Principles,  953. 

a.  Intention  or  Guiltv  Knowledge.  953. 

(1)  In  General, '953. 

(2)  Mere  Unexecuted   Intention,  953. 

(3)  Rebuttal  of   Intention,  954. 

b.  Acts  Done  without  Consent  or  Connivance  of  Owner,  954. 

c.  Liability  of  Importers  for  Acts  of  Strangers.  954. 

d.  Liability  of  Principal  for  Acts  of  Agent,  954. 
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2.  Specific  Violations  of  the  Customs  Laws  Considered,  954. 

a.  In  General,  954. 

b.  Concealment  of  Goods  on  Board  Vessel,  954. 

c.  Fraudulently    or    Knowingly    Importing    Goods    Contrary    to 

Law,  954. 

(1)  The  Scienter,  954. 

(2)  Goods  Imported  Through  the  Mail,  954. 

d.  Receiving,    Concealing    or    Buying    Goods    Known    to    Have 

Been   Illegally  Imported,  955. 

(1)  In  General,  955. 

(2)  Recovery   of    Penalty,   ^55. 

(3)  Liability  of  Accomplices  and  Accessories,  955. 

e.  Omission  of  Marks  and  Certificates   from  Packages  of  Mer- 

chandise, 955. 

(1)  Importation    of  Distilled   Spirits    Unaccompanied    with 

Marks   and  Certificates,  955. 

(2)  Importation  of   Teas   Unaccompanied   with   Marks   and 

Certificates,  955. 

f.  Unloading  Merchandise  at  Night,  955. 

g.  Unl(3ading  Imported  Merchandise  before  Entry,  955. 

h.  Removal  of  Goods  from  Place  of  Deposit  before  Duties  Are 

Ascertained,  955. 
i.  I'^alse  and  Fraudulent  Undervaluation,  955. 
j.  Omission  to  Invoice  Goods  According  to  Their  Actual  Cost, 
955. 

(1)  In  General,  955. 

(2)  Mere  Unexecuted   Intention,  955. 

(3)  Time  and  Place  of  Detection  of  Undervaluation,  955. 

(4)  Gcx>ds   Comprehended  by  the  Act,  955. 

(5)  Evidence,  957. 

aa.  Materiality  and  Competency,  957. 

bb.  Evidence   to   Show   Guilty   Knowledge,  957. 

(6)  Restitution,  957. 

k.  Entry  of  Goods  by  Means  of  False  and  Fraudulent  Invoice, 
957. 

(1)  In  General,  957. 

(2)  Elements  of  Offense,  957. 

aa.  In  General,  957. 

bb.  Intention  or  Guilty  Knowledge,  957. 

(3)  False  Entry  of  Liquors,  957. 

(4)  Provisos  and  Exceptions.  957. 

(5)  Extent  of  Forfeiture,  958. 

(6)  Curative  Effect  of  Second  Entry,  958. 

(7)  Fine   and   Forfeiture   Clauses   Construed,   958. 

(8)  Weight  and  Sufficiency  of  Evidence,  958. 

(9)  Appellate  Practice,  958. 

1.  False  Entry  of  Baggage  of  Incoming  Passengers,  958. 
m.  False  Entry  for  Benefit  of  Drawback.  958. 

3.  l-'orfeiture  of  Goods  Saved  from  a  Wreck,  959. 

4.  Who  May  Make  the  Seizure,  959. 

5.  Evidence,  959. 

a.  Relevancy,  Competency  and  A(lniissil)ility,  959. 

(1)  In  General,  959. 

(2)  Documentary  Evidence,  959. 

(3)  Usages  and  Customs,  959. 

(4)  Declarations,  959. 
10  U  S  Eac-54 
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b.  Presumptions  and  Burden  of  Proof,  959. 

(1)  In   Forfeiture   Proceedings,  959. 

aa.  Presumptions,  959. 

aaa.  What  Is  a  Prima  Facie  Case,  959. 
bbb.  \VithhoIding  Evidence,  960. 
.  bb.  Burden  of  Proof,  960. 
aaa.  In  General.  960. 
bbb.  What  Is  Probable  Cause,  960. 
ccc.  Probable  Cause  a  Question  of  Law,  960^ 

(2)  In  Suits  to  Recover  Penalties  and  Forfeitures,  960. 

c.  Witnesses,  960. 

d.  Verdict  and  Judgment,  960. 

(1)  General  X'erdict,  960. 

(2)  Recitals  in  Judgment.  961. 

6.  Title  or  Right  to  Penalties  and  Forfeitures,  961. 

a.  In  General,  961. 

b.  Acquisition  of  Title  or  Right.  961. 

(1)  In  General.  961. 

(2)  A\'hen   Title   and    Right   of    United    States   Attaches   to 

Forfeited   Goods,  961. 

c.  Distribution  of  Shares  of  Forfeiture,  961. 

(1)  Construction  of  Act,  961. 

(2)  Who  Entitled,  961. 

aa.  In   General,  961. 
bb.  Effect  of  Death  of  Collector,  962. 
cc.  Effect    of  Removal    of   Collector    from    Office, 
962. 

7.  Remedy  for  Recovering  Penalties  and  Forfeitures,  962. 

8.  Violation  of   Customs   Laws   Punishable  Criminally,  962. 

a.  Smuggling,  962. 

(1)  Smuggling  Defined,  962. 

(2)  Grade  of  Offense,  962. 

(3)  Elements  of  the  Offense,  963 
:                  (4)  Indictment,  963. 

aa.  In  General,  963. 
bb.  Description   of   Property.   963. 
cc.  Averment  of  Intent  or   Knowledge,  963. 
(5)   Attempts  to  Commit  the  Crime.  963. 

b.  Conspiracy,  963. 

c.  Passing  False,   Forged  or   Fraudulent   Invoices.  963. 

d.  Limitations   of   Prosecution,  964. 

(1)  Fraudulent    Entrv    of  Goods  and    False    Classification^ 

964. 

(2)  Conspiracy  to  Defraud,  964. 

9.  Obstructing  Seizure  and  Forfeiture,  964. 

10.  Injunction  against  Seizure,  964. 

11.  Sale  of  Perishable  Property  Seized,  964. 

12.  Restitution,  964. 

VI.   Internal  Revenue,  964. 

A.  History  of  Legislation,  964. 

B.  Application  of  Internal  Revenue  Laws  to  Territories  and  District  of 

Columbia,  964. 

C.  \\'ho  Liable  for  Internal  Revenue  Taxes,  965. 

1.  In  General,  965. 

2.  Trustees,  965. 

D.  Property   Subject  to  Tax,  965. 

1.  Oleomargarine,  965. 
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2.  Iron  and  Manufactures  of  Iron,  965. 

3.  Tobacco,  966. 

4.  Goods  Exempted,  966. 

E.  Assessment  and  Reassessment,  966. 

1.  Necessity  for  Assessment,  966. 

2.  Indivisibility  of  Assessment,  966. 

3.  Weight  of  Assessment,  966. 

4.  Reassessment  or  Second  Assessment,  966. 

F.  Survey  of  Distilleries,  967. 

1.  Necessity   for   Survey,  967. 

2.  Delivery  of  Copy  of  Survey  to  Distiller,  967. 

G.  Notice  Required  of  Distiller,  968. 

1.  In  General,  968. 

2.  Notice  as  to  Place  Where  Business  Is  to  Be  Carried  on,  968. 
H.  Distiller's  Return.  968. 

I.  Books  to  Be  Kept  by  Manufacturers  of  Liquor.  968. 

J.  Determining   the    Producing   Capacity   of   Distilleries,   968. 

1.  In  General,  968. 

2.  Rectification  and  Purification  of  Liquors,  969. 

3.  The  Fermenting  Period,  969. 

4.  What  Constitutes  "Using  Grain,"  969. 

5.  Extent  of  Liability,  969. 

6.  Liability  of  Distiller  for  Using  Materials  in  Excess  of  Estimated 

Capacity,  969. 

7.  Application  for  Reduction  of  Producing  Capacity,  969. 

8.  Defense  to  Recovery  of  Capacity  Tax,  970. 

9.  Conclusiveness  of  Survey  and  Estimate,  970. 
10.  Meters,  970. 

a.  In  General,  970. 

b.  Contract  for  Use  of  Meters.  970. 

K.  When  Tax  Attaches  to  Distilled  Spirits,  970. 
L.  Distillery  or  Bonded  Warehouses,  970. 
L  In  General,  970. 

2.  Reimbursement  of  United  States  for  Expenses  and   Salaries.  97L 

3.  Efifect  of  Negligence  of  Officers,  97L 

4.  Tax  on  Tobacco  Stored  in  Export  Bonded  ^^'arehouses,  971. 

5.  Withdrawal  of  Spirits  from  M'arehouse,  971. 

a.  Regauging  and  Allowance  for  Outage,  971. 

b.  Withdrawal  for  Transportation,  971. 
M.  Bonds,  971. 

1.  Distiller's  Bond,  971. 

a.  In  General,  971. 

b.  Requisites  and  \'alidity  of  Bond,  972. 

(1)  In   General,  972. 

(2)  Conditions.  972. 

aa.  In   General,  972. 

bb.  Conditions  as  to   Incumbrances,  972. 

(3)  Manner    of  Raising    Objections  to    Validity  of    Bond. 

972. 

c.  Sureties,  972. 

(1)  Rights  of  Sureties.  972. 

(2)  Discharge  of  Sureties,  972. 

d.  Pleas  and  Defenses,  973. 

(1)  In    General.   973. 

(2)  Plea  in   Bar,  973. 

e.  Bond  of  Distiller  of  Coal  Oil,  973. 

2.  Transportation   Bonds,  ^^7?>. 

a.   l>ond    for   Transjxiriation   of   Tobacco.   073. 
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b.  Bond  for  Transportation  of  Spirits,  973, 
N.  Exportation  of  Distilled  Spirits,  973. 

1.  Drawback  for  Deficiency,  973. 

2.  Cancellation  of  Exportation   Bond,  974. 

3.  Export  Bounties,  974. 

O.  Payment  of  Internal  Revenue  Taxes,  974. 

1.  What  Constitutes  Payment,  974. 

2.  Time  of  Payment,  974. 

a.  In  General,  974. 

b.  Upon  Removal   from  Place  \\here  Distilled,  974. 

3.  Medium  of  Payment,  975. 

4.  Lien  for  Unpaid  Taxes,  975. 

a.  In  General,  975. 

b.  Priority  of  Lien,  975. 

c.  Recordation  of  Lien,  975. 

d.  Enforcement  of  Lien.  975. 

P.  Injunction  against  Collection  of  Tax,  975. 

Q.  Action  to  Recover  Taxes  Illegally  or  Erroneously  Assessed,  976. 

1.  Right  to  Recover  Back  Internal  Revenue  Taxes,  976. 

a.  In  General,  976. 

b.  Implied  Promise  to  Repay  Taxes.  976. 

c.  Conditions  Precedent  to  Maintenance  of  Action,  976. 

(1)  In  General,  976. 

(2)  Appeal  to  Commissioner  of  Internal  Revenue,  976. 

aa.  In  General,  976. 

bb.  Prospective  Operation  of  Statute,  977. 

cc.  Sufficiency  of  Appeal  to  Commissioner,  977. 

dd.  Limitation  upon  Appeal,  977. 

(3)  Payment  Must  Be  Involuntary,  977. 

(4)  Money  Must  First  Be  Paid,  978. 

(5)  Necessity  for  Written  Protest,  978. 

2.  Jurisdiction,   978. 

a.  Of  Circuit  Courts.  978. 

b.  Of  Court  of  Claims,  978. 

3.  Effect  of  Allowance  of  Claim  by  Commissioner  and  Secretary,  978. 

4.  Form  of  Action,  979. 

a.  Assumpsit,  979. 

b.  Exclusiveness  of  Remedy,  979. 

c.  Election  of   Remedies,  979. 

5.  Limitation  of  Action,  979. 

a.  In  General,  979. 

b.  Suspension   or   Interruption   of   Statute,  979. 

6.  Evidence,  980. 

7.  Survival  of  Actions,  980. 

8.  Interest,  980. 

9.  Reimbursement  of  Collectors,  980. 

R.  Action  by  LInited  States  to  Recover  Tax,  980. 

1.  Form  of  Action,  980. 

2.  Defenses,  980. 

S.  Remitting  or  Refunding  Internal   Revenue  Taxes,  980. 
T.  Rebates,  98L 

U.  Violation  of  Internal   Revenue  Laws,  98L 
1.  Distilled  Spirits,  98L 

a.  Forfeiture    Where    Distiller    Defrauds    or    Attempts    to    De- 

fraud the  Government,  981. 

b.  Removal  or  Concealment  of   Spirits,  981. 

(1)  In  General,  981. 

(2)  What  Constitutes  a  \'iolation,  981. 
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(3)  Indictment,  982. 

(4)  Pleas  and  Defenses,  982. 

c.  Distillation  of  Spirits  without  Giving  Bond  or  with  Intent  to 

Defraud  United   States,  982. 

(1)  Extent  of  Forfeiture,  982. 

(2)  Mere  Intent  Not  Punishable,  983. 

(3)  Sufficiency  of  Indictment  or  Information,  983. 

d.  Making    False    Entries    and    Omitting  to    Keep  and    Produce 

Books,  983. 

(1)  Extent  of  Forfeiture,  983. 

(2)  Evidence  of   Intention,  984. 

e.  Omission  to  Gauge,  Inspect  and  Stamp  Distilled  Spirits,  984. 

f.  Distilling  in  Prohibited  Places,  984. 

g.  Omission  to  Register  Still,  984. 

h.  Omission   to  Construct  Receiving  Cisterns  as   Required,  984. 
i.  Conducting    Liquor    Business    without  a    United    States    Li- 
cense, 985. 

2.  Tobacco.  985. 

a.  Removal  of  Cigars  without  the  Proper  Stamps,  985. 

b.  Manufacturing  and   Selling  Tobacco  at  Same  Place,  985. 

c.  Foreign  Matter  in  Packages  of  Tobacco,  985. 

3.  Refusal  to  Allow  Officers  to  Enter  and  Examine  Articles  Subject 

to   Taxation,   985. 

a.  In  General,  985. 

b.  Liability   of   Persons   Not   Owners,  986. 

c.  Sufficiency   of   Declaration  or   Information,  986. 

4.  Penalties  and  Forfeitures   Incurred  by  Dealers  in  Oleomargarincr 

986. 

5.  Possession  of  Goods  for  Sale  or  Manufacture  in  Fraud  of  Rev- 

enue Laws,  986. 

a.  In  General,  986. 

b.  Distilled   Spirits,  986. 

6.  From  What  Time  Forfeiture  Takes  Effect,  986. 

a.  In  General,  986. 

b.  Rights  of  Innocent   Purchasers,  986. 

7.  Evidence,   987. 

a.  Presumptions  and   Burden   of   Proof,  987. 

(1)  Presumptions,    987. 

aa.  Presumption  of  Innocence.  987. 

bb.  From   Nonproduction  of   Evidence,  987. 

(2)  Burden  of  Proof.  987. 

b.  Documentary    Evidence,    987. 

c.  Circumstantial   Evidence,   987. 

d.  Witnesses,  987. 

8.  \'erdict  and  Judgment,  987. 

a.  General   Verdict,  987. 

b.  Form  and  vSufficiency  of  Verdict.  987. 

c.  Condemnation  by  Default,  988. 

d.  Interest,  988. 

9.  Remission   of   Penalties  and    Forfeitures,  988. 

a.  Power  of  Secretary  of  Treasury  to  Remit,  988. 

b.  When  Power  May  Be  Exercised.  988. 

c.  Operation  and  Effect  of  Remission,  988. 

d.  Review,  988. 

e.  Remission  as  Defense  to  Failure  to  Lew,  989. 
10.  Informers,   989. 

a.  In  General.  989. 

b.  Crimes   against   Informers,  989. 
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c.  Liability  of   Informer   for  Costs,  989. 

11.  Liability   of'  Principal   for   Acts  of   Agent,   989. 

12.  Effect  of  Confusion  or  Mixture  of  Forfeited  Goods,  989. 

I'H.    Seizure  and  Condemnation  Proceedings,  989. 

A.  Seizure,  989. 

1.  In   General,   989. 

2.  Necessity   for  Seizure,  990. 

3.  When  Right  of  Seizure  Attaches,  990. 

B.  Nature   of   Proceedings    for   Forfeiture,  990. 

C.  Manner  and   Sufficiency  of  Seizure,  991. 

1.  In  General,  991. 

2.  The   Marshal's  Return,  991. 

D.  Jurisdiction   and   \^enue,  991. 

E.  Right  to  Trial  by  Jury,  991.  - 

F.  Custody   of   Goods   Pending   Condemnation    Proceedings,   991. 

G.  Procedure  as   Dependent  on  Place  of   Seizure,  991. 
H.  Indictment.   Information  or   Libel,  991. 

1.  In   General,   991. 

^-.  Form  and   Sufficiency  of  Information,  992. 

a.  In   General,   992. 

b.  Conformity  to  Act,  992. 

c.  Allegations,  992. 

(1)  In  General,  992. 

(2)  Allegation   of  Intention.  992. 

d.  How  Objections  to  Information   Made,  992. 

I.  The  Claimant  and  His  Authority  to  Interpose  the  Claim,  992. 

1.  In   General.   992. 

2.  Interposition   of   Claim   Through    Agent,   993. 

3.  Waiver  of  Inquiry  as  to  Interest  of  Claimant,  993. 
J.  Answer,  993. 

1.  Weight  of  Answer,  993. 

2.  Striking  Out   Answer,  993. 
K.  Pleas  and  Defenses,  993. 

L.  Demurrer,   993. 
M.  When   Forfeitures   Attach,  993. 
N.  Operation  and  Effect  of  Decree,  994. 
O.  Practice  on  Appeal,  994. 

VIII.    Revenue  Officers,  994. 

A.  Definition    and    Nature.   994. 

1.  In  General,  994. 

2.  Merchant  Ap])raiser,  994. 

B.  General   Appraiser,  994. 

1.  Creation  of  Office,  994. 

2.  The  Appraiser's  Oath.  994. 

C.  Qualification.  Appointment  and   Removal,  994. 

1.  Appointment.  994. 

a.  Of   Merchant  Appraiser.  994. 

b.  Of  Collector  of   Internal   Revenue.  994 

c.  Of    Collector's    Clerk,   995. 

2.  Removal.   995. 

a.  Power  to   Remove,   995. 

(1)  General    Appraiser,   995. 

(2)  Merchant    Appraisers,   995. 

b.  Grounds  for  Removal.  995. 

c.  Proceedings    for   Removal.   995. 

d.  Injunction   against    Removal.   995. 

D.  Powers  and  Duties  of  Internal  Revenue  Collectors,  996. 
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1.  Powers  after  Removal,  996. 

2.  Duties  of  Auditor.  996. 

E.  Official   Bonds,  996. 

1.  Bond  of  Internal  Revenue  Collector,  996. 

a.  Necessity  for  Bond,  996. 

b.  Requisites  and   Validity,   996. 

c.  Liability  of  Sureties,  996. 

d.  Settlement  of  Accounts,  997. 

2.  Bond  of  Collector  of  Customs.  997. 

a.  Requisites  and  Validity.  997. 

b.  Liability  of  Sureties,  997. 

(1)  Beyond   Term  of  Office,  997. 

(2)  Discharge  of   Sureties.  997. 

c.  Settlement  of  Accounts,  997. 

3.  Acceptance   and   Approval   of   Bond,   998. 

a.  Acceptance,    998. 
'b.  Approval,  998. 

(1)  In    General,    998. 

(2)  Necessity   for  Approval.  998. 

(3)  Manner  of  Approval,  998. 

4.  Indemnity,    998. 

5.  Defenses,  998. 

6.  Pleading,  999. 

a.  Declaration.  999. 

b.  Assignment   of    Breaches,   999. 

7.  Judgment,  999. 

F.  Deputy   Collectors,  999. 

1.  Deputy  Collectors  of  Internal  Revenue,  999. 

2.  Deputy   Collector  of   Customs,  999. 

G.  Credits    and   Allowances,   999. 

1.  In  General,  999. 

2.  Set-Ofifs,  1000. 

H.  Liability  of  Revenue  Officers,  1000. 

1.  Liabilitv  of  Collector  of  Customs,   1000. 

a.  In 'General.   1000. 

b.  For   Exaction   of  Excessive   Fees.    1000. 

c.  For  Rulings  as  to  Classification  of  Merchandise,  1001. 

d.  Liability    with    Respect    to    Medium  of    Payment  of    Duties, 

1001. 

(1)  In  General.   1001. 

(2)  Defenses.  1001. 

(3)  Choice  of  Remedies,   1001. 

(4)  Measure  of  Damages,   1001. 

e.  Wrongful  Detention  of  Goods.  1001. 

(1)  In  General.   1001. 

(2)  Measure  and   Elements  of  Recovery,   1001. 

f.  For  Torts  of  Subordinates.   1002. 

2.  Liability    of  Internal    Revenue    Collector    for  Failure    to    Furm'^h 

Stamps.  1002. 

3.  Liability   for  Safety  of  Public  Moneys,   1002. 

4.  Liabilitv  for  Wrongful  Seizure  of  Goods.   1002. 

a.  In 'General,   1002. 

b.  Grounds  for  Seizure,  1003. 

c.  Custody  and  Control  of  Seized  Goods,   1003. 

d.  Necessity  for  Demand,  1003. 

e.  Pleas  and  Defenses,  1003. 

(1)  In  General,   1003. 

(2)  Replication   De   Injuria,    1003. 
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(3)  Another.  Suit   Pending,    1003. 

(4)  Effect  of  Good  Faith  on  Part  of  Officer,  1003. 

(5)  Assessment  as  Defense  to  Action,  1003. 

(6)  Necessity    for    Pleading   Justification,    1004. 

f.  Payment  or  Satisfaction  of  Judgment,  1004. 

g.  Manner  of  Testing  Nature  of  Import,  1004. 
h.  Restitution,  1004. 

5.  Certificate  of  Probable  Cause,   1004. 

a.  In  General,   1004. 

b.  Definitions  and  Distinctions,  1005. 

(1)  Definitions,    1005. 

aa.  Meaning  of  Term   Probable  Cause,   1005. 
bb.  Meaning  of   Term    Claimant,    1005. 

(2)  Distinctions,  1005. 

c.  At  What  Stage  of  Proceedings  Granted,  1005. 

d.  When  Defense  May  Be  Interposed,  1005. 

(1)  In  General,  1005. 

(2)  By  Supervisor  When  Sued  for  Acts  of  Collector,  1005. 

(3)  By  District  Attorney,  1005. 

(4)  By    Collector   in    Case    of    Mere    Detention    of    Vessel, 

1006. 
c.  Effect  of  Malice,  1006. 

f.  Effect  of   Denial   of  Certificate,   1006. 

g.  Restitution,   1006. 

h.  Satisfaction  and   Discharge   of  Judgment,    1006. 
i.  Review  of  Refusal  to  Grant  Certificate,   1006. 

6.  Criminal   Liability,    1006. 

a.  Liability  of   Clerks  of  Collector  of  Customs,   1006. 

b.  Extortion  or  Oppression  by  Officers  under  Color  of  Law,  1006,. 
I.  Liability  of  United   States  for  Acts  of  Officers,   1006. 

J.   h'ees  and   Compensation,   1006. 

1.  Definitions   and    Distinctions,    1006. 

2.  General   Rules   of  Construction,    1007. 

a.  In  General,  1007. 

b.  Retroactive   Construction,    1007. 

3.  Power  of  Secretary  of  Treasury,  1007. 

4.  Limitation  upon   Right  to  Compensation,   1007. 

5.  Customs  Officers,   1007. 

a.  History  of  Legislation,   1007. 

b.  Collector  of  Customs,   1007. 

(1)  Right  to  Fees  in  Addition  to  Commissions,   1007. 

(2)  Right  to  Fines,  Penalties  and  Forfeitures,   1007. 

(3)  Particular   Items   Considered,    1008. 

c.  \\''eigher  and  Measurer,  1008.  ' 

d.  Rate   of   Compensation   at   Nonenumerated   Ports,    1008. 

(1)  In    General,    1008. 

(2)  Surveyors   of   Ports,    1008. 

6.  Internal    Revenue   Collectors,    1008. 

a.  Accrual  of  Right  to  Compensation,   1008. 

b.  Commissions,    1008. 

c.  Deputy   Collector  of   Internal    Revenue,    1008. 

7.  Extra  Compensation,   1008. 

a.  In   General,   1008. 

b.  Power  of  Secretary  of  Treasury  to  Make  Allowances,   1009, 

c.  Night  Inspectors  m  the  Customs  Service,  1009. 

d.  Assistant  Treasurer,   1009. 

e.  Extra   Compensation   for   Performing  Duties  of  Two  Offices^ 

1009. 
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f.  Estoppel,    1009. 
8    Charges  by  Collector  of  Customs  for  Rent  and  Storage.  1009. 

a.  In  General.    1009. 

b.  Recovery  Back  of  Such  Items  Paid  into  Treasury,   1009. 
9.  Exceptions   and   Objections,    1009. 

10.  Evidence,    1010. 

11.  Recovery   Back   of   Involuntary    Payments,    1010. 
K.  Rules  and  Regulations,  1010. 

1.  In  General,   1010. 

2.  Of   Secretary  of  the  Treasury,    1010. 

a.  Meaning  of  "Regulations   Prescribed   by  Law,"   lOlj. 

b.  Regulations    Must    Be   Reasonable,    1010. 

3.  Of  Commissioner  of  Internal  -Revenue,   1010. 

4.  Effect  of   Regulations  in   Contravention  of  Statutes,    1010. 
'      a.  In   General,   1010. 

b.  Of  Commissioner  of  Internal  Revenue,   1010. 

c.  Of   the   Secretary   of   the   Treasury.    1011. 

5.  Effect  of  Failure  to  Comply  with  Regulations,   1011. 

6.  Instructions,   1011. 
L.  Presumptions,   1011. 

IX.    Stamp  Taxes,  1012. 

A.  Introductory,   1012. 

B.  General   Construction   of   Stamp   Acts.   1012. 

C.  Application  of  War  Revenue  Act  to  Sales  at  Exchanges.  1012. 

D.  Shifting  Burden  of  Tax,  1012. 

E.  Constitutionality  of   Stamp  Acts.    1012. 

1.  War  Revenue  Act  of  1898,  1012. 

2    Tax  on  Instruments  Used  in  Exercise  of  Governmental  Functions, 
1012. 

3.  Direct  Taxation,    1012. 

4.  Tax  on   Transfers   of   Corporate   Stock.    1013. 

F.  Instruments  Required  to  Be  Stamped,  1013. 

1.  In  General,  1013. 

2.  Negotiable  Instruments.  1013. 

a.  Promissory  Notes,   1013. 

b.  Checks  and  Drafts,   1013. 

3.  Notes  Used   for  Circulation,   1013.  ^ 

4.  Deeds,   1013. 

5.  Bonds,   1014. 

6.  Agreements  to  Sell,   1014. 

G.  Tobacco  Stamp,  1014. 

H.  Manner  of   Showing  Fact  of   Stamping.    1014. 

I.  Post-Stamping  and  Remission  of  Penalties  for  Nonstamping.   1014. 

T.  Rights  of  Persons   Furnishing  Their  Own  Dies,   1014. 
K    Adhesive  Stamps  Furnished  on  Credit  to  Manufacturers  of   Matches. 
1014. 

1.  Allowances   or   Commissions.    1014. 

2.  Action  on   Manufacturer's   Bond,   1015. 
L.  Offenses  against  Stamp  Acts,  1015. 

1.  Penalties   for  Failure  to  Stamp  Documents,   1015. 

2.  Possession   of   Canceled    Stamps,    1015. 

M.  Suit   to   Recover   Allowances   by   Commissioner   of    Internal    Revenue. 

1015. 
N.  Reimbursement   for  Loss  of  Stamps  Accidentally   Destroyed,    101  ^. 
O.  Recovery  of   Payments   for   Revenue   Stamps.   1016. 
CROSS  REFERENCES. 
See  the  titles  Appeal  and  Error,  vol.   1,  p.  698;    Autrefois,  Acquit  and 
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CoxvicT,  vol.  2,  p.  751;  Conspiracy,  vol.  3,  p.  1099;  Inspection  Laws,  vol. 
7,  p.  16;'  Limitation  of  Actions  and  Adverse;  Possession,  vol.  7,  p.  900; 
Penalties  and  Forfeitures,  vol.  9,  p.  357;  Perjury,  vol.  9,  p.  385;  Prin- 
cipal AND  Surety,  vol.  9,  p.  713;  Removal  of  Causes,  ante,  p.  663;  Salvage:; 
Succession  Taxes;  Taxation;  Territories;  United  States;  AVitnesses. 
As  to  lien  of  carrier  for  duties,  see  the  title  Carriers,  vol.  3,  p.  616.  As  to 
legacy  or  inheritance  tax,  see  the  title  Succession  Taxes.  As  to  point  that  bills 
to  raise  revenue  must  originate  in  house,  of  representatives,  see  the  title  Stat- 
utes. As  to  expert  testimony  to  show  value  of  vessel  alleged  to  be  illegally 
detained  by  a  collector  of  customs,  sec  the  title  Expert  and  Opinion  EviDENCii, 
vol.  6,  p.  204.  As  to  demurrage  as  a  proper  element  of  damage  in  libel  to  re- 
cover possession  of  a  vessel  alleged  to  be  improperly  detained  by  a  collector  of 
customs,  see  the  title  Ships  and  Shipping.  As  to  stamping  packages  of  oleo- 
margarine, see  the  title  Constitutional  Law,  vol.  4,  p.  288.  As  to  right  of 
confrontation  in  action  to  recover  value  of  merchandise  alleged  to  have  been 
forfeited  to  United  States,  see  the  title  Constitutional  Law,  vol.  4.  p.  497. 
As  to  relevancy  of  evidence  in  action  to  recover  duties  alleged  to  have  been 
illegally  exacted,  see  the  title  Evidence,  vol.  5,  p.  1011.  As  to  compensation  of 
district  attorney  for  appearing  in  revenue  cases,  see  the  title  District  and  Pros- 
ecuting Attorneys,  vol.  5.  p.  401.  As  to  best  evidence  to  prove  sale  of  opium 
charged  to  be  smuggled,  see  the  title  Best  and  Secondary  Evidence,  vol.  3,  p. 
223.  As  to  relevancy  of  evidence  to  show  meaning  of  word  "toys"  in  the  tariff 
act  of  March  3,  1883.  see  the  title  Evidence,  vol.  5,  p.  1015.  As  to  necessity 
for  exceptions  and  objections  to  the  imposition  of  duties  and  internal  revenue, 
see  the  title  Appeal  and  Error,  vol.  2,  p.  91.  As  to  sufficiency  of  findings  of 
fact  in  an  action  to  recover  duties  on  importations  paid  under  protest,  see  the 
title  Appeal  and  Error,  vol.  1,  p.  1031.  As  to  instruction  where  defendant  is 
charged  with  facilitating  the  transportation  of  smuggled  opium,  see  the  title 
Instructions,  vol.  7.  p.  46.  As  to  duty  of  district  attorney  to  appear  in  rev- 
enue cases,  see  the  title  District  and  Prosecuting  Attorneys,  vol.  5,  p.  399. 
As  to  appellate  jurisdiction  of  the  supreme  court  in  revenue  cases  since  the 
passage  of  the  circuit  court  of  appeals  act,  see  the  title  Appeal  and  Error,  vol. 
1,  pp.  482,  814.  As  to  whether  act  authorizing  executive  to  suspend  provisions 
of  act  allowing  free  importations  of  sugar,  is  unconstitutional  as  being  a  delega- 
tion of  legislative  powers,  see  the  title  Constitutional  Law,  vol.  4,  p.  289.  As 
to  importation  of  foreign  labor,  see  the  title  Contract  Labor  Law,  vol.  4,  p. 
549.  As  to  the  point  that  the  seizure  of  a  vessel  purchased  abroad  by  collect- 
ors of  customs  is  a  maritime  tort  cognizable  in  admiralty,  see  the  title  Ad- 
miralty, vol.  1,  p.  146.  As  to  infringement  of  patent  on  internal  revenue  stamp, 
see  the  title  Patents,  vol.  9,  p.  136.  As  to  jurisdiction  of  supreme  court  under 
revenue  laws,  without  regard  to  sum  or  value  in  dispute,  see  the  title  Appeal 
and  Error,  vol.  1,  p.  905.  As  to  liability  of  municipality,  engaged  in  business 
of  distilling  spirits,  for  internal  revenue  tax,  see  the  title  Municipal  Corpora- 
tions, vol.  8,  p.  546.  As  to  jurisdiction  of  district  courts  in  suits  for  penalties 
and  forfeitures  under  customs  laws,  see  the  title  Courts,  vol.  4,  p.  898.  As  to 
selling  liquor  to  Indians  as  violation  of  internal  revenue  laws,  see  the  titles 
Indians,  vol.  6.  p.  952;  Interstate  and  Foreign  Commerce,  vol.  7,  p.  439; 
Licenses,  vol.  7,  p.  869.  As  to  damages  on  affirmance  of  judgment  upon  writ 
of  error  by  a  collector  of  customs  to  review  a  judgment  against  him,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  405.  As  to  review  of  informations  in  rem 
for  a  forfeiture  under  the  revenue  laws,  see  the  title  Appeal  and  Error,  vol.  1, 
p.  416.  As  to  the  point  that  the  courts  will  take  judicial  notice  of  the  division 
of  the  country  into  collection  districts  for  internal  revenue  purposes,  see  the  title 
Judicial  Notice,  vol.  7,  p.  681.  As  to  the  taxation  of  banks,  railroads,  and 
other  similar  corporations,  see  the  title  Taxation.  As  to  licenses  to  carry  on 
business,  see  the  title  Licenses,  vol.  7,  p.  869.  As  to  measure  of  proof  in  pro- 
ceedings for  a  violation  of  the  revenue  laws,  see  the  title  Evidence,  vol.  5,  p. 
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1044.  As  to  necessity  for  bill  of  exceptions  showing  what  revenue  stamp  is 
on  bonds,  see  the  title  Exceptions,  Bill  of,  and  Statement  of  Facts  on  Ap- 
peal, vol.  6,  p.  43.  As  to  filling  blanks  in  internal  revenue  bond,  see  the  title 
Alteration  of  Instruments,  vol.  1,  p.  269.  As  to  damages  on  affirmance, 
where  party  brings  so  frivolous  a  question  to  appellate  court  as  the  amount  of 
revenue  stamp,  see  the  title  Appeal  and  Error,  vol.  2,  p.  402.  As  to  war- 
revenue  act,  see  the  title  Succession  Taxes.  As  to  proof  of  market  value  in 
cases  arising  under  the  tariff  laws,  see  the  title  Evidence,  vol.  5,  p.  1027.  As  to 
jurisdiction  of  circuit  courts  under  act  of  1789,  see  the  title  Courts,  vol.  4,  p. 
964.  As  to  jurisdiction  of  court  of  claims  in  cases  arising  under  the  revenue  laws, 
see  the  title  Courts,  vol.  4,  pp.  1031,  1033,  1034.  As  to  removal  of  revenue  causes 
into  the  federal  courts,  see  the  title  Removal  of  Causes,  ante,  p.  663.  As  to  whether 
federal  liquor  license  gives  authority  to  carry  on  business  in  violation  of  state  law, 
5ee  the  title  Licenses,  vol.  7,  p.  882.  As  to  judgment  in  debt  for  custom  house 
■duties,  see  the  title  Judgments  and  Decrees,  vol.  7,  p.  574.  As  to  proof  of 
market  value  in  revenue  cases,  see  the  title  Evidence,  vol.  5,  pp.  1024,  1027, 
1028.  As  to  writ  of  error  to  state  court  where  title,  right,  privilege  or  immu- 
nity is  claimed  under  federal  stamp  act,  see  the  title  Appeal  and  Error,  vol.  1. 
p.  690.  As  to  right  of  state  to  license  businesses,  see  the  titles  Constitutional 
Law,  vol.  4,  p.  173 ;  Police  Power,  vol.  9,  p.  520.  As  to  Constitutionality  of 
summary  remedies  such  as  distress  against  a  collector  for  failing  to  pay  over 
a  balance  found  to  be  due  from  him,  see  the  title  Due  Process  of  Law,  vol.  5, 
p.  631.  As  to  liability  of  surety  on  joint  and  several  bond  given  for  duties,  see 
the  title  Principal  and  Surety,  vol.  9,  p.  719.  As  to  presumption  that  revenue 
■officers  perform  their  duty,  see  the  title  Presumptions  and  Burden  of  Proof, 
vol.  9,  p.  634.  As  to  application  of  payments  in  action  on  official  bonds,  see  the 
title  Payment,  vol.  9,  p.  339.  As  to  constitutional  provision  that  direct  taxes 
must  be  apportioned,  see  the  title  Taxation.  For  words  and  phrases  relating 
to  this  subject,  see  Liquors,  vol.  7,  p.  1050.  As  to  interpretation  and  construc- 
tion of  revenue  laws,  see  the  title  Statutes.  As  to  time  of  taking  effect  of 
revenue  laws,  see  the  title  Statutes. 

I.    Introductory. 

Public   policy,   national  purposes,   and   the    regular   operations   of  government 

require  that  the  revenue  system  should  be   faithfully  observed  and   strictly  ex- 
ecuted.^ 

II.  Definitions  and  Distinctions. 

A.  Definitions^ — 1.  General  Rule  for  Determining  Meaning  of  Words. 
— As  bearing  upon  the  meaning  of  words  in  the  tariff  laws,  the  courts  are  at  lib- 
erty to  consider  the  ordinary  definition  of  words,  which  will  be  controlling,  ex- 
cept so  far  as  it  may  be  varied  by  a  commercial  designation  obtaining  at  that 
time.^ 

2.  The  Term  "Revenue  Law"  Defined. — The  term  "revenue  law"  means  a 
law  imposing  duties  on  imports  or  tonnage,  or  a  law  providing  in  terms  for 
revenue  ;■*    but  the  ordinances  of  a  mtmicipal  corporation  levving  taxes  cannot 

1.  Such  laws  must  be  faithfully  ob-  United  States,  150  IT.  S.  500,  503,  40  L. 
served. — Priestman    v.    United     States,     4       Kd.  ?.'.\?,. 

Dall.   28,  34,  1   L.   Ed.  727.  4.     Terms     "revenue     laws"      defined.— 

2.  In  connection  with  this  subject  the  United  States  v.  Hill,  123  U.  S.  681,  31  L. 
definitions    or    words    and    phrases,    which       Ed.   275. 

appear      alphabetically      throughout       this  Mr.  Justice   Story,  in  the   United   States 

scries,    should    also    be    consulted,    because  v.  Mayo,  1  Gall.  396,  held  that  "the  phrase 

the  vast  majority  of  cases  which  arise  un-  'revenue  laws,'  as  used  in  the  act  of  1804, 

der  the   tarifif  laws   hinpe  on   the   meauinp;  meant  such  laws  'as  are  made   for  the  di- 

of  some  particular  word  or  phrase,  which  rcct  and  avowed  purpose  of  creating  reve- 

the   court    must    therefore    construe.  niie  or  public  funds  for  the  service  of  the 

3.  General  rule  for  determining  mean-  government.'  The  same  doctrine  was  re- 
ing  of  words. — Saltonstall  -'.  Wiebusch,  aflirmcd  by  that  eminent  judge  in  the 
3  56   U.    S.    601,   39    L.    Ed.    549:    Patton    v.  United    States    v.    Cushman.    426.      These 
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be  classed  as  revenue  laws  of  a  state.^ 

3.  Customs. — The  law  dictionary  defines  customs  to  be  taxes  levied  uporr 
goods   and   merchandise   imported   or   exported." 

4.  Duties  and  Imposts. — In  its  most  enlarged  sense  the  word  "duties"  is 
nearly  equivalent  to  taxes,  and  embraces  all  impositions  or  charges  levied  on 
persons  or  things ;  in  its  more  restrained  sense,  and  this  is  the  sense  in  which 
the  term  is  used  in  this  title,  it  is  often  employed  as  equivalent  to  customs  or 
imposts.'^  Impost  is  a  duty  on  imported  goods  and  merchandise.  In  a  larger 
sense,  it  is  any  tax  or  imposition,^  but  it  is  seldom  applied  to  any  but  the  in- 
direct taxes. ^  And  the  tax  is  no  less  an  impost  or  duty  because  levied  on  the 
goods  after  they  are  landed.^*' 

5.  The  Term  Ad  VaeokEm  Defined. — The  term  ad  valorem,  which  appears 
so  often  in  the  tariff  laws,  means  according  to  the  valuation.  Duties  may  be 
specific  or  ad  valorem.  Ad  valorem  duties  are  always  estimated  at  a  certain 
per  cent  on  the  valuation  of  the  property.  ^^ 

6.  "Expressly." — See  Expressly,  vol.  6,  p.  213. 

7.  Crude. — See  Crude,  vol.  5,  p.  153.^^ 

8.  Export. — See  Exports  and  Imports,  vol.  6,  p.  210. 

9.  Manufactures  and  Manufactured  Articles^-'^ — a.  In  General. — The 
primary  meaning  of  the  word  "manufacture"  is  something  made  by  hand,  as 
distinguished  from  a  natural  growth;  but  as  machinery  has  largely  supplanted 
this  primitive  method,  the  word  is  now  ordinarily  used  to  denote  an  article  upon 
the  material  of  which  labor  has  been  expended  to  make  the  finished  product. i-* 


views  commend  themselves  to  the  appro- 
bation of  our  judgment."  United  States 
V.  Xorton,  91  U.  S.  5G6,  569,  23  L.  Ed. 
4,")  4. 

The  act  entitled  "An  act  to  establish  a 
postal  money  order  system,"  approved 
May  IT,  I8(i4  (13  Stat.  7(3),  is  not  a  reve- 
nue law  within  the  meaning  of  the  act 
entitled  "An  act  in  addition  to  the  act 
entitled  'An  act  for  the  punishment  of 
certain  crimes  against  the  United 
States," "  approved  March  26,  1804  (2 
Stat.  290).  United  States  v.  Norton,  91 
U.  S.  oon.  23  L.  Ed.  4r)4. 

5.  Ordinances  are  not  "revenue  laws  of 
a  state." — Davenport  v.  Dows,  1.5  Wall. 
390,    21    L.    Ed.    96. 

6.  Customs  defined. — 1  Bouv.  Law  Diet., 
p.  488,  citing  Story  on  the  Constitution,  § 
949. 

7.  The  word  "duties"  defined. — 1  Bouv. 
Law  Diet.,  p.  627,  citing  Story  on  the 
Constitution,  §  949.  In  the  sense  of  cus- 
toms or  imposts,  see  Pollock  v.  Farmers' 
Loan,  etc.,  Co.,  158  U.  S.  601,  602,  39  L. 
Ed.   1108. 

Duties  are  defined  by  Tomlin  to  be 
things  due  and  recovcra])Ie  by  law.  Hyl- 
ton  <■.  United  States,  3  Dall.  171,  1  L.  Ed. 
556;  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433, 
445,    19    L.    Ed.    95. 

Cooley  (On  Taxation,  p.  3)  says  that 
the  word  "duty"  ordinarily  "means  an  in- 
direct tax  imposed  on  the  importation, 
exportation  or  consumption  of  goods." 
Pollock  V.  Farmers'  Loan,  etc.,  Co.,  15S 
U.   S.   601,  622.  39  L.   Ed.   1108. 

Having  "a  broader  meaning  than  cus- 
tom, which  is  a  duty  imposed  on  imports 
or  exports."  Pollock  v.  Farmers'  Loan, 
etc..  Co.,  158  U.  S.  601,  622,  39  L.  Ed. 
1108. 


In  the  constitution,  the  words  "duties, 
imposts  and  excises"  are  put  in  antithesis 
to  direct  taxes.  Pollock  v.  Farmers'  Loan> 
etc.,  Co.,  158  U.  S.  601,  622,  39  L.  Ed. 
1108. 

8.  Impost  or  import  defined. — Story's 
Const.  Abr.,  §  474.  Pacific  Ins.  Co.  v^ 
Soule,  7  Wall.  433,  445,  19  L.   Ed.  95. 

"What,  then,  are  'imports?'  The  lexi- 
cons inform  us,  they  are  'things  imported.* 
If  we  appeal  to  usage  for  the  meaning  of 
the  word,  we  shall  receive  the  same  an- 
swer. They  are  the  articles  themselves 
which  are  brought  into  the  country.  '.A 
duty  on  imports,'  then,  is  not  merely  a 
duty  on  the  act  of  importation,  but  is  a 
duty  on  the  thing  imported.  It  is  not^ 
taken  in  its  literal  sense,  confined  to  a 
duty  levied  while  the  article  is  entering 
the  country,  but  extends  to  a  duty  levied 
after  it  has  entered  the  country."  Brown- 
V.  Maryland,  12  Wheat.  419,  437,  6  L.  Ed. 
678,   opinion    of    Chief   Justice    Marshall. 

9.  Pollock  7'.  Farmers'  Loan,  etc..  Co.^ 
158   U.   S.    601,   622.   .39    L.    Ed.    1108. 

10.  Time  of  levying  tax  immaterial. — 
Brown  v.  Maryland,  12  Wheat.  419,  437,. 
6    L.    Ed.    r,7S. 

11.  Meaning  of  term  ad  valorem. — 1 
Bouv.   Law   Diet.,   p.   91. 

12.  Definition  of  crude. — Recknagel  zv 
:\lurphy,  102  U.  S.  197,  198,  26  L.  Ed.  130^ 
citing  Webster's   Diet. 

13.  Sec  MANUFACTURES,  vol.  8,  p. 
146.  The  particular  schedules  dealt  with 
post  must  also  be  consulted,  for  the  treat- 
ment of  what  constitutes  manufactures  of 
particular  goods,  wares  and  merchandise.. 
See.  further,  post,  "Similitude  Clause,"  V,. 
C,   2. 

14.  Primary  meaning  of  word  manu- 
facture.—Tide  Water  Oil  Co.  v.  United 
States,  171  U.  S.  210,  216,  43  L.  Ed.  139. 
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But  the  application  of  labor  to  an  article,  either  by  hand  or  by  mechanism,  does 
not  make  the  article  necessarily  a  manufactured  article,  within  the  meaning  of 
that  term  as  used  in  the  tariff  lavvs.^^  Probably  the  best  definition  that  can  be 
given  is :  Where  an  article  is  changed  from  its  crude  form  into  a  state  fitting 
it  for  use  and  consumption,  and  designed  to  cover  home  manufactures,  such  ar- 
ticle is  justly  termed  manufactured  within  the  spirit  of  the  tariff  laws  •,^^  ar- 
ticles which  are  not  capable  of  use  in  the  form  in  which  they  are  imported  do 
not  fall  within  the  definition  of  manufactures  as  laid  down  by  the  supreme 
court  of  the  United  States  in  numerous  cases. ^" 

b.  What  Is  a  New  Manufacture. — Ordinarily,  the  fact  that  an  article  in  the 
process  of  manufacture  takes  a  new  name  is  indicative  of  a  distinct  man- 
ufacture.^^ 

c.  Vessels. — Vessels,  though  not  mentioned  eo  nomine,  cannot  be  classed  as 
manufactures  of  iron  or  wood.^^ 

10.  Excise  Tax  or  Duty. — "Excises  are  a  species  of  tax  consisting  generally 
of  duties  laid  upon  the  manufacture,  sale,  or  consumption  of  commodities  within 
the  country,  or  upon  certain  callings  or  occupations,  often  taking  the  form  of 
•exactions  for  licenses  to  pursue  them."-"     Cowell  says  it  is  distinguished  from 


15.  Hartranft  v.  Wiegmann,  121  U.  S. 
609,  615,  30  L.  Ed.   1012. 

Cleaning  and  ginning  cotton  does  not 
make  the  resulting  cotton  a  manufacture 
■of  cotton.  And  washing  and  scouring 
wool  does  not  make  the  resulting  wool  a 
manufacture  of  wool.  Hartranft  v.  Wieg- 
mann, 121  U.  S.  609,  615,  30  L.  Ed.  1012; 
Junge  V.  Hedden,  146  U.  S.  233,  36  L.  Ed. 
^53;  Patton  v.  United  States,  159  U.  S. 
500,   509,  40   L.    Ed.   233. 

16.  Approved  definition  of  manufacture. 
— Lawrence  v.  Allen,  7  How.  785,  12  L. 
Ed.   913. 

"What  constitutes  a  manufactured  ar- 
ticle.— See  Lawrence  v.  Allen,  7  How. 
785,  7p3,  12  L.  Ed.  913   (a  leading  case). 

India  mbber  shoes. — Held  manufac- 
tured articles  in  Lawrence  v.  Allen,  7 
How.  785,  12  L.  Ed.  913,  approved  in 
Hartranft  v.  Wiegmann.  121  U.  S.  609, 
615.  30  L.  Ed.  1012;  Patton  v.  United 
States,  159  U.  S.  500,  509.  40  L.   Ed.  233. 

17.  Must  be  capable  of  use  in  form  in 
which  imported. — Patton  v.  United  States, 
159  U.  S.  500,  40  L.  Ed.  233,  citing  United 
States  V.  Potts,  5  Cranch  284,  3  L-  Ed. 
102;  Lawrence  v.  Allen,  7  How.  785, 
12  L.  Ed.  913;  Hartranft  v.  Wiegmann, 
121  U.  S.  609,  30  L.  Ed.  1012;  Seeberger 
V.  Castro,   153  U.   S.  32,  38   L.   Ed.  624. 

Round  copper  plates. — Held,  not  to  be 
manufactured  copper.  United  States  v. 
Potts,  5  Cranch  284,  3  L.  Ed.  102,  ap- 
proved in  Hartranft  v.  Wiegmann,  121  U. 
S.  609,  615,  30  L.  Ed.  1012;  Patton  v. 
United  States,  159  U.  S.  500,  509,  40  L. 
Ed.    233. 

Shell. — So,  in  Hartranft  t'.  Wiegmann, 
121  U.  S.  609,  30  L.  Ed.  1012,  '  shells 
-cleaned  by  acid,  and  then  ground  on  an 
emery  wheel,  and  some  of  them  after- 
wards etched  by  acid,  and  intended  to 
be  sold  for  ornaments,  as  shells,  were 
held  to  be  "shells"  and  not  "manufac- 
tures of  shell." 

Marble. — In  the  case  of  United  States 
V.    Wilson,    1    Hunt's    Merchants'    Maga- 


zine, 167,  Judge  Belts  held  that  marble 
which  had  been  cut  into  blocks  for  the 
convenience  of  transportation  was  not 
manufactured  marble,  but  was  free  from 
duty,  as  being  unmanufactured.  Hart- 
ranft V.  Wiegmann,  121  U.  S.  609,  615,  30 
L.    Ed.   1012. 

Tobacco  scraps  consisting  of  clippings. 
— Finally,  in  Seeberger  v.  Castro,  153  U. 
S.  32,  38  L.  Ed.  624,  tobacco  scrap  con- 
sisting of  clippings  from  the  ends  of 
cigars  and  pieces  broken  from  tobacco, 
of  which  cigars  are  made  in  the  process 
of  such  manufacture,  not  being  fit  for 
use  in  the  condition  in  which  they  are 
imported,  were  held  to  be  subject  to  duty 
as  unmanufactured  tobacco.  This  scrap 
is  in  the  nature  of  waste,  and  the  case  is 
directly  in  point.  Patton  v.  United 
States,    159    U.    S.    500,    509,   40   L.    Ed.   233. 

18.  What  is  a  new  manufacture. — 
United  States  v.  Dudley,  174  U  S.  670, 
672,  43  L.  Ed.  1129,  citing  Tide  Water 
Oil  Co.  V.  United  States,  171  U.  S.  210, 
43    L.    Ed.    139. 

In  other  words,  a  new  manufacture  is 
usually  accompanied  by  a  change  of  name, 
but  a  change  of  name  does  not  always  in- 
dicate a  new  manufacture.  Where  a 
manufactured  article,  such  as  sawed  lum- 
ber, is  usable  for  a  dozen  different  pur- 
poses, it  does  not  ordinarily  become  a 
new  manufacture  until  reduced  to  a  con- 
dition where  it  is  used  for  one  thing  only. 
United  States  v.  Dudley,  174  U.  S.  670, 
672,  43  L.  Ed.  1129.  See  NEW— NEWLY, 
vol.    8,    p.    905. 

19.  .\  ship  is  doubtless  constructed  of 
manufactured  articles  which,  if  imported 
separately,  would  be  the  subject  of  duty, 
but  which  put  together  in  the  form  of  a 
ship  are  taken  out  of  the  class  of  "manu- 
factures," and  become  a  vehicle  for  the 
importation  of  other  articles.  The  Con- 
queror,   166   U.    S.    110.    116,   41    L.    Ed.   937. 

20.  Excise  tax  or  duty  defined. — PaciPc 
Ins.  Co.  7'.  Soule.  7  Wall.  433,  445,  19  L. 
Ed.    95;    Pollock   v.    Farmers'    Loan,    etc.. 
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custom,  "because  custom  is  rather  the  profit  which  the  prince  makes  on  goods- 
shipped  out. "21 

11.    Article.— See  Article,  vol.  2,  p.  544. 

B.  Distinctions. — Distinction  between  Duties  and  Imposts. — See  Im- 
post, vol.  6.  p.  8'JO. 

Distinction  between  Imports  and  Exports. — W  liilc  an  import  into  one 
port  ahnost  necessarih'  involves  a  prior  export  from  another,  still,  in  determin- 
ing the  character  of  the  tax  imposed,  it  is  important  to  consider  whether  the 
duty  be  laid  for  the  purpose  of  adding  to  the  revenues  of  the  country  from 
which  the  export  takes  place,  or  for  the  benefit  of  the  territory  into  which  they 
are  imported.-- 

III.    Constitutionality   of  Acts   Relating   to   Revenue.^s 

A.  Constitutional  Limitations  of  the  Taxing  Power. — Congress  has 
power  from  the  constitution  to  lay  and  collect  taxes,  duties,  imposts  and  excises, 
in  order  to  pay  the  debts  and  provide  for  the  common  defense  and  general  wel- 
fare, and  the  only  constitutional  restraint  upon"^he  power  is  that  all  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United  States,  and  that  no 
capitation,  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the  census  or 
enumeration  directed  to  be  taken,  and  no  tax  or  duty  can  be  laid  on  articles 
exported  from  any  state.  (Constitution,  article  1,  §  8,  and  §  9,  subdivisions  4 
and  5.)      As  thus  guarded,  the  whole  power  of  taxation  rests  with  congress. 2-* 

B.  Presumption  as  to  Constitutionality. — The  rule  is  that  the  presump- 
tion is  in  favor  of  the  validity  of  a  statute. --^ 

C.  Operation  of  Revenue  Clauses  of  Constitution  in  Newly-Acquired 
Territory. — In  the  greatest  of  all  the  so-called  insular  cases  it  was  decided  by 
the  supreme  court  of  the  United  States  in  a  lengthy  and  learned  opinion  by  Mr. 
Justice  Brown  that  the  revenue  clauses  of  the  federal  constitution  do  not  extend 
of   their   own    force   to   newly-acquired   territories.-'^ 

D.  Prohibition  to  States  to  Tax  Imports  and  Exports. — See  the  title 
Taxation. 

E.  Uniformity  Clause.— See  the  title  Taxation. 

F.  Constitutionality  of  Statutes  Ratifying  Illegal  Exactions. — Con- 
gress has  constitutional  power  to  pass  an  act  ratifying  the  collection  of  duties 
illegally  exacted,  where  there  was  a  tarifif  law  in  existence  at  the  time  the  duties 
were  exacted  authorizing  such  imposition. 2"     And  this  pov/er  may  be  exercised 

Co      157    U     S.    429,    .=102,    39    L.    Ed.    759;  24.     Constitutional     limitations     of     the 

Poilock   V    Farmers'    Loan,   etc.,    Co.,    158  taxing  power.— Xicol  v.   Ames,   173   U.   S. 

U    S    601    622    WK)   L.    Ed.   1108;   Patton  v.  509,    .515,    43    L.    Ed.    786.      See    the    title 

Brady    184  U.   S.    608,   618,  46   L.    Ed.   713;  TAXATION. 

Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  25.    Presumption  as  to  constitutionality. 

017    ''''7    35   L    Ed    994  — Xicol  v.  Ames,  173  U.  S.   509,  514,  43  L. 

"  6th~er   "definitions.— See    EXCISE,    vol.  Ed.     786.      See     the     title      CONSTITU- 

C    p    79  TIOXAL   LAW.   vol.   4.   p.   252. 

'  For      the      definitions      of     Blackstone,  26.    Operation  of  revenue  laws  in  newly- 

Story    Coolev    Webster   and   .\ndrew,   see  acquired    territory.— Downes     v.     Bidwell, 

Patton  V.  Brady,  184  U.  S.  608,  617,  46  L.  182  U.   S.  244,  45  L.   Ed.   1088.      (Mr.  Chief 

£(j    713  Justice    Fuller,    Mr.    Justice    Harlan,    Mr. 

Tax  on  manufactured  tobacco  is  an  ex-  Justice   Brewer,   Mr.  Justice   Peckham  dis- 

cise  tax.— Patton  v.   Brady,   184  U.   S.  008,  senting.)      See   post.   "Custom   Laws   Con- 

618,  46  L    Ed.  713.              '  template   Foreign   Countries   Only,"  V,   h. 

21.     Excise    distinguished    from   custom.  "We   are    therefore    of   opinion    that   the 

— CowcU's     Interpreter,      title      "Impost."  island    of    Porto    Rico    is    a    territory    ap- 

Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433,  445,  purtenant    and    belonging    to    the    United 

19  L.  Ed.  95.  States,    but    not    a    part     of     the      United 

22?    Distinction    between    imports    and  States   within   the   revenue   clauses   of  the 

exDOrts.— Donley  r    United   States,  183  U.  constitution."       Downes     v.     Bidwell,    182 

S     151,    155,   46    L.    Ed.    128.  U.    S.   244.   287,   45    L.    Ed.    1088 

23.     See.    generally,     the     titles      COX-  27.     Congress    may    ratify    illegal    exac- 

STlTUTTbN\L    LAW.    vol.    4,    p.    177;  tion    of    duties.— Congress    had    power    to 

STATUTES-   TAXATION.  pass    the    act    of    June    30,    1906.    ratifying 
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even   after  suit   brought.-'^ 

G.  Denial  of  Right  of  Action  to  Recover  Duties. — A  denial  of  the  right 
to  bring  an  action  at  law  to  recover  duties  under  an  alleged  excessive  valuation 
of  dutiable  merchandise,  is  not  depriving  the  importer  of  his  property  without 
due  process  of  law,  and  therefore  is  not  forbidden  by  the  constitution  of  the 
United   States.^^ 

H.  Compulsory  Production  of  Papers.— See  the  title  Coxstitutioxal 
Law,  vol.  4.  p.  507. 

1.  Constitutionality  of  Internal  Revenue  Lavv^s. — 1.  Rules  axd  Regu- 
lations FOR  THE  Manufacture  and  Handling  of  Goods. — In  the  rules  and 
regulations  for  the  manufacture  and  handling  of  goods  which  are  subjected  to 
an  internal  revenue  tax,  congress  may  prescribe  any  rule  or  regulation  which, 
is  not  in  itself  unreasonable.^^ 

2.  Delegation  of  Power  to  Prf^cribe  Rules  and  Regulations. — See  the 
title  Constitutional  Law,  vol.  4,  pp.  288,  289. 

3.  Power  of  State  to  Tax  Liquor  in  Bonded  Warehouses  within  the 
State. — A  state  may  constitutionally  provide  for  the  assessment  and  collection 
of  taxes  on  liquors  in  bonded  warehouses  within  the  state,  and  the  proprietors 
of  such  warehouses  may  be  required  to  pay  the  tax.'^^ 

4.  Constitutionality  of  War  Revenue  Act  Increasing  Excise  ox  To- 
bacco.— It  is  within  the  power  of  congress  to  increase  an  excise  as  well  as  a 
property  tax,  and  that  such  an  increase  may  be  made  at  least  while  the  prop- 
erty is  held  for  sale  and  before  it  has  passed  into  the  hands  of  the  consumer; 
that  it  is  no  part  of  the  function  of  a  court  to  inquire  into  the  reasonableness 
of  the  excise  either  as  respects  the  amount,  or  the  property  upon  which  it  is 
imposed.-^^ 

5.  Power  of  Congress  to  Enact  Penalties  and  Forfeitures. — Congress 
possesses  the  power  to  levy  taxes,  duties,  imposts,  and  excises,  and  it  is  as 
clear  that  congress  may  enact  penalties  and  forfeitures  for  the  violation  of  such 
laws  as  it  is  that  congress  may  levy  the  taxes  or  duties  or  pass  laws  for  their 
collection,   safe-keeping,   and   disbursement.-''- 


the  collection  of  duties  levied  under  the 
order  of  the  charter  in  the  Philippine 
Islands  prior  to  March  8,  1902.  United 
States  V.  Hainszen  &  Co.,  206  U.  S.  370, 
51  ly.  Ed.  1098,  citing  Hamilton  v.  Dillin, 
21  Wall.  73,  22  L.  Ed.  528;  Mattingly  v. 
District  of  Columbia,  97  U.  S.  687,  24  L. 
Ed.  1098;  De  Lima  v.  BidweH,  182  U.  S. 
1,   45    L.    Ed.    1041. 

28.  United  States  v.  Heinszen  &  Co., 
206  U.  S.  370,  51  L.  Ed.  1098,  citing  Cooley 
on  Constitutional  Limitations,  7th  Ed.,  p. 
543,  and  explaining  De  Lima  v.  Bidwell, 
1&2  U.   S.   1,  45   L   Ed.   1041. 

29.  Taking  away  right  to  recover  du- 
ties.—Hilton  V.  Merritt,  110  U.  S.  97,  28 
L.  Ed.  83,  citing  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  272.  15  L.  Ed.  372; 
Springer  v.  United  States,  102  U.  S.  586, 
26   L.    Ed.   253. 

30.  Rules  regulating  handling  of  goods 
valid. — Felsenheld  v.  United  States,  186 
U.    S.    126,   132,   46    L    Ed.    1085. 

Accordingly  it  is  within  the  power  of 
congress  to  prescribe  that  a  package  of 
any  article  which  it  subjects  to  a  tax, 
and  upon  which  it  requires  the  affixing 
of  a  stamp,  shall  contain  only  the  article 
which  is  subject  to  the  tax.  Felsenheld 
V.  United  States.  186  U.  S.  126,  134.  46  L 
Ed.    1085. 

Congress  may  rightfully  make  the  pro- 
hibition  absolute   and   the  courts   may   not 


draw  a  line  between  the  foreign  sub- 
stance, which  is  trifling  in  size  or  weight, 
and  that  which  is  of  appreciable  size  and 
weight,  and  hold  in  reference  to  a  par- 
ticular package  the  act  valid  if  the  size 
or  weight  is  appreciable  and  invalid  if 
it  is  not.  Felsenheld  v.  United  States, 
186   U.    S.    126,    132,   46    L    Ed.    1085. 

31.  State  may  tax  liquor  in  bonded 
warehouses. — Carstairs  v.  Cochran,  193  U 
S.    10,   16,   48   L    Ed.   596. 

32.  War  revenue  act  increasing  excise 
on  tobacco.— Patton  v.  Brad}',  184  U.  S 
608,    623,    46   L.    Ed.    713. 

The  additional  tax  levied  on  tobacco 
by  the  act  of  June  13,  1898.  to  provide 
ways  and  means  to  meet  the  expenditures 
of  the  Spanish  .American  war,  which  pro- 
vided that  there  shall,  in  lieu  of  the  tax 
now  imposed  by  law,  be  levied  a  tax  of 
twelve  cents  per  pound  upon  all  t(?baccn 
and  snuf¥,  however  prepared,  manufac- 
tured and  sold,  for  consumption  or  sale. 
is  an  excise  properly  so  called,  and  not  a 
direct  tax  upon  property  which  must  be 
a.scertained  according  to  the  population 
within  the  rule  laid  down  in  the  income 
tax  cases.  Patton  t-.  Bradv,  184  U  S 
608,   46    L.    Ed.   713. 

33.  Power  of  congress  to  enact  penal- 
ties and  forfeitures.— Henderson's  Dis- 
tilled Spirits,  14  Wall.  44,  59,  20  L.  Ed. 
81  5. 
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J.    Constitutionality  of  Act  to  Prevent  Importation  of  Impure  Tea. — 

The  act  of  congress  of  March  2,  1897.  29  Stats.  604,  entitled  "an  act  to  prevent 
the   importation   of   impure   and   unwholesome  teas,"   is  not  unconstitutional.-"*'* 

K.  Partial  or  Total  Invalidity. — Unless  it  be  impossible  to  avoid  it.  a  gen- 
eral revenue  statute  should  never  be  declared  inoperative  in  all  its  parts  because 
a  particular  part  relating  to  a  distinct  subject  may  be  invalid.  A  different  rule 
might  be  disastrous  to  the  financial  operations  of  the  government,  and  produce 
the  utmost  confusion  in  the  business  of  the  entire  country.-"^ 

IV.    Interpretation   and   Construction   of  Revenue   Laws. 

See  the  title  Statutes. 

V.   Customs  Duties. 

A.    Custom    Laws    Contemplate    Foreign    Countries    Only — 1.    In   Gen- 

ER.AL. — In  an  early  case  it  was  said  that  imder  our  revenue  laws  every  port  is 
regarded  as  a  foreign  one.  unless  the  custom  house  from  which  the  vessel  clears 
is  within  a  collection  district  established  by  act  of  congress,  and  the  officers 
granting  the  clearance  exercise  their  functions  under  the  authority  and  control 
of  the  laws  of  the  United  States.-^^  But  after  an  exhaustive  resume  of  the 
decisions  and  the  instructions  of  the  executive  departments,  it  was  held  in  the 
"insular  cases"  that  there  is  not  a  shred  of  authority  for  holding  that  a  dis- 
trict ceded  to  and  in  the  possession  of  the  United  States  remains  for  any  pur- 
pose a  foreign  country.  Both  these  conditions  must  exist  to  produce  a  change 
of  nationality  for  revenue  purposes.  Possession  is  not  alone  sufficient;  nor 
is  a  treaty  ceding  such  territory  sufficient  without  a  surrender  of  possession. ^"^ 

2.  Foreign  Country  Defined. — A  foreign  country  was  defined  by  Mr.  Chief 
Justice  Marshall  and  Mr.  Justice  Story  to  be  one  exclusively  within  the  sov- 
ereignty of  a  foreign  nation,  and  without  the  sovereignty  of  the  United  States. ^s 

3.  Status  of  Territory  Newly  Acquired  by  Cession — a.  In  General. — Ter- 
ritory acquired  by  treaty  can  remain  a  foreign  country  under  the  tariff  laws 
only  upon  one  of  two  theories:  either  that  the  word  "foreign"  applies  to  such 
countries  as  were  foreign  at  the  time  the  statute  was  enacted,  notwithstanding 
any  subsequent  change  in  their  condition,  or  that  they  remain  foreign  under 
the  tariff  laws  until  congress  has  formally  embraced  them  within  the  customs 
union  of  the  states.  The  court  decided  that  neither  theory  was  tenable. ^^  Of 
course  such  duties,  if  levied  under  a  valid  act  of  congress,  would  be  sustained.'*'' 

34.  Act  to  prevent  importation  of  im-  Ed.  1041,  followed  in  Goetze  v.  United 
pure  tea  is  constitutional. — The  act  was  States,  182  U.  S.  221,  45  L.  Ed.  1065,  cit- 
attacked  as  depriving  the  importer  of  his  ing  and  reviewing  United  States  v.  Rice, 
vested  right  to  trade  and  depriving  him  4  Wheat.  246,  4  L.  Ed.  562;  Keene  v. 
of  his  property  without  due  process.  Butt-  McDonough,  8  Pet.  308,  8  L.  Ed.  955; 
field  V.  Stranhan,  192  U.  S.  470,  493,  Pollard  v.  Kibbe,  14  Pet.  353,  10  L.  Ed. 
48  L.  Ed.  525,  followed,  in  Buttfield  v.  490;  Cross  v.  Harrison,  16  How.  164,  14 
Bidwell,  192  U.  S.  498,  48  L.  Ed.  536;  L.  Ed.  889,  and  overruling  the  dictum  in 
Buttfield  V.  United  States,  192  U.  S.  499,  Fleming  v.  Page,  9  How.  603.  13  L.  Ed. 
48    L.    Ed.   537.     See   the   title   COXSTI-  276. 

TUTIONAL    LAW,   vol.    4,   pp.    289,    290,  38.      "Foreign      country"       defined.— De 

417.  Lima   z:    Bidwell,   182   U.    S.   1,   180,   45    L. 

Either  as  being  a  denial  of  due  process  Ed.    1041.    followed    in    Goetze    v.    United 

of  law.— Buttfield  v.   Stranahan,  192   U.   S.  States,  1S2  U.  S.  221,  45   L.  Ed.   1005. 

470,  48  L.  Ed.  525.  39.     Status    of     territory      acquired     by 

35.  A  revenue  law  may  be  invalid  in  treaty. — De  Lima  z\  Bidwell.  182  U.  S.  1. 
part.— Field  v.  Clark,  143  U.  S.  649,  696,  197,  45  L.  Ed.  1041,  followed  in  Goetze 
36  L.  Ed.  294  fsucar  bounties).  See,  gen-  7'.  United  States,  182  U.  S.  221,  45  L.  Ed. 
erally,  the  title   STATUTES.  1065. 

36.  Every  port  regarded  as  foreign  un-  40.  Dooley  v.  United  States,  183  U.  S. 
less  within  a  collection  district. — Flem-  151,  46  L.  Ed.  128,  involved  the  validity 
ing  7'.  Page,  9  How.  603,  617,  13  L.  Ed.  of  tarifif  duties  levied  in  Porto  Rico  on 
276.  goods   brought   into   that    island   from    the 

37.  Territory  ceded  to  and  in  posses-  United  States,  the  duties  in  question  hav- 
sion  of  United  States  is  no  longer  foreign.  ing  been  imposed  after  the  ratification  of 
— De  Lima  v.   Bidwell,  182  U.  S.   1,  45   L.  the  treaty  and  in  and  by  virtue  of  the  act 
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The  administrative  departments  of  the  government  have  never  recognized  a 
place  in  a  newly-acquired  country  as  a  domestic  port,  from  which  the  coasting 
trade  might  be  carried  on,  unless  it  had  been  previously  made  so  by  an  act 
of  congress  ;  and  the  principle  thus  adopted  has  always  been  sanctioned  by  the 
■circuit  courts  of  the  United  States,  and  by  the  supreme  court.'* ^ 

b.  Goods  Brought  into  Newly- Acquired  Territory  after  Treaty  of  Cession. — 
In  an  early  case  it  was  held  that  goods  brought  into  California  after  execution 
of  the  treaty  by  which  Mexico  ceded  California  to  the  United  States  were 
imported  within  the  meaning  of  the  revenue  laws,  though  at  the  time  of  the 
importation  such  laws  had  not  been  put  into  effective  operation  in  California.-*^ 

4.  Status  of  the  Insular  Possessions — a.  Prior  to  Ratification  of  Treaty 
of  Peace. — Duties  exacted  upon  imports  from  the  United  States  to  Porto  Rico, 
prescribed  by  General  Aliles  under  the  order  of  July  26,  1898,  and  by  the  presi- 
dent as  commander  in  chief,  which  continued  in  effect  until  April  11,  1899, 
the  date  of  the  ratification  of  the  treaty  and  the  cession  of  the  island  to  the 
United  States,  were  fully  justified  under  the  war  power,  prior  to  the  ratification 
of  the  treaty  of  peace,  although  such  treaty  did  not  take  effect  upon  individual 
rights  until  there  was  an  exchange  of  ratification.'*-^ 

b.  After  Ratification  of  Treaty  of  Peace. — But  different  considerations  apply 
with  respect  to  duties  levied  after  the  ratification  of  the  treaty  and  the  cession 
of  the  island  of  Porto  Rico  to  the  United  States.  Porto  Rico  then  ceased  to  be 
a  foreign  country  and  the  right  of  the  collector  of  a  port  in  the  United  States 
to  exact  duties  upon  imports  from  that  island  ceased  with  the  exchange  of 
ratifications.^^  And  the  correlative  right  to  exact  duties  upon  importations  from 
this  country  to   Porto   Rico  also  ceased. *°     This  same  rule  was  applied  to  the 


of  congress  known  as  the  Foraker  act. 
Applying  the  principles  announced  in  the 
previous  cases  just  referred  to,  it  was 
held  that  the  duties  were  lawful  because, 
although  collecfed  after  the  ratification, 
they  were  imposed  not  simply  by  virtue 
of  the  authority  of  the  president,  acting 
under  the  military  power,  but  in  con- 
formity to  a  valid  act  of  congress.  Cited 
in  United  States  2'.  Heinszen  &  Co.,  206 
U.    S.    370,   379,   51    L.    Ed.    1098. 

41.  Newly-acquired  territory  is  foreign 
until  congress  acts. — Fleming  ?'.  Page,  9 
How.   603,   13   L.    Ed.   276. 

Status  of  ports  in  Florida  after  cession. 
—Fleming  v.  Page,  9  How.  603,  617,  13 
L.    Ed.   276. 

Tampico  was  a  foreign  port  in  1846, — 
Fleming  v.  Page,  9  How.  603,  13  L.  Ed. 
276.  But  the  authority  of  this  case  was 
considerably  shaken  in  De  Lima  v.  Bid- 
well,   182   U.   S.   1,   194,   45   L.    Ed.    1041. 

42.  Goods  are  regarded  as  imported 
though  brought  into  newly-acquired  ter- 
ritory after  treaty  of  cession. — Cross  v. 
Harrison,  16  How.  164,  14  L.  Ed.  889, 
cited  in  Fourteen  Diamond  Rings  v. 
United  States,  183  U.  S.  176.  178.  46  L. 
Ed.  138,  and  discussed  at  great  length  in 
De  Lima  v.  Bidwell,  182  U.  S.  1,  184,  45 
L.   Ed.   1041,  et  seq. 

Gocwds  brought  into  California  after 
cession  by  Mexico,  were  properly  dutiable 
under  war  tariflf. — Cross  7'.  Harrison,  16 
How.    164,    14    L.    Ed.    880. 

43.  Duties  upon  imports  to  Porto  Rico 
prior  to  ratification  of  treaty  of  peace. — 
Dooley   v.    United    States,    182    U.    S.    222, 
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45   L.   Ed.   1074,   citing   Cross  v.   Harrison, 
16  How.   164,   14  L.   Ed.  889. 

44.  Right  to  exact  duties  upon  im- 
ports from  Porto  Rico  ceased  upon  rati- 
fication of  treaty  of  peace. — De  Lima  v. 
Bidwell,  182  U.  S.  1,  45  L.  Ed.  1041; 
Goetze  v.  United  States,  182  U.  S.  221, 
45  L.  Ed.  1065;  Dooley  v.  United  States, 
182  U.  S.  222,  45  L.  Ed.  1074;  Armstrong 
V.  United  States,  182  U.  S.  243,  45  L.  Ed. 
1086;  Downes  v.  Bidwell,  182  U.  S.  241, 
248,  45  L.  Ed.  1088;  Czarnikow,  etc.,  Co. 
V.  Bidwell,  191  U.  S.  559,  48  L.  Ed.  302; 
Warner,  etc.,  Co.  z/.  Stranahan,  191  U.  S. 
560,  48  L.  Ed.  302;  Gonzales  v.  Williams. 
192  U.  S.  1,  15,  48  L.  Ed.  317;  United 
States  V.  Heinszen  &  Co.,  206  U.  S.  370, 
379,    51    L.    Ed.    1098. 

The  authority  of  the  president  as  com- 
mander in  chief  to  exact  duties  upon  im- 
ports from  the  United  States  ceased  with 
the  ratification  of  the  treaty  of  peace,  and 
her  right  to  the  free  entry  of  goods  from 
the  ports  of  the  United  States  continued 
until  congress  should  constitutionally 
legislate  upon  the  subject.  Dooley  v. 
United  States,  182  U.  S.  222,  236,  45  L. 
Ed.  1074,  followed  in  .Armstrong  7'. 
United  States,  182  U.  S.  243,  45  L.  Ed. 
1086;  Lincoln  v.  United  States,  197  U.  S. 
419,  429,  49  L.  Ed.  816;  S.  C.  202  U.  S. 
484,    495,    50    L.    Ed.    1117. 

Goods  brought  from  Porto  Rico. — See 
United  States  7'.  Heinszen  &  Co.,  206  U. 
S.    370,    379,    51    L.    Ed.    1098. 

45,  Dooley  v.  United  States,  182  U.  S. 
222,    45    L.    Ed.    1074,    followed    in    Arm- 
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Philippine  Islands.  Those  islands  immedialLly  upon  the  ratification  of  the 
treaty  of  peace  between  the  United  States  and  Spain,  Feb.  6,  1899,  ceased  to 
be  a  foreign  country  within  the  meaning  of  the  tarirt  law.  And  a  joint  resolu- 
tion adopted  by  the  senate  by  a  vote  of  26  to  22,  not  two-thirds  of  a  quorum, 
that  it  was  not  intended  to  incorporate  the  inhabitants  of  the  Philippines  into 
citizenship  of  the  United  States,  nor  to  permanently  annex  those  islands,  is 
absolutely  without  legal  significance.  The  meaning  of  the  treaty  cannot  be 
controlled  by  subsequent  explanations  of  some  of  those  who  may  have  voted 
to  ratify  it.**^  And  the  weight  of  the  ruling  in  De  Lima  v.  Bidwell,  182  U.  S. 
1,  45  L.  Ed.  1041,  that  our  insular  possessions  were  not  foreign  countries  after 
the  cession  of  the  islands,  cannot  be  detracted  from  because  one  of  the  five 
justices  concurring  in  the  judgment  in  that  case  concurred  in  the  judgment  in 
Downes  v.   Bidwell. ^^ 


strong  V.  United  States,  182  U.  S.  243,  45 
L.   Ed.   1086. 

Though  it  was  said  obiter  that  from  the 
necessities  of  the  case,  the  right  to  ad- 
minister the  government  of  Porto  Rico 
continued  in  the  military  commander 
after  the  ratification  of  the  treaty  and 
until  further  action  by  congress.  Dooley 
V.  United  States,  182  U.  S.  222,  45  L.  Ed. 
1074,  following  Cross  v.  Harrison,  16 
How.  164,   14  L.   Ed.  889. 

46.  Goods  imported  from  Philippine 
Islands. — Fourteen  Diamond  Rings  v. 
United  States,  183  U.  S.  176,  46  L.  Ed. 
138,  following  De  Lima  v.  Bidwell,  182 
U.  S.  1,  45  L.  Ed.  1041,  deciding  the  same 
point  with  respect  to  Porto  Rico,  the 
court  saying  no  reason  is  presented  for 
any  different  ruling  as  to  the  Philippines. 
The  case  of  Fourteen  Diamond  Rings 
V.  United  States,  183  U.  S.  176,  46 
L.  Ed.  138,  involved  the  validity  of 
tarif?  duties  levied  on  diamond  rings 
brought  from  the  Philippine  Islands 
into  the  United  States.  Adhering  to  the 
dotrine  settled  by  the  prior  rulings,  it 
was  held  that,  as  the  Philippine  Islands, 
by  the  ratification  of  the  treaty,  had 
ceased  to  be  foreign  within  the  meaning 
of  the  tariff  laws,  the  imposition  of  the 
duties  complained  of  was  unlawful.  In 
the  course  of  the  opinion  the  effect  of 
the  treaty  as  applied  in  the  previous  cases 
to  Porto  Rico  was  pointed  out,  and  the 
status  of  the  Philippine  Islands  in  virtue 
of  the  treaty  was,  in  effect,  held  to  be 
controlled  by  the  former  decisions.  United 
States  V.  Heinszen  &  Co.,  206  U.  S.  370, 
380,   51    L.   Ed.    1098. 

In  Lincoln  v.  United  States,  197  U.  S. 
419.  49  L.  Ed.  816,  recovery  from  the 
United  States  was  sought  of  the  amount 
of  duty  paid  upon  goods  taken  from  the 
United  States  into  the  Philippine  Islands 
after  the  ratification  of  the  treaty  with 
Spain  and  before  the  passage  of  the  act 
of  congress  of  March  8.  1902.  Reversing 
the  judgments  which  had  been  rendered 
below  in  favor  of  the  United  States,  it 
was  declared  that  there  was  nothing  in 
the  situation  of  the  Philippine  Islands 
w^iich  took  that  territory  out  of  the  reach 
of  the  doctrine  announced  in  the  pre- 
vious   cases    which    the    court     have      re- 


viewed, and  it  was  therefore  decided  that 
the  president  was  without  power,  after 
the  ratification  of  the  treaty,  in  the  ab- 
sence of  express  authority  from  con- 
gress, to  impose  the  tariff  duties  in  ques- 
tion. A  contention  on  the  part  of  the 
United  States  that  congress  by  the 
second  section  of  the  act  approved  July 
1,  1902  ('entitled  "An  act  temporarily  to 
provide  for  the  administration  of  the  af- 
fairs of  civil  government  in  the  Philippine 
Islands,  and  for  other  purposes"),  had 
ratified  the  action  of  the  president  in  im- 
posing and  collecting  the  duties  in  con- 
troversy, therefore  no  recovery  could  be 
had,  was  held  to  be  unfounded,  for 
grounds  stated  in  the  opinion,  to  which 
the  court  shall  hereafter  advert.  The 
case  was  heard  upon  rehearing,  and  in  a 
decision  announced  on  May  28,  1906,  the 
views  previously  entertained  by  the  court 
were  reiterated  and  adhered  to.  Lincoln 
V.  United  States.  202  U.  S.  4S4,  50  L.  Ed. 
1117;  United  States  v.  Heinszen  &  Co., 
206  U.   S.   370,  380,  51   L.   Ed.   1098. 

47.  Effect  of  change  of  views  by  judges 
in  the  insular  cases. — In  Downes  v.  Bid- 
well.  182  U.  S.  244,  45  L.  Ed.  1088,  the 
conclusion  of  a  majority  of  the  court  was 
that  an  act  of  congress  levying  duties  on 
goods  imported  from  Porto  Rico  into 
New  York,  not  in  conformity  with  the 
provisions  of  the  constitution  in  respect 
to  the  imposition  of  duties,  imposts  and 
excises,  was  valid.  Four  of  the  members 
of  the  court  dissented  from  and  five  con- 
curred, though  not  on  the  same  grounds, 
in  this  conclusion.  The  justice  who  de- 
livered the  opinion  in  De  Lima's  case  was 
one  of  the  majority,  and  was  of  opinion 
that  although  by  the  cession  Pcrto  Rico 
ceased  to  be  a  foreign  country,  and  be- 
came a  territory  of  the  United  States  and 
domestic,  yet  that  it  was  merely  "ap- 
purtenant" territor}',  and  "not  a  part  of 
the  United  States  within  the  revenue 
clauses  of  the  constitution."  This  view 
placed  the  territor3%  though  not  foreign, 
outside  of  the  restrictions  applicable  to 
interstate  commerce,  and  treated  the 
power  of  congress,  when  affirmatively 
exercised  over  a  territory,  situated  as 
supposed,  as  uncontrolled  by  the  pro- 
visions   of    the    constitution    in    respect    of 
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c.  Eff^(^t  of  Ratification  Act  of  IQ02. — And  the  collection  of  duties  upon  im- 
ports after  the  exchange  of  ratifications  of  the  treaty  of  peace  between  the 
United  States  and  Spain  were  not  ratified  by  the  act  of  July  1,  1902,  c.  1369, 
§  2,  32  Stat.  691,  692,  which  ratified  the  action  of  the  president  "  'heretofore 
taken  by  virtue  of  the  authority  vested  in  him  as  commander  in  chief  of  the 
army  and  navy,  as  set  forth  in  his  order  of  July  12,  1898,'  etc.,  together  with 
the  subsequent  amendments  to  that  order.  'And  the  actions  of  the  authorities 
of  the  government  of  the  Philippine  Islands,  taken  in  accordance  with  the 
provisions  of  said  order  and  subsequent  amendments,  are  hereby  approved.'  " 
The  approval  of  the  action  of  the  authorities  is  confined  to  those  which  were 
in  accordance  with  the  provision  of  the  order,  which  the  collection  of  these 
duties  was  not.'*^ 

d.  Effect  of  Insurrection  in  Conquered  Territory. — The  fact  that  there  was 
an  insurrection  of  natives  not  recognized  as  belligerents  in  another  part  of  the 
island,  or  even  just  outside  its  walls,  did  not  give  the  president  power  to  im- 
pose duties  on  imports   from  a  country  no  longer   foreign. *9 

e.  Construction  of  President's  Order  for  Levying  DiUies  in  Conquered  Ter- 
ritory.— The  order  of  the  president  that  "upon  the  occupation  of  any  forts  and 
places  in  the  Philippine  Islands  by  the  forces  of  the  United  States,"  the  duties 
shall  be  levied  and  collected  "as  a  military  contribution,"  is  not  a  power  in 
blank  for  any  military  occasion  which  might  turn  up  in  the  future.  It  was  a 
regulation  for  and  during  an  existing  war,  referred  to  as  definitely  as  if  it 
had  been  named,  and  did  not  refer  to  an  insurrection  of  the  native  inhabitants 
of  the  island-S*^ 

f.  Status  of  Isle  of  Pines. — The  Isle  of  Pines  is  "foreign  country"  within  the 
meaning  of  the  tariff  laws.°^ 

5.  Duties  upon  Goods  Imported  into  Our  Territory  during  Its  Occupa- 
tion BY  THE  Enemy. — By  the  conquest  and  military  occupation  of  a  portion 
of  the  territory  of  the  United  States,  by  a  public  enemy,  that  portion  is  to  be 
deemed  a  foreign  country,  so  far  as  respects  our  revenue  laws.  Goods  im- 
ported into  it  are  not  imported  into  the  United  States ;  and  are  subject  to  such 
duties  only  as  the  conqueror  may  impose.  The  subsequent  evacuation  of  the 
conquered  territory  by  the  enemy,  and  resumption  of  authority  by  the  United 
States,  cannot  change  the  character  of  past  transactions ;  the  jus  postliminii 
does  not  apply  to  the  case ;  and  goods  previously  imported  do  not  become  liable 
to  pay  duties  to  the  United  States,  by  the  resumption  of  their  sovereignty  over 
the  conquered  territory. -^^ 

national    taxation.       The    distinction    was  U.   S.  222.  234,  45  L.  Ed.  1074;   Lincoln  z: 

drawn  between  a  special  act  in  respect  of  United    States,    197    U.    S.    419,    429,   49    L. 

the  particular  country,  and  a  general  and  Ed.    816,     following      Fourteen      Diamond 

prior     act     only     applicable     to     countries  Rings  v.  United   States.   183   U.   S.    176.  46 

foreign   to   ours   in  every  sense.     The   lat-  L.     Ed.     138,    and     distinguishing    United 

ter  was  obliged  to  conform  to  the  rule  of  States  z'.  Rice,  4  Wheat.  246,  4  L.  Ed.  562; 

uniformity,  which  was  wholly  disregarded  Lincoln    v.    United    States,    202   U.    S.    484, 

in   the  former.     The   ruling  in  the   case   of  496,   50    L.    Ed.    1117. 

De    Lima    remained    unaffected,    and    con-  50.    Construction  of  president's  order. — 

trols   that  under   consideration.     And   this  Lincoln    v.    United    States,    197    U.    S.    410, 

is    so    notwithstanding    four    members    of  49    L.    Ed.    816,    citing    Dooley    v.    United 

the  majority  in  the  De  Lima  case  were  of  States,    182    U.    S.    222.    45    L.    Ed.    1074: 

opinion   that   Porto    Rico   did    not   become  Fourteen      Diamond      Rinn-s      v.       United 

,bv   the    cession    subjected    to   tlie    exercise  States,   183   U.    S.    176,   46   L.   Ed.   138. 

of    governmental    power    in    the    levy    of  51,    Pearrv  v.   Stranahan.  205  U.   S.   257, 

duties   unrestricted   bv  constitutional   limi-  o7o_  51  j^    k^i    7(1^    citin'^  Nrelv  7'    Hcnkel 

tr'tions.      Fourteen     Diamond      Rings      7'.  No.' 1.  180  U.  S.  109,  48  L.  Ed.  448;' De  Lima 

United    States,    183    U.    S.    176,    181,    46    L.  j,.    Bidwell,    182    U.    S.    1,    45    L.    Ed.    1041; 

E^'-    1^^-  ,         .,       .  ,  Ignited  States  v.   Rice,  4  Wheat.  246,  4  L. 

'>.%.    Effect  of  ratification  act   of   1902. —       p,]     5(50 

Lincoln    7'.    TTnitcd    States,    197    U.    S.    419,  '52.     Duty    upon    merchandise    imported 

429,  49  L.   Ed.   816.  into    United    States    during    its   occupation 

49.    Effect  of  insurrection  in   conquered  bv   the   enemy. — United    States   v.    Rice    4 

territory.— Dooley    v.    United    States,    182  Wheat.    246,    4    L.    Ed.    562,    cited    in    De 
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B.  Property  Subject  to  Duties — 1.  Foreign  Vessels. — Foreign  vessels 
arriving  in  this  country  were  not  dutiable  as  imports  under  the  tariff  act  of 
October  1,   1890.^-^ 

2.  Prohibited  Goods. — And  in  point  of  law,  no  duties,  as  such,  can  legally 
accrue  upon  the  importation  of  prohibited  goods ;  they  are  not  entitled  to  entry 
at  the  custom  house,  or  to  be  bonded ;  they  are,  ipso  facto,  forfeited,  by  the 
mere  act  of  importation.^^ 

3.  Salvaged  Goods. — It  has  never  been  decided  whether  or  not  goods  saved 
are  liable  for  duties.^^ 

4.  Duties  on  Prize  Goods. — Where  goods  are  brought  by  superior  force, 
or  by  inevitable  necessity,  into  the  United  States,  they  are  not  deemed  to  be 
so  imported,  in  the  sense  of  the  law,  as  necessarily  to  attach  the  right  to  duties.-'^*' 

C.  Rules  for  Classification  of  Merchandise — 1.  In  General. — In  order 
to  produce  uniformity  in  the  imposition  of  duties,  a  dutiable  classification  of 
articles  imported  must  be  ascertained  by  an  examination  of  the  imported  article 
itself,  in  the  condition  in  which  it  is  imported  irrespective  of  its  description 
by  the  importer  in  his  invoice,  and  not  by  its  intended  use.-^"  It  is  also  a  gen- 
eral rule  that  the  classification  of  an  article  for  duty  is  to  be  determined  as 
of  the  date  when  the  law  imposing  the  duty  was  passed.^^  But  the  fact  that, 
at  the  date  of  an  act  imposing  duties,  goods  of  a  certain  kind  had  not  been 
manufactured,  does  not  w^ithdraw  them  from  the  class  to  which  they  belong, 
when  the  language  of  the  statute  clearly  and  fairly  includes  them.  It  is  suffi- 
cient if  it  so  includes  them  according  to  commercial  understanding.'^^  So,  also, 
where  the  question  is  whether  an  article  is  dutiable  under  one  of  two  paragraphs 
of  the  tariff  act,  the  rule  is  that  this,  if  possible,  is  to  be  determined  by  ascer- 
taining whether  one  of  the  two  paragraphs  is  more  definite  in  its  application 
to  the  article  in  question   than   is  the  other.^*^ 


Lima  V.  Bidwell,  182  U.  S.  1,  181,  45  L. 
Ed.  1041,  and  reconciled  with  Fleming  v. 
Page,   9   How.   603,  13   L.   Ed.   276. 

53.  Foreign  vessels  jiot  dutiable  as 
"articles." — Xor  is  such  a  vessel  subject 
to  the  payment  of  light  money  under  § 
422.5  of  the   Revised   Statutes. 

54.  Prohibited  goods  not  dutiable. — 
McLane  v.  United  States,  6  Pet.  404,  8 
L.   Ed.  443. 

55.  Quaere?  Whether  salvaged  goods 
are  dutiable. — Pcisch  :■.  Ware,  4  Cranch 
347,  2  L.  Ed.  643.  See  the  title  SAL- 
VAGE. 

56.  Duties  on  prize  goods. — The  Brig 
Concord.  9  Cranch  3S7,  3  L.  Ed.  768.  See 
the   title   PRIZE,  vol.   9,   p.   744. 

If,  however,  such  goods  are  after- 
wards sold,  or  consumed,  in  the  country, 
or  incorporated  into  the  general  mass  of 
its  property,  they  become  retroactively 
liable  to  the  payment  of  duties.  The 
Brig  Concord,  9  Cranch  387,  3  L.  Ed. 
768.  But  if  the  goods  had  been  specific- 
ally restored,  and  withdrawn  from  the 
country,  they  would  be  exempt  from  du- 
ties. The  Xereide,  1  Wheat.  171,  4  L.  Ed. 
63,  reaffirming  The  Brig  Concord,  9 
Cranch   3S7,  3    L.    Ed.   768. 

57.  Dutiable  classification  ascertained 
from  condition  in  which  article  is  im- 
ported.—Worthinuton  V.  Robbins,  139  U. 
S.  337,  3.5  L.  Ed.  181;  Dwight  v.  Merritt, 
140  U.  S.  213,  219,  35  L.  Ed.  450;  United 
States  V.  Schoverling,  146  U.  S.  76,  82,  36 
L.    Ed.    893;    Cadwalader    v.   Jessup,    etc.. 


Paper  Co.,  149  U.  S.  350,  354,  37  L.  Ed. 
764;  Sonn  v.  Magone,  159  U.  S.  417,  421, 
40  L.  Ed.  203;  Magone  v.  Wiederer,  159 
U.  S.  555,  561,  40  L.  Ed.  258;  Tide  Water 
Oil  Co.  V.  United  States,  171  U.  S.  210, 
218>,   43    L.    Ed.    139. 

The  question  whether  sulphate  of 
potash  comes  within  the  term  "expressly 
used  for  manure"  in  the  tariff  act  of 
March  3,  1883,  c.  121,  is  to  be  determined 
at  the  time  of  importation.  Magone  v. 
Heller,  150  U.    S.   70,   37   L.   Ed.   1001. 

58.  Classification  determined  as  of  date 
of  passage  of  act. — Curtis  v.  Martin,  3 
How.  106,  109,  11  L.  Ed.  516;  American 
Net,  etc.,  Co.  v.  Worthington,  141  U.  S. 
468,  471,  35  L.  Ed.  821;  Rossman  v.  Hed- 
den,    145   U.    S.    561,   570,    36    L.    Ed.    817. 

59.  Goods  not  manufactured  at  date  of 
act. — \ewman  v.  Arthur,  109  U.  S.  132, 
138,  27  L.  Ed.  883,  approved  in  Pickhardt 
V.  Merritt,  132  U.  S.  252,  33  L.   Ed.  353. 

The  law  was  made  for  the  future;  and 
the  term  aniline  dyes  and  colors,  by  what- 
ever name  known,  included  articles  which 
shall  be  commercially  known,  whenever 
afterwards  imported,  as  aniline  dyes  and 
colors.  Pickhardt  v.  Merritt,  132  U.  S. 
252,  33  L.  Ed.  353,  following  Newman  v. 
.\rthur,  109   U.   S.   132,  27   L.   Ed.  883. 

60.  Whether  article  is  classified  under 
one  of  two  acts. — Fink  v.  United  States, 
170  U.  S.  584,  42  L.  Ed.  1153  (classifica- 
tion of  muriate  of  cocaine),  citing  Isaacs 
V.  Jonas,  148  U.  S.  648,  37  L.  Ed.  596; 
Bogle  V.  Magone,  152  U.  S.  623,  38  L. 
Ed.    574. 
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2.  Similitude  Clause — a.  In  General. — The  similitude  clause  of  the  tariff 
act  of  1909,  §  481,  which  is  substantially  a  reenactment  of  a  similar  section 
in  the  act  of  August  30,  1842.  provides:  That  each  and  every  nonenumerated 
article,  which  is  similar,  either  in  material,  quality,  texture,  or  the  use  to  which 
it  may  be  applied,  to  any  article  enumerated  in  this  section  as  chargeable  with 
duty,  shall  pay  the  same  rate  of  duty  which  is  levied  on  the  enumerated  article 
which  it  most  resembles  in  any  of  the  particulars  before  mentioned;  and  if 
any  nonenumerated  article  equally  resembles  two  or  more  enumerated  articles 
on  which  different  rates  of  duty  are  chargeable,  there  shall  be  levied  on  such 
nonenumerated  article  the  same  rate  of  duty  as  is  chargeable  on  the  article  which 
it  resembles  paying  the  highest  rate  of  duty ;  and  on  articles  not  enumerated, 
manufactured  of  two  or  more  materials,  the  duty  shall  be  assessed  at  the  high- 
est rate  at  which  the  same  would  be  chargeable  if  composed  wholly  of  the  com- 
ponent material  thereof  of  chief  value. *^^  But  this  similitude  clause  by  its  terms, 
applies  to  nonenumerated  articles  only;  it  is  not  applicable  to  enumerated  arti- 
cles. In  other  words  if  the  articles  fall  within  a  particular  paragraph  of  the 
tariff  act  they  cannot  be  held  to  be  nonenumerated  articles  and  taxed  by  simili- 
tude.'^- 

b.  Scope  of  Similitude  Clause. — To  place  articles  among  those  designated  as 
enumerated,  it  is  not  necessary  that  they  should  be  specifically  mentioned.  It 
is  sufificient  that  they  are  designated  in  any  way  to  distinguish  them  from  o^^lier 
articles.<^2     The  designation  of  a  cloth,  as  hair,  silk,  or  cotton,  depends  on  the 


61.  Similitude  clause. — In  other  words, 
although  not  specifically  enumerated,  it 
is  provided  for  under  the  name  of  the 
article  it  most  resembles.  If  nothing  is 
found  to  which  it  bears  the  requisite 
similitude,  then  an  inquiry  is  to  be  in- 
stituted as  to  its  competent  materials,  and 
a  duty  assessed  at  the  highest  rates 
chargeable  on  any  of  the  inaterials. 
Arthur  v.  Fox,  108  U.  S.  125,  128,  27  L. 
Ed.  675.  See,  also,  Stuart  v.  Maxwell, 
16  How.  150,  14  L.  Ed.  883. 

In  determining  the  rate  and  amount  of 
duties,  the  value  of  the  merchandise  is 
one  factor,  the  question  what  schedule  it 
properly  falls  under  is  another.  Hilton  v. 
Merritt,  110  U.  S.  97,  106,  28  L.  Ed.  83, 
cited  in  Aufifmordt  z'.  Hedden,  137  U. 
S.  310,  325,  34  L.  Ed.  674;  Erhardt  v. 
Schroeder,  155  U.  S.  124,  131,  39  L.  Ed.  94. 

Imported  sheepskins. — See  De  Forest 
V.   Lawrence,   13    How.   274,   14    L.    Ed.   143. 

Quilts  composed  of  cotton  and  eider- 
down or  silk  and  eiderdown. — See  Hart- 
ranft  f.  Sheppard,  125  U.  S.  337,  31  L. 
Ed.    763. 

Velours,  composed  of  cow  or  calf  hair, 
are  subject  to  the  duty  imposed  on  manu- 
facturers of  goats'  hair  and  cotton.  "To 
say  that  goods  made  of  cow  or  calf  hair 
and  cotton,  which  were  in  all  respects 
like  goods  made  of  goats'  hair  and  cotton, 
and  applied  to  the  same  uses,  often  bear- 
ing the  same  name  in  commerce,  were  to 
be  dutiable  at  one  rate  as  manufactures 
of  cotton,  when  the  goats'  hair  goods 
were  assessed  at  a  much  higher  rate, 
'would  be  to  encourage  evasions  of  the 
descriptive  terms  in  the  tariff  laws  "by 
some  trifling  or  colorable  change  in  the 
fabric  or  some  of  its  incidents."'"  Arthur 
7'.  Fox,  108  U.  S.  125,  129,  27  L.  Ed.  675, 
distinguishing     Stuart      7'.      ^Ma.xwell,      16 


How.  150,  14  L.  Ed.  883;  Murphy  v.  Arn- 
son,  96  U.  S.  131,  24  L-  Ed.  773;  Arthur 
V.  Herman,  96  U.  S.  141,  24  L.  Ed.  812. 
See  this  case  commented  on  in  Hernnan 
V.  Arthur,  127  U.  S.  363,  368,  32  L.  Ed. 
186. 

Carbon  sticks. — See  United  States  v. 
Downing.   201   U.   S.   354,   50   L.    Ed.   586. 

62.  Similitude  clause  applies  only  to 
nonenumerated  articles. — Arthur  v.  Un- 
kart,  96  U.  S.  118,  120,  24  L.  Ed.  768; 
.Arthur  V.  Sussfield,  96  U.  S.  128,  24  L. 
Ed.  772;  Arthur  v.  Butterfield,  125  U.  S. 
70,  31  L.  Ed.  643;  Mason  v.  Robertson, 
139  U.  S.  624,  35  L.  Ed.  293;  Rossman  v. 
Hedden,  145  U.  S.  561,  36  L.  Ed.  817.  See, 
also,  Stuart  v.  IMaxwell,  16  How.  150,  14 
L.   Ed.   883. 

63.  General  scope  of  similitude  clause. 
—Arthur  z'.  Sussfield,  96  U.  S.  t28.  24  L. 
Ed.  772;  Arthur  v.  Butterfield,  125  U.  S. 
70,  76,  31  L.  Ed.  643;  Mason  z:  Robert- 
son, 139  U.  S.  624,  626,  627,  35  L.  Ed. 
293;  Liebenroth  ?'.  Robertson,  144  U.  S. 
35,  36  L.  Ed.  336;  Rossman  z\  Hedden, 
145  U.  S.  561,  36  L.  Ed.  817;  Jungc  z: 
Hedden,  146  U.  S.  233,  238,  36  L.  Ed,  953. 
See,  also,  Arthur  v.  Fox,  108  U.  S.  125,  27 
L.   Ed.   675. 

"India  rubber  shoes,"  being  provided 
for  as  slides,  a  subsequent  clause,  mak- 
ing certain  articles  free  which  were  un- 
manufactured, and  not  enumerating  shoes 
among  them,  cannot  be  presumed  to  em- 
brace or  refer  to  any  thing  already  pro- 
vided for.  Lawrence  z'.  Allen,  7  '  How. 
785.   791,    12    L.    Ed.   913. 

Thus  tlic  words  "manufactures  of  which 
steel  is  a  component  part,"  and  "manu- 
factures of  which  glass  is  a  component 
part,"  have  been  held  a  sufficient  designa- 
tion to  render  the  goods  enumerated  ar- 
ticles   under    the    statute,    and    take    them 
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predominance  of  such  article  in  its  composition,  and  not  upon  absence  of  any 
other  material.^-*  But  because  an  article  cannot  be  applied  to  any  other  use 
than  that  to  v/hich  another  article  is  applied,  or  because  it  is  adaptable  to  sale 
as  a  substitute  for  another  article,  this  is  not  sufficient  upon  which  to  base  a 
similitude  between  the  two.     This  similitude  must  be  substantial.*'^ 

c.  Meaning  of  Words  "of  Similar  Description."— Tho.  phrase,  goods  "of  a 
similar  description,"  is  not  a  technical  term.*^^  The  statute  does  not  contemplate 
that  goods  classed  under  the  words  "of  similar  description"  shall  be  in  all  re- 
spects the  same.  If  it  did,  these  words  would  be  unnecessary.  They  were 
intended  to  embrace  goods  like,  but  not  identical  with,  other  goods."^  Accord- 
ino-ly,  where  the  question  at  issue  is  whether  the  imported  goods  come  within 
the  meaning  of  the  terms  "goods  of  similar  description,"  as  used  in  the  tariff 
acts,  the  rule  is  that  if  they  are  similar  in  product,  in  adaptation  to  uses,  arid 
in  uses,  they  are  of  similar  description,  even  though  in  commerce  they  may  be 
classed   as   different  articles. ^^ 


out  of  the  similitude  clause.  Arthur  v. 
Sussfield,  96  U.  S.  128.,  24  L-  Ed.  772; 
Arthur  v.  Butterfield,  125  U.  S.  70,  76,  31 
L.    Ed.   643. 

So  the  description,  "manufactures  com- 
posed wholly  of  cotton,"  or  even  "manu- 
factures of  cotton,"  has  been  held  to  be 
a  sufficient  enumeration.  Stuart  v.  Max- 
well, 16  How.  150,  14  L.  Ed.  883;  Fisk  v. 
Arthur,  103  U.  S.  431,  36  L.  Ed.  520.  See, 
also,  Hartranft  v.  Meyer,  135  U.  S.  237, 
34  L.  Ed.  110;  Mason  v.  Robertson,  139 
U.   S.   624,  627,   35   L.   Ed.  293. 

"Upon  the  same  principle,  'manufac- 
tures of  hair'  must  be  held  a  sufficient 
designation  to  place  such  manufactures 
among  the  enumerated  articles."  Arthur 
V.  Butterfield,  125  U.  S.  70,  76,  77,  31  L. 
Ed.  643;  Mason  v.  Robertson,  139  U.  S. 
624.  627,  35  L.  Ed.  293;  Liebenroth  v. 
Robertson,  144  U.  S.  35,  40,  36  L.  Ed. 
336. 

In  1872,  A.  imported  certain  goods 
n-ianufactured  of  cattle  hair  and  cotton, 
the  latter  not  being  the  component  part 
of  chief  value.  Held,  that,  under  the 
last  paragraph  of  the  sixth  section  of  the 
act  of  June  30,  1864  (13  Stat.  209),  they 
were  subject  to  a  duty  of  thirty-five  per 
cent  ad  valorem.  Arthur  v.  Herman,  96 
U.    S.   141,  24   L.   Ed.   812. 

Bichromate  of  soda  is  an  enumerated 
article. — See  Mason  v.  Robertson,  ir;o  U. 
S.  624,  35  L,.  Ed.  293.  See.  also,  Lieben- 
roth V.  Robertson,  144  U.  S.  35,  40,  36  L. 
Ed.   336. 

64.  Arthur  v.  Butterfield,  125  U.  S.  70, 
75,   31   L.    Ed.   643. 

65.  Similitude  must  be  substantial. — 
Murphv  V.  Arnson,  96  U.  S.  131,  24  L. 
Ed.    77'; 

66.  Words  "of  similar  description"  not 
technical. — Greenlcaf  v.  Goodrich,  101  U. 
S.  2TS,  285,  25  L.  Ed.  845;  Cadwalader  v. 
Zeh.  151   U.   S.   171.  38   L.   Ed.   115. 

67.  Goods  may  be  similar  without  be- 
ing identical. — Grecnlcnf  v.  Goodrich,  101 
U.    S.    278.    2S3,    25    L.    Ed.    S45. 

68.  Classification  cf  goods  in  commerce 
immaterial. — Schmiedcr  v.  Barney,  113  U. 
S  fi^.i.  28  L.  Ed.  1130.  citing  Greenlcaf  v. 
Goodrich,   101   U.   S.  278,  25   L.    Ed.   845. 


In  Greenlcaf  v.  Goodrich,  101  U.  S.  278, 
25  L.  Ed.  845,  decided  by  the  court  at  the 
October  term,  1879,  after  the  trial  below 
in  the  present  case,  it  was  held  that  it 
was  not  error  to  charge  the  jury  (p.  283) 
"that  the  similarity  referred  to  in  the  ex- 
pression 'goods  of  similar  description,'  in 
the  act  of  1862,  is  a  similarity  in  respect 
to  the  product,  and  its  adaptation  to  uses, 
and  to  its  uses,  and  not  merely  to  the 
process  by  which  it  was  produced,  and 
that  if  a  class  of  goods  were  not,  in 
1862,  commercially  known  as  delaines,  it 
does  not  follow  that  they  were  not  goods 
of  similar  description,  within  the  mean- 
ing of  the  statute;"  or  to  charge  that 
"these  words  are  to  be  taken  and  under- 
stood in  their  popular  and  received  import, 
as  generally  understood  in  the  com- 
mrnity  at  large  at  the  time  of  the  pas- 
sat^e  of  the  act."  Schmieder  v.  Barney, 
IK]    U.    S.    645,   646,   28    L.    Ed.    1130. 

Some  common  characteristics  are  of 
much  more  importance  than  others  in 
determining  resemblances.  Greenlcaf  v. 
Goodrich,  101  U.  S.  278,  282,  25  L.  Ed. 
84.%. 

Aniline  dyes. — It  is  proper  to  instruct 
the  jury  that  if  the  articles  did  not  fall 
within  the  class  of  aniline  dyes,  then  the 
nuestion  would  be  whether  any  of  them 
bore  a  similitude,  either  in  material, 
quality,  texture,  or  the  use  to  which  it 
may  be  applied,  to  what  were  known  as 
aniline  dyes  at  the  time  the  Revised  Stat- 
utes were  enacted;  and  that  the  inere  ap- 
plication to  the  dyein?  of  fabrics  would 
not  create  the  similitude,  but  if  there  was 
a  similitrdc  in  the  mode  of  use,  a  simili- 
tude in  the  same  kind  of  dveing,  produc- 
ing the  same  colors  in  substantially  the 
same  wav  so  as  to  take  the  place  of 
aniline  dj^es  in  use.  there  would  be  a 
similitude  in  use.  Nor  is  it  error  to  re- 
fuse to  instruct  the  jury  in  respect  to 
similitude  of  quality,  that  the  mere 
quality  of  producing  color,  or  dyeing,  is 
not  a  suTficient  similitude  to  warrant  the 
jury  in  finding  a  verdict  by  reason  of 
similitude.  Nor  is  it  error  to  refuse  "the 
request  to  charge,  that,  if  the  jury  should 
find  t'^it  nnv  one  of  the  articles  was  used 
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d.  Meaning  of  Expression  "Not  Otherwise  Proz-ided  for." — The  expression 
"not  otherwise  provided  for"  has  reference  to  the  provisions  of  that  act,  and  not 
to  those  of  some  previous  act.*'^ 

e.  Hoii'  Fact  of  Similitude  Determined — (1)  By  Experts. — The  opinions  of 
the  collector  of  the  port  and  of  the  board  of  official  appraisers  are  no  more 
admissible  on  this  question  than  those  of  any  other  competent  experts/*' 

(2)  Question  for  the  Jury. — Questions  of  similitude  are  for  the  juryJ^  But 
in  another  case  it  was  said  that  the  question,  whether  certain  imported  goods 
were  similar  to  certain  other  goods  described  in  the  revenue  law,  for  the  pur- 
poses of  customs  duties,  is  a  mixed  question  of  law  and  fact,  and  cannot,  by 
the  mere  charge  of  the  court,  be  wholly  withdrawn   from  the  jury  J  2 

f.  Articles  Manufactured  from   Tiuo   or  More  Materials — (1)    /;/   General. 

On  all  articles  manufactured  from  two  or  more  materials  the  duty  shall  be 
assessed  at  the  highest  rates  at  which  the  component  material  of  chief  value 
may  be  chargeable.''^     This  section  has  been  invoked  to  determined  the  classifi- 


as  a  substitute  and  in  place  of  cochineal, 
and  not  as  a  substitute  for  any  aniline 
dye  known  at  the  time  of  its  introduc- 
tion, the  plaintiffs,  as  to  that  branch  of 
the  case,  were  entitled  to  a  verdict." 
Pickhardt  v.  Merritt,  132  U.  S-  252,  259, 
33   L.    Ed.   353. 

69.  Meaning  of  expression  "not  other- 
wise provided  for." — Smythe  z>.  Fiske,  23 
Wall.  374,  23  L.  Ed.  47;  Movius  v. 
Arthur,  95  U.  S.  144,  24  L.  Ed.  420;  Solo- 
mon V.  Arthur,  102  U.  S.  208,  212,  26  L. 
Ed.  147;  Arthur  v.  Butterfield,  125  U.  S. 
70,  76,  31  L.  Ed.  643;  Arthur  z:  Victor, 
]27    U.    S.    572,    576,   32    L.    Ed.    201. 

Classification  of  skins. — Smythe  v. 
Fiske,  23  Wall.  374,  23  L.  Ed.  47;  Movius 
V.  Arthur,  95  U.   S.   144.  24  L.  Ed.  420. 

70.  Proof  of  similitude  by  experts. — 
Schmieder  v.  Barney,  113  U.  S.  645,  648, 
28   h.    Ed.    1130. 

The  phrase  "of  similar  description"  is 
not  a  technical  or  commercial  term,  and 
while  it  may  be  competent  to  ask  mer- 
chants and  importers  what  the  words  in 
the  act  of  July  14,  1862,  c.  163,  "goods  of 
similar  description  to  delaines,"  were 
commercially  understood  to  mean,  they 
could  not  be  asked  whether  in  their  opin- 
ion the  goods  in  question  were  of  similar 
description  to  delaines.  Cadwalader  v. 
Zeh,  151  U.  S.  171.  38  L.  Ed.  115,  citing 
Greenleaf  v.  Goodrich,  101  U.  S.  278,  25 
L.  Ed.  845;  Schmieder  v.  Barney,  113  U. 
S.   645,   28   L.    Ed.    1130. 

71.  Similitude  question  for  jury. — Wills 
V.  Russell,  100  U.  S.  621,  25  L.  Ed.  607; 
Herrman  v.  Arthur,  127  U.  S.  363,  32  L. 
Ed.    186. 

Whether  poil  de  chevres,  reps,  plaids, 
lustres.  Saxony  dress-goods  of  similar  de- 
scription to  delaines. — See  Greenleaf  v. 
Goodrich.   101    U.    S.   278,  25    L.    Ed.   845. 

Jute  rejections. — The  jury  were  in- 
structed that  it  was  for  them  to  find 
"whether  or  not  jute  rejections  were  of 
a  class  of  noncniimeratod  vegctnble  snb- 
stances  similar  to  the  enumerated  articles 
in  §  11  of  the  act  of  July  14,  1S62.  Tf  they 
were,  then  the  duty  was  properly  as- 
sessed; if  not,  then  their  verdict  must  be 


for  the  plaintiff."  Held,  that  the  instruc- 
tion was  proper.  Wills  v.  Russell.  100  U. 
S.   621,  25  L.   Ed.   607. 

Goods  made  of  calf  hair  and  cotton. — 
See  Herrman  v.  Arthur,  127  U.  S.  363,  32 
L.  Ed.  186,  where  it  was  held  error  for 
the  court  to  direct  a  verdict  for  the  de- 
fendant on  a  question  of  similitude  which 
should  have  been  submitted  to  the  jury. 
Commenting  on  Arthur  v.  Fox,  108  U.  S. 
125,    27    h.    Ed.    675. 

72.  Similitude  mixed  question  of  law 
and  fact.— Barney  v.  Schmeider,  9  Wall. 
248,    19    L.    Ed.    648. 

73.  Classification  of  articles  manufac- 
tured from  two  or  more  materials. — 
Arthur  7'.  Fox,  108  U.  S.  125,  27  L.  Ed. 
675;  Hartranft  v.  Meyer,  135  U.  S.  237, 
34  E.  Ed.  110;  Liebenroth  v.  Robertson, 
144  U.  S.  35,  36  L.  Ed.  336;  Seeberger  v. 
Hardy,  150  U.  S.  420,  37  L.  Ed.  1129,  quot- 
ing §  2499  of  the  Act  of  March  3,  1883; 
Erhardt  v.  Steinhardt.  153  U.  S.  177,  181, 
38   L.    Ed.   678. 

Act,  1842,  not  repealed  by  act  of  1846. 
— See  Stuart  z>.  Maxwell,  16  How.  150,  14 
L.    Ed.    883. 

Articles  "manufactured  from  two  or 
more  materials." — Section  6  of  the  act  of 
March  3,  1883.  changed  the  duty  on  "all 
articles  manufactured  from  two  or  more 
materials,"  from  a  duty,  "at  the  highest 
rates  at  which  any  of  its  component  parts 
may  be  chargeable,"  to  a  duty,  "at  the 
highest  rates  at  which  the  component  ma- 
terial of  chief  value  may  be  charsreable." 
There  was  clearly  a  new  classificatior 
provided  for  as  to  "all  articles  manufac 
tured  from  two  or  more  materials," 
based  upon  the  highest  rate  charge- 
able on  "the  component  material  of 
chief  value;"  and  the  further  new  pro- 
vision was  added,  imposing  the  highest 
rate  of  duty  where  two  or  more  rates  of 
duty  were  applicable  to  an  article.  This 
last  provision  was  not  properly  appli- 
cable, under  §  2499,  to  an  article  "mnnu- 
factnrcd  from  two  or  more  materials," 
and  it  had  sufficient  scope  if  applied  to 
articles  not  mnntifact'ired  from  two  or 
more  materials,  but  still   prima  facie  sub- 
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cation  of  nitro-benzole,  manufactured  from  benzole  and  nitric  acid,'^^  album, 
books  manufactured  from  paper  and  leather/ ^  rosaries,  made  of  beads,  glass 
and  metal,"*^  and  articles  composed  of  silk,  cotton  and  wool."'''  As  opera  glasses 
are  a  combination  of  three  materials,  namely,  glass,  metal,  and  shell,  they  are 
dutiable  under  this  section."**  It  mu."  always  be  borne  in  mind,  however,  that 
this  section  does  not  apply  to  any  enumerated  articles,  but  applies  only  to 
nonenumerated    articles."^ 

(2)  Meaning  of  "Articles  Manufactured." — Where  the  original  elements  of 
a  chemical  are  fluids,  and  the  manipulation  and  the  materials  blending  with  each 
form  a  union,  this  is  as  much  a  manufacture  within  the  meaning  of  the  simili- 
tude clause  as  where  the  materials  are  mechanically  joined  together.^^  The 
fact  that  the  identity  of  the  original  article  or  articles  is  lost,  and  that  a  new 
form  or  a  new  character  is  assumed,  is  not  material  in  determining  whether, 
within  the  popular  idea,  as  embodied  in  the  customs  act,  the  article  in  question 
is   a   manufacture    from    its   original   elements. ^^ 

g.  Hozv  Value  of  Component  Materials  Estimated. — In  estimating  the  value 
of  the  component  materials  of  which  a  certain  manufactured  article  is  made, 
the  value  of  the  materials  shall  be  taken  in  the  condition  that  nothing  remains 
to  be  done  upon  them  by  the  manufacturer  except  putting  them  together  in 
the  completed  article,  and  not  in  the  raw  and  unmanufactured  condition  in 
which  the  manufacturer  receives  them,  and  before  their  respective  values  have 
been  enhanced  by  work  expended  upon  them.^^  j^-  ^y^s  held  that  the  act  of 
1890  providing  that  "the  value  of  each  component  material  shall  be  determined 
by  the  ascertained  value  of  such  material  in  its  condition  as  found  in  the  arti- 
cle," is  simply  declaratory  of  pre-existing  law.^^ 

3.  Use  of  Article  as  Deter^iining  Classification — a.  In  General. — \Miere 
there  is  any  doubt  as  to  the  classification  of  an  imported  article,  the  use  for 
which  it  is  designed  is  an  important  element  in  determining  its  classification.^^ 


ject  to  "two  or  more  rates  of  duty." 
Liebenroth  v.  Robertson,  144  U.  S.  35,  39, 
36  L.  Ed.  336.  See,  also,  Hartranft  v. 
Meyer,  135  U.   S.  237,  34  L.   Ed.   110. 

74.  Murphy  v.  Arnson,  96  U.  S.  131, 
24   L.   Ed.   773. 

75.  Liebenroth  v.  Robertson,  144  U. 
S.  35,  39,  36  L.  Ed.  336,  cited  in  Seeberger 
V.  Schlesinger,  152  U.  S.  581,  588,  38  L. 
Ed.   560. 

76.  Benziger  r.  Robertson,  122  U.  S. 
211,   212,   30    L.    Ed.    1149. 

77.  Article  composed  of  silk,  cotton  and 
wool.— Hartrantt  v.  Meyer,  135  U.  S.  237, 
239,  34  L.  Ed.  110;  Liebenroth  v.  Robert- 
son, 144  U.  S.  35,  40,  36  L.  Ed.  336;  Fisk 
T.  Arthur,  103  U.  S.  431.  36  L.  Ed.  520; 
Arthur  z:  Fox,  108  U.  S.  125,  129,  27  L. 
Ed.   075. 

78.  Opera  glasses. — Seeberger  v.  Hardy, 
150  U.  S.  420,  37  L.  Ed.  1129;  Seeberger 
V.  Schlesinger,  1.52  U.  S.  581,  38  L.  Ed. 
560,  following  Aloe  v.  Churchill,  44  Fed. 
Rep.    50. 

79.  Section  only  applies  to  none- 
numerated  articles. — TUn/.i.i^er  z:  Robert- 
son, 122  U.  S.  211,  213,  30  L.  Ed.  1149; 
Hartranft  v.  M.yer,  135  U.  S.  237,  34  L. 
Ed.    110. 

Classification  of  ribbons  used  to  orna- 
ment bonnets. — In  Hartranft  v.  Langfeld, 
125    U.    S.    128,   31    L.    Ed.    672. 

80.  Meaning  of  "articles  manufac- 
tured."—  Murphy  v.  Arnson,  96  \J.  S.  131, 
24   L.   I'.d.   773. 

Nitro-benzcle    is    a    manufacture    of    or 


from  benzole  and  nitric  acid.  Murphy  v. 
Arnson,  96  U.  S.  131,  24  L.  Ed.  773,  cit- 
ing Meyer  v.  Arthur,  91  U.  S.  570,  23  L. 
Ed.    455. 

81.  Murphy  v.  Arnson,  96  U.  S.  131, 
134,    24    L.    Ed.    773. 

Beer  may  well  be  said  to  be  manufac- 
tured from  malt  and  other  ingredients, 
whiskey  from  corn,  or  cider  from  apples. 
jMurphy  v.  Arnson,  96  U.  S.  131,  134,  24 
L.    Ed.    773. 

82.  How  value  of  component  materials 
estimated. — Seeberger  z\  Hardy,  150  U.  S. 
420,   37   L.   Ed.    1129    (opera   glasses). 

83.  Seeberger  v.  Hardy,  150  U.  S.  420, 
;7   L.   Ed.   1129. 

84.  Use  of  article  as  determining  classi- 
fication.— Robertson  v.  Oelschlaeger,  137 
U.    S.    436,    34    L.    Ed.    744. 

But  all  the  various  questions  of  utility 
and  adaptation  of  the  merchandise  im- 
ported are  not  supposed  to  enter  into  the 
decision  of  the  collector  in  determining 
its  dutiable  classification,  under  the  rule 
in  Worthington  z:  Robbins.  139  U.  S.  337, 
35  L.  Ed.  181.  Dwight  z:  Merritt,  140  U. 
S.    213.    219.   35    L.    Ed.   450. 

Goods  used  for  lining  hats  and  bon- 
nets— Act  of  1883.— See  Hartranft  z\ 
Aleyer,  149  U.  S.  544,  37  L.  Ed.  841,  fol- 
lowing Cadwalader  z\  Wanamaker,  149  U. 
S.    532,    37    L.    Ed.   837. 

Ribbons  used  chiefly  for  ornamenting 
hats  and  bonnets— Act  of  1883.— Hart- 
ranft v.  Langfeld,  125  U.  S.  128,  31  L.  Ed. 
(i72. 
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For  example,  whether  certain  articles,  such  as  barometers,  are  philosophical  ap- 
paratus or  merely  nonenumerated  manufactured  articles  composed  wholly  or  in 
part  of  metal,  is  to  be  determined  by  ascertaining  whether  they  are  used  wholly 
or  mainly  in  carrying  on  observation  of  a  philosophical  character  or  merely  in 
the  practice  of  the  arts.^^  But  where  use  becomes  a  criterion  in  determining 
the  classification  of  an  article  under  the  tariff  laws,  it  is  well  settled  that  exclu- 
sive use  is  not  the  proper  test  to  apply.  But  chief  use  is  the  proper  guide  to  be 
followed,  and  chief  use  is  to  be  ascertained  by  that  which  is  commonly,  prac- 
tically and  generally  done,  and  is  not  to  be  overthrown  by  an  occasional  ex- 
ception for  practical  or  experimental  purposes. ^^ 

b.  Questions  of  Lazv  and  Fact. — The  determination  of  the  question  as  to  what 
is  the  chief  use  to  which  an  article  is  put,  is  for  the  jury.^" 

4.  ManuFacturijs  Composed  of  Mixed  Materials. — The  fact  that  certain 
goods  belong  to  the  class  of  mixed  goods,  or  of  goods  made  of  mixed  materials, 
does  not  stamp  them  with  the  name  of  mixed  goods ;  for  the  same  description 
is  applicable  to  many  other  kinds  of  goods,  all  having  different  names.  It  is  not 
their  names ;    it  is  merely  their  description.^^ 

5.  Components  oe  Raw  Material. — Simply  because  an  article  is  produced 
from  a  given  raw  material  does  not  make  it  dutiable  as  a  component  of  such 
material. ^^ 

6.  Effect  of  Mingling  Goods  of  Different  Qualities  and  Values — a.  In 
General. — The  general  policy  of  the  law  is  indicated  in  the  statutory  require- 
ments that  where  goods  of  different  qualities  or  different  values  are  mingled,  or 
are  composed  of  material  of  different  values,  the  highest  rate  of  duty  shall  be 
imposed,  as  in  the  familiar  instances  of  the  classification  of  articles  composed 
of  two  or  more  materials,  at  the  rate  of  duty  charged  on  the  component  material 
of  chief  value. ^^ 

b.  Mingling  Free  and  Dutiable  Goods. — And  if  free  and  dutiable  goods  are 
mingled  in  the  same  importation,  the  importer  must  segregate  from  the  rest 
those  entitled  to  free  entry. ^^ 


85.  Robertson  v.  Oelschlaeger,  137  U. 
S.   436,  34   L.   Ed.   744. 

86.  Chief  use  and  not  exclusive  use  the 
proper  guide. — Magone  v.  Wiederer,  159 
U.  S.  555,  40  L.  Ed.  258,  citing  and  fol- 
lowing Magone  v.  Heller,  150  U.  S.  70, 
37  E.  Ed.  1001,  and  discussing  this  case  at 
great   length. 

It  is  the  predominant  use  to  which  ar- 
ticles are  applied  that  determines  their 
character.  Hartranft  v.  Langfeld,  125  U. 
S.   128,  130,  31   L.   Ed.   672. 

87.  Question  of  chief  use  is  for  the 
jury.— Magone  v.  Heller.  150  U.  S.  70,  37 
L.  Ed.  1001;  Walker  v.  Seeberger,  149  U. 
S.  541,  37  L.  Ed.  SIO,  (Trimmings  used 
exclusively  or  chiefly  for  hats  and  bonnets 
for  the  making  or  ornamenting  thereof, 
held  dutiable  under  clause  providing  for 
hats    and    materials    therefor.) 

88.  Manufactures  composed  of  mixed 
materials. — The  ruling  in  Solomon  v.  .\r- 
thur,  102  U.  S.  208,  26  L.  Ed.  147.  that 
goods  made  of  mixed  materials  were  not 
dutiable  under  the  mixed-material  clause 
of  the  twenty-second  section  of  the  act 
of  March  2,  1861,  c.  102  (12  Stat.  192),  if 
they  came  properly  within  any  other  de- 
scription found  in  the  tariff  acts,  reaf- 
firmed. Fisk  V.  Arthur.  103  U.  S.  431,  36 
L.  Ed.  520.  Sec.  also.  Greenleaf  7'.  Good- 
rich,   101    U.    S.   278,   25    L.    Ed.   845. 

89.  Thus  it  was  held  that  the  fact  that 


artificial  flowers  were  a  manufacture  of 
cotton  did  not  determine  .that  they  were 
dutiable  as  components  of  cotton.  Arthur 
V.  Rheims,  96  U.  S.  143,  24  L.  Ed.  813. 
The  same  was  held  to  be  true  of  india- 
rubber  goods.  Arthur  v.  Davies,  96  U. 
S.  132,  24  L.  Ed.  810.  And  of  the  steel 
forming  a  part  of  spectacles.  Arthur  v. 
Sussfield,  96  U.  S.  128,  24  L-  Ed.  772. 
And  of  lithographs  printed  from  paper. 
No  one  would  contend  that  a  picture  by 
an  eminent  artist  painted  on  canvas  would 
be  subject  to  duties  as  a  manufacture  of 
flax.  Or  that  a  line  engraving  of  a  high 
order  of  merit  would  come  under  the 
head  of  a  manufacture  of  paper,  .\rthur 
c'.   Moller,  97  U.  S.  365,  367,  24  E.  Ed.  1046. 

90.  Mingling  goods  of  different  quali- 
ties and  value. — United  States  r.  Ranlctt, 
172    U.    S.    133,    144,   43    L.    I'.d.    393. 

91,  Mingling  free  and  dutiable  goods. 
—United  States  v.  Ranlctt,  172  U.  S.  133, 
43    L.    Ed.   393. 

Moreover,  where  merchandise  liable  in 
large  part  to  duty  is  entered  as  exempt 
therefrom,  the  collector  has  the  right  to 
assume  that  the  mingling  was  intentional 
and  with  design  to  evade  the  revenue 
laws;  and  hence  even  where  the  confusion 
of  goods  is  accidental  or  not  fraudulent 
in  fact,  and  forfeiture  is  not  incurred,  it 
yet  devolves  on  the  importer  to  show 
what  part  of  the  whole  he  contends  should 


874 


REVENUE  LAWS. 


7.  Commercial  Signification  of  Language  in  Tariff  Laws— a.  In  Gen- 
eral.— Laws  imposing  duties  on  importation  of  goods  are  intended  for  practical 
use  and  application  by  men  engaged  in  commerce. ^^  Hence  it  is  a  cardinal  rule 
that,  in  fixing  the  classification  of  goods  for  the  payment  of  duties,  the  name  or 
designation  of  the  goods  is  to  be  understood  in  its  known  commercial  sense,  and 
that  their  denomination  in  the  market  when  the  law  was  passed  will  control 
their  classification  without  regard  to  their  scientific  designation,  the  material  of 
which  they  may  be  made  or  the  use  to  which  they  may  be  applied,"-^-^  unless 
congress  has  clearly  manifested  a  contrary  intention,^'*  or  unless  there  is  some- 
thing else  in  the  law  which  restrains  the  operation  of  this  rule.^^  And  this  is 
true,  although  the  commercial  sense  may  not  be  scientifically  correct;  and  it  is 
to  be  presumed   that  congress   so  used  and   intended  them  to  be  understood.^^ 


not   be   taxed.     United    States   v.    Ranlett, 
172    U.    S.    133,    146,    43    L.    Ed.    393. 

Where  bags  of  foreign  manufacture  and 
of  American  manufacture  are  all  indis- 
criminately mingled  together,  no  attempt 
being  made  on  entry  or  afterwards  to  sep- 
arate from  these  enormous  totals  of  goods 
of  the  same  class  those  claimed  to  be  re- 
lieved from  duty  accompanied  by  the 
proof  establishing  such  indulgence,  the 
highest  rate  of  duty  may  be  imposed. 
United  States  v.  Ranlett,  172  U.  S.  133,  43 
L.    Ed.    393. 

92.  Elliott  V.  Swartwout,  10  Pet.  137,  9 
L.    Ed.    373. 

93.  Designation  of  goods  to  be  under- 
stood in  commercial  sense. — Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430,  438,  6 
L.  Ed.  128;  United  States  v.  One  Hundred 
and  Twelve  Casks  of  Sugar,  8  Pet.  277,  8 
L.  Ed.  944;  Elliott  v.  Swartwout,  10  Pet. 
137,  151,  9  L.  Ed.  373;  Goat,  etc..  Import 
Co.  V.  United  States,  206  U.  S.  194,  51  L. 
Ed.  1022;  Curtis  v.  Martin,  3  How.  106, 
11  L.  Ed.  516;  Arthur  v.  Morrison,  96  U. 
S.  108,  24  L.  Ed.  764;  Arthur  v.  Lahey, 
96  U.  S.  112.  113,  114,  118,  24  L.  Ed.  766; 
Swan  V.  Arthur,  103  U.  S.  597,  26  L.  Ed. 
525;  Barber  v.  Schell,  107  U.  S.  617,  623, 
27  L.  Ed.  400;  Schmieder  v.  Barney,  113 
U.  S.  645,  28  L.  Ed.  1130;  Worthington 
V.  Abbott,  124  U.  S.  434,  436,  31  L.  Ed. 
494;  Arthur  v.  Butterfield,  125  U.  S.  70, 
75,  31  L.  Ed.  643;  Robertson  v.  Salomon, 
130  U.  S.  412,  415,  32  L.  Ed.  995;  Pick- 
hardt  v.  Merritt,  132  U.  S.  252,  257,  33 
L.  Ed.  353;  Seeberger  v.  Cahn,.137  U.  S. 
95,  97,  34  L.  Ed.  590;  American  Net,  etc., 
Co.  V.  Worthington,  141  U.  S.  468,  471, 
35  L.  Ed.  821;  Hedden  v.  Richard.  149  U. 
S.  346,  348,  349,  37  L.  Ed.  763;  Bogle  v. 
Magone,  152  U.  S.  C23,  38  L.  Ed.  574, 
Cadwalader  v.  Zeh,  151  U.  S.  171.  38  L. 
Ed.  115;  Dejonsre  v.  Magone,  159  U.  S. 
562,  40  L.  Ed.  260;  United  States  v.  Buf- 
falo, etc..  Fuel  Co.,  172  U.  S.  3.no.  43  L. 
Ed.  469;  Maddock  v.  Magone,  152  U.  S. 
368,   38   L.    Ed.   482. 

It  has  become  a  settled  rule,  in  the  in- 
terpretation of  revenue  statutes,  to  cmstriie 
the  language  adopted  by  the  legislature, 
and  particularly  in  the  denomination 
of  articles,  according  to  the  commercial 
understanding  of  the  terms  used.  Elliott 
V.    Swartwout,    10    Pet.    137,    151,   9   L.    Ed. 


373;    Tyng  v.    Grinnell,   92   U.    S.    467,   470, 

23  L.    Ed.  733. 

The  rule  to  be  followed  in  the  con- 
struction of  revenue  statutes  in  cases  like 
this  is  well  settled  in  the  federal  supreme 
court.  It  is  that  the  descriptive  terms 
applied  to  articles  of  commerce  shall  be 
understood  according  to  the  acceptation 
given  to  them  by  commercial  men  in  our 
own  ports  at  the  time  of  the  passage  of 
the  act  in  which  they  are  found.  Arthur 
V.  Cumming,  91  U.  S.  362,  363,  23  L.  Ed. 
438,  citing  Two  Hundred  Chests  of  Tea, 
9  Wheat.  430,  6  L.  Ed.  128;  Elliott  v. 
Swartwout,  10  Pet.  137,  151.  9  L.  Ed.  373; 
Curtis  V.   Martin,  3  How.  106,  11   L.  Ed.  510. 

It  is  well  settled  that  a  designation  of 
an  article  of  commerce  by  merchants  and 
importers,  when  clearly  established,  de- 
termines the  construction  of  a  revenue 
law  when  that  article  is  mentioned.  It 
was  so  held  in  Arthur  v.  Morrison,  96  U. 
S.  108,  24  E.  Ed.  7i54,  and  in  many  other 
cases,  which  are  cited  in  the  opinion  of 
the  court  in  that  case.  Arthur  v.  Butter- 
field,    125   U.    S.   70,  75,   31    L.   Ed.   643. 

Whether  a  particular  article  is  desig- 
nated by  one  name  or  another  in  the 
country  of  its  origin,  or  whether  it  is  a 
simple  or  mixed  substance,  is  a  matter  of 
very  little  importance  in  the  adjustment  of 
our  revenue  laws,  as  those-  who  frame 
such  laws  are  chiefly  governed  by  the  ap- 
pellations which  the  articles  bear  in  our 
own  markets  and  in  our  domestic  and 
foreign  trade.  Tyng  v.  Qrinncill.  92  U.  S. 
467.  470.  23  L.  Ed.  733.  citing  Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430,  438,  e 
L.    Ed.    128. 

94.  Cadwalader  v.  7.<t\\,  151  U.  S.  171. 
176.  38  L.  Ed.  115;  Goat,  etc..  Import  Co. 
V.  United  States,  206  U.  S.  194,  203,  51  L. 
Ed.    1022. 

95.  .\rthur   v.    Morrison,    96    U.    S.    108. 

24  L.  Ed.  764;  Arthur  v.  Lahev.  96  U.  S. 
112,  24  L.  Ed.  766;  Arthur  v.  Rheims,  96 
U.  S.  143,  24  L.  Ed.  813;  Robertson  7'. 
Salomon,  130  U.  S.  412,  32  L.  Ed.  995; 
Bogle  V.  Maeone.  152  U.  S.  623,  38  L.  Ed. 
.574;  Chew  Hing  Lung  v.  Wise,  176  U.  S. 
156,    161.   44    L.    Ed.    412. 

96.  Concrress  presumed  to  use  words  in 
commercial  sense. — United  Sta'^^s  v.  One 
Hundred  and  Twelve  Casks  of  Sugar,  8 
Pet.  277.  S  L.  Ed.  944;  Barlow  v.  United 
States,    7   Pet.   404.   409,   8    L.    Ed.    728. 
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It  was  held  in  one  case  that  so  well-known  a  rule  of  statutory  construction  as 
this  one  would  remain  in  force  until  abolished  by  congress. ^^ 

b.  Specific  Applications  of  General  Rule. — Among  the  words  to  which  this 
rule  has  been  applied  are  "refined  sugar, "^s  burlaps,^^  "bar  iron,"i  nails, 2 
"sugar"  and  "syrup, "^  iron  ore,'*  wrought-iron  tubes,^  bonnets, ^  "w'ool"  and 
"worsted,""  waste  and  scoured  wool,^  woolen  waste,*^  gloves, ^o  sauces  and 
pastes,ii  "cotton  bagging,"i2  furs,i=^  manufactures  of  hair,i-*  manufactures  of 
worsted, ^^    manufactures    of    cotton, i<^    aniline    dyes    and    colors,i^    silk,^^  silk 


97.  This  well-known  rule  must  stand  in 
absence  of  statute. — Arthur  v.  Morrison, 
96  U.   S.   108,  24  L.   Ed.   764. 

98.  Refined  sug'ar. — Barlow  v.  United 
States,  7  Pet.  404,  8  L.  Ed.  728;  Cad- 
walader  v.  Zeh,  151  U.  S.  171,  176,  38  L. 
Ed.    115. 

Bastard  sugar  is  not  deemed,  in  a  com- 
mercial sense,  "refined  sugar."  The  ap- 
pellation is  exclusively  limited  to  such  as 
have  assumed,  at  some  time,  the  form 
of  white  refined  loaf  or  lump  sugars. 
Barlow  V.  United  States,  7  Pet.  404,  410, 
8    L.    Ed.    728. 

99.  Burlaps  not  "oil  cloth  foundations." 
—Arthur  v.  Gumming,  91  U.  S.  362,  23  L. 
Ed.    4.''.8. 

1.  Bar  iron. — Worthington  v.  Abbott, 
124    U.    S.    434,    31    L.    Ed.    494. 

Articles  known  commercially  as  nail 
rods,  which  are  not  bought  or  sold  as  bar 
iron,  but  which  are  rolled  iron,  does  not 
come  within  the  description  of  bar  iron, 
rolled  or  hammered.  The  commercial 
understanding  as  to  the  description  of 
the  article  by  congress  must  prevail.  Ar- 
thur V.  Morrison,  96  U.  S.  108,  24  L.  Ed. 
764;  Arthur  v.  Lahey,  96  U.  S.  112,  24 
L.  Ed.  766;  Worthington  v.  Abbott,  124 
U.   S.   434.  436,  31   L.   Ed.   494. 

2.  Nails  and  gilt  nails. — Berbecker  v. 
Robertson,  152  U.  S.  373,  38  L.  Ed.  484, 
holding  that  nails  made  to  look  gilt  by 
rolling  them  in  a  secret  chemical  solu- 
tion, were  not  commercially  known  as  gilt 
nails. 

3.  Sugar  dissolved  in  water  not  ssnrup. 
— United  States  ?'.  One  Hundred  and 
Twelve  Casks  of  Sugar,  8  Pet.  277,  8  L. 
Ed.  944,  holding  that  sugar  dissolved  in 
water  is  not  commercially  known    as   syrup. 

4.  Iron  ore. — Earnshaw  v.  Cadwalader, 
145    U.    S.    247,    256,    36    L.    Ed.    693. 

5.  Wrought-iron  tubes. — Tvng  v.  Grin- 
nell,  92  U.  S.  467,  23  L.  Ed. '733,  holding 
that  steam,  gas,  and  water  tubes  and 
flues  were  included  in  term  wrought-iron 
tubes. 

6.  Term  "bonnets"  as  applying  to  head 
coverings  for  men. — The  word  "bonnet" 
in  tliis  country  has  a  well-known,  techni- 
cal, commercial  designation^.  Toplitz  v. 
Hedden,   146  U.   S.   252.   36  L.    Ed.   961. 

7.  Wool  and  worsted. — Elliott  v.  Swart- 
wout,  10  Pet.  137,  9  L.  Ed.  373;  United 
States  V.  Klumpp,  169  U.  S.  209,  216,  42 
L.    Ed.    720. 

The  use  of  the  word  "wool"  in  the  tariff 
act,  paragraph  360  of  the  tariff  act  of 
July  24,   1897    (30   Stats,   pp.   151,   183),  ex- 


cluded a  substance  which,  while  it  was  a 
growth  upon  a  sheepskin,  was  neverthe- 
less, commercially  known,  designated  and 
dealt  in  as  Mocha  hair,  having  none  of 
the  characteristics  of  wool,  and  which 
would  not  be  accepted  by  dealers  therein 
as  a  good  delivery  of  wool.  Goat,  etc., 
Import  Co.  V.  United  States,  206  U.  S.  194, 
203,   51   L.   Ed.   1022. 

8.  Waste  and  scoured  wool. — Patton  v 
United  States,  159  U.  S.  500,  40  L.  Ed" 
233. 

9.  Woolen  waste.— It  was  held  in  Pat- 
ton  V.  United  States,  159  U.  S.  500,  40  L. 
Ed.  233.  that  the  evidence  failed  to  estab- 
lish that  merchantable  tops  broken  up  for 
the  purpose  of  exportation  had  acquired 
the   commercial   designation   of  waste. 

10.  Gloves.— Arthur  v.  Unkart,  96  U.  S. 
118.    24    L.    Ed.    768. 

11.  Designation  of  bloater  and  anchovy 
paste.— Bogle  r.  Magone.  152  U.  S.  623,  38 
L.  Ed.  574,  holding  that  from  the  evi- 
dence of  the  nature  and  use  of  bloater 
paste  and  anchovy  paste,  and  of  their 
commercial  designation,  a  jury  would  be 
warranted  in  finding  that  they  were  not 
sauces  within  the  meaning  of  that  term 
as  used  in  the  tariff  laws,  but  were  "fish, 
preserved   or  prepared." 

12.  Cotton  bagging.— Curtis  v.  Martin, 
3    How.    106,    11   L.    Ed.    516. 

13.  Furs. — Seeberger  v.  Schlesinger,  152 
U.   S.   581,  585,   38   L.    Ed.   .560. 

14.  Manufactures  of  hair. — Arthur  v 
Butterfield,  125  U.  S.  70,  31  L.  Ed.  643, 
hrilding  that  .goat  hair  goods  are  to  be 
deemed   manufactures    of   hair. 

15.  Manufactures  of  worsted. — See- 
berger V.  Cahn,  137  U.  S.  95,  34  L.  Ed. 
599,  explained  in  United  States  ?•. 
Klumpp,  169  U.  S.  209,  215.  42  L.   Ed.  720. 

16.  Manufactures  of  cotton. — In  Barber 
V.  Schcll,  107  U.  S.  617.  621,  27  L.  Ed. 
400,  the  words  held  not  to  be  affected 
by  commercial  usuage  were  "all  manu- 
factures cpmposed  wholly  of  cotton, 
which  are  bleached,  printed,  painted  or 
dyed."  Act  of  March  3.  1857,  c.  98  §  2- 
11  Stat.  193.  Cadwalader  v.  Zeh,  151  U  S' 
171,   178.  38  L.   Ed.    115. 

17.  Aniline  dyes  and  colors.— Pick- 
hardt  7'.  Merritt,  132  U.  S.  252.  33  L.  Ed. 
353,  holding  that  dyes  and  colors  called 
naphthylamine  red,  orange  II,  orange  IV 
and  resorcine  red  J  were  embraced  in 
terms   aniline   dyes   and   colors. 

18.  Silks.— Swan  7'.  Arthur,  103  U  S 
597.  26  L.  Ed.  525,  holding  that  laces, 
ribbons,    galloons    and    braids    made    sub- 
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Iaces,i9  "silk  veils,"2o  seeds  and  vegetables,2i  gilling  twine,22  paper  and  paper 
hangings,-^  crude  bitumen,--*  minerals^^  forgings,2«  tapioca, 2-  toys,^^  bohea  tea,^^ 
gorings   and   webbings,^^    "furniture   finisbed,"-^^   and  mixed   materials/^- 

c.  Commercial  Designation  at  Time  of  Passage  of  Act  Referred  to—{\)  In 
General. — And  congress,  in  imposing  the  duty,  must  be  considered  as  describing 
tixe  article  according  to  the  commercial  Understanding  of  the  terms  used  in  the 
act  of  congress   when  the  law  was  passed   imposing   die  duty/^-^ 


stantially  of  sillk  were  silk  goods,  al- 
though they  are  to  some  extent  adul- 
terated with  a  cheaper  fibre,  if  the  silk  so 
far  predominates  over  the  inferior  ma- 
terial that  it  can  be  said  they  are  made 
substantially   of  silk. 

19.  Silk  laces. — It  was  held  in  Drew  v. 
Grinnell,  115  U.  S.  477,  29  L.  Ed.  453, 
that  the  term  silk  laces  is  not  a  commer- 
cial term  for  a  particular  article,  but  in- 
cludes all  laces  made  wholly  or  substan- 
tially of  silk,  each  particular  lace  having  a 
particular  trade  name.  Accordingly, 
spotted  or  dotted  net  being  a  particular 
kind  of  silk  lace,  is  so  dutiable  under  the 
tariff  laws. 

20.  Silk  veils. — Arthur  v.  Morrison,  96 
U.   S.    108,  24   L.    Ed.   764. 

21.  Seeds  and  vegetables. — Robertson  v. 
Salomon,  130  U.  S.  412.  32  L-  Ed.  995, 
cited  and  approved  in  Sonn  v.  Magone, 
159  U.  S.  417,  422,  40  L.  Ed.  203; 
Nix  V.  Hedden,  149  U.  S.  304,  307,  37  L. 
Ed.    745. 

22.  Gilling  twine. — American  Net,  etc., 
Co.  V.  Worthington,  141  U.  S.  468,  35  L- 
Ed.  821,  holding  that  linen  thread,  im- 
ported as  gilling  for  the  manufacture  of 
gill    nets,    was    dutiable    as    gilling    twine. 

23.  Paper  hangings. — -"It  equally  follows 
that  if  the  word  'paper'  had  a  well-known 
signification  in  trade  and  commerce  in 
1883,  which  embraces  these  products,  that 
meaning  would  control."  Dejonge  v.  Ma- 
gone, 159  U.  S.  562,  569,  40  L.  Ed.  260. 
citing  Cadwalader  v.  Zeh,  151  U.  S.  171, 
38  L.  Ed.  115,  holding  that  paper  coated, 
colored  and  embossed  to  imitate  leather, 
and  paper  coated  with  flock  to  imitate 
velvet,  are  embraced  in  the  terms  "paper 
hangings." 

24.  Crude  bitumen. — United  States  v. 
Buffalo,  etc..  Fuel  Co.,  172  U.  S.  339,  43  L. 
Ed.  469,  holding  that  this  term,  when 
taken  in  its  popular  and  commonly  re- 
ceived sense,  or  according  to  the  sense 
in  which  it  is  used  commercially,  would 
cover  and  include  the  substance  generally 
spoken  of  and  loosely  described  as  nat- 
ural gas. 

25.  Minerals. — United  States  v.  RufTalo. 
etc.,  Fuel  Co.,  172  U.  8.  339,  43  L.  Ed. 
469.  In  this  case  the  court  held  that  nat- 
ural gas  would  fairly  come  under  the 
head   of  a  crude  mineral. 

26.  Where  there  is  no  evidence  that  the 
word  "forging"  is  used  in  any  commercial 
or  technical  sense  among  manufacturers, 
the  court  is  bound  to  presume  that  it  was 
used  in  its  ordinary  and  commonly  accepted 
sense    of    metal    shaped    by    heating    and 


hammering,  ^altonstall  v.  Wiebusch,  15d 
U.  S.  601,  39  L.  Ed.  549,  citing  Swan  v. 
Arthur,  103  U.  S.  597,  26  L.  Ed.  525;. 
Maddock  v.  Magone,  152  U.  S.  368,  3S 
L.   Ed.  482. 

27  Tapioca  not  commercially  known  as 
starch. — Chew  Iling  Lung  v.  Wise,  176  U. 
S.    156.  44   E.   Ed.  412. 

28.  Toys.— Cadwalader  v.  Zeh,  151  U- 
S.  171,  38  L.  Ed.  115;  Maddock  v.  Ma- 
gone,  152   U.    S.    368,   38   L.    Ed.   482. 

Earthenware  cups,  saucers,  mugs  and 
plates,  having  upon  them  letters  of  the 
alphabet  and  figures  of  animals  or  the 
like,  are  nOt  toys.  Cadwalader  v.  Zeh, 
151  U.  S.  171,  38  L.  Ed.  115. 

29.  Bohea  tea — "If  we  were  to  advert 
to  scientific  classifications,  for  our  guide 
on  the  present  occasion,  it  is  most  mani- 
fest, from  the  works  cited  at  the  bar,  that 
bohea  is  a  generic  term,  including  under 
it  all  the  black  teas,  and  not  merely  a  term 
indicating  a  specific  kind.  But  it  appears 
to  us  unnecessary  to  enter  upon  this  in- 
quiry, because,  in  our  opinion,  congress 
must  be  understood  to  use  the  word  in 
its  known  commercial  sense."  Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430,  438, 
6    L.    Ed.    128    (a    leading    case). 

30.  Gorings  and  webbings. — It  is  re- 
versible error  to  refuse  to  submit  to 
the  jury  whether  elastic  webbings  com- 
posed in  part  of  worsted  and  india  rub- 
ber, and  in  part  of  cotton,  silk  and  india 
rubber,  used  to  insert  in  the  upper  part 
of  shoes  or  gaiters,  were  known  in  this 
country,  in  trade  and  commerce,  under  the 
specific  name  of  goring.  Robertson  v. 
Salomon,  144  U.  S.  603,  36  _  L.  Ed.  560, 
distinguishing  Arthur  v.  Davies,  96  U.  S. 
135,  24  L.  Ed.  810;  Beard  v.  Nichols,  120 
U.    S.    260,    30    L.    Ed.    652. 

31.  Furniture  finished. — Hedden  v. 
Richard.  140  U.   S.  346,  37   L.   Ed.   763. 

32.  Mixed  materials. — Solomon  v.  Ar- 
thur, 10-?  U.   S.  20'^.  26  L.   Ed.  147. 

33.  Commercial  designation  at  time  of 
passage  of  act  referred  to. — Tyng  v.  Grin- 
nell. 92  U.  S.  467,  470,  23  L.  Ed.  733; 
Curtis  V.  Martin,  3  How.  106,  109,  11 .  L. 
Ed.  516;  United  States  v.  One  Hundred 
and  Twelve  Casks  of  Sugar.  8  Pet.  277,  8 
L.  Ed.  944;  Elliott  v.  Swartwout,  10  Pet. 
137.    151,    9    L.    Ed.    373. 

The  commercial  designation  of  an  arti- 
cle, which  designation  was  known  at  the 
time  of  the  passage  of  a  tariff  act,  is  the 
name  by  which  the  article  should  be  clas- 
sified for  the  pavment  of  duty.  Two  Hun- 
dred Chests  of 'Tea.  9  Wheat.  430,  438,  6 
L.   Ed.   128;   Arthur  v.   Morrison,  96  U.  S. 
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(2)  Retrospective  and  Prospective  Operation  of  Rule. — But  it  is  not  to  be 
gathered  from  the  foregoing  that  the  rule  is  inappncable  because  the  articles 
in  question  were  unknown  when  the  statute  in  question  was  enacted.  As  the 
court  said  to  the  jury,  the  law  was  made  for  the  future.^^  Evidence  may  be 
introduced  to  show  what  the  goods  in  question  were  called  in  trade  at  the  time 
•of  the  trial,  though  the  trial  occurred  five  years  after  the  entry  of  the  goods, 
and  ten  years  after  the  passage  of  the  act  under  which  the  duties  were  claimed.^*^ 
Therefore,  it  makes  no  difference  whether  the  imported  article  was  known  to 
commerce  at  the  time  the  law  was  enacted  or  not;  if  brought  into  use  after- 
wards, and  if  it  comes  under  the  general  description  contained  in  the  statute, 
that  is  sufficient.^" 

d.  Words  Presiuned  to  Be  Used  in  Ordinary  and  Popular  Sense. — While 
tariff  acts  are  generally  to  be  construed  according  to  the  commercial  under- 
standing of  the  terms  employed,  language  will  be  presumed  to  have  the  same 
meaning  in  commerce  that  it  has  in  ordinary  use,  unless  the  contrary  is  shown,^'^ 
though  the  words  will  be  taken  according  to  their  commercial  designation,  if 
that  differs  from  the  ordinary  understanding  of  the  word;^^  it  is  only  when 
no  commercial  meaning  is  called  for  or  proved,  that  the  common  meaning  of 
the  words  is  to  be  adopted.-"^^     Moreover,  the  rule  that  where  words  are  used 


108,  24  L.  Ed.  764;  American  Net,  etc.,  Co. 
V.  Worthington,  141  U.  S.  468,  35  h-  Ed. 
821;  Hedden  v.  Richard,  149  U.  S.  346, 
348,  37  E.  Ed.  763;  Goat,  etc..  Import 
Co.  V.  United  States,  206  U.  S.  194,  202, 
51   L.   Ed.    1022. 

Cotton  bagging. — See  Curtis  v.  Martin, 
3  How.  106,  109,  11  L.  Ed.  516,  approved 
in  Arthur  v.  Morrison,  96  U.  S.  108,  111, 
24   L.    Ed.   764. 

34.  Application  of  rule  to  articles  un- 
known when  act  was  passed. — Pickhardt 
Z'.  Merritt,  132  U.  S.  252,  257,  33  L.  Ed. 
353. 

And  the  term  "aniline  dyes  and  colors, 
l^y  whatever  name  known,"  included  arti- 
cles which  should  be  commercially 
known,  whenever  afterwards  imported,  as 
"aniline  dyes  and  colors."  Pickhardt  v. 
^.lerritt.  132  U.  S.  252,  257,  33   L.   Ed.  353. 

In  Newman  v.  Arthur,  109  U.  S.  132,  27 
L.  Ed.  883,  it  was  held  that  the  fact  that, 
at  the  date  of  an  act  imposing  duties, 
goods  of  a  certain  kind  had  not  been 
manufactured,  does  not  withdraw  them 
from  the  class  to  which  they  belong, 
when  the  language  of  the  statute  clearly 
and  fairly  includes  them.  But  it  is  suffi- 
cient if  it  so  includes  them  according  to 
commercial  understanding.  Approved  in 
Pickhardt  v.  Merritt,  132  U.  S.  252,  257, 
33   L.   Ed_.   353. 

35.  Evidence  to  show  trade  designation 
of  words. — Pickhardt  <'.  Merritt,  132  U. 
S.    252,   33    L.    Ed.   353. 

36.  Whether  "torchon  lace"  was  known 
as  thread  lace  in  1878. — Smith  t'.  ImcUI, 
]05   U.    S.    52,   26   L.    Ed.    1007. 

37.  Words  presumed  to  have  same 
meaning  in  commerce  as  in  ordinary  use. 
— Swan  7\  .Arthur,  103  U.  S.  597,  59S,  26 
L.  Ed.  525;  Schmieder  v.  Barney,  113  U. 
S.  645,  647,  28  L.  Ed.  1130;  Hedden  v. 
Richard,  149  U.  S.  346,  349,  37  L.  Ed. 
763;  Maddock  7'.  Magone.  152  U.  S.  368, 
38  L.  Ed.  482;  Sonn  v.  Magone,  159  U. 
S.    417,   40    L.    Ed.    203;    Patton    7-.    United 


btates,  159  U.  S.  500,  40  L.  Ed.  233 
(woolen  waste);  Berbecker  v.  Robertson, 
152   U.    S.   373,   377,   38    L.    Ed.    484. 

If  the  commercial  designation  fails  to 
give  an  article  its  proper  place  in  the 
classifications  of  the  law,  then  resort  must 
necessarily  be  had  to  the  common  desig- 
nation. Robertson  v.  Salomon,  130  U.  S. 
412,    415,    32    L.    Ed.    995. 

Forgings.— Saltonstall  v.  Wiebusch,  156 
U.    S.   601,   39    L.    Ed.   549. 

Seeds,  vegetables  and  fruit. — Sonn  v. 
Magone,  159  U.  S.  417,  40  L.  Ed.  203; 
Nix  V.  Hedden,  149  U.  S.  304,  37  L.  Ed. 
745. 

Laces,  ribbons  and  galloons. — Swan  v. 
Arthur,    103   U.   S.   597,   598,   26   L.    Ed.   525. 

Popular  meaning  of  phrase  "wearing 
apparel"  adopted  in  preference  to  mercan- 
tile or  commercial  designation  of  these 
words.  "Perhaps  within  the  compass  of 
the  English  language,  and  certainly 
within  the  popular  comprehension  of  the 
inhabitants  of  this  country,  there  can 
scarcely  be  found  terms  the  import  of 
which  is  better  understood  than  is  that  of 
the  words  'shawl'  and  'wearing  apparel,' 
or  of  'shawl'  as  a  familiar,  every  day  and 
indispensable  part  of  wearing  apparel." 
Maillard  7'.  Lawrence,  16  How.  251,  14  L. 
Ed.    925. 

Error  to  refuse  proof  of  common  desig- 
nation.— Robertson  v.  Salomon,  130  U. 
S.  412,  32  L.  Ed.  995. 

38.  Commercial  designation  preferred 
to  ordinary  meaning. — Two  Hundred 
Chests  of  Tea,  9  Wheat.  430.  6  L.  Ed. 
128;  Lutz  V.  Magone,  153  U.  S.  105,  107. 
38  L.  Ed.  651;  United  States  r.  Buffalo, 
etc.,  Fuel  Co.,  172  U.  S.  339,  341,  43  L.  Ed. 
469. 

39.  Two  Hundred  Chests  of  Tea,  9 
Wheat.  430,  438,  6  L.  Ed.  128;  Tyng  7>. 
Grinnell,  92  U.  S.  467,  23  L.  Ed.  733; 
Arthur  7'.  Butterfield,  125  U.  S.  70,  31  L. 
Ed.  643;  Robertson  v.  Salomon,  130  U.  S. 
412,  415,  32  L.  Ed.  995;  American  Net,  etc., 
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in  an  act  imposing  duties  upon  imports,  which  have  acquired,  by  commercial 
use,  a  meaning  different  from  their  ordinary  meaning,  the  latter  may  be  con- 
trolled by  the  former  if  such  be  the  apparent  intent  of  the  statute,  has  no  ap- 
plication where  the  language  used  is  unequivocal.-*" 

e.  Rule  Where  Scientific  Designation  and  Ordinary  Meaning  Confiict. — When 
the  scientific  designation  of  an  article  directly  contradicts  the  popular  idea  of 
the  article,  the  latter  should  prevail.-*^ 

f.  Ride  Where  Term  Is  Confined  to  a  Particular  Trade. — The  rule  that  the 
commercial  designation  of  words  prevails  is  equally  applicable  where  a  term 
is  confined  in  its  meaning,  not  merely  to  commerce,  but  to  a  particular  trade, 
and  in  such  case  also  the  presumption  is  that  the  term  was  used  in  its  trade 
signification.^ - 

g.  Application  of  Ride  to  Similitude  Clause. — The  phrase  "of  similar  descrip- 
tion" is  not  a  commercial  term.-*-^ 

h.  Effect  of  Rule  as  to  Nonenunierated  Articles. — The  expression  "not  other- 
wise provided  for"  in  the  tariff  laws,  does  not  deprive  of  its  ordinary  appli- 
cation the  rule  that  the  commercial  designation  of  an  article  among  traders 
fixes  its  character.'*-* 

i.  Rule  Where  the  Act  Contains  a  Definition  of  the  Term. — Where  the  rev- 
enue law  contains  its  own  definition  of  the  terms  used,  or  when  it  is  clear 
from  its  language  that  such  terms  were  not  used  in  the  commercial  sense,  the 
meaning  given  by  the  act  must  be  adopted  vdthout  reference  to  the  commercial 
meaning.  For  example,  it  is  not  error  to  refuse  to  allow  the  importer  to  intro- 
duce witnesses  to  show  what  the  terms  "scrap  iron"  and  "waste  iron"  usually 
meant  in  the  trade,  or  in  commercial  usage,  because  §  2504  of  the  Revised 
Statutes  defines  scrap  iron  by  providing  that  nothing  shall  be  deemed  scrap 
iron  except  waste  or  refuse  iron  that  has  been  in  actual  use,  and  is  fit  only 
to  be  remanufactured.*^ 

j.  Determination  of  Sense  in  Which  Words  Were  Used — (1)  Relevancy, 
Competency  and  Admissibility  of  Evidence — aa.  In  General. — While  on  direct 
examination,  witnesses  may  be  asked  any  questions  that  are  material  to  the 
issue   and    relevant,-*^    evidence    introduced    to   show   the    sense   in   which   w^ords 

Co.  V.  Worthington,   141   U.   S.   468,  35   L-  professional    men,    nor    to    be    conversant 

Ed.    821;    Toplitz    v.    Hedden,    146    U.    S.  with  the  terms  of  particular  arts.     Lutz  z^. 

252,  36  L.   Ed.  961;   Nix  v.   Hedden,  149  b.  IMagone,  153  U.   S.  105,  107,  38  L.  Ed.  651. 

S.  304,  37  L.  Ed.  745;  Cadwalader  v.  Zeh,  42.     Rule   where   term   is   confined   to  a 

151  U.  S.  171,  176,  38  L.  Ed.  115.  particular  trade. — Hedden  v.   Richard,   149 

40.  Newman  v.  Arthur,  109  U.  S.  132,  27  U.  S.  346,  349,  37  L.   Ed.  763. 

L.   Ed.  883,  distinguishing  Arthur  v.   Mor-  li   a   term   used   in   the   tariff   law   has   a 

rison,  96  U.   S.  108,  24  L.   Ed.  764.  general    meaning,    as    understood    by    so- 

41.  Rule  where  scientific  designation  ciety  at  large,  and  also  a  special  trade 
and  ordinary  meaning  conflict.— Lutz  v.  signihcation,  it  is  to  be  presumed  that 
Magone,  1.53  U.  S.  105,  3S  L.  Ed.  651;  congress  used  the  word  in  its  trade  sense 
Two  Hundred  Chests  of  Tea,  9  Wheat.  rather  than  in  its  general  sense.  Hedden 
430.  438,  6   L.   Ed.   128.     See,  also,   Marvel  ^^-   Richard,  149  U.  S.  34G    37  L.  Ed.  763. 

V.  Merritt,  116  U.  S.  11,  29  L.  Ed.  550;  .  Sense  in  which  words  furniture  fin- 
Robertson  V.  Salomon,  130  U.  S.  412,  414,  ished  were  used.- See  Hedden  v.  Rich- 
32  L.  Ed.  995;  Mason  v.  Robertson,  139  ard,  149  U.  S.  346,  37  L.  Ed.  763. 
U.  S.  624,  627,  35  L.  Ed.  293;  United  43.  The  phrase  "of  similar  description" 
States  V.  Buffalo,  etc..  Fuel  Co.,  172  U.  not  a  commercial  term.— Greenleaf  v. 
S.  339,  341,  43  L.  Ed.  469;  Goat,  etc.,  Im-  Goodrich,  101  U.  S.  278,  25  L.  Ed.  845; 
port  Co.  V  United  States,  206  U.  S.  194,  Schmieder  v.  Barney,  113  U.  S.  045,  28  L. 
203,   51    L    Ed.   1022.  Ed.    1130;    Cadwalader   v.    Zeh,    151    U.    S. 

Saccharine.— See    Lutz    v.    Magone,    153  171,   177,   38    L.    Ed.   115. 

U.  S.   105,  :'.S  L.  Ed.  651.  44.    Effect   of    general     rule     on     non- 

The  reason  of  this  is  that  customs  offi-  enumerated   articles. — Arthur  v.    Lahey,  96 

cers   are   oresumed   to  be   acquainted   with  U.   S.   112.  24  L.   Ed.  766. 

the   ordinary  meaning  of  words,  and   may  45.    Rule  where  the  act  contains  a  defi- 

also    be    presumed    to    have    some    famil-  nition  of  the  term. — Dwight  v.  Merritt,  140 

iarity  with  trade  designations  and  the  cus-  U.   S.  213,  35  L.   Ed.  450. 

toms  of  dealers.     They  are   not,   however,  46.     Toplitz    v.    Hedden,    146    U.    S.    252, 

supposed    to    be    chemists,     scientists,      or  256,  36   L.   Ed.   961. 
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are  used  must  conform  to  the  established  rules  as  to  relevancy.'*" 

bb.  Testimony  of  Dealers  in  the  Particular  Article. — In  determining  whether 
toys  are  earthenware  or  toys,  their  commercial  designation  by  those  carrying 
on  the  business  of  dealing  in  them  as  a  safer  test,  and  more  in  accord  with 
the  apparent  intent  of  congress,  and  with  the  rule  of  construction  judicially 
established  in  similar  cases,  than  to  leave  the  question,  whether  "toys"  or 
"earthenware"  was  the  fitter  name  for  these  articles,  to  be  decided  by  the  opin- 
ion of  jurors,  based  upon  their  personal  knowledge  or  experience.'* '"^ 

cc.  Usage  as  Determining  Meaning  of  Words. — It  has  been  held  that  the 
usage  from  which  it  may  be  inferred  that  congress  intended  to  use  particular 
words  in  a  particular  sense  in  a  tariff  act,  must  be  definite,  uniform,  and  gen- 
eral, and  that  such  designation  is  to  be  determined  as  of  the  date  of  the  act.^^ 
No  such  inference  can  be  drawn  from  a  usage  in  one  trade  or  branch  of  trades, 
or  in  one  part  of  the  country,  partially  or  locally.^'^*'  The  prevalence  of  the 
usage  relates  to  the  date  of  the  act,  and  although  if  a  special  meaning  were 
attached  to  certain  words  in  a  prior  tariff'  act,  it  would  be  presumed  that  con- 
gress intended  that  they  should  have  the  same  signification  when  used  in  a 
subsequent  act  in  relation  to  the  same  subject  matter. -"^i 

dd.  Opinions  of  State  Courts  and  Encyclopcedias. — Neither  the  opinion  of  a 
state  court  in  a  case  decided  by  it,  nor  an  extract  from  an  encyclopsedia  such  as 
the  Encyclopaedia  Britannica,^^  ^an  be  considered  as  legitimate  testimony  to  show 
the  commercial  designation  of  an  article. 

ee.  Proof  of  Trade  Meaning. — The  collector  may  introduce  evidence  to  show 
that  a  word  in  the  tariff  laws  has  a  particular  trade  meaning.^-'' 

(2)  Judicial  Notice. — The  commercial  designation  of  an  article  is  not  a  mat- 
ter of  which  courts  can  take  judicial  notice,  but  is  a  fact  to  be  proved  like  any 
other — by  evidences'*  The  supreme  court  takes  judicial  notice  of  the  ordinary 
and  commonly  accepted  sense  of  words  in  the  tariff  laws. •'*•'' 

(3)  Weight  and  Sufficiency  of  Ezndence.— The  comparative  weight  to  be  al- 
lowed to  the  different  witnesses,  or  classes  of  witnesses,  introduced  to  show 
the  sense  in  which  words  were  used,  is  a  matter  for  the  consideration  of  the 


47.  Evidence  must  be  relevant. — Evi- 
dence excluded  upon  the  meaning  of 
"toys."  Cadwalader  v.  Zeh,  151  U.  S.  171, 
175,  38  h.  Ed.  115. 

48.  Evidence  of  dealers  in  particular  ar- 
ticle.—Cadwalader  V.  Zeh,  151  U.  S.  171, 
178,    38    L.    Ed.    115. 

49.  Determination  from  usage  of  sense 
in  which  words  were  used. — Maddock  v. 
Magone.  152  U.  S.  368,  38  L-  Ed.  482; 
Berbecker  v.  Robertson,  152  U.  S.  373, 
376,  38  L.  Ed.  484;  Patton  v.  United 
States,  159  U.  S.  500,  40  L.  Ed.  233. 

In  construing  a  tariff  act,  when  it  is 
claimed  that  the  commercial  use  of  a 
word  or  phrase  in  it  dififers  from  the  or- 
dinary signification  of  such  word  or 
phrase,  in  order  that  the  former  prevail 
over  the  latter,  it  must  appear  that  the 
commercial  designation  is  the  result  of 
established  usage  in  commerce  and  trade, 
and  that  at  the  lime  of  the  passage  of 
the  act  that  usage  was  definite,  uniform 
and  general,  and  not  oartial,  local  or  per- 
sonal. Maddock  v.  Magone.  152  U.  S. 
368.  38  L.  Ed.  482;  Sonn  v.  Magone,  159 
U.  S.  417.  420,  40  L.  Ed.  203. 

50.  How  toys  known  in  trade  or  com- 
merce.— Tn  order  that  the  commercial 
usage  may  control  the  ordinary  meaning 
of  words  in  the  tariff  law,  the  commercial 
designation   must   be   the   result   of  estab- 


lished usage  in  commerce  and  trade;  and 
such  usage,  to  affect  a  general  enactment, 
must  be  definite,  uniform,  and  general, 
and  not  partial,  local,  or  personal.  Mad- 
dock V.  Magone,  152  U.  S.  368,  372,  38  L. 
Ed.    482.  _ 

Gilt  nails. — Personal  knowledge  of  usage 
of  trade  limited  to  witness'  own  practice 
is  not  sufficient.  Berbecker  v.  Robertson 
152  U.   S.  373,  38   L.   Ed.  484. 

51.  Prevalence  of  usage  relates  to  date 
of  act.— Maddock  x'.  Magone,  152  U.  S 
368,   371,  38   L.   Ed.  482. 

52.  Seeberger  v.  Schlesinger,  152  U  v'^ 
581,   38    E.    Ed.    560. 

53.  Proof  of  meaning  of  words  in  a 
trade.— Hedden  t-.  Richard,  149  U.  S.  346, 
37  L.  Ed.  763,  holding  that  collector  may 
show  that  in  the  furniture  trade  the  words 
"finished  furniture"  had  a  particular  mean- 
ing. 

54.  Commercial  designation  not  prov- 
able by  judicial  notice. — Seeberger  f 
Schlesinger,  152  U.  S.  581,  585,  38  L.  Ed.' 
560:  Bogle  7-.  Magone,  152  IT.  S.  623,  38 
E.  Ed.  574.  Sec  the  title  TUDICI.XL  NO- 
TICE, vol.  7,  p.  680. 

55.  Saltonstall  z'.  Wiebusch.  156  U.  S. 
601,  39  L.  Ed.  549,  citing  Nix  v.  Hedden. 
149  U.  S.  304,  37  L.  Ed.  745.  See  the  title 
JUDICI.^L  NOTICE,  vol.  7,  p.   680 
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jury.^''  Evidence  which  does  not  deal  in  the  commercial  designation  of  an 
article  or  what  it  is  called  in  trade  and  commerce,  but  only  tends  to  show  how 
the  witnesses  thought  it  should  be  classified,  cannot  be  regarded  as  tending  to 
establish  the  commercial  designation.^'^ 

(4)  Questions  of  Lata  and  Fact. — The  rule  of  law  is  settled,  that  the  ques- 
tion, whether  an  imported  article  is  or  is  not  known  in  commerce  by  the  word 
or  terms  used  in  the  act  imposing  the  duty,  is  a  question  of  fact  for  the  jury, 
and  not  a  question  of  construction  ;-'*^  though  of  course  where  the  issues  of 
fact,  as  well  as  of  law,  are  submitted  to  the  court,  it  must  be  determined  by 
the  court  as  a  question  of  fact.^^ 

(5)  Commerce  Defined. — The  definition  of  the  word  commerce  as  used  in 
this  connection  is  to  be  understood  in  the  comprehensive  sense  of  buying  and 
selling  and  exchange  in  the  general  sales  or  traffic  of  our  own  market. *^*^ 

8.  Designation  of  Goods  by  Special  Description — a.  In  General. — It  is 
well  settled  that  articles  are  dutiable  rather  under  that  specific  language  which 
can  be  applied  to  nothing  else,  than  under  terms  which  merely  may  embrace 
them.*'^  Hence,  it  is  a  familiar  rule  in  revenue  cases  that,  where  congress  has 
designated  an  article  by  a  specific  name  and  imposed  a  duty  upon  it,  general 
terms  in  a  subsequent  act.  or  in  a  later  part  of  the  same  act.  though  sufficiently 
broad  to  comprehend  such  article,  are  not  applicable  to  it ;  in  other  words,  the 
article  will  be  classified  by  its  specific  designation,  rather  than  under  a  general 
description.^-     Or  as  the  rule  has  been  otherwise  expressed,  the  designation  of 


56.  Sufficiency  of  evidence  to  show 
meaning  of  words. — Cadwalader  v.  Zeh, 
J51  U.  S.  171,  178,  38  L.   Ed.  115. 

57.  Sonn  v.  Magone,  159  U.  S.  417,  40  L. 
Ed.  203.  (In  this  case  the  question  was 
whether  matured  beans  in  a  dry  state  con- 
sisting of  two  varieties,  namely,  lentils 
and  white  medium  beans,  should  be  classi- 
fied as  vegetables,  or  as  seeds.  It  was 
merely  held  in  this  case  that  statements 
■of  the  plaintiff  that  if  a  customer  in- 
•ciuired  for  a  certain  kind  of  field  bean,  he 
Avould  ask  him  whether  he  wanted  the  field 
pea  bean,  or  the  seed  of  the  field  pea 
bean,  or  the  seed  of  the  white  medium 
bean,  or  what  kind  of  beans  he  wanted, 
were  not  sufficient  to  establish  a  com- 
mercial  designation.) 

58.  The  commercial  designation  of  an 
article  is  a  question  of  fact  for  the  jury. 
— Tyng  7'.  Crinnell,  02  U.  S.  4(57,  470,  23 
L.  Ed.-  733,  citing  Lawrence  v.  Allen,  7 
How.  785,  797,  12  L.  Ed.  913;  Stuart  v. 
Maxwell,  16  How.  150,  163,  14  L.  Ed. 
883;  Two  Hundred  Chests  of  Tea,  9 
Wheat.  430,  438,  6  L.  Ed.  128;  United 
States  V.  One  Hundred  and  Twelve 
Casks  of  Sugar,  8  Pet.  277,  8  L.  Ed.  944; 
Elliott  V.  Swartwout,  10  Pet.  137,  151,  153, 
9  L.   Ed.  373. 

Whether  beans  are  seeds  or  vegetables. 
—Robertson  r.  Salomon,  130  U.  S.  412, 
32    L.    Ed.   995. 

Whether  argols  are  "argols  crude." — See 
Recknagcl  r.  Murphy,  102  U.  S.  197,  198, 
26  L.    Ed.    130. 

Whether  gunny  cloth  is  cotton  bagging. 
—See  Curtis  z\  Martin,  3  How.  100,  109, 
11    L.    Ed.   516. 

Whether  elastic  webbings  are  "gor- 
ings." — Sec  Robertson  v.  Salomon,  144  U. 
S.   603,  30   L.   Ed.   560. 


Whether  headgear  for  men  is  known  as 

"bonnets."— Toplitz   z'.   Hedden,   146   U.   S. 
252.    36    L.    Ed.    9G1. 

59.  Rule  where  controversy  is  sub- 
mitted to  court. — Tyng  v.  Grinnell,  92  U. 
S.   467,  23   L.    Ed.   733. 

60.  Commerce  defined. — Earnshaw  v. 
Cadwalader,  145  U.  S.  247,  258.  36  L.  Ed. 
693,  following  the  opinions  of  the  at- 
torney  general. 

Instructions — Use  of  terms  "trade"  and 
"commerce." — The  following  instruction 
was  held  to  be  in  accordance  with  the 
uniform  current  of  decisions  in  the  su- 
preme court:  The  word  "toys"  in  com- 
mon speech,  means  playthings  for  chil- 
dren; the  word  is  to  have  that  meaning, 
unless  the  evidence  shows  that  at  the 
time  of  the  passage  of  the  tariff  act  it 
had  a  different  trade  signification,  that  is, 
that  it  was  differently  used  and  under- 
stood when  applied  to  such  merchandise 
by  those  engaced  in  commerce  respect- 
ing it;  and  that,  if  it  then  had  a  well- 
known  trade  signification,  the  statute  must 
be  understood  as  using  it  in  that  sense. 
Cadwalader  ?■.  Zeh,  151  U.  S.  171.  38  L. 
Ed.   115. 

61.  Articles  are  dutiable  under  specific 
language. — .\rthiir  z:  Stephani,  96  U.  S. 
125,  24  L.  Ed.  771.  citing  Homer  v.  The 
Collector,  1  Wall.  486,  17  L.  Ed.  688; 
Reiche  v.  Smythe,  13  Wall.  162.  20  L. 
Ed.  566;  Movius  v.  Arthur,  95  U.  S.  144, 
24    L.    Ed.    420. 

62.  Specific  designation  will  prevail 
over  general  description. — Homer  z'.  The 
Collector,  1  Wall.  486,  17  L.  Ed.  68(8; 
Reiche  z:  Smythe,  13  Wall.  162,  20  L.  Ed. 
566;  Smythe  v.  Fiske,  23  Wall.  374,  23  L. 
Ed.  47;  Movius  7-.  .\rthur,  95  U.  S.  144.  24 
L.  Ed.  420;  Arthur  v.  Lahey,  96  U.  S.  112, 
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an  article,  eo  nomine,  either  for  duty  or  as  exempt  from  duty,  must  prevail 
over  words  of  a  general  description  which  might  otherwise  include  the  article 
specially  designated.**^     And  the  expression  "not  otherwise  provided  for"  in  the 


113,  24  L.  Ed.  766;  Arthur  v.  Stephani, 
96  U.  S.  125,  24  L.  Ed.  771;  Vietor  v. 
Arthur,  104  U.  S.  498,  26  L.  Ed.  633; 
Hartranft  v.  Langfeld,  125  U.  S.  128,  31 
L.  Ed.  672;  Robertson  v.  Glendenning, 
132  U.  S.  158,  159,  33  L.  Ed.  298;  Ameri- 
can Net,  etc.,  Co.  v.  Worthington,  141  U. 
S.  468,  474,  35  L.  Ed.  821;  Hedden  v.  Rich- 
ard, 149  U.  S.  346,  37  L.  Ed.  763;  Fink  v. 
United  States,  170  U.  S.  584,  42  L.  Ed. 
1153;  Arthur  v.  Rheims,  96  U.  S.  143,  145, 
24   L.    Ed.   813. 

Where  three  clauses  are  arranged  in  a 
tariff  act  in  a  natural  order,  beginning 
with  the  most  specific  and  restrictive,  and 
ending  with  the  most  general,  any  article 
which  comes  within  two  or  more  of  these 
descriptions  must  be  assigned  to  the 
earlier  one.  Homer  v.  The  Collector,  1 
Wall.  486,  17  L.  Ed.  688;  Reiche  v. 
Sniythe,  13  Wall.  162,  20  L.  Ed.  566;  See- 
berger  v.  Cahn,  137  U.  S.  95,  34  L.  Ed. 
599;  American  Net,  etc.,  Co.  v.  Worth- 
ington, 141  U.  S.  468,  35  L.  Ed.  821; 
Bogle  V.  Magone,  152  U.  S.  623,  626,  38 
L.  Ed.  574  (classification  of  anchovy  and 
bloater  paste). 

When  goods  of  a  particular  kind,  which 
would  otherwise  be  comprehended  in  a 
class,  are  subjected  to  a  distinct  rate  of 
duty  from  that  imposed  upon  the  class 
generally,  they  are  taken  out  of  that  class 
for  the  purpose  of  the  assessment  of 
duties.  Seeberger  v.  Cahn,  137  U.  S.  95, 
97,  34  E.  Ed.  599.  See,  also,  De  Forest  v. 
Lawrence,  13  How.  274,  14  L.  Ed.  143; 
Cadwalader  v.  Zeh,  151  U.  S.  171,  176,  38 
L.  Ed.  115,  distinguishing  Maillard  v. 
Lawrence,   16   How!   251,   14   L.    Ed.   925. 

Cloths  known  as  diagonals  or  worsteds. 
— Tn  Seeberger  v.  Cahn,  137  U.  S.  95,  97, 
34  L.  Ed.  599,  it  was  held  that  cloths 
popularly  known  as  diagonals,  and  in 
trade  as  worsteds,  were  subject  to  duty 
under  the  act  of  March  3,  1883,  as  manu- 
factures of  worsted  and  not  as  manufac- 
tures of  wool,  the  ground  of  decision  be- 
ing thus  stated  by  Mr.  Justice  Gray  de- 
livering the  opinion  of  the  court:  "In  the 
interpretation  of  the  customs  acts,  noth- 
ing is  better  settled  than  that  words  are 
to  receive  their  commercial  meaning;  and 
that  when  goods  of  a  particular  kind, 
which  would  otherwise  be  comprehended 
in  a  class,  are  subjected  to  a  distinct  rate 
of  duty  from  that  imposed  upon  the  class 
generally,  they  are  taken  out  of  that  class 
for  the  purpose  of  the  assessment  of  du- 
ties." Explained  in  United  States  z'. 
Klumpp,  169  U.  S.  209.  213,  42  L.  Ed.  720; 
United  States  v.  Ballin,  144  U.  S.  1,  10, 
36   L.,  Ed.   321.        _ 

Dried  sheep  skins  with  wool  on  them, 
though  known  to  commerce  as  skins,  have 
never  been  dealt  with  in  the  revenue  acts, 
but    have   always   been     given     a      specific 
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designation  which  will  control  in  con- 
struing the  tarifif  laws.  De  Forest  v. 
Lawrence,  13  How.  274,  14  L.  Ed.  143, 
cited  in  Cadwalader  v.  Zeh,  151  U.  S.  171, 
177,   38   L.   Ed.   115. 

63.  Designation  of  an  article  eo  nomine 
must  prevail. — Homer  v.  The  Collector, 
1  Wall.  486,  17  L.  Ed.  688;  Reiche  v. 
Smythe,  13  Wall.  162,  20  L.  Ed.  566; 
Movius  V.  Arthur,  95  U.  S.  144,  24  L.  Ed. 
420;  Arthur  v.  Lahey,  96  U.  S.  112,  24  L. 
Ed.  766;  Arthur  v.  Rheims,  96  U.  S.  143, 
24  L.  Ed.  813;  Chew  Hing  Lung  v.  Wise, 
176  U.  S.  156,  160,  44  L.  Ed.  412. 

"If  a  duty  had  been  imposed  on  iron 
show  cards  eo  nomine,  the  latter  would 
not  have  been  dutiable  as  'manufactures 
of  iron,'  any  more  than  'braces  and  sus- 
penders,' though  made  of  rubber,  were 
dutiable  as  'manufactures  of;  rubber.' 
Arthur  v.  Davies,  96  U.  S.  135,  24  L.  Ed. 
810,  or  'artificial  flowers,'  though  made  of 
cotton,  were  dutiable  as  'manufactures  of 
cotton.'  Arthur  v.  Rheims,  96  U.  S.  143, 
24  L.  Ed.  813.  The  specific  designation 
wotild  prevail  over  the  general  words 
which'  otherwise  embraced  the  article." 
Forbes  Lithograph  Mfg.  Co.  v.  Worth- 
ington, 132  U.  S.  655,  661,  33  L.  Ed.  453. 

Tapioca  flour. — In  accordance  with  this 
rule  it  was  held  in  Chew  Hing  Lung  v. 
Wise,  176  U.  S.  156,  44  L.  Ed.  412,  that 
tapioca  is  entitled  to  come  in  free  of  duty 
under  §  730  of  the  tariff  act  of  October 
1,  1890,  and  is  not  dutiable  at  two  cents 
per  pound,  as  a  preparation  fit  for  use  as 
starch  under  §  323  of  the  same  act. 

Cotton  goods. — See  Barber  v.  Schcll, 
107  U.  S.  617,  27  L.  Ed.  400,  citing  and  ap- 
proving Homer  v.  The  Collector,  1  Wall. 
486,  17  L.  Ed.  688;  Movius  v.  Arthur.  95 
U.  S.  144,  24  L.  Ed.  420,  and  distinguish- 
ing Reiche  v.  Smythe.  13  Wall.  162,  20  L. 
Ed.  566;  Smythe  v.  Fiske,  23  Wall.  374, 
23  L.  Ed.  47;  Arthur  v.  Lahey,  96  U.  S. 
112,  24  L.  Ed.  766;  Arthur  v.  Rheims,  96 
U.   S.   143,  24  L.   Ed.   813. 

Artificial  flowers. — See  .\rthur  v. 
Rheims,  96  U.  S.  143,  24  L.  Ed.  813,  ap- 
proved in  Ferguson  v.  .Arthur,  117  U.  S. 
482,   489,   29    L.    Ed.    979. 

An  enumeration  of  clothing  and  articles 
of  wearing  apparel  is  more  specific  than 
cloths  and  knit  fabrics.  Out  of  cloths 
and  knit  fabrics  clothing  and  wearing  ap- 
parel are  made.  The  latter  are  included 
within  the  former,  while  the  former  are 
not  included  in  the  latter.  Arnold  ?'. 
United  States,  147  U.  S.  494,  37  L.  Ed. 
253. 

Stockings  hold  flutiable  as  stockings 
and  not  as  knit  goods.  Vietor  v.  Arthur, 
104   U.    S.   498,  26   L.    Ed.   633. 

Gilling  twine  for  gill  nets  to  be  classi- 
ficld   as    "gilling   twine"   and   not   as   linen 
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tariff  laws  does  not  deprive  this  rule  of  its  ordinary  application. "•*  Further- 
more, the  rule  that  an  article,  dutiable  by  its  specific  designation,  will  not  be 
affected  by  the  general  words  of  the  same  or  another  statute  which  would 
otherwise  embrace  it,  applies  as  well  to  statutes  reducing  duties  as  to  those  in- 
creasing them.''"' 

b.  Qualifications  of  General  Ride. — But  the  general  rule  that  the  specific  desig- 
nation of  an  article  by  a  commercial  name  will  prevail  over  a  general  term  in 
a  later  act  has  no  application  in  determining  the  classification  of  goods  which 
are  not  designated  by  a  commercial  name,  but  by  special  description  of  quality 
and  material.*^" 


ihread.     American  Net,  etc.,  Co.  v.  WorUi- 
ington,  141  U.  S.  4&8v  35  L.  Ed.  821. 

Patent  leather.— In  Movius  v.  Arthur.  95 
U.  S.  144,  24  L.  Ed.  420,  "patent  leather" 
was  dutiable  by  that  name,  in  the  acts 
of  1861  and  1862.  The  act  of  1872  im- 
posed a  less  duty  on  "skins  dressed  and 
finished,  of  all  kinds."  It  was  held  that 
the  old  duty  on  patent  leather  continued, 
because,  though  it  was  a  finished  skin, 
something  was  done  to  it  after  it  could 
be  called  a  finished  skin  to  make  patent 
leather  of  it.  Distinguished  in  Fergu- 
son z:  Arthur,  117  U.  S.  482,  489,  29  L. 
Ed.   979. 

Chocolate,  though  presented  in  a  form  in 
which  it  is  ordinarily  sold  as  confection- 
ery, is  nevertheless  dutiable  as  chocolate 
and  not  as  confectionery.  Arthur  v. 
Stephani,  96  U.  S.  12,5,  127,  24  L.  Ed.  771, 
distinguished  in  Ferguson  v.  Arthur,  117 
U.   S.   482.   489,  29  L.   Ed.   979. 

Embroidered  linen  handkerchiefs.^ 
The  word  "handkerchief"  is  denomina- 
tive and  not  merely  descriptive.  Robert- 
son V.  Glendenning,  132  U.  S.  158,  33  L. 
Ed.  298,  citing  Solomon  v.  Arthur,  102  U. 
S.    208.    26   L.    Ed.    147. 

Braids  used  for  making  or  ornamenting 
hats  are  not  dutiable  as  "cotton  braids." 
Arthur  v.  Zimmerman,  96  U.  S.  124,  24 
L.  Ed.  770,  citing  Arthur  r.  Morrison,  96 
U.  S.  108,  24  L.  Ed.  764;  Arthur  v.  Lahey, 
96  U.  S.  112,  24  L.  Ed.  766;  Arthur  v. 
Unkart.  96   U.   S.   118,   24   L.    Ed.   768. 

Almonds.— In  Homer  v.  The  Collector, 
1  Wall.  486,  17  L.  Ed.  688,  "almonds"  had 
been  dutiable  eo  nomine  almost  imme- 
morially,  and  an  ad  valorem  duty  was  im- 
posed on  them,  as  "almonds,"  in  the  act 
of  1846,  and  it  was  held  that,  under  the 
act  of  1.8.57,  thev  were  not  subject  to  8 
less  duty,  as  "fruits,  green,  ripe  and 
dried."  Cited  in  Ferguson  v.  Arthur,  117 
U  S  482,  489.  29  L.  Ed.  979;  Reiche  v. 
Smvthe,  13  Wall.  162,  20  L.  Ed.  566; 
MoVius  V.  Arthur.  95  U.  S.  144,  147.  24 
L.  Ed.  420.  approved  in  Barber  v.  Schell, 
107  U.  S.  617,  27  L.  Ed.  400.  and  recon- 
ciled in  Arthur  z:  Lahey.  96  U.  S.  112, 
115,  24  L.  Ed.  766,  and  distinguished  in 
Fereuson  v.  Arthur,  117  U.  S.  482,  489.  29 
L.   Fd.  079. 

The  duty  on  braces  and  suspenders  is 
eo  nomine.  Arthur  7'.  Davies,  96  U.  S. 
135  24  L.  Ed.  810,  cited  in  Forbes  Litho- 
praph  Mfg.  C'^.  v.  Worthington,  132  U. 
S.    655.   33    L.    Fd.    4.-3. 

64.    Thread  lace   being   enumerated  net 


dutiable  as  manufacture  of  silk,  not,- other- 
wise provided  for. — Thread  laces  are  eo 
nomine  subject  to  a  duty  of  thirty  per 
cent  ad  valorem.  Smythe  v.  Fiske,  2S 
Wall.  374,  23  L.  Ed.  47,  was  not  intended 
to  overrule  Homer  v.  The  Collector,  1 
Wall.  486,  17  L.  Ed.  688;  Reiche  v. 
Smythe,  13  Wall.  162,.  20  L-  Ed.  566,  or 
the  cases  referred  to  in  them,  nor  was 
Movius  v.  Arthur,  95  U.  S.  144,  24  L.  Ed. 
420,  understood  to  be  in  conflict  with  it. 
Arthur  v.  Lahey,  96  U.  S.  112,  24  L.  Ed. 
766.  These  cases  are  discussed  at  length 
in  Barber  v.  Schell,  107  U.  S.  617,  27  L. 
Ed.   400. 

65.  Rule  applies  to  statutes  reducing 
duties. — .\rthur  v.  Rheims,  96  U.  S.  143, 
24  L.  Ed.  813;  United  States  v.  Perry,  146 
U.  S.  71,  75,  36  L.  Ed.  890,  citing  Robert- 
son V.  Glendenning,  132  U.  S.  158,  33  L. 
Ed.   298.  _ 

Artificial  flowers  made  of  cottcn. — 
Arthur  z:  Rheims,  96  U.  S.  143,  24  L.  Ed. 
813,  distinguished  in  Barber  v.  Schell,  107 
U.  S.  617,  623,  27  L.  Ed.  400;  Ferguson 
V.  Arthur,  117  U.  S.  482.  489,  29  L.  Ed. 
979. 

66.  Qualifications  of  rule  as  to  specific 
designation. — Barber  z\  Schell.  107  U.  S. 
617,  27  L.  Ed.  400,  distinguishing  Arthur 
V.  Lahey,  96  U.  S.  112,  24  L.  Ed.  766; 
Arthur  z'.  Rheims,  96  U.  S.  143,  24  L.  Ed. 
813,  and  citing  Homer  z'.  The  Collect'^r, 
1  Wall.  486,  17  L.  Ed.  688.  and  reconcil- 
ing Movius  V.  Arthur,  95  LT.  S.  144,  24  L. 
Ed.  420;  United  States  v.  Klumpp,  169  U. 
S.    209,   216,   42    L.    Ed.    720. 

Cotton  laces  and  cotton  insertions.^ 
In  Barber  z'.  Schell,  107  U.  S.  617,  27  L. 
Ed.  400,  the  words,  "cotton  laces,  cotton 
insertions,"  etc.,  used  in  the  act  of  1846, 
were  held  to  be  designations  of  articles 
by  special  description  of  quality  and  ma- 
terial, and  the  general  provision  of  1857, 
transferring  to  schedule  C  "all  manu- 
factures composed  wholly  of  cotton, 
which  are  bleached,  printed  or  dyed," 
whereby  a  different  duty  was  imposed  on 
such  goods,  was  held  to  apply.  Mr.  Jus- 
tice Blatchford  said:  "The  designations 
qualified  by  the  word  'cotton'  in  the  act 
of  ]R46  are  designations  of  articles  by 
special  description,  as  contradistinp-uished 
from  descriptions  by  a  commercial  name 
or  a  name  of  trade.  Thev  are  designa- 
tions of  quality  and  material."  Approved 
in  Cadwalader  7'.  Zf>h.  151  U.  S.  171.  178, 
38  L.  Ed.  115;  United  States  v.  Klumpp, 
169  U.   S.  209,  216,  42   L.   Ed.   720. 
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9.  Separate  Unassembled  Parts  of  Commodities. — The  act  of  1795,  mak- 
ing parts  imported  separately  subject  to  the  same  duty  as  importations  of  the 
whole,  is  now  obsolete.^' 

10.  Doubts  Resoeved  in  Favor  of  Importer. — Where  the  question  as  to  the 
proper  classification  of  merchandise  is  one  of  doubt,  the  doubt  will  be  resolved 
in  favor  of  the  importer,  as  duties  are  never  imposed  on  the  citizen  upon  vague 
or  doubtful  interpretations.''^  But  this  question  of  doubt  is  as  to  whether,  as 
matter  of  legal  action  and  not  as  matter  of  fact,  the  article  is  within  the  terms 
of  the  statute.^^  The  rule  that  ambiguities  are  to  be  resolved  in  favor  of  the 
importer  does  not  apply  in  cases  where  duties  are  clearly  and  distinctly  imposed, 
and  where  there  is  no  real  ambiguity,  and  the  importer  seeks  to  obtain  an  al- 
lowance in  reduction  of  a  duty  which  is  distinctly  imposed."*^  Moreover  the 
general  principle  that  exemptions  claimed  must  be  strictly  construed  and  the 
doubt  must  be  resolved  against  the  one  asserting  the  exemption,  obtains  in  spite 
of  the   foregoing  rule."^ 

11.  Questions  of  Law  and  Fact. — The  classification  of  articles  under  the 
tariff  acts  is  a  matter  of  law  for  the  court  to  decide."^  But  it  is  for  the  jurv 
to  determine  under  what  particular  name  in  the  tariff  laws  an  article  comes.^^ 

D.    The   Schedules— 1.  In   General. — Those  political  motives  which  induce 
the   legislature   to  select  objects  of  revenue.-  and  to  tax   them   under  particular  . 
circumstances,   are   not    for    judicial    consideration.      Where    the   legislature   dis- ' 


67.  Duty  on  parts  of  an  article  imported 
separately. — United  States  v.  Schoverling. 
146  U.   S.   76,  36  L.   Ed.  893. 

In  Robertson  v.  Gerdan,  132  U.  S.  454, 
33  L.  Ed.  403,  the  point  decided  was  that 
ivory  keys,  sold  to  manufacturers  of 
pianos  and  organs,  to  be  scraped  and 
glued  to  the  wood,  were  not  themselves 
musical    instruments. 

In  United  States  v.  Schoverling,  146  U. 
S.  76,  36  L.  Ed.  893,  the  point  decided  was 
that  gunstocks,  although  intended  to  be 
put  with  barrels  to  form  complete  guns, 
yet  no  question  of  the  importation  of  gun 
barrels  being  involved,  were  not  guns; 
and  there  was  no  intimation  that  if  the 
stocks  and  barrels  had  both  been  im- 
ported by  the  same  person  and  entered 
at  the  same  time,  with  the  intention  of 
himself  putting  them  together  as  guns, 
they  would  not  have  been  dutiable  as 
such;  or  that  gunstocks  should  not  be 
considered  as  gunners'  or  sportsmen's  ar- 
ticles. 

"The  cases  of  Robertson  v.  Gerdan,  132 
U.  S.  4.54,  33  L.  Ed.  403,  and  United  States 
7'.  Schoverling,  146  U.  S.  76,  36  L.  Ed.  893, 
cited  for  the  plaintiff,  went  no  further 
than  to  hold  other  provisions  of  the 
tariff  act.  describing  a  complete  instru- 
ment, to  be  inapnlicable  to  the  importer 
of  a  part  thereof  only."  Isaacs  v.  Jonas, 
148   U.    S.   648,   654,   37    L.    Ed.    596. 

6*?.  Doubts  are  to  be  resolved  in  favor 
of  importer. — Greclv  t-.  Thompson,  10 
How.  225,  13  L.  Ed.  397,  citing  United 
States  V.  Eightv-Eour  Boxes  of  Sutrar,  7 
Pet.  453.  8  L.  Ed.  745;  United  States  v. 
Tsham,  17  Wall.  496,  21  L.  Ed.  728;  Hart- 
ranft  v.  Wieemann.  121  U.  S.  609.  30  I,. 
Ed.  1012,  citing  United  States  v.  Ish.nii-'. 
17  Wall.  496,  21  L.  Ed.  728,  distinguished 
in  Earnshaw  ?'.  Cadwalader.  145  U.  S.  247, 
36  L.  Ed.  693;  .American  Net,  etc.,  Co.  v. 


Worthington,  141  U.  S.  468,  474,  35  L. 
Ed.  821;  Swan,  etc.,  Co.  v.  United  States, 
190  U.  S.  143,  146,  47  L.  Ed.  984;  United 
States  V.  Riggs,  203  U.  S.  136,  51  L.  Ed. 
127;  Eidman  v.  Martinez,  184  U.  S  578, 
583,  46  L.   Ed.   697. 

Figures  representing  various  saints,  and 
also  two  figures  of  adoring  angels,  are 
entitled  to  free  entry  under  the  pro- 
vision of  paragraph  649  of  the  tariff  act 
of  1897,  30  Stat.  151,  201.  as  being  "casts 
of  sculpture,  where  specially  imported  in 
good  faith  for  the  use  and  by  the  order 
of  any  society  incorporated  or  established 
solely  for  religious,  philosophical,  scien- 
tific, educational  or  literary  purposes." 
This  provision  of  the  statute  should  be 
liberally  construed  in  favor  of  the  im- 
porter, and  if  there  were  any  fair  doubt 
as  to  the  true  construction  of  the  pro- 
vision in  question,  the  courts  should  re- 
solve the  doubt  in  his  favor.  American 
Net,  etc.,  Co.  'v.  Worthington,  141  U.  S. 
468,  35  L.  Ed.  821;  Bcnziger  v.  United 
States,  192  U.  S.  38.  55,  48  L.  Ed.  331. 

69.  Earnshp.v  -.  Cadwalader,  145  U.  S 
247,  36   L.   Ed. 

70.  Qualification  of  rule  that  doubts 
are  resolved  in  favor  of  importer.— Earn- 
shaw  7'.  Cadwalader,  145  U.  S.  247,  36  L. 
Ed.  693,  distinsuishins:  Hartranft  7'.'\\'ieg- 
mann,  121  U.  S.  600,  30  L.  Ed.  1012. 

71.  Exemptions    are    strictly    construed 

against    the    one    claiming    them United 

States  r-.  .Mien.  163  U.  S.  499,  41  L  Ed 
242,  citing  Schurz  ?-.  Cook,  148  U  S  397 
37  I^.  Ed.  498:  Keokuk,  etc..  R.  Co  :• 
Missouri,  152  U.  S.  301.  306  38  I  Fd 
450.  ■      -    • 

72.  Classification  for  the  court.— Son,i 
V.   Magonc,  159  IT.   S.  417.  40  L.   Kd.  20.-^. 

73.  Question     for     iury     to     determine 

name  under  which  article  comes. Arflmr 

V.    Herold,    100    U.    S.    75,    25    L.    Ed.    568- 


884  REVENUE  LAWS. 

tinguishes  between  different  objects,  and  in  imposing  a  duty  on  them,  evidences 
a  will  to  charge  them  in  different  situations,  it  is  not  for  the  courts  to  beat  down 
these  distinctions,  on  the  allegation  that  they  are  capriciously  made,  and  there- 
fore, to  be  disregarded.  It  is  the  duty  of  the  court  to  discover  the  intention  of 
the  legislature,  and  to  respect  that  intention.  Where  the  provisions  of  two  acts 
are  so  unlike  each  other  that  the  comparison  exhibits  only  a  contrast,  instead  of 
saying  that  their  opposing  regulations  were  designed  to  be  similar,  it  would  seem 
much  more  reasonable  to  say  that  the  one  act  exhibits  a  legislative  mind  mate- 
rially variant  in  the  particulars  where  the  difference  exists,  from  what  is  ex- 
hibited by  the  other.'*  The  lines  between  different  articles  enumerated  in  the 
tariff'  law  are  sometimes  very  nicely  drawn,  and  a  tritiing  amount  of  labor  is 
often  sufficient  to  change  the  nature  of  the  article,  and  determine  its  classi- 
tication.^^ 

2.  Meaning  and  Purpose  of  Titles  to  Schedules. — A  multitude  of  articles 
upon  which  duty  is  imposed  by  the  tariff  act  of  1909  are  grouped  in  that  act 
uiider  fourteen  schedules,  each  with  a  diff'erent  title,  but  all  that  was  intended 
L\  those  titles  was  a  general  suggestion  as  to  the  character  of  the  articles  within 
liiC  particular  schedule,  and  not  a  technical  or  accurate  definition  of  them.'^'^ 

3.  Schedule  A — Chemicals,  Oils  and  Paints — a.  Essential  Oils. — Nitro- 
benzole,  being  a  manufacture  from  benzole  and  nitric  acid,  was  held  not  to  be 
dutiable  as  an  "essential  oil"  under  the  tariff'  act  of  August  30,  1842,  but  was 
dutiable  as  a  nonenumerated  article.'' 

b.  Expressed  Oils. — Olive  oils,  both  salad  and  lamp,  were  held  to  be  "ex- 
pressed oils"  within  the  meaning  of  the  tariff'  act  of  1883,  and  were  not  spe- 
cifically enunieiaied  or  provided  for  elsewhere  in  the  act.''' 

c.  Lhcmical  Compounds  and  Salts. — Chemical  salt  is  a  generic  term  designat- 
ing all  articles  of  that  character,^ '^  and  embraces  muriate  of  cocaine  as  the 
genus.***^  Bichromate  of  soda  is  also  a  "chemical  compound  and  a  chemical 
salt"  within  the  words  of  schedule  A  of  the  act  of  1883,  and  cannot  therefore  be 
treated  as  a  nonenumerated  article   within  the  similitude  clause. -^^ 

d.  Boncblack  and  Lampblack. — Black,  made  from  bone,  ivory,  or  vegetable 
substances,  by  whatever  name  known,  including  boneblack  and  lampblack,  are  du- 
tiable at  twenty-five  per  centum  ad  valorem  under  the  tariff'  act  of  1909,  §  45,  sched- 
ule A,  and  it  is  under  this  clause  that  boneblack  used  to  decolorize  sugar  should 
be  dutiable,  and  not  as  manufactures  of  bone  as  provided  by  §  463  of  schedule 
N,  nor  exempt  from  duty  as  bone  dust  and  bone  ash  hi  uniy  i^r  fcrlilizing  pur- 
poses as  provided  by  §  515  of  the  free  list.''- 

Recknagcl   v.    Murphy,    102    U.    S.    197,   26  76,     Purpose   of   titles    to     cchedules.— 

L.  Ed.  130;  Robertson  v.  Oelschlaeger,  137  Hollender   v.    Magone,    149    U.    S.    586,    37 

U.   S.   436,   34   L.    Ed.    744;.   Robertson     v.  E-   Ed.   860. 

Salomon,  144  U.  S.  603',  36  E.  Ed.  .560;  77.  Nitro-benzole. — Murphy  v.  Arnson, 
foplitz  V.  Hedden,  146  U.  S.  252,  36  E.  -96  U.  S.  131,  24  E.  Ed.  773,  cited  in  Arthur 
Ed.  961;  Hedden  v.  Richard,  149  U.  S.  v.  Fox,  108  U.  S.  125,  129,  27  E.  Ed.  675. 
346,  37  L.  Ed.  763.  78.  What  are  "expressed  oils." — Hart- 
Classification  of  chicory. — Arthur  v.  ranft  v.  Oliver,  125  J.  S.  525,  31  E.  Ed. 
lleruld.    100    U.    S.    75,   25    E.    Ed.    568.  813. 

Whether  the  articles  are  wrought  iron  79.    Scope  of  term  chemical  salt. — Fink 

tubes,    a^    iii>i-;tcd    by    the    Unitt-d    States,  v.  United   States,  170  U.  S.  584,   587,  42  E. 

or    arc    wrought    iron    lines,    as    contended  Ed.   1153. 

by  the  plaintiffs,  was  certamlly  a  question  80.    Fink  v.  United  States,  170  U.  S.  584, 

of    fact    dependent    upon     the      evidence;  42    E.    Ed.    1153;    Robertson    v.    Salomon, 

and,  if  so,  it  must  be  that  it  was  a   ques-  i;!0   L'.   S.   412,   32   L.   Ed.   995;    Magone  v. 

tion    to    be    decided    by    the     court,      inas-  Heller,  150  U.  S.  70,  37  E.   Ed.  1001;  Ber- 

much    as    the    parties    had    waived    a    jury.  becker  v.   Robertson,  152   U.  S.  373,  38   L. 

Tvng  V.  Grinnell,  92  U.  S.  467,  468,  23   L.  Ed.    484;    Dejonge   v.    Magone,    159    U.    S. 

Ed.    733.  562,    40    E.    Ed.    260. 

74.  Legislative  motives  cannot  be  in-  81.  Bichromate  of  soda  is  a  chemical 
quired  into. — Pennington  z\  Coxc,  2  salt. — Mason  t'.  Robertson,  139  U.  S.  624, 
Cranch   33,   59.  2   E.    Ed.   199.  35    E.    Ed.    293;   Junge   v.    Hedden,    146   U. 

75.  Lines     between      different     articles       S.  233,  238,  36  E.   Ed.  953. 

nicely  drawn, — Saltonstall     v.     Wiebusch,  82.    Harrison  v.   Merritt,   115   U.   S.   577, 

156   U.   S.   601,  604,  39   L.   Ed.   549.  29    L.    Ed.    494. 
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e.  Proprietary  Medicines. — It  was  held  that  Henry's  calcined  magnesia  was 
dutiable  as  a  proprietary  medicine. ^^ 

4.  Schedule  B — Earths,  Earthenware  and  Glassware — a.  Definitions. 
— Webster  defines  "earthenware"  as  "vessels,  and  other  utensils,  ornaments,  or 
the  like,  made  of  baked  clay."^'*  And  the  words  "or  the  like"  in  this  definition 
are  broad  enough  to  include  tiles. ^° 

b.  Porcelain  and  Chiuaivare  and  Paintings  on  Glass. — Pictures  painted  by 
hand  on  porcelain  are  dutiable  as  paintings  and  not  as  porcelain,  because  their 
value  depends  on  the  skill  of  the  particular  artist  who  painted  them,  whereas  the 
porcelain  ground  on  which  they  are  painted  is  only  used  to  obtain  a  good  surface 
on  which  to  paint,  and  forms  no  material  part  of  the  value  of  the  painting.^^ 

c.  Glass  Tumblers. — Glass  tumblers,  having  the  entire  surface  or  bottom 
smoothed  or  polished,  or  their  sides  figured  or  ornamented  by  cutting  or  grind- 
ing, come  regularly  within  the  operation  of  schedule  B  of  the  tariff  act  of  July 
30,  1846,  and  are,  within  the  intent  and  meaning  of  that  schedule,  subject  to  a 
duty  of  40  per  centum  ad  valorem,  as  glass  cut.^' 

d.  Gas  Retorts  and  Carbon  Sticks. — Carbon  sticks  are  so  nearly  identical  with 
"carbons  for  electric  lighting"  that  they  are  dutiable  under  that  description.^^ 

e.  Manufactures  of  Glass. — Spectacles  made  of  glass  and  steel  are  dutiable  as 
"pebbles  for  spectacles  and  all  manufactures  of  glass."^^  Likewise,  beads  col- 
ored in  imitation  of  "cat's  eyes"  or  "tiger's  eyes,"  and  beads  known  in  trade  as 
imitations  of  precious  stones,  are  to  be  classified  as  manufactures  of  glass. ^" 

5.  Schedule  C— Metals  and  Manufactures  oe — a.  Iron  Ore. — Im.porta- 
tions  of  iron  ore  are  dutiable  under  schedule  C  of  §  2502  as  enacted  by  §  6  of 
the  act  of  Alarch  3,  1883,  c.  121,  22  Stat.  497,  at  seventy-five  cents  per  ton.*^! 

b.  Bar  Iron,  Rolled  or  Hammered. — Iron  nail  rods  known  commercially  as 
nail  rods,  not  bought  or  sold  as  bar  iron  nor  known  as  bar  iron,  imported  in 
straight,  flat  pieces,  less  than  one  inch  in  width  and  less  than  three-eights  of  an 
inch  in  thickness,  comes  within  the  description  of  rolled  iron  not  otherwise  pro- 
vided for  and  not  within  the  description  of  bar  iron,  rolled  or  hammered. ^^ 


83.  Henry's  calcined  magnesia. — Fergu- 
son z'.  Arthur,  117  U.  S.  482,  488,  29  L- 
Ed.    979. 

Proprietary  medicines. — S  e  e  post, 
"Schedule  H  —  Spirits,  Wines  and  Other 
Beveraijes,"  V,  D,  10.  For  definition,  see 
PROPRIETARY— PROPRIETOR,  vol.  9, 
p.    815. 

84.  "Earthenware"  defined. — Rossman 
V.  Pledden,  145  U.  S.  561,  565,  568,  36  L. 
Ed.   «il7. 

85.  Tiles  are  ejusdem  jeneris  with  ves- 
sels, utensils,  etc. — Ross-nan  v.  Hedden, 
145  U.   S.  561,  36  L.   Ed.  8i7. 

Tiles  are  defined  as  plates  or  pieces  of 
baked  clay,  used  for  covering  roofs, 
floors  and  walls,  and  for  ornamental 
work  of  various  kinds,  as  well  as  for 
drains,  etc.  Rossman  v.  Hedden,  145  U, 
S.   561,   36  L.   Ed.   817. 

86.  Arthur  v.  Jacohy,  103  U.  S.  677,  678, 
26  L.  Ed.  454,  cited  in  United  States  z: 
Perry,  146  U.  S.  71,  73,  36  L.  Ed.  890,  in 
which  case  it  was  said  that  this  case 
brought  about  a  change  in  the  tariff  laws. 

But  because  of  the  uniform  rulings  of 
the  treasury  department  that  the  term 
nainting  covered  all  works  of  art  pro- 
duced by  the  process  of  painting,  irre- 
spective of  the  material  on  which  the 
paint  is  laid,  as,  for  example,  paintings  on 
glass,  ivory,  silk,  leather,  and  wall 
panels,    painted    and    designed    for    hfuise- 


hold  decoration,  brought  about  a  strong 
protest  to  congress;  this  resulted  in  levy- 
ing a  duty  eo  nomine  on  stained  and 
painted  window  glass.  See  opinion  of  Mr. 
lustice  Brown  in  United  States  v.  Perry, 
146  U.   S.  71,  36  L.   Ed.   890. 

Stained  or  painted  glass  windows. — See 
United  States  v.  Perry,  146  U.  S.  71,  36 
L.    Ed.    890. 

87.  Glass  tumblers. — Binns  v.  Law- 
rence,  12  How.  9,  20,  13   L.   Ed.   871. 

88.  Carbon  sticks. — United  States  v. 
Downing,  201  U.  S.  354.  357,  50  L.  Ed. 
586. 

89.  Spectacles  made  of  glass  and  steel. 
—Arthur  v.  Sussfield,  96  U.  S.  128,  24  L. 
Ed.   772. 

90.  Beads. — United  States  v.  Morrison, 
179   U.    S.   456.   45    L.    Ed.   275. 

91.  Duty  on  iron  ore. — Earnshaw  v. 
Cadwalader,   145   U.   S.  247,   36   L.   Ed.  693. 

But  no  allowance  can  be  made  for 
water  and  moisture  physically  or  chemic- 
ally combined  with  imported  iron  ore. 
Earnshaw  z'.  Cadwalader,  145  U.  S.  247. 
36   L.    Ed.   693. 

And  it  is  proper  to  admit  evidence  for 
a  defendant  that  native  ores  of  the  same 
kind  as  those  imported  were  dealt  in 
the  United  States  witb'^ut  any  allowance 
for  moisture.  Earnshaw  z'.  Cadwalader, 
145  U.   S.  2  17,  36  L.   Ed.  693. 

92.  Iron  nail  rods. — Worthineton  v. 
Abbott.   124   U.   S.  434,   31    L.    Ed.   40L 
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c  Copper  and  Copper  Bottoms.— V.n(\er  the  earlier  tariff  laws  copper  plates 
turned  up  at  the  edge  were  exempt  from  duty.^^  But  the  present  tariff  law 
specifically    provides    that    copper    bottoms    shall    be    dutiable    at    2>^    cents    per 

pound.'*'*  ,       ,       ,  •  1 

d.  Scrap  Iron. — Scrap  iron  is  waste  or  refuse  iron  that  has  been  m  actual  use 
and' is  fit  only  to  be  remanufactured.»''  Therefore,  clippings  that  have  been  used 
in  making  boilers,  which  are  no  longer  capable  of  any  use  until  remanufactured, 
because  in  their  use  they  have  been  rendered  worthless  for  any  purpose  except 
for  remanufacture,  are  to  be  deemed  scrap  iron.»'^ 

e.  JVatches  and  Watch  Materials. — In  order  to  be  dutiable  as  "watch  mate- 
rials." the  article,  when  imported,  must  be  in  such  form  of  manufacture  as  to 
show  its  adaptation  to  the  making  of  watches.'^' 

f.  Manufactures  of  Metals— (l)  In  General.— Section  199  of  schedule  C  of 
the  tariff  act  of  1909,  which  is  a  substantial  re-enactment  of  the  act  of  1883, 
provides  that  articles  or  wares  not  specially  provided  for  in  this  schedule,  com- 
posed whollv  or  in  part  of  iron,  steel,  lead,  copper,  nickel,  pewter,  zinc,  gold, 
silver,  platinum,  aluminum,  or  other  metal,  whether  partly  or  wholly  manufac- 
tured.' shall  be  dutiable  at  forty-five  per  centum  ad  valorem.  Where  metal  forms 
a  necessary  and  substantial  part  of  the  article,  and  is  not  a  mere  incident  or  im- 
material part  of  the  completed  article,  as,  for  example,  the  screws  or  knobs  upon 
an  article  of  household  furniture,  or  the  buttons  upon  an  article  of  clothing,  such 
articles  should  be  classified  as  manufactures  in  part  of  metal. **«  Opera  glasses.^'-^ 
finished  gunstocks,i  percussion  caps,  watches  and  jewelry,  and  other  articles  of 
ornament,-  tin  plates  and  terne  plates.^  pincers,  scythes  and  grass  hooks'*  and 
brass  upholstering  nails-^  are  all  dutiable  under  this  section  as  metal  or  manu- 
factures of  metal.  It  has  also  been  held  that  Bessemer  steel  rail  crop  ends  are 
dutiable  as  steel  not  specially  enumerated  or  provided  for,  and  not  as  mineral 
substances  in  a  crude  state  and  metals  unwrought.  It  is  none  the  less  steel  be- 
cause it  was  an  excess  of  material,  as  the  result  of  making  steel  rails,  cut  off 
from  the  steel  rail,  and  not  suitable  for  use  in  itself,  without  being  remelted  or 
reheated.*'  And  all  articles  of  steel  partially  manufactured,  not  otherwise  pro- 
vided for,  were  dutiable  as  if  wholly  manufactured." 

(2)    Manufactures  of  Iron. — Iron  show  cards  used   for  advertising  purposes, 
if  not   enumerated   or   specially  provided   for,  are  dutiable  as   manufactures   of 

93.  Copper  plates  turned  up  at  the  edge.  7\  United  States,  171  U.  S.  210,  218,  43 
—United    States    r.    Potts,    5    Cranch    284,       L.   Ed.   t39. 

r>  L.  Ed.  102,  approved  in  Patton  v.  United  98.    What    are    manufactures    of    metal. 

States,   159  U.   S.   500,   509,  40   L.   Ed.   233.  — SecbcrRcr  v.   Schlesinger,   152  U.   S.  581, 

See   United   States   v.    Kid,   4   Cranch   1,   2  38   L.    Ed.   5G0. 

L    Ed    531  99-  Opera  glasses. — Seeberger  v.  Schles- 

94.  Tariff    act    of    1900    of    schedule    C,  inger,  l.-)2  U.  S.  581,  38  L.  Ed.  SfiO. 

^  17(5  1.     Finished    gunstocks   with    locks   and 

95  Scrap  ircr  defined.-^Dwight  v.  Mer-  mountings. — United  States  r.  Schoverling, 
ritt    140  U.   S.   2  J  3,   35   L.   Ed.  450.  14f,   U.   S.   7G,   3fi    L.    Ed.   893. 

96  Schlesinger  v.  Beard,  120  U.  S.  204.  2.  Arthur  f.  Dodge,  101  U.  S.  34,  25  L. 
30   L.    Ed.    656.  Ed.   948. 

Iron    rails,— On    the     otlier      hand,      al-  3.    Arthur  v.  Dodge,  101  U.  S.  34,  25  L. 

thougli     iron     rails    were     manifestly     im-  Ed.   948. 

ported    solely    for    remanufacture.     yet     if  4.     Carpenters'    pincers,      scythes,      and 

they  had   never  been   in  actual   use  in   the  grass     hooks. — Saltonstall     v.      Wiebusch, 

country    from    which    they    were    brought,  15f.   U.  S.  601,  39  L.  Ed.  549. 
they  do  not  come  within  the  terms  "scrap  Forgings.— As    to    the    meaning    of    this 

iron  "    as    used    in    §   2504    of   the    Revised  term,   see   Saltonstall  v.  Wiebusch,  156   U. 

Statutes.      Dwight    v.     Merritt,    140   U.    S.  S.    601,    39    L.    Ed.    549. 
213.   35   E.   Ed.   450.  5.     Berbecker    z'.    Robertson,    152    U.    S. 

97.     Watch    materials.— Worthington    v.  373,   38   L.    Ed.   484. 
Roliliin^;,  139  U.  S.  337,  341,  35  E.  Ed.  181.  6.    The   crop   ends  of  a  Bessemer  steel 

White  hard  enamel  for  making  faces  of  rail. — Robertson  z'.   Perkins,  129  U.  S.  233, 

watch     dials.— Worthington     v.      Robbins,  238,   32   L.    Efl.   686. 

139  U.   S.  337,  35  E.  Ed.  181,  approved  in  7.     Partially    manufactured    materials. — 

Saltonstall    v.    Wiebusch,    156    U.    S.    601,  Steel    tire    blooms,    adapted    and    intended 

604,   39   L.   Ed.   549;   Tide  Water   Oil   Co.  for  tires  for  car  wheels,  and  not  for  driv- 
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iron  and  not  as  printed  matter,  because  those  words  apply  only  to  articles  ejus- 
dem  generis  with  books  and  pamphlets.^  Headless  hair  pins,^  unassembled  parts 
of  guns/^  and  cotton  ties^^  are  also  dutiable  as  manufactures  of  iron,  not  other- 
wise provided  for. 

Meaning  of  Words  "Manufactures  of  Metals." — l]ut  the  words  "manu- 
factures of  metals"  refer  to  manufactured  articles  in  which  metals  form  a  com- 
ponent part,  and  not  to  articles  in  which  they  have  lost  their  form  entirely,  and 
have  become  the  chemical  ingredients  of  new  forms. ^^ 

6.  Schedule   D — Wood   and   Manufactures   of^^ — a.    Dressed   Lumber. 

Sawed  boards  and  planks,  planed  on  one  side  and  tongued  and  grooved,  should 
be  classified  as  dressed  lumber  and  be  admitted  free  of  duty  as  sawed  boards, 
plank,  deals  and  other  lumber,  rough  or  dressed,  under  the  tarifif  act  of  August  28 
18Q4.14 

b.  Manufactured  Lumber. — By  the  reciprocity  treaty  of  1854,  between  the 
United  States  and  Great  Britian,  it  was  stipulated  that  the  following,  among 
other  articles,  were  to  be  admitted  free  of  duty :  "Timber  and  lumber  of  all 
kinds,  round,  hewed,  and  sawed,  unmanufactured  in  whole  or  in  part."^^ 

7.  Schedule  E — Sugar,  Molasses  and  Manufactures  q-p.^^ — There  are 
two  very  distinct  and  different  modes  of  <"  tinguishing  sugar — by  its  color,  and 
by  the  intrinsic  percentage  of  specific  crystalline  sugar  in  the  mass.  One  is  de- 
termined by  a  color  standard,  the  other  by  a  chemical  standard. i'^  But  under 
§  2504  of  the  Revised  Statutes,  it  was  held  that  congress  chose  the  color  test 
for  determining  the  dutiable  quality  of  sugars,  to  which  an  artificial  color  was 
not  given   after   they   had   been   manufactured. ^^ 


ing  wheels,  are  partially  manufactured 
tires,  not  otherwise  provided  for.  Tyre, 
etc..  Works  Co.  v.  Spalding,  116  U.  S. 
.•.41,    547,    29    L.    Ed.    720. 

Spectacles  made  of  glass  and  steel. — 
But  neither  in  the  general  use  of  lan- 
guage nor  in  commercial  designation 
would  it  be  understood  that  the  uncon- 
nected expression,  "manufactures  of 
which  steel  is  a  component  part,"  was  in- 
tended to  embrace  spectacles.  Steel  may 
or  may  not  form  a  part  of  the  spectacles. 
The  article  will  be  as  perfect  without  steel 
as  with  it.  Besides  these  goods  are  enu- 
merated, and  the  similitude  clause  ap- 
plies only  to  nonenumerated  articles. 
Arthur  v.  Sussfield,  96  U.  S.  128,  24  L. 
Ed.   772. 

8.  Manufactures  of  iron. — Forbes 
Lithograph  Mfg.  Co.  v.  Worthington,  132 
U.   S.  6.55.  3,3  L.   Ed.  453. 

9.  Ordinary  headless  hair  pins,  made  of 
steel  wire  and  iron  wire,  are  not  dutiable 
as  "pins,  solid  head  or  other."  Robertson 
V.   Ro<=pnthal,  132  U.  S.  460,  33  L.  Ed.  392. 

10.  Unassembled  parts  of  guns. — United 
States  V.  Schoverling.  146  U.  S.  76,  36  L. 
Ed.  803,  cited  in  Tide  Water  Oil  Co.  v. 
United  States,  171  U.  S.  210,  21S,  43  L. 
Ed.  139. 

11.  Cotton  ties. — Badger  v.  Ranlett.  106 
U.    S.    255,   27    L.    Ed.    194. 

12.  Meaning  of  words  "manufactures  of 
metals." — Meyer  v.  Arthur,  91  U.  S.  570, 
576.  23  L.  Ed.  455;  Murphy  v.  Arnson,  96 
U.   S.   131,   134,  24  L.   Ed.   773. 

White  lead,  nitrate  of  lead,  oxide  of 
zinc,  and  dry  and  orange  mineral,  arc 
not  manufactures  of  metals  within  the 
meaninc:  of  that  act.  Meyer  v.  Arthur,  91 
U.    S.   570,   23   L.    Ed.   455. 


13.  As  to  meaning  of  words  "furniture 
finished,"  see  ante,  "Commercial  Signifi- 
cation of  Language  in  Tariff  Laws,"  V, 
C,   7. 

14.  Dressed  lumber.— United  States  v. 
Dudley,    174   U.   S.   670,   43   L.    Ed.   1129. 

And  they  are  not  "manufactures  of 
wood"  within  the  meaning  of  paragraph 
181  of  the  act  of  1894  (§"^215,  Act  1909). 
These  words  should  be  construed  as  in 
pari  materia  with  the  preceding  words, 
"house  or  cabinet  furniture."  United 
States  V.  Dudley,  174  U.  S.  670,  43  L.  Ed. 
1129. 

15.  Manufactured  lumber. — United  States 
V.  Hathaway,  4  Wall.  404,  405,  18  L.  Ed. 
395. 

Staves  for  pipes,  hogsheads,  and  other 
casks  were  not  free  from  duty  under  the 
reciprocity  treaty  of  1854  between  the 
United  States  and  Great  Britain.  United 
States  V.  Hathaway,  4  Wall.  404,  18  L. 
Ed.    395. 

Split  white-ash  timber,  chiefly  designed 
to  be  used  in  the  manufacture  of  long 
shovel  handles.  United  States  v.  Quimby 
4  Wall.   408,   IS   L.   Ed.  397. 

16.  Saccharine. — .\s  to  whether  this  is 
an  acid,  see  post,  "Free   List,"  V,  D,  17. 

17.  Modes  of  distinguishing  sugar. — 
Merritt  v.  Welsh,  104  U.  S  694,  700  26 
L.    Ed.    896. 

18.  Color  test  used  for  determining 
dutiable  ouality  of  sugar. — In  Merritt  ?'. 
Welsh.  104  U.  S.  694,  26  L.  Ed.  896.  un- 
der schedule  G  of  §  2504  of  the  Revised 
Statutes,  the  sole  test  of  the  dutiable 
quality  of  sugars  was  held  to  be  their  ac- 
tual color,  as  graded  by  the  Dutch  stand- 
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8.  ScHKUL'LE  F — Tobacco  and  AIaxufactures  of. — See  post.  "Smokers'  Ar- 
ticles," V,  D,  16,  g. 

a.  In  General. — The  provisions  of  schedule  F  of  the  tariff  act  of  March  3, 
1883,  c.  121,  22  Stat.  488,  503,  was  as  follows:  Leaf  tobacco  of  which  eighty- 
five  per  cent  is  of  the  requisite  size  and  of  the  necessary  fineness  of  texture  to 
be  suitable  for  wrappers,  and  of  which  more  than  one  hundred  leaves  are  re- 
quired to  weigh  a  pound,  if  not  stemmed,  seventy-five  cents  per  pound;  if  stem- 
med, one  dollar  per  pound.  (247.)  All  other  tobacco  in  leaf,  unmanufactured 
and  not  stemmed,  thirty-five  cents  per  pound. 

b.  What  Is  Leaf  Tobacco. — Leaf  tobacco  consists  of  three  classes,  "wrappers," 
"fillers,"  and  "binders."  "Wrappers"  are  leaves  suitable  for  the  outside  finish 
of  a  cigar.  "Fillers"  are  leaves  that  make  up  the  main  body  of  the  cigar;  and 
"binders"  are  the  secondary  or  inside  wrapper,  and  hold  together  the  loose  ma- 
terial which  constitutes  the  filling.^'* 

c.  Manner  of  Detcrnwiing  Character  of  Tobacco — (1)  The  Unit  to  Which 
Percentage  Test  Is  to  Be  Applied. — If  a  bale,  or  other  separate  and  concrete 
quantity  of  leaf  tobacco,  contained  only  leaves  of  such  uniformity  of  character 
as  to  be,  in  their  collective  form,  of  one  class,  the  bale,  or  other  separate  collec- 
tion, would  be  the  unit  contemplated  in  the  percentage  and  weight  tests  of  par- 
agraph (246).  On  the  other  hand,  if  the  bale  contained  tobacco  of  two  classes, 
the  unit  would  be  the  ascertained  quantity  of  either  class.  The  characteristics 
of  the  tobacco  are  not  to  be  ascertained  by  examining  a  number  of  representa- 
tive hands. 2*^ 

(2)  Ascertaining  Character  of  Tobacco  by  Examining  Representative  Hands. 
— If  the  character  of  the  tobacco  is  to  be  learned  from  an  examination  of  a 
representative  quantity  therefrom,  such  as  ten  hands,  the  hands  should  be  sep- 
arated and  the  statutory  tests  applied  to  the  general  collection  of  all  the  repre- 
sentative leaves,  irrespective  of  their  casual  association  in  the  separate  hands. ^^ 

(3)  Applying  the  Test  of  Size. — The  most  natural  interpretation  of  tlie  para- 
graph in  question  is  to  consider  eighty-five  per  cent  of  half-leaves,  or  suitable 
half-leaves  eighty-five  in  number  out  of  half-leaves  one  hundred  in  number  as 
the  requirement,  and  to  regard  the  proportion  of  the  weight  of  the  suitable 
half-leaves  to  the  weight  of  all  the  leaves  as  immaterial. ^2 

d.  Meamng  of  Word  "Leaves." — The  word  "leaves"  in  this  schedule  plainly 
means  whole  leaves. ^3 

e.  Cigar  Wrappers. — The  act  of  1897  subjected  leaves  of  tobacco  suitable  for 
cigar  wrappers  and  those  not  suitable,  when  mixed  in  the  same  commercial  bale 
or  package,  to  dilTerent  rates  of  duty.^^ 

f.  Unmanufactured  Tobacco. — Tobacco  scraps  consisting  of  clippings  from 
the  ends  of  cigars  and  pieces  broken  from  tobacco,  of  which  cigars  are  made  in 

ard.     Distinguished  in   Falk  v.  Robertson,  21.       Examination       of       representative 

137  U.  S.  225,  233,  34   L-   Hd.  645;   Patton  number   of  hands. —  Erhardt   v.   Schroeder, 

V.  United  States,  159  U.   S.  500,  40  L.   Ed.  155    U.    S.    124,    134,   39    L.    Ed.   94. 

233.  22.    Applying  the  test  of  size. — Erhardt 

19.  Of  what  leaf  tobacco  consists. —  v.  Schroeder,  155  U.  S.  124,  136,  39  L. 
Falk  V.    Roljertson,    137    U.   S.   225,   231,   34  Ed.    94. 

L.    Ed.   645.  23.     Meaning    of     word     "leaves." — Er- 

20.  What  is  the  unit  contemplated  in  hardt  z'.  Schroeder,  155  U.  S.  124,  39  L. 
percentage    test. — Erhardt     v.     Schroeder,       Ed.  94. 

155    U.   S.    124,    133,  39   L.    Ed.   94,   quoted  24.     Tobacco    suitable   and   not    suitable 

with     approval     in     Rothschild    v.    United  for  cigar  wrappers. — Rothschild  v.  United 

States,  179  U.  S.  463,  468,  45  L.  Ed.  277.  States,   179    U.    S.   463,   45    L.    Ed.   277,   fol- 

The  unit  upon  which  the  eighty-five  per  lowing    Erhardt    v.    Schroeder,    155    U.    S. 

cent    under    §    6    of    the    act    of    March    3,  124,    127,    39    L.    Ed.    94,    and    refusing    to 

1883,  is  to  be  calculated  is   not  the  entire  recognize  the  distinction   between   Falk  v. 

bale,  but  is  the  separated  quantity  of  such  Robertson,   137   U.    S.   225,   34   L.    Ed.   645. 

leaf   tobacco.     Falk  v.   Robertson-,   137   U.  from  the  case  at  bar  because  that  in  the 

S.  225,  34  L.   Ed.  645,  distinguishing  Mer-  former    case    the    dififerent    kinds     of      to- 

ritt   V.    Welsh,    104    U.    S.    694,   26    L.    Ed.  bacco   were   not    mingled,   but   were    care- 

896,  and  discussed  in  Rothschild  v.  United  fully      separated      and       distinguished      in 

States,   179  U.   S.   463,  467,   45   L.   Ed.   277.  quantity   and   quality. 
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the  process  of  such  manufacture,  not  being  fit  for  use  in  the  condition  in  which 
they  are  imported,  were  held  to  be  subject  to  duty  as  unmanufactured  tobacco.--^ 

9.  ScHE^DULE  G — Agricultural  Products  and  Provisions— a.  Sauces. — In 
the  dictionary  of  \\''ebster,  the  primary  definition  of  "sauce"  is  accordingly  given 
as :  "A  mixture  or  composition  to  be  eaten  with  food  for  improving  its  relish ; 
a  relishing  condiment;  appetizing  addition  to  the  principal  material  of  a  dish." 
In  a  later  edition,  there  is  given,  by  way  of  additional  definition,  "Stewed  or 
preserved  fruit,  eaten  with  other  food  as  a  relish ;  as  apple  sauce,  cranberry 
sauce,  etc. "2*^ 

b.  Vegetables. — Beans  mainly  used  for  food  are  to  be  classed  as  vegetables 
and  not  seeds.-"  In  like  manner  tomatoes  are  to  be  classified  as  vegetables  and 
not  as  fruit  within  the  meaning  of  the  tariff  act  of  1883.2^ 

c.  Seeds. — Both  the  tariff  laws  of  1874  and  1909,  provide  that  garden  seeds 
shall  be  subjected  to  a  specific  duty,  whereas  many  other  seeds,  such  as  flower 
and  grass  seeds,  are  put  on  the  free  list.^s  It  is  not  easy,  therefore,  to  say  of 
any  importation,  on  general  principles,  that  it  is  of  garden  seeds  or  of  field  seeds, 
nor  to  frame  a  rule,  on  general  principles  and  general  knowledge,  which  will 
always  exactly  apply. ^"^ 

d.  FisJi. — Dry  salted  codfish.-^^  and  anchovy  paste  and  bloater  paste,^^  ^re 
dutiable  as  fish,  prepared  or  preserved. 

10.  Schedule  H — Spirits,  Wines  and  Other  Beverages — a.  Definitions.^^ 
— It  may  be  laid  down  as  a  general  proposition,  that  where  the  term  "liquors" 
is  used  in  a  special  sense,  spirituous  and  distilled  beverages  are  intended,  in 
contradistinction  to  fermented  ones.^^ 

b.  Cordials,  Liquers,  Absinthe,  etc. — Bonekamp  bitters  were  not  dutiable  under 
schedule  H  of  the  act  of  1883  because  not  substantially  similar  to  absinthe,  but 
were  dutiable  as  a  proprietary  preparation.     Section  303  of  schedule  H  of  the 


25.  Unmanufactured  tobacco. — See- 
berger  v.  Castro,  153  U.  S.  33,  38  L.  Ed. 
624,  followed  in  Spalding  v.  Castro,  153 
U.  S.  38,  38  h.  Ed.  626,  cited  with  ap- 
proval in  Patton  v.  United  States,  159  U. 
S.   500,   509,  40   L.    Ed.   233. 

26.  Sauce  defined. — Bolge  v.  Magone, 
152   U.    S.    623,   626,    38    L.    Ed.    574. 

The  word  "sauce,"  as  commonly  used, 
designates  a  condiment,  generally  but  not 
always  of  liquid  form,  eaten  as  an  addi- 
tion to  and  together  with  a  dish  of  food. 
Bogle  V.  Magone,  152  U.  S.  623,  625,  38 
L.    Ed.    574. 

Schedule  G  of  the  tariff  act  of  March 
3,  _  1883,  c.  121,  which  provides  that  a 
thirty-five  per  centum  ad  valorem  shall 
be  assessed  on  pickles  and  sauces,  of  all 
kinds,  not  otherwise  specially  enumerated 
or  provided  for  in  the  act,  may  well  be 
held  to  include  all  substances,  whether 
solid  or  liquid,  fairly  coming  within  either 
of  these  two  definitions.  Rogle  z'.  Magone, 
152  U.  S.  623,  38  L.  Ed.  574.' 

27.  Mature  beans  in  a  dry  state,  con- 
sisting of  two  varieties,  lentils  and  white 
medium  beans,  are  properly  classified  as 
vegetables.  Sonn  v.  Magone,  159  U.  S. 
417,    421,   40    L.    Ed.    203. 

28.  Tomatoes  are  to  be  classed  as  vege- 
tables.—Nix  V.  Hedden,  149  U.  S.  304,  37 
L.    Ed.    745. 

29.  Duty  on  seeds. — See  Ferry  v.  Liv- 
ingston, 115  U.  S.  542.  29  L.  Ed.  489; 
Tariff  Act  of  1909,  Schedule  G  and  the 
Free   List. 


30.  Determination  of  character  of  seed. 

— Ferry  v.  Livingston,  115  U.  S.  542,  546, 
29   L.   Ed.   489. 

It  cannot  be  inferred  that  seeds  which 
are  used  for  agricultural  purposes  are  to 
be  exempt  from  duty  because  of  such  use, 
if  they  are  also  used  for  garden  purposes. 
The  inference  would  rather  be  that,  if 
they  are  used  at  all  for  garden  purposes, 
they  are  subject  to  duty,  although  they 
are  also  used  for  agricultural  purposes. 
Ferry  v.  Livingston,  115  U.  S.  542,  549, 
29    L.    Ed.    489. 

Cabbage  seeds. — See  Ferry  v.  Livings- 
ton.   115   U.    S.    542.   29   L.    Ed.   489. 

Turnip  seeds. — See  Ferry  v.  Livingston, 
115  U.   S.   542,  29  L.   Ed.   489. 

Beets,  other  than  sugar  beets. — -See 
Ferrv  v.  Livingston,  115  U.  S.  542.  29  L- 
Ed.    489. 

Mangel-wurzels. — Ferry  v.  Livingston, 
115  U.  S.  542,  29  L.  Ed.  489. 

31.  Presson  v.  Russell,  152  U.  S.  577, 
38   L.   Ed.  559. 

32.  Bogle  V.  Magone,  152  U.  S.  623,  38 
L.    Ed.   574. 

33.  Absinthe  defined.— See  ABSIN- 
THE, vol.  1,  p.  50.  And  see  Erhardt  7'. 
Steinhardt,  153  U.  S.  177,  182,  38  L.  Ed. 
678. 

Champagne  defined. — See  DeBary  v. 
.^rtll^^,  93   U.   S.    120,  423.  23   L.   Ed.  936. 

34.  The  term  "liquors"  defined. — See 
LIQUORS,  vol.  7,  p.  1050.  And  see  the 
title    INTOXICATING    LIQUORS,    vol. 

7,    p.    518. 
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act  of  1909,  levying  a  duty  of  two  dollars  and  sixty  cents  per  proof  gallon  upon 
"bitters  of  all  kinds,"  would  seem  to  cover  it.-^ 

c.  Bottles.^^—T\\Q  customs  acts  from  the  earliest  years  of  the  government  im- 
pose duties  on  liquors  not  only,  but  on  the  vessels  containing  them.  This  is  not 
confined  to  any  particular  kind  of  liquor.  The  practice  has  been  general  and 
quite  uniform.  Act  of  July  4,  1789,  1  Stat.  25;  June  29,  1795,  1  Stat.  411; 
Aug.  30.  1842.  5  Stat.  553;  March  2,  1861,  12  Stat.  180;  July  14,  1862,  12  Stat. 
544;  Feb.  8,  1875,  18  Stat.  307.3"  Under  the  act  of  March  3,  1883,  the  rate  of 
duty  on  bottles  was  dependent  on  the  rate  of  duty  on  the  contents.^* 

11.  Schedule  I — Cotton  Manufactures — a.  Countable  Clause  of  the  Cot- 
t  VI  Schedule. — The  provisions  of  the  act  of  1883,  like  the  provisions  of  §  2504, 
I  f  the  Revised  Statutes,  fix  the  rate  of  duty  by  a  classification,  based  on  the 
Dumber  of  threads  in  a  square  inch  of  cotton  cloth,  without  reference  to  the 
mode  by  which  the  count  shall  be  made,  and  without  regard  to  the  incidental 
ornamentation  of  the  fabric.-^^ 

b.  Manufactures  of  Cation — (1)  Manufactures  of  Cotton,  Bleached  or  Dyed. 
' — Under  the  act  of  1857,  manufactures  of  'Cott»n,  bleached  or  dyed,  were  duti- 
able at  24  per  centum.^*^ 

(2)  Noncniimerated  Manufactures  of  Cotton. — Patterns  made  of  cotton  can- 
vas cut  into  strips  of  the  size  and  shape  for  slippers,  more  or  less  embroidered 
with  worsted  and  silk,"*^  and  goods  manufactured  of  cattle  hair  and  cotton,'*- 
were  dutiable  as  "manufactures  of  cotton  not  otherwise  provided  for,"  under 
the  act  of  June  30,  1864. 

(3)  Manufactures  of  Cotton  of  Which  Cotton  Is  Chief  Material. — Importa- 
tions of  gloves,  composed  of  cotton  and  silk,  made  on  frames,  in  which  cotton 
is  the  component  part  of  chief  value,  are  not  dutiable  at  60  per  cent  under  §  8 
of  the  act  of  June  30.  1864.  c.  171,  13  Stat.  210,  which  imposes  a  duty  of  60 
per  cent  ad  valorci.!  on  silk  gloves,  but  are  dutiable  under  §  2  of  the  act  of  June 


35.  Erhardt  v.  Steinhardt,  153  U.  S.  ITT, 
28   L.    Ed.   678. 

36.  See  post,  "Costs,  Charges  and  Ex- 
penses Incident  to  Shipment,"  V,  H,  5, 
d,  (6). 

37.  An  additional  duty  is  chargeable  on 
bottles.— DeBary  v.  Arthur,  93  (j.  S.  r2(i, 
423,   23   L.    Ed.   936. 

38.  How  rate  estimated. — Erhardt  7'. 
Steinhardt,  153  U.  S.  17T,  182,  38  L.  Ed. 
678.  See,  also,  Bollinger's  Champagne,  3 
Wall.   560,    IS    L.    Ed.   T8. 

29.  Classification  of  cotton  goods  based 
on  number  of  threads  to  square  inch. — 
Hedden  v.  Robertson,  151  U.  S.  520,  526, 
38  L.  Ed.  257,  following  Newman  v. 
Arthur,   109  U.   S.   132,  27  L.   Ed.  883. 

.A.nd  the  court  has  no  authority,  where 
the  duty  is  thus  specifically  declared,  to 
make  an  exception,  based  upon  something 
that  might  be  added  to  the  cloth  in  the 
way  of  figures  or  patterns  placed  upon 
the  groundwork  of  the  fabric.  The 
groundwork  being  cotton  cloth,  within 
the  terms  and  provisions  of  the  statute, 
and  the  threads  thereof  being  countable, 
the  goods  were  dutiable,  by  the  express 
language  of  the  statute,  at  the  rate  which 
was  exacted  by  the  collector  from  the  de- 
fendant in  error.  Hedden  v.  Robertson, 
151  U.   S.   520,   526.  38   L.   Ed.  257. 

Cotton  cloth  in  which  other  than  the 
ordinary  warp  and  filling  threads  have 
been  introduced  in  the  process  of  weav- 
ing to  form  a  figure.  See  United  States 
y.^Riggs,  203  U.  S.   136,  51   L.   Ed.   127. 


Madras  mull  on  which  are  figures  or 
patterns. — See  Hedden  v.  Robertson,  151 
U.    S.    520,   38   L.    Ed.   257. 

Cotton  Italians  with  figures  and  de- 
signs.— See  Newman  v.  Arthur,  109  U.  S. 
132,  138,  27  L.  Ed.  883;  Hedden  v.  Robert- 
son,  151   U.   S.   520,   525,  38   L.   Ed.  257. 

Custom. — Proof  that  it  is  not  the  cus- 
tom of  merchants  to  buy  and  sell  cotton 
goods,  or  to  determine  the  value  thereof, 
partially  or  wholly,  by  the  number  of 
threads  to  the  square  inch,  can  throw  no 
light  whatever  on  the  meaning  of  the 
law,  because  the  law  fixes  the  rate  of 
duty  by  the  classification  based  on  the 
number  of  threads  in  the  square  inch, 
without  reference  to  the  mode  in  which 
the  count  is  to  be  made  Hedden  v.  Rob- 
ertson, 151  U.  S.  520,  38  L.  Ed.  257,  fol- 
lowing Newman  v.  Arthur,  109  U.  S.  132, 
27  L.  Ed.  883.  See,  also,  Cadwalader  v. 
Zeh.    151    U.    S.    171,    178,   38    L.    Ed.    115. 

40.  Cotton  laces  and  cotton  insertings. 
—See  Barber  v.  Schell,  107  U.  S.  017,  27 
L.  Ed.  400,  distinguishing  Homer  v.  The 
Collector,  1  Wall.  486.  17  L.  Ed.  688; 
Reiche  v.  Smythe,  13  Wall.  162,  20  L.  Ed. 
566;  Smythe  v.  Fiske,  23  Wall.  374,  23  L. 
Ed.  47;  Movius  v.  Arthur,  95  U.  S.  144,  24 
L.  Ed.  420;  Arthur  v.  Morrison,  96  U.  S. 
108,  24  L.  Ed.  764;  Arthur  v.  Lahey,  96 
U.   S.   112,  24  L.   Ed.  766. 

41.  Patterns  for  slippers. — Kohlsaat  v. 
Murphy,  96  U.   S.   153,  24   L.   Ed.  844. 

42.  Arthur  v.  Herman,  96  U.  S.  141,  24 
L.    Ed.   812. 
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'6.  1872,  c.  315,  17  Stat.  231,  and  under  §  22  of  the  act  of  March  2,  1861,  and  § 
13  of  the  act  of  July  14,  1862,  at  35  per  cent  less  10  per  cent,-*-'  because  cotton 
and  not  silk  is  the  component  material  of  chief    /^\ue^'* 

12.  Schedule  J — Flax,  Hemp  and  Jute  and  Manufactures  of — a.  Articles 
Composed  of  India  Rubber. — The  duty  upon  articles  composed  wholly  or  in  part 
of  India  rubber  is  prescribed  by  §  349  of  the  tariff  act  of  1909.-*'' 

b.  Embroidered  Linen — (1)  In  General. — The  duty  imposed  on  embroidered 
linen  goods  by  the  act  of  March  2.  1861,  was  not  changed  by  the  act  of  June  30, 
1864.46 

(2)  Embroidered  Linen  Handkerchiefs. — Embroidered  linen  handkerchiefs 
being  dutiable  oe  nomine  under  schedule  J,  are  not  dutiable  as  embroidery.'*" 

c.  Tzvine  and  Gilling  Tzvine. — Twine  is  defined  by  Webster  as,  "A  strong 
thread  composed  of  two  or  three  smaller  threads  or  strands  twisted  together, 
and  used  for  various  purposes,  as  for  binding  small  parcels,  making  nets  and  the 
like;    a  small  cord  or  string.""*^ 

d.  Laces.— L,?iCes  made  by  machinery  out  of  linen  thread  and  therefore  flax, 
and  laces  of  tlie  same  material  made  by  hand,  bought  and  sold  as  torchons,  are 
dutiable  as  manufactures  of  flax  or  of  which  flax  shall  be  a  component  material 
of  chief  value  not  otherwise  provided  for,  at  forty  per  cent  ad  valorem  under 
the  provision  of  schedule  C  of  §  2504  of  the  Revised  Statutes,  and  not  as 
thread  lace  under  the  same  schedule  at  thirty  per  cent  ad  valorem.'*^ 

e.  Carpets  and  Rugs. — The  effect  of  the  language  and  intent  of  the  tariff"  act 
of  March  3d.  1883,  c.  120,  22  Stat.  487,  were  to  tax  rugs,  made  as  rugs,  and 
clearly  distinguishable  as  such,  by  reason  of  their  process  of  manufacture,  size, 
shape,  pattern,  etc.,  at  the  duty  imposed  on  rugs,  but  to  tax  rugs  made  from 
pieces  of  carpets  or  carpetings  at  the  rate  imposed  on  the  carpet  from  which  they 
were  made,  since,  although  answering  the  purpose  of  a  rug,  they  were  really 
carpeting  itself,  being  made  from  parts  or  portions  thereof.^*^  But  under  §  394 
of  schedule  K  of  the  act  of  1909  rugs  in  the  generic  sense  are  specifically  duti- 
able, provided,  however,  that  they  are  made  from  portions  of  carpets  and  car- 
petings.'^  ^ 

f.  Burlaps  and  Oil  Cloth  Foundations. — Burlaps  were  not  dutiable  as  "oil 
•cloth  foundations''  under  the  act  of  June  6,   1872. •^- 


43.  Manufactures  of  cotton  of  which 
cotton  is  component  material  of  chief 
value. — Heinze  v.  Arthur,  144  U.  S.  28, 
36  L.  Ed.  333,  citing  Arthur  v.  Unkart,  96 
U.   S.  118,  24  L.   Ed.   768. 

44.  Arthur  v.  Unkart,  96  U.  S.  118,  24 
L.  Ed.  768;  Heinze  v.  Arthur,  144  U.  S. 
28,    36    L.    Ed.    333. 

Shirtings. — In  like  manner  manufac- 
tured shirtings,  not  made  up,  composed 
of  'linen  and  cotton,  the  cotton  being  the 
material  of  chief  value  and  largely  pre- 
dominating, were  held  to  be  manufactures 
■of  cotton  and  not  mixed  goods.  Fisk  v. 
Arthur,  103  U.  vS.  431,  432,  434,  36  L.  Ed. 
520,  citing  and  reconciling  Stuart  v.  Max- 
well. If)  How.   1.-)0.  14  L.   Ed.  883. 

45.  Importations  of  dental  rubber. — 
See  Junge  v.  Iledden,  146  U.  S.  233.  36 
L.   Ed.   9,53. 

Jndi^  nibber  shoes  not  manufactured 
prticles. — .Sec  lyawrence  z:  Allen,  7  How. 
78.5.   786,   12   L.   Ed.   913. 

But  old  India  rubber  shoes,  purchased 
by  manufacturers  of  India  rubber  articles, 
whose  only  commercial  use  or  value,  is 
by  reason  of  the  India  rubber  contained 
therein,  are  dutiable  as  crude  or  scrap 
rubber,   and   not    as   articles    composed    of 


India   rubber.     Cadwalader  v.  Jessup,  etc., 
Paper  Co.,  149  U.   S.  350,  37   L.   Ed.  764. 

46.  Duty  on  embroidered  linen. — 
Arthur  v.  Homer,  96  U.  S.  137,  24  L.  Ed. 
811. 

47.  Embroidered  linen  handkerchiefs.— 
Robertson  v.  Glcndenning,  132  U.  S.  158, 
33  L.  Ed.  298,  citing  Solomon  v.  .Krthur, 
102  U.   S.   208,  26   L.   Ed.   147. 

48.  Twine  defined. — American  Net,  etc., 
Co.  V.  Worthington,  141  U.  S.  468,  472,  35 
L.    Ed.    S21. 

Gilling  twine. — See  American  Net,  etc., 
Co.  7'.  Worthington,  141  U.  S.  468,  35  L. 
Ed.   821. 

49.  Laces  maee  of  linen  dutiable  as  flax. 
— Meyerheim  v.  Robertson,  144  U.  S.  601, 
36   L.   F'!.  559. 

50.  Carpets  and  rugs.— Ruetell  7'.  Ma- 
gone,  157  U.  S.  154.  160,  39  L.  Ed.  654. 
See  post,  "Schedule  K — Wool  and  Manu- 
factures  of,"  V,   D,   13. 

Chinese  goat  skins  dutiable  as  rugs.— 
Seeber<7er   7-.    Schlesinger.    152    U     S.    581. 

38  L.   Ed.  560. 

51.  See  Ruetell  7'.  Magone,  157  U.  S.  154, 

39  L.    Ed.    654. 

52.  Burlaps  not  dutiable  as  oil  cloth 
foundations. — .\rthnr  7-.  Cuniming,  91  U. 
S.    362,    23    L.    Ed.    438. 
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13.  Schedule  K — Wool  and  Manufactures  op — a.  Definitions  and  Dis- 
tinctions—  (1)  Definitions — aa.  Of  Wool. — The  word  "wool"  does  not  neces- 
sarily include  all  growth  upon  the  coat  of  a  sheep. '^-^ 

bb.  Of  Worsted. — Worsted  goods  are  made  out  of  wool,  and  are  necessarily 
a  manufacture  of  wool.  The  Century  Dictionary  defines  "worsted"  as  a  noun: 
"A  variety  of  woolen  yarn  or  ■  thread,  spun  from  long-staple  wool  which  has 
been  combed,  and  in  the  spinning  is  twisted  harder  than  is  usual ;"  and  as  an 
adjective:  "Consisting  of  worsted;  made  of  worsted  yarn;  as  worsted  stock- 
ings."^-* 

(2)  Distinctions — aa.  Betzvecn  Worsted  and  Woolen. — The  tariff  acts  of 
1890  and  1894  for  custom  purposes  abolished  the  distinction  between  woolens 
and  worsteds.'^^ 

bb.  Between  Hair  and  Wool. — The  Encyclopaedia  Britannica,  in  speaking  of 
the  difficulty  in  determining  the  dividing  line  between  hair  and  wool,  says:  "At 
what  point  indeed  it  can  be  said  that  an  animal  fiber  ceases  to  be  hair  and  be- 
comes wool  it  is  impossible  to  determine,  because  in  every  characteristic  the  one 
class  by  imperceptible  gradations  merges  into  the  other,  so  that  a  continuous 
chain  can  be  formed  from  the  finest  and  softest  merino  to  the  rigid  bristles  of 
the  wild  boar."^** 

b.  Worsted  Cloths. — It  was  held  that  worsted  goods  were  not  dutiable  as  man- 
ufactures of  wool,  under  the  tariff  act  of  1832.^'  The  tariff  act  of  May  9,  1890, 
however,  directed  the  secretary  of  the  treasury  to  levy  the  same  duties  on 
worsted  cloths  as  were  placed  by  the  act  of  1883  on  woolen  cloths.'""'^ 

c.  Hair  and  Wools  on  the  Skin. — Upon  the  face  of  the  act  of  March  3d,  1883. 
c,  120,  22  Stat.  487.  and  according  to  the  clear  and  unambiguous  meaning  of  its 
words,  no  wools,  indeed,  are  included  in  class  2,  except  combing  wools  or 
wools  fit  for  combing ;  but  there  is  no  such  restriction  with  regard  to  hair,  and 
"all  hair  of  the  alpaca,  goat,  and  other  like  animals"  is  subjected  to  a  uniform 
duty  of  ten  cents  a  pound,  to  whatever  uses  or  purposes  it  is  or  may  be  adapted ; 
and  goat's  hair,  being  thus  specified  as  subject  to  a  particular  rate  of  duty,  is 
not  comprehended  in  the  clause  relating  to  hair  "not  specially  provided  for  in 
this  act."59 

d.  Wearing  AppareF'^ — (1)  The  Term  "Wearing  Apparel"  Defined. — This 
term  is  not  a  technical  one,  and,  as  used  in  statutes  generally,  receives  its  or- 
dinary meaning.^ ^     So  in  exemption  statutes  is  frequently  found  the  term  "wear- 

53.  Wool  dees  not  include  all  growth  58.  Worsted  and  wool  now  dutiable 
on  sheep. — Goat,  etc.,  Import  Co.  v.  alike. — United  States  v.  Ballin,  144  U.  S. 
Unitcd    States,    206    U.    S.    194,    51    L.    Ed.       1,   36    L.    Ed.    :!21. 

1022.  59.    Goat  hair. — Cooper  v.   Dobson,   157 

54.  Worsted   defined.— United   States   v.       U.   S.   148,  153.  39  L.   Ed.  652. 

Khimpp,  169  U.  S.  209,  212,  42  L.  Ed.  720.  Wools  on  the  skin.— But  the  use  of  the 

55.  Distinction  between  woolens  and  word  "wool"  in  paragraph  360  of  the 
worsteds  abolished.— United  States  v.  tariff  act  of  July  24,  1897  (30  Stats.,  pp. 
Klunip]),  169  U.  S.  209,  215,  42  L.  Ed.  720.  151,    183),   which   provides   that   "the   duty 

For    distinction    given    by    Encv.    Brit.,  on   wools   on   the    skin    shall    be    one    cent 

see    United    States    v.    Klumpp,    169    U.    S.  less    per    pound    than    is    imposed    in    this 

200,   212.   42    L.    Ed.   720.  schedule  on  other  wools  of  the  same  class 

Worsteds. — See   Seeberger  v.   Cahn,   137  and     condition,"      excluded      a      substance 

U.   S.  95.  97,  34   L.   Ed.   599,  following  El-  which,    while  it  was  a  growth  upon  a  sheep- 

liott  V.   Swartwout,   10   Pet.   137,   9   L.   Ed.  .skin,      was,      nevertheless,       commercially 

373.  known,  designated  and  dealt  in  as  Mocha 

56.  Distinction  between  hair  and  wool.  hair,  having  none  of  the  characteristics  of 
— Goat,  etc.,  lni])ort  Co.  v.  United  States,  wool,  and  which  would  not  be  accepted 
206  U.  S.  194.  204,,  51  L.  Ed.  1022.  See,  by  dealers  therein  as  a  good  delivery  of 
also,  United  States  v.  Klumpp,  169  U.  S.  wool.  Goat,  etc..  Import  Co.  v.  United 
209.    216.    42    L.    F.d.    720.  States,   206  U.   S.   194.  203.   51   L.   Ed.    1022. 

57.  Formerly    worsteds   were    not    duti-  60.    Sec   post.  "Free   List,"  V,   D,   17. 
able  as  manufactures  of  wool. — Elliott   v.  61.    Term  wearing  apparel  is  not  tech- 
Sw;irtwnut,   10   Pet.   137,  153.  9  P.   Ed.  373.  nical.— Maillard  v.  Lawrence,  16  How.  251„ 

Worsted    shaws     and     suspenders. — See       261,  14  L.   Ed.  925;  Greenleaf  v.  Goodrich,. 
Elliott    V.    Swartwout,    10    Pet.    137,    151,    9       101    U.   S.   278,   285.  25   L.   Ed.   845. 
L.   Ed.  373.  The  term  is  used  in  an  inclusive  sense 
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ing  apparel. "^2 

(2)  Articles  Embraced  by  the  Terms. — In  construing  the  tariff  laws  knit 
woolen  shirts,  drawers  and  hosiery, ^^  and  shawls"-*  were  held  to  come  within 
the  description  of  wearing  apparel. 

e.  Carpets  and  Rugs. — See  ante,  "Schedule  J — Flax,  Hemp  and  Jute  and 
Manufactures  of,"  V,  D,  12. 

f.  Women's  and  Children's  Dress  Goods. — Women's  and  children's  dress 
goods  made  of  ninety-four  per  cent  in  bulk  of  wool  and  six  per  cent  in  bulk  of 
cotton  come  within  the  description  of  goods  composed  in  part  of  wool  and  are 
to  be  so  classed,  especially  where  the  cotton  was  mixed  with  the  wool  in  order 
to  secure  a  lower  classification. "-^ 

g.  Webbings  and  Gorings. — Ever  since  1842  "webbing"  composed  wholly  or 
in  part  of  India  rubber  has  been  a  subject  of  duty  eo  nomine,  and  it  is  no  more 
otherwise  provided  for,  as  webbing  composed  wholly  or  in  part  of  wool  than  it 
would  be  as  a  manufacture  of  India  rubber  and  silk,  or  of  India  rubber  and 
silk  and  other  materials,  if  silk  had  been  one  of  its  component  parts.^*^  But  §  383 
of  the  tariff  act  of  1909  seems  to  put  all  these  questions  at  rest. 

h.  Washed  and  Unwashed  Wool. — Under  the  act  of  congress  which  declares 
that  the  duty  upon  a  given  quantity  of  washed  wool  shall  be  twice  the  amount  of 
duty  to  which  it  would  be  subjected  if  imported  unwashed,  it  was  held  that  the 
dtity,  so  far  as  determined  by  weight,  is  calculated  upon  the  same  number  of 
pounds,  whether  the  wool  be  washed  or  unwashed.  But  when  the  ad  valorem 
duty  is  to  be  determined,  the  relative  value  necessarily  determines  its  amount.*'' 

i.  Scoured  Wool. — After  wools  have  in  fact  undergone  a  process  of  scouring 
they  are  properly  classified  as  wool  imported  scoured  under  the  tariff  act,  which 
provides  that  the  duty  on  wools  of  all  classes  which  shall  be  imported  scoured, 
shall  be  three  times  the  duty  to  which  they  would  be  subjected  if  imported  un- 
washed, although  they  may  not  be  known  commercially  as  scoured  wools.  In 
short,  the  act  refers  not  to  commercial  designation  but  to  the  fact  whether  the 
wool  has  been  actually  scoured  or  washed,  or  is  imported  unwashed.''^ 

j.  Woolen  Waste. — Waste  is  defined  by  \^'ebster  as  "that  which  is  of  no 
value ;    worthless   remnants ;    refuse.      Specifically :    remnants  of  cops,  or   other 

as    embracing    all    articles    which    are    or-  Greenleaf  v.   Goodrich,  101  U.  S.  278,  284, 

dinarily  worn — dress  in   general.       Arnold  25  L-  Ed.  845. 

r;.  United  States,  147  U.  S.  494,  496,  37  L.  65.    Seeberger  v.  Farwell,  139  U.  S.  608, 

Ed.   253.  35    L.    Ed.    297,    followed    in     Magone      v. 

Other  definitions.— See  Arnold  z;.  United  Luckemeyer,  139  U.  S.  612,  35  L.^Ed.  298. 

States,  147  U.  S.  494,  496,  37  L.  Ed.  253.  Mr.   Justice   Brown   and   Mr.   Justice   Gray 

Clothing    ready    made.-See    Arnold     v.  ?T'-f"i'"cf;  .''"^\"/o"'m^  c    "no   ^n"?"  .^a' 

United    Sfates,    147    U.    S.    494,   497,    37    L.  y"'^"^    States,    159    U.    S.    oOO,    40    L.    Ed. 

Ed.    253;    Maillard  v.   Lawrence,    16   How.  "  '^     ^.     t.   •        ^   j         u-  t.               r  u  • 

251,  260,  14  L.  Ed.  925.     And  see  CLOTH-  ^°f  \  ^/^r    ^f  °'^'  ^^'^^  ,  ^'^     /^.^"" 

Tvr    „Ai    -^    r.    Qfi'i  manufactured   of  cotton,   and   the   hair   of 

Jl  A  vj,    vol.    .),    p.    OD4.  .,  ,1  .  r<  A      ,1 

„„_,'.  ^  ^  ,        ,  ,  the  angora,  or  other  goat.     See  Arthur  t'. 

62.  Exemption  statutes.— Arnold  v.  Bntterfield  l^S  U  S  70  7'>  31  L  Ed 
United  States,  147  U.  S.  494,  496,  37  L.  643,  citing  Smythe  7:  Fiske.  23  Wall  374! 
Ed.   253.  03    i^.    FH.   47. 

63.  Arnold  v.  United  States,  147  U.  S.  66.  Webbing  composed  of  India  rubber. 
494,   496,   37    L    Ed.   253.                                                — P.ear.l   7:    Xicliols.    120   U.    S.    260,   '.UVA.   30 

Where    the    question    is     whether      knit  I^.    1^].    r,:,:?,    fnllnwing    .\rlhlir    :•.    r)avies, 

woolen  shirts,  hosiery,  etc.,  are  articles  of  96  U.   S.   1.'!.".  24   L.   Kd.  S10. 

wearing   apparel,   or   knit   fabrics,   a    man-  Elastic  webbings  and  gorings. — Robert- 

ager  of  a  hoisery  company  dealing  in  such  son  ?'.   Salomon,   144  U.   S.   603,  36   L.    Ed. 

articles,    and    who    had     been      connected  560,    distinguishing    .Arthur    v.    Davies,    9() 

with    such   business    for     eighteen      years,  U.  S.  135,  24  L.  Ed.  810;  Rcard  z:  Nichols, 

may  testify  that  he  has  never  heard   such  12O  U.   S.  260.  30   L.   Ed.   652. 

articles    called     knit     fabrics.      Arnold     7'.  67.    Computation    of    duty    on    wool    as 

United    States,    147    U.    S.    494,    37    L.    Ed.  dependent    on    whether     washed     or     un- 

"•''•^-  washed,— .Arthur  r.   Pastor,   109   U.   S.   139, 

64.  Shawls   were   held   wearing  apparel  ::7   L.    I'^d.   882. 

in    Maillard    7:    Lawrence,    16    How.    251,  68.     Scoured   wool.— Patton     z'.     United 

261,  14  L.   Ed.   925,  cited   with  approval   in       States,  159  U.   S.  500.  40  L.  Ed.  233. 
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refuse  resulting  from  the  working  of  cotton,  wool,  hemp,  and  the  like,  used  for 
wiping  machinery ;  absorbing  oil  in  the  axle  boxes  of  railroad  cars,  etc."^^  And 
the  words  "woolen  waste,"  used  in  the  tariff  act  of  March  3,  1883,  c.  121,  21 
Stat.  508,  mean  refuse  or  material  that  is  not  susceptible  of  being  used  for  or- 
dinary purposes  of  manufacture.  It  does  not  presuppose  that  the  article  is 
absolutely  worthless,  but  that  it  is  unmerchantable,  and  used  for  purposes  for 
which  merchantable  material  of  the  same  class  is  unsuitable.'^"  "Woolen  waste" 
cannot  be  considered  a  manufacture."^ 

k.  Manufactures  of  Wool. — The  words  "manufactures  of  wool,"  in  paragraph 
297  of  the  tariff  act  of  August  27,  1894,  providing  that  the  reduction  of  rates 
of  duty  on  manufactures  of  wool  is  not  to  take  effect  until  January  1,  1895, 
had  relation  to  the  raw  material  out  of  which  the  articles  were  made,  and  as 
the  material  of  worsted  dress  goods  is  wool,  such  goods  fall  within  the  para- 
graph." ^  Worsted  goods  are  made  out  of  wool,  and  are  necessarily  a  manufac- 
ture of  wool.''^  Likewise  hosiery  are  to  be  classed  as  manufactures  of  wool.'^ 
But  merchantable  wool  tops  broken  up  for  the  purpose  of  exportation,  which 
consist  of  wool  which  has  been  put  through  several  processes  and  prepared  for 
spinning,  cannot  be  considered  as  manufactures  of  wool."^  Formerly  diagonals 
were  classed   as   manufactures  of   worsted  and   not  wool."^ 

1.  Unmamifacturcd  Wool. — Under  the  5th  section  of  an  act  of  March  3,  1857, 
wool  unmanufactured,  of  the  value  of  twenty  cents  per  pound  or  less  at  the  port 
of  exportation,  was  at  that  time  entitled  to  be  admitted  to  entry  free  of  duty,  but 
wool  unmanufactured,  "imported  from  abroad,"  of  greater  value  than  twenty 
cents  per  pound  at  the  port  of  exportation,  was  subject  to  an  ad  valorem  duty  of 
twenty-four  per  cent,  as  imposed  by  the  act  reducing  the  duty  on  imports  and 
for  other  purposes.''" 

m.  Penalty  for  Changing  Character  of  Wool  to  Evade  Duty. — Where  mer- 
chantable wool  tops,  which  consist  of  wool  which  has  been  put  through  several 
])rocesses  and  prepared  for  spinning,  are  broken  up  for  the  purpose  of  changing 
their  character  or  condition  from  that  of  tops  to  that  of  waste,  for  the  purpose  of 
evading  the  duty  to  which  the  wool  in  the  form  of  tops  will  be  subject  on  im- 
portation, or,  at  least,  to  which  the  importer  believed  it  would  be  liable,  it  was 
liable  to  a  double  duty,  and  it  would  make  no  difference  whether  the  article  thus 
produced  was  commercially  known  as  waste  or  not."^^ 

14.  Schedule  L — Silks  and  Silk  Goods — a.  In  General. — Under  the  act  of 
congress  of  July  14.  1832.  silk  hose,  and  all  manufactures  of  silk,  of  which  silk 
is  a  component  material  of  chief  value  coming  from  this  side  of  the  Cape  of 

69.  'Waste  defined. — Patton  v.  United  32  L.  Ed.  201,  distinguishing  Victor  v. 
States,   159  U.   S.   500,  503,  40   L.   Ed.  233.  Arthur,   104   U.  S.  498,  26  L.   Ed.  633. 

"Rags;  shoddy."— See   Patton  v.   United  75.    Merchantable  wool  tops.— Patton  z/. 

States.  159  U.  S.  500.  503.  40  L.  Ed.  233.  United    States,    159    U.    S.    500,    40    L.    Ed. 

,.,,  „     ry       r,  .^  TT     t    1   c»oi-  o        233,    citiug    Uiuted    States     v.      Potts,      5. 

TO^"T-o7  5^03    4^0  l"  Ed     "3'  •        Cranch    284,    3    L.    Ed.    102;    Lawrenc'e    v. 

l.>9   L.   S.   ..00,  503.   40  L.   Ed    23.  ^„^^     ^    ^^^^^     ^         ^^    ^     ^^     g^3      ^ 

i-fn  S-~00%0^  4o"l  "Pd  "','3^  ^'''"'  ranft  V.  Wiegmann,  121  U.  S.  609  30  L. 
1,,9  U.  S.   500,  503,  40  L.  Ed.  233.  ^^    j^^.,.    g^gb^rger  v.    Castro,   153   U.    S. 

70.  Meaning  of  words  woolen  waste. —       39    ^g   -[^    g^j    524. 

Patton  r.  United  States,  159  U.   S.  500,  40  "76.    Diagonals"!— Seeberger  v.    Cahn,   137 

E.    Ed.  233.                                                             ^  U.   S.  95,  97,  34  L.   Ed.  599.     But  this   dis- 

Merchantable   wool   tops    which    consist  tinction   between    woolens    and      worsteds 

of  wool. — Patton  z\  United   States,   159   U.  was   done   away   with   by   the   acts   of   Oc- 

S.   500,  40   L.   Ed.   233.  tober   1.    1890,   and   August   27,   1894. 

71.  Patton  V.  United  States,  159  U.  S.  77.  11  Stat,  at  Large,  192,  194.  Kim- 
500.   508.  40   L.    Ed.   233.  ball   v.   Collector,   10  Wall.   436,   445,   19    L. 

72.  Manufactures  of  wool.— United  ^^o^^ii  ^.  c  u  •  u  .  c 
States  V.  Klumpp,  109  U.  S.  209,  42  L.  Ed.  '\  Penahy  for  changing  character  of 
!;„„  '  '  '  '  wool  to  evade  duty. — Patton  t-.  United 
''^"-      ,,    .      ,   ^                   .,^,                        ,,    ^  States.    159   U.    S.    500,   40   L.    Ed.   233.    di  =  - 

73.  United  States  7^.  Klumpp,  169  U.  S.  tinguishing  Merritt  v.  Welsh,  104  U.  S. 
209,   212,  217,   42   L.    Ed.   720.  6c)4_   36   L.'  Ed.   896:    Seeberger  v.    Farwell, 

74.  Arthur  f.   Victor,   127  U.   S.   572,  576,        139   U.    S.   60S.   35    L.    Ed.   297. 
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Good  Hope,  except  sewing  silk,  were  free  of  duty."^  But  under  the  act  of 
June  30,  1864,  goods  composed  of  cotton  and  silk,  the  latter  being  the  compo- 
nent of  chief  value,  were  dutiable. ^*^* 

b.  Silk  Laces. — Although  an  article  is  composed  of  silk  and  cotton,  yet  if  silk 
is  the  component  material  of  chief  value,  and  it  is  a  lace,  and  is  known  among 
merchants  as  a  silk  lace,  it  clearly  falls  within  that  clause  of  the  tariff  law  pro- 
viding a  duty  for  silk  laces,  although  a  lace  wholly  of  silk  also  falls  within  that 
clause  as  a  silk  lace.^^ 

c.  Goods  of  Which  Silk  Is  the  Component  Material. — Paragraph  403  of  sched- 
ule L  of  the  act  of  1909  lays  a  duty  of  fifty  per  centum  ad  valorem  on  all  man- 
ufactures of  silk,  or  of  which  silk  is  the  component  material  of  chief  value. 
Silk  ties,^2  niatelasse  cloth, ^^  veils^"*  and  ribbons  for  trimming  and  ornamenting 
hats^^  have  been  classified  for  duty  under  similar  sections  in  prior  tariff  laws. 
But  although  an  article  is  composed  of  silk,  and  though  silk  is  the  component 
material  of  chief  value,  yet  if  such  article  has  a  specific  designation  that  will 
prevail. ^^ 

15.  Schedule  M — Pulp,  Papers,  and  Books — a.  Printed  Matter. — Under 
prior  tariff  laws,  as  well  as  under  §  416  of  schedule  M  of  the  act  of  1909,  printed 
matter  is  dutiable  at  twenty-five  per  centum  ad  valorem.^"  Thus  books, *^  and 
chromo-lithographs,^^  are  dutiable  as  printed  matter  and  not  as  manufactures  of 
paper.     But  the  rule  is  otherwise  as  to  iron  advertising  or  show  cards. ^'^' 

b.  Paper  Not  Specifically  Enumerated  or  Provided  for. — The  words  "all  other 
paper  not  specifically  enumerated  or  provided  for,"  as  used  in  schedule  M  of 
the  tariff  act  of  March  3,  1883,  after  providing  specifically  for  a  certain  rate  of 
duty  on  paper  hangings  or  paper  for  screens  or  fireboards,  etc.,  embraced  paper 
of  any  grade  not  elsewhere  enumerated  in  the  act.^^  Accordingly  "other  paper, 
not  elsewhere  provided  for,"  would  embrace  "tissue"  paper. ^^ 

c.  Manufactures  of  Paper. — By  paragraph  420,  schedule  M,  of  the  act  of 
1909,  manufactures  of  paper,  or  of  which  paper  is  a  component  material  of  chief 
value,  not  specially  provided  for,  are  dutiable  at  thirty-five  per  centum  ad 
valorem.^-'' 


79.  Formerly  manufactures  of  silk  were 
exempt  from  duty. — Bend  v.  Hovt,  1.3  Pet. 
263,  10  L.  Ed.  154,  reaffirmed  in' Hardy  v. 
Hoyt,   13   Pet.   292,   10   L.    Ed.   167. 

Stockings. — See  Hardy  v.  Hoyt,  13  Pet. 
292,  10  L.  Ed.  167,  reaffirming  Bend  v. 
Hoyt,    13    Pet.    263,    10    L.    Ed.    154. 

80.  Goods  composed  of  silk  and  cot- 
ton.— Solomon  v.  Arthur,  102  U.  S.  208, 
212,  26  L.  Ed.  147,  cited  in  Fisk  v.  Arthur, 
103  U.   S.   4.31,   433.   36   L.   Ed.   520. 

Laces,  cigar  ribbons,  galloons,  and 
braids  made  substantially  of  silk.  Swan 
V.  Arthur,  103  U.  S.  597,  598,  26  L.  Ed. 
525. 

Cloth  composed  partly  of  silk,  partly  of 
cotton  and  partly  of  wool. — Ilartranft  v. 
Meyer,    135    U.    S.    237,   34    L.    Ed.    110. 

81.  Drew  v.  Grinnell,  115  U.  S.  477,  29 
L.    Ed.    453. 

82.  Classification  of  silk  ties. — Smythe 
V.    Fiskc,   23   Wall.   374.  23   L.    Ed.   47. 

83.  Matelasse  cloth, — Hartranft  v. 
Meyer,  135  U.  S.  237,  35  L.  Ed.  110,  ap- 
proved in  Seeberger  v.  Schlesinger,  152 
U.  S.  581,  588,  38  L.  Ed.  560.  But  para- 
graph 403  of  schedule  L  of  the  act  of  1909 
expressly  covers  this  case,  and  relegates 
such    gonr's   to   the   wool    schedule. 

84.  Veils.— Arth'M-  v.  Morrison,  96  U. 
S.    108,   24    L.    Ed.   764. 


85.  Ribbons.— See  post,  "Schedule  N— 
Sundries,"    V,   D,   16. 

86.  Arthur  v.  Lahey,  96  U.  S.  112.  24 
L.  Ed.  766  (thread  laces  made  of  silk). 
See  ante,  "Designation  of  Goods  by  Spe- 
cial   Description,"    V,    C,   8. 

87.  Meaning  of  words  "printed  mat- 
ter."—Forbes  Lithograph  Mfg.  Co.  ?•. 
Worthington,  132  U.  S.  655,  660,  33  L. 
Ed.  453;  Arthur  v.  Moller,  97  U.  S.  365. 
367.   24   L.    Ed.   1046. 

88.  Pott  V.  Arthur.  104  U.  S.  735,  26  L. 
Ed.   909. 

89.  .Arthur  v.  Moller,  97  U.  S.  365,  367. 
24    L.    Ed.    1046. 

90.  Forbes  Lithograph  Mfg.  Co.  ?• 
Worthington,  132  U.  S.  655,  661,  33  L.  Ed. 
453. 

91.  Paper  not  specifically  enumerated 
or  provided  for. — Dejonge  v.  Magone,  159 
U.   S.   562,  40  L.   Ed.   260. 

92.  Lawrence  v.  Merritt,  127  U.  S.  113, 
114,  32   L.   Ed.  91. 

Brown  and  wrapping  paper. — Dejonge 
V.  Magone,  159  U.  S.  562,  509,  40  L.  Ed. 
•260. 

93.  Photographic  albums. — Liebenroth 
V.  Robertson,  144  U.  S.  35.  36  L.  Ed.  336. 
cited  in  Seeberger  7'.  Schlesinger,  152  U. 
S.  581,  588,  38  L.   Ed.  560. 
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16.  Schedule  N — Sundries — a.  Beads. — Beads  are  dutiable  at  thirty-five 
per  centum  ad  valorem  under  the  tariff  act  of  1909."''-* 

b.  Manufactures  of  Hair. — Manufactures  of  hair  were  dutiable  under  former 
tariff  laws  at  thirty  per  centum  ad  valorem.^"* 

c.  Mamifactivres  of  Leather. — Section  452  of  schedule  N  of  the  act  of  1909 
provides  that  manufactures  of  leather,  or  of  which  leather  is  the  component 
material  of  chief  value,  not  specially  provided  for,  shall  be  dutiable  at  forty 
per  centum  ad  valorem.^*^ 

d.  Hats,  Bonnets  and  Trimmings.— Goods  used  chiefly  for  trimming  hats, 
bonnets  and  hoods,^'^  although  composed  wholly  or  chiefly  of  cotton,^^  qj-  silk,^^ 
should  be  assessed  as  materials  or  trimmings  for  hats,  etc.,  and  not  as  cotton  or 
silk  goods.  Hence,  silk  ribbons  or  ribbons  of  which  silk  is  a  component  material 
of  chief  value  used  as  trimmings  for  making  or  ornamenting  hats,  bonnets  and 
hoods  are  dutiable  as  trimmings  for  hats  and  not  as  silk  goods.^ 

e.  Furs  and  Skins. — The  Encyclopaedia  Britannica,  in  treating  of  the  subject 
of  fur,  "includes  within  that  designation  the  skins  of  the  bear,  buffalo,  lamb, 
lion,  tiger,  and  wolf,  although  perhaps  none  of  these  would  fall  within  the  pop- 
ular definition  of  furs."^ 

f.  Paintings  and  Sculptures. — Th'e  definition  of  statuary  includes  the  "pro- 
fessional productions  of  a  statuary  or  of  a  sculptor  only."  What  productions 
are  to  be  deemed  professional  productions  of  a  statuary  or  a  sculptor  it  is  diffi- 
cult to  state  in  general  terms,  so  as  to  embrace  every  article  of  the  kind.^  Pic- 
tures painted  by  hand  on  porcelain  are  dutiable  as  paintings  and  not  chinaware.'* 
While  paintings  and  statuary  not  otherwise  provided  for  were  dutiable  at  ten  per 


94.  Beads  used  for  rosaries. — Benziger 
i\  Robertson,  122  U.  S.  211,  30  L.  Ed. 
1149,  distinguishing  Arthur  v.  Sussfield, 
96  U.   S.   128,  24   L.   Ed.  772. 

Distinction  between  beads  strung  and 
unstrung. — United  States  v.  Morrison,  179 
U.   S.  456,  45   L.   Ed.  275. 

Beads  imitations  of  precious  stones. — 
United  States  v.  Morrison,  179  U.  S.  456, 
4.^   L.   Ed.  275. 

Beads  not  threaded  or  strung. — Frank- 
enberg  Co.  v.  United  States,  206  U.  S. 
224,   51    L.    Ed.    1034. 

95.  Arthur  v.  Butterfield,  125  U.  S.  70, 
75,    31    L.    Ed.    643. 

Goat's  hair  goods  are  manufactures  of 
hair.— Arthur  v.  Butterfield,  125  U.  S.  70, 
31  L.  Ed.  643;  Herrman  v.  Robertson,  152 
U.    S.    521,    524,    3S   L.    Ed;    538. 

96.  Manufactures  of  leather — Photo- 
graph album. — Licbenroth  v.  Robertson, 
144  U.  S.  35,  36  L.  Ed.  336,  approved  in 
Seeberger  v.  Schlesingcr,  152  U.  S.  581, 
588,   38   L.    Ed.   560. 

97.  Trimmings  for  hats. — Hartranft  v. 
Langfeld,  125  U.  S.  128,  31  L.  Ed.  672; 
Robertson  v.  Edelhoff,  132  U.  S.  614,  33 
L.  Ed.  477;  Walker  v.  Seeberger,  149  U. 
S.    541.   543.   37    L.    Ed.    840. 

The  words  "composed  of." — See  Rob- 
ertson V.  Edelhoff,  132  U.  S.  014,  617,  33 
L.  Ed.  477,  distinguished  in  Cadwalader 
V.  Wanamaker,  149  U.  S.  532,  37  L.  Ed. 
837;  Walker  v.  Seeberger,  149  U.  S.  541, 
37  L.   Ed.  840. 

Piece  goods,  bought  and  sold  under  the 
commercial  designation  of  chinas  and 
marcelines. — See  Hartranft  v.  Meyer,  149 
U.  S.  544,  37  L.  Ed.  841. 


98.  Cotton  goods  used  to  trim  hats. — • 
Arthur  v.  Zimmerman,  96  U.  S.  124,  24 
L.  Ed.  770;  Robertson  v.  Edelhoflf,  132  U. 
S.    614,   623,   33    L.    Ed.   477. 

99.  Silk  goods  used  to  trim  hats. — 
Walker  v.  Seeberger,  149  U.  S.  541,  37 
L.  Ed.  840,  following  Cadwalader  v. 
Wanamaker,  149  U.  S.  532,  37  L.   Ed.  837. 

1.  Silk  ribbons  used  to  trim  hats. — Rob- 
ertson V.  Edelhofif,  132  U.  S.  614,  33  L. 
Ed.  477,  following  Hartranft  v.  Langfeld, 
125  U.  S.  128,  31  L.  Ed.  672,  followed  in 
Hartranft  r.  Meyer,  149  U.  S.  544,  545,  37 
L.  Ed.  841.  All  the  cases  under  this  sec- 
tion are  discussed  in  Magone  v.  Wiederer, 
159   U.    S.   555,   560,   40    L.    Ed.   258. 

2.  Furs. — Seeberger  v.  Schlesinger,  152 
U.  S.  581,  585,  38  L.  Ed.  560  (whether 
goat  skins  can  be  classified  as  furs). 

Chinese  goat  skins  classed  as  skins  and 
not  as  rugs. — Seebereer  r.  Schlesinger, 
152   U.    S.    581,  38   L.    Ed.   560. 

Sheepskins. — De  Forest  v.  Lawrence,  13 
How.  274,  14  L.  Ed.  143. 

3.  Definition  of  statuary. — ^Merritt  v. 
Tiffany,  132  U.  S.  167,  169,  33  L.  Ed.  299. 
See  post,   "Free    List,"  V,   D,   17. 

Bronze  statuettes  made  by  assistants 
under  direction  of  professionals. — Mer- 
ritt  V.  Tiffany.  132  U.  S.  167,  33  L.  Ed. 
299,  citing  Tutton  v.  Viti,  108  U.  S.  312. 
27   L.    Ed.    737. 

Productions  of  statuary  from  models. 
—Tutton  V.  Viti,  108  U.  S.  312,  313,  27  L. 
Ed.   737. 

4.  Pictures  on  porcelain. — Arthur  v. 
Jacoby,  103  U.  S.  677,  26  L-  Ed.  454; 
Forbes  Lithograph  Mfg.  Co.  v.  Worthing- 
ton,  132  U.  S.  655,  661,  33  L.  Ed.  453.  See 
ante,  "Schedule  B — Earths,  Earthenware 
and  Glassware,"  V,  D,  4. 
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centum  ad  valorem  under  prior  tariff  laws,  paintings  and  sculptures,  not  espe- 
cially provided  for,  are  increased  to  fifteen  per  centum  ad  valorem  under  sched- 
ule N  of  the  act  of  1909. 

g.  Smokers'  Articles. — Cigarette  papers  to  be  used  as  wrappers  for  cigarettes 
are  dutiable  as  smokers'  articles  and  not  as  manufactures  of  paper.^ 

h.  Manufactures  of  Ivory  and  Shell. — Ivory  pieces  for  the  keys  of  pianos  and 
organs  are  dutiable  as  manufacturee  of  ivory  and  not  as  musical  instruments.*^ 
Shells  to  be  sold  for  ornaments  are  not  manufactures  of  shell.'^ 

i.  Gloves. — Gloves  made  on  frames,  and  manufactured  in  part  of  silk  and  in 
part  of  cotton,  cotton  being  the  component  material  of  chief  value,  were  duti- 
able under  the  act  of  June  30,  1864,  as  gloves  made  on  frames  and  not  as  silk 
gloves.^ 

17.    Free  List — a.   Acids. — See  Acid,  vol.  1,  p.  75.^ 

Anhydrid. — See  Anhydrid,  vol.  1,  p.  315.  Saccharine  is  defined  to  be  an 
oxide  capable  of  forming  an  acid  by  uniting  with  the  elements  of  water. i"  It 
would  be  little  less  than  an  abuse  of  terms  to  classify  flint  as  an  acid  for  reve- 
nue purposes.  ^^ 

b.  Manure  and  Other  Fertilisers — (1)  In  General. — Section  515  of  the  tariff 
act  of  1909  puts  bones,  crude,  or  not  burned,  calcined,  ground,  steamed,  or 
otherwise  manufactured,  and  bone  dust  or  animal  carbon,  and  bone  ash,  fit  only 
for  fertilizing  purposes,  on  the  free  list.^^ 

(2)  Substances  "Expressly  Used"  for  Manure. — Sulphate  of  potash  was  en- 
titled to  be  admitted  free  of  duty  under  the  second  clause  of  the  tariff  act  of 
March  3,  1883,  c.  121. i^ 

c.  Diamonds  and  Other  Precious  Stones. — By  the  provision  contained  in  the 
free  list  of  the  tariff  act  of  August  27,  1894,  c.  349,  28  Stat.  509,  to  wit,  "dia- 
monds ;  miners',  glaziers'  and  engravers'  diamonds  not  set,  and  diamond  dust 
or  bort,  and  jewels  to  be  used  in  the  manufacture  of  watches  or  clocks,"  it  w^as 
not  the  intention  of  congress  to  put  one  of  the  most  valuable  of  precious  stones 
on  the  free  list,  while  all  others  were  made  dutiable.^"* 

d.  Statuary  and  Casts  of  Sculpture. — Figures  representing  saints  and  angels 
are  entitled  to  free  entry, ^-^  under  §  661  of  the  tariff  act  of  1909, 

5.  Cigarette  papers. — Isaacs  v.  Jonas,  c.  121,  22  Stat.  488.  Lutz  v.  Magone,  153 
148   U.    S.   648,   37    L.    Ed.   596,   followed   in       U.   S.   105,  38   L.   Ed.  651. 

United  States  v.   Isaacs,   148  U.   S.   654,  37  n     l^^z  v.  Magone,  153  U.   S.  105,   108, 

L.    Ed.    598,    distinguishing    Robertson    v.       33    l,     Ed     651 

Gerdan     132    U.    S     454,    33    L.    Ed.    403;  12. '  Fertilizers.-See   Magone  v.   Heller, 

^"'o^.'^T^^I^^J'^o'^    ^      "''^^      ^'  150   U.   S.   70,  37  L.   Ed.   1001. 

<6,   3b    L,.    h.a.    893.  »     •        ,           1                  ,             j 

Testimony  of  habitual  cigarette  smoker.  Animal    carbon    and    crude      or     native 

—Isaacs  V.  Jonas,  148  U.  S.  648,  37  L.  Ed.  phosphates.— See  Mason  r.  Robertson,  139 

590                  .<          '  -Q    g    g24,  35  L.  Ed.  293;  Magone  v.  Heller, 

6.  Ivory  pieces  for  keys  are  not  musical  150  U.  S.  70,  73,  37  L.  Ed.  1001. 
instruments. — Robertson    v.     Gerdan,     133  13.    Magone  v.   Heller,  150  U.  S.  70,  37 
U.  S.  454,  33  L.  Ed.  403,  cited  and  applied  L.    Ed.    1001. 

in    United    States    v.    Schoverling,    146    U.  The  words  "expressly  used  for  manure" 

S.  76,  81,  36  L.  Ed.  893,  but  distinguished  defined.— Mayonc  %•.  Heller,  150  U.  S.  70, 
in    Isaacs   v.    Jonas,    148    U.    S.    648,   37    L-       ;i7   L.   Kd.   1001. 

-  ^^t'  f  iw  101    TT     c  Question  of  fact  whether  potash  is  ex- 

1-    J?f*o^"^^    ""V)^'^^!o''"'f'n         V'  pressly  used  for  manure.-Magone  r.  Hel- 

609,    614     30    L.     Ed.     10  2      followed       m       P        J^^    ^,     ^  .,.    ^     gj    -^01,    distin- 

p^'Vni"/^  ''■  ^'"*'''''  ^"^  ^-  ^-  ^^^'  ^"  ^-       guished  in   Chew   Hing  Lung  v.  Wise.   176 

IL     A    .'i  TT    1       .    np  TT    c    11Q    o.   T  U.   S.  156,  161,  44  L.   Ed.  412. 

8.  Arthur  v.  Unkart,  96  U.  S.  118,  24  L.  ^.  ,  ,      , 

j^^j    rj.gg  14.  Diamonds  and  other  precious  stones. 

9.  Acid  defined.— Lutz  v.  Magone,  153  —Keck  v.  United  States,  172  U.  S.  434,  43 
U    S.   105.   108,   38   L.   Ed.   651.  L.    Ed.    .505.      See,    also,    United    States    r. 

10.  Saccharine.— Lutz  v.  Magone,  153  Morrison,  179  U.  S.  456,  460,  45  L.  Ed. 
U.    S.    105,   38   L.    Ed.   651.  "~5- 

Saccharine  was  not  entitled  to  free  en-  15.     Benziger   v.    United    States,    192    U. 

try  as  an  acid  under  the  tariff  act  of  1883,       S.   38,   55,   48   L.    Ed.   331. 

10  U  S  Enc— 57 
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e.  Tapioca. — Tapioca,  cassava  or  cassady,  which  were  on  the  free  Hst  under 
the  tariff  act  of  1890,  are  left  there  by  §  689  of  the  act  of  1909.i« 

f.  Copper. — Both  under  the  tariff  act  of  May  2,  1792, i"  and  under  §  544  of 
the  act  of  1909,  unmanufactured  copper  pigs  and  bars  are  ext  npt  from  duty. 

g.  Tea  and  Tea  Plants. — Section  691  of  the  tariff'  act  of  1909  puts  tea  and  tea 
plants  on  the  free  list.^^ 

h.  India  Rubber — (1)  Scrap  Rubber. — Crude,  scrap,  or  refuse  India  rubber, 
which  was  put  on  the  free  list  by  the  act  of  March  3,  1883,  is  left  there  by  §  591 
of  the  act  of  1909.19 

(2)  Unmmmfactured  India  Rubber.— It  was  held  in  an  early  case  that  India 
rubber  shoes  made  by  simply  allowing  sap  of  the  India  rubber  trees  to  harden 
upon  a  form,  could  not  be  regarded  as  unmanufactured  India  rubber  exempt 
from  duty.2o 

i.  Friiit.^^ — Tomatoes  cannot  be  classed  as  fruit  under  the  free  list. 22 

j.  Wearing  Apparel  and  Household  or  Personal  Effects — (1)  Personal  Ef- 
fects.— Section  648  of  the  tariff  act  of  1909  exempts  from  duty  personal  effects, 
not  merchandise  of  citizens  of  the  United  States  dying  abroad. ^^ 

(2)  Wearing  Apparel — aa.  In  General. — Ever  since  the  act  of  March  2,  1799, 
wearing  apparel  and  personal  baggage  of  persons  arriving  in  the  United  States 
have  been  exemptecf  from  duty.^^ 

bb.  Rules  for  Deterniining  Whether  Apparel  Is  Exempt. — If  tlie  articles  in 
question  fulfill  the  following  conditions,  and  are:  (1)  Wearing  apparel  owned 
by  the  plaintiff  and  in  a  condition  to  be  worn  at  once  without  further  manufac- 
ture; (2)  Brought  with  him  as  a  passenger,  and  intended  for  the  use  or  wear 
of  himself  or  his  family  who  accompanied  him  as  passengers,  and  not  for  sale, 
or  purchased  or  imported  for  other  persons,  or  to  be  given  away;  (3)  Suitable 
for  the  season  of  the  year  which  was  immediately  approaching  at  the  time  of 
arrival;  (4)  Not  exceeding  in  quantity  or  quality  or  value  what  the  plaintiff  was 
in  the  habit  of  ordinarily  providing  for  himself  and  his  family  at  that  time,  and 
keeping  on  hand  for  his  and  their  reasonable  wants,  in  view  of  their  means  and 
habits  in  life;  they  are  to  be  regarded  as  "wearing  apparel  in  actual  use,"  of  a 
person  arriving  in  the  United  States,  even  though  they  have  not  been  actually 
worn. 25  But  putting  upon  the  person  an  article  of  apparel  as  a  colorable  device 
to  escape  duties,  is  not  wearing  it  or  an  actual  use  of  it,  in  the  sense  of  the  stat- 
ute.26 

(3)  Household  Effects. — A  carriage  which  had  been  in  use  as  a  family  car- 
riage abroad  by  the  plaintiff,  as  owner,  for  more  than  a  year,  and  imported  by 
the  plaintiff  for  his  own  use  after  a  temporary  residence  abroad,  and  not  for  an}- 

16.  Tapioca  is  not  dutiable  as  starch. —  Hemp  and  Jute  and  Manufactures  of," 
Chew    Hing    Lung   v.    Wise,    176  U.  S.  156,       V,   D,    12. 

44    L.    Ed.    412.  21.    See  FRUIT,  vol.  6,  p.  536.     And  see 

17.  United  States  v.  Kid,  4  Cranch  1,  ante,  "Schedule  G — Agricultural  Products 
2  L.  Ed.  531.     See,  also,  United  States  v.       and   Provisions,"   V,  D,  9. 

Potts,    5    Cranch    284,    287,    3    L.    Ed.    102.  22.    Nix  v.   Hedden,   149   U.   S.   304,   307. 

See    ante,    "Manufactures    and     Manufac-  37  l,    Ed.  745.     See  §§  571,  572  of  Act  of 

tured   Articles,"    II,    A,    9.  1909. 

18.  Rate  of  duties  payable  upon  certain  23.  Meaning  of  word  "effects."— Arthur 
teas,  imported  as  bohea.— Two  Hundred  ^,  Morgan.  112  U.  S.  495,  499,  28  L.  Ed. 
Chests    of    Tea,    9    Wheat.    430,    6    L.    Ed.  §25. 

128.  24.     Statutory    provisions. — Section    709, 

19.  Old  India  rubber  shoes.— Cadwalader  Tariff  Act  of  1909.  See  The  Robert  Ed- 
V.   Jessup,   etc.,   Paper   Co.,   149   U.   S.   350,       wards,  6  Wheat.   187,   5  L.   Ed.   238. 

37    L.    Ed.    764.  25.    Astor  7'.   Merritt,  111  U.   S.  202,  213, 

20.  India    rubber    shoes. — Lawrence    v.       28   L.    Ed.   401. 

Mien    7  How.  785,  12  L.  Ed.  913,  approved  Meaning  of  words  "actual  use." — Astor 

in   Patton  v.  United  States,  159  U.  S.  500,  v.    Merritt,   111   U.    S.   202,   213,   28   L.    Ed. 

509,  40   L.   Ed.  233.     See   ante,  "Manufac-  401. 

tures    and    Manufactured    Articles,"    II,   A,  26.    Astor  v.  Merritt,  111  U.  S.  202,  212, 

9;  "Article,"  II,  A,  11;  "Schedule  J— Flax,  28  L  Ed.  401. 
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other  person  nor  for  sale,  is  not  dutiable  as  personal  effects,  but  as  household 
effects.-^ 

k.  Seeds. — Section  2503  of  the  act  of  March  3,  1883,  which  exempts  from 
duty  seeds  of  all  kinds,  except  medicinal  seeds  not  specially  enumerated  or  pro- 
vided for  in  the  act,  is  not  to  be  read  "as  including  seeds  of  all  kinds,  with  the 
exception  of  medicinal  seeds  which  are  not  specially  enumerated  or  provided 
for  in  the  act.  The  proper  reading  is,  that  it  includes  seeds  of  all  kinds  (other 
than  medicinal  seeds)  which  are  not  specially  enumerated  or  provided  for  in  the 
act.     Garden  seeds  are  specially  provided  for.''^^ 

1.  A/z7zrfa/j'.29— Minerals,  which  were  dutiable  at  twenty  per  centum  ad 
valorem  under  the  tariff  acts  of  1874,  are  put  on  the  free  list  by  §  626  of  the 
tariff  act  of  1909.^'^  Iron  ore,-^^  and  natural  gas,-^^  ^re  both  to  be  classed  as 
minerals. 

m.  Philosophical  and  Mechanical  Apparatus. — There  is  a  distinction  between 
philosophical  and  mechanical  apparatus.^-^  The  determination  of  this  question 
is  usually  for  the  jury.-^'^ 

n.  Shells. — Shells  cleaned  by  acid,  and  then  ground  on  an  emery  wheel,  and 
some  of  them  afterwards  etched  by  acid,  and  intended  to  be  sold  for  ornaments, 
as  shells,  were  held  to  be  "shells"  and  not  "manufactures  of  shell. "^o 

0.  Argols  Crude  and  Plumbago. — Under  the  act  of  July  14,  1870,  argols  crude 
were  put  on  the  free  list.-"^*' 

E.  Commercial  Treaties. — See  the  title  Treaties. 

1.  Time  When  Operative. — Under  the  treaty  between  the  United  States  and 
Cuba  and  the  act  of  congress  approved  December  17.  1903.  there  quoted,  im- 
ports from  Cuba  were  not  entitled  to  the  reduction  of  the  duties  imposed  by  the 
act  of  July  24,  1897,  until  December  27,  1903,  the  date  proclaimed  by  the  presi- 
dent of  the  United  States  and  the  president  of  Cuba  for  the  commencement  of 
the  operation  of  the  treaty .^'^ 

2.  Reciprocity  Treaties. — It  was  held  that  the  treaty  of  1840  between  this 
government  and  Portugal  only  extended  a  reciprocity  of  duties  and  charges  upon 


27.  Family  carriage  exempt  as  "house- 
hold effects."— Arthur  v.  Morgan,  112  U. 
S.  495,  28  L.  Ed.  825,  citing  Astor  v.  Mer- 
ritt.   111   U.   S.   202,   210,   28   L-    Ed.   401. 

28.  Seeds. — Ferry  v.  Livingston,  115  U. 
S.  542,  549,  29  L.  Ed.  489.  See  ante, 
"Schedule  G — Agricultural  Products  and 
Provisions,"   V,    D,   9. 

29.  For  definitions  of  natural  gas  and 
mineral,  see  the  title  GAS,  vol.  6,  p.  545. 
And   see   MINERAL,  vol.   8,  p.   363. 

30.  Minerals  on  free  list  under  act  of 
1909.— See  Marvel  v.  Mcrritt,  116  U.  S.  11, 
29  .L.   Ed.    550. 

31.  Marvel  v.  Merritt,  116  U.  S.  11,  29 
L.  'Ed.  550.  See  MINERAL,  vol.  8,  p. 
363. 

32.  Natural  gas. — United  States  v.  Buf- 
falo, etc.,  Fuel  Co.,  172  U.  S.  339,  43  L. 
Ed.    460. 

33.  Distinction  between  mechanical  and 
philosophical  instruments. — Robertson  v. 
Oelschlaeger,  137  U.  S.  436.  438,  34  L.  Ed. 
744. 

Rate  of  duty  on  mechanical  and  phil- 
osophical instruments. —  Robertson  ?■.  Oel- 
schlaeger,  i:'.7   U.    S.   436,   34   L.    Ed.   744. 

Rhumkorf  coil. — Robertson  v.  Oelschlae- 
ger,  137   IT.   S.   -136.   34   L.   Ed.   744. 

An  ophthalmoscope. — Robertson  7-.  Oel- 
schlaeger, 137  U.  S.  436,  442,  34  L.  Ed. 
744. 


A  stereopticon  or  magic  lantern. — Rob- 
ertson r.  Oelschlaeger,  137  U.  S.  436,  34 
L.    Ed.   744. 

The  maximum  and  minimum  thermome- 
ter,— Robertson  z:  Oelschlaeger,  137  U. 
S.    436,    34    L.    Ed.    744. 

34.  Robertson  z:  Oelschlaeger,  137  U. 
S.    436,    34    L.    Ed.    744. 

35.  Shells. — Hartranft  v.  Wiegmann.  121 
U.  S.  609,  30  L.  Ed.  1012,  approved  in 
Patton  V.  United  States,  159  U.  S.  500,  40 
L.  Ed.  233;  Dejonge  v.  Magone,  159  U. 
S.    562,    568,    40    L.    Ed.    260. 

36.  Recknagel  z'.  Murphv,  102  U.  S.  197, 
26   L.    lul.    130. 

Plumbago  exempt  from  duty  though 
brought  in  foreign  bottoms.— Gautier  z\ 
Arthur,   104   U.    S.   345,   26   L.    Ed.    773. 

37.  Time  of  taking  effect  of  treaty  be- 
tween United  States  and  Cuba. — iManklin 
Sugar  Ref.  Co.  z\  United  States,  202  U.  S. 
580,  582,  50  L.  Ed.  1153.  following  United 
States  7'.  American  Sugar  Ref.  Co  ,  20?  U 
S.   563,   50   L.    Ed.    1149. 

Moreover  the  provision  in  this  treaty 
that  it  shall  become  effective  on  the  lOtli 
day  after  the  exchange  of  ratifications  will 
net  lie  given  a  retrospective  operation 
where  it  appears  that  such  ratifications 
had  in  fact  been  exchanged  a  con- 
siderable time  before  the  statute  was  en- 
acted. United  States  t'.  American  Sugar 
Ref.    Co.     202    U.    S.    563,    50    L.    Ed.    1149. 
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the  vessels  of  the  two  nations  in  their  respective  ports,  and  did  not  apply  to  the 
cargoes  of  the  vessels.-^*^  A  stipulation  in  a  treaty  that  in  the  imposition  of  duties 
upon  goods  imported  into  one  of  the  countries,  which  are  the  produce  and  manu- 
facture of  the  other,  no  discrimination  shall  be  made  against  them  in  favor  of 
goods  of  a  like  character  imported  from  any  other  country,  does  not  prevent 
special  arrangements  with  other  countries,  founded  upon  concessions  of  special 
privileges.^^ 

3.  Priority  bktwekx  Trkaties  and  Rhvcnue  Laws. — The  provisions  of  a 
tariff  act  supersede  all  previous  treaty  obligations,  since  a  treaty  is  of  no  higher 
authority  than  an  act  of  congress.-*'^  In  like  manner  an  internal  revenue  law  will 
sn])ersede    an    Inflian    treaty.^ ^ 

F.  Bounties  and  Privileges  Extended  to  Imports  in  American  Bot- 
toms.— Sec  note.-'- 

G.  Exported  Articles  Reimported — 1.  In  Gknkral. — The  act  of  July  30, 
1846.  exempted  from  duty  goods,  wares  and  merchandise,  the  growth,  produce, 
or  manufacture  of  the  United  States  exported  to  a  foreign  country,  and  brought 
back  to  the  United  States  in  the  same  condition  as  when  exported.-*-' 

2.  Articles  Exported  and  Reimported  without  Payment  of  the  In- 
ternal Revenue  Tax. — But  §  26  of  the  act  of  1909  provides  that  upon  the 
reimportation  of  articles  once  exported  of  the  growth,  product  or  manufacture 
of  the  United  States,  upon  which  no  internal  tax  has  been  assessed  or  paid, 
or  upon  which  such  tax  has  been  paid  and  refunded  by  allowance  of  drawback, 
there  shall  be  paid  on  the  reimportation  of  such  articles,  an  amount  equal  to 
such  tax. 

H.  Levy,  Collection  and  Payment  of  Duties — 1.  Presentation  of  Mani- 
fest AND  Report  of  Arrival — a.  Presentation  of  Manifest — (1)  Necessity  for 
Manifest. — Masters  commanding  American  ships  bringing  goods  from  any  for- 
eign ports,  laden  with  such  goods,  on  their  arrival  within  four  leagues  of  our 
coast,  or  within  any  of  the  bays,  harbors,  ports,  or  inlets  thereof,  are  required, 
upon  demand,  to  produce  a  manifest  to  such  ofificer  of  the  customs  as  shall  come 
on  board  their  ship,  for  his  inspection,  and  it  is  made  the  duty  of  the  said  offi- 
cer of  the  customs  to  certify  the  fact  of  compliance  with  that  requirement  and 
the  day  when  it  was  so  produced.-*^  And  the  master  does  not  comply  with  this 
requirement,  unless  he  exhibits  a  true  and  accurate  manifest.-*-' 

38.  Construction  of  r  ciprocity  treaty  43.  Exported  articles  reimported  in 
between  United  States  and  Portugal. — ■  same  condition. — 9  Stat,  at  Large,  4!i. 
01(Hic-!(l   V.    Marriott.    10    How.    146,    13    L.       See   §  ;26  of  the  .A.ct  of  1909. 

Ed.   :!<i4.  But   to   entitle   the   article   to   entry   free 

Coffee   and   tea  imported  from   Rio  Ja-  of   duty   it   must    av^pear   that   it   was    one 

neiro. — Oldticld  r.   l\Iarriott,   10   How.   14G,  on  which  no  drawback  or  bounty  has  been 

1:5  L.  Ed.  ?,CA.  allowed.      Knight   v.    Schell,   24   How.   52G, 

39.  Scope    of    reciprocity    treaty. — Bar-  16  L.   Ed.  760. 

tram   r.    Robertson,   122   U.    S.   116,   30    L.  Meaning  of  words   "same   condition." — 

Ed.    1118;    Whitney   V.    Robertson,    124    U.  Belcher  v.   Linn,  24   How.   533,   ,535,   16   L- 

S.   190.  31   L.   Ed.   386,   reaffirmed  in   Kelly  Ed.   758. 

r.    llcddcn,   124   U.   S.    196,   31    L.    Ed.   389.  Molasses  barrels,  after  being  filled  with 

40.  Tariff  law  takes  priority  over  treaty.  molasses,  are  not  in  the  same  condition 
■ — Whitney  f.  Robertson,  124  U.  S.  190,  as  when  exported.  Knight  v.  Schell,  24 
31  L.  Ed."  386,  followed  in  Kelly  v.  Hed-  How.  526,  16  L.  Ed.  760,  reafifirmed  in 
den,   124  U.   S.   196,  31   L.   Ed.  389.  Belcher   v.    Linn,    24    How.    533,   16    L.    Ed. 

41.  The    Cherokee    Tobacco,    11    Wall.       758. 

616,   20    L.    Ed.    227.  Grain  bags  exported  filled  with  Ameri- 

42.  Bounties  extended  to  goods  im-  can  products. — United  States  z\  Ranlett, 
ported  in  American  bottoms.— See  The  172  U.  S.  133,  43  L.  Ed.  393;  Balfour  v. 
^^en■ill,   17   Wall.   582,  21    L.   Ed.   682.  Sullivan,  19  Fed.  Rep.  578,  reaffirmed  with- 

Act    discriminating    against    goods    im-  out   opinion    in    30   I^.    Ed.   962. 

ported  in  foreign  vessels   repealed. — Gau-  44.     Necessity    for    producing    manifest, 

tier   V.    .\rtluir,    104    T.    S.    345,    26    L.    Ed.  —Waring  v.  The  Mayor,  8  Wall.   110,  117, 

773.  19    L.    Ed.    342;    Kimball    v.    Collector,    10 

Plumbago     admitted     free.— Gautier     v.  Wall.   436,   19   L.    Ed.   964. 

Arthur,   104  U.   S.  :!15,  26  L.   Ed.  773.  4.5.    Manifest  exhibited  must  be  an  ac- 

Sections   15   and   16   of   the   act   of   1909,  curate    one. — Philc    v.    The    Ship    Anna,    1 

however,  restore  the  act  of  1817.  Dall.    197,   205,   1    L.   Ed.   98. 
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(2)  Form  and  Contents  of  Manifest. — Thus  a  manifest  must  be  in  writing, 
signed  by  the  proper  person,  describing  the  goods  and  the  vessel,  and  containing 
the  name  of  the  port  where  the  goods  were  taken  on  board,  and  the  name  of 
the  port  for  which  the  same  are  consigned  or  destined.^" 

(3)  Time  for  Presentation  of  Manifest. — The  master  may,  if  he  sees  fit,  pre- 
sent his  manifest  at  the  same  time  that  he  reports  the  arrival  of  the  vessel,  but 
if  he  omits  so  to  do,  the  requirement  is  that  he  shall,  within  forty-eight  hours, 
make  a  further  report  in  writing  to  the  collector  of  the  district,  which  report 
shall  be  in  form  and  shall  contain  all  the  particulars  contained  in  the  manifest.^" 

(4)  Forfeiture — aa.  For  Failure  to  Comply  until  Foreign  Lazvs. — The  failure 
of  the  owner  or  master  of  a  vessel  to  comply  with  the  custom  laws  of  a  for- 
eign port  with  regard  to  the  preparation  and  presentation  of  the  manifest  may 
subject  the  cargo  to  seizure  and  confiscation,  although  the  master  was  ignorant 
of  such  regulation.'*^ 

bb.  For  Defects  or  Imperfections  in  Manifest. — Although  the  manifest  be  li- 
able to  the  objection  that  it  does  not  describe  with  legal  precision  the  foreign 
merchandise,  the  16th  section,  which  prescribes  the  manner  in  which  foreign 
merchandise  shall  be  specified  in  the  manifest,  punishes  the  omission  by  a  small 
pecuniary  penalty  on  the  master;  but  does  not  forfeit  the  goods.-*'' 

b.  Report  of  Arrival  of  Vessel. — The  next  requirement  is  that  the  master  shall 
within  twenty-four  hours  from  the  time  the  vessel  arrives  at  a  port  of  the  United 
States  where  an  officer  of  the  customs  resides,  report  that  fact  to  the  collector  or 
chief  officer  of  the  customs  at  that  port.^*^ 

2.  Entry  and  Invoice — a.  Entry — (1)  In  General. — Following  the  notice  of 
the  arrival  of  the  vessel  and  the  exhibition  of  the  manifest,  the  next  step  is  to 
make  the  entry,  which  should  always  be  accompanied  by  the  invoice  and  bill 
of  lading,  or  in  other  words,  entry  must  be  made  at  the  custom  house  according 
to  the  invoice.^*  Until  those  acts  are  performed,  no  one  has  any  authority  to 
grant  a  permit  or  to  remove  the  hatches,  but  the  inspector  remains  in  charge 
of  the  vessel.^ 2  When  an  entry  has  been  made,  it  is  conclusive  upon  the  im- 
porter as  to  the  contents,  and  declared  value  of  the  invoice. ^^ 

(2)  Kinds  of  Entry. — Imported  goods  may  be  entered  for  consumption  or  for 
warehousing.^"* 

(3)  Form  and  Requisites  of  Entry. — The  form  of  the  entry  is  prescribed  by 
law  and  by  the  regulations  of  the  treasury  department,  and  the  provision  is  that 
the  owner  or  consignee  making  the  entry  shall  also  produce  to  the  collector  and 

46.  Form  and  contents  of  manifest. —  50.  Master  must  report  arrival  of  ves- 
1  Stat,  at  Large,  644;  Waring  v.  The  sel.— 1  Stat,  at  Large,  649;  Waring  v.  The 
Mayor,  8  Wall.  110,  117,  19  L.  Ed.  342;  Mayor,  8  Wall.  110,  117,  19  L.  Ed.  342; 
Kimball  v.  Collector,  10  Wall.  436,  445,  Kimball  v.  Collector,  10  Wall.  436,  445, 
19   L.    Ed.   964.  19   L.    Ed.   964. 

47.  Time  for  presentation  of  manifest.  51.  Making  entry.— Belcher  v  Linn,  24 
— 1  Stat,  at  Large,  649;  Warmg  v.  The  How.  508,  5:21,  16  L.  Ed.  754;  Samp?on 
Mayor.    8    Wall.    110,    117,    19    L.    Ed.    342.  .^.    Peaslec,    20    How.    571,    580.    15    L.    Ed. 

48.  Forfeiture  for  failure  \o  prepare  io22;  Waring  v.  The  Mayor,  8  Wall  110. 
and  present  manifest.— Rowland  v.  Green-  i^g,  19  L.  Ed.  342;  Conard  v.  Pacific  Ins. 
way.  22  How.  491.  16  L.  Ed.  391.  Co.,   6   Pet.   262,   8   L.    Ed.   392. 

49.  No  forfeiture  for  defects  or  imper-  t7-.,-,,^;„o4^;o«  r.t  «„4.r„  o„^  „..o»,«.;r.^  ^ 
fections    in    manifest.-Unitcd     States     v.       ^Ji^f™'",?^  TV,^    m     ^^^"^1'%  u 

Carr.  8   How.   1,  8,   12   L.    Ed.   963.  ?fn      VrYo   t" Vh     1^     ^    T'll       ^r     ' 

XT  \.i         1        \\        1             c  c     c  •..         •  110,   118,    19   L.    Ed.   342;    Kimball  z'.   Col- 

Neither  does  the   clause  of  forfeiture  m  i^.,,.'   ^     m    \\t..u     Aor     m    t      rr  i     nc^ 

.1        ,„,,            ■•                1       .       ■           r     ,•  lector,    10    Wall.    436,    19    L.    Ed.    964. 

the    17th    section    apply    to    impcrtections  _„    '-r,^-     ,    ,,         r^   u     ^        ^r.   wt  n     a-,^ 

of    that     description        United     States    v.  52     Km^baHr    Collector.  10  Wall.   4,)6, 

Carr,  8  How.  1,  8,  12  L.  Ed.  963.  4^^'-  ^^  L.  Ed.  964. 

The    forfeiture    provided    in    the    seven-  53.    Conclusiveness   of   entry.— Sampson 

leenth    section    was    intended    to   apply   to  "^'-    Peaslee,    20    How.    571,    580.    15    L.    Ed. 

cases  where  the  foreign  merchandise  was  1022. 

not   included   at   all    in    the    manifest,   and  54.    Entry  may  be  for  consumption  or 

not    to    cases    where    it    was    included    in  warehousing. —W'.iring    i\    Tlio     Mayor,    8 

fact,    although    not    with    legal    precision.  Wall.    110.    117,    19    L.    I'-d.    342;    Eabbri   v. 

and  where  there  was  no  bad  faith.     United  Murphy,   95    U.    S.    191,   24    L.    Ed.   408. 

States  V.  Carr.  8  How.  1.  12  L.  Ed.  963. 
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naval  officer,  if  any,  the  original  invoice  or  invoices  of  the  goods,  or  other  docu- 
ments received  in  lieu  thereof  or  concerning  tha  same,  in  the  same  state  in  which 
they  were  received,  with  the  bills  of  lading  for  the  importation.-^^  Although  the 
statute  provides  that  where,  for  want  of  original  invoice,  goods  are  entered 
without  specification  of  particulars,  they  must  be  stored  by  the  collector  until 
their  value  has  been  ascertained,^^  yet  if  the  importer  or  consignee,  on  pointing 
out  the  imperfection  in  the  invoice  and  desiring  to  have  it  corrected,  is  told  by 
the  customs  officers  that  he  must  enter  the  goods  at  the  value  expressed  in  the 
invoice,  and  in  no  other  v^-ay,  he  is  not  bound  to  ask  for  the  appraisement  pro- 
vided for  by  Rev.  St.  U.  S.,  §  2926,  in  case  of  an  incomplete  entry  of  goods.^" 
Payment  of  duties  cannot  be  avoided  because  the  importation  is  misdescribed  in 
the'  invoice  or  the  entry,  or  in  both,  at  the  same  time.'''=' 

(4)  Who  Max  Make  Entry. — The  settled  law  is  that  no  person  but  the  owner, 
or  original  consignee,  or,  in  -his  absence  or  sickness,  his  agent  or  factor  is  en- 
titled to  enter  the  goods  at  the  custom  house,  or  give  bond  for  the  duties,  or  to 
pav  the  duties.-^^ 

(5)  Effect  of  Entry. — When  an  entry  has  been  made,  it  is  conclusive  upon  the 
importer  as  to  the  contents,  and  declared  value  of  the  invoice."'' 

b.  Invoice— {ly  Invoke  Defined. — According  to  the  practice  of  the  New  York 
custom  house  a  straight  invoice  is  where  an  invoice  describes  the  contents  of 
each  and  every  package,  giving  its  value  and  all  the  particulars.'^'^  An  invoice 
which  does  not  give  the  contents  of  each  and  every  package  is  not  a  straight  m- 
voice.    We  call  it  a  defective  invoice.^^ 

(2)  Necessity  for  Invoice. — All  importations  of  merchandise  must  be  accom- 
panied with  an  "invoice,  stating  the  cost  or  market  value.*'- 

(3)  Form  and  Contents — aa.  Oath  or  Affidavit. — The  invoice  must  be  verified 
bv  oath.64 

'  bb.  Statement  of  Valuation  of  Goods  in  Invoice.^'' — The  revenue  act  of  March 
3d,    1863,   provides   that   when    foreign   goods   brought  or   sent   into  the   United 


55.  Form  of  entry. — 1  Stat,  at  Large, 
656:  Waring  v.  The  Mayor,  8  Wall.  110, 
117,   19   L.    Ed.   342. 

Such  an  entry,  that  is,  an  entry  for 
consumption,  must  be  in  writing,  and 
must  be  made  by  the  owner,  consignee, 
or  agent,  to  the  collector  of  the  district 
within  fifteen  days  from  the  time  the  mas- 
ter reports  the  arrival  of  the  vessel 
Waring  v.  The  Mayor.  8  Wall.  110,  117, 
19  L.  Ed.  342;  Kimball  v.  Collector,  10 
Wall.    436,   446.   19   L.    Ed.    004. 

56.  Entry  without  specification  of  par- 
ticulars.— Robertson  z\  Bradlnirj-,  1.T2  U. 
S.   401,   33    L.    Ed.   405. 

57.  Robertson  v.  Bradbury,  132  U.  S. 
491.   33    L.    Ed.    40.i. 

Method  to  be  pursued  in  case  of  an  in- 
complete entry  of  goods,  or  entry  with- 
out the  specification  of  particulars. — Rob- 
ertson r.  Bradburv,  132  U.  S.  491.  33  L. 
Ed.    40.5. 

58.  Belcher  z'.  Linn,  24  How.  508,  523. 
16  L.    Kd.   754. 

59.  Who  may  make  entry. — Harris  v. 
Dennie.  3  Pet.  292,  7  L.  Ed.  683;  Conard 
V.  Pacific  Ins.  Co.,  6  Pet.  262.  8  L.  Ed. 
392;  Sampson  7'.  Peaslee,  20  How.  571, 
580.  15  L.  Ed.  1022;  Waring  7>.  The  Mayor, 
8  Wall.  110.  116.  10  L,  Ed.  342. 

Endorsers  and  appraisers  of  bill  of  lad- 
ing may  make  entry. — Harris  r:  Dennie, 
3  Pet.  292,  7  L.  Ed.  683;  Conard  v.  Pa- 
cific   Tns.    Co.,    6    Pet.    262     8    L.    Ed.    302. 


60.  Conclusiveness  of  entry  on  importer. 

— Sampson    v.    Peaslee,   20    How.    571,   .580, 
15   L.    Ed.    1022. 

61.  Straight  invoice  defined.— -Kennedy 
•V.  Magone,  158  U.  S.  212,  213,  39  L.  Ed. 
954. 

62.  Kennedy  v.  Magone,  158  U.  S.  212, 
213,   39   L.    Ed.    054. 

63.  An  invoice  is  usually  necessary. — 
Hoeninghaus  Z'.  United  States.  172  U.  S. 
622,  626.  43  L.  Ed.  576;  Tariff  Act  of  1909. 
§  4.  The  entry  should  always  be  accom- 
panied bv  the  invoice.  Kimball  z'.  Collec- 
tor.  10  Wall.   436.   10   L.    Ed.   964. 

Invoice  required  even  in  case  of  goods 
exempt  from  duty. — Phelps  v.  Siegfried, 
142  U.  S.  602,  35  L.  Ed.  1128,  following 
pnd  refusing  to  overrule  United  States  v. 
Mo^bv.  133'U.   S.  273.  33   L.   Ed.  625. 

When  invoice  may  be  dispensed  with. 
— Sampson  v.  Peaslee,  20  How.  571.  580. 
15  L.  Ed.  1022:  Kennedy  v.  ]\Iagone.  158 
U.    S.   212.   214,   30    L.    Ed.   954. 

Duty  to  produce  original  invoice. — Bel- 
cher 7'.  Linn.  24  How.  50S,  16  L.  Ed.  754; 
Hoeninghaus  ?.'.  United  States,  172  U.  S. 
022.   43    L.    Ed.    576. 

64.  Invoice  must  be  verified. — Sampson 
7'.  Pea  =  lce,  20  How.  571.  15  L.  Ed.  1022; 
Kimball  7'.  Collector.  10  Wall.  436.  19  L. 
Ed.  964.  Seo.  also.  Bend  7'.  Hoyt,  13  Pet. 
263.   10   L.    Ed.    154. 

65.  As  to  nroof  of  this  market  value, 
<:pe  the  title  EVIDENCE,  vol.  5,  p."  1027. 
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States  are  obtained  otherwise  than  by  purchase,  they  shall  be  invoiced  at  the 
"actual  market  vahie  thereof  at  the  time  and  place  when  and  where  the  same 
were  procured  or  manufactured."^^ 

(4)  Goods  to  Be  Invoiced  in  Foreign  Currency — aa.  In  General. — Section  2  of 
the  act  of  1909  is  a  substantial  reproduction  of  §  2838  of  the  Revised  Statutes, 
and  of  §  2  of  the  customs  administrative  act  of  June  10,  1890,  c.  407,  26  Stat. 
131,  in  providing  that  all  invoices  of  imported  merchandise  shall  be  made  out  in 
the  currency  of  the  place  or  country  from  whence  the  importation  shall  be  made, 
or  if  purchased,  in  the  currency  actually  paid  therefor.^'''  The  act  of  March  3, 
1873,  declaring  that  value  of  foreign  coin  should  be  that  of  the  pure  metal,  de- 
clared annually  by  director  of  mint,  repealed  all  prior  acts.*^^  It  seems  that  this 
computation  is  to  be  made  as  of  the  date  of  entry.*^^ 

bb.  Proof  of  Standard  Value  of  Foreign  Currency. — The  standard  value  of 
foreign  currency,  as  proclaimed  by  secretary  of  treasury,  shall  be  shown  by  con- 
sular certificate  attached  to  invoice,  and  a  party  cannot  show  the  certificate  to 
te  inaccurate.'*^' 

cc.  Reviczi.'  of  Decision. — No  errors  alleged  to  exist  in  the  estimate,  resulting 
from  any  cause,  can  be  shown  in  a  judicial  proceeding,  to  affect  the  rights  of  the 
government  or  individuals."^ 

(5)  Additions  to  Invoice  Value. — The  7th  section,  as  amended  by  §  Z2  of  the 
act  of  July  24,  1897,  provides  that  the  importer,  at  the  time  he  makes  his  entry, 
may  make  such  addition  to  the  cost  or  value  given  in  the  invoice  as  in  his  opinion 
may  raise  the  same  to  the  actual  market  value  or  wholesale  price  of  such  mer- 
chandise in  the  principal  markets  of  the  country  from  which  imported ;  but  no 
such  addition  shall  be  made  to  the  invoiced  value  of  any  imported  merchandise 
obtained  otherwise  than  by  actual  purchase.'^ 2 


66.  The  importer  must  furnish  the  ap- 
praisers and  the  collector  with  the  true 
valuation  of  the  imported  merchandise. 
Hoeninghaus  v.  United  States,  172  U.  S. 
622,  43   L.   Ed.   576.     See   §   4.   Act  of   1909. 

"Place"  in  which  to  determine  market 
value. — Cliquot's  Champagne,  3  Wall. 
114,  142,  18  L.  Ed.  116  (holding  that  proof 
of  the  market  value  in  Paris  of  wines  at 
Rheims,  a  hundred  miles  and  more  off, 
may  be  given;  there  being  no  other  evi- 
dence on  the  subject). 

Meaning  of  words  "true  value"  in  act 
of  1818.— United  States  v.  Tappan,  11 
Wheat.    419,   G    L.    Ed.    509. 

Meaning  of  word  "value." — Heinemann 
V.    Arthur,    120    U.    S.    82,    30    L-    Ed.    605. 

Rule  where  imported  goods  belong  to 
manufacturer.  —  United  States  i\  Auff- 
mordt,   122   U.    S.   197,  206,   ?,0   L.    Ed.   1182. 

67.  Goods  to  be  invoiced  in  foreign 
currency. — United  States  v.  Klingenberg, 
153    U.    S.    93,    98,    38    L.    Ed.    647. 

Design  of  the  provision. — Sec  Cramer 
V.    Artluir.    ]02    U.    S.    612,    26    L.    Ed.    259. 

Estimate  of  director  of  mint  is  conclu- 
sive, and  evidence  is  not  receivable  tn 
show  that  it  is  inaccurate.  The  Collector 
V.  Richards,  23  Wall.  246,  23  L.  Ed.  95; 
Cramer  v.  Arthur,  102  U.  S.  612,  26  L. 
Ed.  259;  Hadden  t'.  Merritt.  115  U.  S.  25, 
21.  29  L.  Ed.  333:  United  States  v.  Kling- 
enberg,   153    U.    S.    03,    99,    38    L.    Ed.    647. 

Invoices  in  Mexican  dollars. — Hadden 
V.   Merritt,   115  U.   S.  25,  26,  29  L.   Ed.  333. 

How  franc  of  France  estimated. — The 
Collector  v.  Richards,  23  Wall.  246.  23  L. 
Ed.   95,   cited   and   explained   in   Cramer  v. 


Arthur,   102   U.    S.   612,   615,  26   L.    Ed.   259. 
Qualification    of    rule    that    estimate    is 
conclusive. — Cramer   v.   Arthur,   102    U.    S. 
612,   26   L.    Ed.    259. 

68.  Act  of  1873  repealed  all  prior  acts. 
— Cramer  v.  Arthur.  102  U.  S.  612,  615, 
26  E.  Ed.  259;  The  Collector  v.  Richards, 
23  Wall.  246,  23  L.  Ed.  95;  Hadden  v.  Mer- 
ritt, 115  U.  S.  25,  29  L.  Ed.  333;  Heinemann 
V.  Arthur,  120  U.  S.  82,  85,  30  L-  Ed. 
605. 

69.  Computation  of  value. — Heinemann 
f.    Artluir,    120    U.    S.    82,    30    L.    Ed.    605. 

70.  Proof  of  standard  value  of  foreign 
currency. — Cramer  z.\  Arthur,  102  U.  S.  612, 
618,  26  L.   Ed.  259. 

71.  No  judicial  inquiry  into  correctness 
of  decision. — Hadden  v.  Merritt,  115  U.  S. 
25,   27,  29   L.   Ed.   333. 

Review  of  collector's  decision  by  board 
of  general  appraisers. — United  States  7: 
Klingenberg,   153  U.   S.  93.  3S   T..     Va\.  647. 

Value  of  gold  florin  of  Austria  Hungary. 
— United  States  v.  Klingenberg,  153  U. 
S.  93,  38  L.  Ed.  647,  citing  The  Col- 
lector V.  Richards.  23  Wall.  246,  23  L.  Ed. 
95;  Cramer  r.  .Arthur,  102  U.  S.  612,  26 
L.  Ed.  259:  Hadden  v.  Merritt,  115  U.  S. 
25.  29   U.    r:d.   333. 

72.  Additions  to  cost  or  value  given  in 
invoice. — Hoeninghaus  ?;.  United  States, 
172   U.    S.    622.   627,   43    L.    Ed.    576. 

Additional  duty  not  dependent  upon 
fraud. — Obertonffer  ?'.  Robertson,  116  U 
S.    499,    509.  29    L.    Kd.    706. 

Additions   must   be    seasonably   made. 

11  Stat,  at  Lnrgc,  199;  Kimball  ?'.  Col- 
lector.   10    Wall.    436,    448,    19    L.    Ed.    964. 
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c.  Additional  Duties  for  Undervaluation  in  the  Entry — (1)  In  General. — Sec- 
tion 7  of  the  customs  administrative  act  of  June  10,  1890,  is  substantially 
similar  to  §  8  of  the  act  of  congress  passed  on  the  30th  of  July,  1846,  9  Stat.  42,. 
43,  c.  74,  which  declared  that,  if  the  appraised  value  of  imports  which  have  ac- 
tually been  purchased  should  exceed  by  ten  per  centum  or  more  the  value  de- 
clared on  the  entry,  then,  in  addition  to  the  duties  imposed  by  law  on  the  same, 
there  should  be  levied,  collected  and  paid  a  duty  of  20  per  centum  ad  valorem  on 
such  apraised  value."^ 

(2)  General  Constructio)i  and  Constitutionality  of  Statute — aa.  General  Con- 
struction  of  Statute. — This  penal  duty  of  twenty  per  centum  exacted  by  the  8th 
section  of  the  tariff  act  of  July  30,  1846  (9  Stats,  at  Large,  43),  is  properly 
levied  upon  goods  entered  at  their  invoice  value,  if  it  is  found  to  be  ten  per  cent 
below  the  dutiable  value,  as  well  as  those  goods  where  the  importer  makes  an 
addition  to  the  invoice  value."'* 

bb.  Constitutionality  of  Statute. — Section  2900  of  the  Revised  Statutes  pro- 
viding for  fixing  or  authorizing  a  20  per  cent  additional  duty,  is  not  unconstitu- 
tional."^ 

(3)  Distinetion  hetzveen  Specific  and  Ad  Valorem  Duties. — The  provision  for 
increasing  duties  for  undervaluations  of  more  than  ten  per  centum  makes  no  dis- 
tinction between  specific  and  ad  valorem  duties,  or  between  undervaluations  that 
may  afifect  the  amount  of  regular  duties  and  those  that  will  not.'*^ 

(4)  Separable  Invoices. — Where  an  importation  was  alleged  to  be  an  unit,  but 
divided  into  two  invoices  for  the  sake  of  convenience,  and  entered  of  different 
values,  each  invoice  must  stand  upon  its  own  footing;  and  the  whole  cannot  be 
averaged,  so  as  to  avoid  the  additional  duty  which  is  levied  upon  one  invoice 
taken  by  itself."'^ 

(5)  Ho%u  Penalty  Avoided. — Penalties  of  the  kind,  however,  may  be  avoided 
if  the  undervaluation  in  the  invoice  is  corrected  in  the  entry  at  the  custom 
house.'^^ 

(6)  Distribution  of  Penalties. — In  several  of  the  acts,  this  additional  duty  has 
been  distributed  among  officers  of  the  customs  upon  the  same  conditions  as  pen- 
alties and  forfeitures."^ 

(7)  Nature  of  Penalty  and  Remission  or  Refunding — aa.  In  General. — And  § 
32  of  the  act  of  July  24,  1897,  expressly  provides  that  such  additional  duty  shall 

73.     Statutory   provisions. — Passavant   v.  chased. — Greely    v.    Thompson,    10    How. 

United    States,    148    U.    S.    214,    221,    37    L.  225,   2:26.   13    L.    Ed.   397. 

Ed.    426;    Kimball    v.    Collector,    10    Wall.  Goods  produced  and  imported  by  manu- 

436,  447,  19   L.   Ed.   964.  facturer. — This    act    included    the    case    of 

Purpose     of     statute     is     to     discourage  an    entry    of    merchandise    by   a    manufac- 

fraud.     Bartlett    v.    Kane,    16    How.    263,  turer    who    has    produced    the    article    im- 

274,    14    L.    Ed.    931.      It    is    wholly   imma-  Parted.      Belcher  ^t'.    Lawrason,    21    How. 

terial    whether    they    are    called    additional  2.ol.    16    L.    Ed.    123.                    ,     ,     .        , 

duties    or    penalties.      C6ni?ress    had    the  75.     Act    levying    additional    duties    for 

power  to  impose  them  under  either  desig-  undervaluation     is    constitutional.— Origet 

nation  or  character.     Passavant  v.  United  ^-'^     Hedden,    155    \J     S.    228,    39    L.    Ed. 

States    148  U    S    '>14    '^''1    37  L    Ed    4''6  ^^0'      reaffirmmg      Passavant     v.      United 

T,u  '        "    .  '    "   ".'v"'!  '      .      li,      -u    "a  States,   148  U.  S.  214,  37   L.  Ed.  426. 

The    court    cannot     isten    to    the    hard-  ^^^  distinction  between  specific  and 

ship     of     the     case.-Liabe     for     penalty  ^^       ^^j^^^^       duties.-Hoeninghaus       v. 

hough    not    benefited   by   the    unclervalua-  United    States,    172   U.    S.    622,    630,    43    L. 

tion.     Hoeninghaus  v.   United  States,   172  ^^  ,     .„„                                           '         ' 

TT         C         ^cr.         .o't  T>A        r-,n  Ed.      5  <  6. 


U.    S.    622,    43    L.    Ed.    576. 


77.    Two  or  more  invoices  regarded  as 


74.    Right   to   levy  upon   goods   entered  a  unit.— Sampson  v.  Peaslee,  20  How.  571, 

at    invoice    value. — Stairs    v.    Peaslee,    18  j5  j^    j?fi    1022. 

How.  5-^1,  15  L.  Ed.  474;  Bartlett  v.  Kane,  7g"    How   penalty   avoided.— Kimball    v. 

]6  How.  263,  14  L.  Ed.  031,  commented  on.  Collector,    10    Wall.    436,    448,    19    L.    Ed. 

Penalty    not    levied    upon    charges    and  964. 

commissions   added   to   appraised   value. —  79.     Distribution    of   penalties. — Bartlett 

Sampson   v.    Peaslee,   20    How.    571,    15    L.  v.   Kane,   16   How.  263.  274,   14   L.   Ed.  931. 

Ed.    1022,    cited    in    Passavant    7'.    United  Distribution    of   penalties    under    act    of 

States.    148   U.    S.   214,   221,   37    E.    Ed.    426.  1846.— Ring  v.   Ma.xwell,  17   How.   147,  148, 

Act  of  1812  related  only  to  goods  pur-  15  L.  Ed.  25. 
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not  be  construed  to  be  penal,  and  shall  not  be  remitted,  nor  payment  thereof  in 
any  way  avoided,  except  in  cases  arising  from  manifest  clerical  error. 

bb.  Refunding. — Under  the  eighth  section  of  the  act  of  1846  (9  Stat,  at  L. 
43),  this  additional  duty  was  not  entitled  to  be  refunded  as  drawback,  upon  re- 
exportation.'^*^ 

(8)  Action  to  Recover  Back  Additional  Duty. — An  action  brought  under  §  7 
of  the  customs  administrative  act  of  1890  to  recover  additional  duty  where  the 
appraised  value  of  any  article  of  imported  merchandise  shall  exceed  by  more 
than  ten  per  centum  the  value  declared  in  the  entry,  is  an  action  to  recover  a 
penalty  or  forfeiture,  and  therefore  the  district  court  has  exclusive  jurisdic- 
tion.^^ 

d.  Indivisibility  of  Entry  and  Invoice. — And  each  invoice  and  entry  is  to  be 
deemed  and  treated  as  a  separate  transaction  for  appraisement  and  for  the  as- 
sessment of  duties.^- 

3.  Landing  of  Goods  and  Permit  to  Land — a.  In  General. — Goods  imported 
in  any  ship  or  vessel  from  any  foreign  port  or  place  are  required  by  the  act  of 
congress  to  be  landed  in  open  day,  and  the  express  provision  is,  that  none  such 
shall  be  landed  or  delivered  from  such  ship  or  vessel  without  a  permit  from 
the  collector  and  naval  officer,  if  any,  for  such  unlading  and  delivery. ^^ 

b.  Hozv  Permit  Secured. — As  has  been  stated,  goods  imported  here  from  a 
foreign  country  may  be  entered  for  consumption  or  for  warehousing.'^^ 

c.  Seizure  and  Forfeiture — (1)  In  General. — Persons  violating  this  regulation 
are  subjected  to  penalties ;  and  the  further  provision  is,  that  all  goods,  wares, 
and  merchandise  so  unladen  or  delivered  shall  become  forfeited,  and  may  be 
seized  by  any  of  the  officers  of  the  customs.*^  But  goods,  wares  and  merchan- 
dises, the  importation  of  which  is  prohibited  by  a  law.  come  both  within  the  let- 
ter and  within  the  spirit  of  that  section  of  the  tariff  laws  which  provides  for  a 
forfeiture  in  the  case  of  goods  unladen  without  a  permit.  In  other  words  the 
case  is  within  the  policy  and  mischief  of  the  collection  act.  since  the  necessity 
of  a  permit  is  some  check  upon  unlawful  importations,  and  is  one  reason  why  it 
is   required. ^^ 


80.  Additional  duty  not  to  be  refunded. 

— Bartlett   v.    Kane,    IG    How.   363,   273,   14 
L.   Ed.  931. 

81.  Action  to  recover  back  duty. — Hel- 
wig  V.  United  States,  188  U.  S.  605,  47 
L.  Ed.  614,  citing  United  States  v. 
Mooney,  116  U.  S.  104,  29  L.  Ed.  550, 
Lees  V.  United  States,  150  U.  S.  476,  37  L. 
Ed.    1150. 

82.  Indivisibility  of  entry  and  invoice. 
- — Sampson  v.  Peaslee,  20  How.  571,  51  L. 
Ed.    1022. 

False  entry  in  one  of  two  invoices. — 
Sampson  v.  Peaslee,  20  How.  571,  15  L. 
Ed.    1022. 

83.  Landing  of  goods  and  permit  to 
land.— 1  Stat.  665;  Gen.  Reg.  (1857), 
145;  1  Stat,  at  Large.  665;  Waring 
V.  The  Mayor,  8  Wall.  110,  118,  19  L  Ed. 
342;  Kimball  v.  Collector,  10  Wall.  436, 
446,  19  L  Ed.  964;  Four  Packages  v. 
United  States,  97  U.  S.  404,  409,  24  L.  Ed. 
1031. 

Examination  of  the  entry,  as  presented 
by  the  owner,  consignee,  or  agent,  is 
usually  made  by  the  entry  clerk,  and  if 
found  to  be  correct  the  collector  proceeds 
to  estimate  the  duties  "on  the  invoice 
value  and  quantity,"  and  if  the  estimated 
amount  of  the  dtitics  is  paid  or  secured 
to  be  paid,  as  required  by  law,  the  col- 
lector is  then  authorized  to  grant  a  per- 
mit  for  the   discharge  and  landing  of  the 


cargo.  Until  those  acts  are  performed  no 
one  has  any  authority  to  grant  a  permit 
or  to  remove  the  hatches,  but  the  in- 
spector remains  in  charge  of  the  vessel. 
Waring  v.  The  Mayor,  8  Wall.  110,  118, 
19  L.  Ed.  342;  Kimball  v.  Collector,  10 
Wall.  436,  446,  19  L.  Ed.  964;  Fabbri  v. 
Murphv.   95   U.   S.   191,  192,  24  L.   Ed.   468. 

84.  Fabbri  v.  Murphy,  95  U.  S.  191,  24 
L.    Ed.   468. 

Permit  to  land  goods  entered  for  con- 
sumption.— Duties  must  first  he  paid  or 
secured.  Waring  z\  The  Mayor,  8  Wall. 
nn.  118,  19  L.  Ed.  342;  Kimball  v.  Col- 
lector,   10   Wall.    436,   446,    19    L.    Ed.   964. 

Deposit  of  coin  formerly  necessarj'. 
Waring  v.  The  Mayor,  8  Wall.  110,  19  L 
E«].    342. 

Effect  of  permit  obtained  by  fraud. — 
Caldwell  7'.  United  States,  S  How.  366,  12 
L.    Ed.    1115. 

85.  Penalties  and  forfeitures. — Four 
Packages  v.  United  States.  97  U.  S.  404. 
409,  24  L.  Ed.  1031;  Priestman  v.  United 
States.  4  Dall.   28,  34.   1    L.   Ed.  727. 

Forfeiture  does  not  accrue  in  case  of 
.wrecks. — Pcisch  v.  Ware,  4  Cranch  347, 
363.   2   E.    Ed.    643. 

86.  Forfeiture  applies  to  goods  the  im- 
portation of  which  is  prohibited. — Har- 
ford 7'.  United  States,  S  Cranch  109,  3  L. 
Ed.  .504;  Locke  v.  United  States.  7  Cranch 

'339,  3  L  Ed.  364. 
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(2)  Place  of  Seizure. — An  information  filed  by  the  United  States  in  a  dis- 
trict court  for  the  district  of  New  York  for  the  condemnation  and  forfeiture  of 
goods  seized  for  a  violation  of  the  revenue  laws  against  smuggling,  cannot  be 
objected  to  on  the  ground  that  the  seizure  of  goods  was  not  made  at  a  port 
within  the  jurisdiction  of  the  district  court,  where  it  appears  that  no  seizure  was 
made  on  the  wharf  in  lloboken,  New  Jersey,  where  the  goods  were  landed,  but 
at  Castle  Garden,  New  York,  where  the  goods  were  sent.  The  proceeding  in 
sending  the  goods  to  the  place  where  the  seizure  is  actually  made  is  in  all  re- 
spects correct  and  in  accordance  with  the  usage  of  the  port.^" 

(3)  Sufficiency  of  Libel  or  Information. — In  a  count  in  a  libel  upon  the  50th 
section  of  the  collection  law  of  March  2d,  1799,  for  unlading  goods  without  a 
permit,  it  is  not  necessary  to  state  the  time  and  place  of  importation,  nor  the 
vessel  in  which  it  was  made ;  but  it  is  sufficient  to  allege  that  they  were  unknown 
to  the  attorney. ^^ 

(4)  Eindcncc. — In  a  libel  for  the  forfeiture  of  goods  on  the  ground  that  they 
have  been  landed  without  a  permit,  the  fact  that  the  cargo  was  shipped  in  the 
name  of  fictitious  shippers,  though  belonging  to  the  claimant,  that  no  evidence 
exists  of  a  legal  importation  into  the  port  from  which  they  were  shipped,  and 
the  fact  that  the  original  marks  are  removed  and  others  substituted  in  their  place, 
are  all  material  circumstances  to  prove  the  commission  of  the  offense,  and  fur- 
nish just  cause  to  suspect  that  the  goods  imported  have  incurred  penalties  of 
the  law.^^ 

(5)  Verdict. — Where  it  clearly  appears  that  packages  of  merchandise  are  un- 
laden and  delivered  without  the  permit  required  by  the  act  of  congress  and  there 
is  no  opposing  testimony,  it  is  proper  to  direct  a  verdict,  condemning  them  for 
a  violation  of  this  statute.  And  it  is  wholly  immaterial  that  inspectors  were 
present  on  the  wharf  at  the  moment  when  the  packages  were  landed,  where  it 
•clearly  appears  that  as  soon  as  the  inspectors  discovered  that  the  packages  con- 
tained dutiable  merchandise,  they  ordered  the  same  to  be  sent  to  the  proper 
place  for  further  inspection. ^o 

4.  Designation  and  Production  of  Packages  for  Examination — a.  In 
General. — For  the  purpose  of  appraisement,  it  is  the  duty  of  the  collector  to 
designate  on  the  invoice  at  least  one  package  of  every  invoice,  and  one  package 
at  least  of  every  ten  packages  of  goods,  wares,  and  merchandise,  and  a  greater 
number,  should  he,  or  either  of  the  appraisers,  deem  it  necessary  to  be  opened, 
examined,  and  appraised,  and  shall  order  the  package  or  packages  so  designated 
to  the  public  stores  for  examination.     5  vStat.  at  Large,  563-565,  §§  16,  17,  21.^^ 

b.  Necessity  for  Sending  Packages  to  Public  Stores — (1)  In  General. — Pack- 
ages intended  for  examination  by  the  appraisers  are  usually  sent  to  the  public 
store  for  that  purpose,  but  cumbrous  articles  may  be  examined  on  the  wharf 
where  they  were  landed,  and  samples  may,  in  certain  cases,  be  used  for  the  same 
purpose  instead  of  the  packages  from  which  they  were  selected  by  the  sampler. '^- 

87.  Place  of  seizure. — Four  Packages  Object  of  examination. — Buckley  v. 
r.  United  States,  97  U.  S.  404,  24  L-  Ed.  United  States,  4  How.  251,  261,  11  L.  Ed.  961. 
1031.  Collector  not  confined  to  packages  des- 

88.  Allegations  in  libel. — Locke  v.  ignated. — Buckley  v.  United  States,  4 
United  States,  7  Cranch  X19,  3  L.   Ed.  3G4.  How.   2:A.  261,   11    L.   Ed.  961. 

89.  Locke  V.  United  States,  7  Cranch  Collector  may  have  all  packages  exam- 
339.  3  L.   Ed.  364.  ined.— Buckley   v.    United    States,    4    How^ 

90.  Direction  of  verdict.— Four  Pack-  251,  261,  11  L.  Ed.  961;  Kimball  v.  Col- 
ages  V.  United  States,  97  U.  S.  404.  24  L.  lector,  10  Wall.  436,  449,  19  L.  Ed.  964; 
Ed.    1031.  Kennedy  7'.  Magone.  158  U.  S.  212,  213.  39 

91.  Designation  of  packages  for  exami-  I^.  F.d.  954. 

nation. —  Greely  v.   Burgess,   18   How.   413,  Merchant    appraiser    a    competent    wit- 

416.    15    L.    Ed.    455;    Belcher   v.    Linn,    24  ness,  to  show  noncompliance  with  statute. 

How.  .508,  16  L.  Ed.  754;  Knight  7k  Schell,  Oclbermann   z'.    Mcrritt,   123   U.   S.   356,   31 

•M   How.   526.   16   L.   Ed.   760;    Kennedy   v.  L.    Ed.    164;    Mustin    v.    Cadwalader,    123 

Magone,  158  U.  S.   21.2,  214,  39   L.   Ed.  954.  U.    S.    369,    31    L.    Ed.    169. 

Failure  to  examine  as  defense  to  action  92.     Cumbersome    articles    may    be    ex- 

to    recover    duties. — Oclbermann    v.    Mer-  amined    on    wharf. — Kimball    7>    Collector, 

Titt,   123  U.   S.   356,  31    L.   Ed.   164.  10    Wall.    436,    449,    19    L.    Ed.    964. 
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(2)  Umnvoiced  Goods. — Where  the  importation  or  consignment  is  without  an 
invoice  and  consists  of  a  number  of  packages,  al!  the  packages,  no  matter  how 
numerous,  must  be  sent  to  the  pubHc  store,  because  if  there  is  no  valuation 
given,  then  it  is  the  appraiser's  business  to  ascertain  the  amount.^^ 

c.  General  Construction  of  Statute. — Section  2900  of  the  Revised  Statutes  was 
intended  for  the  benefit  of  the  government  and  is  not  mandatory.  The  official 
acts  are  not  invalidated  for  want  of  strict  compliance  therewith.^-* 

d.  Charges  for  Storage  and  Cartage — (1)  In  General. — In  determining  the 
question  whether  any  charges  shall  be  made  for  cartage  and  storage  in  the  public 
store,  of  goods  sent  there  for  examination,  the  distinction  between  uninvoiced 
and  unclaimed  goods  on  the  one  hand,  and  invoiced  and  unclaimed  goods  on  the 
other,  must  be  kept  in  mind.^^ 

(2)  Practice  in  Nenj  York  Custom  House. — The  practice  of  the  New  York 
custom  house  is  that  on  all  packages  that  are  sent  into  the  appraiser's  stores  for 
examination  or  appraisement,  there  is  storage  and  carriage,  under  appraisement 
orders,  of  free  or  defective  invoices,  and  where  there  is  no  invoice. ^^ 

5.  Appraising,  Estimating  and  Ascertaining  Value — a.  In  General. — Im- 
port duties  are  estimated  in  the  first  place,  if  they  are  ad  valorem,  on  the  invoice 
value  and  quantity  as  shown  in  that  document,  unless  additions  are  made  to  the 
same  by  the  owner,  consignee,  or  agent,  in  the  entry  at  the  custom  house,  and  in 
that  state  of  the  case  the  duties  are  estimated  on  the  invoice  value  and  quantity 
together  with  those  additions  to  the  same,  but  in  either  event  the  duties  are  es- 
timated at  that  stage  of  the  proceedings  without  any  appraisal.^" 

b.  Right  to  Direct  Appraisement — (1)  Under  Act  of  April,  i8i8. — The  11th 
section  of  the  act  of  1818  is  intended  to  clothe  the  collector  with  enlarged  pow- 
ers to  guard  against  fraudulent  invoices.  Whenever,  in  his  opinion,  there  shall 
be  just  grounds  to  suspect  that  the  invoice  does  not  truly  state  the  actual  cost 
of  the  goods,  he  may  direct  an  appraisement. ^^^ 

(2)  Under  Act  of  July  14,  1832.— The  act  of  July  14th,  1832,  was  considered 
to  authorize  the  use  of  appraisers  not  merely  when  an  article  imported  pays  an 
ad  valorem  rate  of  duty,  but  whenever  the  duty  is  regulated  by  the  value ;  or  in 
other  words,  whenever  a  duty  may  exist  or  cease  according  to  the  value,  as  well 
as  whenever  it  may  increase  or  diminish,  according  to  it.''^ 

(3)  Under  Act  of  July  ?o,  1846.— The  act  of  July  30,  1846,  directed  the  col- 

93.  Rule  where  importation  is  without  as   to   charges  for  cartage  and  storage. 

invoice. — Kennedy   v.    Magone,    158    U.    S.  Kennedy   v.    Magone,    158    U     S    212     '^13 

212,   213,  39   L.    Ed.   954.  39  L.   Ed.  954. 

94.  Statute  as  to  designating  packages  Ordinarily,  on  goods  which  are  entered 
for  examination  is  directory. — United  for  consumption  with  an  invoice,  and  on 
States  V.  Ranlett,  172  U.  S.  133,  43  L.  Ed.  packages  sent  from  the  dock  to  the  ap- 
393,  citing  Erhardt  v.  Schroeder.  155  U.  S.  praiser's  building,  there  would  be  no 
124,  39  L.  Ed.  94;  Origet  v.  Hedden,  155  charge  at  all  for  cartage,  nor  for  storage 
U.   S.  228,  39   L.  Ed.  130.  either,    if    there    was    a    straight    invoice. 

Section  2939  of  the  Revised  Statutes  is  JYT^^Fd^'oi^^''^""^'    ^^^   ^'    ^'   ^^~'   "^^' 

directory  merely.     Hence  the  examination  ""'tt                  ,  '^'             ,                  ,    ^       . 

by    the  'custom    officers    of    less    than    one  L-pon  goods  entered  upon  a  defective  m- 

bail   in   ten   of  the   invoice   does   not  have  l^^^^'  '^  '^  ^"^  practice  of  the  government 

the   effect   of  invalidating   the   assessment.  Vr    ^            -l!^^^"^    charges.      Kennedy    7'. 

Erhardt  v.  Schroeder.  155  U.  S.  124,  39  L.  ^^1^%' ^    l-'  ^v!--'  ~^•V^^S,^'^•  ^•^■*- 

V(\    94  97.-  Estimatmg  duties.— Kimball  v.  Col- 

„-      r^u              r              .               J     .  lector,  10  Wall.  430,  417,  19  L.  Ed.  964 

95.  Charges  for  cartage  and  storage.  gg.  Power  of  collector  to  direct  ap- 
Kennedy   tv    Magone,    ].,8    U.    S.    212,   21..,  praisement    under    act     of    I818.-United 

AA7i.-r    s    oor-      f    fi       P      •      1    c.   .   .  States    V.    Tappan,    11    Wheat.    419,    426,    6 

While    §    296d    of    the    Revised    Statutes       j^     p^j     -q^  '  ' 

authorizes  the  grantor  to  send  invoiced  when'  collector  may  direct  appraise- 
goods  to  the  pubhc  storehouse,  the  law  nient.-United  States  r  Tappan  H 
expressly  imposes  upon  the  owner  the  Wheat.  419.  6  L.  Ed.  509-  Kimhall  r' Col- 
expenses  of  storage    labor    etc.,  caused  in  Xcctov,    10    Wall.    436,   452     19    L     Ed     964 

l^'Jio'^'^QT     rT'o-'l''-    ^^''*^""'-    ^'"^    U-  99-     Necessity    for    appraisement'  under 

b.   212,   39   L.    F,d.   9:,4.  act  of  1832.— Rankin  7'.  Hoyt.  4  Mow.  327, 

96.  Practice  in  New  York  custom  house       ?,:\?,.  li   L.   Ed.  996. 
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lector  to  make  an  appraisement  only  in  those  cases  where  an  ad  valorem  rate  of 
duty  was  imposed.^ 

(4)  Under  Act  of  July  24,  iSc)/. — But  whether  it  is  lawful  to  dispense  with 
an  appraisement  in  case  of  an  importation  of  merchandise  subject  only  to  a 
specific  duty,  yet  in  finding  the  duty  properly  assessable  upon  merchandise,  it  is 
obligatory  on  the  government  officials  to  inquire  into  its  value,  and  therefore  the 
duty  is  one  regulated  in  some  manner  by  the  value  thereof. ^ 

(5)  Under  Act  Levying  Duties  on  Wines. — But  since  the  act  of  June  30,  1864, 
imposes  both  a  specific  and  ad  valorem  "uty  on  wines,  "it  will  be  observed  that, 
in  order  to  carry  into  effect  this  act,  an  appraisal  at  the  customs,  in  the  case  of 
the  specific  duty  on  the  gallon,  is  as  essential  as  the  appraisal  in  the  case  of  an 
ad  valorem  duty."-^ 

(6)  Under  Act  of  igo^. — But  §  7  of  the  act  of  1909  provides  that  the  col- 
lector within  whose  district  any  merchandise  may  be  imported  or  entered, 
whether  the  same  has  been  actually  purchased  or  procured  otherwise  than  by 
purchase,  shall  cause  the  actual  market  value  or  wholesale  price  of  such  mer- 
chandise to  be  appraised. 

c.  Place  of  Appraisenient. — The  appraisement  is  to  be  made  at  the  first  port 
of  entry,  unless  such  port  is  one  of  those  mentioned  in  the  statute  at  which 
goods  can  be  imported  and  shipped  to  an  interior  port  of  destination  without  ap- 
praisement.'* 

d.  Valuation  o-f  Goods — (1)  Computation  of  Time  in  Fixing  Value. — As  the 
law  was  formerly  it  was  held  that  the  proper  time  for  fixing  the  value  of  goods 
imported  from  the  country  of  their  growth  or  manufacture  is  the  time  of  their 
procurement  when  not  purchased,  and  the  time  of  their  purchase  when  they  had 
been  actually  purchased  abroad,  rather  than  the  time  of  their  exportation  or 
shipment,^  and  in  neither  case  should  be  the  date  of  the  invoice  or  bill  of  lading, 
if  they  are  at  a  different  time.^  But  since  the  act  of  1851  the  Revised  Statutes 
have  provided  that  in  making  the  appraisement  the  appraisers  shall  value  the 
goods  at  the  actual  market  value  or  wholesale  price  thereof  at  the  period  of  ex- 
portation to  the  United  States,  in  the  principal  markets  of  the  country  from 
which  the  same  shall  have  been  imported  into  the  United  States.'^ 

(2)  Market  Value  Defined. — In  the  matter  of  Cliquot's  Champagne,  Judge 
ITofifman  defined  the  market  value  of  goods  to  be  "the  price  at  which  the  owner 
0*  the  goods,  or  the  producer,  holds  them  for  sale ;  the  price  at  which  they  are 
freely  offered  in  the  market  to  all  the  world  ;  such  prices  as  dealers  in  the  goods 

1.  Right  of  appraiser  to  direct  appraise-  7.  Ballard  7'.  Thomas,  19  How.  382,  15 
ment  under  act  of  July,  1846. — Sampson  L.  Ed.  690;  Sampson  v.  Peaslee,  20  How. 
7'.  Peaslee,  20  How.  571,  573.  15  L.  Ed.  571,  15  L.  Ed.  1022;  Stairs  v.  Peaslee,  18 
1022.      See    p.    102    of    Act    of    1909.  How.    521,    15    L.    Ed.    474. 

2.  Appraisement  must  be  ordered  in  Rate  of  duties  is  fixed  by  date  of  im- 
both  cases  of  goods  subject  to  specific  portation.— Keck  v.  United  States,  172  U. 
and    ad    valorem    duty.— HocninKhaus    v.       g    434^  453,  43  L.  Ed.  505. 

United  States,  172  U.  S.  622,  628,  43  L.  Ed.  The  day  of  the  sailing  of  a  vessel  from 

S''*^-                                                             .  a    foreign    port    is   the    true   period    of   ex- 

3.  Appraisement  under  act  levying  duty  portation  of  goods.  Sampson  v.  Peaslee. 
on  wines.— P.ollmser's  Champagne,  3  oq  ^ow.  571,  15  L.  Ed.  1022,  followed  in 
Wall.   500.   563,   IS    L.    Ed.   7S.  Irvine  v.  Redfield,  23  How.  170,  16  L.  Ed. 

4.  Appraisement   is   made   at   first   port      4ig 

of  entry. — Saltoiistall  t'.   Russell,  152  U.  S.  \a;u„,.„  ..i,^  „„ ^4.  ^f  *t,^  o,.^,.^;-^,.^    :,, 

-        T«  T     V  ]    -~r  Where  the  report  01  the  appraisers,  in- 

c'      A    1'    Y ' a"  ^'    2.   nn     loAn      r^       1  dorscd    on    the    invoice,    confines    the    ap- 

5.  Act  of  August  30  1842.-Greely  t-.  -^^^  ^,^^  ^,.,^^  ^^  exportation  in  as- 
Thompson,  10  How.  22.5  226  13  L  Ed^  -ertaining  the  dutiable  value  of  the  goods, 
.397,  reaffirmed  '"  Maxwell  z^^  Gr.swold  10  ,^j  j  sufficient.  Tasigi  t'.  Collector,  1 
How.   242,   254.   13   L.   Ed.   40.-3;    Ballard   v.  -.ir^n     o~-     1-?    t      r,i     car 

-rt.  in       U  000        1-       T  T?J         nnn.  Wall.      3  <  ;>,      l7      L.      tO.      686. 

Thomas,    19    How.    382,    Id    L.     Ed.     690;  _    _    .  .             .     „        ■    j  „     ^  r. 

Sampson  r.  Peaslee.  20  How.  571,  578,  15  Definition    of      period.  —See  Sampson 

L.    Ed.    1022.  Peaslee,  20   How.  571,  578,  15   L.  Ed.   1022. 

Effect  of  proviso  in  act  of  1823. — Grecly  Duties  computed  on  their  value  on  day 

r.  Thompson,  10  ]!ow.  225,  13  L.   Ed.  397.  of    sailing.— Irvine    v.    Redfield,  23    How. 

6.  Greely  v.  Thompson,  10  How.  225,  170,  16  L.  Ed.  418,  reaffirming  Sampson 
226.  236,   13   L.    Ed.   397.  V.    Peaslee,    20    How.    571,    15    L.  Ed.    1022. 
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are  willing  to  receive,  and  purchasers  are  made  to  pay,  when  the  goods  are 
bought  and  sold  in  the  ordinary  course  of  trade ;"  and  the  definition  was  ap- 
proved by  the  federal  supreme  court. ^ 

(3)  Hozv  Principal  Foreign  Markets  Detcnnincd. — What  markets  of  a  foreign 
country  are  the  principal  ones  for  a  particular  article  is  a  question  of  fact  to  be 
decided  by  the  appraisers,  and  their  decision  is  conclusive  upon  both  the  im- 
porter and  the  government.^ 

(4)  Goods  Imported  from  Country  Other  than  That  of  Production. — The 
tariff  act  of  March  3,  1851  (9  Stats,  at  Large,  629),  repealed  so  much  of  the 
former  laws  as  provided  that  merchandise,  when  imported  from  a  country  other 
than  that  of  production  or  manufacture,  should  be  appraised  at  the  market  value 
of  similar  articles  at  the  principal  markets  of  the  country  of  production  or  maiui- 
facture,  at  the  period  of  the  exportation  to  the  United  States. i*^ 

(5)  Ways  and  Means  of  Arriving  at  Value — aa.  In  General. — Among  the  rea- 
sonable ways  and  means  of  arriving  at  the  true  and  actual  market  value  of  the 
merchandise  imported  are  market  price  or  the  quotations  for  a  given  day ; 
amounts  realized  on  sales,  public  and  private ;  and  in  some  instances  the  cost  of 
production.!^  The  liws  of  this  country  in  the  assessment  of  duties  proceed 
upon  the  market  value  in  the  exporting  country,  and  not  upon  that  market  value 
less  such  remission  or  amelioration  as  that  country  chooses  to  allow  in  accord- 
ance with  its  own  views  of  public  policy.^^  g^t  under  §  9  of  the  tariff  act  of 
1883  if  the  true  and  actual  market  value  of  the  goods  cannot  be  satisfactorilv 
ascertained,  then  they  may  be  appraised  by  ascertaining  the  cost  or  value  of  the 
materials  composing  such  merchandise,  at  the  time  and  place  of  manufacture.'" 

bb.  Duty  to  Be  Estimated  on  Quantity  of  Goods  Received. — The  duty  is  to  be 
estimated  upon  the  quantity  of  goods  actually  arriving  at  the  port  of  entry ;  and 
not  upon  the  quantity  shipped,  without  any  allowance  whatever  for  ordinary 
leakage  and  deterioration.  Where  a  portion  from  any  cause  does  not  arrive,  it 
cannot  be  taxed. !•*  And  the  proviso  in  the  eighth  section,  viz,  "that  under  no 
circumstance  shall  the  duty  be  assessed  upon  an  amount  less  than  the  invoice 


8.  Market  value  defined. — Cliquot's 
Champagne,  3  Wall.  114,  125,  143,  18  L. 
Ed.  116;  Muser  v.  Magone,  155  U.  S.  240, 
249,  39  L.   Ed.   135.     See  the  title  SALES. 

9.  Determination  of  question  as  to  what 
markets    are    foreign. — Stairs    v.    Peaslee, 

18  How.    521,    15    L.    Ed.   474. 

10.  Appraisal  o£  goods  imported  from 
country  other  than  that  of  production. — 
Stairs  v.  Peaslee.  18  How.  521,  15  L.  Ed. 
474. 

Meaning  of  word  country. — Stairs  v. 
Peaslee,   18   How.    521,   15   L.    Ed.   474. 

11.  Ways  and  means  of  arriving  at 
value. — Muser  v.  Magone,  155  U.  S.  240, 
39   L.   Ed.   135. 

Discounts  for  prompt  payment  are  not 
taken    into    account. — Ballard    v.    Thomas, 

19  How.  382,  383,  15  L.  Ed.  690,  distin- 
guished and  discussed  in  Arthur  v.  God- 
<lard,   96   U.   S.   145,   146,  24  L-   Ed.   &14. 

12.  United  States  v.  Passavant,  169  U. 
S.   16.  23.  42   L.   Ed.  644. 

Value  certified  to  collector. —  It  was 
held  in  Belcher  v.  Linn,  24  How.  508,  16 
L.  Ed.  754,  that  l>oth  the  report  and  the 
statement  annexed  to  it  must  be  taken  in 
pari    materia,    and    considered    togctlicr. 

13.  When  cost  of  component  materials 
may  be  considered. — Muser  v.  Magone, 
155    U.    S.    240,    39    L.    Ed.    135. 


14.  Duty  to  be  estimated  on  quantity  of 
goods  received. — Belcher  v.  Linn,  24  How. 
508,  16  L.  Ed.  754;  Marriott  v.  Brune,  9 
How.  619,  13  L.  Ed.  282;  Lawrence  v. 
Caswell,  13  How.  488,  14  L.  Ed.  235; 
United  States  v.  Sonthmayd,  9  How.  637, 
13  L.  Ed.  290;  American  Sugar  Refin.  Co. 
V.  United  States,  181  U.  S.  610,  612,  45 
L.  Ed.  1024;  Lawder  v.  Stone,  187  U.  S. 
281,   47    L.    Ed.   178. 

Sugar. — Marriott  v.  Brune,  9  How.  619, 
13  L.  Ed.  282,  reaffirmed  in  United  States 
V.  Sonthmayd,  9  How.  637,  13   L.   Ed.  290. 

Brandy. — Lawrence  v.  Caswell,  13  How. 
488,  14  L.  Ed.  23.5,  following  Marriott  v. 
Brune,  9   How.  619,   13   L.   Ed.  282. 

No  recovery  for  leakage. — Held,  that  an 
importer  was  not  entitled  to  recover  on 
account  of  the  leakage  while  the  mer- 
chandise was  detained  for  the  purpose  of 
the  appraisement;  that  the  assessment  of 
duties  is  properly  made  upon  the  quan- 
tity of  merchandise  entered  at  the  custom 
house.  Belcher  v.  Linn,  24  How.  508,  16 
L.  Ed.  754.  See,  also,  Lawder  v.  Stone, 
187   U.    S.   2S1,  283,  47   L.    Ed.    178. 

Moisture  from  sugar  draining  off  during 
vo3^ge. — American  Sugar  Retin.  Co.  v. 
United  States,  181  U.  S.  610,  45  L.  Ed. 
1024,  following  Marriott  v.  Brune,  9  How. 
619,  13  L.  Ed.  282;  United  States  v. 
Sonthmayd,   9   How.   637,   13   L.   Ed.  290. 
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value,"  is  not  in  hostility  with  the  above  construction,  because  the  proviso  re- 
fers only  to  the  price,  and  not  to  the  quantity. ^'^ 

cc.  German  Duty. — The  German  duty  which  is  imposed  on  merchandise  when 
sold  by  the  manufacturers  thereof  for  consumption  or  sale  in  the  markets  of 
Germany,  and  collected  when  the  finished  product  goes  into  consumption  in 
Germany,  is  properly  treated  by  the  appraisers  as  an  element  of  value  in  de- 
termining the  actual  market  value  or  wholesale  price  of  the  goods  at  the  time  of 
exportation  in  the  principal  markets  of  Germany,  in  making  his  estimate  of 
dutiable  value. ^^ 

dd.  Export  Duties. — Export  duties,  or  duties  levied  by  the  foreign  country 
upon  its  own  manufactures  when  sold  for  consumption  within  its  limits,  are  to 
be  included  in  the  market  value." 

ee.  Presumptions. — It  will  be  presumed  that  the  general  appraiser  endeavored 
by  all  reasonable  ways  and  means  to  arrive  at  the  true  and  actual  market  value. ^* 

(6)  Costs,  Charges  and  Expenses  Incident  to  Shipment — aa.  In  General.— 
There  have  been  many  changes  from  time  to  time  in  the  provisions  of  the  tariff 
laws  with  respect  to  adding  to  the  market  valu.e  costs  and  charges.  The  act  of 
Tune  30,  1864,  requiring  commissions,  brokerage,  costs  of  transportation,  and 
other  like  costs  and  charges  incurred  in  placing  any  goods,  wares  or  merchandise 
on  shipboard,  to  be  added  to  the  value  of  the  goods  at  the  place  of  growth,  was 
repealed  by  the  act  of  March  3,  1865.19  But  §  11  of  the  tariff  act  of  1909  pro- 
vides that  in  ascertaining  and  appraising  the  actual  market  value  or  wholesale 
price,  allowance  by  deduction  must  be  made  for  estimated  duties  thereon,  cost 
of  transportation,  insurance  and  other  necessary  expenses  from  the  place  of 
shipment  to  the  place  of  delivery.^o 

bb.  Covering  Defined. — See  Coverings,  vol.  5,  p.  20. 

cc.  What  the  Term  "Charges"  Includes. — "Charges"  includes  in  general  the 
value  of  the  sack,  package,  box,  crate,  barrel,  hogshead,  bale,  cask,  all  outside 
coverings  belonging  to  the  merchant,  or,  so  to  speak,  the  integument  of  the  im- 
portation, and  that  the  value  of  the  same,  to  be  estimated  at  the  usual  cost  to 
the  importer,  should  properly  be  added  to  the  actual  mrrket  value  or  wholesale 

15.  Marriott  v.  Briine,  9  How.  619,  13  The  act  of  March  3,  1883.— Oberteuffer 
L.   Ed.   282.  V.   Robertson,  IKi  U.  S.  499,  29  L.  Ed.  706. 

16.  German  duty  is  an  element  of  value.  Act  of  1883— Coverings  not  included  in 
—United  States  v.  Passavant.  169  U.  S.  value.— Oberteuffer  v.  Robertson,  110  U. 
16,  42   L.  Ed.  644.   Mr.  Justice   Brown  and  g    499    .-,n_  09   l.   gj    706. 

Mr.  Justice   Peckham  dissenting.  ^^^   ^f   1883-"Charges''  specified  in  §§ 

17.  Export  duties  levied  by  foreign  ^g^^  ^^^^  ^^^  Stats,  excluded  in  esti- 
country  part  of  market  value.-Belcber  ;■  ^^^^  ^^  value.-See  Oberteuffer  v.  Rob- 
Linn,  24  How.  508,  10  L.  Ed.  -o4;  Lnited  ^^.^^^^^^  j^^,  ^^t.  3.  499,  509,  510,  29  L.  Ed. 
States   V.   Passavant,   169   U.    S.    16,   42    L.  ^^g.  Badger  :■.  Cusimano,  130  U.  S.  39,  41. 

^,,*^^^'-  r  J     «.       AA  ^.*  ^.,4.,       32  L.   Ed.  851;   Robertson  v.   Frank   Bros. 

Meaning  of  words     to  add  export  duty       ^       ^^^  ^    g    ^  33  ^    ^^    33^ 

on.  — Bclcber    v.    Lmn,    24    How.    ;)08,    16  «1      »     .  o  .  „     r  .1  ,     r  ,,^^,^      i-  u  • 

T      £^    -,.4  20.    .\nd  §  18  of  the  act  of  1909  which  is 

'18.    ■  Presumptions.— Muser    v.    Magone,  a  substantial   re-enactment  of  similar  pro- 

1")5  U    '^    /'40    39  I     Ed    13^                    "  visions    contained    in    prior    acts,    provides 

''19.  History  of  legislation  as  to  adding  that  to  the  market  value  there  shall  be 
costs,  etc.,  to  market  value.— Oberteuffer  a^l^lecl  the  value  of  all  cartons  cases, 
<•.  Robertson.  110  U.  S.  499,  29  L.  Ed.  700.  crates,  boxes,  sacks,  casks  barrels,  hogs- 
See,  also,  opinion  of  Mr.  Justice  Clifford  leads,  bottles,  jugs  and  demijohns,  ear- 
in  Kimball  V.  Collector.  10  Wall.  436,  451.  boys  and  other  containers  or  coverings 
19   L    Ed    904  whether   nolding  liquors   or   solids  and  all 

■  Act  of  1864— Costs  included  in  estimate  other    costs,    charges    and    expenses    inci- 

of    value.— Sampson    v     Peaslce,    20    How.  fl^nt  to  placing  tbe  merchandise  in  a  con- 

^.^     .~o     ] -,    J      pfi     ]f)oo  dition    packcfl    ready   for   shipment   to   the 


Charges    and    commissions   were    added 


United    States. 


prior  to    1818.— Kinibnll     ?•.     Collector,     10  Distinction    between     goods     purchased 

Wall.  430,  451,  10  L.  Ed.  904.  and    goods    procured    otherwise     than     by 

Provisions   of   act   of   1865. — Oberteuffer  purchase. — Bclclu'r  %'.   Lawrason,  21    How. 

V.  Robertson,  116  U.  S.  499,  506,  29  L.  Ed.  251,  10   L.   Ed.    123. 
706. 
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price  of  the  importation,  in  order  to  ascertain  the  true  basis  on  which  to  assess 
the  duty.-i 

dd.  Transportation  Charges. — Under  the  act  of  1874  the  cost  of  transporting 
imported  goods  to  the  port  of  shipment  from  another  conntry  was  not  to  be  in- 
cluded in  estimating  their  dutiable  value. -^  But  the  cost  of  transporting  goods 
from  the  place  of  production  to  the  port  of  shipment  where  both  are  in  the  same 
country,  should  be  added  to  the  invoice  price  in  determining  the  dutiable  value. ^-^ 

ee.  Bottles.^* — There  is  a  duty  on  coverings,  and  on  bottles  containing  articles, 
as  well  as  on  the  same  articles  imported  in  bottles. ^^ 

ff.  Charges  for  Weighing,  Gauging  and  Measuring  Merchandise. — In  deter- 
mining the  question  w'hether  charges  shall  be  made  for  weighing,  gauging,  or 
measuring  merchandise,  the  distinction  between  uninvoiced  and  unclaimed  goods 
on  the  one  hand,  and  invoiced  and  unclaimed  goods  on  the  other  must  be  kept 
in  mind.2*'' 

gg.  Effect  of  Omission  to  Add  Charges. — By  §  14  of  the  act  of  1874,  the  omis- 
sion to  add  the  charges,  without  intent  to  defraud,  was  declared  not  to  be  a  cause 
of  forfeiture,  but  when  they  were  omitted,  it  was  made  the  duty  of  the  public 
ofificers  to  add  them  for  the  purposes  of  duty,  and  to  add  the  further  sum  of  one 
hundred  per  cent  of  the  amount  so  added,  such  additions  to  be  a  part  of  the 
dutiable  value. 2''' 

hh.  Conclus-iveness  of  Deteruiination  of  Appraisers. — \\'hilst  under  §  2906, 
which  declares  that  "when  an  ad  valorem  rate  of  duty  is  imposed  on  any  im- 
ported merchandise,  the  collector  within  whose  district  the  same  shall  be  im- 
ported shall  cause  the  actual  market  value  or  wholesale  price  thereof  to  be 
appraised,  and  such  appraised  value  shall  be  considered  the  value  upon  which 
duty  shall  be  assessed,"  the  estimate  of  the  market  value  of  the  goods  made  by 
the  appraiser  is  in  general  unimpeachable  under  §  2907,^8  the  act  of  appraisers 


21.  What     term     charges     includes. — 

Belcher   v.   Linn,   24   How.   533,   535,   16   L. 
Ed.    758. 

22.  Transporting  imported  goods  to 
port  of  shipment  from  another  country. 
—Robertson  v.  Downing,  127  U.  S.  607, 
32    L.    Ed.    209. 

Act  of  1883  repealing  provision  of  act 
of  1874  as  to  transportation  charges. — 
Robertson  v.  Bradbury,  132  U.  S.  491,  33 
L.   Ed.  405. 

Act  of  1883 — Coverings  not  to  be  in- 
cluded in  ascertaining  value. — Oberteuffer 
V.  Robertson.  116  U.  S.  499,  29  L.  Ed.  706, 
followed  in  Saltonstall  v.  Russell,  152  U. 
S.    628,    630,   38    L.    Ed.    576. 

Consignor  including  charges  after  re- 
peal of  law. — Robertson  v.  Bradbury,  132 
U.   S.   491,  33   L.   Ed.   405. 

Instruction — Form  of  valuation. —  Rob- 
ertson V.  Bradbury,  132  U.  S.  491,  499,  33 
L.    Ed.    405. 

23.  Port  of  shipment  and  place  of  pro- 
duction in  same  country. — Robertson  v. 
DowniniT.    127    V.    S.    r,07,    32    E.    Ed.    269. 

Appraiser's  decision  as  to  amount  to  be 
added  not  conclusive. — Robertson  ?'. 
Frank  Bros.  Co.,  132  U.  S.  17,  33  L.  Ed. 
236.  See  post,  "Conclusiveness  of  De- 
termination of  Appraisers,"  V,  H,  5,  d, 
(6).   hh. 

24.  See  ante.  "Schedule  H — Spirits, 
Wines  and  Other  Reverapes."  V,  D,  10. 

25.  Duty  on  bottles  containing  articles. 
—Schmidt  V.  Badger,  107  U.  S.  85,  89,  27 
L.    Ed.   328. 


Mineral  water  on  free  list — Bottles  du- 
tiable.—Schmidt  v.  Badger,  107  U.  S.  85, 
27  L.  Ed.  328;  Merritt  z'.  Stephani,  108  U. 
S.  108,  27  L.  Ed.  068;  Merritt  v.  Park,  108 
U.  S.   109,  27  L.  Ed.  669. 

Artificial  and  natural  mineral  water.^ 
Merritt  v.  Stephani,  108  U.  S.  108,  27  L. 
Ed.  668,  citing  Schmidt  v.  Badger,  107  U. 
S.   85,   27   L.   Ed.   328. 

Duty  on  bottles  as  well  as  contents  a 
lawful  duty.— Merritt  r.  Park,  108  U.  S. 
109,  27  L.  Ed.  669,  following  Schmidt  z: 
Badger,    107   U.   S.   85,  27   L.    Ed.   328. 

Bottled  beer  and  ale — Bottles  subject  to 
ad  valorem  duty  separate  from  contents. 
—Schmidt  z'.  Badger,  107  U.  S.  85,  27  L. 
Ed.  328,  followed  and  approved  in  Mer- 
ritt V.   Park,   108   U.   S.   109,   27   L.   Ed.   669. 

Wine  in  bottles — Bottles  dutiable  sepa- 
rately.—DeBary  7'.  Arthur,  93  U.  S.  420. 
23  L.  Ed.  936;  Schmidt  v.  Badger,  107  U. 
8.  85,  86,  27   L.   Ed.   328. 

Bottles  not  dutiable  under  customs  ad- 
ministrative act. — United  States  f.  Nicli- 
ols.    ISO    U.    S.    29<^.    46    E.    Ed.    1173. 

Construction  of  "coverings"  in  customs 
administrative  act  of  1890. — United  States 
z:  Xichol^.   180  U.   S.  ::os,  40  E.   Ed.   1173. 

26.  Charges  for  weighing,  measuring 
and  gauging  merchandise. — Kennedy  v 
Maeono.    158    U.    S.    212.    39    L.    Ed.    954. 

27.  Omission  to  add  charges.— Ober- 
teuffer -■.  Robertson,  116  U.  S.  499  509 
29    E.    Ed.    700. 

28.  Estimate  of  market  value  unim- 
peachable.— Robertson  r.  Frank  Bros 
Co..    132   U.    S.    17.   33    E.    Ed.   236. 
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in  requiring  importers  to  add  to  the  market  value  of  the  goods  at  the  places  from 
which  they  were  exported  transportation  charges  and  expenses  for  labor  which 
were  never  incurred,  is  not  final  and  conclusive.-'-^ 

ii.  Additional  Duties.— Under  the  act  of  1883  if  the  boxes  or  coverings  were 
of  a  material  or  form  designed  to  evade  duty  thereon,  or  were  not  designed  to 
be  used  in  the  bona  fide  transportation  of  the  goods  to  the  United  States,  they 
were  subject  to  a  duty  of  100  per  centum  ad  valorem  upon  the  actual  value  of 
the  same.^*^' 

(7)  Allozi^xincc  for  Damage,  Leakage  and  Deficiency — aa.  Under  Former 
Statutes — aaa.  Allozvance  for  Damage  during  Voyage. — Formerly  an  importer 
could  obtain  an  appraisement  for  an  abatement  of  duties  on  account  of  dam- 
ages to  goods  during  the  voyage  of  importation,  although  the  claim  for  the  ap- 
l>raisement  be  not  made  until  after  they  were  entered  at  the  custom  house  at 
their  full  invoice  value  and  the  duties  as  estimated  on  such  valuation  had  been 
paid.'^^  No  duties  are  properly  assessable  upon  goods  which  have  become  utterly 
worthless  before  their  arrival  within  the  limits  of  a  port  of  entry,  by  reason  of 
casualty,  decay  or  other  natural  causes.-^- 

bbb.  Allozvance  for  Deficiency. — Where  the  value  of  the  goods  is  measured  by 
the  weight,  both  in  the  invoice  and  by  the  appraiser,  a  deficiency  in  the  weight 
of  the  goods  arising  from  loss  of  the  same,  and  not  from  mere  shrinkage,  is  a 
proper  subject  of  recovery  under  §  2921,  "which  says  that  'if,  on  the  opening  of 
any  package,  a  deficiency  of  any  article  shall  be  found  on  examination  by  the 
appraisers,  the  same  shall  be  certified  to  the  collector  in  the  invoice,  and  an  al- 
lowance for  the  same  be  made  in  estimating  the  duties.'  "^^ 

ccc.  Allozvance  for  Leakage  of  or  Damage  to  Liquors. — Beer  is  not  within  the 
term  "liquors,"  as  used  in  schedule  H  of  the  tariff  act  of  March  3.  1883,  22  Stat. 
505,  c.  121,  which  says  there  shall  be  no  allowance  for  breakage,  leakage,  or 
damage,  on  wines,  liquors,  cordials,  or  distilled  spirits.^-* 


r.9.  Appraiser  adding  charges  never  in- 
curred— Appraisal  not  conclusive. — Bad- 
ger V.  Cusimano.  130  U.  S.  39,  32  L.  Ed. 
851;  Robertson  v.  Frank  Bros.  Co.,  132  U. 
S.  17,  26,  33  L.  Ed.  23(i,  reconciling  Hilton 
V.  Merritt,  110  U.  S.  97,  106,  28  L.  Ed.  83. 

30.  Paper  boxes  or  cartons. — See  Ober- 
tcuffer  c'.  Robertson,  116  U.  S.  499,  29  L. 
Ed.    706. 

Section  18  of  the  act  of  1909  provides, 
however,  that  if  there  be  used  for  cover- 
ing or  holding  imported  merchandise, 
whether  dutiable  or  free,  any  unusual  ar- 
ticle or  form  designed  for  use  otherwise 
than  in  the  bona  fide  transportation  of 
such  merchandise  to  the  United  States, 
additional  dutj^  shall  be  levied  and  col- 
lected upon  such  material  or  article  at  the 
rate  to  which  the  same  would  be  subjected 
if   separate!}'   imported. 

Match  boxes.— See  Magone  v.  Rosen- 
stein,  14:?  U.  S.  604,  35  L.  Ed.  1130,  fol- 
lowing Oberteufifcr  v.  Robertson,  116  U. 
S.    499,  f?9   L.    Ed.   706. 

31.  Abatement  of  duties  on  account  of 
damages  during  voyage. — United  States 
:■.  Phelps.  107  U.  S.  320.  27  L.  Ed.  505, 
disapproving:  Shelton  v.  Collector,  5  Wall. 
11.'!,   18   L.   Ed.   544. 

Rut  it  was  provided  that  proof  to  as- 
certain the  damage  must  be  lodged  at  the 
custom  house  of  the  port  where  the  goods 
ire  landed  within  ten  days  after  the  land- 
ing. Shelton  v.  Collector,  5  Wall.  113,  18 
L.   Ed.   544. 


.\nd  this  reduction  might  be  allowed, 
though  not  made  until  after  the  goods 
were  entered  at  the  custom  house  and  the 
duties  paid.  United  States  v.  Phelps,  107 
U.  S.  320,  27  L.  Ed.  505,  overruling  Shel- 
ton V.  Collector,  5  Wall.  113,  18  L.  Ed. 
544. 

Section  2928  refers  to  goods  taken  from 
a  wreck. — United  States  v.  Phelps,  107  U. 
S.    320.    323,    27    L.    Ed.    50.j. 

32.  Rule  where  goods  become  worth- 
less before  arrival. — Lawder  v.  Stone,  187 
U.  S.  281,  286.  47  L.  Ed.  178,  citing  Mar- 
riott V.  Rrune,  9  How.  619,  13  L.  Ed.  282; 
United  States  v.  Southmayd,  9  How.  637, 
13  L.   Ed.  290. 

Pineapples. — Lawder  v.  Stone,  187  U.  S. 
281,    47    L.    Ed.    178. 

33.  Allowance  for  deficiency  in  weight. 
—Robertson  r.  Bradbury,  132  U.  S.  491, 
500.    33    L.    Ed.    405. 

34.  No  allowance  for  leakage  or  dam- 
age to  beer. — Hollender  v.  Magone,  149 
U.  S.  586,  37  L.  Ed.  860  (holding  that  the 
word  "liquors"  in  this  paragraph  was 
simply  a  case  of  misspelling,  and  "Hquers" 
was  intended),  cited  in  Sarlls  r.  United 
States.  152  U.  S.  570.  574,  38  L.  Ed.  556. 

Allowance  for  leakage  to  brandy — Act 
of  1799. — Lawrence  v.  Caswell,  13  How. 
488.   14   L.    Ed.   235. 

Evaporation  of  spirits  intended  for  ex- 
portation— Act  of  1879. — Thom])son  v. 
United  States,  112  U.  S.  471,  35  L.  Ed. 
1084. 
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bb.  Under  Act  of  ipop. — Section  22  of  the  act  of  1909  provides  that  no  allow- 
ance shall  be  made  in  the  estimation  and  liquidation  of  duties  for  shortage  or 
nonimportation  caused  by  decay,  destruction  or  injury  to  fruit  or  other  perish- 
able articles,  unless  under  regulations  prescribed  by  the  secretary  of  the  treasury. 

(8)  Allozvwice  for  Tare,  Draught  and  Impiiritics — aa.  Allowance  for  Tare  and 
Draft. — Deductions  from  quantities  of  merchandise  shipped  are  allowed  by 
various  acts  of  congress.  Cases  instanced,  among  other,  a  reduction  in  weight 
for  "tare  and  draft,"  under  1  Stat.  166.  This  last  word  should  be  "drafif"  mean- 
mg  dust  or  dirt,  not  what  is  generally  meant  as  draught  or  draft.^-^  But  in  no 
case  shall  there  be  any  allowance  for  draught.-^'' 

bb.  Allozvance  for  Impurities. — Importers  of  flaxseed  are  entitled  to  an  allow- 
ance from  the  gross  weight  of  the  goods  of  a  percentage  for  impurities  such  as 
dust,  composed  of  clay,  sand  and  gravel.^'^ 

(9)  Duty  Not  Assessable  helozv  Invoice  Value — aa.  In  General. — Ever  since 
1846  the  tariff  laws  have  provided  that  under  no  circumstances  shall  the  duty 
be  assessed  upon  an  amount  less  than  the  entered  or  invoiced  value. ^^  Nor  will  it 
be  of  any  avail  that  the  appraisers  returned  a  special  appraisement  of  the  goods 
at  lower  than  the  invoice  value.^^  The  entered  or  invoiced  value  spoken  of  in 
the  statute  means  the  value  as  it  is  stated  in  or  upon  the  invoice,'*'^  and  not  any 
lower  market  value  of  the  goods  at  the  date  and  place  of  exportation.'^ ^  It  means 
invoice  price  and  has  no  reference  to  quantity.^-  And  since  the  invoice  price  is 
properly  adopted  as  the  minimum  market  value  upon  which  to  assess  duties,  dis- 
counts from  the  market  value,  allowed  for  prompt  payment,  cannot  be  taken 
into  account  in  fixing  the  value  of  the  merchandise.^^ 

bb.  Valuation  of  Foreign  Money. — And  in  reducing  the  amount  of  foreign 
money  into  United  States  money  under  this  statute,  the  valuation  of  the  foreign 
coins  must  in  all  cases  be  taken  as  of  the  date  of  entry  of  the  goods.^'* 


35.  Allowance  for  tare  and  draft. — Mar- 
riott z'.  Brune,  9  How.  619,  ]3  L,.  Ed.  282, 
overruled  in  Seeberger  v.  Wright,  etc., 
Mfg.  Co.,  157  U.  S.  183,  39  L.  Ed.  665,  as 
dictum,  holding  the  word  was  intended  to 
apply  to  an  arbitrary  deduction  by  the 
importer  from  the  gross  weight  and  not 
to  impurities.  See  DRAFF,  vol.  5,  p. 
493. 

36.  No  allowance  for  draught. — See- 
berger V.  Wright,  etc..  }.Ifg.  Co.,  157  U.  S. 
183,  39  L.  Ed.  665,  cited  in  United  States 
v.  Falk,  204  U.  S.  143,  148,  51  L.  Ed.  411. 

"Draft"  and  "draught"  defined. — See 
DRAFF,  vol.  5,  p.  492. 

37.  Allowance  for  impurities. — See- 
berger V.  Wright,  etc.,  Mfg.  Co.,  157  U. 
S.  183,  39  L.  Ed.  665,  distinguishing  Earn- 
shaw  V.  Cadwalader,  145  U.  S.  247,  36  L. 
Ed.  693,  explained  and  limited  in  United 
States  V.  Falk.  204  U.  S.  143,  51  L.  Ed. 
411. 

No  allowance  for  moisture  in  iron  ore. 
— Earnshaw  v.  Cadwalader,  145  U.  S.  247, 
36  L.  Ed.  693,  distinguished  in  Seeberger 
V.  Wright,  etc.,  Mfg.  Co.,  157  U.  S.  183, 
1S6,   39    E.   Ed.   665. 

38.  Duty  cannot  be  assessed  below  in- 
voice value.— Act  of  1846,  §  S;  Tariff  Act 
of  1909,  §  7;  Kimball  v.  Collector,  10 
Wall.   436,   19   L.    Ed.   964. 

Act  of  1846  not  repealed  by  act  of 
March  3,  1851.  Ballard  v.  Thomas,  19 
How.  382,  15  L.  Ed.  690,  citing  Stairs  v. 
Peaslee,   18   How.    521.   522,   15    L.    Ed.   474. 

Valuation  of  wools. — Saxonville   Mills  :■. 

10  U  S  Euc— 58 


Russell,   116  U.  S.   13,  20,  29   L.   Ed.  554. 

Meaning  of  entered  value. — Kimball  z'. 
Collector,  10  Wall.  436,  450,  19  L.  Ed. 
964. 

Additional  duty  cannot  be  assessed  be- 
low invoice  value. — Act  of  ]\Iarch  3d, 
1865,  §  7;  Hoeninghaus  v.  United  States, 
172  U.   S.   622,  43   L.   Ed.  576. 

39.  Kimball  v.  Collector,  10  Wall.  436, 
19  L.   Ed.  964. 

40.  Meaning  of  entered  or  invoice  value. 
—Arthur  f.  Goddard,  96  U.  S.  145,  24  L. 
Ed.  814,  distinguishing  Ballard  v.  Thomas, 
19  How.  382,  15  L.  Ed.  690;  Oberteuffer  z/. 
Robertson,  116  U.  S.  499,  516,  29  L.  Ed. 
706. 

41.  Kimball  v.  Collector,  10  Wall.  436, 
19  L.  Ed.  964,  distinguishing  Rankin  v. 
Hoyt,  4  How.  327,  11  L.  Ed.  996,  on  the 
ground  that  "the  decision  was  founded 
upon  the  act  of  the  fourteenth  of  July, 
1832.  which  did  not  contain  the  provision 
that  the  duties  should  not  under  any  cir- 
cumstances be  assessed  upon  an  amount 
less  than  the  invoice  or  entered  value,  and 
consequently  it  is  not  an  authority  which 
controls  the   present  case.'' 

42.  Marriott  v.  Brune,  9  How.  619,  13 
L.    Ed.   282. 

43.  Ballard  v.  Thomas,  19  How.  382,  15 
E.  Ed  690,  distinguished  in  Arthur  v. 
Goddard,  96  U.   S.   145,  24  L.   Ed.  814. 

44.  Valuation  of  foreign  money. — 
TTcinomann  z:  Arthur,  1;]()  U.  S.  82,  30  L. 
Ed.    605. 
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(10)  Time  of  Estimating  Duties.— Import  duties  are  estimated  in  the  first 
place  if  they  are  ad  valorem,  on  the  invoice  value  and  quantity  as  shown  in 
that  document,  unless  additions  are  made  to  the  same  by  the  owner,  consignee, 
or  agent,  in  the  entry  at  the  custom  house,  and  in  that  state  of  the  case  the 
duties  are  estimated  on  the  invoice  value  and  quantity  together  with  those  ad- 
ditions to  the  same,  but  in  eitlier  event  the  duties  are  estimated  at  that  stage 
of  the  proceedings  without  any  appraisal.-*'^ 

(11)  Certificate  and  Report  of  Appraisers— did..  In  General.**^— When  the  ap- 
praisers return  the  invc-ce  to  the  collector  they  make  a  report,  and  if  the  re- 
port is  "value  correct,"  the  duties  are  liquidated  and  assessed  upon  that  amount 
as  the  true  dutiable  value  of  the  goods.^' 

bb.  Correction  or  Amendment  of  Report.— It  is  well  settled  that  a  merchant 
appraiser,  after  making  his  first  report  appraising  the  goods,  may  file  an 
amended  report.**^ 

cc.  Conclusiveness  of  Return.— The  importer  is  not  precluded  by  the  return 
of  the  appraisers  from  disputing  the  sufficiency  or  accuracy  of  their  assessment.*^ 

(12)  Requisites  and  Validity  of  Appraisement— aa.  Request  for  Appraise- 
ment.—Although  it  was  necessary  under  the  act  of  1832  for  the  collector  to 
request  the  appraisers  to  act.  and  no  such  request  appears  in  the  record,  yet 
the  legal  presumption  is  that  the  collector  and  appraisers  did  their  duty,  he 
requesting  their  action  and   they  complying.-^'J 

bb.  Nature  of  Proceeding. — The  proceedings  for  appraisal  must  necessarily 
be  to  some  extent  of  a  summary  character.-^ ^ 

cc.  Powers  and  Duties  of  Collector  and  Appraisers. — The  statute  makes  it 
the  duty  of  the  collector,  in  the  first  instance,  to  decide  whether  the  articles 
imported  were  dutiable,  and  at  what  rate.^^  fhen  the  duty  of  the  appraisers 
is  to  appraise.^^ 

dd.  Sufficiency  of  Examination  of  Merchandise. — It  may  be  stated  generally 
that  an  examination  such  as  is  usually  made  by  merchants  when  purchasing  the 
article  is   sufficient.^*     A   fair  selection   of   specimens  or  samples  is  sufficient. ^^ 


45  Time  of  estimating  duties. — Kimball 
V.  Collector,  10  Wall.  43G,  447,  19  L.  Ed. 
964. 

46.  As  to  form  of  certificate  of  ap- 
praisers, see  Muser  v.  Magone,  155  U.  S. 
240,   248.    39   L.    Ed.    135. 

47.  Report  of  appraisers. — Kimball  v. 
Collector,   10  Wall.   436,   19   L.    Ed.   964. 

48.  Amended  report  of  merchant  ap- 
praiser.—Hilton  V.  Merritt,  110  U.  S.  97, 
28  L.  Ed.  83,  following  Bartlett  v.  Kane, 
16  How.  263,  14  L.  Ed.  931.  See  §  13  of 
act  of  1909. 

49.  Conclusiveness  of  return.— Greely 
V.   P.nrgess,   18   How.   413,   15   L.   Ed.   455. 

50.  Request  for  appraisement  neces- 
sary.— And  the  collector's  subsequent 
adoption  of  the  proceedings  of  the  ap- 
praisers is  tantamount  to  having  re- 
quested them.  Rankin  v.  Hoyt,  4  How. 
327,   11    L.    Ed.   99G. 

51.  Appraisal  proceedings  are  neces- 
sarily summary. — Auffmordt  f.  Hedden, 
137  U.   S.   310,   324,  34  L.   Ed.  674. 

52.  Duty  of  collector. — Arthur  v.  Un- 
kart,  90  U.    S.   118.   121.  24   L.   Ed.  768.  _ 

5.3.  Power  of  collector  may  be  raised 
in  action  to  recover  duties. —  Radecr  v. 
Cusimano,  130  U.  S.  39,  43,  32  L.  Ed.  851, 
reconciling  Hilton  v.  Merritt,  110  U.  S. 
97,   28   L.   Ed.   83. 

Duty  of  appraisers. — Kimball  t'.  Col- 
lector, 10  Wall.   436,  450,   19   L.   Ed.   964. 


54.  Sufficiency  of  examination  of  mer- 
chandise.— Sampson  v.  Peaslee,  20  How. 
571,   15   L.    Ed.   1022. 

Appraisers  must  personally  examine  and 
»nspect  goods. — Greelv  v.  Thompson,  10 
How.   225,   13    L.    Ed.   397. 

Appraisal  invalid  if  made  without  per- 
sonal examination. — Greelj'  v.  Thompson, 
10  How.  225,  13  L.  Ed.  397;  Oelbermann 
V.   Merritt,   123  U.   S.  356,  31   L.   Ed.   164. 

Appraisers  need  not  examine  every  ar- 
ticle.— Greely  v.  Thompson,  10  How.  225, 
13  L.  Ed.  397;  Origet  v.  Hedden,  155  U. 
S.    228,    39    L.    Ed.    130. 

Accordingly  it  is  proper  to  exclude  a 
question  propounded  to  a  merchant  ap- 
praiser as  to  whether  or  not  he  and  the 
general  appraiser  did  not  agree  to  apply 
the  valuation  of  one  case  in  each  invoice 
to  the  entire  importation  of  which  it  was 
a  part.  Oriset  v.  Hedden,  155  U.  S.  228, 
39   L.    Ed.    130. 

Examination  of  one  case  out  of  ten 
sufficient. — Origet  v.  Hedden,  155  U.  S. 
228,   39   L.    Ed.    130. 

55.  May  examine  samples. — Greelv  v. 
Thompson,   10   How.  225.   13   L.   Ed._  397. 

Sufficiency  of  examination  question  for 
jury. — Greely  7'.  Burgess,  18  How.  413,  15 
L.  Ed.  455;  Oelbermann  v.  Merritt.  123 
U.   S.  356,  365,  31   L.   Ed.    164. 
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In  attacking  the  assessment  it  is  sufficient  for  the  importer  to  assert  that  the 
goods  were  not  faithfully  and  fairly  examined  by  the  appraisers,  without  dis- 
closing the  grounds  upon  which  he  contends  that  the  appraisement  is  unfair  or 
un  faith  ful.5*5 

ee.  Impeachment  of  Appraisement — aaa.  Right  to  Impeach  Appraisement. — 
An  importer  cannot  dispute  the  correctness  of  the  appraisement  where  he  has 
refused  to  produce  copies  of  letters  when  called  for  by  the  appraisers,  but  has 
withdrawn  his  appeal  and  settled  the  duties  on  the  basis  of  the  appraisement 
of   the   permanent  appraisers. ^"^ 

bbb.  Specific  Errors  for  ]Vhich  Valuation  May  Be  Attacked. — There  are  many 
instances  of  errors  outside  of  the  valuation  itself  and  outside  of  the  appraise- 
ment prescribed  by  the  statute,  as  to  which  it  is  open  to  attack.  For  examples, 
see  note.^s  But  the  acts  of  congress  do  not  require  every  article  in  a  package 
to  be  examined.  A  fair  selection  of  specimens  or  samples  is  made  sufficient.^^ 
The  valuation  of  the  appraisers  cannot  be  attacked  on  the  ground  that  the  method 
pursued  to  ascertain  the  true  and  actual  market  value  and  wholesale  price  il- 
legally included  one  of  the  constituent  elements  of  the  value.^'*^  Nor  can  the 
importer  deny  the  accuracy  of  the  appraisement,  in  the  absence  of  fraud  or 
impropriety  on  the  part  of  the  appraiser.*'! 

ccc.  Right  to  Call  and  Examine  Appraisers. — In  making  an  attack  upon  the 
valuation  made  by  the  appraisers,  it  would  seem  that  the  appraiser  may  be 
called  as  a  witness  and  asked  material  and  competent  questions  to  show  that 
he  did  not  observe  the  requirements  of  the  statute  in  making  the  appraisement.''- 


56.  Sufficiency  of  examination  by  mer- 
chant appraiser. — Greely  v.  Burgess,  18 
How.  413,  15  L.  Ed.  455.  See  ante,  "Desig- 
nation and  Production  of  Packages  for 
Examination,"  V,   H,  4. 

57.  Contumacious  importer  cannot  im- 
peach.— Bartlett  z'.  Kane.  16  How.  263,  14 
L.   Ed.  931. 

58.  Errors  for  which  appraisement  may 
be  attacked. — See  Auffmordt  v.  Hedden, 
137  U.  S.  310,  34  L.  Ed.  674;  Muser  v.  Ma- 
gone,    155   U.    S.   240.247,   39    L.    Ed.    135. 

Upon  an  importation  of  Peruvian  bark. 
—Bartlett  v.  Kane,  16  How.  263,  14  L. 
Ed.   931. 

Illustrations. — Attacks  have  been  sus- 
tained for  the  following  causes:  As  where 
a  new  merchant  appraiser  is  substituted 
for  one  already  selected,  or  where  the  ap- 
praiser did  not  see  the  original  packages. 
Greely  v.  Burgess,  18  How.  413,  15  L.  Ed. 
455;  or  where  the  merchant  appraiser  is 
not  a  person  having  the  qualification  pre- 
scribed by  the  statute,  Oelbermann  v. 
Merritt,  123  U.  S.  356,  31  L.  Ed.  164; 
Mustin  V.  Cadwaiader,  123  U.  S.  369,  31 
L.  Ed.  169;  or  where  the  appraisers  do 
not  open,  examine,  and  appraise  the 
packages  designated  by  the  collector,  or 
do  what  was  eciuivalcnt  for  such  an  ex- 
amination, Greelv  v.  Burgess,  18  How. 
413,  15  L.  Ed.  455:  Oelbermann  v.  Mer- 
ritt, 123  U.  S.  356,  31  L.  Ed.  164;  or  where 
the  appraisers  did  not  make  a  personal 
examination  of  the  goods,  Greely  ?'. 
Thompson,  10  How.  225,  13  L.  Ed.  397. 
cited  and  approved  in  Oelbermann  v.  Mer- 
ritt, 123  U.  S.  356.  31  L.  Ed.  164;  or  where 
to  the  admitted  market  value  of  nn  im- 
portation there  is  added  such  additional 
value  as  was  equal  to  a  reduction  made 
in    the   valuation    of    the    cases    containing 


the    goods.      Badger   v.    Cusimano,    130    U. 
S.   39,   32    L.    Ed.    851. 

59.  Need  not  examine  every  article  in 
a  package.— (3  Stat,  at  L.,  735,  §  15.) 
Greely  v.  Thompson,  10  How.  225,  226, 
240,  13  L.  Ed.  397;  Sampson  v.  Peaslee,  20 
How.    571,   15    L.    Ed.   1022. 

60.  Attacking  method  of  ascertaining 
market  value.— Muser  v.  Magone,  155  U. 
S.  240,  39  L.  Ed.  135,  citing  Stairs  V. 
Peaslee,    IS    How.    521,    15    L.    Ed.    474. 

The  valuation  of  cotton  embroideries. — ■ 
Muser  v.  Magone,  155  U.  S.  240,  39  L. 
Ed.  135;  United  States  v.  Passavant.  169 
U.  S.  16,  23,  42  L.   Ed.  644. 

61.  Importer  cannot  deny  accuracy  of 
appraisement. — Aufifmordt  v.  Hedden,  137 
U.   S.  310,  34   L.   Ed.  674. 

62.  Appraiser  may  be  called  and  ex- 
amined.— Oelbermann  i\  Merritt,  123  U 
S.  356,  31  L.  Ed.  164;  Mustin  v.  Cad- 
waiader, 123  U.  S.  369,  31  L.  Ed.  169; 
Muser  v.  Magone,  155  U.  S.  240,  39  L. 
Ed.    135. 

But  the  proper  evidence  of  the  deci-ion 
of  the  appraisers  and  of  the  collector  is 
to  be  found  in  their  official  returns,  and 
if  they  acted  without  fraud  and  within  the 
powers  conferred  on  them  by  statute, 
their  decision  cannot  be  impeached  by  re- 
quiring them  to  disclose  the  reasons 
which  impelled  their  conclusions  or  by 
proving  remarks  they  may  have  made  in 
the  premises.  Muser  v.  Magone,  155  U 
S.    240,    252,   39    L.    Ed.    135. 

Valuation  cannot  be  attacked  bv  an  in- 
vestigation into  the  sources  of  informa- 
tion which  may  have  influenced  the  nfli- 
cers  in  the  judgment  they  pronounced. 
Muser  v.  Magone,  155  IT.  S.  240,  39  L 
Ed.   135. 

It   is   not  proper  to  ask   one   of   the   op- 
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ii.  Action  for  Damages  for  Delay. — No  action  for  damages  will  lie  on  ac- 
count of  delay  which  ensues  in  completing  an  appraisement. ''^ 

(13)  Hoiv  Question  of  Dutiable  Value  Tried. — Under  the  revenue  system  of 
the  United  States  the  question  of  the  dutiable  value  of  imported  articles  is  not 
to  be  tried  before  the  appraisers,  as  if  it  were  an  issue  in  a  suit  in  a  judicial 
proceeding;  such  is  not  the  intention  of  the  statutes;  the  practice  has  been  to 
the  contrary  from  the  earliest  history  of  the  government,  and  the  provisions 
of  the  statute  in  this  behalf  are  open  to  no  constitutional  objection.*'-* 

6.  Reappraisement — a.  In  General. — Prior  to  the  act  of  1890,  it  was  pro- 
vided that  the  reappraisement  should  be  conducted  before  merchant  appraisers.''"' 
But  under  the  customs  administrative  act  of  1890''<'  and  the  act  of  1909,'^"  tiie 
appeal  is  to  be  taken  to  the  board  of  general  appraisers. 

b.  Nature  of  Proceeding. — Reappraisement  not  a  judicial  proceeding.^^ 

c.  Choice  betzveen  Reappraisement  and  Appeal. — If  the  importer  is  not  dis- 
satisfied with  the  appraisement  of  the  value  of  the  goods  per  se,  but  is  dissatis- 
fied with  the  classification,  his  remedy  is  not  to  apply  for  a  reappraisement, 
but   to  protest   and   appeal.''-' 

d.  When  Collector  May  Order  Reappraisement — (1)  Grounds  for  Ordering 
Reappraisement. — The  remedy  of  the  importer  on  the  question  of  valuation  sim- 
ply is  to  call  for  a  reappraisement,  though  if  his  contention  is  that  a  jurisdic- 
tional defect  exists,  he  can  make  his  protest,  pointing  out  the  defect,  and  stand 
upon  it  as  the  ground  of  refusal  to  pay  the  increased  duty.'^'^  Likewise,  where 
the  appraisement  is  not  conducted  according  to  law  by  the  appraiser,  reappraise- 
ment being  the  importer's  proper  remedy."  ^ 

(2)  Time  in  Which  Reappraisement  May  Be  Ordered. — The  act  of  congress 
conferring  the  power  on  the  collector,  fixes  no  limit  to  the  period  within  whicli 
it  may  be  exercised;  therefore,  a  reasonable  discretion  should  be  allowed  him.'- 

e.  Payment  of  Duties  as  Condition  to  Challenging  Action  of  Collector. — See 
Dost,  "Finality  and  Conclusiveness  of  Valuation,"  V,  H,  7. 

f.  Rights  and  Duties  of  Reappraisers. — It  seems  that  reappraisers  may  avail 
themselves  of  clerical  assistance  to  average  appraisements  given  by  the  different 
expert  witnesses  who  appear  before  them,  where  the  merchant  appraiser  tes- 
tifies that  it  was  for  guidance  simply.'^ 

g.  Requisites  and  J^alidity  of  Reappraisement — (1)  /;/  General. — By  §  2930 
of  the   Revised   Statutes  it  is  made  the  duty  of  the  general  appraiser  and  the 

praisers   whether   he    acted   in   accordance  68.    Reappraisement  not  a  judicial  pro- 

with   the   instructions    of   the   secretary   of  ceeding. — Auffmordt  v.   Hedden,  137  U.   S. 

the  treasury,  since  such  a  question  merely  310,  34   L,.   Ed.   674;   Hedden  v.   Iselin,   14-i 

calls    for   the     opinion      of      the      witness.  U.    S.    676,    35    L.    Ed.    11.55. 

Aufifmordt  v.    Hedden,    137    U.    S.    310,   34  69.    Choice  between  reappraisement  and 

L.    Ed.    674.  appeal. — f^berteuffer   c'.    Robertson,   IIG   U. 

63.    No  action  lies  for  delay  in  appraise-  S.    499,   29    L.    Ed.    706. 

ment.— Belcher  v.   Linn,   24   How.   508,   16  70.       Grounds       for      reappraisement.— 

J      j:,]    7-4  Oricret   v.    Ilcddcn,    155    L.    S.    228,    235,    39 


Leakage    while    goods    are    detained   for 


L.   Ed.  130. 


appraisement.— Belcher   v.    Linn,   24    How.  Reappraisement    proper    where    original 

"jOS    16  L    Ed    754  appraisement  is  fraudulent. — lasigi  v.  Col- 

'      '       ^           'I-            f     J   ,•   ui             1  lector,  1   Wall.  375.  17  L.  Ed.  686. 

64     How    question     of    dutiable     yalus  ^^      ^^.^^^^    ^^     ^^^^^^^     appraisement 

Ao    ^^7   L    Ed'  674-    ?-i"'^vant  '-    United  according   to    law   ground   for   reappraise- 

cl  ;  "    i7c  tT  c    o.A    i^y^lAio^    r»  ■      .  ment.— Schocnfeld  z:  Hendricks,  152  U.S. 

States,  148  U.  S.  214,  37  L.  Ed.  426;  Onget  „„,     „„    t      t^.  ,    p„-, 

r.   Hedden,  155  U.   S.  228,  238,  39   L.   Ed.  ''I'^^'j^l^itaLnoi  time  for  demanding  a 

'„_      „             ,                 ,              .                \.      ^  reappraisement. — lasigi     z\      Collector,      1 

65.  Formerly    appeal   was   to    merchant       w-if   's-     T"   L     Ed    686 

|PP':^,''"^---yf"i?[''^,V   "^^1^^"'  ^^~  U.  Reappraisement  may 'be  demanded  after 

S.  .no.  ,519.  34  L.  Ed.  674.  actual    delivery    of    goods.-Iasigi    v.    Col- 

66.  Appeal    for     reappraisement    under  lector,   1    Wall.   .■;T5,  17   L.   Ed.  686. 

act   of   1890.— I'nited    Slates   7'.    Passavant,  73.    Right  of  reappraisers  to  hire  clerks. 

169   U.   S.   16,  20,  42   L.   Ed.  644.  _Origet  v.   Hedden,   155   U.    S.   228,   39   L. 

67.  Section   13  of  the  tariff  act   of  1909.  Ed.   130. 
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merchant   appraiser   to  proceed  by  all  reasonable  ways  and   means  to  ascertain 
the  value  of  the  goods."^ 

(2)  Qualifications  of  Merchant  Appraiser. — For  the  purposes  of  reappraise- 
ment  the  collector  is  directed  by  former  acts  to  select  "one  discreet  and  ex- 
perienced merchant  familiar  with  the  character  and  value  of  the  merchandise. '"^° 
If  the  merchant  appraiser  does  not  possess  these  qualifications,  he  has  no  power 
conferred  on  him  by  the  statute  to  act  as  a  merchant  appraiser,"^  and  the  im- 
porter is  entitled  to  raise  the  question  of  a  want  of  qualification  by  a  protest 
and  an  appeal  to  the  secretary  of  the  treasury,  and  in  a  suit  at  law  brought 
thereafter."^ 

(3)  Right  of  Importers  to  Be  Present  during  Reappraiseinent. — An  importer 
has  no  right  to  be  present  throughout  the  proceedings  on  the  reappraisement, 
hear  or  examine  all  the  testimony,  and  cross-examine  the  witnesses.' ^  A  reap- 
praisement had  in  the  absence  of  the  importer  is  valid  where  he  has  received 
sufficient  notice  thereof,  and  in  such  case  the  court  will  not  interfere  with  the 
discretion  of  the  appraisers  in  refusing  to  postpone  the  hearing."^ 

(4)  Notice  to  Importer. — While  the  proceedings  of  the  board  of  appraisers 
appended  under  §  2930  to  reappraise  goods  "partake  of  a  semijudicial  character, 
it  is  not  reasonable  to  expect  that  in  notifying  the  importer  it  should  proceed 
with  the  technical  accuracy  necessary  to  charge  a  defendant  with  liability  in  a 
court  of  law."^° 


74.  Ways  and  means  to  be  adopted  by 
reappraisers. — Auffmordt  v.  Hedden,  137 
U.  S.  :un.  ?A  L.  Ed.  G74. 

Instructions  of  treasury  department  as 
to  means  of  ascertaining  market  value. — 
Auffmordt  7'.  Hedden,  137  U.  S.  310,  31 
L.   Ed.   674. 

75.  Qualifications  of  merchant  apprais- 
ers.—Oelbermann  V.  Merritt,  123  U.  S. 
356,  363,  31  L-  Ed.  164,  reaffirmed  in  Mus- 
tin  V.  Cadwalader,  123  U.  S.  369,  31  L. 
Ed.    169. 

Must  be  citizen. — Oelbermann  v.  Mer- 
ritt, 123  U.  S.  356,  364,  31  L.  Ed.  164,  re- 
affirmed in  Mustin  v.  Cadwalader,  123  U. 
S.    369,    31    E.    Ed.    169. 

Familiarity  with  character  and  value  of 
goods. — Oelbermann  v.  Merritt,  123  U.  S. 
356,  367,  31  L-  Ed.  164,  reaffirmed  in  Mus- 
tin V.  Cadwalader,  123  U.  S.  369,  31  L. 
Ed.   169. 

The  merchant  appraiser  himself  is  a 
competent  witness.  Oelbermann  v.  Mer- 
ritt, 123  U.  S.  356,  31  L.  Ed.  164,  re- 
affirmed in  Mustin  v.  Cadwalader,  123  U. 
S.    369,    31    L.    Ed.    169. 

Evidence  to  prove  that  merchant  ap- 
praiser is  not  discreet,  etc. — Oelbermann 
V.  Merritt,  123  U.  S.  356,  31  L.  Ed.  164, 
reaffirmed  in  Muslin  ?'.  Cadwalader,  123 
U.    S.   369,   31    L.    Ed.    169. 

Validity  of  reappraisement  sbould  be 
submitted  to  jury. —  lli-ddcn  v.  Iselin,  142 
U.    S.   076,   35    L.    Ed.    1155. 

76.  Oelbermann  v.  Merritt,  123  U.  S. 
356.    364,   31    L.    Ed.    164. 

Where  it  clearly  and  distinctly  appears 
thr.t  the  merchant  appraiser  examined  the 
goods  in  one  case  out  of  each  importation 
sufficiently  to  satisfy  him  that  they  were 
the  same  order  of  goods  that  his  firm  im- 
ported, this  establishes  the  familiarity  re- 
quired   by    the    statute    providing    that    he 


be  "a  discreet  and  experienced  merchant, 
familiar  with  the  character  and  value  of 
the  goods  in  question"  and  places  his 
qualifications  as  an  expert  beyond  rea- 
sonable doubt.  Origet  v.  Hedden,  155  U. 
S.    228,    39    L.    Ed.    130. 

77.  How  want  of  qualification  of  mer- 
chant appraiser  raised. — Oelbermann  z'. 
Merritt,  123  U.  S.  356,  364,  31  L.  Ed.  164, 
reaffirmed  in  Mustin  v.  Cadwalader,  123 
U.   S.   369,  31   L.   Ed.   169. 

78.  Right  of  importer  to  attend  reap- 
praisement and  examine  witnesses. — 
Origet  r.  Hedden,  155  U.  S.  22S,  39  L.  Ed. 
130,  following  AulTmordt  v.  Hedden,  137 
U.  S.  310,  34  L.  Ed.  674:  Hedden  v.  Iselin, 
142  U.  S.  676,  35  L.  Ed.  1155;  Passavant 
V.  United  States,  148  U.  S.  214,  37  L.  Ed. 
426.  See  ante,  "Nature  of  Proceeding," 
V,   H,   6,  b. 

Where  it  is  contended  that  the  im- 
porters have  been  denied  their  right  to 
attend  on  the  reappraisement  to  see  that 
the  appraisers  had  their  goods,  and  to 
call  attention  to  any  of  the  qualities  of 
the  goods,  the  question  of  fact  as  to 
whether,  under  that  view,  there  had  been 
a  proper  reappraisement,  ought  to  go  to 
the  jur3\  Hedden  v.  Iselin,  142  U.  S.  676, 
35    L.    Ed.    1155. 

79.  Earnshaw  t'.  United  States,  146  U. 
S.   60,  36  L.   Ed.   887. 

80.  Notice  to  importer  of  reappraise- 
ment.—  h'arnshaw  v-  United  States,  116 
U.   S.   60,   (is,  36   L.    \'a\.   887. 

Notice  to  importer  need  not  be  served 
personally. — Earnshaw  v.  United  States, 
146  U.  S.  60.  36  L.  Ed.  887,  citing  Wade 
(>!l    Xdticc.    !^    6-10. 

Reasonableness  of  notice  question  for 
jury. — ICarnshaw  t'.  United  States,  146  U. 
S.  60,  36  L.  Ed.  887.  citing  Seymour  v. 
McCormick,    19   How.  96,   15   L.   Ed.   557. 
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(5)  Sufficioicy  of  Examinaiion  of  Merchandise. — Sec  ante,  "Requisites  and 
Validity  of  Appraisement,"  V,  H.  5,  d,   (12). 

(6)  E-vaviination  of  Appraisers  to  Inz'alidatc  Appraisement. — A  question  to 
the  general  appraiser  who  acted  with  the  merchant  appraiser,  whilst  under  ex- 
amination as  a  witness  on  the  trial,  whether  he  proceeded  on  the  appraisement 
in  accordance  with  the  instructions  of  the  secretary  of  the  treasury,  and  prior 
thereto  in  respect  to  the  method  of  procedure,  is  too  general,  "because  it  called 
upon  the  witness  to  institute  a  comparison  between  the  method  pursued  and 
the  entire  instructions  of  the  secretary  of  the  treasury,  whereas  the  proper  course 
was  for  the  witness  to  give  the  particulars  of  the  method  pursued,  leaving  it 
to  the  court  and  the  jury  to  make  the  comparison  with  the  instructions  which 
were  in  evidence."'*^ 

(7)  Objections  to  Rcappraiscment. — In  a  suit  to  recover  duties  levied  on  a 
reappraisement  of  goods  under  the  act  of  May  28,  1830,  §  2,  and  paid  under 
protest — one  ground  of  the  suit  being  that  the  reappraisement  was  not  made 
i>y  the  persons  authorized  by  the  act  to  make  it — it  is  necessary  that  the  ob- 
jection be  specified  in  the  protest.     Otherwise  it  will  not  be  heard  here.-^- 

h.  Effect  of  Appeal  to  Merchant  Appraisers. — Control  of  the  subject  matter, 
however,  is  not  withdrawn  from  the  officers  of  the  customs  by  the  fact  of  the 
appeal.  The  appeal  is  one  of  the  reasonable  ways  and  means  allowed  to  the 
importer  for  ascertaining  the  true  and  dutiable  value,  paramount  in  its  opera- 
tion' to  any  other  when  actually  employed,  but  until  employed  not  superseding 
those  confided  to  the  officers.  Accordingly  if  the  importer  neither  complies  with 
the  requisition  from  the  permanent  appraisers  for  the  production  of  the  cor- 
respondence, letters,  and  accounts  relative  to  the  shipment,  nor  prosecutes  his 
appeal  but  withdraws  it  and  settles  the  duties  on  the  basis  of  the  appraisement 
of  the  permanent  appraisers,  he  cannot  thereafter  dispute  the  exactness  of  the 
appraisement. ■'^•"' 

i.  Admissibilitx  of  Ez'idence. — A  paper  of  protest  filed  with  the  reappraisers 
during  the  proceedings  in  respect  to  the  reappraisement.  which  is  a  part  of  the 
proceedings  which  took  place  before  the  reappraisers,  and  appears  to  have  been 
presented  to  them  for  the  purpose  of  showing  what  rights  the  importers  claimed, 
and  especially  their  claims  that  the  merchant  appraiser  was  not  qualified,  may 
be  admitted   in   evidence. ^^ 

j.  Effect  of  Failure  to  Ask  for  Reappraiseinent. — If  the  importers  do  not 
avail  themselves  of  the  means  pointed  out  for  the  correction  of  the  alleged  error 
in  the  appraisement,  it  follows  that  the  exaction  by  the  collector  on  the  value 
according  to  the  appraisement  cannot  be  held  to  be  illegal. ^-^ 

k.  Effect  of  Abandonment  of  Reappraisement. — \Miere  the  importer  with- 
draws his  appeal  to  the  merchant  appraisers,  the  original  appraisement  stands 
good  although  the  manner  of  arriving  at  the  valuation  of  the  goods  was  in- 
accurate.^® 

1.  Finalitv  and  Conclusiveness  of  Reappraisement. — The  thirteenth  section  of 
the  customs  administrative  act  of  June  10,  1890,  c.  407,  26  Stat.  131,  relates 
solely  to  the  appraisement  of  imported  merchandise,  and  declares  that  the  de- 
cision of  the  board  of  general  appraisers,  in  cases  of  reappraisement  when  in- 
voked as  provided,  "shall  be  final  and  conclusive  as  to  the  dutiable  value  of 
such  merchandise,"  and  directs  the  collector  to  ascertain,  fix  and  liquidate  the 
rate  and  amount  of  duties  to  be  paid  on  such  merchandise,  and  the  dutiable  costs 

81.  Questions    to    general    appraiser    to       14  L.   Ed.   9.31. 

invalidate     reappraisement. — Auffmordt     f.  84.    Hedden   v.   Iselin,  142  U.   S.   676,   33 

Hedden.  137  U.  S.  310.  3-21.  34  L.   Ed.  674.  L.    Ed.    H.-S.^. 

82.  Sufficiency  of  objections  to  reap-  85.  Effect  of  failure  to  ask  for  reap- 
praisement.— Tasigi  V.  Collector,  1  Wall.  praisement. — Schoenfeld  ?'.  Hendricks,  1,52 
375,    17    L.    Ed.   686.  U.   S.   691,  692,  38   L.   Ed.  601. 

83.  Effect  of  appeal  to  merchant  ap-  86.  Bartlctt  v.  Kane,  16  How.  263,  14 
praisers.— Bartlett   v.    Kane,   16   How.   263,  L.    Ed.   931. 
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and  charges  thereon/''"    But  where  the  appraisement  is  not  made  in  the  manner 
required  by  law,  the  decision  is  not  conclusive.**** 

7.  Finality  and  Conclusiveness  of  Valuation — a.  In  General. — The  con- 
clusiveness of  the  valuation  of  imported  merchandise  made  by  the  designated 
officials,  in  the  absence  of  fraud,  is  too  thoroughly  settled  to  admit  of  further 
discussion. ^'-^  But  whilst  this  is  the  general  rule,  it  is  subject  to  the  qualification 
that  if  the  appraiser  proceeds  upon  a  wrong  principle,  contrary  to  law,  and  this 
be  made  to  appear,  his  appraisement  is  not  unimpeachable.''"  This  quahfication 
applies  to  the  acts  of  many  other  officials  charged  with  duties  of  a  similar  char- 
acter, such  as  assessors  of  the  value  of  property  for  taxation,  commissioners 
for  appraising  lands  taken  for  improvements,  or  damages  sustained  by  owners 
of  land  and  the  like.^^  Though  congress  has  said  that  the  valuation  of  the 
customs  officers  shall  be  final,  there  is  still  a  field  left  for  the  operation  of  the 
sections  on  which  the  plaintiffs  in  error  rely.  Questions  relating  to  the  classi- 
fication of  imports,  and  consequently  to  the  rate  and  amount  of  duty,  are  open 
to  review  in  an  action  at  law.^-     But  the  valuation  made  by  the  customs  officers 


8V.     Finality    of    reappraisement    under 

act  of  1890. — United  States  v.  Passavant, 
169   U.   S.   16,   19,  42   L.    Ed.   644. 

A  reappraisement  is  binding  under  § 
2930  of  the  Revised  Statutes  provided  it 
is  properly  conducted.  Earnshaw  7'. 
United  States,  146  U.  S.  60,  36  L.  Ed.  887, 
citing  Rankin  v.  Hoyt,  4  How.  327,  33.5. 
11  L.  Ed.  996;  Bartlett  v.  Kane,  16  How. 
263,  272,  14  L.  Ed.  931;  Sampson  v.  Peas- 
lee,  20  How.  .571.  15  L.  Ed.  1022;  Hilton 
T.  Merritt,  110  U.  S-  97,  28  L.  Ed.  83. 
See,  also,  Passavant  v.  United  States,  148 
U.    S.   214,  220.   37    L.   Ed.   426. 

8S.  Oelbermann  v.  Merritt,  123  U".  S. 
356,  31  h.  Ed.  164;  Mustin  v.  Cadwalader, 
123  U.   S.   369,  31   L.   Ed.   169. 

89.  Conclusiveness  of  Valuation  by  ap- 
praisers.— Bartlett  v.  Kane.  16  How.  263. 
14  L.  Ed.  931;  Belcher  v.  Linn,  24  How. 
508,  16  L.  Ed.  754;  Hilton  v.  Merritt,  110 
U.  S.  97,  28  L.  Ed.  83;  Badger  v.  Cusi- 
mano,  130  U.  S.  39,  42,  32  L.  Ed.  851.  dis- 
tinguishing Auffmordt  v.  Hedden,  137  U. 
S.  310,  34  L.  Ed.  674;  Passavant  z;.  United 
States,  148  U.  S.  214,  37  L.  Ed.  426; 
Muser  v.  Magone,  155  U.  S.  240,  246,  39 
L.  Ed.  135;  Robertson  v.  Frank  Bros.  Co., 
132  U.  S.  17,  24,  33  L-  Ed.  236;  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  613,  23  L. 
Ed.  663;  Snyder  v.  Marks,  109  U.  S.  189, 
193,  194,  27  L.  Ed.  901;  Arnson  v.  Mur- 
phv,  115  U.  S.  579,  58i5,  586,  29  L.  Ed.  491; 
Oelbermann  v.  Merritt,  123  U.  S.  356,361, 
31    L.    Ed.    164. 

Character  of  article  imported  as  mo- 
lasses.— Held,  that  in  the  absence  of 
fraud,  the  decision  of  the  appraisers  as 
to  the  character  of  the  article  and  the 
dutiable  value  of  the  importations  was 
final  and  conclusive.  Belcher  v.  Linn.  24 
How.  508,  16  L.  Ed.  754,  cited  in  Hilton 
V.   Merritt.   110  U.   S.  97.  in:,.  28   L.   VA.  83. 

90.  Qualification  of  rule  that  valuation 
is  conclusive. — Robertson  v.  Frank  Bros. 
Co.,  132  U.  S.  17,  24,  33  L.  Ed.  236; 
Oberteuffer  v.  Robertson,  116  U.  S.  499, 
29  L.  Ed.  706;  Badger  v.  Cusimano,  130 
U.  S.  39,  32  L.  Ed.  851;  Erhardt  7'. 
Schroeder,  155  U.  S.  124.  39  L.  Ed.  94; 
Muser  7'.  Magone,  155  U.  S.  240.  39  L.  Ed. 


135;    United    States    v.    Passavant,    169    U. 
S.    16,    20,   42    L.    Ed.    644. 

Yet,  though  the  valuation  is  final  and 
not  subject  to  review  and  change  and  re- 
construction by  the  verdict  of  a  jury,  it 
is  open  to  attack  for  want  of  power  to 
make  it,  as  where  the  appraisers  are  dis- 
qualified from  acting;  or  have  not  ex- 
amined the  goods;  or  illegal  items  have 
been  added  independent  of  the  value.  The 
principle  applied  in  such  cases  is  analo- 
gous to  that  by  which  proceedings  of  a 
judicial  nature  are  held  invalid  because  of 
the  absence  of  some  strictly  jurisdictional 
fact,  or  facts,  essential  to  their  validity. 
Muser  v.  Magone,  155  U.  S.  240,  247,  39  L 
Ed.    135. 

Legality  of  tax.— -"In  the  case  of  cus- 
toms duties  *  *  *  a  party  dissatisfied  with 
the  classification  of  imports  may  apply 
to  the  courts  to  have  examined  and  re- 
viewed everything  involving  the  legality 
of  the  demand."  Erhardt  7'.  Schroeder. 
155    U.    S.    124,    129.    39    L.    Ed.    94. 

Cases  distinguished. — "In  Robertson  z) 
Frank  Bms.  Co.,  132  U.  S.  17,  33  L.  Ed." 
236;  Oelbermann  v.  Merritt,  123  U.'  S. 
356,  31  L.  Ed.  164;  and  other  cases  cited 
for  plaintififs  in  error,  it  was  decided  that 
while  the  general  rule  that  the  valuation 
of  merchandise  made  by  the  appraiser, 
and  unappealed  from,  is  conclusive,  the 
appraisement  was  subject  to  be  impeached 
on  grounds  therein  indicated,  hut  these 
cases  were  adjudicated  while  §  3011  of  the 
Revised  Statutes  was  still  in  force,  and  in 
view  of  the  provision  therein  made  for 
suits  against  the  collector."  Schoenfeld 
7'.  Hendricks,  152  U.  S.  691,  694,  38  L 
Ed.    601. 

91.  Robertson  7'.  Frank  Bros.  Co  132 
IT.   S.    17.  24.   33   L.    Fd.   236. 

92.  Questions  open  to  review  in  action 
at  law.— Hilton  r'.  Merritt.  110  U.  S  97 
106,   28   L.    Fd.    83. 

Decision  of  appraisers  construing  in- 
voice.—.Arthur  7'.  OocKlard.  96  U  S  145 
24   L.   Ed.  814. 

Quantity  or  weight  of  sugar. — Marriott 
7'.    T^.rune,   9    How.   619,    13   L.    Ed.   282. 

Identity     of     articles      entered.— United 
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was  not  open  to  question  in  an  action  at  law  as  long  as  the  officers  acted  without 
fraud  and  within  the  power  conferred  on  them  by  the  statute,  where  the  evi- 
dence merely  shows  carelessness  or  irregularity  in  the  discharge  of  their  duties 
by  the  customs  officers,  but  not  that  they  were  assuming  powers  not  conferred 
by  the  statute.''^  The  uniform  course  of  legislation  and  practice  as  to  the  con- 
clusive effect  of  the  appraisal,  are  entitled  to  great  weight. '^^ 

b.  Finality  and  Concliisizrncss  of  Collector's  Decision  Prior  to  June  lo,  i8po, 
— The  tariff  laws  have  uniformly  provided  that  the  decision  of  the  collector  as 
to  the  "rate  and  amount  of  duties,  *  *  *  including  all  dutiable  costs  and 
charges,  and  as  to  all  fees  and  exactions  of  whatever  character,  except  duties 
on  tonnage,  shall  be  final  and  conclusive,"  unless  the  importer  protests  and  ap- 
peals to  the  board  of  general  appraisers."'^  Thus,  in  the  absence  of  an  appeal, 
the  appraisement  itself  is  conclusive  evidence  that  the  goods  were  appraised 
as  of  their  actual  market  value. "^  But  it  is  admitted  that  if  the  appraisal  and 
ascertainment  of  the  dutiable  value  of  the  goods  is  infected  with  fraud  or  im- 
position, it  is  not  final  and  conclusive  upon  the  importer.''' 

c.  Appeal  from  Collector's  Decision — (1)  To  Secretary  of  the  Treasury — • 
aa.  ///  General. — Instead  of  appealing  to  the  general  appraisers  as  is  now  the 
rule,  under  the  act  of  June  30,  1864,  the  appeal  was  to  the  secretary  of  the  treas- 
ury, where  the  importer  was  dissatisfied  with  the  decision  of  the  collector  as 
to  the  rate  and  amount  of  duties,  dutiable  costs  and  charges,  and  all  fees  and 
exactions  or  whatever  nature,  except  duties  on  tonnage, ^^  though  no  suit  can 
be  brought  before  a  decision  on  the  appeal,  unless  the  decision  is  delayed  for 
the  time  specified  in  the  statute.^" 

bb.  Limitation  of  Protest  and  Appeal. — But  unless  protest  was  made  within 


States   V.    Ranlett,    172    U.    S.    133,    142,   43 
L.    Ed.  393. 

93.  Carelessness  or  irregularity  of  cus- 
tom officers.— Hilton  v.  Merritt,  110  U. 
S.  97,  106,  28  L.   Ed.  83. 

94.  Stuart  v.  Laird,  1  Cranch  299,  309, 
2  L.  Ed.  115;  Martin  v.  Hunter,  1  Wheat. 
304,  352,  4  L.  Ed.  97;  Cohens  v.  Virginia, 
6  Wheat.  264,  418,  421,  5  L.  Ed.  257; 
Cooley  V.  Board  of  Wardens,  12  How. 
299,  315,  13  L.  Ed.  996;  Burrow-Giles 
Lithographic  Co.  v.  Sarony,  111  U.  8.  53, 
57,  28  L.  Ed.  349;  The  Laura,  114  U.  S. 
411,  416,  29  L.  Ed.  147;  Auffmordt  v.  Hed- 
den,  137  U.  S.  310,  329,  34  L.  Ed.  674. 

95.  Finality  of  collector's  decision  prior 
to  June  10,  1890.— United  States  v.  Passa- 
vant,  169  U.  S.  16,  19,  42  L.  Ed.  644;  Arn- 
son  V.  Murphy,  115  U.  S.  579,  583,  29  L. 
Ed.   491. 

Classification  of  steel  tire  blooms. — 
Tyre,  etc.,  Works  Co.  v.  Spalding,  116  U. 
S.  541,  29  L.  Ed.  720,  citing  Arnson  v. 
Murphy,    115   U.   S.   579,   29   L.    Ed.   491. 

Decision  as  whether  an  article  is  "manu- 
factured."— Tyre,  etc..  Works  Co.  v. 
Spalding,  116  U.  S.  541,  29  L.  Ed.  720, 
citing  Arnson  v.  Murphy,  115  U.  S.  579, 
29   L.    Ed.   491. 

96.  Fact  of  appraisement. — lasigi  v. 
Collector,    1    Wall.    375,    17    L.    Ed.    686. 

Construction  of  act  of  1830. — Rankin  v. 
Hoyt,  4  How.  327,  11  L-  Ed.  996.  See, 
also,  Passavant  v.  United  States,  148  U. 
S.    214,    219,    37    L.    Ed.    426. 

97.  Effect  of  fraud  or  imposition.^ 
I.isigi  V.  Collector,  1  Wall.  375,  17  L.  Ed. 
686. 


98.  Appeal  from  collector  was  form- 
erly to  secretary  of  treasury.^Westray  :■. 
United  States,  18  Wall.  322,  21  L.  Ed. 
763;  Arnson  v.  Murphy,  115  U.  S.  579,  29 
L.  Ed.  491.  Westray's  case  is  criticised  in 
United  States  v.  Schlesinger,  120  U.  S. 
109,  30  L.  Ed.  607;  Davies  v.  Miller,  130 
U.   S.  284,  288,  32   L.   Ed.  932. 

Finality  and  conclusiveness  of  secre- 
tary's decision. — Arthur  v.  Unkard,  96  U. 
S.  118,  121,  24  L.  Ed.  768.  See,  also. 
United  States  v.  Schlesinger,  120  U.  S. 
109,   113,  30   L.   Ed.   607. 

Moneys  paid  for  import  duties,  when 
illegally  levied,  may  be  recovered  back 
by  the  owner,  importer,  or  consignee  in 
an  action  of  assumpsit  against  the  col- 
lector by  whom  the  same  were  exacted, 
if  the  payment  was  made  under  written 
protest,  as  required  by  law,  and  the  party 
making  the  payment  failed  to  obtain  re- 
dress by  appeal  seasonably  taken  to  the 
secretary  of  the  treasury.  13  Stat,  at 
Large,  215;  Sturges  v.  Collector,  12  Wall. 
19,  24,  20  L.  Ed.  255.  followed  in  Power? 
V.  Comly,  101  U.  S.  789,  790,  25  L.  Ed. 
806;  Russell  v.  Williams,  106  U.  S.  627, 
27   L.   Ed.   220. 

So  claims  to  recover  back  duties  ille- 
gally exacted  on  imports  may,  if  congress 
so  provides,  be  finally  determined  by  the 
secretary  of  the  treasury.  Cary  v.  Cur- 
tis, 3  How.  236,  11  L.  Ed.  576;  Curtis  v. 
Fiedler,  2  Black  461,  478,  479,  17  L.  Ed. 
273:  Arnson  v.  Murphy.  109  U.  S.  238,  240. 
27  L.  Ed.  920;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  714.  37  L.  Ed.  90.5. 

99.  Arnson  -■.  Murphy,  115  U.  S.  579, 
o«3,  29   L.   EJ.  491. 
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ten  days,  and  unless  an  appeal  was  taken  to  the  secretary  of  the  treasury  within 
thirty  days  after  such  decision,  the  decision  of  the  collector  on  these  points  was 
final  and  conclusive.  The  statute  expressly  declared  that  it  shall  be  so.^  The 
limitation  of  the  right  to  complain  or  to  appeal  commences  with  the  date  of 
the  liquidation,  whenever  that  is  made.  No  notice  is  required,  but  the  importer 
who  makes  the  entries  is  under  obligation  to  take  notice  of  the  collector's  settle- 
ment of  the  amount  of  duties. - 

cc.  Proof  of  Appeal. — Letters  of  the  acting  secretary  of  the  treasury  depart- 
ment to  a  collector  of  customs  are  sufficient  evidence  of  the  appeal  from  the 
decision  of  the  collector.^ 

dd.  Effect  of  Appeal. — When  an  appeal  is  taken  from  his  decision,  the  de- 
cision of  the  collector  ceases  to  be  conclusive ;  and  the  same  is  true  of  the  de- 
cision of  the  secretary  of  the  treasury."* 

ee.  Premature  Appeals. — Where  the  treasury  department  has  not  seen  fit  to 
place  its  decision  upon  the  ground  that  an  appeal  from  a  collector's  decision  was 
too  early,  the  federal  supreme  court  must  assume  that  there  was  good  reason  for 
its  action.5 

(2)  To  Board  of  General  Appraisers — aa.  In  General. — As  we  have  just  seen, 
up  to  the  time  of  the  passage  of  the  customs  administrative  act  of  June  10,  1890, 
the  appeal  from  the  decision  of  the  collector  as  to  the  rate  and  amount  of  duties 
to  be  paid  upon  imported  merchandise,  was  to  the  secretary  of  the  treasury ; 
whose  decision  was  final  and  conclusive,  unless  suit  was  brought  within  ninety 
days  after  the  decision  of  the  secretary.^  But  after  the  passage  of  the  customs 
administrative  act  the  appeal  from  the  decision  of  the  collector  as  to  the  rate 
and  amount  of  the  duties  chargeable  upon  imported  merchandise,  if  such  duties 
were  paid  under  protest  was  to  the  board  of  general  appraisers ;  whose  decision 
was  final  and  conclusive  as  to  the  construction  of  the  law  and  the  classification 
of  the  merchandise,  unless  within  thirty  days  one  of  the  parties  applied  for  re- 
view of  the  questions  of  law  and  fact  involved  in  such  decision." 

bb.  Applieation  of  Act  to  Hazvaiian  Islands. — From  the  time  of  the  ratifica- 
tion of  the  treaty  of  peace  between  the  United  States  and  Spain  April  11,  18  >9, 
the  Hawaiian  Islands  ceased  to  be  foreign  country  within  the  meaning  of  the 
customs  administrative  act  of  1890  by  which  an  appeal  was  given  from  the  de- 

1.    And  under  this   statute,  if  no  notice  made    when     entered     for     consumption, 

of  dissatisfaction   with   the  duty  assessed,  Westray   v.    United    States,    18    Wall.    322, 

or   with    the    liquidation    made,   was   given  31    L,.    Ed.   763. 

•to  the  collector  within  the  period  defined  2.    Computation  of  appeal, — Westray  r. 

by  the  statute  and  no  appeal  was  made  to  United    States,    18    Wall.    322,    330,    21    L 

the    secretary    of    the    treasury,     the      de-  Ed.   763. 

cision    of    the    collector    was,    by    the    ex-  3^    Proof    of    appeal    from     collector.— 

press    declaration    of   the   act   of   congress,  Robertson  v.    Downing,   127   U.   S.   607,   32 

final    and    conclusive    upon    the    plaintiffs  j^    g^j    ogg 

and  upon  all  persons  interested.     Westray  ,,     r^a^^*.    ^t   ^..,^^.^1       a    ..i             tt   1 

r.   United   States,   18  Wall.   322,  329,   21   L.  or.    U     S       IS     1^7  o^V^'^l^'^Vkfi          '     ' 

Ed.  763,  distinguished  in  United  States  v.  ^^'    ^-   ^-    ^^^'   ^-^'   ^^   ^-    ^^-    ^^^• 

Schlesinger,  120  U.   S.   109,  114,  30  L.  Ed.  '  5-     Premature    appeals.— Robertson      v. 

607.      See,   also,   Arthur   v.    Unkart,   96    U.  Downing,  127  U.  S.  607,  32  L.  Ed.  269. 

S.  118,  121,  24  L.  Ed.  768.  6.    De   Lima  v.   Bidwell,  182  U.   S.   1,   45 

Appeal  must  be  taken  after  liquidation  L-    Ed.    1041. 

of    duties. — United    States    t'.    Schlesinger,  7.     Since    1890    appeal    from    collector's 

120   U.    S.    109,   114,   30   L.    Ed.   607,   citing  decision  is  to  board  of  general  appraisers. 

Westray   v.    United    States,    18  Wall.    322,  — De  Lima  ?■.   r.idwell.   182  U.  S.  1.  4.->   L. 

21    L.    Ed.   763.  Ed.    1041;    United    States    7'.    Klingenberg. 

The   act   of   June   30,    1864,   which    made  153   U.   S.  93,  101,  38   L.   Rd.   647. 

the   decision    of   the   collector   of  customs  An    appeal    by   the    importer    is    allowed 

final    unless    the    importer     among     other  from   the   decision   of  the  collector,   as   to 

things    appealed    therefrom    to    the    secrc-  both    rate   and   amount   of  duties,   as   well 

tary    of    the    treasury    within    thirty    days  as   dutiable   costs   and   charges,   and   as   to 

after  the  date  of  such   ascertainment  and  all    fees   and   exactions.     United   States   v. 

liquidation,    expressly    applied    to    liquidn-  Klingenberg,   153   U.  S.  93,  101,  38   L.   Ed. 

tions    made   when    imported    articles    were  647;    United    States    v.    Passavant,    169    U. 

entered    for    warehousing,    and     to      those  S.   16,  20,  42  L.  Ed.  644. 
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cisions  of  the  collector  as  to  the  rate  and  amount  of  duties  chargeable  upon  im- 
ported merchandise  if  such  duties  were  paid  under  protest  to  a  board  of  general 
appraisers,  whose  decision  should  be  final  and  conclusive.* 

cc.  Conditions  Annexed  to  Right  of  Appeal. — The  payment  of  the  full  amount 
of  the  duties  ascertained  to  be  due  upon  the  liquidation  of  the  entry  of  the  mer- 
chandise, is  not  required  to  be  made  by  the  importers,  as  well  as  the  giving  no- 
tice of  dissatisfaction  or  protest,  within  ten  days  after  the  liquidation  of  such 
duties,  where  the  goods  were  entered  for  consumption,  in  order  to  enable  the 
protesting  importers  to  have  the  exaction  and  classification  reviewed  by  the 
board  of  general  appraisers  and  by  the  courts  under  the  14th  section  of  the  act 
of  congress,  approved  June  10,  1890,  c.  407,  26  Stat.  131,  137.» 

dd.  Scope  of  Review. — In  proceedings  brought  before  the  board  of  general 
appraisers  by  protests,  under  section  fourteen  of  the  act  of  June  10,  1890,  to  re- 
view the  collector's  decisions  upon  entries  of  merchandise  the  board  has  juris- 
diction to  inquire  into  and  impeach  the  dutiable  valuation  so  reported  to  the 
collector  by  the  appraiser  and  upon  which  the  collector  assessed  the  rate  of 
duty  to  which  the  merchandise  was  lawfully  subject. ^^ 

ee.  Rule  Where  Question  Is  Whether  Goods  Were  Imported. — Where  the 
question  is  whether  goods  were  imported  at  all,  the  contentions  being  that  the 
port  from  which  they  came  was  domestic  and  not  foreign,  the  remedy  by  an  ap- 
peal to  the  board  of  general  appraisers  from  a  decision  of  the  collector,  does  not 
apply." 

d.  Right  of  Appeal  to  Circuit  Courts — (1)  In  General. — By  §  15  of  the  cus- 
toms administrative  act  of  June  10,  1890,  either  the  importer  or  collector  may 
appeal  to  the  circuit  court. ^- 

(2)  Parties  to  Appeal. — Where  one  party  takes  an  appeal  and  files  his  state- 
ment of  the  errors  of  law  and  fact  complained  of  by  him  and  serves  the  same 
upon  the  opposite  party,  the  latter  cannot,  without  himself  making  any  applica- 
tion for  a  review,  and  without  filing  or  serving  any  statement  of  errors  com- 
plained of,  seek  a  reversal  of  the  decision  of  the  board  upon  any  ground  what- 
ever.    The  fact  that  one  party  appeals  furnishes  no  reason  for  holding  that  the 

8.    Custom  administrative  act  applied  to  Hams,    192   U.    S.    1,   15,   48     L.     Ed.     317; 

Hawaiian     Islands.— Goetze      v.       United  Goetze  v.  United  States,  182  U.  S.  221,  45 

^t-ites    18''   U    S    221,  45   L.   Ed.  1065,  fol-  L.   Ed.  1065;   Dooley  v.  United  States,  182 

iowing   De   Lima   v.   Bidwell,   182   U.   S.   1  U.   S.   222,   45   L.    Ed.   1074. 

45    L.    Ed.    1041.  And   whether   they  were   imported   mer- 

9     Payment  of  duties  not  a  condition  to  chandise   for   the   reason   that   the   articles 

asking      for      a      reappraisement.— United  were  not  importable,  or  because  the  mer- 

States  V.  Goldenberg,  108  U.   S.   95.  97,  42  chandise   was   not  brought  from  a  foreign 

T      V(\    ^94  country,  is  immaterial.     In  either  case  the 

■     r        •        i_     L       J     r         ,  -^  article  is  not  imported.     De  Lima  v.  Bid- 

10.  Scope  of  review  by  board  of  aPPraiS"  ^^,^„  ^g,  ^  g.  1,  45  L.  Ed.  1041,  citing  In 
ers.— United  States  t'^  Passavant,  169  U.  ^^  Passett,  142  U.  S.  479,  35  L.  Ed.  1086. 
S.  16,  19,  42  L.   Kd.  644.  Such   cases,   although   arising  under   the 

For    example,    the    board     may     inquire  ^^^.^^^,^  ^^         are   not  within   the  purview 

whether    the    dutiable    value    of    merchan-  ^^  ^j^^  customs  administrative  act;  as  for 

dise     is     erroneously     increased.       United  ^^^^,^    ^^^^^    ^^^^^    \s  .stWX    a    common-law 

States   V.    Passavant,    160   U.    b.    16,   21,   4,.  j.:„j^^   ^^  ^^^^^^  against   the   collector,   and 

L.   Ed.   644.  jj]gQ    ijy    apolication      to     the     court     of 

Board  may  inquire   into  legality  of  as-  claims.     Dooley  v.   United    States,   182   U. 

sessment. — United     States     v.     Passavant,  g.    222,    225,   45    L.    Ed.    1074,    followed    in 

160  U.  S.  16.  21.  42  L.  Ed.  644.  Armstrong  v.  United  States,  182  U.  S.  243, 

Action  of  collector  in  assessing  value  of  4.5  l    Ed.   10S6. 

foreign  currency,   was   not   subject   to   ap-  12.    Right  of  appeal  to  circuit  court.— 

peal.      United    States    v.    Klingenbcrg,    153  United    States    7-.  *Klingenberg,    153    U.    S. 

U.    S.   93,   38   L.    Ed.   647,   cited   in    United  v)3,    101,    38    L.    Ed.    647;    United    States   v. 

States  7'.  Jahn,  155  U.   S.  100,  39  L.  Ed.  87.  Passavant,  169  U.  S.  16.  20,  42  L.  Ed.  644. 

11.  General  appraisers  cannot  deter-  There  can  be  no  doubt  of  the  constitu- 
mine  whether  merchandise  was  "im-  tional  power  of  congress  to  provide  that 
ported." — De  Lima  v.  Ridwell,  182  U.  S.  the  decisions  of  the  board  of  general  ap- 
1,  45  L.  Ed.  1041,  following  In  re  Fassett,  praisers  mav  be  reviewed  by  the  courts. 
]'42  U.  S.  479,  35  L.  Ed.  1086;  both  cases  Eong  Yue  Ting  v.  United  States,  149  U. 
cited    and    approved    in    Gonzales    v.    Wil-  S.  698,  715,  37  L.  Ed.  905. 
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other  can  obtain  all  the  benefits  of  an  appeal  himself,  without  complying  in  any 
particular  with  the  statute  giving  an  appeal. '^ 

(3)  Transfer  of  Cause— didi.  Application  and  Service  of  Process.—SecUon  15 
of  the  customs  administrative  act  provides  further  that  the  application  shall  be 
made  by  filing  in  the  office  of  the  clerk  of  the  circuit  court  a  concise  statement 
of  the  errors  of  law  and  fact  complained  of,  and  by  serving  a  copy  of  such 
statement  on  the  collector  in  the  case  of  a  review  on  the  part  of  the  importer, 
and  in  case  of  a  review  on  the  part  of  the  collector  this  copy  is  to  be  served  on 
the  importer,  consignee  or  agent,  as  the  case  may  be.^-* 

bb.  The  Record. — Section  15  of  the  customs  administrative  act  of  June  10. 
1890,  further  provides  for  certifying  all  the  evidence  taken  before  the  o-eneral 
appraisers  and  their  decision  thereon  (and  for  the  taking  of  further  testimonv). 
wliich  is  made  to  constitute  the  record  on  which  the  circuit  court  is  to  hear  and 
determine  the  questions  of  law  and  fact  involved  in  the  decision  of  the  board 
of  general  appraisers. ^^ 

(4)  Scope  of  Rei'ieiv. — The  right  of  review  by  the  circuit  court  is  coextensive 
with  the  right  of  appeal  to  the  board  as  to  all  matters  except  the  dutiable  value 
of  the  imported  merchandise,  as  to  which  the  decision  of  the  board  of  o-eneral 
appraisers  is  by  §  13  made  conclusively  Nor  does  the  appeal  from  the  board  of 
general  appraisers  bring  up  for  review  the  question  of  whether  an  article  is  im- 
ported merchandise  or  not.^^     But  the  circuit  court  on  appeal  from  the  board  of 


13.  Parties  to  application  for  appeal. — 

United  States  v.  Lies,  170  U.  S.  628,  634,  42 
L.    Ed.    1170. 

Unless  a  party,  whether  it  be  the  gov- 
ernment or  the  importer,  has  appealed, 
and  filed  and  served  his  statement  as 
above  mentioned,  the  court  ought  not  to 
reverse  on  his  motion.  United  States  v. 
Lies,  170  U.   S.  628,  636,  42  L.   Ed.   1170. 

Unless  the  government  appeals  it  can- 
not be  heard. — United  States  v.  Lies,  170 
L'.   S.   628.   635,  42   L.   Ed.   1170. 

14.  United  States  v.  Lies,  170  U.  S.  628, 
634,    42    L.    Ed.    1170. 

It  is  immaterial  that  the  application  is 
not  named  an  appeal.  It  is  such  in  sub- 
stance, and  the  grounds  and  reasons  for 
the  appeal  are  to  be  stated.  United  States 
V.   Lies,  170_U.  S.  628,  636,  42  L.   Ed.   1170. 

15.  Certification  of  evidence. — United 
States  V.  Klingcnberg,  153  U.  S.  93,  102, 
38    L.    Ed.    647. 

16.  Scope  of  review  by  circuit  court. — ■ 
United  States  i\  Klinsfenberg,  1.53  U.  S. 
<)3,  102,  38  L.  Ed.  647,  followed  in  United 
States  V.  Jahn,  155  U.  S.  109,  117,  39  L. 
Ed.  &7.  See,  also.  In  re  Fassett,  142  U. 
S.   479,  487,   35   L.   Ed.    1086. 

No  appeal  from  decision  of  board  fix- 
ing dutiable  value. — Passavant  7'.  United 
States.  148  U.  S.  214,  37  L.  Ed.  426,  cited 
in  Schoenfeld  v.  Hendricks,  152  U.  S.  691, 
ri94,  38   L.   Ed.   601. 

Where  the  collector's  construction  of 
the  law  as  embodied  in  §  52  of  the  tariff 
act  of  18,90  and  the  proclamation  of  the 
secretary  of  the  treasury  made  in  pur- 
suance thereof  imposes  on  the  importer 
a  greater  amount  of  duty  than  he  is 
properly  chargeable  with,  and  he  after 
protest  has  that  question  reviewed  on  ap- 
peal by  the  board  of  general  appraisers, 
the  decision  of  that  board,  reversing  the 
collector's    action,    is    not     conclusive      on 


hmi  and  on  the  United  States  whom  he 
represents.  The  action  of  the  collector 
does  not  relate  either  to  the  classification 
of  the  goods,  or  to  the  rate  of  duty  im- 
posed thereon,  but  merely  increases  the 
amount  of  duties  to  be  paid  by  the  im- 
porter. United  States  v.  Klingenberg,  153 
U.  S.  93,  38  L.  Ed.  647,  distinguishing  In 
re  Fassett,  142  U.  S.  479,  35  L.  Ed.  1086. 
and  Passavant  v.  United  States,  148  U  S 
214,   37   L.    Ed.   426. 

17.  Fact  whether  article  is  imported  not 
reviewable.— It  was  said  by  Mr.  Justice 
Blatchford,  speaking  for  the  court  in  In  re 
Fassett,  142  U.  S.  479,  487,  35  L.  Ed.  1086, 
that  "the  appeal  provided  for  in  §  15 
(of  said  act)  brings  up  for  review  in  court 
only  the  decision  of  the  board  of  general 
appraisers  as  to  the  construction  of  the 
law,  and  the  facts  respecting  the  classifi- 
cation of  imported  merchandise  and  the 
rate  of  duty  imposed  thereon  under  such 
classification.  It  does  not  bring  up  for 
review  the  question  of  whether  an  article 
is  imported  merchandise  or  not.  nor  un- 
der §  15  is  the  ascertair  icnt  of  that  fact 
such  a  decision  as  is  provided  for.  The 
decisions  of  the  collector  from  which  ap- 
peals are  provided  for  by  §  14  are  only 
decisions  as  to  'the  rate  and  amount'  of 
duties  charged  upon  imported  merchan- 
dise, and  decisions  as  to  dutiable  costs  and 
charges,  and  decisions  as  to  fees  and  ex- 
actions of  whatever  character."  Passa- 
vant V.  United  States,  148  U.  S  214  ^19 
37   L.    Ed.   426.  '    "   " 

The  question  in  In  re  Fassett,  142  U. 
S.  479,  3.5  L.  Ed.  1086,  was  whether  a 
British-built  pleasure  steamer  yacht,  pur- 
chased in  England  by  a  citizen  of  the 
United  States,  and  entered  at  the  port 
of  New  York,  was  liable  to  dutj^  as  an 
imported  article.  Thecase  did  not  in  any 
way  involve  the  question   here  under  con- 
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general  appraisers  had  jurisdiction  to  hear  and  determine  questions  of  law  and 
of  fact  involved  in  the  decision  of  the  board  of  general  appraisers  respecting; 
the  classification  of  the  merchandise  and  the  rate  of  duty  imposed  under  such 
classification. 1^  The  circuit  court  may  also  review  the  decision  of  the  board  as 
to  the  amount  of  duties. ^-^  And  where  the  board  of  general  appraisers  improp- 
erly entertains  an  appeal  from  the  decision  of  a  collector  of  customs,  and  re- 
verses the  board,  then  the  circuit  court  of  the  United  States  has  undoubted  ju- 
risdiction to  review   that  decision  on   the  application  of  the  collector.-" 

(5)  Hearing. — Further  Evidence  in  Circuit  Court. — Although  the  circuit 
court  has,  upon  the  application  of  the  parties,  power  to  take  further  testimony- 
after  the  case  is  brought  before  it,  and  to  that  extent  it  may  be  regarded  as  some- 
thing in  the  nature  of  a  new  proceeding,  yet  the  proper  procedure  in  deciding 
the  appeal   is  in  nowise  altered  thereby.-^ 

e.  Rcineiv  by  United  States  Supreme  Court. — The  decision  of  the  circuit  court 
under  the  customs  administrative  act  was  final,  unless  the  court  were  of  opinion 
that  the  question  involved  was  of  such  importance  as  to  require  a  review  by  the 
United  States  supreme  court,  which  was  given  power  to  afiirm,  modify  or  re- 
verse the  decision  of  the  circuit  court.--  But  an  appeal  by  the  importers  from  an 
order  or  judgment  of  dismissal  of  the  circuit  court  taken  from  a  decision  of 
the  board  of  appraisers  to  such  circuit  court,  does  not  bring  up  for  review- any- 
thing more  than  a  question  of  jurisdiction  certified  by  the  court  below,  because 
an  ordinary  appeal  from  the  final  judgment  of  the  circuit  court  lies,  since  the 
act  of  March  3,  1891,  to  the  court  of  appeals  and  not  to  the  supreme  court. ^3 

f.  Right  to  Rrdeiv  Appraisement  by  Jury  Trial. — The  right  to  review  the  ap- 
praisement of  the  customs  of  ofifiters  bv  a  jury  trial  is  not  given  the  importer 
by  §§  2931  and  3011  of  the  Revised  Statutes. ^-i 


sifleration.  Cited  in  United  States  v. 
Klingcnberg,  153  U.  S.  93,  103,  38  L. 
Ed.  647. 

18.  Classification  of  merchandise  and 
rate  of  duty  reviewable. — United  States  v. 
Jahn,  155  U.  S.  109,  39  L.  Ed.  87,  follow- 
ing United  States  r.  Klingcnberg,  153 
U.    S.    93,    38    L.    Ed.    G47. 

19.  Excessive  amount  of  duties. — In 
United  States  v.  Klingcnberg,  153  U.  S. 
93,  102,  38  L.  Ed.  647,  it  was  said  by 
Mr.  Justice  Jackson,  speaking  for  the 
court:  "The  right  of  review  by  the  circuit 
court  is  coextensive  with  the  right  of  ap- 
peal to  the  board,  as  to  all  matters  ex- 
cept the  dutiable  value  of  the  imported 
merchandise,  as  to  which  the  decision  of 
the  board  of  general  appraisers  is  by  § 
13  made  conclusive.  Now,  by  §  14  of  the 
aqt,  if  the  decision  of  the  collector  im- 
poses an  excessive  amount  of  duties,  un- 
der an  improper  construction  of  the  law, 
the  importer  may  take  an  appeal  to  the 
board  of  general  appraisers,  whose  de- 
cision on  such  questions  is  not  made  con- 
clusive as  it  is  in  respect  of  the  dutiable 
value  of  the  merchandise,  and  not  being 
conclusive,  it  is  subject  to  review  under 
the  express  provisions  of  §  15."  United 
States  V.  Passavant,  169  U.  S.  16.  20,  42 
L.    Ed.    644. 

20.  Rule  where  board  of  appraisers  im- 
properly entertains  appeal  from  collector. 
— United  States  ?'.  Klinacnberger,  153  U. 
S.  03,  38  L.  Ed.  647,  reaffirmed  in  United 
States  V.  Jahn,  155  U.  S.  109,  39  L.  Ed.  87. 

Since  the  jurisdiction  of  the  circuit 
court    under    the    customs    administrative 


act  extends  to  all  questions  of  law  and 
fact  in  respect  to  which  the  board  of  gen- 
eral appraisers  have  appellate  jurisdiction, 
except  the  decision  of  that  board  as  to 
the  dutiable  value  of  merchandise,  it  was 
held  that  although  the  action  of  the  col- 
lector in  estimating  the  value  and  con- 
verting paper  florins  into  the  currency  of 
the  United  States  on  importations  of  mer- 
chandise, the  invoices  of  which  were  ex- 
pressed in  paper  florins  of  Austria-Hun- 
gary, from  which  country  the  importations 
were  made,  is  not  the  subject  of  appeal  to 
and  reversal  by  the  board  of  general  ap- 
praisers, j-et  if  the  board  of  general  ap- 
praisers does  entertain  such  an  appeal, 
then  the  circuit  court  of  the  United  States 
has  jurisdiction  to  review  that  decision 
on  the  application  of  the  collector  and 
reverse  the  board.  United  States  v. 
Klingenbcrger,  153  U.  S.  93,  38  L.  Ed. 
647. 

21.  Power  of  circuit  court  to  take 
further  testimony. — United  States  v.  Lies, 
170    U.    S.   628.    G.JG.    42    L.    Kd.    1170. 

22.  Review  by  United  States  supreme 
court.— De  Lima  r.  Bidwell,  182  U.  S.  1, 
45    L.    Ed.    1041. 

23.  Scope  of  review  in  supreme  court. 
—Passavant  v.  United  States,  148  U.  S. 
214,  37  L.  Ed.  426.  citing  Hubbard  v. 
Soby,   146  U.    S.   56,   36  L.    Ed.   886. 

24.  Right  to  review  appraisement  by 
jury  trial. — Hilton  r.  Merritt,  110  U.  S. 
97,   28   L.    Ed.   83. 

"It  was  held  by  this  court,  in  Hilton  <■. 
Merritt.  110  U.  S.  97,  28  L.  Ed.  83.  that 
the  valuation  of  merchandise  made  by  the 
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g.  Constitutional  Lazv. — Section  2930  of  the  Revised  Statutes,  which  de- 
clares that  the  conclusions  of  the  reappraisers  shall  he  final,  is  not  unconstitu- 
tional on  the  ground  that  it  denies  the  plaintiff  the  right  to  a  trial  by  jury  un- 
<^ler  article  7  of  the  amendment  to  the  constitution.--^ 

8.  Liquidation  and  Payment  of  Duties — a.  Liquidation — (1)  Definition. 
— Where  a  collector  ascertained  and  liquidated  the  duties  on  the  cargo  as  im- 
ported, fixing  them  at  a  certain  sum,  and  stamping  upon  the  entry  these  words: 
^'Liquidated,  and  notified  importer,"  it  was  held  that:  "What  was  meant  by 
"liquidated,'  as  thus  used,  was,  that  the  entry  had  been  passed  regularly  through 
the  various  divisions  of  the  collector's  office,  and  the  duties  thereon  had  been 
iinally  ascertained  and  fixed  by  the  custom  officials.  'Notified  importer'  meant 
that  the  fact  of  the  liquidation  had  been  stated  on  a  sheet  of  paper  which  was 
hung  up  in  the  custom  house  for  the  information  of  the  importer."-** 

(2)  Where  Two  or  More  Rates  Are  Applicable. — "If  two  or  more  rates  of 
duty  shall  be  applicable  to  any  imported  article,  it  shall  pay  duty  at  the  highest 
of  such  rates."-' 

(3)  Time  and  Place  of  Liquidation. — Liquidation  of  the  duties  is  required  by 
law  to  be  made  when  the  entries  are  made.-^  By  the  customs  acts  of  the  United 
States,  except  as  otherwise  expressly  provided,  duties  on  imported  goods  are  to 
l3e  assessed  and  paid  at  the  first  port  of  entry,-^  unless  the  port  of  destination 
of  the  merchandise  is  one  of  those  mentioned  in  the  statute  as  ports  at  which 
liquidation  of  duties  may  be  made.^*^ 

(4)  Notice  of  Liquidation. — Under  the  "act  to  increase  duties  on  imports." 
etc.,  passed  June  30,  1864,  the  collector  is  under  no  obligation  to  give  notice  to 
the  importer  of  his  liquidation  of  duties  on  merchandise  imported.  The  im- 
porter who  makes  the  entries  is  under  obligation  himself,  if  he  wishes  to  appeal 
from  it,  to  take  notice  of  the  collector's  settlement  of  them."^! 


■customs  ofificers  under  the  statute  for  the 
purpose  of  levying  duties  thereon  is,  in 
the  absence  of  fraud  on  the  part  of  the 
officers,  conckisive  on  the  importer,  and 
that  §§  2931  and  3011  of  the  Revised 
Statutes,  which  give  the  right  of  appeal 
to  the  secretary  of  the  treasury,  when 
<iuties  are  alleged  to  have  been  illegally 
or  erroneously  exacted,  and  the  right  of 
trial  by  jury  in  case  of  adverse  decision 
by  the  secretary  of  the  treasury,  do  not 
relate  to  alleged  errors  in  the  appraise- 
ment of  goods."  Oelbermann  v.  Merritt, 
123    U.    S.    356,    361,    31    L.    Ed.    164. 

25.  Act  making  decision  of  appraiser 
final  is  valid. — Auffmnrdt  r.  Hedden,  137 
U.   S.  310,  34  L.   Ed.  674. 

In  Auffmordt  t'.  Hedden,  137  U.  S.  310, 
'34  L.  Ed.  674,  it  was  said:  "The  govern- 
ment has  the  right  to  prescribe  the  con- 
ditions attending  the  importation  of 
goods,  upon  which  it  will  permit  the  col- 
lector to  be  sued.  One  of  those  condi- 
tions is  that  the  appraisal  shall  be 
regarded  as  final.  *  *  *  The  provision 
as  to  the  finality  of  the  appraisement  is 
virtually  a  rule  of  evidence  to  be  ob- 
served in  the  trial  of  the  suit  brought 
against  the  collector."  Muscr  7'.  Magono, 
155  U.   S.  240.  247.  39   L.   Ed.   ^?,:^. 

26.  What  is  meant  by  "liauidated." — 
Merritt  v.  Cameron,  137  U.  S.  542.  544. 
34  L.   Ed.  772. 

27.  United  States  7'.  IMorrison.  179  U. 
S.  456,  463,  45  L.  Ed.  275  (holdincf  that 
lieads  threaded  were  dutiable  at  a  higher 
Tate    ihan    beads    unthreaded). 


28.  Time  of  liquidation. — Westray  v. 
United  States,  18  \\'all.  322,  21  L.  Ed.  763. 

29.  Duties  must  be  paid  at  port  of  first 
entry. — United  States  7'.  Vowell,  5  Cranch 
368,  3  L.  Ed.  128;  Meredith  v.  United 
States,  13  Pet.  486,  494,  10  L.  Ed.  258; 
Hartranft  v.  Oliver,  125  U.  S.  525,  31  L. 
Ed.  813;  Saltonstall  v.  Russell,  152  U.  S. 
628.   631,   38   L.   Ed.   576. 

30.  Saltonstall  v.  Russell,  152  U.  S.  628, 
38    L.    Ed.    576. 

For  the  purpose  of  encouraging  and 
facilitating  commerce,  by  exempting  the 
importer  from  the  payment  of  duties  un- 
til he  is  ready  to  bring  his  goods  intti 
market,  provision  has  been  made  by 
which  merchandise  imported  at  certain 
ports,  appearing  to  be  consigned  to  one  of 
the  ports  afterwards  named  in  the  statute, 
may  be  entered  for  warehouse  and  imme- 
diate transportation,  and  examined  anfi 
the  duties  estimated  at  the  port  of  first 
arrival,  but  the  appraisement  and  liqui- 
dation of  duties  made  at  the  port  of  des- 
tination. Rev.  Stat.,  §§  2900-2997;  Acts  of 
June  10,  18S0,  c.  190;  21  Stat.  174;  Febru- 
ary 23,  1887,  cc.  2U5,  218;  24  Stat.  411,  414. 
Saltonstall  7'.  Russell,  152  U.  S.  628,  631, 
38   L.    Ed.    576. 

31.  Nr<ice  to  importer  of  liauidation 
unneccessary. — W'cstrav  7'.  United  States. 
18  Wall.  322,  21  L.  Ed.  763,  distinguished 
in  Davies  7-.  Miller,  130  U.  S.  284,  290, 
32   L.    Ed.   932. 

Since  the  claim  of  the  government  upon 
the  goods  is  in  the  nature  of  a  proceed- 
ing   in    rem,   the    claimant,    owner,    or    im- 
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(5)  Binding  Effect  of  Appraisement. — If  the  appraisement  remains  unques- 
tioned, the  collector  is  bound  to  proceed  thereon.-' - 

b.  Rcliqnidation — (1)  After  first  Liquidation  and  Payment  of  Duties. — In 
the  absence  of  fraud,  the  first  licjuidation  is  final  and  conclusive  as  against  all 
the  parties  after  the  expiration  of  one  year  from  the  date  of  entry,  and  there- 
after no  reliquidation  can  be  had,  where  it  does  not  appear  "that  such  second 
liquidation  was  based  at  all  upon  any  increase  of  the  values  of  the  goods  from 
the  invoice  values;  or  that  such  disallowance  of  the  discount  and  such  change 
of  the  rate  of  duty  were  matters  which  depended  upon  any  increase  in  the  ap- 
praised values  of  the  goods,  or  were  matters  at  all  involved  in  any  proper  action 
of  the  local  appraiser  in  appraising  the  goods,  or  were  matters  which  could  not 
have  been  finally  acted  upon  by  the  collector  at  any  time  within  a  year  from  the 
date  of  the  original  entry  as  well  as  at  any  other  time,  and  without  reference  to 
any  increase  in  the  appraised  values  of  the  goods. "^-^ 

(2)  To  Make  Actual  Value  in  United  States  Currency  Correspond  imth  Ac- 
tual Value  of  Goods. — Although  under  act  of  August  27,  1894  (28  Stat,  at  L. 
509,  552,  ch.  349,  §  25),  the  collectors  would  be  bound  to  estimate  the  value  of 
a  cargo  invoiced  in  rupees  by  the  bullion  of  the  rupee  when,  in  the  invoice,  rupee 
meant  a  certain  fraction  of  a  pound,  yet  when  the  secretary  has  satisfactory  evi- 
dence of  that  state  of  facts,  under  the  proviso  of  §  25,  he  is  authorized  to  order 
a  reliquidation  in  order  to  make  the  value  in  United  States  currency  corresponcJ 
with  the  actual  value  of  the  goods.  And  in  the  construction  of  such  a  section 
as  this  the  court  has  a  right  to  consider  public  facts  of  history  which  must  have 
been  before  the  secretary's  mind  and  within  the  contemplation  of  congress  in 
enacting  that  section,  although  such  facts  were  not  proved  in  the  case.^'* 

(3)  Action  to  Recover  Further  Duties. — In  an  action  by  the  United  States 
against  an  importer  under  §§  3011  and  2931  to  recover  further  duties  assessed 
upon  a  reliquidation,  the  defendant  may  show,  as  a  defense,  that  the  further 
duties  were  illegally  assessed.^^ 

c.  Payment  and  Discharge  of  Duties — (1)  In  General. — By  the  act  of  im- 
porting, an  obligation  to  pay  the  duties  is  incurred.  The  obligation  springs  out 
of  the  statutes  which  impose  duties.  And  if  the  defendant  be  the  owner  or  im- 
porter of  the  goods  imported,  an  action  of  debt  will  lie  to  recover  the  duties.3<5 

(2)  Nature  of  Claim. — The  duties  upon  all  goods  imported  constitute  a  per- 
sonal debt  due  to  the  United  States  from  the  importer,  independently  of  any 
lien  on  the  goods,  and  any  bond  given  for  the  duties,'^'  and  the  consignee  for 
this  purpose  is  treated  as  the  owner  and  importer,^^  and  although  the  goods  are 
actually  lost  or  destroyed  before  they  become  available  to  the  owner,  yet  they 

porter  is  presumed  to  have  notice  of  every  v.    Klingenberg,    153    U.    S.    93,   38    L.    Ed. 

step    taken    therein.      Westray    v.    United  (-.47. 

States,   18  Wall.  322,  21   L.   Ed.  763.  35.      Defenses      in   action      to      recover 

32.  Duty  of  collector  to  abide  by  ap-  further  duties  assessed  upon  reliquidation. 
praisement.  —  Schoenfcld  v.  Hendricks,  — United  States  v.  Schlesinger,  120  U.  S. 
152  U.  S.  r,91.  (-.93,  38  L.  Ed.  601.  109,   30   L.    Ed.   607. 

33.  No  reliquidation  after  expiration  o;  gg  j^^^y  ^^  pay.— Stockwell  v.  United 
year.— Beard  v.  Porter,  124  U.  S.  437,  442,  g^^^^      ^3  ^^    ^^^    ^q  ^    ^^    49 j 

"  st    Reliquidation     to    make      value     of  ,  ^7     Duties    constitute  a    persona     debt 

goods    in    iur    currency    correspond    with  ^f.^he  United  States.-^Icrcd,th  z'.  United 

their     actual     value.-United      States      v.  States,  13  1  ct.  4bO,  10  L.Ed.  258.             . 

Whitrid^c.    197   U.    S.    135,   49   L.    Ed.   696.  ^  Ip     the    exposition     of    statutes     laymg 

If   the   decision   of  the   secretary   of   the  duties    it  has   been   a  common  rule   of  in- 

treasury  under  §  25  of  the  act  of  August  terpretation,    derived    from    the    principles 

27    1894,   ch.   349,  was   based   on   a   finding  ^^  the  common  law,  that  where  the  duty 

as  to  the   metal   of  the   rupee;  that  is   to  >^  charged  on  the  goods,  the  meanmg  is, 

say,  as  to  the  value  on  April   19,   1900,  in  hat  it  is  a  personal  charge  on  the  owner, 

fractions    of    a    gold    dollar,    of    the    silve.  7./^%°"     °^f?,  F?t  J^^^f\     v'^A 

contained  in  the  coin,  it  would  seem  that  U"'ted  States,  13  Pet.  486,  493,  10  L.  Ed. 

such   a   finding  would  not  be   open   to   re-  '-^^• 

view.     United   States  v.  Whitridge.  197  U.  38.     :Meredith   v.   United    States,    13    Pet. 

S.  135.  49  L.  Ed.  696,  citing  United   States  486,    10    L-    Ed.   258. 
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are  still  made  a  personal  charge  against  the  importer. ■"»  Therefore,  it  follows  as 
a  corollary  from  the  foregoing  that  the  debt  due  to  the  United  States  for  duties 
on  imported  merchandise,  was  not  extinguished,  by  the  giving  of  bonds,  with 
surety,  for  the  same,  when  such  bonds  were  allowable  prior  to  the  warehouse 
acts.4<> 

(3)  When  Right  to  Exact  Payment  of  Duties  Accrues. — From  the  moment 
of  the  arrival  of  the  goods  within  the  limits  of  the  port  the  duties  become  pay- 
able as  upon  imported  merchandise.-* ^  But  to  constitute  an  importation  so  as  "to 
atlach  the  right  to  duties,  it  is  necessary,  not  only  that  there  should  be  an  arrival 
within  the  limits  of  the  United  States,  and  of  a  collection  district,  but  also  within 
the  limits  of  some  port  of  entry,^^  fQj-  nothing  is  imported  till  it  comes  within 
the  limits  of  a  port.-^^  But  to  the  general  rule  that  goods  are  not  regarded  as 
having  been  imported  into  the  United  States  until  the  vessel  has  arrived  at  some 
one  of  our  ports  with  intent  to  unload,  there  exists  one  well-founded  exception 
based  upon  the  statute  which  provides  that  "where  a  ship  or  vessel  shall  be  pre- 
vented by  ice  from  getting  to  the  port  or  place  at  which  her  cargo  is  intended 
to  be  delivered,  the  collector  of  the  district  may  receive  the  report  and  entry  of 
such  ship  or  vessel,  *  '■'  '■■'  and  grant  a  permit  for  unlading  or  landing  the  c^oods 
imported,  at  any  place  within  his  district,  which  shall  appear  to  him  most  con- 
venient and  proper."-*^ 

(4)  Medium  of  Payment. — Custom  duties  are  payable  in  gold.-*^ 

with  the  31st  of  December,  1807,  was  not 
chargeable  upon  a  cargo  which  arrived 
within  the  collection  district,  before  that 
day,  but  did  not  arrive  at  the  -port  of 
entry,  until  the  1st  of  January,  1808. 
United  States  v.  Vowel),  5  Cranch  368,  .'! 
L.   Ed.   128. 

42.  United   States  v.   Vowell,   5   Cranch 
368,  3  L.  Ed.  128;  Arnold  v.  United  States.' 
9  Cranch   104,  ]-^0,  ?,   L.    Ed.   671. 

Vessels  merely  passing  between  co- 
terminous waters.— The  Apolloii,  9  Wheat 
362,  6  L.   Ed.   111. 

Goods  outside  limit  of  port  are  not  im- 
ported.—United  States  -J.  Vowell,  5 
Cranch  368,  3  L-  Ed.  128;  Arnold  i-. 
United  States,  9  Cranch  104.  3  L.  Ed.  671. 

"Decided  cases  to  that  effect  are  quite 
numerous  and  decisive,  as  applied  in  con- 
troversies involving  the  inquiry,  whether 
the  goods  imported  in  a  given  case  are 
affected  by  a  new  law  or  the  repeal  of 
an  old  one,  whereby  import  duties  are  in- 
creased or  diminished."  United  States  f. 
Vowell,  5  Cranch  368,  372,  3  L.  Ed.  12S; 
Meredith  v.  United  States,  13  Pet.  486, 
494.  10  L.  Ed.  2.'j8:  Harrison  v.  Vose,  9 
Ilow,  372,  381.  13  L.  Ed.  179;  Waring  v. 
The  Mayor,  8  Wall.  110,  120,  19  L.  Ed. 
342. 

43.  Goods  not  imported  until  arrival  in 
port, — Harrison  j'.  Voso.  9  How.  372,  i:i 
L.  Ed.  179;  Marriott  r.  Rrune,  9  How 
619,  13  L.  Ed.  282,  both  cited  in  Lawdrr 
7:  Stone,  187  U.  S.  281,  283.  47  L.  Ed.  17S 
(rotten  and  worthless  pineapples  thrown 
overboard  before  the  vessel  reached  this 
country    are    not    "imported"). 

44.  Exceptions   to    general   rule War- 

incT  f.  The   Mavor,  S  Wall.   110,   120,  19   I, 
Ed.    342. 

45.  Customs  duties  are  payable  in  gold. 
— Davies  z-.  Arthur,  96  U.  S.  148,  l.'iO,  24 
L.  Ed.  758. 


39.  Loss  or  destruction  of  goods  does 
not  discharge  importer. — Meredith  v. 
United   States,   13   Pet.  486,  10   L.   Ed.  258. 

Especially'  since  the  revenue  laws  pro- 
vide that  the  goods  deposited  shall  be 
kept  by  the  collector,  at  the  expense  and 
risk  of  the  party  on  whose  account  they 
have  been  deposited.  Meredith  v.  United 
States,   13    Pet.   486.    10   L.    Ed.   258. 

40.  Claim  for  duties  not  extinguishes 
by  giving  bond  for  duties. — Meredith  v. 
United  States,   13   Pet.   486,  10   L.   Ed.  258. 

41.  At  what  time  duties  become  payable. 
— Dooley  v.  United  States,  1S3  U.  S.  155, 
46  L.  Ed.  128,  citing  United  States  v. 
Vowell,  5  Cranch  368,  3  L.  Ed.  128;  Arnold 
V.  United  States,  9  Cranch  104,  3  L.  Ed. 
671;  Meredith  v.  United  States,  13  Pet. 
486,   10   L.   Ed.   258. 

This  is  the  established  rule,  adopted  by 
the  government,  in  all  cases  where  there 
has  been  a  new  act  passed,  increasing  or 
diminishing  the  duties  to  be  paid  on  goods 
imported  after  a  specified  period.  Mere- 
dith z'.  United  States,  13  Pet.  486,  10  L. 
Ed.  258;  Hartranft  v.  Oliver,  125  U.  S. 
525,    527.    31    L.    Ed.    813. 

But  although  the  duties  thus  accrue 
to  the  government,  as  a  personal  debt  of 
the  importer,  upon  the  arrival  of  the  goods 
in  the  proper  port  of  entry;  yet  it  is  but 
a  debitum  in  praesenti  solvendum  in 
futuro,  ac^rding  to  the  requisitions  of 
the  revenue  collection  act  of  the  2d  of 
March,  1799,  chT  128;  and  therefore,  if  > 
deposit  of  the  goods  is  made  by  the  im- 
porter, or  a  bond  is  given  by  him  for  the 
duties,  pursuant  to  the  provisions  of  that 
act.  the  importer  is  entitled  to  the  full 
credit  allowed  by  that  act.  Meredith  ?'. 
United  States,  13  Pet.  486,  494,  10  L.  Ed. 
258. 

But  as  duties  upon  goods  imported  do 
not  accrue,  until  their  arrival  at  the  port 
of  entrv.  the  dutv  upon  salt,  which  ceased 
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(5)  Time  of  Payment. — Under  former  statutes,  since  repealed,  duties  might 
be  paid  at  the  time,  or,  what  was  more  usual,  they  might  be  secured  to  be  paid 
by  depositing  the  amount  in  gold  with  the  collector,  subject  to  an  equitable  ad- 
justment when  the  duties  were  liquidated  and  the  correct  amount  of  the  same 
was  ascertained  by  such  subsequent  proceedings  as  were  prescribed  by  law  for 
that  purpose.-*^ 

(6)  Terms  of  Payment. — Under  revenue  act  of  August  4,  1790,  §  41,  where 
the  real  owner  of  goods  had  collusively  transferred  the  property  to  a  third  per- 
son, in  order  to  obtain  credit  at  the  custom  house,  when  he  had  a  bond  there 
due  and  unpaid,  it  was  held  that  the  collector  might  lawfully  refuse  to  allow 
him  such  credit.'*'^ 

(7)  Liability  of  Assignees. — In  an  action  by  the  United  States  against  as- 
signees of  the  importers  to  recover  by  them  the  amount  of  duties  due  from  their 
assignors  to  the  United  States,  it  was  held  that  equities  existing  between  the  im- 
porter and  the  assignees  could  not  be  set  up  in  such  suit.^^ 

(8)  Action  by  United  States  to  Recozrer  Duties. — It  has  long  been  held  that 
an  action  of  debt  lies  in  favor  of  the  government,  against  the  importer,  for  du- 
ties, w'henever,  by  accident,  mistake  or  fraud,  no  duties,  or  short  duties,  have' 
been  paid.^^ 

d.  Lien  for  Duties — (1)  E.vtent  of  Lien. — The  lien  of  the  United  States  is 
not  a  general  one,  extending  to  other  property  of  the  importer.^*' 

(2)  Effect  of  Lien — aa.  On  Possession  of  Importer. — There  is  no  doubt  that 
if  the  itnporter  has  the  general  right  and  property  in  the  goods,  that  right  draws 
after  it  a  constructive  possession,  and  the  master  of  the  ship  is  but  a  bailee, 
maintaining  the  possession  for  his  benefit.^  ^ 

bb.  Effect  of  Lien  on  Other  Conveyances. — Under  the  62d  section  of  the  act 
iA  March  2,  1799,  the  United  States  acquires  no  lien  by  reason  of  the  fact  that 
ihe  consignees  of  the  merchandise  were  indebted  to  the  United  States  on  duty 
bonds  remaining  due  and  unpaid  at  the  time  of  importation,  so  as  to  defeat  an 
assignment   of   subsequent   imports   by  the   same   consignees.^- 

(3)  Enforcement  of  Lien — aa.  Mode  of  Enforcing. — The  lien  for  duties  can- 
not, in  any  case,  be  enforced  by  a  libel  of  information  in  the  admiralty;  the 
revenue  jurisdiction  of  the  district  courts,  proceeding  in  rem,  only  extending  to 
tases  of  seizures  for  forfeitures  under  laws  of  impost,  navigation  or  trade  of 
the  United  States.^^ 

bb.  Against  JJliom  Enforceable. — It  is  doubtful  whether  such  lien  can  be  en- 
forced against  a  bona  fide  purchaser,  without  notice  that  the  duties  were  not 
paid  or  secured.'^'* 

46.  Time  for  making  payment  of  duties,  pose  of  maintaining  their  lien  for  duties; 
— Kimball  z\  Collector,  10  Wall.  436,  447,  that  possession  is  not  adverse  to  the  title 
Ki   L.    Hd.   964.  of    the    importer.      Conard    f.    Pacific    Ins. 

47.  When  credit  will  be  denied  an  im-  Co..  6  Pet.  26:2,  S  L.  Ed.  392. 

porter. — Olney  v.    Arnold,    3    Dall.    308,    1  52.    Effect  or  lien  on  other  conveyances. 

..    Ed.   614.  —Harris  v.  De  Wolf,  4  Pet.  147,  7  L.  Ed. 

48.  Liability  of  assignees  for  payment  811,  citing  and  following  Harris  t'.  Dennie, 
of   duties.— Meredith   v.   United    States,   13  3  Pet.  292.  7  L.  Ed.  6S3. 

Pet.   4S6,   10  L.    Ed.   2.58.  53.    Lien  cannot  be  enforced  by  a  libel. 

49.  Action  by  United  States  to  recover  — United  States  v.  3.">0  Chests  of  Tea,  12 
duties. — Meredith  r.  United  States,  13  Pet.       ^^11eat.    486,    6    L.    Ed.    702. 

[f<r>.  494.   10  L.   Ed.  2.")S.  But  a  suit  at  common  law  may  he   in- 

50.  The  United  States  have  no  general  stitutcd  in  the  district  or  circuit  courts, 
lien  on  merchandise,  tlie  property  of  the  in  the  name  of  the  United  States,  founded 
importer,  for  duties  due  by  him  upon  upon  their  legal  right  to  recover  the  pos- 
other  importations.  Harris  v.  Dennie,  3  session  of  goods  upon  which  they  have  a 
Pet.   292,   302.   7   L.    Ed.   683.  lien  for  duties,  or  to  recover  damages  for 

51.  Effect  if  lien  on  possession  of  im-  the  illegal  taking  or  detaining  the  same, 
porter. — Conard  v.  Pacific  Ins.  Co.,  6  Pet.  United  States  z:  3.50  Chests  of  Tea,  12 
262,  8   L.   Ed.  392.  Wheat.  486,  6  L.   Ed.  702. 

There    is    no    pretense    to    say   that    tiie  54.   Quaere,  whether  lien  can  be  enforced 

property  of  the  importer  in  the  goods  is  against     bona     fide      purchaser.  —  United 

divested    by    any    possession    subsequently  States    z'.    3.50    Chests    of    Tea,    12    Wheat, 

taken   by  the   United   States,   for   the   pur-  486,    6    L.    Ed.    702. 
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(.4)  Attachment  and  Discharge  of  Lien. — The  lien  of  the  government  for  du- 
ties attaches  upon  the  articles,  from  the  moment  of  their  importation,  and  is  not 
discharged  by  the  unauthorized  and  illegal  removal  of  the  goods  from  the  cus- 
tody of  the  custom-house  officers.''-^ 

(5)  Pnorities. — No  creditor  of  the  importer  can,  by  any  attachment  or  proc- 
ess, take  goods  imported  into  the  United  States,  upon  their  importation,  out  of 
the  possession  of  the  United  States,  until  the  lien  of  the  United  States  for  the 
duties  accruing  thereon  is  (actually  discharged,  either  by  payment  of  the  duties, 
or  by  giving  security  therefor,  according  to  the  requirements  of  the  law  on  the 
part  of  the  importer. -^c 

9.  Additional  or  Countervailing  Duties — a.  Time  of  Taking  Effect  of 
Statute. — The  double  duties  imposed  by  the  act  of  July  1st,  1812,  accrued  u»on 
goods  which  arrived  within  a  collection  district  on  that  day."'" 

b.  Importation  of  Goods  Produced  beyond  Cape  of  Good  Hope. — Under  the 
6th  section  of  the  act  of  March  3d,  1865,  which  enacted  that  "there  shall  be 
hereafter  collected  and  paid  on  all  goods,  wares,  and  merchandise,  of  the  growth 
or  produce  of  countries  east  of  the  Cape  of  Good  Hope  (except  raw  cotton  and 
raw  silk  as  reeled  from  the  cocoon,  or  not  further  advanced  than  tram,  thrown, 
or  organzine),  when  imported  from  places  we§t  of  the  Cape  of  Good  Hope,  a 
duty  of  ten  per  centum  ad  valorem,  in  addition  to  the  duties  imposed  on  any 
such  article  when  imported  directly  from  the  place  or  places  of  their  growth  or 
production,"  a  duty  of  ten  per  cent  was  chargeable  on  such  goods,  etc.,  when  im- 
ported from  places  west  of  the  cape,  though  the  same  goods  be  freed  from  duty, 
when  imported  from  the  place  of  their  growth  or  production,  east.^^  Under  §  3 
of  the  act  of  June  6,  1872  (17  Stat.  232),  it  was  held  that  countries  "beyond  the 
Cape  of  Good  Hope"  and  countries  "east  of  the  Cape  of  Good  Hope"  meant 
countries  with  which,  at  that  time,  the  United  States  ordinarily  carried  on  com- 


55.  Attachment  and  discharge  of  lien. — 

United    States    v.    350    Chests    of    Tea,    12 
Wheat.   486,  6  L.   Ed.  703. 

56.  Lien  of  United  States  superior  to 
all  other  claims. — Harris  v.  Dennie,  3  Pet. 
292,  7  L.  Ed.  683,  cited  in  Taylor  v. 
Carryl,  20  How.  583,  596,  15  L.  Ed.  1028, 
distinguished  in  Conard  v.  Pacific  Ins. 
Co.,   6   Pet.   262,   8   L.    Ed.   392. 

Attachment  of  dutiable  goods  by  state 
officer.— See  the  title  ATTACHMENT 
AND   GARNISHMENT,  vol.  2,  p.  674. 

Admissions  of  custom  officers  deroga- 
tory to  title  of  United  States  are  not 
binding. — Harris  v.  Dennie,  3  Pet.  292,  7 
L.    Ed.   683. 

57.  When  act  levying  additional  duties 
gees  into  effect. — Arnold  v.  United  States, 
9  Cranch  104,  119,  3  L.  Ed.  671.  approved 
in  Burcress  v.  Salmon,  97  U.  S.  381,  384, 
24   L.   Ed.   1104.      Sec  the   title  TIME. 

58.  Importation  of  goods  produced  be- 
yond Cape  of  Good  Hope. — Sturges  v. 
Collector,  12  Wall.  19,  20  L.  Ed.  255,  cit- 
ing Hadden  v.  Collector,  5  Wall.  107, 
112,  18  L.  Ed.  518,  followed  in  Powers  v. 
Comly,  101  U.  S.  789,  790,  25  L.  Ed.  805; 
Russell  V.  Williams,  106  U.  S.  627,  27  L. 
Ed.  220. 

Act  not  repealed  by  act  of  December, 
lg70.— ];Lussell  v.  Williams,  106  U.  S.  627, 
27  L.  Ed.  220,  reconciling  Gantier  v.  Ar- 
thur,  104  U.    S.   345.   26    L.    Ed.    773. 

On    the    14th    of    July,    1862,    congress 
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passed  "An  act  increasing  temporarily  the 
duties  on  imports,  and  for  other  pur- 
poses." The  fourteenth  section  of  the  act 
provided  that  after  the  first  day  of  Au- 
gust, 1862,  "there  shall  be  levied,  col- 
lected, and  paid  on  all  goods,  wares,  and 
merchandise  of  the  growth  or  produce  of 
countries  beyond  the  Cape  of  Good  Hope, 
when  imported  from  places  this  side  of 
the  Cape  of  Good  Hope,  a  duty  of  ten  per 
cent  ad  valorem,  and  in  addition  to  the 
duties  imposed  on  any  such  articles  when 
imported  directly  from  the  place  or  places 
of  their  growth  or  production."  Upon 
the  construction  of  the  section,  held,  that 
the  latter  cause  does  not  qualify  the  gen- 
eral language  of  the  first  clause  "on  all 
goods,  etc.,"  so  as  to  exclude  from  it  the 
articles  previous!}'  exempt.  It  only  provides 
that  the  duty  laid  by  the  first  clause  shall 
be  in  addition  to  existing  duties  imposed 
on  such  articles  when  imported  directly 
from  their  places  of  growth  or  production; 
in  other  words,  tliat  such  articles  as  al- 
ready pay  a  duty  when  imported  directly 
from  these  places  sliali  pay  a  further  duty 
if  imported  from  places  this  side  of  the 
cape;  its  object  being  to  increase  the  duty 
upon  the  articles  when  not  imported  di- 
rectly from  their  places  of  growth  or  pro- 
duction, 'i'lie  words  "any  such  articles" 
do  not  mem  all  the  articles  embraced  in 
the  first  clause,  but  only  such  of  them  a'S 
were  already  subject  to  duty.  Iladdi  i  v. 
Collector,   5   Wall.    107,   18   L.    Ed.   518. 
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mercial  intercourse  by  passing  around  that  cape.^'^  The  section  in  question  does 
not  make  a  discrimination  in  favor  of  the  ports  of  the  Pacific,  and  thus  con- 
travene that  clause  of  the  constitution  which  requires  that  "all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States."  The  terms  "be- 
yond the  Cape  of  Good  Hope"  are  employed  as  descriptive  of  the  locality  of 
certain  countries,  not  their  relative  position  with  respect  to  ports  of  import. 
They  indicate  the  locality  of  certain  countries  with  reference  to  the  position  of 
the  lawmakers  at  the  national  capital.^*^  Nor  was  this  act  in  conflict  with  the 
treaty  between  the  United  States  and  Persia.  "It  is  only  when  their  products 
are  first  exported  to  some  place  west  of  the  cape,  and  from  there  exported  to 
the  United  States,  that  the  additional  duty  is  imposed.  Under  such  circum- 
stances, the  importation  into  the  United  States  is  not,  commercially  speaking, 
from  Persia,  but  from  the  last  place  of  exportation."'' i 

c.  Articles  Subject  to  an  Export  Bounty. — Articles  or  merchandise  on  which 
an  export  bounty  is  paid  by  the  country  from  which  exported,  are  subject  to  an 
additional  duty  when  imported  to  the  United  States.^^ 

1.  Bonds  Exacted  from  Importers — 1.  Bond  Conditioned  Not  to  Re- 
land  Goods  Imported  to  Be  Reshipped. — Formerly  a  bond  was  exacted  from 
importers,  conditioned  that  merchandise,  imported  into  the  United  States,  and 
then  reshipped  in  order  to  export  the  same,  should  not  be  relanded  at  any  port 
or  place  within  the  United  States.*53 

2.  Transportation  Bond. — The  revenue  laws  provide  that  merchandise  im- 
ported from  a  foreign  port,  but  consigned  to  one  of  the  ports  afterwards  named 
in  the  statute,  may  be  entered  at  the  first  custom  house  in  the  same  manner  as 
required  in  cafe  of  the  entry  of  goods  imported  for  consumption,  and  the  offi- 
cers of  the  customs  at  that  port  are  required  to  proceed  to  assess  the  custom 
duties  in  the  same  way  as  if  the  merchandise  had  been  destined  for  sale  or  con- 
sumption in  that  market.  Payment  of  the  duties,  however,  is  not  required  to 
be  made  at  the  port  of  first  arrival,  but  the  importer  is  required  to  give  a  bond, 
called  a  transportation  bond,  conditioned  that  the  packages  described  in  the  in- 
voice shall,  within  a  specified  time,  be  delivered  to  the  surveyor  and  acting  col- 
lector of  the  port  of  destination.  Due  notice  of  the  proceedings  is  then  given  by 
the  collector  of  the  port  where  the  duties  were  ascertained  and  assessed  to  the 
acting  collector  of  the  port  to  which  the  merchandise  is  destined.  Such  proceed- 
ings being  had,  the  vessel  may  proceed  on  her  voyage,  and  when  she  arrives  at 
the  port  of  destination  the  packages  are  placed  in  the  custody  of  the  acting  col- 
lector of  that  port,  who  receives  the  duties,  giving  notice  of  that  fact  to  the  col- 
lector of  the  port  where  they  were  ascertained  and  assessed,  and  the  collector  of 
the  latter  port  is  authorized  to  cancel  the  transportation  bond  given  by  the  im- 
porter.^''* 

59.  Meaning  of  phrase  countries  beyond  62.  Additional  duty  on  articles  that  re- 
Cape  of  Good  Hope. — Powers  v.  Comly,  ceive  an  export  bounty. — Under  the  laws 
101  U.  S.  789,  790,  25  L.  Ed.  805,  following  and  resulalions  of  Russia,  a  bounty  is  al- 
Hadden  v.  Collector,  5  Wall.  107,  18  L.  lowed  upon  the  export  of  sugar  which 
Ed.  518;  Sturges  v.  Collector,  12  Wall.  19.  subjects  such  sugar,  upon  its  importation 
20  L.   Ed.  255.  into    the    United    States,    to    an    additional 

60.  Constitutionality  of  act. — Hadden  v.  duty  equal  to  the  entire  amount  of  such 
Collector,   5  Wall.   107.   IS   L.   Ed.   518.  bounty,  under  the  act  of  congress  of  July 

61.  Act  not  in  conflict  with  treaty  be-  24,  1897,  30  Stat.  205.  Downs  v.  United 
tween  this  country  and  Persia.— Powers  States,  187  U.  S.  49r,.  500.  47  L.  Ed.  275. 
V.  Comly,  101  U.  S.  789,  791,  25  L-  Ed.  Sec  the  title  P.OUXTTES.  vol.  3.  p.  508. 
805.  63.    Verdict  and  judgment  in  action  on 

Hence    opium,    the    product   of   Persia,  bond  not  to  reland  goods  that  have  been 

imported    to    the    United    States    from    a  imported      but      reshipped. — Patterson      v. 

country  west  of  the  Cape  of  Good  Hope,  United  States,  2  Wheat.  221,  4  L.  Ed.  224. 

is    subject    to    the    additional    duty   of    ten  64.    Transportation     bond. — 4     Stat,     at 

per  cent  ad  valorem  imposed  by  the  third  Earge,  482;   Pelcher  t'.  Linn,  24  How.  508, 

section    of    the    act    of    June    6,    1872.      17  51 G,"  16    L.    Ed.    754;    Donovan    v.    United 

vStat     •'•32;    Rev.    Stat..    §   2501;    Powers    v.  States,   2,3   Wall.   383,   401,   23    L.   Ed.    104; 

Comlv,   101   U.    S.   789,   25   L.    Ed.    805.  Smith  z'.  Eield,  105  U.  S.  52,  26  L.  Ed.  1007. 
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3.  RedEuvEry  Bond — a.  In  General. — Section  2899  of  the  Revised  Statutes 
authorizes  a  bond  in  double  the  value  of  the  merchandise,  conditioned  that  it 
shall  be  delivered  to  the  order  of  the  collector  at  any  time  within  ten  days  after 
the  package  sent  to  the  public  stores  has  been  appraised  and  reported  to  the  col- 
lector. And  further  provides  that  if,  in  the  meantime,  any  package  shall  be 
opened,  except  in  the  presence  of  the  collector  in  the  manner  provided,  or  if  the 
package  is  not  delivered  to  the  order  of  the  collector,  according  to  the  condition 
of  the  bond,  it  shall  in  either  case  be  forfeited-^^^  And  §  961  of  the  Revised  Stat- 
utes does  not  protect  against  the  enforcement  of  this  penalty.^*^ 

b.  Requisites  and  Validity  of  Bond. — It  seems  to  be  well  settled  that,  although 
the  bond  given  under  §  2899  is  not  strictly  in  conformity  with  the  statute,  if  it 
does  not  run  counter  to  the  statute  and  is  neither  malum  prohibitum  nor  malum 
in  se,  it  is  a  valid  bond,  although  not  in  terms  directly  required  by  the  statute."" 

c.  Measure  of  Recovery. — Where  a  bond  given  under  §  2899  of  the  Revised 
Statutes  provides  for  the  return  of  any  required  package  in  an  unopened  con- 
dition or  the  payment  of  double  its  value  as  a  condition  of  being  discharged 
from  the  full  penalty  of  the  bond,  the  measure  of  recovery  is  for  the  stipulated 
sum,  that  is  double  the  value  of  the  package  ordered  to  be  returned,  and  the  gov- 
ernment is  not  limited  to  the  damages  actually  proved. ^^ 

4.  Bond  for  Payment  of  Duties — a.  In  General — By  the  62d  section  of  the 
act  of  March  2,  1799.  and  prior  to  the  warehouse  acts,  the  duties  upon  all  goods 
imported,  and  subject  thereto,  were  to  be  paid,  or  secured  to  be  paid,  before  a 
permit  to  land  them  could  be  granted.  If  the  importer  elected  not  to  pay  them, 
he  was  at  liberty  to  secure  them,  by  bond,  with  one  or  more  sureties,  to  the  satis- 
faction of  the  collector,  or  the  collector  might  accept  his  own  bond,  without 
sureties;  but  in  the  latter  case,  the  goods  themselves  must  be  deposited  with  the 
proper  custom  house  officer  pointed  out  in  the  section.  These  provisions  apply, 
thus  far,  to  all  kinds  of  goods.*'^ 

b.  Mode  of  Securing  Duties  upon  Teas. — Under  the  62d  section  of  the  act.  in 
the  case  of  teas,  the  duties  are  "secured  to  be  paid,"  in  the  sense  of  the  law,  by 
the  single  bond  of  the  importer,  accompanied  by  a  deposit  of  the  teas  imported, 
to  be  kept  under  the  lock  and  key  of  the  inspector,  and  subject  to  the  control  of 
the  collector  and  naval  officer,  until  the  duties  are  actually  paid,  or  otherwise 
secured ;  and  no  forfeiture  is  incurred,  under  the  58th  section,  by  the  removal 
and  concealment  of  the  goods  on  which  the  duties  have  been  thus  "secured  to 
be  paid."''^' 

c.  Right   of  Importer  to  Demand  Bond. — Rejection  of   a  bond   for  duties  is 

65.  Redelivery  bond. — United  States  v.  of  a  bond.  United  States  v.  Dieckerhoff, 
Dieckerhoff,  202   U.   S.   302,  310,   50   L.   Ed.       202  U.   S.   302,  311,   50  L.   Ed.   1041. 

^^^1;    .       ,      .                            ,           ,      ,      .  66.      Enforcement     of    penalty.— United 

Obviously,  ina  country  where  the  busi-  States  v.  Dieckerhoff.  202  U.  S    302,  50  L 

ness    of    importing    goods    has    become    so  ]?(]     jo41 

vast,    as    is    now    the    case    in    the    United  g,     Requisites  and  validity  of  bond.^- 

ar^^oirard'''hSfd'Zr;Si.'%S,;^na!  JjT'Kcl'^r.'n"',?'^^""."-^-,^"-,"'- 

.ion       The    law    has,    therefore,    provided  Z^  ^^^f  :^"l-  ^^'H^TC  SCtu 

for   the   detention   usually   of  one   package  .        •  .          ^v.    i-.u.    luti. 

in    ten    of   an    importation,   and   given    the  68^  Measure  of  recovery.— United  States 

privilege  to  the  importer  of  removing  the  ^'-    D'cckerhoff,    202    U.    S.    302.    50    L.    Ed. 

rest_  of  the   goods,   but   to   be   held    intact  ^!!t^'^'^'l'"^pY  ''-^'   ^"    ^^'■"^'■^^-    '^^^   U.    S. 

subject    to    the    right    of   the    government.  "*'''''   '^^   ^-    '^''-   '^''^^■ 

if  an  examination  of  the  packages  ordered  69.  Bond  for  payment  of  duties. — United 

for   insnection    shall    sugcrcst   such    course.  States    v.    3.">0    Cheats    of    Tea,    12    Wheat. 

to  require  that  other  packages  be  returned  'l^''.  493,   6  L.   Kd.   702. 

intact   for  examination,   and   if  this   statu-  As     to     goods     other     than     teas,     see 

tory    duty    is    not    performed,    it    was    the  Ignited    States    v.    350    Chests    of    Tea,    12 

intention    of   the    law    to    provide    specific  A\'heat.    486,   494.   6   L.    Kd.   702. 

damages   to    be    recovered    upon    the    non-  70.    Bond  to  secure  duties  upon  impor- 

performance   of  the   dutv   imposed,   and  to  tatin    of  teas.— I'nifed  St.ites  r  ?,r^0  Chests 

secure  a  prompt  and   faithful  discharge  of  of  Tea,   12  W'iieat.   486.  (l  L.   Ed.   702. 

which  the  statute  provides  for  the  giving 
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proper  under  the  fourth  section  of  the  act  of  August  4.  1790.  where  it  appears 
a  former  bond  for  duties  was  due  and  unsatisfied.'^ ' 

d.  Requisites  and  J'olidity — (1)  Execution  of  Bond. — In  every  case  within 
the  act  of  1799,  the  bond  for  the  duties  is  required  to  be  given  by  all  the  persons 
who  are  the  importers,  whether  they  be  partners  or  part  owners ;  and  the  col- 
lector is  not  by  law  authorized  to  take  the  separate  bond  of  one  of  the  importers, 
in  extinguishment  of  the  joint  liability  of  all.'^- 

(2)  Conditions. — It  seems  that  if  the  condition  of  the  bond  be  to  pay  $1,700, 
or  the  duties  which  may  be  ascertained  to  be  due  upon  certain  goods  imported, 
it  is  not  in  the  option  of  the  obligor  to  discharge  the  bond,  by  payment  of  the 
$1,700,  but  the  United  States  may  recover,  in  an  action  at  law  upon  that  bond, 
against  the  sureties,  the  whole  amount  of  the  duties  on  those  goods,  although  the 
duties  amount  to  more  than  the  penalty  of  the  bond."-^ 

(3)  Amount  of  Bond. — The  collector,  in  point  of  law,  had  no  right  to  demand 
a  bond  for  more  than  the  duties  at  the  rate  of  fifteen  per  cent  ad  valorem;  and 
the  plaintiffs  were  under  no  obligation  to  give  bond  in  a  greater  sum ;  and  the 
fact  of  having  fa'led  to  give  such  illegal  bond  is  not  a  circumstance  which  should 
have  lessened  the  plaintiff's  damages  nor,  in  point  of  law,  should  the  good  faith 
in  which  tiie  defendant  seems  to  have  acted,  exempt  him  from  compensatory 
damages,  in  an  action  against  a  collector  for  wrongfully  retaining  possession  of 
goods  on  which  the  duties  have  been  paid.'^"* 

(4)  Denial  of  Validity  of  Bond. — The  principal  and  his  sureties  upon  a  volun- 
tary bond  for  the  payment  of  duties  are  estopped  to  deny  its  validity.'^" 

e.  Liability  of  Sureties. — But  a  surety  upon  an  ordinary  bond  for  duties,  is 
only  bound  by  the  conditions  of  the  bond.  That  is  all  the  obligation  which  he 
assumes;  and  in  a  case  where  the  condition  is  in  the  alternative  the  bond  is  dis- 
charged as  to  the  surety  by  the  performance  of  one  of  its  alternative  condi- 
tions."*' 

f.  Enforcement  of  Bond — (1)  In  General. — The  act  of  congress,  §  65  d  U. 
S.  Stat.  676),  declares,  that  when  any  bond  for  the  payment  of  duties  shall  not 
be  satisfied  on  the  day  it  becomes  due,  the  collector  shall  forthwith  cause  a 
prosecution  to  be  commenced,  etc."''' 

(2)  Defenses. — While  sham  pleadings,  or  other  pretended  defenses,  are  in- 
terdicted in  an  action  on  a  bond  for  duties,  the  defendant  is  not  barred  from  any 
good  defense  against  the  suit,  founded  upon  real  and  substantial  merits."^ 

(3)  Postponement  of  Trial. — Under  the  65th  section  of  the  duty  act  of  1799. 
where  a  bond  has  been  given  for  duties,  and  errors  in  the  calculation  thereof  are 
alleged  on  affidavit,  at  the  first  term  to  which  suit  has  been  brought  on  the  bond ; 
a  delay  of  one  term  is  allowed  for  the  purposes  of  examination  and  correction. 
Where  there  is  a  real  defense  to  the  claim  on  the  bond,  an  opportunity  to  ob- 
tain evidence  by  a  continuance,  according  to  the  circumstances  of  the  case,  must 
be  given.'''^ 

g.  Payment  and  Discharge — (1)  In  General. — Where  one  of  several  partners, 
and  one  of  several  joint  importers  has  given  his  separate  bonds  for  the  duties 
due  by  law,  by  all  the  importers,  either  as  partners  or  as    part    owners,    such 

71.  Right  of  importer  to  demand  bond.  75.     Principal    and    sureties    may    deny 

— Oliiey  r.   Arnold,   3   Dall.   308,   1    L.    Ed.  validity     of      bond.— Meredith     v.     United 

614.  States,   13   Pet.   48G.   10  L.    Ed.   2.58. 

72.  All  importers  must  furnish  bond. —  76.  Liability  of  sureties  on  bond  for 
Meredith  v.  United  States,  13  Pet.  486,  duties.— Dumont  v.  United  States,  93  U. 
49.5,   10  L.   Ed.  258.  S.    142,   25    L.    Ed.   65. 

All  the  partners  were   required   to  join  77.       Enforcement      of      bond. — United 

in   the   bond    for   the    duties.      Meredith    T'.  States  v.   Hack,   8   Pet.   271,  274,   8   L.    Ed. 

United   States,   13   Pet.   486,  496,   10   L.   Ed.  941. 

258.  78.     Defenses   in   actions   on   bonds   for 

73.  Bond  with  penal  condition. — Arnold  duties. — Ex  parte  Davenport.  6  Pet.  661, 
V.   United   States,  9  Cranch   104,  3   L.    Ed.  8  L.   Ed.  537. 

671.  79.    Postponement  of  trial  to  secure  de- 

74.  Amount  of  bond. — Tracy  v.  Swart-  fenses. — United  States  v.  Phelp>,  8  Pet. 
wout.   13   Pet.  80,  9  L.   Ed.  354.  7(i0.   8    L.    Ed.    1094. 
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bonds  under  such  circumstances  do  not  amount  to  an  extinguishment  of  the  debt 
due  by  all  the  other  importers,  as  partners  or  as  part  owners. ^*^ 

(2)  Appropriation  of  Payments. — The  government  of  the  United  States  have 
a  right  to  retain  money  in  their  hands,  belonging  to  a  surety  in  a  bond  given  for 
duties,  which  is  unpaid,  until  a  suit  shall  be  terminated  for  the  recovery  of  the 
amount  of  the  duties  on  the  goods  due  by  the  importers ;  the  government  is  not 
obliged  to  appropriate  the  money  of  the  surety  to  the  satisfaction  of  the  bond, 
but  may  hold  it  as  a  security,  until  the  suit  is  determined. ^^ 

h.  Priorities. — And  in  all  cases  of  insolvency,  or  where  any  estate,  in  the 
hands  of  the  executors,  administrators  or  assignees,  shall  be  insufficient  to  pay 
all  the  debts  due  from  the  deceased,  the  debt  or  debts  due  from  the  United 
States  on  such  bonds,  shall  be  first  satisfied,  etc.^^ 

i.  Effect  of  Warehouse  Acts. — But  the  right  to  give  a  bond  for  duties  as  pro- 
vided for  by  the  act  of  1799  was  taken  away  by  the  act  of  August  30,  1842, 
which  required  that  the  duties  on  all  imported  goods,  wares,  or  merchandise, 
should  be  paid  in  cash,  or  otherwise  the  goods  should  be  stored  and  sold.^-^  Then 
the  act  of  /Vugust  6,  1846,  amended  the  act  of  1842.S-*  None  of  the  statutes  pro- 
vided for  a  deposit.  Either  the  estimated  duty  must  be  paid  in  cash  or  a  ware- 
house bond  must  be  given.  Otherwise  the  goods  could  not  be  entered,  but  would 
be  put  in  the  public  store  by  the  collector  as  unclaimed. •''*' 

5.  Ware;housEs  and  Warehouse;  Bonds — a.  In  General. — For  the  purpose  of 
encouraging  and  facilitating  commerce,  by  exempting  the  importer  from  the  pay- 
ment of  duties  until  he  is  ready  to  bring  his  goods  into  market,  provision  has 
been  made  by  which  the  goods  may  be  entered  for  warehousing  and  deposited  in 
a  bonded  warehouse  in  the  district  of  entry,  and  may  be  transported  to  a  bonded 
warehouse  in  any  other  collection  district,  and  the  payment  of  duties  postponed 
until  the  goods  are  withdrawn ;  and  they  may  be  withdrawn  for  consumption 
within  one  year  from  the  date  of  original  importation  on  payment  of  the  duties 
and  charges  to  which,  they  may  be  subject  by  law  at  the  time  of  such  with- 
drawal, or  after  that  time  and  within  three  years  from  such  date  on  payment  of 
the  duties  assessed  on  the  original  entry  and  charges,  and  ten  per  cent  addi- 
tional.^^ 


80.  Bond  given  by  partners. — ]\reredith 
V.  United  States,  13  Pet.  486,  10  L.  Ed. 
258. 

Where  the  goods  are  received  on  de- 
posit, the  whole  goods,  and  not  merely 
the  share  of  the  partner  giving  the 
bonds,  are  liable  for  the  duties.  Mere- 
dith V.  United  States,  13  Pet.  486,  495,  10 
L.    Ed.   258. 

81.  Appropriation  of  payments. — Mere- 
dith V.  United  States,  13  Pet.  486.  10  L. 
Ed.  258.  See  the  title  PAYMENT,  vol. 
9,  p.   339. 

82.  United  States  takes  prior!  y.— 
United  States  v.  Hack,  8  Pet.  271,  274,  8 
L.   Ed.  941. 

Where  auditors  in  a  domestic  attach- 
ment had  made  a  dividend,  without  no- 
tice of  the  indebtedness  of  the  defendant 
to  the  commonwealth  in  a  bond  for  du- 
ties, it  was  held,  that  the  commonwealth 
was  not  entitled  to  a  preference.  Hol- 
lingsworth  v.  ITamelin,  1  Dall.  151,  1  L. 
Ed:  77.   ■ 

But  the  priority  given  to  the  United 
States  for  the  satisfaction  of  debts  due 
to  it  on  custom  house  bonds  out  of  an 
insolvent's  or  decedent's  estate  is  not  a 
lien  debt,  but  only  entitles  the  United 
States   to  priority  of  payment  out   of  the 


general  funds  of  the  debtor.  United 
States  V.  Hack,  8  Pet.  271.  8  L.  Ed.  941. 
citing  United   States   v.    Fisher,   2   Cranch 

358,  2    L.    Ed.    304. 

83.  Effect  of  warehouse  acts. — Barney 
V.   Rickard,  157  U.   S.  352,  39  L.   Ed.  730. 

84.  Act  of  August,  1846,  was  the  first 
warehouse  act. — Barnev  v.  Rickard,  157 
U.    S.    352,   359,   39   L.    Ed.   730. 

By  the  act  of  .August  6,  1846.  c.  84,  9 
Stat.  53,  the  right  to  secure  the  duties 
was  restored  in  case  of  entries  for  ware- 
housing, by  giving  bond  in  double  the 
amount  of  the  duties  as  estimated.  Bar- 
nev V.  Rickard,  157  U.  S.  352,  358,  39  L. 
Ed.  7^0.  .^nd  see.  also.  Tremlett  v. 
Adams.  13  How.  295,  303.  14  L.  Ed.  152. 

85.  Barney   v.    Rickard,    157   U.    S.    352. 

359,  39    L.    Ed.    730. 

86.  The  warehouse  acts.— Rev.  Stat.,  §§ 
2962,  2970.  .".Ooo.  :!()()  1;  Tremlett  v.  .'Xdams, 
13  How.  295,  303,  14  L.  Ed.  152;  Wcstrav 
7'.  United  States.  IS  Wall.  322,  21  L.  Ed. 
763;  Fabhri  v.  Murphy,  95  U.  S.  191.  24 
E.  Ed.  468;  Saltonstall  v.  Russell,  152  U. 
S.  628,  631.  38  L.  Ed.  576;  Barney  v.  Rick- 
ard, 157  U.  S.  352.  358.  39   L.   Ed.  730. 

For  a  long  time  the  statutes  have  al- 
lowed goods  imported  to  be  stored  under 
the    warehouse    acts,    in    the    public   stores 
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b.  Time  for  Ascertaining  Diirties. — But  both  the  duties  and  expenses  are  re- 
quired to  be  ascertained  at  the  time  of  the  entry  of  the  goods  for  warehousing 
and  the  duties  and  charges  are  to  be  secured  by  the  bond  of  the  owner,  importer, 
or  consignee,  with  surety  or  sureties  to  the  satisfaction  of  the  collector,  the  goods 
being  at  all  times  subject  to  the  orders  of  the  depositor,  upon  the  payment  of 
the  proper  duties  and  expenses.^"  Ordinarily  the  duties  finally  liquidated  were 
the  same  as  those  originally  estimated,  but  the  collector  might  for  various  rea- 
sons find  that  the  estimated  duty  had  to  be  changed,  and  a  further  payment  or 
refund  made.^^ 

c.  Purpose  and  Object  of  Act. — In  expounding  the  warehousing  act  it  must  be 
borne  in  mind  that  it  was  not  passed  for  the  purpose  of  enabling  the  importer  to 
avail  himself  of  the  reduced  rates  of  duty.  It  is  a  part  of  the  general  and  per- 
manent system  of  revenue ;  and  its  evident  object  is  to  facilitate  and  encourage 
commerce  by  exempting  the  importer  from  the  payment  of  duties,  until  he  is 
ready  to  bring  his  goods  into  market. ^^ 

d.  What  Ports  Contemplated  by  the  Warehouse  Act. — The  right,  given  under 
the  warehousing  act  of  August  6,  1846,  is  confined  to  a  port  of  entry,  unless  ex- 
tended by  regulation  of  the  secretary  to  a  port  of  delivery. ^'^ 

e.  Withdrazval  of  Goods  from  Warehouse — (1)  In  General. — Section  20  of 
the  customs  administrative  act,  as  amended  by  the  act  of  December  15,  1902, 
provides  as  follows :  "That  any  merchandise  deposited  in  any  public  or  private 
bonded  warehouse  may  be  withdrawn  for  consumption  within  three  years  from 
the  date  of  the  original  importation  on  payment  of  the  duties  and  charges  to 
which  it  may  be  subject  by  law  at  the  time  of  such  withdrawal:  Provided,  that 
the  same  rate  of  duty  shall  be  collected  thereon  as  may  be  imposed  by  law  upon 
like  articles  of  merchandise  imported  at  the  time  of  the  withdrawal :  And  pro- 
vided further,  that  nothing  herein  shall  affect  or  impair  existing  provisions  of 
law  in  regard  to  the  disposal  of  perishable  or  explosive  articles."''^ 

(2)  Computation  of  Time. — Where  duties  are  paid  upon  merchandise  and  per- 
rriits  issued  for  its  removal  which  have  been  delivered  to  the  storekeeper,  it  is 
withdrawn  for  consumption  and  is  subject  to  duties  as  of  that  time,  although 
the  government  had  custody  of  them,  or  rather  joint  custody  of  them  with  the 
importer.  "It  is  a  mere  manual  custody,  not  claiming  any  right  over  them  or 
right  to  detain  them.  Indeed  it  may  be  said  that  the  payment  of  duties  and  the 
delivery  of  the  permit  to  the  storekeeper  operated  to  give  up  the  custody  which 
the  government  had  jointly  with  the  importer  before  the  payment  of  duties. "'■'- 
The  words  "date  of  original  importation,"  as  used  in  §  2970,  refer  to  the  exterior 
port  of  first  arrival  and  not  to  tL»:  interior  port  of  destination. ^^^ 

legally  established  at  those  ports  at  which  91.  Withdrawal  of  goods  from  ware- 
there  is  a  collector.  United  States  v.  house. — Franklin  Sugar  Ref.  Co.  v.  United 
Ellsworth,  101  U.   S.   170,  25  L.   Ed.   862.  States,  202   U.   S.  580,  582,  50   L.   Ed.   1153. 

87.  Time  when  duties  must  be  ascer-  92.  Computation  of  time.— Franklin 
tained.— Fabbri  v.  Murphy,  95  U.  S.  191,  Sugar  Ref.  Co.  i\  United  States,  202  U. 
192,  24   L.    Ed.   468.  S.  580,  583,  50  L.  Ed.  1153. 

The    ascertamment    and    liquidation    of  j„    franklin    Sugar    Ref.    Co.    v.    Uiiited 

the    duties    on     merchandise      cntcrc^l      in  States,  202   U.   S.   580,  50   L.   Ed.   1153,  the 

bond  for  warehouse  should  follow,  m  the  appellant   imported   and   entered   into   port 

regular   course   of  business,  as    soon   after  on    September    29,    1903,     certain     sugars, 

the  entry  as  is  convenient,  just  as  in  the  Permits  for  the  removal  of  all  sugars  for 
case    of    merchandise    entered    for    imme-  •    consumption     from      bonded      warehouses 

diate    consumption.      Merritt   v.    Cameron,  .^^-ere    issued    before    December    17.      Held, 

137  U.   S.  542,  550,  34   L.   Ed.  772.  that    the    appellant    was    not    entitled    to 

88.  Barney  v.  Rickard,  157  U.  S.  352,  the  20  per  cent  reduction  of  the  rates  of 
359,  39  L.   Ed.  730.  duty  imposed  by  the  act  of  July  24,  1897, 

89.  Purpose  and  object  of  act.— Trem-  although  the  sugar  was  not  actually  re- 
Ictt  V  A.dams  13  How  ''05  303  14  L  Ed.  moved  from  the  warehouse  until  after 
152     •  -             •                           •         '  December  27,   1903. 

90.  Goods  must  be  warehoused  at  port  93.  Seebergcr  v.  Schweyer,  153  U.  S. 
of  entry. — Tremlett  v.  Adams,  13  How.  609,  38  L.  Ed.  839,  citing  Hartranft  v. 
£95,  306,   14  L.   Ed.   152.                                              Oliver,   125  U.   S.   525,  31   L-   Ed.   813. 
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(3)  Payment  of  Duties  on  IVithdrazi'al — aa.  In  General. — Where  there  is  no 
change  in  the  classification,  and  no  additional  duty  is  demanded  or  collected,  the 
payment  made  at  the  time  of  entering  the  merchandise  for  consumption  is  the 
payment  of  duties,  within  the  meaning  of  §  54  of  the  act  of  October  1,  1890, 
providing:  "That  any  merchandise  deposited  in  bond  in  any  public  or  private 
bonded  warehouse  may  be  withdrawn  for  consumption  within  three  years  from 
the  date  of  the  original  importation,  on  payment  of  the  duties  and  charges  to 
which  it  may  be  subject  by  law  at  the  time  of  such  withdrawal. "-'^ 

bb.  Rate  of  Duty  to  Be  Collected  on  Withdrazval. — Section  20  of  the  customs 
administrative  act,  as  amended,  subjects  merchandise  in  a  bonded  warehouse  to 
the  rate  of  duty  in  force  at  the  time  of  withdrawal  for  consumption,  not  the  rate 
in  force  at  the  time  of  liquidation. ^^ 

(4)  Basis  of  Valuation. — Upon  the  withdrawal  of  imports  from  a  bonded 
warehouse,  duties  should  be  collected  according  to  their  weight  at  the  time  of 
the  original  entry,  and  not  on  the  basis  of  their  greater  weight  when  entered  and 
imported  into  the  country,  the  loss  having  been  occasioned  by  evaporation  of 
moisture,  the  proviso  of  §  ZZ  of  the  act  of  October  1,  1890,  being  that  when 
duties  are  based  upon  the  weight  of  merchandise  deposited  in  any  public  or  pri- 
vate bonded  warehouse,  said  duty  shall  be  levied  and  collected  upon  the  weight 
of  such  merchandise  at  the  time  of  its  entry,  notwithstanding  the  proviso  of  § 
20  of  the  customs  administrative  act  of  June  10,  1890,  as  amended  in  1902,  pro- 
vides that  the  same  rate  of  duty  shall  be  collected  upon  warehouse  merchandise 
withdrawn  for  consumption  as  may  be  imposed  by  law  on  like  articles  of  mer- 
chandise imported  at  the  time  of  the  withdrawal,  the  question  being  not  what 
rate  of  duty  merchandise  is  subject  to,  or  whether  it  is  exempt  from  duty,  but  at 
what  date  its  weight  is  to  be  taken  as  a  basis  of  duty.  And  weight  is  a  fact  in- 
dependent of  the  rate  of  duty.'^*^ 

(5)  Penalty  for  Failure  to  IVithdrazv  on  Time. — Goods  remaining  in  a  bonded 
warehouse  for  more  than  a  year  were  formerly  chargeable  with  an  additional 
duty  of  ten  per  cent.^' 

f.  Warehouse  Bond — (1)  Nature  of  Bond. — The  ordinary  warehouse  bond, 
in  the  form  prescribed  by  the  regulations  of  the  secretary  of  the  treasury,  in 
which  the  condition  provides  in  the  alternative,  that  the  penalty  may  be  avoided 
by  the  payment,  within  one  year,  of  a  sum  of  money  fixed,  or  by  the  payment  of 
whatever  duties  may  be  ascertained  to  be  due  whenever  the  goods  should  be- 
come subject  to  duty  by  withdrawal  for  consumption,    is    hardly    an    ordinary 

_  94.    What  is  meant  by  "payment  of  du-  change    than    to    require    as    the    basis    of 

ties." — United    States    v.    Burr,    159    U.    S.  duty    the    weight    of    the    merchandise    at 

78,  40  L.  Ed.  82,  citing  Barney  v.  Rickard,  the    time    of    entry    instead    of    its    weight 

157  U.   S.  352,  39   L.   Ed.   730.  at  the  time  of  its  withdrawal  from  ware- 

95.  Rate  of  duty  payable  on  withdrawal.  house.  United  States  v.  Falk,  204  U.  S. 
—See  United  States  i:  Burr,  159  U.  S.  78,  ^43,   152,   51    L.    Ed.   411. 

83,  84,  40  L.   Ed.  82;  Franklin  Sugar  Ref.  97.    Additional  duty  for  failure  to  with- 

Co.  V.  United  States,  202  U.  S.  580,  584,  50  draw  goods  on  time.— Fabhri  v.   Murphy, 

L.    Ed.    1153.  95   U.    S.    191,  24    L.    Ed.    468. 

96.  Basis  of  valuation. — United  States  But  this  penalty  was  repealed  and  the 
V.  Falk,  204  U.  S.  143,  51  L.  Ed.  411,  cit-  act  of  March  28,  1854  (2971.  Rev.  Stats.), 
ing  and  discussing  Seeberger  v.  Wright,  provided  that  any  goods  remaining  in  the 
etc.,  Mfg.  Co.,  157  U.  S.  183,  39  L.  Ed.  public  stores  or  warehouses  beyond  three 
6G5.  years    should    be    regarded    as    abandoned 

The   attorney  general    having  construed  to   the   government   and    sold,   and    in   the 

the  proviso  of  §  50  of  the  act  of  1S90  as  construction    of    this    clause    the    treasury 

not  restricted  to  the  matter  which  imme-  department    has    decided    that    the    period 

diately  preceded  it,  but  as  of  general   ap-  limited    for    their    remaining    in    a    public 

plication,    and     this     construction      having  store  or  a  bonded  warehouse  includes  the 

been    followed    by    the    executive    officers  time  on  shipboard,  after  the  arrival  of  the 

charged    with    the    administration    of    the  ship  in   port.     Hartranft  v.   Oliver,   125  U. 

law,    congress    adopted    the    construction  S.    5.5,    529,    31    L.    Ed.    813,    reaffirmed    in 

bv   the    enactment    of   §   33    of   the    act    of  Sherman  v.  Robertson,  136  U.  S.  570,  571, 

1897    and    intended    to     make      no      other  .14   L.   Ed.   540. 
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pecuniary  bond,  but  is  rather  a  bond  given  to  secure  the  payment  of  whatever 
duties  may  be  by  law  chargeable  on  the  merchandise  to  which  it  refers. ^^ 

(2)  Liability  of  Principal  and  Sureties. — Liability  of  Obligor. — The  obligor 
on  a  warehouse  bond  cw  be  relieved  of  a  forfeiture  in  equity  only  upon  pay- 
ment of  all  the  duties  secured  by  the  bond.  The  payment  of  a  lesser  amount  is 
of  no  avail  even  though  such  an  amount  is  named  on  the  bond  as  an  alternative 
penalty. ^^ 

Liability  of  Sureties.^ — The  surety  upon  a  bond  for  duties  is  not  liable  for 
an  amount  beyond  the  sum  named  in  the  bond, 2  though  of  course  the  importer  is 
liable,  without  reference  to  the  bond,  for  the  entire  amount  of  duties.^  Where 
the  custom  house  officers  allow  goods  to  be  withdrawn  from  a  bonded  ware- 
house without  full  payment  of  duty,  the  owner  is  not  thereby  relieved  of  lia- 
bility for  such  duties.  In  other  words  the  importers  as  well  as  their  sureties  are 
liable  on  the  bond.'* 

g.  Sale  of  Goods  in  Bonded  Warehouse. — Goods  may  be  sold  in  bond,  the 
vendee  paying  the  duties  upon   withdrawal.^ 

J.  Recovery  Back  of  Duties*' — 1.  Right  of  Action  against  Collectors — 
a.  Under  Early  Statutes. — Under  the  law  as  it  formerly  stood,  congress  having 
made  no  special  provision,  where  a  collector  had  charged  excessive  duties,  and 
the  party  paying  them,  in  order  to  get  possession  of  his  goods,  accompanied  the 
payment  by  a  declaration  to  the  collector  that  he  intended  to  sue  him  to  re- 
cover back  the  amount  erroneously  paid  and  by  a  notice  not  to  pay  it  over  to  the 
treasury,  an  action  could  be  maintained  against  the  collector  for  the  excessive 
charge."  Apparently  in  consequence  of  this  decision  an  act  was  passed  in  1839 
requiring  moneys  collected  for  duties  to  be  deposited  to  the  credit  of  the  treas- 
urer of  the  United   States ;  and  it  was  made  the  duty  of  the  secretary  of  the 


98.  Nature  of  warehouse  bond.— Wes- 
tray  v.  United  States,  18  Wall.  322,  323, 
21    L.    Ed.   763. 

99.  Liability  of  obligor  on  warehouse 
bond. — Westray  v.  United  States,  18  Wall. 
322.  21  L.  Ed.  763,  cited  in  United  States 
V.  Schlesinger,  120  U.  S.  109,  114,  30  L. 
Ed.   607. 

1.  See  the  title  PRINCIPAL  AND 
SURETY,  vol.   9,  p.   719. 

2.  Liability  of  sureties  on  duty  bond. 
— Dumont  r.  United  States,  98  U.  S.  142, 
25    L.    Ed.    65. 

3.  Liability  of  importer  on  duty  bond. 
—Dumont  v.  United  States,  98  U.  S.  142, 
144,   25    L.    Ed.    65. 

4.  Effect  of  withdrawal  of  goods  with- 
out payment  of  duties  or  liability  of  par- 
ties.— Minturn  r.  United  States,  100  U.  S. 
437,    27    L.    Ed.    208. 

5.  Sale  of  goods  in  bond. — Minturn  v. 
United  States,  106  U.  S.  437,  27  L.  Ed. 
208. 

Notice  of  sale  of  goods  in  bonded  ware- 
house.— Minturn  v.  United  States,  100  U. 
S.    437,    27    L.    Ed.    208. 

6.  See  the  title  PAYMENT,  vol.  9,  p. 
344. 

For  the  history  of  the  legislation  on 
the  subject  of  the  right  to  bring  actions 
against  collectors  to  recover  hack  'hu-es, 
see  the  opinion  of  Mr.  Justice  Bradley 
in  Barney  v.  Watson,  92  U.  S.  449,  452, 
23  L.  Ed.  730,  and  the  opinions  of  Mr. 
Chief  Justice  Fuller  in  Barney  v.  Rick- 
ard.  157  U.  S.  352.  39  L.  Ed.  730,  and 
of  Mr.  Justice  Brown  in  De  Lima  v.  Bid- 
well,   182   U.    S.    1,   179,   45   L.    Ed.   1041. 


7.  Formerly  an  action  lay  against  col- 
lector to  recover  duties. — Elliott  v.  Swart - 
wout,  10  Pet.  137,  9  L.  Ed.  373,  cited  and 
discussed  in  Cary  v.  Curtis,  3  How.  236, 
11  L.  Ed.  576;  Curties  v.  Fiedler,  2  Black 
461,  17  L.  Ed.  273;  Barney  v.  Rickard,  157 
U.  S.  352,  356,  39  L.  Ed.  730;  Pacific  Steam 
Whaling  Co.  v.  United  States,  187  U.  '  S. 
447,  452,  47  L.  Ed.  253;  Bend  v.  Hoyt,  13 
Pet.  263,  267,  10   L.   Ed.  154. 

The  case  of  Elliott  v.  Swartwout,  10 
Pet.  137,  154,  9  L.  Ed.  375,  was  an -action 
of  assumpsit  against  the  collector  of  the 
port  of  New  York  to  recover  certain  du- 
ties upon  goods  alleged  to  have  been  im- 
properly classified.  It  was  held  that  as 
the  payment  was  purely  voluntary,  by  a 
mutual  mistake  of  law,  no  action  would 
lie  to  recover  them  back,  although  it 
would  have  been  different  if  they  had  been 
paid  under  protest. 

The  case  recognized  the  fact  that,  with 
respect  to  money  paid  under  a  mistake  of 
law,  the  collector  stood  in  the  position 
of  an  ordinary  agent  and  could  be  made 
personally  liable  in  case  the  money  were 
paid  under  protest.  De  Lima  z'.  Bidwell, 
182  U.  S.  1,  177,  45  L.  Ed.  1041,  followed 
in  Goetze  v.  United  States.  182  U.  S.  221. 
45   L.   Ed.  106.5.  _ 

Basis  of  decisions  allowing  action  against 
collector. — Actions  against  collectors  for 
money  had  and  received  depended 
originally  on  common-law  principles. 
The  money  was  regarded  as  paid 
under  duress  in  order  to  obtain  pos- 
session of  the  merchandise  detained 
by   the    collector,    and    the     protest     evi- 
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treasury  to  draw  his  warrant  upon  the  treasurer  in  case  he  found  more  money 
had  been  paid  to  the  collector  than  the  law  required.  It  was  held  that  this  act 
precluded  an  action  of  assumpsit  for  money  had  and  received  against  the  col- 
lector for  duties  received  by  him,  and  that  the  act  of  1839  furnished  the  sole 
remedy.^  Hardship  and  injustice  resulted  from  that  rule  of  decision;  and  the 
congress,  by  the  act  of  February  26,  1845,  established  a  different  rule,  and  pro- 
vided to  the  effect  that  the  importer  may  in  such  a  case  have  such  a  remedy 
against  the  collector  to  recover  back  such  duties,  if  he  protested  in  writing  at  or 
before  the  payment  of  the  duties,  and  set  forth  distinctly  and  specifically  the 
grounds  of  his  objections  to  the  payment  of  the  same.^  Thus  the  common-law 
right  of  action  was  restored. ^^  This  act  was  never  repealed  until  the  passage  of 
the  act  to  increase  duties  on  imports,  approved  June  30,  1864,  by  the  fourteenth 
section  of  which  (13  Stat.  214)  it  was  enacted,  that  on  the  entry  of  any  vessel, 
or  of  any  goods,  the  decision  of  the  collector  as  to  the  rate  and  amount  of  the 
duties,  both  on  the  tonnage  of  the  vessel  and  on  the  goods,  should  be  final  and 
conclusive,  unless  the  owner  or  consignee  should,  within  ten  days  after  the  as- 
certainment and  liquidation  of  the  duties,  give  notice  in  writing  to  the  collector 
on  each  entry,  if  dissatisfied  with  his  decision,  setting  forth  distinctly  and  spe- 
cifically the  grounds  of  objection,  and  should  appeal  to  the  secretary  of  the 
treasury  within  thirty  days  after  such  ascertainment  and  liquidation,  and  unless 
suit  should  be  brought  within  ninety  days  after  the  secretary's  decision.  This 
act  supplied  the  act  of  1845,  and  repealed  it  by  implication. ^^  The  provision  of 
the  act  of  1845  now  appears  as  §  3011  of  the  Revised  Statutes^^  aj^,j  ^i^g  Qj.,iy  ^,^, 


denced  the  fact  that  the  payment  was  in- 
voluntary, and  warned  the  collector  not 
to  pay  the  money  into  the  treasury. 
Barney  v.  Rickard,  157  U.  S.  352,  355,  39 
L.  Ed.  730.  See,  also,  Arnson  v.  Murphy, 
109  U.   S.   238,   240,  27   L.    Ed.   920. 

8.  Action  against  collector  taken  away 
in  1839.— Gary  v.  Curtis,  3  How.  236,  11 
L.  Ed.  576,  cited  in  De  Lima  v.  Bidwell, 
182  U.  S.  1,  178,  45  L.  Ed.  1041;  Rankin 
V.  Hoyt,  4  How.  327,  332,  11  L.  Ed.  996;  Cur- 
tis V.  Fiedler,  2  Black  461,  17  L.  Ed.  273; 
Davies  v.  Arthur,  96  U.  S.  148,  150,  24  L. 
Ed.  758,  citing  Gary  v.  Curtis,  3  How. 
236,  11  L.  Ed.  576;  Arnson  v.  Murphy, 
109  U.  S.  238,  240,  27  L.  Ed.  920;  Davies 
V.  Miller,  130  U.  S.  284,  286,  32  L.  Ed. 
932;  Barney  v.  Rickard,  157  U.  S.  352,  356, 
39   L.   Ed.  730. 

9.  Action  against  collector  restored  in 
1845.— 5  Stat.  727;  5  Stats,  at  Large,  727, 
c.  22;  13  Stat.  214;  Greely  v.  Thompson, 
10  How.  225,  13  L.  Ed.  397;  Greely  v. 
Burgess,  18  How.  413,  415,  15  L.  Ed.  455; 
The  Assessors  v.  Osbornes,  9  Wall.  567, 
19  L.  Ed.  748;  Kimball  v.  The  Collector, 
10  Wall.  436,  19  L.  Ed.  964;  Davies  v. 
Arthur,  96  U.  S.  148,  149,  150,  24  L.  Ed. 
758;  Andreae  v.  Redficld,  98  U.  S.  225.  25 
L.  Ed.  158;  Barney  v.  Rickard,  157  U.  S. 
3.52,  357,  39  L.  Ed.  730;  Schell  v.  Fauchc, 
138  U.   S.   562,   564,  34   L-   Ed.   1040. 

It  was  said  of  Gary  v.  Curtis,  3  How. 
236,  11  L.  Ed.  576,  in  Arnson  v.  Murphv, 
109  U.  S.  238,  240,  27.  L.  Ed.  920:  "Con- 
gress, being  in  session  at  the  time  that 
the  decision  was  announced,  passed  the 
explanatory  act  of  February  26,  1845, 
which,  by  legislative  construction  of  the 
act  of  1830,  restored  to  the  claimant  his 
right  of  action  against  the  collector,  hut 
required  the  protest  to  be  made  in  writing 


at  the  time  of  payment  of  the  duties,  al- 
leged to  have  been  illegally  exacted,  and 
took  from  the  secretary  of  the  treasury 
the  authority  to  refund  conferred  by  the 
act  of  1839.  5  Stat.  349,  727.  This  act  of 
1845  Avas  in  force,  as  was  decided  in 
Barney  y.  Watson,  92  U.  S.  449,  23  L.  Ed. 
730,  until  repealed  by  implication  by  the 
act  of  June  30,  1864,"  c.  171,  13  Stat.  202, 
214,  carried  into  the  Revised  Statutes  as 
§§  2931  and  3011.  In  the  same  case  of 
Arnson  v.  Murphy,  109  U.  S.  238,  27  L. 
Ed.  920,  it  was  decided  that  the  common- 
law  right  of  action  against  the  collector 
to  recover  back  duties  illegally  collected 
was  taken  away  by  statute,  and  a  rem- 
edy given,  based  upon  these  sections, 
which  was  exclusive.  The  decision  in  El- 
liott V.  Swartwout  was  recognized,  but 
so  far  as  respected  customs  cases  (i.  e.. 
classification  cases)  was  held  to  be  su- 
perseded by  the  statutes.  De  Lima  v. 
Bidwell.  182  U.  S.  1,  178,  45  L.  Ed.  1041. 
followed  in  Goetze  v.  United  States,  182 
U.    S.   221,   45   L.    Ed.    1065. 

Whether  the  act  of  1845,  has  a  retroact- 
ive operation,  so  as  to  include  the  case 
of  a  person,  from  whom  excessive  duties 
were  exacted  before  its  passage,  quaere. 
Curtis  V.  Fielder,  2  Black  461,  17  L.  Ed. 
273. 

10.  Swartwout  7'.  Gihon.  3  How.  110,  11 
L.  Ed.  517;  Barnev  t'.  Rickard.  157  U.  S. 
352,  358,   39   L.    Fd.   730. 

11.  Act  of  18G4. —  r.nrnev  v.  Watson,  02 
U.  S.  440,  452,  23  L.  Va\.  730.  explained  in 
United  States  ?•.  Schlcsinger,  120  U.  S. 
100.    114.    30    L.    Fd.    607. 

12.  Section  3011  of  the  Revised  Stat- 
utes.— .\rnson  :■.  Murphy,  109  U.  S.  238, 
27    L.    Ed.    020. 

While    the   common-law    right   was   out- 
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thority  existing  for  such  a  suit  is  to  be  found  in  the  provisions  of  §§  3011  and 
2931,  which  are  to  be  taken  and  construed  together.  Accordingly  the  pro- 
visions of  the  latter  section  making  the  decision  of  the  secretary  of  the  treasury 
final  and  conclusive,  under  certain  conditions,  if  construed  with  the  former,  does 
not  deprive  the  importer  or  the  United  States  of  their  right  of  action. ^^  prom 
this  review  of  the  legislation  and  judicial  history  of  the  subject,  it  is  apparent 
that  the  common-law  action  recognized  as  appropriate  by  the  decision  in  Elliott 
r.  Swartwout,  10  Pet.  137,  9  L.  Ed.  Z72),  has  been  converted  into  an  action  based 
entirely  on  a  different  principle — that  of  a  statutory  liability,  instead  of  an  im- 
plied promise — which,  if  not  originated  by  the  act  of  congress,  yet  is  regulated, 
as  to  all  its  incidents,  by  express  statutory  provisions-^"* 

b.  Effect  of  Customs  Adi)ii)iistrative  Act — (1)  In  Gaicral. — Section  3011, 
which  provided  for  an  action  against  the  collector  as  the  remedy  for  an  illegal 
exaction  of  duties,  was  repealed  by  the  act  of  June  10,  1890.^^  Under  this  act  it 
was  held  that  an  action  could  not  be  maintained  against  the  collector,  either  at 
common  law  or  under  the  statutes,  to  recover  duties  alleged  to  have  been  ex- 
acted, in  1892.  upon  an  importation  of  merchandise,  the  remedy  given  through 
the  board  of  general  appraisers  being  exclusive. ^"^ 

(2)  IVlicn  an  Action  against  a  Collector  Will  Lie  Since  the  Act  of  i8go. — But 
although  §  3011  of  the  Revised  Statutes  has  been  repealed,  allowing  any  per- 
son who  has  paid  duties  under  protest  the  right  to  bring  an  action  at  law  and  re- 
cover back  any  excess  so  paid,  and  though  no  remedy  existed  under  the  customs 


standing,  the  collector  withheld,  as  an  in- 
demnity, the  sum  in  dispute,  but  congress 
l)rovided  that  he  must  pay  into  the  treas- 
ury all  moneys  received  ofificially,  and 
that  the  secretary  of  the  treasury  should 
refund  erroneous  and  illegal  exactions.  A 
suit  to  recover  back  an  excess  of  duty 
necessarily  could  only  be  maintained  as 
affirmatively  specified  in  the  statute.  Rev. 
Stat.  (2d  Ed.),  §§  2931,  3010,  3011.  3012, 
30121/^,  3013;  act  of  February  27,  1877,  c. 
C9,  19  Stat.  240.  247.  Hager  v.  Swayne, 
149  U.  S.  242.  244,  37  L.  Ed.  719;  Schoen- 
feld  V.  Hendricks,  1.52  U.  S.  691,  693,  38 
L.   Ed.   601. 

None  of  the  acts  of  congress,  however, 
which  exclude  the  jurisdiction  of  the  cir- 
cuit courts  in  these  cases,  have  any  ap- 
plication where  the  suit  is  brought  to 
recover  back  duties  of  customs  illegally  ex- 
acted, if  the  payment  was  made  under 
protest,  as  required  by  law.  Rev.  Stat., 
§§  2931-3011;  Andreae  v.  Redfield,  98  U. 
S.  225,  25  L.  Ed.  158. 

13.  United  States  v.  Schlesinger,  120 
U.   S.    109.   30   L.   Ed.   607. 

14.  Summary. — Arnson  v.  Murphy,  109 
U.    S.   2.1S.   243,   27    L.    Kd.   920. 

15.  'Effect  of  customs  administrative 
act.— United  States  v.  Passavant,  169  U. 
S.   16.  21,  42   L.   Ed.   644. 

"Congress  may,  as  it  did  for  long 
periods,  permit  them  to  be  tried  by  suit 
against  the  collector  of  customs.  Or  it 
may,  as  by  the  existing  statutes,  provide 
for  their  determination  bv  a  board  of 
general  appraisers,  and  allow  the  de- 
cisions of  that  board  to  be  reviewed  by 
the  courts  in  such  particulars  only  as  may 
be  prescribed  by  law.  Act  of  June  10, 
1890.  c.  407.  §§14,  15,  25,  26  Stat.  137,  138, 
141."  In  re  Fassett.  142  U.  S.  479.  486. 
487.  35  L.   Ed.  1086;   Passavant  v.  United 


States,  148  U.  S.  214,  37  L.  Ed.  426;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
715,  37   L.   Ed.  905. 

16.  Schoenfeld  v.  Hendricks,  152  U.  S. 
691,  38  L.  Ed.  601,  cited  in  De  Lima  v. 
Bidwell,  182  U.  S.  1,  178,  45  L.  Ed.  1041, 
followed  in  Goetze  v.  United  States,  182 
U.  S.  221,  45  L.  Ed.  1065;  United  States 
V.   Passavant.   169   U.   S.   16,  42  L.   Ed.   644. 

The  remedies  provided  by  the  act  of 
June  10,  1890,  furnish  the  equivalent  for 
the  action  against  the  collector  which 
was  originally  the  remedy  for  an  illegal 
exaction  of  duties,  United  States  v.  Passa- 
vant, 169  U.  S.  16,  42  L.  Ed.  644;  Schoen- 
feld V.  Hendricks,  15^2  U.  S.  691,  38  L.  Ed. 
601;  and  as  in  that  action,  so  in  this  pro- 
ceeding, the  importer  must  establish  the 
illegality  in  order  to  recover  back  duties 
paid  under  protest;  and  this,  in  a  case 
like  the  present,  involves,  in  substantiat- 
ing that  contentior.,  the  making  proof  of 
the  identity  of  the  merchandise.  Earn- 
shaw  V.  Cadwalader.  145  U.  S.  247,  262,  36 
L.  Ed.  693;  Erhardt  v.  Schroeder,  155  U. 
S.  124,  39  L.  Ed.  94;  United  States  v. 
Ranlett,  172  U.  S.   133.  146.  43   L.  Ed.  393. 

The  court  held  in  Passavant  v.  United 
States,  148  U.  S.  214.  37  L.  Ed.  426,  that 
the  act  of  June  10,  1890,  conferred  no  ju- 
risdiction upon  circuit  courts  of  the 
United  States,  on  the  application  of  dis- 
satisfied importers,  to  review  and  reverse 
a  decision  of  a  board  of  general  apprais- 
ers ascertaining  and  fixing  the  dutiable 
value  of  imported  goods,  when  such 
board  has  acted  in  pursuance  of  law.  and 
without  fraud  or  other  misconduct  from 
which  bad  faith  could  be  implied;  but  it 
does  not  result  from  that  conclusion  that 
in  such  cases  the  collector  is  still  subject 
to  suit.  Schoenfeld  v.  Hendricks,  152  U. 
S.    691.   694,   38   L.    Ed.    601. 
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administrative  act  of  1890,  it  does  not  follow  that  no  action  whatever  will  lie 
against  a  collector  seizing  and  holding  goods  brought  from  a  domestic  port.  If 
there  be  an  admitted  wrong,  the  courts  will  look  far  to  supply  an  adequate  rem- 
edy. ^'^  Nor  was  this  right  of  action  waived  by  reason  of  the  fact  that  the  im- 
porters entered  the  goods,  instead  of  standing  on  their  rights  refusing  to  do  so, 
because  the  goods  were  not  imported  and  bringing  an  action  of  replevin  to  re- 
cover their  possession.  Any  admission  derivable  from  that  fact  is  explained  by 
their  protest  against  the  exaction  of  duties  upon  them  as  such.i^  Especially  is 
this  true  as  it  would  not  seem  that  replevin  would  lie  in  light  of  §  934  of  the 
Revised  Statutes.  But  even  conceding  that  replevin  would  lie,  the  importers 
have  a  choice  of  remedies,  and  may  waive  the  tort  and  proceed  in  assumpsit.^^ 
Accordingly  it  was  held  that  even  since  the  passage  of  the  act  of  congress  of 
1890  taking  away  the  right  to  bring  suit  directly  against  a  collector  to  recover 
back  duties  paid  under  protest,  an  importer  may  bring  an  action  against  a  col- 
lector to  recover  duties  assessed  upon  goods  which  were  never  really  imported, 
as,  for  example,  goods  brought  from  the  Phili-ppine  Islands  or  Porto  Rico  after 
the  ratification  of  the  treaty  of  peace,  or  in  case  of  a  vessel  purchased  abrdad 
and  brought  to  this  country.  Such  cases  do  not  properly  fall  within  the  defini- 
tion of  the  term  import  as  used  in  the  tariff  laws.2«  And  the  fact  that  by  §  25 
no  collector  shall  be  liable  "for  or  on  account  of  any  rulings  or  decisions  as  to 
the  classification  of  such  merchandise  or  the  duties  charged  thereon,  or  the  col- 
lection of  any  dues,  charges  or  duties  on  or  on  account  of  any  such  merchan- 
dise," or  any  other  matter  which  the  importer  might  have  brought  before  the 
board  of  general  appraisers,  does  not  restrict  the  right  which  the  owner  of  the  mer- 
chandise might  have  against  the  collector  in  cases  not  falling  within  the  customs 
administrative  act. 21  The  fact  that  the  collector  may  have  deposited  the  money 
in  the  treasury  is  no  bar  to  a  judgment  against  him,  since  Rev.  Stat.,  §  989,  pro- 
vides that,  in  case  of  a  recovery  of  any  money  exacted  by  him  and  paid  into  the 
treasury,  if  the  court  certifies  that  there  was  probable  cause  for  the  act  done,  no 
execution  shall  issue  against  him,  but  the  amount  of  the  judgment  shall  be  paid 
out  of  the  proper  appropriation  from  the  treasury. 22 

2.  Exclusive;ne:ss  of  Remedy. — It  was  held  that  the  statutory  remedy  given 
against  a  collector  to  recover  duties  illegally  exacted,  was  exclusive  ;23  but  not 
so  with  respect  to  the  remedy  given  by  the  customs  administrative  act. 2^ 

17.  Exception  to  rule  that  no  action  Ccnstructicn  of  act  of  March  24,  1900. 
lies  against  collector  since  customs  ad-  -De  Lima  v.  Bidwell.  182  U.  S.  1,  199, 
ministrative    act. — De     Lima     v.     Bidwell,       45   L.   Ed.   1041. 

182   U.   S.   L   45   L.   Ed.    1041.  21.     De    Lima    v.    Bidwell,    182    U.    S.    1, 

If  an  action  lay  at  common  law  the  re-  177,  45   L.   Ed.  1041. 
peal   of   §§   2931   and   .3011,   re.^nlating  pro-  29.    De   Lima   Bidwell,   182   U.   S.   1,   179, 

ceedings      in      customs      cases      (that     is,  45    L.    Ed.    1041,   folloAved    in     Goetze     v. 

turning   upon    the    classification     of     mer-  United    States,    182    U.    S.    221,   45    L.    Ed. 

chandise),   to   make   way  for  another  pro-  1065. 

"ceeding    before     the      board      of      general  23.     Exclusiveness    of     remedy     against 

appraisers  in  tbo  same  class  of  cases,  did  collector. — Nichol's    Case,   7   Wall.   122.   19 

not  destroy  any  right  of  action  that  might  L.   Kd.  125;  Cheatham  v.  United  States,  92 

have    existed    as    to    other     than     customs  U.  S.  85,  23  L.  Ed.  561;  Arnson  v.  Murphv, 

cases.      De    Lima  v.   Bidwell,   182   U.    S.   1,  109    U.    S.    238,    27    L.    Ed.    920,     cited      in 

177,  45  L.  Ed.  1041.  United    States    v.    Schlesinger,    120    U.    S. 

18.  Waiver. — De  Lima  z'.  Bidwell.  182  109.  114.  30  L.  Ed.  607;  Porter  v.  Beard. 
U.  S.  1.  45  L.  Ed.  1041.  124   U.   S.   429,  433,  31   L.   Ed.  490;    Arnson 

19.  Choice  between  tort  and  assumpsit.  r.  Murphy,  115  U.  S.  579,  29  L.  Ed.  491; 
— De  Lima  v.  Bidwell,  182  U.  S.  1,  45  L.  Hager  v.  Swayne,  149  U.  S.  242.  244,  37 
Ed.    1041.  L.    Ed.   719;    Schoenfeld   7-.    Hendricks,   15^^ 

20.  Action  still  Hes  where  question  is  U.  '^.  691.  693,  38  L.  Ed.  601.  See  the  title 
whether   goods  were  imnorted  at  all. — Tn  ACTIONS,  vol.  1,  p.  106. 

re  Eassctt,  142  IT.  S.  479.  35  L.  Ed.  1086;  _  24.  Remedy  under  customs  ac^ministra- 
Dc  Lima  v.  Bidwell,  182  LT.  S.  1,  45  L-  tive  act  not  exclusive. — De  I,ima  t'.  Bid- 
Ed.  1041;  Dooley  v.  United  States,  182  U.  well,  182  U.  S.  1,  45  L.  Ed.  1041;  Dooley 
S.  222.  223,  45  L.  Ed.  1074;  Armstrong  v.  v.  United  Stntes,  182  LT.  S.  222,  225,  45  L. 
United  States,  182  U.  S.  243,  45  L.  Ed.  Ed.  1074,  followed  in  Armstrong  r. 
1086;  Downes  v.  Bidwell,  182  U.  S.  244,  United  States,  182  U.  S.  243,  45  L.  Ed. 
45   L.   Ed.   1088.  lOSfi. 
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3.  Form  of  Action. — At  common  law-'*^  and  under  the  federal  statutes^*^  in- 
debitatus assumpsit  is  the  appropriate  action  to  recover  back  an  excess  of  duties 
on  the  importation  of  goods,  unless  the  legislative  authority,  in  the  jurisdic- 
tion where  the  tax  was  levied,  has  prescribed  some  other  remedy  or  has  an- 
nexed some  other  conditions  to  the  exercise  of  the  right  to  institute  such  a  suit.^^ 

4.  Conditions  Prece;de;nt  to  Maintenance  of  Action — a.  In  General. — 
The  special  proceedings  formerly  provided  by  the  federal  statutes  before  action 
could  be  brought  to  recover  back  customs  duties  paid  to  collectors,  as  by  filing 
a  protest  in  writing  and  the  prosecuting  of  appeal  to  the  specified  officer,  had 
to  be  pursued  and  the  action  had  to  be  brought  within  the  time  prescribed  after 
the  unsuccessful  termination  of  these  proceedings.-^  Thus,  no  right  of  action 
arose  under  §  3011  of  the  Revised  Statutes  to  recover  back  duties  alleged  to 
have  been  illegally  exacted,  until  after  a  decision  against  him  by  the  secretary 
of  the  treasury. 2^  But  is  was  not  necessary  under  §  2931  that  the  decision  of  the 
secretary  of  the  treasury  on  the  appeal  should  be  communicated  to  the  appellant. 
All  that  the  statute  required  was  that  the  secretary  should  make  the  decision. 
ThoUgh  if  it  should  appear  that,  on  due  inquiry  of  the  proper  officers,  a  party 
had  been  misled  to  his  prejudice,  in  regard  to  a  decision  on  an  appeal,  a  differ- 
ent question  would  be  presented. ^^  Indeed,  it  seems  sufficient  to  sustain  the 
action,  whether  under  the  statute,  or  under  principles  of  the  common  law,  if  the 
duties  exacted  were  not  legal,  and  were  demanded  and  were  paid  under 
profest.^^ 

b.  Payments  Must  Be  Involuntary — (1)  ///  General. — ]\Ioney  paid  to  a  col- 
lector for  duties  illegally  demanded,  if  paid  under  compulsion,  in  order  to  get 
possession  of  the  party's  goods,  or  to  prevent  their  being  seized  for  the  duties, 
may  be  recovered  against  the  officer  in  an  action  at  common  law,  provided  the 
payment  be  made  under  protest  and  with  full  notice  of  the  intent  to  sue,  so  that 
the  officer  may  protect  himself  by  retaining  the  money  in  his  possession;  but  a 
payment  voluntarily  made  without  such  protest  cannot  be  recovered  back.^- 
It  cannot  be  said  that  defense  of  voluntary  payment  is  opposed  to  the  entire  pol- 
icy of  the  government. ^''^     And  the  fact  that  the  party  at  the  time  of  making  the 


25.  Assumpsit  is  proper  remedy  by 
which  to  recover  back  duties — Elliott  v. 
Swartwout.  10  Pet.  137,  9  L.  Ed.  373; 
Rankin  v.  Hoyt,  4  How.  327,  11  L.  Ed. 
996;  Philadelphia  v.  The  Collector,  5 
Wall.  720,  731,  18  L.  Ed.  614;  State  Ton- 
nage Tax  Cases,  12  Wall.  204,  209,  20  L. 
Ed.  270;  Andreae  z>.  Redfield,  98  U.  S. 
225,  232,  25  L-  Ed.  158.  See  the  title  AS- 
SUMPSIT, vol.  2,  p.  636. 

26.  Curtis  v.  Fiedler.  2  Black  461,  17  L. 
Ed.  273;  Tutton  v.  Viti,  108  U.  S.  312.  27 
L.  Ed.  737;  Arnson  v.  Murphy.  109  U.  S. 
238,  27  L.  Ed.  920;  Elliott  v.  Swartwout, 
10  Pet.  137,  9  L.  Ed.  373;  Davies  v.  Miller, 
130   U.    S.   284,  286,   32   L.    Ed.   932. 

27.  State  Tonnage  Tax  Cases,  12  Wall. 
204.   209,    20    L.    Ed.   270. 

28.  Conditions  precedent  to  mainte- 
nance of  action. — .^rnson  v.  Murphy,  115 
U.  S.  579.  29  L.  Ed.  491;  Saltonstall  '  z: 
P.irtwell,    164  U.   S.   54,  41   L.  Ed.  348. 

29.  Decision  of  secretary  was  a  condi- 
tion precedent. — Westray  v.  United 
States,  18  Wall.  322.  21  L.  Ed.  763;  Arthur 
7'.  Unkart^  96  U.  S.  118.  24  L.  Ed.  768; 
Arnson  v.  Murphy,  109  U.  S.  238,  27  L- 
Ed.   920. 

30.  Notice  to  importer  of  secretary's 
decision  unnecessary. — Arnson  v.  Mur- 
phy, 115  U.   S.   579,  29  L.   Ed.  491. 


31.  Maxwell  7-.  Griswold,  10  How.  242, 
256,  13  L.  Ed.  405. 

32.  Payment  must  be  involuntary. — 
Elliott  7'.  Swartwout,  10  Pet.  137,  9  L.  Ed. 
373,  cited  and  approved  in  Barney  v.  Wat- 
son, 92  U.  S.  449,  451,  23  L.  Ed.  730;  Bend 
7'.  Hoyt,  13  Pet.  263,  268,  10  L.  Ed.  154; 
Maxwell  v.  Griswold,  10  How.  242,  255. 
13  L.  Ed.  405;  Lawrence  v.  Caswell,  13 
How.  488,  14  L.  Ed.  235;  Curtis  v.  Fied- 
ler, 2  Black  461,  17  L.  Ed.  273;  Phila- 
delphia 7'.  The  Collector,  5  Wall.  720,  731, 
IS  L.  Ed.  614;  Nichols  v.  United  States, 
7  Wall.  122,  128,  19  L.  Ed.  125;  State 
Tonnage  Tax  Cases,  12  Wall.  204,  209,  20 
L.  Ed.  270;  .Arkansas  Bldg.,  etc.,  Ass'n  z: 
Madden,  175  U.  S.  269,  273,  44  L.  Ed.  159; 
United  States  7'.  Edmondston,  181  U.  S. 
500.    511,    45    U.    Ed.    971. 

The  instructions  of  the  treasury  depart- 
ment to  the  collector,  cannot  change  the 
law,  nor  affect  the  rights  of  a  party  in- 
jured by  them;  he  is  not  bound  to  take 
and  adopt  that  construction;  he  is  at  lib- 
erty to  judge  for  himself  and  act  accord- 
ingly.     Elliott   7'.    Swartwout,   10   Pet.    137,. 

9  L.   Ed.   373. 

33.  United  States  v.  Edmondston,  181 
U.  S.  500,  511,  45  L.  Ed.  971.  distinguish- 
ing  and    explaining   Elliott   v,    Swartwout,. 

10  Pet.   137,  9   L.   Ed.   373. 
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payment  files  a  written  protest  does  not  make  the  payment  involuntary.^-*  But 
unless  payment  is  made  in  order  to  obtain  possession  of  the  goods,  it  will  be 
considered  voluntary.^^  Duties  paid  after  delivery  of  the  goods  to  the  importer, 
though  under  protest,  are  not  recoverable  from  the  collector. ^*^  Formerly,  a 
protest  made  after  the  payment  of  the  duties  charged,  and  after  the  case  had 
been  closed  up,  would  not  enable  a  party  to  recover  back  the  money  from  the 
collector.-^"  But  since  congress  in  1877  amended  §  3011  by  striking  out  the  pro- 
vision that  the  protest  should  be  made  and  delivered  at  or  before  payment,  this 
is  a  legislative  declaration  that  thereafter  such  provision  should  not  exist  or 
apply.  So  that  these  are  now  to  be  construed  as  follows:  "Payment  under 
protest"  means  a  transaction  where  protest  has  been  made  in  accordance  with 
the  requirement  of  §  2931,  and  not  "at  or  before  payment"  of  the  estimated 
duties.^^ 

(2)  What  Constitutes  Voluntary  Payments. — When  duress  is  exerted  under 
circumstances  sufficient  to  influence  the  conduct  and  apprehensions  of  a  prudent 
business  man,  payment  of  money  wrongfully  induced  thereby  is  not  voluntary. 
But  the  circumstances  of  the  case  are  always  to  be  taken  into  consideration.-^'^ 
\\'hen  the  duress  has  been  exerted  by  one  clothed  with  official  authority,  or 
exercising  a  public  employment,  such  as  a  collector  of  customs,  less  evidence  of 


34.  Railroad  Co.  v.  Commissioners,  98 
U.  S.  541.  2.^  L.  Ed.  196,  explaining  their 
prior    decisions. 

35.  Payment  must  be  made  "to  obtain 
possession  of  goods." — Porter  v.  Beard, 
124  U.  S.  429,  431,  31  L.  Ed.  490;  United 
States  V.  Schlesinger,  120  U.  S.  109,  30  L. 
Ed.  607;  Robertson  v.  Bradbury,  132  U.  S. 
491,  33  E.  Ed.  405,  distinguished  in  Little 
V.  Bowers,  134  U.  S.  556,  33  L.  Ed.  1016; 
Saltonstall  f.  Birtwell,  164  U.  S.  54,  41. 
L.  Ed.  348;  Barney  7'.  Rickard,  157  U.  S. 
352,  363,  39  L.  Ed.  730,  reviewing  all  the 
cases. 

36.  Payments  made  after  delivery  of 
goods  not  recoverable. — Rossman  v.  Hed- 
den,  145  U.  S.  561,  36  L.  Ed.  817.  See, 
also,  Barney  v.  Rickard,  157  U.  S.  352, 
360,  39  L.  Ed.  730,  citing  Barney  v.  Wat- 
son. 92  U.  S.  449,  23  L-  Ed.  730;  Porter 
V.  Beard,  124  U.  S.  429,  431,  31  L.  Ed. 
490;  United  States  v.  Schlesinger,  120  U. 
S.  109,  30   L.    Ed.   607. 

37.  Protest  after  payment  of  duties  vfz 
formerly   too   late. — Marriott   v.    Brune,    9 
How.    619,    13    L.    Ed.    282. 

"In  Davies  v.  Miller,  130  U.  S.  284,  287 
289,  32  L.  Ed.  932,  it  was  held  that  under 
the  act  of  1864  the  protest  could  be  made 
at  any  time  after  entry,  it  having  been 
decided  in  the  court  below  that  it  could 
not  be  made  before  final  liquidation,  but 
whether  it  could  be  made  after  payment 
was  not  a  question  presented  for  con- 
sideration; and  Marriott  %'.  Brune,  9  How. 
619,  13  L.  Ed.  28<2,  was  referred  to  as  gen- 
erally regarded  and  acted  on  as  la3'inR 
down  a  general  rule  establishing  the 
validity  of  prospective  protests  as  it  was 
in  Schell  v.  Fauche,  138  U.  S.  562,  34  L. 
Ed.  1040."  Reconciled  in  Barney  v.  Rick- 
ard, 157  U.   S.  352,  365,  39  L.   Ed.  730. 

38.  Protest  after  payment  now  allow- 
able.—Saltonstal  c'.  Birtwell,  164  U.  S.  54, 
70,  41   L.   Ed.  348. 


39.  What  payments  are  to  be  consid- 
ered involuntary. — Robertson  v.  Frank 
Bros.   Co.,  132  U.  S.  17,  33  L.  Ed.  236. 

It  can  hardly  be  meant  in  this  class  of 
cases,  that,  to  make  a  payment  involun- 
tary, it  should  be  by  actual  violence,  or 
any  physical  duress.  It  suffices,  if  the 
payment  is  caused  on  the  one  part  by  an 
illegal  deriiand,  and  made  on  the  other 
part  reluctantly  and  in  consequence  of 
that  illegality,  and  without  being  able  to 
regain  possession  of  his  propertj^  except 
by  submitting  to  the  payment.  Ma.xwell 
V.  Griswold,  10  How.  242,  256,  13  L.  Ed. 
405. 

Apprehension  of  being  stopped  in  busi- 
ness.— "In  Swift  Co.  V.  United  States,  111 
U.  S.  22,  28  L.  Ed.  341,  the  plaintiffs,  who 
were  manufacturers  of  matches,  and 
furnished  their  own  dies  for  the  stamps 
used  by  them,  and  were  thereby  entitled 
to  a  commission  of  ten  per  cent  on  the 
price  of  such  stamps,  accepted  for  a  long- 
period  their  commissions  in  stamps 
(which,  of  course,  were  worth  to  them 
only  ninety  cents  to  the  dollar),  and  they 
did  this  because  the  treasury  department 
would  pay  in  no  other  manner.  We  held 
that  the  apprchenison  of  being  stopped 
in  their  business  by  noncompliance  with 
the  treasury  regulation  was  a  sufficient 
moral  duress  to  make  their  payments  in- 
voluntary." Robertson  ?'.  Frank  Bros. 
Co.,  132  U.   S.   17,  23,  33   L.   Ed.  236. 

Payment  to  avoid  onerous  penalty. — 
The  iiaynicnt  of  money  to  a  custom  house 
official,  to  avoid  an  onerous  penalty, 
though  the  imposition  of  that  penalty 
might  have  been  illegal,  was  sufTicient  to 
make  the  payment  an  involuntary  one. 
Robertson  v.  Frank  Bros.  Co.,  132  U.  S. 
17.  24.  33  L.  Ed.  236.  See,  also,  Maxwell 
V.    Griswold,   10    How.   242,   13   L.    Ed.  405. 

Virtual  or  moral  duress  is  suflRf-ient. — 
Robertson  v.  Frank  Bros.  Co.,  132  U.  S. 
.17    33    L.    Ed.  236. 
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compulsion  or  pressure  is  required.  But  the  principle  is  applicable  in  all  cases 
according  to  the  nature  and  exigency  of  each.^" 

(3)  Waiver  of  Defense. — The  United  States  may  waive  the  defense 
that  the  duties  sought  to  be  recovered  were  voluntarily  paid.'*^ 

c.  Protest  or  Notice  of  Dissatisfaction — (1)  Office  of  Protest. — The  office  of 
the  protest  is  to  point  out  to  the  ofificers  of  the  customs  the  precise  errors  of 
fact  or  of  law  which  render  the  exaction  of  the  duty  unauthorized.'* ^ 

(2)  Necessity  for. — By  express  statute  protest  and  appeal  were  essential  pre- 
requisites to  recovery  in  an  action  brought  to  ascertain  the  validity  of  the  de- 
mand and  payment  of  duties,  and  to  recover  back  any  excess  so  paid.*-'  Without 
the  protest  the  money  paid  was  not  illegally  exacted,  and,  if  not,  could  not  be 
recovered  back.^'* 

(3)  When  Are  Duties  Illegally  Exacted. — Duties  illegally  exacted  are  those 
which  are  paid  under  protest,  and  where  there  is  an  appeal  to  the  judicial  tri- 
bunals.*-'' 

(4)  To  Ulwiii  Protest  to  Be  Made.— Where  Merchandise  Is  Entered  for 
Transportation  to  Interior  Port. — When  merchandise  has  been  imported  into 
one  port  where  entry  is  immediately  made  for  transportation  to  another,  the 
first  port  is  "the  port  of  importation  and  entry,"  and  the  decision  of  the  col- 
lector at  that  port  as  to  the  rate  and  amount  of  duty  to  be  paid,  is  "the  ascer- 
tainment and  liquidation  of  the  duties  by  the  proper  officers  of  the  customs," 
within  the  meaning  of  §  2931  of  the  act  of  February  27,  1877,  c.  69,  hence  it 
is  to  that  collector  that  the  ten  days  notice  in  writing  of  objections  to  his  de- 
cision must  be  given  before  an  action  can  be  maintained  to  recover  back  the 
whole  or  any  part  of  the  duties  paid.'*'^ 


40.  Robertson  v.  Frank  Bros.  Co..  13-2 
U.    S.   17,   33   L.    Ed.   236. 

41.  Waiver  of  defense. — Beard  v. 
Porter,   124  U.  S.  437,  31   L.   Ed.   492. 

42.  Office  of  protest. — Davies  v. 
Arthur,   96   U.    S.   148,    153,    24   L.    Ed.    758. 

43.  Protest  a  condition  precedent  to  ac- 
tion to  recover  back  duties. — 5  Stat.  727; 
Nichols  V.  United  States,  7  Wall.  122,  19 
L.  Ed.  125.  citing  Lawrence  v.  Caswell, 
13  How.  488,  14  L.  Ed.  235;  Curtis  v. 
Fiedler,  2  Black  461,  17  L.  Ed.  273; 
Andreae  v.  Redfield,  98  U.  S.  225,  228,  25 
L.  Ed.  158;  Arthur  v.  Morgan,  112  U.  S. 
495,  501,  28  L.  Ed.  825;  Davies  v.  Miller, 
130  U.  S.  284,  286,  32  L.  Ed.  932;  Salton- 
stall  V.  Russell,  152  U.  S.  628,  38  L.  Ed. 
576;  United  States  v.  Edmondston,  181 
U.  S.  500,  51],  45  L.  Ed.  971,  distinguish- 
ing Elliott  V.  Swartwout,  10  Pet.  137,  9 
L.  Ed.  373;  Wright  v.  Blakeslee,  101  U.  S. 
174,  25  L.  Ed.  1048,  citing  Act  of  June  30, 
1864,  §  14;  13  Stat.  214;  Rev.  Stat.,  §  2931; 
Westray  v.  United  States,  18  Wall.  322, 
21  L.  Ed.  763;  Barney  v.  Watson,  92  U. 
S  449,  23  L.  Ed.  730;  Davies  v.  Arthur, 
96  U.  S.   148,  24  L.   Ed.  758. 

The  protest  referred  to  in  §  21  of  the 
act  of  June  22,  1874.  18  Stat.  190,  which 
provides  that  the  entry  and  passage  free 
of  duty  and  settlement  of  duties  of  goods, 
wares,  and  merchandise,  shall,  after  the 
expiration  of  one  year  from  the  time  of 
entry,  in  the  absence  of  fraud,  and  "in 
the  absence  of  protest  by  the  owner,"  im- 
porter, agent,  or  consignee,  be  final  and 
conclusive  upon  all  the  parties,  is,  mani- 
festly, a  protest  against  the  prior  liquida- 
tion or  settlement  of  duties  which  the 
section  proposes  to  declare  to  be  final  and 


conclusive  after  the  expiration  of  one 
year  from  the  time  of  entry.  Beard  v. 
Porter,  124  U.   S.   437,  31   L.   Ed.  492. 

44.  Barney  v.  Rickard,  157  U.  S.  352, 
360,   39   L.    Ed.   730. 

A  judgment  for  any  portion  of  moneys 
paid  by  importers  for  duties  without  pro- 
test, when  the  goods  are  first  entered, 
will  be  reversed.  Barney  v.  Watson,  92 
U.   S.   449,   23    L.   Ed.   730. 

45.  When  are  duties  illegally  exacted. 
— Lawrence  v.  Caswell,  13  How.  488,  14 
L.    Ed.   235. 

When  they  speak  of  duties  illegally  e.x- 
acted,  the  court  mean  to  confine  the  opin- 
ion to  cases  in  which  the  duty  demanded 
was  paid  under  protest,  stating  specially 
the  ground  of  objection.  Where  no  such 
protest  is  made,  the  duties  are  not  ille- 
gally exacted  in  the  legal  sense  of  the 
term.  Lawrence  v.  Caswell,  13  How.  488, 
496,   14   L.    Ed.   235. 

Nor  are  duties  illegally  exacted  where 
they  are  paid  under  the  decision  of  the 
collector,  sanctioned  by  the  secretary  of 
the  treasury,  and  without  appealing  from 
that  decision  to  the  judicial  tribunals  by 
a  proper  and  legal  protest.  Lawrence  v. 
Caswell,   13   How.   488.  496.  14   L.   Ed.   235. 

Money  is  often  paid  under  the  decision 
of  an  inferior  court,  without  appeal,  upon 
the  construction  of  a  law  which  is  after- 
wards, in  some  other  case  in  a  higher  and 
superior  court,  determined  to  have  been 
an  erroneous  construction.  But  money 
thus  paid  is  not  illegally  exacted.  Law- 
rence v.  Caswell,  13  How.  488,  496,  14  L- 
Ed.   235. 

46.  To  whom  notice  of  objections  given. 
— Saltonstall  v.   Russell,  152  U.   S.   628,  38 
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(5)  Time  for  Filing  Protest— aa.  In  General.— The  fair  and  reasonable  im- 
port of  §  2931  and  of  §  3011,  as  they  stood  in  1883,  was  that  a  right  of  action 
accrued  to  the  importer  if  he  paid  the  duties  complained  of  in  order  to  get  pos- 
session of  his  merchandise,  and  if  he  made  his  protest  in  the  form  required, 
within  ten  days  after  the  ascertainment  and  liquidation  of  the  duties.*^  A  pro- 
test delivered  after  the  collector's  estimation  of  the  duties  has  been  made  but 
before  the  final  liquidation  has  been  stamped  on  the  entry,  is  in  apt  time.-**  But 
a  protest  delivered  more  than  ten  days  after  liquidation  of  the  duties  on  o-oods 
'  entered  in  bond  comes  too  late,  even  though  its  delivery  takes  place  less  than 
ten  days  after  the  withdrawal  of  the  goods  for  consumption.^'-^  The  act  of 
March  3,  1857,  c.  98,  §  5,  provided  for  notice  of  dissatisfaction  within  ten  days 
after  entry,  but  that  act  only  applied  to  cases  where  the  question  was  whether 
the  goods  were  or  were  not  subject  to  duty  at  all.^o  The  protest  comes  too  late 
if  the  duties  have  been  estimated  according  to  law  although  made  before  the 
liquidation.^  1 

bb.  Prospective   Protests. — As   the   law   existed   in    1845,   prospective   protests 
were  sufficient  as  to  all  similar  importations  made  by  the  same  importer.'^^     y^Qj. 


L.  Ed.  576,  following  Merritt  v.  Cameron, 
137  U.  S.  542,  34  L.  Ed.  772,  and  dis- 
tinguishing Oberteuffer  v.  Robertson,  116 
U.  S.  499,  29  L.  Ed.  706;  Badger  v. 
Cusimano,  130  U.  S.  39,  32  L-  Ed.  851; 
Robertson  v.  Frank  Bros.  Co.,  132  U.  S. 
17,   33   L.    Ed.   236. 

47.  Time  for  filing  protest. — Saltonstall 
V.  Birtwell,  164  U.  S.  54,  69,  41  L.  Ed. 
348. 

The  act  of  February  28,  1845  (5  Stat. 
727),  prescribing  the  time  and  manner  of 
making  protest  to  a  collector  of  customs 
in  cases  therein  mentioned,  continued  in 
force  until  the  passage  of  the  act  of  June 
30th,  1864  (13  id.  202).  Barney  v.  Wat- 
son, 92  U.  S.  449,  23  L.  Ed.  730,  cited  in 
Barney  v.  Rickard,  157  U.  S.  352,  360,  364, 
365,    39    L.    Ed.    730. 

The  act  of  February  26,  1845,  required 
that  the  protest  should  be  made  at  or  be- 
fore the  payment  of  the  duties.  Curtis 
V.  Fiedler.  2  Black  461,  17  L.  Ed.  273; 
Schell  v.  Fauche,  138  U.  S.  562,  34  L.  Ed. 
1040. 

Whether  the  act  of  1845,  has  a  retroact- 
ive operation,  so  as  to  include  the  case  of 
a  person,  from  whom  excessive  duties 
were  exacted  before  its  passage,  quaere. 
But  it  is  certain  that  a  party  whose  claim 
for  excessive  duties  is  not  recoverable 
under  the  act  of  1839,  and  who  seeks  to 
recover  under  the  act  of  1845,  cannot  avail 
himself  of  the  latter  statute,  without 
bringing  himself  within  its  terms,  by 
showing  that  he  made  proper  protest  at 
the  time  of  payment.  Curtis  r.  Fiedler,  2 
Black  461,  17  L.  Ed.  273,  cited  in  Barney 
V.  Rickard,  157  U.  S.  352,  357,  364,  39  L. 
Ed.    730. 

The  act  of  June  30,  1864,  gave  ten  days 
after  liquidation  for  such  notice.  Rev. 
Stat.,  §  2931;  Barney  ?'.  Rickard,  157  U. 
S.  352.^358,  39  L.  Ed.  730;  Davies  v.  Miller 
130  U.   S.  284.  200,  32   E.    Ed.   932. 

Protest  within  the  ten  days  was  allow- 
able.—Barney  7'.  Watson.  92  U.  S.  449,  23 
L.  Ed.  730;  Davies  v.  Miller,  130  U.  S. 
284,  287,  32  L.   Ed.  932.     Both  these  cases 


are  cited  and  discussed  in  Barney  v.  Rick- 
ard, 157  U.  S.  352,  355,  360,  365,  39  L  Ed 
730. 

48.  Notice  of  dissatisfaction  may  be 
given  at  any  time  after  entry. — Davies  v 
Miller,  130  U.  S.  284,  32  L.  Ed.  932,  cited 
in  Barney  v.  Rickard,  157  U.  S.  352,  365, 
39  L.  Ed.  730;  Belford  v.  Scribner,  144  U. 
S.  488,  505,  36  L.  Ed.  514;  Saltonstall  v. 
Birtwell,    164   U.   S.   54,   69,   41    L.    Ed.   348. 

49.  Merritt  v.  Cameron,  137  U.  S.  542, 
34  L.  Ed.  772,  followed  in  Cadwalader  v. 
Partridge,   137  U.   S.   553,  34   L.   Ed.   783. 

.A.nd  a  decision  by  the  secretary,  or  by 
a  court,  reversing  a  previous  erroneous 
ruling  of  the  department,  is  of  no  aid  to 
an  importer  who  has  not  duly  protested 
against  a  similar  ruling  with  respect  to 
another  importation,  although  there  has 
been  a  change  in  the  ruling  of  the  treas- 
ury department.  Cadwalader  v.  Part- 
ridge, 137  U.  S.  553,  555,  34  L.  Ed.  783, 
following  IMerritt  v.  Cameron,  137  U.  S. 
542,   34   L.    Ed.   772. 

50.  Construction   of    act     of      1857 11 

Stat.  192,  195;  Barney  v.  Watson,  92  U. 
S.  449,  453,  23  L.  Ed.  730;  Davies  v.  Miller, 
130  U.  S.  284,  288,  32  L.  Ed.  932;  Barney 
r.  Rickard,  157  U.  S.  352,  358,  39  L.  Ed. 
730. 

51.  Protest  after  receipt  of  goods  and 
payment  of  duties  too  late. — Barncv  :■. 
Rickard,  157  U.  S.  352,  39  L.  Ed.  730.  In 
this  case  Mr.  Chief  Justice  Fuller  reviews 
the  cases   at  groat  length. 

52.  Prospective  protests  were  formerly 
allowable.— Schell  ?'.  Fauche,  138  U.  S. 
562,  34  L.  Ed.  1040,  approving  Marriott  .'. 
Brune,  9  How.  G19.  13  L.  Ed.  282;  Davies 
7'.  Miller,  130  U.  S.  284,  32  L.  Ed.  932. 
These  cases  are  cited  and  discussed  in 
Barney  v.  Rickard,  157  U.  S.  352,  39  L. 
Ed.    730. 

A  protest  in  the  following  words:  "You 
arc  hereby  notified  that  we  desire  and  in- 
tend this  protest  to  apply  to  all  future 
similar  importations  made  by  us,"  was 
held    sufficient   to   cover   entries    in    which 
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does  the  fact  that  in  some  cases  specific  protests  were  filed  after  the  general 
prospective  protest,  necessarily  show  an  intention  to  abandon  any  future  claim 
under  the  prospective  clause.^^  But  the  act  of  1864,  by  requiring  the  notice  of 
dissatisfaction  to  be  given  on  each  entry,  necessarily  prevents  such  a  notice  as 
to  any  goods  from  being  given  before  the  entry  thereof,  and  precludes  a 
prospective  protest,  covering  future  entries  or  importations. ^-^  And,  under  §  14 
of  the  act  of  1909  requiring  a  notice  of  dissatisfaction  "in  respect  to  each  entry 
or  payment,"  it  is  unlikely  that  prospective  protests  would  be  upheld. 

(6)  Couiputation  of  Time. — The  ten  days  prescribed  by  §  2931  of  Revised 
Statutes  within  which  the  protest  shall  be  filed  begins  to  run  from  the  ascertain- 
ment and  liquidation  of  the  duties,  and  not  from  the  date  of  the  last  or  final 
withdrawal  of  the  merchandise  covered  by  the  bond;^^  it  does  not  begin  to  run 
from   a   previous   abandoned    liquidation. -^^ 

(7)  Form  and  Requisites  of  Prates fi'' — aa.  In  General. — An  action  to  recover 
duties  alleged  to  have  been  unlawfully  assessed,  cannot  be  maintained  if  the 
statutory  requirements  in  respect  of  notice  are  not  complied  with  as  prescribed 
by  §§  2931  and  3011  of  the  Revised  Statutes.'"'^  The  object  of  the  statute,  in 
requiring  a  protest,  was  to  distinctly  inform  the  collector  of  the  position  of  the 
importer.-'"''  Accordingly  protests  of  the  kind  must  contain  a  distinct  and  clear 
specification  of  each  substantive  ground  of  objection  to  the  payment  of  the 
duties.  Technical  precision  is  not  required;  but  the  objections  must  be  so  dis- 
tinct and  specific,  as,  when  fairly  construed,  to  show  that  the  objection  taken  at 
the  trial  was  at  the  time  in  the  mind  of  the  importer,  and  that  it  was  sufficient 
to  notify  the  collector  of  its  true  nature  and  character,  to  the  end  that  he  might 
ascertain  the  precise  facts,  and  have  an  opportunity  to  correct  the  mistake  and 
cure  the  defect,  if  it  was  one  which  could  be  obviated.*''^     Unless  the  protest  set 


there  were  no  protests  to  be  found.  Schell 
f.    Fauche,    138    U.    S.    'yCy2,   34   L.    Ed.    1040. 

Marriott  v.  Brune  discussed. — Davies  v. 
Miller,  130  U.  S.  284,  28(j.  3:>  L.  Ed.  932; 
.^chell  V.  Fauche,  138  U.  S.  562,  571,  34  L. 
Ed.    1040. 

Effect  of  practice  in  various  ports. — 
If,  notwithstanding  Treasury  Regulation 
Number  384,  requiring  protests  to  be 
special  in  each  case,  a  practice  has  grown 
up  in  the  different  ports  of  entry  of  re- 
ceiving prospective  protests,  the  annul- 
ment of  such  practice  might  entail  serious 
consequences  upon  importers  who  had 
acted  upon  the  faith  of  its  validity.  Schell 
:•.  Fauche,  13S  U.  S.  562,  572,  34  L.  Ed. 
1040. 

53.  Schell  r.  Fauche,  138  U.  S.  562,  572, 
34    L.    Ed.    1040. 

54.  Prospective  protests  precluded  by 
act  of  1864.— Davies  v.  Miller,  130  U.  S. 
;.'S4,    2SS,    32    L.    Ed.    932. 

55.  Computation  of  time  for  filing  pro- 
test.—Merritt  t'.  Cameron.  137  U.  S.  542, 
34  L.  Ed.  772,  distinguishing  and  explain- 
ing Westray  v.  United  States,  18  Wall. 
322.   21    L.    Ed.    763. 

This  period  begins  at  date  of  stamp. — 
Davies  v.  Miller,  130  U.-  S.  284.  32  L.  Ed. 
932. 

56.  Robertson  v.  Downing.  127  U.  S. 
607,    32    L.    Ed.    269. 

57.  For  form  of  a  good  and  comprehen- 
sive protest,  see  Oberteuffer '  r.  Robert- 
son, 116  U.   S.   499.   502,   29   L.   Ed.   706. 

58.  Statutory  requirements  as  to  notice 
must  be  complied  with. — Presson  v.  Rus- 
sell, 152  U.  S.  577,  38  L.  Ed.  559.  See  § 
14,  Act   1909. 


59.  Form  and   sufficiency   of   protest. — 

Jnited  States  v.  Salambier,  170  U.  S.  621, 
626,  42   L.   Ed.   1167. 

It  is  sufficient  if  the  importer  indicates 
distinctly  and  definitely  the  source  of  his 
complaint  and  his  design  to  make  it  the 
foundation  for  a  claim  against  the  govern- 
ment. Greely  v.  Burgess,  18  How.  413,  15 
L.  Ed.  455;  United  States  v.  Salambier, 
170  U.   S.   621,  626,  42  L.   Ed.   1167. 

The  protest  must  set  forth  "distinctly 
and  specifically"  the  grounds  of  objec- 
tion to  the  decision  of  the  collector  as  to 
the  rate  and  amount  of  duties.  .Arthur  ?•. 
]\rorgan.   112  U.  S.  495.  501,  28  L.  Ed.  825. 

60.  Grounds  of  objection  must  be  clearly 
and  distinctly  specified. — Greelv  v.  Bur- 
gess. 18  How.  413,  15  L.  Ed.  455;  Curtis 
V.  Fiedler,  2  Black  461,  17  L.  Ed.  273; 
Davies  v.  Arthur,  96  U.  S.  148,  24 
L.  Ed.  758;  Arthur  v.  Dodge,  101  U. 
S.  34,  37,  25  L.  Ed.  948;  Arthur  v.  Mor- 
gan, 112  U.  S.  495.  501,  28  L.  Ed.  825, 
Schell  7'.  Fauche,  138  U.  S.  562,  34  L. 
Ed.  1040;  Heinze  v.  Arthur,  144  U.  S.  28, 
36  L.  Ed.  333;  Herrman  v.  Robertson,  152 
U.  S.  521.  524.  38  L.  Ed.  588;  United 
States  r.  Salambier,  170  U.  S.  621,  627,  42 
L.   Ed.   1167. 

While  such  protest  need  not  be  techni- 
cally precise,  yet  it  must  set  forth  defi- 
nitely and  specifically  each  substantive 
ground  of  the  importer's  objections  to 
the  payment  of  duties.  Presson  v.  Rus- 
sell, 152  U.  S.  577,  38  L.  Ed.  559,  citing 
Herrman  v.  Rf)l)crtson,  152  U.  S.  521,  33 
L.    Ed.   588. 

This  involves  the  designation  in  sub- 
stance,  though   exact   accuracy   is    not    re- 
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forth  distinctly  and  specifically  the  ground  of  the  objection  to  the  amount 
claimed,  it  fails  to  meet  the  requirement  of  the  act  of  congress. ^^  But  no  ob- 
jection can  be  made  to  the  sufficiency  of  a  protest  if  it  is  so  distinct  and  specific 
as  to  appraise  the  collector  of  the  nature  of  the  objection  made  to  the  duty 
imposed.^2  ]\Tor  is  it  necessary  that  a  protest  to  be  sufficient  should  specify 
under  what  provision  the  goods  were  dutiable.^3  Moreover  a  protest  which  in- 
dicates to  an  intelligent  man  the  ground  of  the  importer's  objection  to  the  duties 
levied  upon  the  articles  should  not  be  discarded  because  of  the  brevity  with 
which  the  objection  is  stated.^^ 

bb.  Reason  of  Rule. — "Persons  importing  merchandise  are  required  to  make 
their  protests  distinct  and  specific,  in  order  to  apprise  the  collector  of  the  nature 
of  the  objection,  before  it  is  too  late  to  remove  it,  or  to  modify  the  exaction, 
and  that  the  proper  officers  of  the  treasury  may  know  what  they  have  to  meet, 
in  case  they  decide  to  exact  the  duties  as  intimated,  notwithstanding  the  objec- 
tion, and  to  expose  the  United  States  to  the  risk  of  litigation. "^^ 


quired,  of  the  provision  under  which  the 
importer  .insists  the  goods  are  dutiable, 
so  as  to  comprehensively  indicate  the 
grounds  of  alleged  error  and  afiford  the 
means  of  rectification.  Presson  v.  Rus- 
sell,  152   U.   S.    577,   580,  38   L.   Ed.   559. 

Illustrative  cases — Protest  as  to  duty  on 
chocolate. — United  States  v.  Salambier, 
170  U.  S.  621,  42  L.  Ed.  1167. 

Importations  of  mousselines  de  laine. — 
Schell  V.  Fauche,  138  U.  S.  562,  34  L.  Ed. 
1040. 

Protest  merely  stating  that  goods  were 
not  fairly  examined. — Greely  v.  Burgess, 
18  How.  413,  15  L-  Ed.  455,  Mr.  Justice 
Taney,'  Mr.  Justice  Daniel  and  Mr.  Jus- 
tice Nelson,  dissenting,  cited  in  Schell  v. 
Fauche,   13S  U.    S.   562,   34   L.   Ed.    1040. 

Protest  against  duty  on  dry  salted  cod- 
fish.—Presson  V.  Russell,  152  U.  S.  577, 
38   L.   Ed.   559. 

Protest  against  duty  on  goods  made  of 
cotton  and  silk. — Heinze  :•.  Arthur,  144  U. 
S.  28,  34,  36  L.  Ed.  333;  Herrman  v.  Rob- 
ertson,   152    U.    S.    521,   525,    38    L.    Ed.    588. 

Importation  of  carriages — Personal  ef- 
fects.—Arthur  :■.  Morgan.  112  U.  S.  495, 
28  L.  Ed.  825;  Schell  v.  Fauche,  138  U.  S 
562,  568,  34  L.  Ed.  1040;  Herrman  v.  Rob- 
ertson,  152  U.    S.    521,   525,   38   L.    Ed.    588. 

Classification  of  hair  and  cotton  goods. 
— Herrman  z>.  Robertson,  152  U.  S.  521, 
38    L.    Ed.    588. 

A  party  imported  iron  and  hemp  at  the 
same  time,  entered  them  together,  and 
made  a  general  protest  against  "the  duties 
charged  in  the  entry,"  without  discrimi- 
nation of  the  packages  and  stating  no 
ground  of  objection,  except  that  the 
•charge  was  illegal.  Held,  that  such  a  pro- 
test utterly  fails  to  meet  the  requirements 
of  the  act  of  1845.  Curtis  v.  Fiedler,  2 
Black   461,   480,    17    L.    Ed.   273. 

Excess  paid  on  coverings. — See  Ober- 
teufifer  v.  Robertson,  116  U.  S.  499,  29  L- 
Ed.   706. 

61.  Davies  v.  Arthur,  96  U.  S.  148,  153. 
24   L.   Ed.   758. 

Nor  is  it  sufficient  to  object  to  the  pay- 
ment of  any  particular  duty  or  amount  of 
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duty,  and  to  protest  in  writing  against  it; 
but  the  claimant  must  do  more,  as  is  evi- 
dent from  the  words  of  the  act  of  con- 
gress. He  must  set  forth  in  his  protest 
the  grounds  upon  which  he  objects,  dis- 
tinctly and  specifically.  Davies  v.  Arthur, 
96  U.   S.   148,   151,  24  L.   Ed.   758. 

62.  When  protest  sufficient. — Arthur  v. 
Dodge,  101  U.  S.  34,  25  L.  Ed.  948,  citing 
Davies  v.  Arthur,  96  U.  S.  148,  24  L.  Ed. 
758. 

63.  Need  not  specify  provision  under 
which  goods  are  dutiable. — Heinze  v. 
Arthur,   144  U.  S.  28,  36   L.   Ed.  333. 

But  in  Herrman  v.  Robertson,  152  U. 
S.  521,  38  L.  Ed.  588,  a  protest  was  held 
insufficient,  in  that  it  failed  to  point  out, 
or  suggest  in  any  way,  the  provision 
which  actually  controlled,  and  in  effect 
only  raised  a  question  which  of  two 
clauses,  under  one  or  the  other  of  which 
it  was  assumed  that  the  importation  came, 
should  govern  as  most  applicable.  United 
States  V.  Salambier,  170  U.  S.  621,  627,  42 
L.    Ed.    1167. 

64.  Brevity  no  objection  to  protest. 
—Schell  V.  Fauche,  138  U.  S.  562,  34  L. 
Ed.  1040;  Heinze  v.  .Arthur,  144  U.  S.  28, 
36  L.  Ed.  333;  United  States  v.  Salambier, 
170  U.   S.  621,  627,   42   L.    Ed.    1167. 

65.  Reason  of  rule  requiring  protest  to 
be  clear  and  distinct. — Curtis  v.  l-'icdlcr, 
2  Black  461,  481,  17  L.  Ed.  273;  Davies  v. 
Arthur,  96  U.  S.  148,  149,  24  L.  Ed.  758; 
United  States  v.  Salambier,  170  U.  S.  621, 
627,    42    L.    Ed.    1167. 

Two  objects,  says  Judge  Curtis,  were 
intended  to  be  accomplished  by  the  pro- 
vision in  the  act  of  congress  requiring 
such  a  protest:  1.  To  apprise  the  col- 
lector of  the  objections  entertained  by  the 
importer,  before  it  should  be  too  late  to 
remove  them,  if  capable  of  being  re- 
moved. 2.  To  hold  the  importer  to  the 
ol)jections  which  he  then  contemplated, 
and  on  which  he  really  acted,  and  prevent 
him,  or  others  in  his  behalf,  from  seeking 
out  defects  in  the  proceedings,  after  the 
business  should  be  closed,  by  the  payment 
of  the  money'into  the  treasury.     Davies  v. 
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cc.  Must  Be  in  Writing  and  Signed. — Though  the  rule  was  otherwise  for- 
merly.*^^  ever  since  the  act  of  1845  the  protest  was  required  to  be  in  writing,^^ 
and  signed  by  the  claimant."^  Unless  the  protest  is  made  in  writing,  and  is 
signed  by  the  claimant  within  ten  days  after  the  ascertainment  and  liquidation 
of  the  duties,  no  action  against  the  collector  can  be  maintained  to  recover  back 
the  duties  as  having  been  illegally  exacted.^'-* 

dd.  Date. — Where  objection  is  made  to  a  protest  upon  the  ground  that  it  is 
without  date,  but  it  appears  that  the  protest  is  in  proper  form,  and  attached  to 
the  invoice  of  merchandise  mentioned  therein,  and  duly  signed  by  the  importers, 
the  omission  of  the  date  is  immaterial."'^ 

ee.  Recordation  of  Protest. — The  sufficiency  of  a  protest  cannot  be  success- 
fully objected  to  upon  the  ground  that  there  is  no  evidence  that  it  has  been 
copied  into  the  record  kept  for  that  purpose  as  provided  bv  treasury  regulation 
No.  387.-1 

ff.  Service  of  Protest — aaa.  In  General. — So  far  as  respects  the  manner,  or 
the  person  upon  whom  protest  shall  be  served,  the  statute  is  silent,  and  we  can 
only  infer  that  from  the  nature  of  the  proceedings  it  must  be  served  upon  the 
collector  or  his  subordinate  officer,  or  the  person  who  receives  the  entry  or  the 
payment  of  the  duties.  In  this  silence  of  the  statute,  and  in  the  absence  of  any 
treasury  regulation  upon  the  subject,  it  would  probably  be  competent  for  the  col- 
lector to  receive  such  protest  personally,  or  delegate  his  authority  to  one  of  his 
deputies.'^  2 

bbb.  Presumption  as  to  Service. — In  accordance  with  the  well-settled  general 
rule  with  regard  to  the  conduct  of  a  public  office  that  everything  is  presumed  to 
have  been  done  properly  and  according  to  the  ordinary  course  of  business,  where 
protests  were  produced  under  subpoena  at  the  trial  from  the  proper  repository 
where  they  appeared  to  have  been  lying  for  a  long  time,  it  is  not  unreasonable  to 
infer  that  the  usual  course  was  pursued  and  the  protests  served  according  to  the 
custom  of  the  office."^ 

ccc.  Proof  of  Service  of  Protest. — The  production  of  the  protest  from  its 
proper  custody  is  sufficient  evidence  that  it  had  been  served  according  to  law.''"'* 

gg.  Protests  on  Separate  Pieces  of  Paper. — In  accordance  with  the  general  rule 
that  papers  attached  together  even  by  a  pin  constitute  but  one  in  law,  it  was  held 
that  a  protest  consisting  of  two  forms  of  protest,  one  printed  on  white  but  un- 
signed, and  the  other  on  blue  paper  pasted  to  the  former  and  signed,  is  sufficient 
where  it  is  evident  from  the  protest  books  of  the  custom  house  that  the  entire 

Arthur,  96  U.   S.   14S,   151,  24   L.   Ed.   758;  Ed.    273;    Davies   v.   Arthur.   96   U.   S.    148, 

Herrman  v.  Robertson.  152  U.  S.  521,  525,  24    L.    Ed.    758;    Schell    z:    Fauche,    138   U. 

38  L.  Ed.  588.  S.    562,   34   L.    Ed.    1040.      See,   also,    Phila- 

In    short,    this    distinctness    is    required,  delphia  z'.  The  Collector,  5  Wall.  720,  731, 

that    the    officers     may     know      to      what  18    L,.    Ed.   614;    Nichols   t'.   United    States, 

amount  of  risk  and  responsibility  they  ex-  7   Wall.   122,   126,   19   L.   Ed.   125;  The   As- 

pose  the  government  by  taking  the  duties  sessors   v.    Osbornes,   9   Wall.   567,   571,   19 

in    the    face    of    the    objection.      Curtis    v.  L.    Ed.   748;    Kimball   z>.  The   Collector,   10 

Fiedler.  2   Black  461,  17   L.    Ed.   273.     _  Wall.   436,  444,   19   L.   Ed.   964. 

68.    Formerly  protest  mig;ht  be  written  69.    Davies  z:  Arthur,  96  U.  S.  148.  151, 

or   verbal. — Swartwout   z'.    Gihon,    3    How.  04   j^    p;^]    755 

110,   11    L.    Ed.   517,   cited    in     Rankin     v.  70.     Necessity     for      dating      protest.— 

?Ioyt,    4    How.    .327,    332,    11    L.    Ed.    996;  Schell  Z'.   Fauche.  138  U.  S.   562.  34  L.    Ed. 

Barney  v.   Rickard,   157  U.   S.  352,  358,   39  ]040. 
L.   Ed.   730.  71.     Recordation    of    protest.— Schell    v. 

67.  Written    protest    required    by    later  Fauche.  13S  U.   S.  562,  34  L.  Ed.  1040. 
statutes.--Greelyz.    Burgess.  18  How^413.  ^g.    Manner  or  person  upon  whom  pro- 

]l\?'\-  ^v\  S,^1?'m-  ,^T        '     TT    f.^  test  to  be  served—Schell   T'.   Fauche,   138 

461,    17    L.    Ed.    273;    Nichols     v.      United  .j    ^    .„.,     .„.    „,   y      ^  ,        ^ 

States.  7  Wall.  122,  19  L.  Ed.  125;  Davies  U.  f  .6,^,   060,  .34   L.   Ed.   1040.^ 

V    \nhuT.  96  U.  S.  148,  151,  24  E.  Ed.  758;  73.    Presumption   as   to   service —Schell 

Schell  c'.   Fauche,  138  U.  S.  562,  34  L.   Ed.  '-'•   Fauche,  138  U.  S.  562.  34  L.  Ed.  1040. 

1040.  74.    Proof  of  service  of  protest. — Schell 

68.  Protest  must  be  signed  by  claimant.  ?'.  Fauche,  138  U.  S.  562,  570,  34  L,.  Ed. 
—Curtis    V.    Fiedler,    2    Black    4G1,    17    L-  1040. 
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paper  was  understood  by  the  official  who  recorded  it,  as  a  single  protest  against 
two  illegal  exactions.  The  proper  test  is,  whether  a  person  reading  these  papers 
would  be  deceived  or  misled  as  to  the  actual  intention  of  the  writer.'^ 

(8)  Scope  of  Protest. — The  importer  cannot  set  up  any  objections  to  the  pro- 
ceedings of  the  officers  of  the  customs  which  he  has  not  specified  in  his  protest/^ 

(9)  Manner  of  Filing. — The  term  "duly"  in  the  Revised  Statutes  which  pro- 
vides that  the  plaintiff  shall  duly  file  his  protest  in  writing  and  duly  appeal  to  the 
secretary  of  the  treasury,  means  in  a  proper  way,  or  regularly,  or  according  to 
law.''^ 

5.  Jurisdiction — a.  Of  Circuit  Courts. — The  circuit  courts  have  jurisdiction 
over  actions  against  the  collector  to  recover  back  duties  assessed  upon  nonim- 
portable    property."^ 

b.  Of  Court  of  Claims. — The  circuit  court,  as  a  court  of  claims,  may  take 
cognizance  of  actions  for  the  recovery  of  duties  illegally  exacted.''' 

6.  Parties — a.  Parties  Plaintiff. — The  purchaser  of  merchandise  of  the  im- 
porter while  it  is  in  bond,  and  pending  an  appeal  from  the  ruling  of  the  collector 
to  the  secretary  of  the  treasury,  may  maintain  a  suit  to  recover  duties  claimed  to 
have  been  illegally  exacted  thereon.^*' 

b.  Parties  Defendant. — Actions  of  the  kind  must  be  commenced  against  the 
collector  who  made  the  illegal  exaction,  and  such  an  action  cannot  proceed 
against  the  successor  after  the  incumbent  goes  out  of  office.*^ 

7.  Ple;adings. — Admission  by  Failure  to  Deny. — Wiiere  the  complaint  un- 
der the  New  York  Code  of  Civil  Procedure  alleged  that  the  plaintiff  "duly  made 
and  filed  due  and  timely  protest  in  writing"  and  "duly  appealed  to  the  secretary 
of  the  treasury,"  and  that  "ninety  days  have  not  elapsed  since  the  decision  of 
the  secretary  of  the  treasury  on  the  aforesaid  appeal,"  and  none  of  these  allega- 
tions was  denied  in  the  manner  required  by  the  Code  of  the  state,  it  was  held  that 
they  were  to  be  taken  as  true.^^ 

8.  De:fe;nses — a.  In  General. — A  collector  of  customs  may  defend  an  action 
brought  to  recover  duties  alleged  to  have  been  illegally  exacted,  on  the  theorv 
that  the  goods  were  subject  to  the  duty  exacted  under  another  provision  of  the 
tariff  laws  than  that  on  which  he  founded  the  assessment. ^^    -q^^^  ^y^^  orders  of 

75.  Protests  on  separate  pieces  of  pa-  v.  Stranahan,  191  U.  S.  560  48  L  Ed 
per.— Schell  v.  Fauche,  138  U.  S.  562,  34  302.  See  the  title  COURTS,  vol  4.  p. 
L.   Ed.   1040.  approved  in  United  States  v.       920. 

Barber,  140  U.  S.   164,  168,  35  L.  Ed.  396.  79.     Jurisdiction    of    court    of    claims.— 

76.  Importer  is  confined  to  grounds  of  Dooley  v.  United  States,  182  U.  S.  222 
objection  specified — Gelpcke  v.  Dubuque,  45  L.  Ed.  1074;  Armstronc?  .  j..  '  UnTted 
1  Wall.  175,  17  L.  Ed.  520;  Arnson  v.  States.  182  U.  S.  243  45  L  Ed  1086- 
Murphy,  115  U.   S.  579,  29  L.  Ed.  491.  United    States   v.    Kaufman.   96   U.    S.    567'. 

Therefore,  an  importer,  having  set  forth  24  L,.  Ed.  792.     Compare  Nichols  v.  United 

in   his   written    protest   the    ground    of   his  States,    7    Wall.    122,    19    L.    Ed.    125,    dis- 

objection   to  the   payment   of  customs   du-  tinguished  in  Dooley  v.  United   States.  183 

ties    exacted    by   the    collector,    cannot,    in  U.   S.   222,   224.   45   L.   Ed.    1074.      .And'  see 

his    suit   against    the    latter,    recover   them  the  title  COURTS,  vol.   4,  p.   1030. 

upon   any   ground   other   than   that   so   set  go.     Purchaser   from   the   importer   may 

forth.     Davies  v.  Arthur,  96  U.   S.   148,  24  bring    action.— Seeberger    f      Castro      ns 

L-    Ed.    758.                                ,     1     ,     r             •  U.  S.  32,  38   L.  Ed.  624,  followed   in   Spald- 

The    plamtiffs    are    precluded    from    m-  i,^^  j,    Castro.  153  U.  S.  38,  38  L    Ed    6''6 

sistmg  that  their  importation  was  a  mr.mi-  distinguishing    Hacrer    v.    Swavno     140    U 

facture  of  silk  not  otherwise  provided  for,  g    040    ."^t   L    Kd    719                  "      ' 

and    subject    to    a    duty    of    f^fty   per    cent  Assignee    of^laim'  to     recover      duties 

instead    of   sixty,    when,    by   their   protest,  cannot    sue.— Unoor    7-     Swavne     149    U 

thev  allege  it  to  be'  wearing  apparel,  etc.,  g.   242.  37   L.    Ed'.   719.  cited   In   Seeberger 

subject   to   a   duty   of   thirty-five   per   cent.  ^^  Castro,  153  U.   S.  32    34    38  L    Ed    6'>4 

Davies    V.    Arthur,    96    U.    S.    148,    153.    24  _,         tj',.;.^       ^^r      \      I     \     \ 

T      p,]     nr.Q  81.       Parties      defendant. — .Andreae      z-. 

77.  What  is  meant  by  "duly"  filing  a  ^^^•"'^''^''  ^«  U.  S.  225,  233.  25  L.  Ed.  158. 
protest.— Robertson  v.  Perkins,  129  U.  S.  ^2.  Pleadings  under  the  Code.— Robcrt- 
233,  32  L.   Ed.   686.                                                         ^'^^^    ''•    Perkins,    129    U.    S.    233,    235,    32    L- 

78.  Jurisdiction     of     circuit      courts. — •       ^'''-    ^'^•'• 

Czarnikow,     etc.,     Co.      v.      Ridvvell,      101  83.     Collector    may    rely     on     provision 

U.  S.  559,  48  L.  Ed.  302;  Warner,  etc.,  Co.       other   than  that   under  which  duties  were 
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the  secretary  of  the  treasury  fixing  the  time  at  which  the  value  of  imported 
goods  is  to  be  estimated,  are  no  justification  to  the  collector  as  against  third  per- 
sons.*^ By  a  subsequent  statute,  however,  it  is  provided  that  in  case  the  im- 
porter recovers,  no  execution  shall  issue  against  the  collector  if  it  appears  that 
he  acted  under  direction  of  the  secretary  of  the  treasury,  or  other  proper  officer 
of  the  government.*^ 

b.  Tender. — Since  an  importer  cannot  subject  the  collector  to  the  costs  and  ex- 
penses of  a  suit  for  the  recovery  of  excessive  duties,  until  he  can  show  that  it 
is  wTongfully  withheld,  it  is  held  that  a  voluntary  tender  of  the  amount  by  the 
collector  followed  by  the  refusal  of  an  importer  to  receive  it  bars  the  suit.^** 

9.  Questions  Reviewable  in  Action  to  Recover  Duties. — Considering  the 
acts  of  congress  as  establishing  a  system,  and  giving  force  to  all  the  sections,  its 
plain  and  obvious  meaning  is  that  the  appraisement  of  the  customs  officers  shall 
be  final.*"  But  all  other  questions  relating  to  the  rate  and  amount  of  duties  may, 
after  the  importer  has  taken  the  prescribed  steps,  be  reviewed  in  an  action  at  law 
to  recover  duties  unlawfully  exacted.**  For  example,  the  qualifications  of  the 
merchant  appraiser  and  the  sufficiency  of  his  examination  of  the  merchandise 
designated  for  examination,  are  questions  that  may  be  raised  in  an  action  against 
the  collector  to  recover  back  duties  alleged  to  have  been  illegally  exacted.*^  An 
attack  upon  the  legality  of  the  appraisement,  for  the  purpose  of  having  it  de- 
clared illegal,  and  the  goods  therefore  declared  dutiable  at  the  value  stated  in 
t!ie  invoice,  is  the  only  means  of  redress  by  a  court  for  an  illegal  exaction  of 
duties  based  upon  an  erroneous  valuation. ^^ 

10.  Evidence — a.  Relevancy  and  Materiality. — The  evidence,  in  actions  against 
collectors  to  recover  an  alleged  excess  of  duty,  must,  of  course,  be  relevant  and 


assessed. — Herrman   v.    Arthur,    127   U.    S. 
363,  32  L.   Ed.  186. 

The  suit  was  brought  for  an  illegal  ex- 
action of  duties,  and,  if  the  law  in  force 
at  the  time,  properly  interpreted,  justified 
the  exaction  of  the  duties  imposed,  it  was 
competent  for  the  defendant  to  show  it 
at  the  trial.  Herrman  z'.  Arthur,  127  U. 
S.   363,  368,   32   L.    Ed.   1&6. 

84.  Orders  of  secretary  of  treasury. — 
Greelv  r.  Thompson,  10  How.  22.5.  13  L. 
Ed.  .3'97:  Maxwell  v.  Griswold,  10  How. 
242,    13    L.    Ed.   405. 

85.  .-\ndreae  v.  Redfield,  98  U.  S.  225, 
2.5    L.    Ed.    158. 

86.  Voluntary  tender  by  collector  bars 
suit. — Tremlett  v.  Adams,  13  How.  295, 
14    L.    Ed.    152. 

87.  Valuation  of  merchandise  not  re- 
viewable in  action  to  recover  duties. — 
Hilton  V.  Merritt,  110  U.  S.  97,  106,  28  L. 
Ed.  83,  cited  in  .A.uffmordt  v.  Hedden, 
137  U.  S.  310,  325,  34  L-  Ed.  674;  Erhardt 
f.  Schroeder,  155  U.  S.  124,  131,  39  L.  Ed. 
94.  See,  also.  Badger  v.  Cusimano,  130 
U.   S.  30.  32  L.   Ed.  '851. 

88.  Rate  and  amount  of  duties  may  be 
reviewed  in  action  to  recover  duties. — • 
Hilton  z:  Merritt,  110  U.  S.  97,  106.  2S  L. 
L.  Ed.  83,  cited  in  .Auffmordt  z'.  Hedden, 
137  U.  S.  310,  325,  34  L.  Ed.  674;  Erhardt 
-'.  Schroeder,  155  U.  S.  124,  131,  39  L. 
Ed.   94. 

A  common  instance  of  the  recognition 
of  the  right  of  a  party  to  review,  in  an 
action  at  law,  a  question  of  the  classifica- 
tion   of    imports   is   to   be    found   in   cases 


where  there  is  no  dispute  as  to  the  char- 
acter of  the  merchandise,  but  the  contest 
is  upon  the  name  properly  applicable  to 
it,  in  the  meaning  of  a  statute.  IMany  such 
cases  are  cited  in  Cadwalader  v.  Zeh,  151 
U.  S.  171,  176,  38  L.  Ed.  115,  which  case 
is  itself  a  similar  instance.  Erhardt  z'. 
Schroeder,  155  U.  S.  124,  131,  39  L.  Ed.  94. 

Rule  where  duty  is  fixed  with  reference 
to  size;  texture  and  weight. — The  value 
fixed  by  the  appraisers  is  final.  But  when 
the  duty  chargeable  is  not  fixed  with 
reference  to  its  value,  but  to  certain  pre- 
scribed characteristics  of  size,  fineness  of 
texture,  and  weight,  this  is  not  an  ap- 
praisement in  the  sense  of  being  an  as- 
certainment of  value,  and  in  such  latter 
case  the  classification  may  be  reviewed  in 
an  action  at  law.  Erhardt  v.  Schroeder, 
155  U.  S.  124,  130,  39  L.  Ed.  94,  citing 
Hilton  V.  Merritt,  110  U.  S.  97,  28  L.  Ed. 
S3;  Cadwalader  z:  Zeh,  151  U.  S.  171,  38 
L.    Ed.    115. 

Power  of  collector  to  exact  additional 
charges  is  subject  to  review.  Badger  f. 
Cusimano,  130  U.  S.  39,  32  L.  Ed.  851. 
citing  and  reconciling  Hilton  v.  Merritt, 
no   U.   S.   97,   28   L.    Ed.   83. 

89.  Qualification  of  appraiser  and  suffi- 
ciency of  examination  of  merchandise. — 
Oelbermann  z:  Merritt.  123  U.  S.  356,  31 
L.  Ed.  164;  Mustin  v.  Cadwalader,  123  U. 
S.  369,  31  L.  Ed.  169.  But  under  customs 
administrative  act  no  such  question  could 
arise.  See  Schoenfeld  v.  Hendricks,  152 
U.    S.    691,    694,   38    L.    Ed.    601. 

90.  Erhardt  v.  Schroeder,  155  U.  S.  124, 
130,  39  L.   Ed.  94. 
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material, ^^  whether  it  be  oral  or  documentary. '•^- 

b.  Best  and  Secondary  Evidencey-^ — Copies,  as  for  example,  copies  of  ap- 
peals to  the  secretary  of  the  treasury,  may  be  considered  the  best  evidence,^'*  es- 
pecially where  no  sufficient  objection  is  interposed  to  its  reception  in  evidence.^^ 

c.  Presiimptions  and  Burden  of  Proof. — In  an  action  against  a  collector  to  re- 
cover the  amount  alleged  to  have  been  unlawfully  exacted  by  that  officer  from 
the  importers  as  custom  duties,  the  basis  of  the  action  being  that  the  examina- 
tion was  void,  the  usual  presumption  of  a  legal  collection  obtained,  and  the  bur- 
den is  upon  the  importer  of  overcoming  this  presumption  by  proof  that  the  ex- 
action of  the  duties  was  unlaw ful.^^ 

d.  Witnesses. — A  witness  may  be  cross-examined  as  to  alleged  contradictory 
statements  to  test  his  credibility.^" 

11.  Statute  of  Limitations  and  Laches — a.  Statute  of  Limitations — (1) 
1)1  General. — In  an  action  to  recover  back  duties  under  §  3011  of  the  Revised 
Statutes,  as  amended  by  §  1  of  the  act  of  February  27,  1877,  ch.  69,  19  Stat.  247, 
which  allows  any  person  making  payment  under  protest,  and  in  order  to  obtain 
possession  of  merchandise  imported  for  him,  to  maintain  an  action  to  recover 
back  any  excess  so  paid,  "the  plaintiffs,  in  addition  to  showing  due  protest  and 
appeal,  must,  as  a  condition  precedent  to  recovery,  show  either  that  the  suit  had 
been  brought  within  ninety  days  after  an  adverse  decision  on  the  appeal,  or  that 
there  had  been  no  such  decision,  and  the  suit  had  been  brought  after  the  ex- 
piration of  ninety   days   from  the  appeal. "^^ 

(2)  Estoppel. — Mere  loose  conversations  between  an  importer  and  secretary 
of  the  treasury  and  the  officers  of  the  custom  house  that  the  statute  of  limita- 
tions will  cease  to  run  against  a  claim  for  duties  illegally  exacted  in  any  con- 
tingency, whether  the  plaintiffs  did  or  did  not  cause  their  claims  to  be  prepared 
and  presented  to  the  treasury  department  for  adjustment  and  allowance,  do  not 
amount  to  a  contract  or  promise  which  will  estop  the  collector  from  setting  up 
the  statute.^'' 


91.  Declarations  of  importer's  agent. — 

"It  does  not  seem  to  us  that  what  plain- 
tifif's  agent  said  to  an  assistant  appraiser, 
or  conversations  had  subsequently  to  the 
appraisement,  could  be  competent,  and, 
even  if  this  might  be  so,  there  is  no  ex- 
planation in  the  record  as  to  what  evi- 
dence plaintiff  sought  to  elicit."  Buckstafif 
V.  Russell,  151  U.  S.  626,  636,  38  L.  Ed. 
292;  Origet  v.  Hedden,  155  U.  S.  228,  235, 
39   L.    Ed.   130. 

Irrelevant  questions  to  merchant  ap- 
praiser.— Origet  zf.  Hedden,  155  U.  S.  228, 
235,   39   L.    Ed.    130. 

It  was  proper  to  exclude  the  question 
"whether  or  not  those  goods  in  the  sev- 
eral cases  were  all  of  the  same  character 
as  to  value."  As  the  question  covers  both 
the  importations,  and  the  appraisers  ex- 
amined one  case  of  each,  it  was  imma- 
terial. Origet  V.  Hedden,  155  U.  S.  228, 
39   h.    Ed.   130. 

92.  Report  from  consul  at  foreign  port. 
— .\ufifmordt  v.  Hedden,  137  U.  S.  310, 
34    L.    Ed.    674. 

93.  See  the  title  BEST  AND  SECOND- 
ARY EVIDENCE,  vol.  3,  p.  214. 

94.  Barney  v.  Schmeidcr,  9  Wall.  248, 
19   L.    Ed.   648. 

95.  Held,  the  objection  that  the  copy 
was  read  in  evidence  without  any  proof 
that  it  was  a  copy  is  unavailing  where  the 
copy  was  treated  by  bf>th  sides  as  a  copy 
and  the  objection  set  forth  no  ground 
therefor.      Toplitz    v.    Ilcddci.,    146    U.    S. 


252,  36  L.  Ed.  961,  citing  Camden  v. 
Doremus,  3  How.  515,  11  L.  Ed.  705; 
United  States  v.  McMasters,  4  Wail.  680, 
18  L.  Ed.  311;  Burton  v.  Driggs,  20  Wall. 
125,  22  L.  Ed.  299;  Evanston  v.  Gunn,  99 
U.    S.   600,   25    L.    Ed.   306. 

96.  Presumptions  and  burden  of  proof, 
— Erhardt  v.  Schroeder,  155  U.  S.  124,  39 
L.    Ed.  94. 

In  an  action  against  a  collector  of  cus- 
toms to  recover  the  amount  of  duties  on 
imports  alleged  to  have  been  exacted  \n 
violation  of  law,  the  burden  of  proof  is 
upon  the  plaintiff.  Arthur  v.  Unkart,  96 
U.    S.    118,   122,   24   L.    Ed.   768. 

97.  Toplitz  V.  Hedden,  146  U.  S.  252, 
254.  36  L.  Ed.  961.  See  the  title  WIT- 
NESSES. 

98.  Limitation  of  action  to  recover  du- 
ties.— .\rnson  i:  Murphv.  115  U.  S.  579, 
20    E.    Ed.    491. 

Declaration  need  not  allege  bringing  of 
action  within  time  limit — I'lard  f.  Porter, 
124    U.    S.    i'M.    4\:\,    2^    L.    Ed.    492. 

Claimant  could  wait  until  decision  of 
secretary  was  made. — .Xru'^on  7».  Murphv, 
11".    U.    S.    579,    582.   29    L.    Ed.    491. 

Rule  where  secretary's  decision  was  de- 
layed.—  .\rnson  ?■.  Murphy.  109  U.  S.  238, 
242,  27  L.  Ed.  920,  cited  with  approval  in 
lames  7-.  Hicks,  110  U.  S.  272,  275,  28  L. 
Ed.    144. 

99.  Estoppel  to  set  up  statute  of  limi- 
tations.— .Aiulrcae  v.  Rcdficld,  98  U.  S. 
225,  25  L.   Ed.  158. 
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(3)  What  Lazv  Governs  tJic  Limitation. — Formerly  it  was  held  in  an  action 
to  recover  back  duties  alleged  to  have  been  illegally  exacted,  that  the  question 
whether  the  suit  was  begun  in  time  will  be  governed  by  the  laws  of  the  state  in 
which  the  suit  was  begun. ^  But  as  the  etTect  of  §§  2931  and  3011  of  the  Revised 
Statutes  was  to  convert  the  prior  common-law  action  into  one  based  wholly  on 
a  statutory  liability,  and  regulated,  as  to  all  its  incidents,  by  express  statutory 
provisions,  and,  among  them,  "the  conditions  which  fix  the  time  when  the  suit 
may  begin,  and  prescribe  the  period  at  the  end  of  which  the  right  to  sue  shall 
cease;"  it  was  held  that  the  legislation  of  congress  on  the  subject  was  exclusive 
of  state  laws.2 

b.  Laches.^ — But  even  when  an  action  of  assumpsit  was  allowed  against  the 
collector,  the  importer's  right  to  maintain  it  might  be  lost  by  his  culpable  negli- 
gence.^ 

12.  Liability  of  Agents  for  Failure  to  Sue. — Where  brokers  either  ex- 
pressly or  by  fair  implication,  assumed  the  duty  of  causing  suit  to  be  brought 
within  a  reasonable  time  to  recover  an  excess  of  duty  imposed  against  their 
])rincipals,  they  are  liable,  upon  general  principles  of  the  law  of  agency,  for 
failure  to  do  so,  by  reason  of  which  recovery  is  lost  to  the  principals.  And 
more  especially  is  this  true  where  suits  have  been  brought  by  other  parties  who 
had  paid  similar  duties  upon  like  importations  and  recoveries  had  against  the 
collector  upon  precisely  the  same  grounds  mentioned  in  the  protest  by  their  prin- 
cipals.5 

13.  Right  to  Recover  Interest. — In  an  action  against  a  collector  to  recover 
damages  for  an  illegal  exaction  of  custom  duties,  though  interest  may  be  re- 
coverable, not  as  part  of  the  contract,  but  by  way  of  damages,  yet  if  the  plain- 
tiff has  been  guilty  of  laches  in  unreasonably  delaying  the  prosecution  of  his 
claim,  it  may  be  properly  withheld.  But  where  the  facts  do  not  show  that  any 
fault  could  be  imputed  to  the  plaintiff  interest  may  properly  be  awarded  by  way 
of  damages  from  the  time  of  the  illegal  exaction." 

14.  Findings  of  Courts." — In  an  action  to  recover  back  duties,  the  findings 
bv  the  court  should  show  what  the  collector  charged  the  plaintiff  and  should 
describe  the  articles  imported,  else  that  will  not  be  sufficient  to  support  the  judg- 
ment for  the  plaintiff.^  Likewise  the  record  must  show  under  what  provisions 
of  the  tariff  act  the  parties  respectively  claimed. '^ 

15.  Theory  of  the  Case. — Where  an  action  against  a  collector  to  recover 
duties  paid  upon  certain  importations  of  Chinese  goat  skins  was  tried  wholly 
upon  the  theory  that  the  goat  skins  in  controversy  were  either  rugs  or  skins, 
dressed  and  finished,  under  the  act  of  March  3,  1883.  the  collector  cannot  claim 
that  the  goat  skins  fall  cither  directly  or  under  the  similitude  clause  within  the 
description  of  dressed  furs  on  the  skin,  where  there  is  no  finding  as  to  the  com- 

1.     What   law    governs    suit    to    recover  Hovt,  13  Pet.  263,  10  L.  Ed.  154;  Bronson 

duties.— Goldenhers  v.    Murphy,    108   U.   S.  v.   Schiilten,   104  U.   S.   410,  26   L.   Ed.   797. 

102,  27  L.  Ed.  686.  5-    Liability  of  agents  for  failure  to  sue. 

Causes' of  action  arising  under  acts  of  — Bowerman  v  Ropers.  125  U-  S^«^.  31 
con-ress  permitting  suits  to  be  brought  K-^  \^^xTn?'''^  \  *'^  PRINCIPAL 
bv  importers  against  collectors  of  cus-  A.\D  Adh.Xl,  vol.  9,  p.  664.  _ 
toms  to  recover  duties  illegally  assessed.  6.  Recovery  of  mterest  in  action  to  re- 
have  always  been  treated  by  the  federal  ^over  duties.— Er.kine  v^  Van  Arsdale,  15 
supreme  court  as  subject  to  the  statutes  Walh  75,  21  L.  Ed  63;  Redfield  v.  \staly- 
of  limitations  of  the  several  states.  An-  fera  Iron  Co..  110  U.  S  174,  176,  28  L  Ed. 
dreae  v.  Redfield.  98  U.  S.  225.  25  L.  Ed.  109;  United  States  t'.  Sanborn  135  U.  S. 
158;  Rarnev  v.  Oelrichs.  138  U.  S.  529,  34  271,  34  L.  Ed.  112;  Redfield  v.  Bartels,  139 
L.  Ed.  1037;  Camnbell  v.  Haverhill,  155  ^  ^^  J^^^' l^^'  ?/l  K5?,-^\^?-  ^  ..^^  ^^ 
U.  S.  610,  620,  39  L.  Ed.  280.  Z'^  ^'^^  ^''^   ^'^^^    APPEAL   AND    ER- 

«       A                       ,,        .         11-    TT     c     K^f^  ROR,   vol.    1,   p.   1028. 

al-  o^^'^r/^-.n^'VT   r*^   i!  y-    ^c      '  8-    Findings   of  court  in  actions  to  re- 

T'  ?!oVt    ^''■oln  •P1^"'.7  T  ^KH^'^o-   ^""^^       <=°^^'-    duties^-Saltonstal    v.    Birtwell.    150 
der,  149  U.  S.  210.  21o.  37  L.  Ed.   /Oo.  ^     g     ^^^     3^    j^     g^     ^j^g.    g     ^^   ^g^    ^ 

3.  See    the    title    LACHES,    vol.    7,    p.       3    54^   41   j^    jrj.   348. 

790.  _  9.    Saltonstai  v.   Birtwell,  150  U.   S.   417, 

4.  Laches   may    bar    action. — Bend     v.       o^  ^    Ed.   1128. 
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mercial  meaning  of  the  word  furs,  and  there  is  no  testimony  whatever  upon  the 
subject.^" 

K.  Refunding  or  Abatement  of  Duties — 1.  Implied  Promisk  to  Refund. 
— There  is  no  such  thing  as  an  impHed  promise  on  the  part  of  the  government 
to  refund  duties  voluntarily  paid,  against  the  positive  command  of  a  statute.^ ^ 

2.  Refunding  of  Duties  under  the  Statute. — The  revenue  laws  authorize 
the  secretary  of  the  treasury  to  refund  duties,  upon  production  of  satisfactory 
proof  of  the  actual  injury  or  destruction  of  any  merchandise  by  accidental  fire 
or  other  casualty  while  the  same  remained  in  the  custody  of  the  customs  offi- 
cers.^^ 

L.  Liability  of  Government  for  Salvage  of  Dutiable  Merchandise.— 
If  the  government  is  liable  to  refund  duties  in  case  the  i)ropert\-  has  been  de- 
stroyed by  fire,  it  is  under  the  same  obligation  to  pay  salvage  on  such  duties,  as 
it  would  have  been  had  property  of  the  government  of  the  same  value  been  di- 
rectly saved  by  the  exertions  of  the  salvors. ^-"^ 

M.  Drawback^-* — 1.  Introductory. — The  provision  for  the  return  of  the 
duty  upon  a  re-exportation,  formed  a  part  of  the  system  of  regulations  for  im- 
portation and  revenue  from  the  earliest  period  of  the  government,  and  has  al- 
ways been  understood  to  establish  relations  between  the  regular  and  honest 
importer  and  the  government. ^-^ 

2.  Definitions  and  Distinctions — a.  Drawback  Defined. — Drawback  is  de- 
fined as  "a  device  resorted  to  for  enabling  a  commodity  afifected  by  taxes  to  be 
exported  and  sold  in  the  foreign  market  on  the  same  terms  as  if  it  had  not  been 
taxed  at  all."i« 

b.  Meaning  of  Terms  "Export"  and  "E.x'portaHon." — The  words  "export"  and 
"exportation"  in  the  act  of  July  27,  1897,  are  generally  used  in  the  sense  of 
transportation  from  this  to  a  foreign  country. i" 

c.  Distinction  between  Draivback  and  Rebate. — Drawback  laws  relate  to  an 
article  after  it  is  manufactured.  The  mere  use  of  imported  materials  in  manu- 
facturing does  not  entitle  the  manufacturer  to  a  drawback,  and  it  is  only  when 
the  manufactured  goods  are  exported  that  the  reason  for  the  repayment  of  duty 
arises.  In  such  instances  the  exportation  and  the  ascertainment  of  the  character 
and  quality  of  the  imported  materials  existing  in  the  manufactured  article  are 
subjected  to  regulation,  but  not  the  process  of  manufacture.^'^ 

3.  Purpose  of  Enactment. — The  purpose  of  the  drawback  provision  is  to 
make  duty  free,  imports  which  are  manufactured  here  and  then  returned  whence 

10.  Theory  of  the  case. — Seeberger  v.  quence  therefrom  it  might  have  been  ad- 
Schlesinger,   1^2  U.   S.   581,  38   L.   Ed.   560.  vantaged.        United       States      v.      Cornell 

11.  There  is  no  implied  promise  to  re-  vSteamboat  Co.,  202  U.  S.  184,  193,  50  L. 
fund   duties. — Nichols   v.    United    States,   7  Ed.   987. 

Wall.    122.    19    L.    Ed.    125,    citing    Gary   v.  14.    See   post,   "False   Entry   for    Benefit 

Curtis,  3   How.   23fi.  11    L.   Ed.   576.  of    Drawback,"    V.    N,    2,    m;    "Drawback 

12.  Refunding  duties  under  the  statute.       for   Deficiency."  VI,   N,   1. 

— United  States  v.  Cornell  Steamboat  Co.,  15.     Drawbacks    upon    re-exportation. — 

202  U.  S.  184,  50  L.   Ed.  987.  Rartlett  7'.    Kane,  16   How.   263,  274,   14   L- 

Whether  statute  is  permissive  or  man-  Ed.  931. 
datory. — Supervisors    v.    United    States,    4  16.    Drawback  defined. — United  States?'. 

Wall.   435,   18   L.    Ed.  419;   Galena  v.   Amy,  Passavant,    169    U.    S     16.    23,    42    L-    Ed 

5  Wall.  705,  18  L.  Ed.  560;  Ercnch  v.   Ed-  644    (the    German    bonification    of   taxV 
wards,  13  Wall.  506,  20  L.  Ed.  702;  United  17.    The  word  "export"  in  statute  allow- 

States   V.    Cornell    Steamboat    Co.,    202    U.  ing   a   drawback   defined. — Swan     etc      Co 

S.   184,  192.  50  L.  Ed.  987.  7'.   United   States,   190  U.   S.   143.  47   L.   Ed. 

13.  Liability  of  government  for  salvage  984. 

of    dutiable    merchandise. — United    States  Goods  to  be  consumed  on  board  vessel 

V.    Cornell   Steamboat   Co.,   202   U.    S.   184,  _Swan,  etc.,  Co.  v.  United  States    lOO  u' 

192.  50  L.  Ed.  987.  S.    143,   47   L.    Ed.   984. 

Though  hnd  the  duties  upon  these  goods  18.    Distinction   between    drawback   and 

not  been   collected,  the   government   could  rebate. — Dunlap   r'.    United    States,    173    U. 

not  have  been   held  liable,  since   the  serv-  S.    65,    72,   43    L,.    Ed.     616.      rlistin'guishing 

ices    would    not   have   been    performed   for  Campbell   7'.   United   States,   107  U.   S,  4of 

its   benefit,   although   as   a    remote    conse-  27   L.    Ed.   592. 
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they  came  or  to  some  other  foreign  country — articles  which  are  not  sold  or  con- 
sumed in  the  United  States. ^^ 

4.  General  Construction  of  Enactment. — The  drawback  provision  being 
a  governmental  grant  of  a  privilege  or  benefit,  is  to  be  construed  in  favor  of  the 
government  and  against  the  party  claiming  the  grant. 2" 

5.  Regulations  Governing  Right  to  Drawback. — The  right  of  an  importer 
to  recover  the  drawback  prescribed  by  the  federal  statutes  cannot  be  defeated  by 
the  promulgation  of  regulations  by  the  secretary  of  the  treasury,  and  then,  by 
ordering  the  officers  not  to  act  under  them,  or  not  to  act  at  all,  place  himself  above 
the  law  and  defy  it.^i  If  the  amount  has  been  proved  to  the  satisfaction  of  the 
court  as  completely  as  if  every  reasonable  regulation  had  been  complied  with,  a 
recovery  can  be  sustained. ^^ 

6.  Drawback  on  Articles  Manufactured  from  Imported  Materials — a. 
In  General. — Section  319  of  the  Revised  Statutes  provided  for  the  allowance  of 
a  drawback  on  all  articles  wholly  manufactured  within  the  United  States  of  ma- 
terials imported  from  abroad,  on  which  duties  have  been  paid  when  exported.-'" 

b.  Articles  Must  Be  "Wholly  Manufactured,"  etc. — The  object  of  the  section 
was  evidently  not  only  to  build  up  an  export  trade,  but  to  encourage  manufac- 
tures in  this  country,  where  such  manufactures  are  intended  for  exportation,  by 
granting  a  rebate  of  duties  upon  the  raw  or  prepared  materials  imported,  and 
thus  enabling  the  manufacturer  to  compete  in  foreign  markets  with  the  same 
articles  manufactured  in  other  countries.  In  determining  whether  the  articles 
in  question  were  wholly  manufactured  in  the  United  States,  this  object  should  be 
borne  steadily  in  mind.^-* 


19.  Purpose    of    drawback    provision. — 

Campbell  v.  United  States,  107  U.  S.  407, 
413,  27  L.  Ed.  592,  quoted  with  approval 
in  Swan,  etc.,  Co.  v.  United  States,  190  U. 
S.    143,   146,   47   L.    Ed.   984. 

So,  also,  in  Tidewater  Oil  Co.  v.  United 
States,  171  U.  S.  210,  216,  43  L.  Ed.  139: 
"The  object  of  the  section  was  evidently 
not  only  to  build  up  an  export  trade,  but 
to  encourage  manufactures  in  this  coun- 
try, where  such  manufactures  are  intended 
for  exportation,  by  granting  a  rebate  of 
duties  upon  the  raw  or  prepared  materials 
imported,  and  thus  enabling  th^  manufac- 
turer to  compete  in  foreign  markets  with 
the  same  articles  manufactured  in  other 
countries."  Quoted  with  approval  in 
Swan,  etc.,  Co.  v.  United  States,  190  U. 
S.  143,  146,  47  L.  Ed.  984.  See  Joseph 
Schlitz  Brewing  Co.  v.  United  States,  181 
U.   S.   584,  45   L.   Ed.  1013. 

20.  Provision  construed  in  favor  of  gov- 
ernment.— United  States  v.  Allen,  163  U. 
S.  499,  41  L.  Ed.  242;  Swan,  etc.,  Co.  v. 
United  States,  190  U.  S.  143,  47  L.  Ed. 
984;  Hanibal,  etc.,  R.  Co.  v.  Missouri 
River  Packet  Co.,  125  U.  S.  260,  271,  31 
L.    Ed.    731. 

Ignorance  of  law  no  excuse. — Barlow  v. 
United   States,  7   Pet.   404,   8   L.    Ed.   728. 

21.  Regulations  governing  right  to 
drawback. — Campbell  v.  United  States, 
lO;  U.   S.   407,  27  L.   Ed.  .592. 

22.  Where  a  statute  declares  that  there 
shall  be  a  rebate  or  drawback  of  a  tax  un- 
der certain  circumstances,  the  amount  to 
be  determined  under  regulations  pre- 
scribed by  the  secretary  of  the  treasury, 
the  inaction  of  the  secretary  is  immaterial, 
and  the   drawback  must  be  paid   whether 


ascertained  under  the  secretary's  regula- 
tions or  not,  because  the  right  to  the 
drawback  depends  on  the  statute,  and  not 
on  the  secretary's  regulations,  which  re- 
late merely  to  the  ascertainment  of  the 
amount.  Dunlap  v.  United  States,  173  U. 
S.  65,  72,  43  L.  Ed.  616,  distinguishing 
Campbell  v.  United  States,  107  U.  S.  407. 
27    L.    Ed.    592. 

23.  What  are  "imported  materials?" — 
Bottles  and  corks  to  be  used  in  the  manu- 
facture of  bottled  beer,  subsequently  ex- 
ported, are  not  imported  materials  used  in 
the  manufacture  of  articles  manufactured 
or  produced  in  the  United  States  and 
subsequently  exported  are  within  the 
meaning  of  §  25  of  the  act  of  October  1, 
1890,  c.  1244,  26  Stat.  567.  Joseph  "Schlitz 
Brewing  Co.  v.  United  States.  181  U.  S. 
584,  45  L.  Ed.  1013,  citing  Tidewater  Oil 
Co.  V.  United  States,  171  U.  S.  210,  43  L. 
Ed.   139. 

24.  Articles  must  be  wholly  manufac- 
tured to  enjoy  a  drawback. — Tidewater 
Oil  Co.  V.  United  States,  171  U.  S.  210, 
216.   43    L.    Ed.   139. 

What  is  a  complete  manufacture, — 
Tidewater  Oil  Co.  r.  United  States,  171 
U.  S.  210,  217,  43  L.  Ed.  139,  cited  in  Allen 
V.  Smith,  173  U.  S.  389,  399,  43  L.  Ed.  741; 
United  States  v.  Dudley,  174  U.  S.  670, 
672.    43    L.    Ed.    1129. 

Illustrative  cases. — Thus,  chairs  are 
made  of  bottoms,  backs,  legs  and  rounds, 
each  one  of  these  parts  being  made  sepa- 
rately and  in  large  quantities.  If  im- 
ported in  this  condition  from  abroad,  and 
the  parts  were  assembled  and  glued  or 
screwed  together  here,  it  is  entirely  clear 
that    such    chairs    would    not     be      wholly 
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7.  Drawback  on  Importations  of  Bituminous  Coal. — The  provision  in  the 
tariff  act  of  March  3,  1883,  c.  121,  22  Stat.  488,  allowing  a  drawback  of  seventy- 
five  cents  per  ton  on  all  bituminous  coal  imported  into  the  United  States,  which 
is  afterwards  used  for  fuel  on  board  vessels  engaged  in  the  coasting  trade  of 
the  United  States,  was  repealed  by  implication  by  §  25  of  the  tariff'  act  of  1890.-^ 

8.  Rights  of  Fraudulent  Importers. — The  provision  for  the  return  of  du- 
ties upon  re-exportation  does  not  include,  in  its  purview,  any  return  of  the  for- 
feitures or  amercements  resulting  from  illegal  or  fraudulent  dealings  on  the  part 
of  the  importer  or  his  agents.-^  Hence  the  existing  laws  relating  to  exportations, 
with  the  benefit  of  drawback,  do  not  apply  to  relieve  the  person  who  has  in- 
curred, by  an  undervaluation  of  his  import,  this  additional  duty  from  the  pay- 
ment of  any  portion  of  it.^^ 

9.  Recovery  of  Drawback. — A  party  claiming  to  be  entitled  to  a  drawback 
of  duties  upon  manufactured  articles  exported  might,  when  payment  thereof 
has  been  refused,  maintain  a  suit  in  the  court  of  claims,  on  the  ground  that  the 
facts  found  raised  an  implied  contract  that  the  United  States  would  refund  to 
the  importer  the  amount  he  had  paid  to  the  government. ^^ 

N.  Violation  of  Customs  Laws^^ — 1.  General  Principles — a.  Intention  or 
Guilty  Knozvledge — (1)  In  General. — "An  intent  to  defraud  the  revenues  im- 
plies an  intent  to  deprive  such  revenues  of  something  that  is  lawfully  due  them, 
and  there  can  be  no  such  intent  without  knowledge  of  the  fact  that  there  is 
something  due."^^  But  it  has  been  held  that  the  intent  of  the  importer  is  imma- 
terial,2i  and  that  ignorance  of  law  is  no  more  a  defense  in  proceedings  for  for- 
feiture under  the  revenue  law  than  in  criminal  proceedings. •^- 

(2)  Mere  Unexecuted  Intention. — The  law  punishes  the  attempt,  not  the  in- 
tention, to  defraud  the  revenue  by  false  invoices. ^^ 


manufactured  in  the  United  States;  and 
the  same  may  be  said  of  the  staves,  heads 
and  hoops  which  constitute  a  barrel.  Tide- 
water Oil  Co.  v.  United  States,  171  U.  S. 
210,  217,   43   L.    Ed.    139. 

Imported  shocks  used  in  manufacture 
of  boxes. — See  in  Tidewater  Oil  Co.  v. 
United  States,  171  U.  S.  210,  43  L.  Ed. 
139. 

25.  Act  allowing  drawback  on  bitumi- 
nous coal  is  repealed. — United  States  v. 
Allen,   1G3   U.   S.   499,   41    L.   Ed.  242. 

26.  Fraudulent  importers  cannot  re- 
cover drawbacks. — Bartlett  v.  Kane,  16 
How.  263,  274,  14  L.  Ed.  931,  quoted  in 
Helwig  V.  United  States,  188  U.  S.  605, 
617,    47    L.    Ed.    614. 

27.  Additional  duties  for  undervalua- 
tion.—Bartlett  z;.  Kane,  16  How.  263,  274, 
14  L.  Ed.  931,  cited  in  Stairs  v.  Peaslee, 
18  How.  521,  529,  15  L.  Ed.  474;  Helwig 
7'.  United  States,  188  U.  S.  605,  617,  47  L. 
Ed.    614. 

28.  Dooley  v.  United  States,  182  U.  S. 
222,  229,  45  L.  Ed.  1074,  followed  in  Arm- 
strong V.  United  States,  182  U.  S.  243,  45 
L.    Ed.   10S6. 

Action  in  court  of  claims  to  recover 
drawback. — Campbell  i'.  United  States,  107 
U.  S.  407,  27  L.  Ed.  592  (in  this  case  there 
was  no  question  of  tort),  cited  in  Dooley 
V.  United  States,  182  U.  S.  222,  229,  45  L. 
Ed.    1074. 

29.  See  ante,  "Presentation  of  Mani- 
fest," V,  H,  1,  a;  "Landing  of  Goods  and 
Permit  to  Land,"  V,  H,  3. 


30.  Intent  as  an  element. — Dunbar  v. 
United  States,  156  U.  S.  185,  194,  39  L. 
Ed.   390. 

Entry  of  goods  under  a  false  denomina- 
tion.— A  statute  which  authorizes  a  sei- 
zure where  the  goods  are  of  a  different 
quality  from  that  mentioned  in  the  en- 
try is  a  highly  penal  law,  and  should,  in 
conformity  with  the  rule  on  the  subject, 
be  construed  strictly;  if,  either  through 
accident  or  mistake,  the  sugars  were  en- 
tered by  a  different  denomination  from 
what  their  quality  required,  a  forfeiture  is 
not  incurred.  United  States  v.  Eighty- 
Four  Boxes  of  Sugar,  7  Pet.  453,  8  L.  Ed. 
745. 

31.  Intent  of  importer  held  immaterial. 
— Cotzhausen  v.  Nazro,  107  U.  S.  215, 
27    L.    Ed.    540. 

32.  Ignorance  of  law  no  .  defense. — 
Barlow  v.  United  States,  7  Pet.  404,  8  L. 
Ed.   728. 

33.  Mere  intention  to  defraud  not  pun- 
ishable.— United  States  v.  Riddle,  5 
Cranch   311,   3   L.   Ed.    110. 

But  although  a  mere  intention  to  evade 
the  payment  of  duties  be  not,  per  se,  a 
cause  of  forfejture.  yet,  when  a  question 
arises,  whether  an  act  has  been  com- 
mitted, which  draws  after  it  that  conse- 
quence, such  intention  will  justify  the 
court  in  not  putting  on  the  conduct  of 
the  party,  in  respect  to  the  act  in  ques- 
tion, an  interpretation  as  favorable  as, 
under  other  circumstances,  it  would  be 
disposed  to  do.  The  Robert  Edwards,  6 
Wheat.  187,  5  L.  Ed.  238. 
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(3)  Rebuttal  of  Intention. — And  in  rebutting  an  intention  to  defraud  the 
revenue,  all  the  facts  and  circumstances  may  be  taken  into  consideration.^-* 

b.  Acts  Done  nithout  Consent  or  Comiivance  of  Oziiier. — The  owner  of  goods 
cannot  forfeit  them,  by  an  act  done  without  his  consent  or  connivance,  or  that  of 
some  person  employed  or  trusted  by  him.^^ 

c.  Liability  of  Impoi'ters  for  Acts  of  Strangers. — The  law  is  not  understood  to 
forfeit  the  property  of  owners  or  consignees,  on  account  of  the  misconduct  of 
mere  strangers,  over  whom  such  owners  or  consignees  could  have  no  control.-^*^ 

d.  Liability  of  Principal  for  Acts  of  Ageni.^" — In  an  action  to  enforce  a  for- 
feiture under  the  revenue  laws,  the  principal  is  liable  for  the  acts  of  his  agent.^s 

2.  Specific  Violations  of  the  Customs  Laws  Considered — a.  In  General. 
— A  forfeiture  can  only  be  applied  to  those  cases  in  which  the  means  that  are 
prescribed  for  the  prevention  of  a  forfeiture  may  be  employed.^^ 

b.  Concealment  of  Goods  on  Board  Vessel. — The  68th  section  of  the.  duty  act 
declared  "that  every  collector,  etc.,  shall  have  full  power  and  authority  to  enter 
any  ship  or  vessel  in  which  they  shall  have  reason  to  suspect  any  goods,  etc.,  sub- 
iect  to  duties,  are  concealed,  and  therein  to  search  for,  seize  and  secure,  any  such 
goods,"  etc.,  and  "all  such  goods,  etc.,  on  which  the  duties  shall  not  have  been 
paid,  or  secured  to  be  paid,  shall  be  forfeited. "^^ 

c.  Fraudulently  or  Knozdngly  Importing  Goods  Contrary  to  Lazv — (1)  The 
Scienter. — Under  §  3082  of  the  Revised  Statutes,  which  provides  that,  if  any 
person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United  States 
any  merchandise  contrary  to  law,  it  shall  be  seized  and  the  offender  fined  and 
punished,  it  is  held  that  this  fraudulent  and  guilty  knowledge  relates  mainly  to 
the  punishment  of  the  offender  by  fine  and  imprisonment.^^ 

(2)  Goods  Imported  Through  the  Mail. — It  is  a  violation  of  the  foregoing 
section  to  introduce  dutiable  articles  bv  mail  into  the  United  States,  and  articles 


34.  Rebuttal  of  intention. — Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430,  6  L. 
Ed.    128. 

Absence  of  motive  rebuts  intention  to 
defraud. — Two  Hundred  Chests  of  Tea,  9 
Wheat.   430,   443,   6   L.    Ed.   12S. 

25.  Acts  done  without  consent  of 
owner. — Peisch  v.  Ware,  4  Cranch  347,  2 
L.   Ed.   643. 

36.  Importers  not  liable  for  acts  of 
strangers. — Peisch  v.  Ware,  4  Cranch  347, 
364,    2    L.    Ed.    643. 

37.  See  the  title  PRINCIPAL  AND 
AGENT,  vol.  9.  p.  640. 

38.  Acts  of  master  and  crew  bind  ship 
owner. — Dobbin's  Distillery  v.  United 
States,  96  U.  S.  39.5,  401,  24  L.  Ed.  637, 
citing  Harmony  v.  United  States,  2  How. 
210.  11  L.  Ed.  239.  See  the  title  PRIN- 
CIPAL AND  AGENT,  vol.  9,  p.  679. 

Knowledge  of  agent  is  knowledge  of 
principal. — Stockwcll  v.  United  vStates,  13 
Wail.  .531,  20  L.  Ed.  491.  See  the  title 
PRINCIPAL  AND  AGENT,  vol.  9,  p. 
G92. 

Smuggling — Knowledge  of  one  partner 
imputed  to  copartner. — Stockwell  v. 
United  States,  13  Wall.  531,  20  L.  Ed. 
491. 

39.  Cases  in  which  forfeiture  may  be 
applied. — Peisch  v.  Ware,  4  Cranch  347, 
?,c>:\.  2  L.  Ed.  643. 

40.  Concealment  of  goods  on  board  a 
vessel. — United  States  v.  350  Chests  of 
Tea,   12    Wheat.   486,    490.   6    L.    Ed.    702. 

It  is  essential  for  the  United   States  to 


prove,  upon  the  trial,  not  only  that  the 
duties  for  which  they  were  liable  were 
unpaid,  or  not  secured  to  be  paid,  but  that 
they  were  found  concealed  at  the  time 
they  were  seized.  United  States  v.  350 
Chests  of  Tea,  12  Wheat.  486,  492,  6  L. 
Ed.   702. 

The  term  "concealed "  used  in  this  sec- 
tion, is  one  of  plain  interpretation,  and 
obviously  applies  to  articles  intended  to 
be  secreted  and  withdrawn  from  public 
view,  on  account  of  their  beinsr  so  sub- 
ject to  'duties,  or  from  some  fraudulent 
motive.  United  States  v.  350  Chests  of 
Tea,  12  Wheat.  486,  493,  6  L.   Ed.  702. 

The  forfeiture  inflicted  by  that  section 
does  not  extend  to  a  case  where,  the  du- 
ties not  having  been  paid  or  secured,  in 
any  other  manner  than  by  giving  the 
general  bond,  and  storing  the  goods  ac- 
cording to  the  62d  section  of  the  act,  the 
goods  were  fraudulently  removed  from 
the  storehouse  agreed  upon  by  the  col- 
lector and  the  importer,  by  some  person 
other  than  the  claimants,  who  were  bona 
fide  purchasers  of  the  goods,  and  with- 
out their  knowledge  and  consent,  to  an- 
other port,  where  the  goods  were  found 
stowed  on  board  the  vessel  in  which  they 
were  transported,  in  the  usual  manner  of 
stowing  such  goods,  when  shipped  for 
transportation.  United  States  v.  350 
Chests  of  Tea,  12  Wheat.  486,  6  L.  Ed. 
702. 

41.  The  fraudulent  or  guilty  knowledge. 
— Cotzhnrsen  v.  Nazro,  107  U.  S.  215,  27 
L.    Ed.   540. 
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so  introduced  are  liable  to  seizure  for  such  violation,"*-  although  there  was  no 
purpose  or  intent  on  the  part  of  the  sender  to  avoid  the  payment  of  the  duties 
thereon.'*^ 

d.  Receiving,  Concealing  or  Buying  Goods  Knozwi  to  Have  Been  IUeqall\  Im- 
ported—  (1)  In  General. — The  second  section  of  the  act  of  March  3.  1823, 
amendatory  of  the  act  regulating  the  entry  of  merchandise  imported  into  the 
United  States  from  any  adjacent  territory  (3  Stat,  at  Large,  781),  enacted: 
"That  if  any  person  or  persons  shall  receive,  conceal,  or  buy  any  goods,  wares, 
or  merchandise,  knowing  them  to  have  been  illegally  imported  into  the  United 
States,  and  liable  to  seizure  by  virtue  of  any  act  in  relation  to  the  revenue,  such 
person  or  persons  shall,  on  conviction  thereof,  forfeit  and  pay  a  sum  double  the 
amount  or  value  of  the  goods,  wares,  or  merchandise  so  received,  concealed,  or 
purchased."    This  section  is  remedial,  and  not  strictly  penal  in  its  character.-* ■* 

(2)  Recovery  of  Penalty. — Formerly  it  was  held  that  a  civil  action  of  debt 
would  lie,  at  the  suit  of  the  United  States,  to  recover  the  forfeitures  or  penalties 
incurred  under  this  section.^^  But  the  contrary  was  held  under  an  amendment 
to  the  samc*^ 

(3)  Liability  of  Accomplices  and  Accessories. — The  act  of  March  3,  1823,  pro- 
viding penalties  and  forfeitures  against  persons  who  receive,  conceal  or  buy  any 
goods  known  to  have  been  illegally  imported,  applies  as  well  to  the  illegal  im- 
porters themselves  as  to  accessories  after  the  fact.  "It  certainly  would  be  most 
strange  if  the  accessory  to  a  wrongful  act  were  held  responsible  therefor  when 
the  principal  goes  free."^' 

e.  Omission  of  Marks  and  Certificates  from  Packages  of  MercJmndisc — (1) 
Importation  of  Distilled  Spirits  Unaccompanied  zvith  Marks  and  Certificates. — 
Under  the  duty  act  of  1799.  the  importation  of  casks  containing  distilled  spirits, 
unaccompanied  with  the  marks  and  certificates  required  by  law,  subjected  the 
same  to  forfeiture."*^ 

(2)  Importation  of  Teas  Unaccompanied  zmth  Marks  and  Certificates. — To 
authorize  a  seizure  of  teas,  and  bringing  them  to  adjudication,  it  is  necessarv. 
under  the  43d  section  of  the  act  of  March,  1799,  not  only  that  the  chests  should 
be  unaccompanied  by  the  proper  certificates,  but  also  that  they  should  be  unac- 
companied by  the  marks  required  to  be  placed  upon  them  by  the  39th  section.'*'' 

f.  Unloading  Merchandise  at  Night. — The  federal  statutes  provide  for  the 
seizure  and  condemnation  of  a  vessel  where  the  value  of  the  merchandise  un- 
laded at  any  time  other  than  in  open  day  exceeds  a  certain  amount.^*^ 

g.  Unloading  Imported  Merchandise  before  Entry. — A  statute  which  directed 

42.  Goods  imported  through  the  mail.  48.  Sixty  Pipes  of  Brandy,  10  Wheat. 
— Cotzhausen  v.  Nazro,  107  U.  S.  215,  218,       'i'M,   423,  6   L.   Kd.   356.      • 

27  L.   Ed.  540.  The  term  "the  same"  in  this  statute  ex- 
Construction  of  treaty  between  United  tends    to    both    the    cask    and    the    spirits. 
States      and       Germany. — Cotzhausen      v.  Sixty  Pipes   of   Brandv.    10  Wheat.   421,  6 
Nazro,  107  U.   S.  215,  27  L.   Ed.   540.  L.    Ed.   356. 

43.  Intent  immaterial.— Cotzhausen  v.  Spirits  need  not  be  identified.— Sixty 
Nazro,   107  U.   S.   215.  27   L.    Ed.   540.  r'loes   of  Brandy,   10  Wiicat.  421,  6  L.   Ed. 

44.  Section  to  be  liberally  construed. —      "'J;       ,  ,    ,  ,  .  ,  . 
Stockwel!   V.   United   States,  13   Wall.   531,           Goods  saved  from  a   wreck   not   w.tlnn 
20    L    Ed    491                                                                       provision.      Peisch  v.  Ware,   4   Cranch 

A    crime    or   civil    injury.— Stockwcll    7'.       ^''Ik  ^rf -^^'f  c!'*"!'  o.«  ^i  ^  -,- 

United    States     13    Wall     53"^     ''O    T      Ed  *^-    United   States  7'.  350  Chests  of  Tea. 

U^mted    btates,    i..    wall,    o....,    .M    u    i.ci.       ^.,  y^^^^^    ^^^.^   ^^^^    ^,   ^^    ^^^    „^., 

■45.    Action  of  debt  to  recover  penalty.  ??•     ^^'j^^^^'i''^./^'"  y"^°^d\7S   ^^   night. 

-Stock-well  7'.  United  States,  13  Wall.  5,31,  rT  \'n  ^                 "'"'    ^"    ^^ '"■    ~"'    ''^    ^^ 

OQ   T      Kd    491  *'•''•    '^"• 

.„'    tt'-/i'c<.  ^              r-1   o-       n-    TT     o  •^"'^'    '"    proceedings    for    the    seizure    of 

46.  United  States  7'.  Claflin,  0/  U.  S.  property  for  violatinc?  the  statute  which 
546.   24   L.    ]■<].    102s.  fnrhids    the    unloading    of   vessels    cominp 

47.  Liability  of  accessories. — Stockwell  fmm  any  foreign  port  hut  in  open  day, 
V.  United  States,  13  Wall.  531.  551,  20  L.  t^c  onus  probnndi  is  upon  the  claimant 
Ed.  491.  See  the  title  ACCOMPLICES  The  John  Grinin,  15  Wall  29  21  l' 
AND  ACCESSORIES,  vol.  1,  p.  63.  Ed.  80. 
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a  due  entry  of  all  goods,  wares  and  merchandise  imported,  under  penalty  of  for- 
feiture, made  no  mention  of  the  knowledge  of  any  person.  Accordingly  the 
want  of  knowledge,  or  participation  of  the  owners,  will  not  prevent  forfeiture.-^  ^ 

h.  Removal  of  Goods  from  Place  of  Deposit  before  Duties  Are  Ascertained. — 
The  removal  for  which  the  act  punishes  the  owner  with  a  forfeiture  of  the 
goods,  must  be  made  with  his  consent  or  connivance,  or  with  that  of  some  per- 
son employed  or  trusted  by  him.^- 

i.  False  and  Fraudident  Undervaltoation. — The  68th  section  of  the  act  of  1799 
reaches  cases  where,  by  a  false  and  fraudulent  undervaluation,  less  than  the 
amount  of  duties  required  by  law  has  been  paid  as  well  as  those  cases  where  no 
duties  at  all  have  been  paid  upon  the  goods.^^ 

j.  Omission  to  Invoice  Goods  According  to  Their  Actual  Cost — (1)  In  Gen- 
eral.— In  the  sixty-sixth  section  of  the  act  of  1799,  goods  not  invoiced  accord- 
ing to  the  actual  cost  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  duties,  are  subject  to  forfeiture.-^-* 

(2)  Mere  Unexecuted  Intention. — There  cannot  be  a  seizure  and  forfeiture  of 
goods  because  they  are  not  invoiced  according  to  the  actual  cost  thereof,  with 
the  design  to  evade  part  of  the  duties,  where  it  appears  that  even  if  such  a  fraud 
was  contemplated,  it  was  not  carried  into  efifect.  The  law  does  not  intend  to 
punish   the   intention,  but   the  attempt  to  defraud   the  revenue. ^^ 

(3)  Tinie  and  Place  of  Detection  of  Undervaluation. — The  sixty-sixth  section 
limits  the  forfeiture  to  the  case  of  fraud  in  making  up  the  invoice  prices  below 
the  actual  cost  of  the  goods,  but  leaves  the  time  and  place  of  detection  unre- 
stricted. Under  this  section,  whether  the  discovery  of  the  fraud  be  made  by  the 
custom-house  officers  while  the  goods  are  passing  inspection,  or  afterwards,  is 
.immaterial.  In  either  case  condemnation  follows. •'•'^  In  other  words  the  goods 
are  forfeitable,  whether  the  undervaluation  shall  be  discovered  after  they  have 
been  entered  and  passed  from  the  custom  house,  or  whether  there  has  or  has 
not  been  an  examination  of  them.^' 

(4)  Goods  Comprehended  by  the  Act. — Section  2839  provides  for  the  forfei- 
ture of  merchandise,  or  the  value  thereof,  "to  be  recovered  of  the  person  mak- 
ing entry,"  where  the  merchandise  is  "not  invoiced  according  to  the  actual  cost 
thereof  at  the  place  of  exportation,  with  design  to  evade  payment  of  duty."  This 
section,  originally  enacted  as  §  66  of  the  act  of  1799,  is  applicable  only  to  goods 
which  are  required  to  be  invoiced  according  to  their  actual  cost  at  the  place  of 

51.  Forfeiture  of  goods  unloaded  be-  Statute  not  repealed. — Wood  v.  United 
fore  due  entry.— Phile  v.  The  Ship  Anna.  States,  16  Pet.  34'?,  10  L.  Ed.  987;  United 
1   Dall.   197,   1   L.   Ed.  98.  States    t;.    Sixty-Seven    Packages    of    Dry 

52.  Removal  of  goods  from  place  of  Goods,  17  How.  86,  15  L.  Ed.  54,  re- 
deposit  before  payment  of  duties.— Peisch  affirmed  m  United  States  v.  Nme  Cases 
f    Ware,  4   Cranch   347,  364.  2   L.   Ed.  643.  of   Silk   Hats,   17   How.   97,   15   L.    Ed.   57; 

53.  False    and    fraudulent    undervalua-       United    States    r.    One    Package    of    Mer- 
^     ,  TT     ..    I     c^o*   .     o    ij^„r        chandise,    17    How.    98,    15     L.      Ed.      58; 

y^"--;^^'^"^/-. United    States,    3    How.       ^^^.^^^   ^^^^^^  „,    ^^^^  '^^^^   ^^  ^,^^^^^   ^^ 

jjr^   Ji   1..   na.  ..oy.                                TT   •     J  How.   99,   15   L.    Ed.   58.     See  these   cases 

Extent  of  forfeiture.— Buckley  ^'.  United  reviewed    in    Keck    z:    United    States,    172 

States,  4  How.  251,  11   L.   Ed.  961.  y     g.    434,    456,    43    L.    Ed.    505. 

54.  Omission  to  invoice  goods  accord-  55  M^re  unexecuted  intention  not  a 
ing  to  their  actual  cost.— Buckley  v.  violation.— United  States  v.  Riddle,  5 
United   States,  4  How.  251,  261,  11  L.  Ed.  Cranch    311,    3    L.    Ed.    110. 

^"provisions  of  statute  stated—Wood  v.  56.  Time  and  place  of  detection  of  under- 
United  States,  16  Pet.  342,  10  L.  Ed.  987;  valuation  unrestricted.-Chfton  '^'.United 
Caldwell  V.  United  States,  8  How.  366,  f^^'^''  ^  How.  242  11  L.  Ed.  957,  fol- 
379    1?  L    Ed    1115  lowing    Wood    v.    United    States,    16    Pet. 

Object  'of^  statute.— United      States     v.  ^''^~'  ^"  ^-  ^"^^  ^^^■ 

Sixty-Seven    Packages    of    Dry   Goods,    17  Instructions.— Wood    z:    United    States, 

How.   86.    92,    15    L.    Ed.    54.  16   Pet.   342,  362,   10   L.    Ed.   987. 

Genuineness     of     invoice     immaterial. —  57.     Buckley  v.   United    States,   4   How. 

United  States  v.   Sixty-Seven   Packages  of  251,  261,   11   L.   Ed.  961. 
Dry  Goods,  17  How.  86,  92,  15  L.   Ed.  54. 
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exportation.^ 8      But  it  relates  only  to  purchased  goods    and    not    to    consigned 
goods. ^9 

(5)  Evidence — aa.  Materiality  and  Competency. — Upon  the  trial  of  an  infor- 
mation in  rem  filed  under  this  statute,  no  question  relating  to  the  mere  seizure  of 
the  goods  is  in  issue,  or  material  under  the  pleading.  No  questions  are  involved 
except  those  that  arise  upon  the  causes  of  forfeiture  alleged  in  the  information 
and  traversed.*'*^ 

bb.  Evidence  to  Show  Guilty  Knowledge. — To  show  that  goods  have  been 
knowingly  invoiced  below  the  market  value,  the  United  States  may  introduce 
letters,  written  by  third  persons  and  addressed  to  third  persons,  tending  to  show 
that  the  mistake  was  not  unintentional.  They  are  not  incompetent  as  being  res 
inter  alios  acta.''^ 

(6)  Restitution. — Where  the  evidence  fails  to  satisfy  the  court  that  the  goods 
were  invoiced  below  their  true  value  with  the  design  to  evade  the  lawful  duties, 
a  decree  restoring  the  goods  to  the  claimant  will  be  rendered."^ 

k.  Entry  of  Goods  by  Means  of  False  and  Fraudulent  Invoice — (1)  In  Gen- 
eral.— The  entry  of  merchandise  by  means  of  any  fraudulent  or  false  invoice, 
affidavit,  letter  or  paper,  or  by  means  of  any  false  statement,  is  punishable  by 
fine  and  imprisonment;  and  in  addition  to  such  fine,  the  merchandise  is  for- 
feited.*'^ 

(2)  Elements  of  Offense — aa.  In  General. — The  offense  to  be  punished  con- 
sists of  three  particulars  :  ( 1 )  The  making,  or  attempting  to  make,  an  entry  by 
the  owner,  consignee,  or  agent.  (2)  The  use  by  such  owner,  consignee,  or 
agent,  of  the  forbidden  means.  (3)  Guilty  knowledge  on  the  part  of  such 
owner,  consignee,  or  agent. ^■^ 

bb.  Intention  or  Guilty  Kno7vledge. — The  term  knowingly,  in  the  act  of  1863, 
refers  to  the  guilty  knowledge  of  the  owner,  consignee,  or  agent,  by  whom  the 
entry  is  made,  or  attempted  to  be  made.^^ 

(3)  False  Entry  of  Liquors. — Any  entry  of  champagne  wines  knowingly  made 
by  means  of  false  invoices,  false  certificates  to  the  consul,  or  by  means  of  any 
other  false  or  fraudulent  documents  or  papers,  forfeits  it,  irrespective  of  the  fact 
that  if  the  entry  had  been  truly  made,  the  duty  would  have  been  no  greater.  The 
penalty  is  attached  to  the  act  of  false  entry,  not  to  the  result  which  such  entry 
may,  in  the  specific  instance,  produce  on  the  revenue.''^ 

(4)  Provisos  and  Exceptions. — The  proviso  in  the  act  of  March  3d,  1863,  that 
its  provisions  shall  not  apply  to  invoices  of  goods,  etc..  imported  from  any  place 
beyond  Cape  Horn  or  Good  Hope  until  January  1st.  1864.  does  not  apply  to 
cases  of  fraud.  If  the  guilty  means  were  used  after  the  act  took  effect,  no  mat- 
ter when  they  were  prepared,  the  offense  is  complete,  revenue  laws  not  being  penal 
laws  in  the  sense  which  requires  them  to  be  construed. with  great  strictness  in 
favor  of  the  defendant.     They  are  remedial  laws,  rather.^'' 

58.  Goods  comprehended  by  the  act.—  63.  Entry  of  goods  by  means  of  false 
United  States  v.  Anffmordt,  12:2  U.  S.  107,  and  fraudulent  invoice. — Section  12,  Act 
204,   30   L.    Ed.   1182.  of    June    22,    1874.    discussed    at    lenjjth    in 

59.  United  States  zk  Auflfmordt.  122  U.  United  States  7'.  AnfTmordt,  122  U.  S  197. 
S.   197,   30   L.    Ed.   1182.  207,    30    L-    Ed.    1182.      See,    also.    United 

60.  Wood  V.  United  States,  16  Pet.  342,  States  7:  One  Hundred  and  Twelve  Casks 
10    L.    Ed.    987.  of   Sugar,  8   Pet.   277,   278,   8   L.    Ed.   944. 

61.  Evidence  to  show  scienter.— And  64.  Elements  of  oflfense.— Clinuofs 
this  IS  true  even  though  neither  the  Champagne.  3  Wall.  114,  144.  18  L.  Ed 
writers    nor    the    recipients    of    the    letters       ^f^ 

are   in   any  way   connected   with   the   sub-  /,,.      y   ^^^..-^  -i..       i  i   j 

ject   of  the    suit,   and   though    there   is    no  ^,^5.     Intention     or     gui  ty    knowledge.- 

proof   that   the    writers    of   the   letters    are-  CJ-.^iot  s  Champagne.  .!  Wall.   114.   144,  18 

dead.     Fennerstein's    Champagne,  3  Wall.  -Lv-     -   • 

14.5,  18  L.  Ed.  121,  citing  Tavlor  7'.  United  66.    False  entry  of  liquors.— Bollinger's 

States,   3   How.   197,   210,   11    L.   Ed.   r,r-,9.  Champagne,   3   Wall.   r.CO,    18    L.    Ed.   78. 

62.  When  restitution  will  be  decreed. —  67.  Goods  imported  from  beyond  Cape 
Ignited  States  7:  l.'SO  Crates  of  Earthen-  Horn  or  Cape  of  Good  Hope. -Cliipiot's 
Ware,   3   Wheat.    232,   4   L.    Ed.   377.  Cluunpagiic,  3  Wall.   114,  IS   L.   Ed.   IIG. 
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(5)  Extent  of  Forfeiture. — Section  2864  of  the  Revised  Statutes,  which  pro- 
vided for  the  forfeiture  of  the  merchandise  or  the  value  thereof,  was  repealed 
by  the  act  of  June  22,  1874,  which  provides  only  for  a  forfeiture  of  the  mer- 
chandise.^^ 

(6)  Curative  Effect  of  Second  Entry. — An  original  false  entry  cannot  be 
cured  by  a  second  entry.  Although  the  seizure  is  not  made,  until  after  the  second 
entry,  the  collector  has  a  right  to  seize  for  any  variance  between  the  contents  of 
the  packages,  and  the  first  entry,  and  such  seizure  will  be  valid,  and  must  be  fol- 
lowed by  sentence  of  condemnation,  unless  it  shall  turn  out  that  such  difference 
proceeded  from  accident  or  mistake,  and  not  from  an  intention  to  defraud  the 
revenue. ^^ 

(7)  Fine  and  Forfeiture  Clauses  Co)istrued. — The  forfeiture  imposed  by  § 
12  of  the  act  of  June  22,  1874,  which  provides  for  fine  and  imprisonment,  and 
in  addition  thereto  a  forfeiture  where  merchandise  is  imported  by  means  of  any 
false  or  fraudulent  invoice,  is  no  part  of  the  punishment  for  the  ofifense.  In 
other  words  the  merchandise  may  be  forfeited  under  this  section  independently 
of  the  imposition  of  a  fine."*^ 

(8)  JVeight  and  Sufficiency  of  Evidence. — Where  a  forfeiture  of  goods  is 
claimed  on  the  ground  of  a  false  and  fraudulent  entry,  and  there  is  a  great  con- 
flict between  expert  and  nonexpert  witnesses  as  to  the  nature  of  the  importation, 
the  character  and  denomination  of  the  article  in  question  being  a  mere  question 
of  fact,  the  judgment  of  the  lower  court  will  be  affirmed."^ 

(9)  Appellate  Practice. — Upon  an  appeal  by  the  United  States  from  an  ad- 
verse decision  under  the  tarifif  laws  providing  for  a  forfeiture  in  case  of  a  false 
and  fraudulent  entry  of  merchandise  with  intent  to  defraud  the  revenue  laws,  it 
was  held  that  an  appellate  court  ought  not  to  reverse  the  decree  of  the  court 
below,  and  decree  a  forfeiture,  when  such  court  cannot  say  from  the  evidence 
that  the  article,  in  point  of  fact,  differs  from  the  entry  at  the  custom  house." ^ 

1.  False  Entry  of  Baggage  of  Incoming  Passengers. — Under  the  act  forfeit- 
ing the  baggage  of  incoming  passengers  for  a  false  entry,  it  was  iield  that  the 
entry  of  such  articles  before  seizure  by  the  master  would  not  relieve  from  the 
forfeiture,'^   and  that  circumstantial  evidence  was  sufficient  to  convict.'^'^ 

m.  False  Entry  for  Benefit  of  Drazuhack.''^ — The  84th  section  of  the  duty  col- 
lection act  of  1799,  ch.  128,  provided,  that  if  any  goods,  for  the  benefit  of  draw- 
back or  bounty  upon  exportation,  shall  be  entered  by  a  false  denomination,  they 
sliall  be  forfeited,  unless  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
collector,  etc.,  or  of  the  court  in  which  a  prosecution  for  the  forfeiture  shall  be 
had.  that   such   false  denomination,  error  or  disagreement  happened  by  mistake 

68.  Extent  of  forfeittire.— Xorris  v.  mordt,  122  U.  S.  197,  210,  30  L.  Ed.  1182. 
Crocker,  13  How.  429.  438,  14  L.  Ed.  210;  69,  United  States  v.  Six  Packages  of 
United  States  v.  Tynen,  11  Wall.  88,  92,  Goods,  6  Wheat.  520,  5  L.  Ed.  321. 
20  L.  Ed.  153;  Murdoch  v.  Memphis,  20  70.  Fine  and  forfeiture  clauses  con- 
Wall.  .590,  G17,  22  L.  Ed.  429;  United  strued.— Ori.!j:ct  v.  United  States,  123  U. 
States  V.  Claflin,  07  U.  S.  546,  552.  553,  24  S.  '?40.  24fi,  31  L.  Ed.  743. 
L.  Ed.  1028;  King  v.  Gornell,  106  U.  S.  71.  Weight  and  sufficiency  of  evidence. 
395.  396,  27  L.  Ed.  60;  Paha  v.  Bowler,  — United  States  v.  One  Hundred  and 
107  U.  S.  529.  538,  27  L.  Ed.  424;  United  Twelve  Casks  of  Sugar,  8  Pet.  277,  278,  8 
States  V.  Aufifmordt,  122  U.  S.  197,  209,  30  L.    Ed.   944. 

L.    Ed.    1182.      See     Caldwell     v.      United  72.     Reversal— United    States     v.     One 

States,  8   How.  366,  12   L.   Ed.   1115.  Hundred    and    Twelve    Casks    of    Sugar,    S 

"The  intention  was  to  make  §  2864  read  Pet.  277,  8  L.  Ed.  944 

as    it   ought   to   have   read    in    the   printed  Seizure  for  false  and  fraudulent  entry.— 

volume,   in   the    shape   in   which   it   was   in  United  States  v.  One  Hundred  and  Twelve 

force  on   the   1st   of   December,   1873,  as  a  Casks  oi  Sugar,  8  Pet.  277.  8  L.  Ed.  944. 

part  of  §  1   of  the  act   of   March   3,   1863,  73.    False   entry  of  baggage  by   incom- 

c.  71.   12   Stat.   738."     It   did   not  intend   to  ing   passengers. — The    Robert    Edwards,    G 

declare  that  the  xnlue  of  the  merchandise  '\\  luat.    1ST,  5   L.   Ed.   238. 

should  be  forfeited  under  §  2864,  notwith-  74.    The   Robert  Edwards,  6  Wheat.  187, 

standing   the   passage    of   the    act   of   June  5  L.  Ed.  238. 

22,    1874,    c.    391.      United    States    v.    Auff-  75.    See  ante,  "Drawback."   V,   M. 


RBrBXUE  LAI  VS. 


959 


or  accident,  and  not  from  any  intention  to  defraud  the  revenue."*^ 

3.  Forfeiture  of  Goods  Saved  from  a  Wreck. — Wine  and  spirits  saved 
from  a  wreck  and  landed  are  not  liable  to  forfeiture,  because  unaccompanied 
with  such  marks  and  certificates  as  are  required  by  law ;  nor  because  they  were 
removed,  without  the  consent  of  the  collector,  before  the  quantity  and  quality 
were  ascertained,  and  the  duties  paid."" 

4.  Who  May  Make  the  Seizure. — At  the  common  law  any  person  may,  at 
his  peril,  seize  for  a  forfeiture  to  the  government,  and,  if  the  government  adopts 
his  seizure,  and  institutes  proceedings  to  enforce  the  forfeiture,  and  the  prop- 
erty is  condemned,  he  will  be  completely  justified."** 

5.  Evidence — a.  Relevancy,  Competency  and  Admissibility — (1)  In  General. 
— It  is  reversible  error  to  exclude  any  relevant  testimony  bearing  upon  the  mer- 
its of  the  case."^ 

Collateral  Evidence. — Where  the  issue  in  a  case  is  fraud  or  no  fraud,  col- 
lateral facts  are  generally  admitted. ^^ 

(2)  Documentary  Evidence. — In  accordance  with  the  well  settled  and  ele- 
mentary rule  of  evidence  that  documents  or  public  writings  not  judicial  are  ad- 
missible in  evidence,  it  is  held  that  upon  the  trial  of  an  information  for  for- 
feiture of  goods  for  violation  of  the  revenue  laws,  evidence  of  the  appraisement 
of  the  goods  is  admissible  to  show  an  intent  to  evade  revenue  laws.^^ 

(3)  Usages  and  Customs. — Where  in  an  information  to  forfeit  goods  for 
violating  the  customs  revenue  laws,  a  usage  is  set  up  by  the  claimant  to  justify 
his  conduct,  the  government  may  introduce  testimony  to  rebut  it.^^ 

(4)  Declarations. — Declarations  of  third  persons  may  also  be  admitted  as  a 
part  of  the  res  gestae. ^-^ 

b.  Presumptions  and  Burden  of  Proof — (1)  In  Forfeiture  Proceedings — 
aa.  Presumptions — aaa.  What  Is  a  Prima  Facie  Case. — That  the  whole  cargo  in 
fact  belonged  to  the  claimant  and  yet  was  imported  in  fictitious  names,  no  one 
of  whom  had  any  interest  in  it,  or  was  consulted  respecting  it,  that  no  evidence 
exists  of  the  legal  importation,  in  that  the  goods  were  not  regularly  entered  at 
the  custom  house  of  the  place  of  importation,  that  the  original  marks  are  re- 
moved, and  others  substituted  in  their  place,  are  circumstances  sufficient  to  fur- 


76.  Forfeiture  for  false  entry  for  ben- 
efit of  drawback. — United  States  v.  422 
Casks  of  Wine,  1  Pet.  547,  7  L.  Ed.  257; 
Barlow  v.  United  States,  7  Pet.  404,  406, 
8   L.   Ed.   728. 

The  84th  section  of  the  duty  collection 
act  of  1799  did  not  apply  only  to  articles 
which  had  been  previously  imported  and 
subjected  to  duties,  but  to  forfeitures  de- 
scribed by  that  act  could  be  incurred  with 
respect  to  sugars  not  so  previously  im- 
ported. Barlow  v.  United  States,  7  Pet. 
404,    8    L.    Ed.    728. 

Mistake  of  law  will  not  excuse  a  for- 
feiture.— Barlow  v.  United  States,  7  Pet. 
404,   411,   8    L.    Ed.    728. 

Burden  is  on  importer. — Barlow  v. 
United  States,  7  Pet.  404,  410,  8  L.  Ed. 
728. 

77.  Forfeiture  of  goods  saved  from  a 
wreck. — Peisch  ;•.  Ware,  4  Cranch  347,  2 
L.    Ed.   643. 

78.  Taylor  v.  United  States,  3  How.  197, 
11  L.  Ed.  .'559,  citinpf  Gelston  v.  Hoyt,  3 
Wheat.  246,  247,  4  L.  Ed.  381;  Wood  v. 
United  States,  16  Pet.  342,  10  L.  Ed. 
987. 

It  is  the  right  of  an  officer  of  the  cus- 
toms to  seize  goods  which  are  suspected 
to  have  been  introduced  into  the  country 
in  violation  of  the  revenue  laws,  not  only 


in  his  own  district,  but  also  in  any  other 
district  than  his  own.  Taylor  v.  United 
States,  3   How.   197,  11   L.   Ed.   559. 

79.  Taylor  v.  United  States,  3  How.  197, 
11   L.   Ed.   559. 

80.  Collateral  facts  to  show  fraud. — 
Buckley  i\  United  States,  4  How.  251, 
11  L.  Ed.  961.  See  the  title  EVIDENXE, 
vol.    5,    p.    1016. 

81.  Appraisement  is  admissible  to  show 
intent.— Buckley  v.  United  States,  4  How. 
251,  11  L.  Ed.  961. 

The  objection  that  the  appraisements 
had  not  been  made  in  presence  of  the  jury 
was  not  sufficient.  Buckley  v.  United 
States,  4  How.  251,   11   L.   Ed.  961. 

82.  Taylor  v.  United  States,  3  How.  197, 
210,   11   L.   Ed.   559. 

83.  Friedenstcin  --.  United  States.  125 
U.  S.  224.  31  L.  Ed.  736,  citing  Four  Pack- 
ages V.  United  States,  97  U.  S.  404,  24  L 
Ed.  1031.  ]\Tr.  Justice  Field  and  Mr.  Jus- 
tice   Harlan   dissenting. 

It  is  also  a  proper  question,  whether 
other  goods  than  those  seized  were  ly- 
ing in  the  custom  house  at  New  York,  un- 
der circumstances  from  which  the  jury 
plight  infer  a  connivance  between  parties 
inconsistent  with  fair  dealing.  It  is  a 
part  of  the  res  gest.T.  Tnvinr  v  United 
States,  3  How.   197,  11   L.   Ed.  559. 
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nish  just  cause  to  suspect  the  goods,  wares  and  merchandise  against  which  the 
information  is  filed,  as  having  incurred  the  penahics  of  the  law  thereby  shifting 
the  burden  on  the  claimant  to  prove  his  negligence.'*"* 

bbb.  Withholding  Evidence. — In  accordance  with  the  well-settled  general  rule, 
where  a  claimant  withholds  testimony  that  would  have  a  bearing  on  his  good 
faith,  it  will  be  presumed  that  such  testimony  if  produced  would  be  un- 
favorable.**^ 

bb.  Burden  of  Proof — aaa.  In  General. — By  the  71st  section  of  the  duty 
collection  act  of  1799  it  was  provided  that  in  actions,  suits  or  informations  to 
be  brought,  where  any  seizure  shall  be  made  pursuant  to  this  act,  if  the  property 
be  claimed  by  any  person,  in  every  such  case,  the  onus  probandi  shall  be  upon 
such  claimant. s^  But  it  is  further  provided  that  the  onus  probandi  shall  be  on 
the  claimant,  only  where  probable  cause  is  shown  for  such  prosecution,  to  be 
judged  of  by  the  court  before  whom  the  prosecution  is  had.^" 

bbb.  WJiat  Is  Probable  Cause. — The  term  "probable  cause,"  according  to  its 
usual  acceptation,  means  less  than  evidence  which  would  justify  condemnation ; 
and  in  all  cases  of  seizure,  has  a  fixed  and  well-known  meaning.  It  imports 
H  seizure  made  under  circumstances  which  warrant  suspicion.  It  is  not  neces- 
sary that  guilt  be  proved  before  the  presumption  of  innocence  can  be  removed. *^^ 

ccc.  Probable  Cause  a  Qiicstion  of  Lata. — The  court  is  the  tribunal  to  de- 
termine, from  the  evidence,  whether  or  not  there  was  probable  cause  for  the 
seizure,  and  not  the  jury.^*^ 

(2)  In  Suits  to  Recover  Penalties  and  Forfeitures. — In  suits  to  recover  pen- 
alties incurred  under  revenue  laws,  the  burden  of  proof  is  on  the  government 
tc  make  out  the  case  beyond  a  reasonable  doubt,  and  no  presumption  can  be 
taken  against  the  defendants  by  the  jury,  because  of  the  failure  to  produce 
certain   explanatory   evidence. '^'^ 

c.  Witnesses. — In  spite  of  the  common-law  rule  that  persons  interested  in 
the  event  of  the  suit  are  incompetent  to  testify,  it  was  held  that  the  officers 
of  the  customs  who  made  the  seizure  of  goods  because  of  a  violation  of  the 
revenue   laws,    were   competent   to    testify.^^ 

d.  Verdict  and  Judgmoit — (1)  General  Verdict. — Upon  the  trial  of  an  in- 
formation to  condemn  property,  seized  as   forfeited  under  the  customs  revenue 

84.  Locke  v.  United  States,  7  Cranch  Ed.  364;  Sixty  Pipes  of  Brandy,  10 
;«9,  3   L.   Ed.  364.  Wheat.  421,  6  L  Ed.  356;  The  Thompson, 

85.  Presumption  from  withholding  evi-       3  Wall.  155,  162,  18  L.   Ed.   55. 

dence. — Clifton   v.    United    Slates.    4    How.  Probable    cause    must,    under    the    71st 

242.    11    L.    Ed.    957.      See    the   title    PRE-  section   of   the   act   of   1799,   in   connection 

SLiIPTlONS      AND       BURDEN       OF  with  the  circumstances  of  this  case,  mean 

PROOF,  vol.   9.   p.   629.  reasonable    ground    of    presumption,    that 

86.  Burden  of  proof  is  on  the  claimant.  the  charge  is  or  may  be  well  founded. 
—  Locke  r.  United  States,  7  Cranch  339,  Wood  v.  United  States,  16  Pet.  342,  10 
;;48.  3   L.    Rd.  364.                             _  L.    Ed.   987. 

87.  Burden  of  proof  on  claimant  only  Concealment  and  undervaluation  of 
where  there  is  probable  cause  of  seizure.  croods  are  good  grounds,  amongst  others, 
—Locke  V.  United  States,  7  Cranch  339,  for  a  decision  of  the  court,  that  probable 
348,  3  L.  Ed.  364;  Sixty  Pipes  of  Brandy,  cause  of  prosecution  existed,  thus  throw- 
10  Wheat.  421,  6  L.  Ed.  356.  See,  also,  j,-,g  the  onus  probandi  on  the  claimant. 
Cliquot's  Champagne,  3  Wall.  114,  18  L-  Taylor  v.  United  States,  3  How.  197,  11 
Ed.  116,  citing  Wood  v.  United  States,  16  l    Ed    559 

Pet     .342     360,    10    L.    Ed.    987;    Taylor    ^.  ^^    ij,     j^^  .^   United  States.  3  How.  197. 

United  States,  3   How.  ]9<    203,  11   L.Ed.  ^n.    n    L.    Ed.    5.59;    Buckley    v.    United 

559;     Chfton    r.    United    States,    4    How  c^             ^   ^^^^    25^    ^eo,   11   L.    Ed.   961. 

242,    11    L-    Ed.    957;    Buckley    v.    United  „„     -r.      ,          r            r  •          •      ^ 

States,   4    How.    251,    252,   257,    260,    11    L-  ^^     .^"'"d^"  °i  P^^^'"  suits  to  recover 

p^j    ()f^^  penalties. — Chaffee  &  Co.  v.  United  States, 

Proceedings  for  forfeiture  for  failure  to  ^^^  )V'all.  516,  21  L-  Ed.  908,  distinguishing 

invoice    goods    according    to    actual    cost  Clifton   7^__United   States,  4   How.   242,   11 

thereof  at  place  of  exportation. — Wood  v.  E.    Ed.   957. 

United  States,  IG  Pet,  :i4:>.  10  L.   Ed.  987.  91.     Competency    of    witnesses.— Taylor 

88.  What  is  probable  cause. — Locke  v.  v.  United  States,  3  How.  197.  U  L.  Ed. 
United    States,    7    Cranch    339,    348,    3    L.  559.     See  the  title  WITNESSES. 
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law,  a  general  verdict  on  several  counts  in  the  information  is  upheld  if  one 
count  is  good.'-*- 

(2)  Recitals  in  Jndgiitcut. — In  a  proceeding  in  rem  for  the  condemnation  of 
goods  seized  for  forfeiture  for  violation  of  the  custom  revenue  laws,  a  verdict 
which  states  that  "the  goods  were  bought  with  an  intent  to  defraud  the  United 
States,"  is  sufficient  although  it  does  not  state  in  the  language  of  §  16  of  the 
act  of  June  22,  1874,  that  the  acts  alleged  in  the  information  were  done  with 
such  intent, ^^  especially  where  it  appears  by  the  minutes  of  the  trial,  that  the 
jury  made  the  finding  of  the  intent  to  defraud  required  by  the  sixteenth  sec- 
tion of  the  act  of  1874,  as  a  necessary  condition  precedent  to  the  imposition 
of  the  forfeiture. ^^ 

6.  Title  or  Right  to  Piinalties  and  Forfeitures — a.  In  Generai.- — The 
compensation  of  the  collector,  in  addition  to  his  yearly  salary,  included  his 
share  of  the  fines,  penalties  and  forfeitures  and  the  pro  rata  allowance  for 
the  portion   of  the  year  the   defendant  held   office.^"' 

b.  Acquisition  of  Title  or  Right — (1)  In  General. — By  the  common  law.  a 
party  entitled  to  a  share  of  a  thing  forfeited,  acquires  by  the  seiziire  an  in- 
choate right,  which  is  consummated  by  a  decree  of  condemnation,  and  when 
so  consummated,  it  relates  back  to  the  time  of  the  seizure.  This  principle  is 
familiarly  applied  to  many  cases  of  forfeitures  to  the  crown ;  and  even  in  re- 
spect to  private  persons  entitled  to  forfeitures,  the  interest  which  is  acquired 
by  seizure  has  been  deemed  a  sufficient  title  to  sustain  an  action  of  detinue 
for   the   property. "° 

(2)  When  Title  and  Right  of  United  States  Attaches  to  Forfeited  Goods. — 
Under  the  sixty-eighth  section,  the  forfeiture  is  the  statutory  transfer  of  right 
to  the  goods  at  the  time  the  ofTense  is  committed.  The  title  of  the  United 
States  to  the  goods  forfeited  is  not  consummated  until  after  judicial  condem- 
nation, but  the  right  to  them  relates  backwards  to  the  time  the  ofifense  was 
committed,  so  as  to  avoid  all  intermediate  sales  of  them  between  the  com- 
mission of  the  offense  and  condemnation.^"^ 

c.  Distribution  of  Shares  of  Forfeiture — (1)  Construction  of  Act. — In  dis- 
tributing the  fines,  penalties  and  forfeitures  to  customs  officers  entitled  thereto 
under  these  statutes  providing  for  their  distribution,  the  supreme  court  will 
follow  the  contemporaneous  construction  of  the  statute  by  the  treasury  depart- 
ment, especially  where  it  has  been  acquiesced  in   for  several  years."'* 

(2)  Who  Entitled — aa.  In  General. — There  can  be  no  doubt  that  the  persons 
who  are  officers  at  the  time  of  the  information,  and  not  those  who  are  officers 
at   the  time   of   the   receipt   of   the    forfeitures,   are   the   parties   entitled    to   the 

92.  General  verdict. — Frieden?tein  v.  97.  Caldwell  v.  United  States,  8  How. 
United  States,  125  U.  S.  224,  2.34.  31  L.  366,  12  U  Ed.  111.5.  citing  United  States 
Ed.  736.  citing  Clifton  r.  United  States,  4  7'.  1060  Rags  of  Coflfce,  8  Cranch  398,  3 
How.  242,  2.50.  11  U  Ed.  957;  Snyder  z'.  U  Ed.  602;  The  Mars.  8  Cranch  417,  3  L. 
United  States,  112  U.  S.  216,  28  U  Ed.  Ed.  609;  Gelston  v.  Hoyt,  3  Wheat.  246, 
697;    Coffey   v.    United    States,    116    U.    S.  311,  4  U  Ed.  381. 

427.  433,  29  L.  Ed.  681.  But  under  the  si.xty-sixth  section  of  the 

93.  Recitals  in  judgment. — Origet  z'.  act,  in  which  the  forfeiture  is  the  goods 
United  States,  125  U.  S.  240,  31  L.  Ed.  or  their  value,  the  United  States  has  no 
743.  title    in    the    goods,    until    an    election    has- 

94.  Eriedenstein  z'.  United  States,  123  been  made  either  to  recover  the  goods  or 
U.   S    224,  31  L.  Ed.  736.  their  value.      Caldwell   7'.   United   States,   8 

95.  Hoyt  z>.  United  States,  10  How.  109,       How.   366.   12   E.    Efl.   1115. 

13   L.   Ed.   348.  Sufficiency  of  instructions. — Caldwell   v. 

96.  Jones  7'.  Shore,  1  Wheat.  462,  471,  United  States.  8  How.  366,  12  U  Ed.  1115, 
4    L.    Ed.   136.  citing  and   distinguishing  Wood's   Case,  16 

In   this   case   the    controversy   arose   be-  Pet.   :M2.   10   T,.   E.d.   087. 
tween  the  collector  and  the  heirs  at  law  Rights   of  bona   fide  purchasers   of  for- 

of    his    predecessor.      Jones    z-.     Shore,     1  felted   goods. — Caldwell    7'.    United    States, 

Wheat.  462,  468,  4   L.  Ed.  136.  followed  in  8    How.    366,   12   U    Ed.    1115. 
Confiscation  Cases,  7  Wall.  454,  460,  19  L.  98.     Hahn    7'.    United    States,    107    U.    S. 

Ed.    196.  402,  27    L.    Ed.   527. 
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moiety  of  fine§,  penalties  and  forfeitures  recovered  for  violation  of  the  rev- 
enue laws.^'-* 

bb.  Effect  of  Death  of  Collector. ^-Xwd  since  the  right  of  the  collector  to 
forfeitures  in  rem  attaches  on  seizure,  and  to  personal  penalties  on  suits  brought, 
and  in  each  case  it  is  ascertained  and  consummated  by  the  judgment,  it  is 
wholly  immaterial,   whether  the  collector  die  before  or  after  the  judgment.^ 

cc.  Effect  of  Removal  of  Collector  from  Offiee. — A  collector  of  the  customs, 
who  makes  a  seizure  of  goods  for  an  asserted  forfeiture,  and  before  the  pro- 
ceedings in  rem  are  consummated  by  a  sentence  of  condemnation,  is  removed 
from  office,  acquires  an  inchoate  right,  by  the  seizure,  which,  by  the  subsequent 
decree  of  condemnation,  gives  him  an  absolute  vested  right  to  his  share  of 
the  forfeiture,  under  the  collection  act  of  the  2d  of  March,   1799.2 

7.  Remedy  for  Recovering  Penalties  and  Forfeitures. — A  civil  action  of 
debt  will  lie  at  the  suit  of  the  United  States  to  recover  the  penalties  and  for- 
feitures incurred  under  the  act  of  congress  of  March  3,  1823.=*  But  an  action 
of  debt  cannot  be  maintained  by  the  United  States  to  recover  the  penalties 
prescribed  by  an  act  which  contemplates  a  criminal  proceeding  and  not  a  civil 
remedy.-*     Nor  does  §   3082  of  the  Revised   Statutes   authorize  a  civil  action.^ 

8.  Violation  of  Customs  Laws  Punishable  Criminally — a.  Smuggling 
—  {\)Smuggling  Defined.— Term  "smuggling"  had  a  well-understood  import  at 
common  law,  and  in  the  absence  of  a  particularized  definition  of  its  significance 
in  the  statute  creating  it,  resort  may  be  had  to  the  common  law  for  the  pur- 
pose of  arriving  at  the  meaning  of  the  word.^  Smuggling  consists  in  bringing 
on  shore,  or  carrying  from  the  shore,  goods,  wares  or  merchandise,  for  which 
the  duty  has  not  "been  paid,  or  goods  of  which  the  importation  or  exportation 
is  prohibited:   an  oflfense  productive  of  various  mischiefs  to   society.' 

(2)  Grade  of  Offetise. — Since  smuggling  is  only  a  misdemeanor,  the  defend- 
ant is  only  entitled  to  three  peremptory  challenges.^ 


99.  Jones  v.  Shore,  1  Wheat.  462,  4  L. 
Ed.    136. 

Collector  in  office  at  time  of  seizure  is 
entitled  thereto.— Jones  v.  Shore,  1 
Wheat.  462,  4  L.  Ed.  136,  approved  in  Buel 
7'.  Van  Ness,  8  Wheat.  312,  313,  320,  5  L. 
Ed.  624,  but  distinguished  in  Van  Ness  v. 
Buel,  4  Wheat.  74,  75,  4  L.  Ed.  516; 
United  States  v.  Morris,  10  Wheat.  246, 
288.  6  L.  Ed.  314;  Hoyt  v.  United  States, 
10  How.  109.  138,  13  L.  Ed.  348. 

Reason  of  rule. — Jones  v.  Shore,  1 
Wheat.    462,    470,    4    L.    Ed.    136. 

Surveyor  at  time  of  seizure  is  entitled 
to  penalty. — Jones  v.  Shore,  1  Wheat.  462, 
475,  4  L.   Ed.   136. 

Only  surveyors  at  ports  of  entry  may 
recover  penalties. — Hahn  v.  United  States, 
107   U.    S.   402,   27   L.   Ed.   527. 

1.  Jones  V.  Shore,  1  Wheat.  462,  474,  4 
L.    Ed.   136. 

Personal  representative  of  deceased  col- 
lector may  recover  penalties. — Jones  v. 
Shore,  1   Wheat.  462,  463.  4  L.  Ed!  136. 

2.  Van  Ness  v.  Buel,  4  Wheat.  74,  4  L. 
Ed.  516,  distinguishing  Jones  v.  Shore,  1 
Wheat.  462,  4  L,.  Ed.  136.  distinguished  in 
Buel  V.  Van  Ness,  8  Wheat.  312,  313,  5 
L.   Ed.   624. 

A  collector  of  customs  may  sue  for  and 
recover  one-half  the  proceeds  of  a  sei- 
zure, made  while  he  was  in  office,  but  not 
recovered  until  after  he  was  superseded 
by  his  successor  in  office.  Buel  v.  Van 
Ness,  S  Wheat.  312,  5  L.   Ed.  624,  follow- 


ing Jones  v.  Shore,  1  Wheat.  462,  4  L.  Ed. 
136. 

3.  Stockwell  V.  United  States,  13  Wall. 
531,  20  L.  Ed.  491.  See  the  title  DEBT, 
THE  ACTION   OF,  vol.   5,  p.  208. 

4.  United  States  v.  Claflin,  97  U.  S. 
546,  24  L.  Ed.  1028,  discussing  and  re- 
viewing Stockwell  z:  United  States,  13 
Wall.    531,    20    L.    Ed.    491. 

5.  United  States  v.  Claflin,  97  U.  S.  546, 
24   L.    Ed.   1028. 

6.  Sources  from  which  to  ascertain 
meaning  of  term  smuggling. — Swearingen 
v.  United  States,  161  U.  S.  446,  451,  40  L- 
Ed.  765;  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  42  L.  Ed.  890;  Keck  v. 
United  States,  172  U.  S.  434,  446,  43  L. 
Ed.   505. 

7.  Smuggling  defined. — Adopted  in 
Keck  v.  United  States,  172  U.  S.  434,  446, 
4:1  L.  Ed.  505,  Chief  Justice  Fuller,  Jus- 
tices Brown,  Harlan  and  Brewer  dissent- 
ing. 

Bouvier's  definition. — Dunbar  t'.  United 
States.  156  U.  S.   IS.",.   193,  39  L.  Ed.  390. 

Blackstcne's  definition. — Keck  v.  United 
States.    172  U.   S.  434.  446,  43   L.   Ed.   505. 

Under  the  English  statutes. — Keck  7'. 
United  States.  172  U.  S.  434,  447,  43  L. 
Ed.    505. 

8.  Smuggling  is  only  a  misdemeanor. — 
Reagan  z:  United  States,  157  U.  S.  301, 
39  L.  Ed.  709.  See  the  title  JURY,  vol. 
7,   p.   775. 

The   act   of   1799   also   made   the    smug- 
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(3)  Elements  of  the  Offense. — The  smuggling  or  clandestine  introduction  of 
goods  referred  to  in  the  statute  must  be  "without  paying  or  accounting  for 
the   duty."9 

(4)  Indictment — aa.  In  General. — An  indictment  for  smuggling  is  insufficient, 
if  it  does  not  inform  the  defendant  of  the  nature  of  the  accusation  against  him.^*^ 

bb.  Descnption  of  Property. — In  accordance  with  the  general  rule  that  if  the 
description  brings  the  property,  in  respect  to  which  the  offense  is  charged, 
clearly  within  the  scope  of  the  statute  creating  the  offense,  and  at  the  same 
time  so  identifies  it  as  to  enable  the  defendant  to  fully  prepare  his  defense, 
it  is  sufficient,  it  is  held  that  a  description  of  the  property  charged  to  have  been 
smuggled  as  "prepared  opium,  subject  to  duty  by  law,  to  wit,  the  duty  of  twelve 
dollars  per  pound,"   sufficiently  identifies  the  property. ^^ 

cc.  Averment  of  Intent  or  Knozi'ledge.—^lihQ  indictment  must  also  sufficiently 
allege    the    scienter.  ^^ 

(5)  Attempts  to  Commit  the  Crime.^^ — Whilst  §  2865  embraces  the  act  of 
smuggling  or  clandestine  introduction,  it  does  not  include  mere  attempts  to 
commit  the  same.  Nothing  in  the  statute  by  the  remotest  possible  implication 
can  be  found  to  cover  mere  attempts  to  commit  the  offense  referred  to.^'* 

b.  Conspiracy. — An  offense  punishable  under  §  5440  of  the  Revised  Statutes 
which  provides  that,  "if  two  or  more  persons  conspire,  either  to  commit  any 
offense  against  the  United  States  or  to  defrp'^d  the  United  States  in  any  manner 
or  for  any  purpose,  and  one  or  more  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  shall  be  liable,"  etc.,  is  not  a  crime  arising 
under  the  revenue  laws,  though  the  overt  act  necessary  to  be  alleged  may  be 
one  affecting  the  revenue  of  the  United  States. ^-^ 

c.  Passing  False,  Forged  or  Fraudulent  Invoices. — The  19th  section  of  the 
act  of  1842  subjects  the  party  to  a  misdemeanor,  and  punishable  as  such,  con- 
cerned in  making  an  entry,  who,  with  intent  to  defraud  the  revenue,  "shall  make 
out,  or  pass,  or  attempt  to  pass,  through  the  custom  house,  any  false,  forged, 
or   fraudulent  invoice. "^^ 


gling  of  dutiable  goods  into  the  covmtry 
a  misdemeanor.  United  States  v.  Sixty- 
Seven  Packages  of  Dry  Goods,  17  How. 
86,   15    L.    Ed.    54. 

9.  Elements  of  offense  of  smuggling. — 
Keck  7'.  United  States,  172  U.  S.  434,  445, 
43    L.    Ed.   505. 

10.  Allegations  of  indictments  must  not 
be  too  general. — Keck  v.  United  States, 
172  U.  S.  434,  435,  43  L.  Ed.  505,  citing 
United  States  v.  Carll,  105  U.  S.  611,  26 
L.  Ed.  1135;  United  States  v.  Hess,  124 
U.  S.  483,  31  L.  Ed.  516;  Evans  v.  United 
States,   153   U.    S.   584,   38   L.    Ed.   830. 

11.  Description  of  smuggled  property. 
—Dunbar  v.  United  States,  156  U.  S.  185, 
39   L.   Ed.   390. 

A  count  in  an  indictment  based  on  § 
2865  of  the  Revised  Statutes,  which 
charges  that  the  accused  did  knowingly, 
willfully  and  unlawfully,  and  with  intent 
to  defraud  the  revenue  of  the  United 
States,  smuggle  and  clandestinely  intro- 
duce into  the  United  States,  to  wit,  into 
the  port  of  Philadelphia,  certain  diamonds 
of  a  stated  value,  which  should  have  been 
invoiced  axid  duty  thereon  paid  or  ac- 
counted for,  but  which,  to  the  knowledge 
of  the  accused  and  with  intent  to  defraud 
the  revenue,  were  not  invoiced  nor  the 
duty  paid  or  accounted  for,  sufTu"iently 
describes  the  smuggled  gnod«.  Keck  t'. 
United  States,  172  U.  S.  434,  43  L.  Ed.  505, 


following  Dunbar  v.  United  States,  156  U. 
S.    185,   39_  L.    Ed.   390. 

12.  Indictment  must  sufficiently  allege 
the  scienter.— Dunbar  r.  United  States, 
t56  U.   S.   185,  39  L.   Ed.  390. 

13.  See  the  title  ATTEMPTS  AND 
SOLICITATIONS  TO  COMMIT 
CRIME,  vol.  2,  p.   702. 

14.  Attempts  to  commit  smuggling. — 
Keck  V.  United  States,  172  U.  S.  434,  444, 
15  L.  Ed.  54. 

Mere  acts  of  concealment  of  merchan- 
dise on  entering  the  waters  of  the  United 
States,  however  preparatory  they  may  be 
and  however  cogently  they  may  indicate 
an  intention  of  thereafter  smuggling  or 
clandestinely  introducing,  at  best  are  but 
steps  or  attempts  not  aione  in  themselves 
constituting  smuggling  or  clandestine  in- 
troduction. Keck  7'.  United  States,  172  U. 
S.   434.   445,   43   L.    Ed.   505. 

15.  Conspiracy.— United  States  t'.  Hirsch, 
100  U.  S.  33.  3.-,.  25  L.  Kd.  539.  See  the 
title   CONSPIRACY,   vol.   3,   p.   1099. 

16.  Passing  false,  forged  or  fraudulent 
invoices.- United  States  v.  Sixty-Seven 
Packages  of  Dry  Goods,  17  How.  S6,  92. 
1.-.    L.    Ed.    54. 

This  section  has  reference  to  the  frauds 
that  may  be  committed  in  passin.g  or  at- 
toinpting  to  pass  the  goods  upon  the  pro- 
duction of  invoices  not  genuine;  not  the 
true,  original  invoices,  but  those  made  out 
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d.  Limitations  of  Prosecution — (1)  Fraudulent  Entry  of  Goods  and  False 
Classification. — A  period  of  less  than  five  years  will  not  bar  a  prosecution  for 
effecting  an  entry  of  goods  at  the  custom  house  by  a  fraudulent  invoice  of 
them,  and  a   false  classification  as  to  their  quality  and  value. ^'^ 

(2)  Conspiracy  to  Defraud. — A  conspiracy  to  defraud  the  United  States  of 
the  duties  on  certain  imported  goods  is  not  "a  crime  arising  under  the  revenue 
laws,"  and  the  persons  charged  therewith  cannot  be  prosecuted  therefor  unless 
they  be  indicted  within  three  years  next  after  the  alleged  committing  thereof.^* 

9.  Obstructing  Seizure  and  Forfeiture. — Every  act  which  interferes  with 
the  right  of  the  government  to  seize  and  appropriate  the  property  which  has 
been  forfeited  to  it,  or  which  may  hinder  the  exercise  of  its  right  to  seize  and 
appropriate  such  property,  is  a  wrong  to  property  rights,  and  is  a  fit  subject 
for  indemnity.^" 

10.  Injunction  against  Seizure. — A  bill  in  equity  will  not  lie  to  enjoin  a 
collector  of  customs  from  seizing  and  condemning  property  imported  in  viola- 
tion of  law,  where  the  sole  ground  of  equity  jurisdiction  put  forward  is  the 
inadequacy  of  the  remedy  at  law  in  that  the  injury  threatened  is  not  susceptible 
of   complete   compensation   in   damages.-" 

11.  Sale  of  Perishable  Property  Seized. — Under  the  fifteenth  section  of 
the  act  of  July  18,  1866  (14  Stat,  at  Large,  180),  providing  for  the  sale  of 
unclaimed  perishable  property,  or  property  the  expense  of  keeping  which  would 
reduce  the  proceeds  of  sale  (as  ex.  gr..  horses'),  of  less  value  than  $500,  used 
in  smuggling  goods  into  the  United  States,  the  collector  need  not  give  the 
twenty  days  allowed  by  previous  sections  in  the  case  of  like  property,  non- 
perishable,  for  the  claimant  to  prefer  his  claim  to  it,  and  allow  fifteen  days' 
notice  of  sale,  but  may  publicly  advertise  it  for  sale  at  once,  on  seizure,  and 
proper  certificate  by  appraisers  of  its  value  and  character,  and.  after  fiot  less 
than  one  week's  notice,  may  sell  it.^i 

12.  Restitution. — Where  a  decree  of  forfeiture  to  the  United  States  is  re- 
versed and  restitution  decreed  to  the  claimant,  the  payment  of  the  duties  to 
which  the  goods  are  subject  should  not  be  made  a  condition  to  their  restitution 
to  the  claimant,  nor  should  they  be  decreed  to  be  sold  toward  the  payment 
of  the   duties. -- 

VI.  Internal  Revenue. 

A.  History  of  Legislation. — Ever  since  the  early  part  of  the  Civil  War  there 
has  been  a  body  of  legislation,  gathered  in  the  statutes  under  the  title  Internal 
Revenue,  by  which,  upon  goods  intended  for  consumption,  excises  have  been 
imposed  in  different  forms  at  some  time  intermediate  the  beginning  of  manu- 
facture or  production  and  the  act  of  consumption. ^^ 

B.  Application  of  Internal  Revenue  Laws  to  Territories  and  District 
of    Columbia. — Tlie   Revised    Statutes   provide   that   when   the   word   "state"   is 

for   the   occasion   with  a  dcsisn   to  impose  some    tea. — Criiickshank    t'.     Bidwell.     176 

upon    the    collector     and      other      officers.  U.  S.  7?>,  82,  44  L.  Ed.  377. 

United  vStates  z:  Sixty-Seven  Packages  of  21.    Sale   of  perishable   property   seized. 

Dry  Goods.   17   How.  86.  92,   1.5  L.   Ed.  54.  —Conway   z:    Stannard.    17    Wall.    398,     21 

17.  Fraudulent  entry  of  goods  and  false  L.   Ed.  649.                                                   .  ,    ,., 
classification.— United    States    v.     Hirsch,  The    ^yords      as    hereinbefore  provided 
100  U.  S.  33    25  L.  Ed.  .539.  necessarily   refer   to   the   manner   of   mak- 

,a       "r-^^oL;^ *«       Alt.^^,,A      TT,:,.„,i       ing  the   claim   as  previously   directed,   and 

18.  Conspiracy     to      deiraua. — United  '^  ^     ^,      ,.  ;.,■        ,  .-',    ^,        ,   .'      „. 


not  to  the  time  within  which  the  claimant 
of  property,  not  perishable,  could  inter- 
fere. Conway  7'.  Stannard,  17  Wall.  398, 
404.   21   L.    Ed.   649. 


States    r.    llirsch,    100   U.    S.   33,  25   L.    Ed 
5:!0. 

What  is  a  "crime  arising  under  the  reve- 
nue  laws." — United    States   v.    Hirsch,    100  .     r).,„^^„4.  ^t  j.,^:„c.  „^*  ^^^Ai*;r.„  *« 
TT    <?    "'?    o-  T     VA    -QQ  *2-    "ayment  oi  duties  not  condition  to 
L.   ^.  .>.{.  -;>  iv.   t^Q.  06J.  ^                    _  restitution.— United    States    z:    350    Chests 

19.  Interfering  with  right  to   seize  and  ^l  Tea.  12  Wheat.  4sr,,  r,  L.  Ed.  702. 
appropriate  property.— Stockwell  t'.  United  23.    History  of  internal  revenue  laws.— 
States.    13   Wall.   .-.Ill,   :.46,  20   L.   Ed.  491.  Patton   z:   Brady,   184   U.  S.  608,  617,  46  L. 

20.  Injunction    to    restrain    seizure    and  Ed.    713,   opinion   of    Brewer,   J.,   in    which 
condemnation   of    impure     and     unwhole-  these  statutes  are  set  out  and  reviewed. 
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used  in  the  internal  revenue  laws,  it  shall  be  construed  to  include  the  territories 
and  the  District  of  Columbia.-"* 

C.  Who  Liable  for  Internal  Revenue  Taxes — 1.  In  General. — Persons 
who  are  selling  liquor  are  not  relieved  from  the  liability  for  the  internal  revenue 
tax  by  the  fact  that  they  have  no  interest  in  the  profits  of  the  business  and 
are  simply  agents  of  the  states  which,  in  the  exercise  of  its  sovereign  power, 
has  taken  charge  of  the  business  of  selling  intoxicating  liquors.  In  short,  the 
state  is  a  person  within  the  meaning  of  §  3232  and  §  3244  of  the  Revised 
Statutes.25 

2.  Trustees. — Where  an  article  which,  under  the  internal  revenue  acts,  is 
taxable  when  made  and  "sold,"  but  not  when  made  by  the  party  "for  his  own 
use,"  is  made  by  trustees  appointed  by  the  party  using  it,  under  fixed  arrange- 
ments with  such  party's  creditors,  at  an  establishment  of  which  the  party  using 
the  article  has  apparently  the  ultimate  ownership,  but  which,  till  certain  debts 
due  by  him,  are  paid,  is  held  and  managed  exclusively  by  the  trustees,  under 
an  arrangement  that  the  party  using  may  have  the  article  at  a  certain  price, 
and  that  all  clear  profits  shall  be  set  aside  as  a  sinking  fund  for  the  payment 
of  the  principal  due  the  creditors — such  article,  when  furnished  to  the  debtor 
at  a  price  fixed,  is  "sold,"  and  taxable. 2*^ 

D.  Property  Subject  to  Tax — 1.  OlEomargarixe. — When  any  substance, 
although  named  as  a  possible  ingredient  of  oleomargarine,  substantially  serves 
only  the  function  of  coloring  the  mass,  and  so  as  to  cause  the  product  to  "look 
like  butter  of  any  shade  of  yellow,"  it  is  an  artificial  coloration  within  the 
meaning  of  §  8  of  the  act  of  1902.2"  Whilst  the  statute  recognized  the  right 
of  a  manufacturer  to  use  any  or  all  of  the  authorized  ingredients  so  as  to  make 
oleomargarine,  and  also  authorized  as  one  of  the  ingredients  butter  artificially 
colored,  if  the  manufacturer  elected  to  use  such  ingredient  last  mentioned,  and 
thereby  gave  to  his  manufactured  product  artificial  coloration,  such  product  so 
colored,  although  being  oleomargarine,  was  not  within  the  exception  created 
by  the  proviso,  and  therefore  came  under  the  general  rule  subjecting  oleomar- 
garine to  the  tax  of  ten  cents  a  pound. ^^ 

2.  Iron  and  Manufactures  of  Iron. — Under  the  act  of  March  2,  1867, 
thimble-skeins  and  pipe-boxes,  made  of  iron,  wer-e  exempt  from  duty,  whether 
cast   or   wrought. ^'^ 

24.  Internal  revenue  laws  apply  to  the  28.  Butter  artificially  colored. — McCray 
territories  and  District  of  Columbia. —  v.  United  States,  195  U.  S.  27,  49,  49  L. 
Rev.    Stats.,    §    3140;    The    Cherokee    To-       Ed.   78. 

bacco,  11  Wall.  616,  20  L.  Ed.  327   (hold-  Nor  do  the  other  provisions  of  tlie  act 

ing   that    the    internal    revenue   act    taxing  of    1902    sustain  the  contention  that  arti- 

spirits,    liquor    and    tobacco    extended    to  iicially    colored    oleomargarine    is     to      be 

Indian   Territory);    Knowlton    v.      Moore,  treated    as    free     from      such      coloration. 

178  U.  S.  41,  44  L.  Ed.  9G9   (deciding  that  merely    because    the    color    was    imparted 

the  war  revenue  act  of  1898  applied  to  the  by  the   use   of  an     authorized     ingredient, 

district).  The   provision   principally   depended    upon 

25.  State  engaged  in  liquor  bniness  is  §  2  of  the  act  of  1902.  Rut  this  sec- 
must  pay  tax.— South  Carolina  v.  United  tion  relates  only  to  the  addmg  to  or 
States,  199  U.   S.  437,  C^f^  L.  Ed.  261.  mixing  artificial   coloration    with   oleomar- 

South  Carolina  dispensary  cases.—  garine  after  its  manufacture,  and  there- 
South  Carolina  v.  United  States,  199  U.  ^^^e  does  not  even  remotely  support  the 
S    437    .50  L    Ed    O'^l  proposition   that  where,  in   the   process   of 

'26.    Establishment  managed  by  trustees  "ifni'lacture,    oleomargarine    becomes    ar- 

and     products     sold      to      debton^-Phila-  'I"-''-''  b'   c5.1ored    ,t   must   be   held    not   to 

delphia   V.   The    Collector.   5   Wall.   720.    IS  '^    f'^^    '*    m    fact    is-that    is,    must    be 

L    Ed     614  treated   as    free    from   artificial    coloration, 

'„     '.     '              .         ....          .            -n      ■,  although   such  in   fact  is  not  the  case.  Mc- 

27.     Oleomargarme— What     is     artificial  c'rav   7:    United    States.    19o    U.    S.    27,    49 

coloration.— Cliff  ?'.   United  States,   19.5   U.  j^    Ed.  78. 

S.   159,   164,  49   E.    ]\(\.   139.  "29."     Internal    revenue     tax      on      iron.— 

Vegetable  oil  is    artificial    coloration. —  Cheney  7:    Van    Arsdale.    15    Wall.    G^.   21 

ClifT   7'.    United    States,    195    U.    S.    159,    49  E.    Ed.    46;    Erskine    -■.    Van    Arsdale,    15 

L.   Ed.   139.  Wall.   75,   21    L.    Ed.    63. 
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3.  Tobacco. — Smoking  tobacco  sweetened,  stemmed  or  butted  was  taxable  at 
forty  cents  per  pound.^*^ 

4.  Goods  Exempted. — In  terms  stripped  of  superfluous  words,  the  96th  sec^ 
tion  of  the  act  of  1864  provided  that  goods  manufactured  from  materials  upon 
which  duties  have  been  paid,  when  the  increased  value  shall  not  exceed  the 
amount  of  five  per  cent  ad  valorem,  shall  be  exempt.  The  obvious  construc- 
tion of  this  language  is,  that  increased  value  means  the  value  augmented  since 
the  original  payment  of  the  duties;  and  that  the  five  per  cent  is  to  be  com- 
puted on  the  value  of  the  materials  when  those  duties  were  paid.^i  And  when 
the  sale  and  delivery  is  to  the  government  which  imposes  and  collects  the  tax, 
the  market  value  of  the  goods  may  be  well  enough  determined  by  the  price  which 
the  government  agrees  to  pay,  and  the  contractor  agrees  to  receive.^^^ 

E.  Assessment  and  Reassessment — 1.  Necessity  for  Assessment. — A 
formal  assessment  by  assessing  officers  is  not  a  condition  precedent  to  the  col- 
lection of  the  tax,33  but  a  suit  for  such  tax  can  be  sustained  without  it.^-* 

2.  Indivisidility  of  Assessment. — There  may  undoubtedly  be  cases  where 
an  assessment  of  the  tax  on  liquor  must  stand  as  an  entirety,  or  not  at  all; 
as  where  an  erroneous  rate  has  been  adopted .  by  the  officer ;  or  where  it  is 
impossible  to  separate  from  the  property  assessed  the  part  which  is  exempt 
from  the  tax;  or  where  its  validity  depends  upon  the  jurisdiction  of  the  com- 
missioner.^^ 

3.  Weight  of  Assessment. — The  assessment  of  the  commissioner  of  internal 
revenue  is  only  prima  facie  evidence  of  the  amount  due  as  taxes  upon  the 
spirits   distilled   between    the   dates   mentioned.''^''' 

4.  Reassessment  or  Second  Assessment. — When  a  Reassessment  Is  Re- 
quired.— The  internal  revenue  laws  make  it  the  duty  of  the  commissioner  of 
internal  revenue  to  make  a  second  assessment  where  any  list  which  has  been 
delivered  to  a  collector  is  imperfect  or  incomplete,  in  consequence  of  any  omis- 
sion or  understatement  or  undervaluation  in  any  return  or  returns  made  by  any 
person   liable   to   tax.^'^      The    revenue   laws   also   provide    for   a   second   assess- 


30.  Mixture     of     smoking     tobacco. — 

Lilienthal's   Tobacco   v.   United   States,   97 
U.    S.    237,   24   L.    Ed.    901. 

Granulated  tobacco  is  not  snuff. — Ven- 
c'lble  V.  Richards,  105  U.  S.  636,  640,  26  L. 
Ed.   lioG. 

31.  Goods  manufactured  from  materials 
already  taxed. — Boylan  v.  United  States, 
10   Wall.    .'iS,   62,    19    L.    Ed.    859. 

32.  Boylan  v.  United  States,  10  Wall. 
58,   19   L.    Ed.   859. 

33.  Formal  assessment  of  tax  unneces- 
sary.—The  Dollar  Sav.  Bank  v.  United 
States,  19  Wall.  227,  22  L.  Ed.  80;  United 
States  V.  Erie  R.  Co.,  107  U.  S.  1,  27  L. 
Ed.   385. 

34.  King  V.  United  States,  99  U.  S.  299, 
25    L.    Ed.    373. 

And  if  such  assessment  is  made  when 
not  required,  it  is  not  conclusive  upon 
either  party.  United  Stntes  v.  Philadel- 
phia, etc..  R.  Co.,  123  U.  S.  113,  31  L.  Ed. 
138. 

35.  Indivisibility  of  assessment. — 
United  States  i:  Rindskopf,  105  U.  S.  418, 
422,    26   L.    Ed.    1131. 

But  such  is  not  the  case  where  the 
question  is  as  to  the  quantity  of  spirits 
produced  on  which  the  taxes  were  not 
paid.  United  States  v.  Rindskopf,  105  U. 
S.  418,  26  L.   Ed.   1131. 

36.  Assessment  is  prima   facie   correct. 


—United  States  v.  Rindskopf,  105  U.  S. 
418,  26   L.   Ed.   1131. 

It  is  undoubtedly  true  that  the  de- 
cisions of  an  assessor  or  board  of  asses- 
sors, like  those  of  all  other  administrative 
commissioners,  are  of  a  quasi  judicial 
character,  and  cannot  be  questioned  col- 
laterally when  made  within  the  scope  of 
their  jurisdiction.  But  if  they  assess  per- 
sons, property,  or  operations  not  taxable, 
such  assessment  is  illegal  and  cannot 
form  the  basis  of  an  action  at  law  for  the 
collection  of  the  tax,  however  efficacious 
it  may  be  for  the  protection  of  minis- 
terial officers  charged  with  the  duty  of 
actual  collection  by  virtue  of  a  regular 
warrant  or  authority  therefor.  Clinken- 
beard  v.  United  States,  21  Wall.  65,  70, 
22  L.   Ed.  477. 

In  an  action  against  the  principal  and 
sureties  on  a  distiller's  bond,  it  was  held 
error  to  instruct  the  jury  that  an  assess- 
ment of  a  commissioner  of  internal  reve- 
nue of  the  amount  due  as  taxes  upon 
spirits  distilled  was  to  be  taken  and  con- 
sidered in  its  entirety,  and  that  the  gov- 
ernment was  entitled  to  recover  the  exact 
amount  assessed,  or  not  any  sum.  United 
States  V.  Rindskopf,  105  U.  S.  418,  422,  26 
L.   Ed.   1131. 

37.  Bergdoll  v..  Pollock,  95  U.  S.  337,  24 
L.   Ed.  .'512. 
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ment  in  case  of  any  false  or  fraudulent  statement  contained  in  any  return  by 
persons  liable  to  a  revenue  tax.^*^ 

Conditions  Precedent  to  Recovery.— A  manufacturer  of  fermented 
liquors,  from  whom  taxes  had  been  collected  under  a  second  assessment,  was, 
in  order  to  recove_r  them,  required  by  the  act  of  July  13,  1866  (14  Stat.  Ill, 
Rev.  Stat.,  §  3225),  to  show  that  his  return  did  not  contain  any  understate- 
ments; and  he  should,  therefore,  prove  that  it  agreed  with  the  quantity  of 
liquor  actually   drawn   from  the   fermenting  vessels.-^*^ 

Evidence. — In  an  action  against  a  collector  to  recover  taxes  paid  under  a 
second  assessment  because  of  an  understatement  or  undervaluation,  an  honest 
manufacturer  of  fermented  liquors  who  has  kept  accurate  books  always  has  at 
hand  the  ready  means  of  proving  that  his  returns  did  not  contain  an  understate- 
ment. His  books  show,  or  ought  to  show,  everything  that  he  has  produced : 
and  the  quantity  of  material  purchased  for  use.  If  the  production  as  shown 
by  the  books  differs  from  that  which  ordinarily  would  be  the  yield  of  the  ma- 
terial purchased,  the  burden  is  cast  upon  the  manufacturer  after  reassessment 
to  account  for  the  discrepancy.^*^ 

Objections  to  Reassessment. — Where  no  objection  appears  to  have  been 
taken  below  to  a  second  assessment  by  a  collector  upon  liquors  manufactured, 
on  the  ground  of  its  insufficiency  of  law,  it  cannot  be  considered  by  the  supreme 
court  of  the  United  States  on  appeal."*  ^ 

F.  Survey  of  Distilleries— 1.  Necessity  for  Survey.— The  law  requires  that 
every  distillery,  before  operations  are  commenced,  shall  be  surveyed  for  the  pur- 
pose of  estimating  and  determining  its  true  spirit-producing  capacity  for  a  day 
of  twenty- four  hours."* ^ 

2.  Delivery  oe  Copy  of  Survey  to  Distiller. — Under  the  80  per  cent 
clause  in  the  20th  section  of  the  act  of  July  20,  1868,  the  distiller  was  not  liable 
for  the  capacity  tax  until  a  copy  of  the  survey  in  which  the  tax  was  assessed 
had  been  delivered  to  him  as  provided  in  the  10th  section.-*-^    But  a  distiller  who 


38.  Bergdoll  v.  Pollock,  95  U.  S.  337, 
24  L.  Ed.  512. 

Particularity  required. — Under  the  twen- 
tieth section  of  the  internal  revenue  act 
of  June  30,  1864,  as  amended  by  the 
ninth  section  of  the  act  of  July  13,  1866, 
it  is  not  necessary  that  an  assessor,  in 
making  a  reassessment  for  deficiencies, 
should  make  his  reassessment  coincide, 
month  by  month,  in  the  terms  which  it 
covers,  with  the  monthly'  returns  of  the 
manufacturer;  that  is  to  say.  it  is  not  req- 
uisite that  he  should  make  a  separate 
specification  of  deficiency  for  each  defect- 
ive return.  Nor,  under  the  act  of  March 
2.  1867,  conceding  that  since  the  act  of 
1866  brewers  are  taxable,  in  the  first  in- 
stance, by  stamps  per  barrel,  and  not  on 
monthly  returns,  would  a  reassessment 
for  deficiency  be  void,  even  though  it  had 
been  made  out  on  the  principle  of  an  as- 
sessment for  false  returns,  under  the 
previous  act  of  July  13,  1866.  Nor,  un- 
der the  terms  of  the  act  of  1866.  when  the 
reassessment  was  made  within  fifteen 
months  from  the  passage  of  the  act,  was 
it  necessary  that  the  reassessment  should 
have  reference  only  to  returns  made 
within  fifteen  months  prior  to  the  re- 
assessment. Dandelet  v.  .Smith,  IS  Wall. 
642.  21   L.   Ed.   758. 

39.  Right  to  recover  taxes  collected 
under  second  assessment. — P.ergdoll  v. 
Pollock.    95    U.    S.    337,    24    L.    Ed.    512. 

40.  Evidence  to  show  honesty  and  ac- 


curacy of  returns.— Bergdoll  v.  Pollock, 
95  U.  S.  337,  24  L-  Ed.  512,  citing  Dan- 
delet V.  Smith,  18  Wall.  642,  647,  21  L. 
Ed.  758. 

For  the  purpose  of  proving  the  honesty 
of  his  returns.— Although  not.  under  all 
circumstances,  necessarily  conclusive  for 
or  against  the  government,  his  books,  if 
kept  as  the  law  requires,  ought  to  be  the 
best  evidence.  Bergdoll  v.  Pollock,  95 
U.  S.  337,  24  L.   Ed.   512. 

His  return  is  to  be  "a  true  statement. 
in  writing,  taken  from  his  books."  To 
prove,  therefore,  the  accuracy  of  his  re- 
turns, he  has  but  to  refer  to  his  books. 
Parol  testimony  is  only  required  for  the 
identification  of  the  books.  Bergdoll  v. 
Pollock,   05   U.   S.   337.   340,   24   L.    Ed.   512. 

41.  Objections  to  reassessment  must  be 
taken  below. — Bergdoll  r.  Pollock  95  U 
S.   337,  2-!   L.    Ed.   512. 

42.  Rev.   Stat.,   §   3264;    Chicago   Distill- 
ing Co.  V.  Stone,  140  U.   S.  647    648    S5  J 
Ed.   .32. 

^3.  Delivery  of  copy  of  survey  is  re- 
quired.—Peabndv  7'.  Stark.  16  Wall  240 
21  L.  Ed.  311.  cited  in  WridU  ?■.  United 
States,   ins   V.   S.    281.   282.    27    I,.    VA.    727. 

Upon  whom  rests  the  duty  of  deposit-^ 
ing  copy  of  survey. — Peabndv  ?■  Stark  16 
Wall.    240,   243,    21    L.    Ed.    3l"l. 

The  purpose  of  the  reqtn'remcnt  of  de- 
li\oring  a  copy  to  the  distiller,  is  mani- 
festly to  make  certain  to  him  that  he  will 
be    held    liable   for   a    definite   number   of 
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indorses  on  the  report  that  the  collector's  survey  of  his  distillery  is  accepted  as 
binding,  thereby  waives  his  right  to  demand  a  copy  of  the  survey.'*^ 

G.  Notice  Required  of  Distiller — 1.  In  Gexkr.\l. — The  internal  revenue 
laws  require  prosijective  distillers  to  give  notice  to  the  assessor  of  the  place 
where  he  proposes  to  carry  on  business,  his  name  and  his  associates ;  the  kind 
of  stills  and  the  cubic  contents  thereof,  the  number  of  mash  tubs  and  ferment- 
ing tubs,  etc. ;  and  the  number  of  hours  in  which  he  will  ferment  each  tub  of 
mash  or  beer,  and  the  estimated  quantity  of  distilled  spirits  which  the  apparatus 
is  capable  of  distilling  every  twenty-four  hours.'*^  Hence  in  estimating  and  de- 
termining the  producing  capacity  of  the  distillery,  the  assessor  is  not  controlled 
by  this  notice ;  if  intended  at  all  fo  bear  upon  the  estimate  of  producing  capacity 
of  a  distillery,  it  can  only  be  regarded  as  suggestive,  not  as  controlling.-*^ 

2.  Notice  as  to  Place  Where  Business  Is  to  Be  Carried  on. — The  pro- 
vision in  the  sixth  section  of  the  act  of  July  20,  1868.  as  to  notice  of  the  place 
where  the  distiller  is  to  carry  on  business  is  matter  of  substance;  and  if  he 
carry  on  his  business  at  a  place  not  specified  in  his  bond,  and  not  at  the  place 
which  is.  his  sureties  cannot  be  held  liable  for  a  tax  on  spirits  distilled  in  the 
latter  place."*" 

H.  Distiller's  Return. — Another  provision  of  the  law  requires  that  on  the 
first  of  each  month  a  return  shall  be  made  to  the  collector  by  the  distiller,  or 
his  principal  manager,  under  oath,  of  the  amount  of  materials  used  for  the  pro- 
duction of  spirits  each  day  during  the  previous  month,  and  the  number  of  gal- 
lons and  proof-gallons  of  spirits  produced  anrl  placed  in  the  warehouse.'*^ 

I.  Books  to  Be  Kept  by  Manufacturers  of  Liquor. — Revised  Statutes 
require  every  manufacturer  of  fermented  liquor  to  keep  books  to  show  the  es- 
timated quantity  of  liquor  produced,  the  actual  quantity  sold  or  removed  ;  and 
also  separate  books  containing  an  account  of  all  materials  purchased  by  him  for 
the  purpose  of  producing  fermented  liquors.  The  statute  also  requires  the  veri- 
fication of  the  entries  made  upon  these  books  by  the  oaths  of  the  party  making 
them  and  the  manufacturer.-*^ 

J.  Determining  the  Producing  Capacity  of  Distilleries — 1.  In  General. 
— From  the  earliest  times,  congress  has  laid  the  tax  on  distilleries  according  to 
their  producing  capacity.^"  The  true  spirit-producing  capacity  of  a  distillery  for 
a  day  of  twenty-four  hours  is  determined  by  ascertaining  the  number  of  fer- 
menting tubs,  the  capacity  of  each,  and  the  fermenting  period  required  for  the 
particular  process  to  be  followed.  The  distiller  may  use  all  of  his  tubs  or  only 
a  part  of  them.  Whenever  a  distiller  desires  to  open  or  close  any  of  his  tubs 
for  the  purpose  of  increasing  or  reducing  the  capacity  of  his  distillery,  he  must 
give  notice  to  that  efifect  to  the  collector,  who  makes  the  change  by  sealing  or 
opening  the  tubs  designated.^ ^    Undoubtedly  the  main  elements  necessary  for  a 

gallons,    at    all    events,    whether    his    dis-  The  provision  in  the  sixth  section  of  the 

tillery  makes  it  or  not.     Peabody  v.  Stark,  act   of   July   20,   1868,   as   to   notice    of   the 

10  Wall.   240,  243,  21   L.  Ed.   311.  place    at    which   a   distiller   is   to   carry   on 

44.  Waiver  of  delivery  of  copy  of  sur-  his  business,  is  not  matter  of  form.  United 
vey.— Wright  v.  United  States,  108  U.  S.  States  v.  Boecker.  21  Wall.  652,  22  L.  Ed. 
281,  27  L.   Ed.   727.  472.    cited    in    United    States   v.    Freel,    1S6 

Action   on   a    distiller's    bond.— Wri.sht  U.   S.  309.  46  L.   Ed.   1177. 

V.  United  States.  108  U.  S.  281,  27  L.  Ed.  48.    Distiller  must  make  a  return  to  the 

727.  collector.— Rev.    Stat.,    §§   3307,   3300;    Chi- 

45.  Notices  required  of  distillers.—  cago  Distilling  Co.  v.  Stone,  140  U.  S. 
United  States  v.  Powell,  14  Wall.  493,497,  «47.   f.49.   3.",   U.    Ed.   .532. 

20   L.    Ed.    726;    Pahlman   v.    Collector,   20  49.     Manufacturers    of   fermented   liquor 

Wall.  189,  22  L.   Ed.  342.  must    keep    books.— Bertrdol!    v.    Pollock. 

Purpose   of   statutes   requiring   distillers  9.5  U.  S.  337,  341,  24  L.  Ed.  512. 

to   give  notice. — Pahlman   ?'.   Collector,   20  50.     Pennington    v.    Coxe,   2    Cranch    33, 

Wall.    189,    199,   22    L.    Ed.    342.  60.   2   L.    Ed.    199. 

46.  Pahlman  -•.  Collector,  20  Wall.  189,  51.  How  producing  capacity  determined. 
22    Tv.    Ed.    342.  —Rev.    Stat..    §    3311;     The     Collector      v. 

47.  Notice  as  to  place  where  business  Beggs,  17  Wall.  182.  189,  21  L.  Ed  624; 
is  to  be  carried  on. — United  States  v.  Chicago  Distilling  Co.  v.  Stone,  140  U.  S. 
Boecker,  21   Wall.  652,  22  L.  Ed.   472.  647.   648.  35   L.    Ed.   532. 
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determination  of  the  producing  capacity  are  the  size  of  the  stills,  mash-tubs,  and 
cisterns,  and  the  duration  of  the  fermenting  period  ;^2  though  when  giving  a 
construction  to  this  act  of  congress,  both  the  producing  capacity  and  the  quan- 
tity of  spirits  actually  produced  are  made  by  the  law  measures  of  taxation,  and 
provision  is  made  for  the  determination  of  each."'^  By  the  expression  "capacity 
of  his  distillery"  is  meant  the  average  producing  capacity  in  a  given  time.^-* 

2.  Rectification  and  Purification  of  Liquors. — The  act  of  1813  was  held 
not  to  extend  to  the  rectification  or  purification  of  liquors  already  distilled.^>^ 

3.  Thf  Fermenting  Period. — Under  the  act  of  July  20,  1868,  imposing  taxes 
on  distilled  spirits,  the  assessor  and  his  assistant,  in  estimating  the  true  produc- 
ing capacity  of  a  distillery,  are  empowered  to  fix  as  the  true  fermenting  period 
such  period  as  they,  after  examination  and  calculation,  may  deem  the  true  one. 
They  are  not  bound  to  take  as  such  the  period  which  the  distiller,  in  the  notice 
which  the  sixth  section  of  the  act  reruires  him  to  give,  has  declared  that  he 
would  use   for   fermentation,  and   which,  subsequently,  he  actually  did  use.^*' 

4.  What  Constitutes  "Using  Grain.'' — According  to  the  rulings  of  the 
commissioner  of  internal  revenue,  grain  has  been  "used"  when  the  spirits  have 
been  properly  developed  and  separated  by  distillation  ;  and  in  determining,  un- 
der the  requirements  of  §  3309  of  the  Revised  Statutes,  whether  a  distiller  has 
accounted  for  all  grain  used  by  him  in  a  month,  the  practice  has  been  to  take 
the  quantity  of  mash  and  beer  on  hand  at  the  beginning  of  the  month,  add  to  it 
the  quantity  put  into  mash  during  the  month,  and  from  the  total  deduct  the 
quantity  of  mash  and  beer  on  hand  at  the  end  of  the  month.  The  remainder  is 
the  quantity  used.^''' 

5.  Extent  of  Liability. — The  extent  of  liability  to  taxation  is  measured  no. 
by  the  actual  product  of  spirits,  but  what  should  have  been  the  product  of  the 
materials  used,  according  to  the  estimate  made  under  the  survey.^^ 

6.  Liability  of  Distiller  for  Using  Materials  in  Excess  of  Estimated 
Capacity. — The  meaning  of  the  20th  section  of  the  act  of  July,  1868,  relating 
to  the  assessment  of  distiller's  spirits  is.  that  in  no  case  shall  the  distiller  be  as- 
sessed for  a  less  amount  of  spirits  than  80  per  cent  of  the  producing  capacity 
of  his  distillery,  and  if  the  spirits  actually  produced  by  him  exceed  this  80  per 
cent,  he  shall  also  be  assessed  upon  the  excess. ^^ 

7.  Application  for  Reduction  of  Producing  Capacity. — A  distiller  who 
has  made  application  under  §  3311  of  the  Revised  Statutes  for  a  reduction  of 
capacity  is  entitled  to  have  the  capacity  estimated  while  the  reduction  was  go- 

52.  Size  of  receptacles  usually  de-  Pahlman  v.  Collector,  20  Wall.  189,  22  L. 
termines    the    capacity. — Pahlman    v.    Col-       Ed.   342. 

lector,  20  Wall.  189,  199,  22  L.  Ed.  342.  The   quantity  of  materials  used,   as   as- 

53.  Quantity  of  spirits  is  also  an  ale-  certaincd  by  the  assessor,  and  not  the  ac- 
ment.— Pahlman  v  Collector,  20  Wall.  189,  tual  product  of  spirits,  is  made  the 
200,  22  L.  Ed.  342,  citing  United  States  v.  rneasure  of  liability  to  taxation,  and  of 
Singer.   15  Wall.   Ill,  21   L.   Ed    49.  'ts    extent.      The    Collector    v.    Beggs,    17 

kY     ni  •  T-,-  *•!  •         n  C4-  i4f^  Wall.    182,    189.   21    L-    Ed.    624. 

TT    Q    ?]V'''.^r°T     ?H    r.^^.^^-  "■  S*°"''^^^  59.    Liabihty  of  distiller  for  production 

u.   s.  i^i,  .i.)   i..   JiO.  06...  jj^    excess    of    capacity.— United    States    f. 

55.  Rectification   or  purification   of  liq-  Singer    15    Wall     111    21    L     Fd    49 
uors    already    distilled.— United    States    7'.  j^^,t  'jf  ^  distiller  uses  material   for  dis- 
Tenbrook,    Pet.    C.    C.    ISO,     affirmed      in  tillation    in    excess    of    the    estimated    ca- 
United  States  v.  Tenbroek,  2  Wheat.  248,  parity   of   his   distillery,   according   to   the 
4   L.    Ed.   231.  survey  made  and  returned  under  the  pro- 

56.  Fixing  the  true  fermenting  period.  visions  of  the  law  regulating  that  sub- 
— Pahlman  7'.  Collector,  20  Wall.  189,  22  ject,  but,  in  the  regular  course  of  his  busi- 
L.   Ed.   342.  ness,  pays   the   taxes  upon   his  entire   pro- 

57.  What  constitutes  "using"  grain. —  duction,  he  cannot  be  again  assessed  at 
Weitzel  z:  Rabe,  103  U.  S.  340,  342,  26  L.  the  rate  of  seventy  cents  on  every  gallon 
Ed    320  f'f    spirits    which    the    excess    of    material 

58.  Possible  producing  capacity  meas-  "'^^  ^'^""''1  '^^Y^  produced,  according  to 
ures  the  extent  of  liabihty.-The  Collector  ^he  rules  of  estimation  prescnbod  by  the 
V.  Beggs,  17  Wall.  182,  21   L.  Ed.  623.  cited  u^  s"438''''^T'l'eT'io4'         '''  ''' 
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ing  on,  in  such  a  way  as  not  to  charge  him  with  material  in    mash    when    the 
change  was  appUed  for.  as  material  used  in  excess  of  capacity.'^" 

8.  Defense  to  Recovery  of  Capacity  Tax. — In  debt  upon  a  distiller's  bond 
to  charge  him  with  nonpayment  of  a  capacity  tax  assessed  for  an  entire  month, 
the  distiller  may  properly  show  that,  without  any  fault  of  his  own,  and  that  by 
the  omission  of  the  government  itself,  he  was  prevented  from  operating  his 
distillery  for  the  first  four  days  for  which  he  was  taxed,  and  that  his  distillery 
was  inactive  from  an  accident,  and  in  charge  of  a  government  officer,  as  pre- 
scribed by  law,  for  four  other  days.  A  capacity  tax  assessed  during  such  eight 
days  is  erroneously  assessed. ^^ 

9.  Conclusiveness  of  Survey  and  Estimate. — Where,  pursuant,  to  the 
tenth  section  of  the  act  of  July  20,  1868  (15  Stat.  129),  a  survey  of  a  distillery 
and  an  estimate  of  its  producing  capacity  are  made,  and  a  copy  thereof  furnished 
the  distiller,  such  survey  and  estimate  conclusively  determine  the  producing  ca- 
pacity of  the  distillery,  fix  the  minimum  tax  due  from  him,  and  can  only  be 
abrogated  by  a  new  survey  and  estimate,  ordered  by  the  commissioner  of  in- 
ternal revenue,  a  copy  of  which  is  furnished  to  the  distiller. ^^ 

10.  Meters— a.  In  GateraL— By  the  act  of  July  20,  1868,  c.  186  (15  Stat. 
125),  the  commissioner,  for  the  prevention  and  detection  of  fraud  by  distillers 
of  spirits,  was  "authorized  to  adopt  and  prescribe  for  use  such  hydrometers, 
saccharometers,  weighing  and  gauging  instruments,  or  other  means  for  ascer- 
taining the  quantity,  gravity,  and  producing  capacity  of  any  mash,  wort,  or 
beer  used,  or  to  be  used,  in  the  production  of  spirits,  and  the  strength  and  quan- 
tity of  spirits  subject  to  tax,"  as  he  might  deem  proper.'^-'^ 

b.  Contract  for  Use  of  Meters. — A  contract,  between  the  treasury  department 
and  a  manufacturer  and  inventor  of  meters,  for  the  use  of  his  meters,  was  held 
not  to  give  the  party  of  the  second  part  a  claim  for  reimbursement  for  meters 
on  hand  when  the  contract  was  terminated. ^^ 

K.  When  Tax  Attaches  to  Distilled  Spirits. — The  evident  intention  of 
congress,  to  be  gathered  from  §  3248  of  the  Revised  Statutes,  which  provides 
that  the  taxes  on  distilled  spirits  shall  attach  as  soon  as  it  is  in  existence  as 
such,  and  §  3293,  providing  that  the  distiller  or  owner  shall  at  the  time  of  mak- 
ing the  entry  and  deposit  of  all  spirits  removed  to  the  distillery  warehouse  give 
his  bond,  is  that  the  tax  shall  attach  as  soon  as  the  spirits  are  produced,  and  that 
such  taxes  shall  not  be  evaded  except  upon  satisfactory  proof,  under  §  3221,  of 
destruction  by  fire  or  other  casualtv.^^ 

L.  Distillery  or  Bonded  Warehouses — 1.  In  General. — Distillers  are  also 
required  by  the  fifteenth  section  of  the  act  of  July  20.  1868,  to  provide  at  their 
own  expense  a  warehouse,  situated  on  and  to  constitute  a  part  of  their  dis- 
tillery premises,  to  be  used  only  for  the  storage  of  distilled  spirits  of  their  own 
manufacture;  and  the  provision  is  that  such  warehouse,  when  approved  by  the 
commissioner,  on  report  of  the  collector,  shall  be  deemed  to  be  a  bonded  ware- 
house of  the  United  States  and  be  known  as  a  distillery  warehouse,  and  that 
it  shall  be  under  the  direction  and  control  of  the  collector  of  the  district  and  in 

60.  Reduction  of  producing  capacity.—  tillery  is  conclusive  in  the  absence  of  an 
W'citzel  r.  Rabe,  103  U.  S.  340.  344.  26  L.  appeal  to  the  commissioner  of  internal 
Kd.   320.  revenue.    The  Collector  v.  Beggs,  17  Wall. 

61.  Defense  to  recovery  of  capacity  tax.  182.  21  L.  Ed.  624;  Pahlman  v.  Collector, 
— Clinkenbeard  z:  United  States.  21  Wall.  20    Wall.    1S9,    107.   22   L.    Ed.    342. 

0.5.  22  L.   Ed.  477.  63.     Meters.— Finch    v.     United     States, 

62.  Survey  and  estimate  are  conclusive.       102  U.  S.  260.  270.  26  L.  Ed.  16.5. 

— United   States  z'.   Ferrary,  93  U.   S.   025,  No   warranty   of    quality     in     case     of 

23  L.  Ed.  832.  meters. — Finoh    z\    United    States,    102    U. 

An  abortive  attempt  to  make  a  new  es-  S.  269.  26  L.  Ed.  10.5.     See  the  title  WAR- 

timate    to    take    the    place    of   the    former  RANTY. 

'■annot  have  the  effect  to  annul  it.  United  64.    Tice  v.  United  States,  99  U.  S.  286, 

States  V.   Ferrary.  93  U.  S.  625,  23   L.   Ed.  2.5    L-    Ed.    352. 

P32.  65.     When    tax     attaches      to      distilled 

In    other    words,    the    survey    and    esti-  spirits. — Thompson    -'.    United    States,    142 

mate  of  the  oroducins:  capacity  of  the  dis-  U.   S.   471,   35   L.   Ed.   1084. 
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charge  of  an   internal  revenue   storekeeper    assigned    thereto    by    tlie    commis- 
sioner.^*^ 

2.  Reimbursement  of  United  States  for  Expenses  and  Salaries. Pro- 
vision is  also  made  by  the  joint  resolution  of  the  twenty-ninth  of  March,  1869, 
that  the  proprietors  of  all  internal  revenue  bonded  warehouses  shall  reimburse 
to  the  United  States  the  expenses  and  salary  of  all  storekeepers  or  other  offi- 
cers in  charge  of  such  warehouses  and  that  the  same  shall  be  paid  into  the 
treasury  and  accounted  for  like  other  public  moneys.^"  These  expenses  prop- 
erly include  per  diem  wages  paid  to  storekeepers  for  taking  charge  of  them 
on   Sundays.^® 

3.  Effect  of  Negligence  of  Officers. — Any  negligence  of  the  revenue  of- 
ficers with  regard  to  the  safety  of  a  bonded  warehouse  and  a  safekeeping  of  the 
spirits  therein,  gives  the  distillers  no  rights  against  the  government,  and  affords 
them  no  excuse  for  not  performing  their  obligation  according  to  its  terms.*^^ 

4.  Tax  on  Tobacco  Stored  in  Export  Bonded  Warehouses. — Manufac- 
tured tobacco  shipped  in  bond  from  the  manufactory  and  stored  in  an  export 
bonded  warehouse  on  the  14th  of  June,  1872,  was  subject  to  the  tax  of  thirty- 
two  cents  per  pound,  prescribed  by  the  internal  revenue  act  of  July  20,  1868."<^ 

5.  Withdrawal  of  Spirits  from  Warehouse — a.  Rcgaiicrinq  and  AIlozc- 
ance  for  Outage. — The  act  of  May  28,  1880.  provided  that  when  an  owner  of 
distilled  spirits  withdraws  them  from  the  warehouse,  he  mav  give  notice  to  the 
collector,  and  request  that  the  spirits  be  regauged.  And  if  upon  such  rcgauging 
it  appears  that  there  has  been  a  loss  of  spirits  without  the  distiller's  fault,  taxes 
shall  be  collected  only  on  the  quantity  of  spirits  contained  in  the  cask  or  pack- 
age at  the  time  it  is  withdrawn.'^  ^ 

b.  Withdrazval  for  Transportation. — The  act  of  congress  of  the  11th  of  Jan- 
uary. 1868.  which  enacted  that  from  and  after  its  passage  no  distilled  spirits 
should  be  withdrawn  or  removed  from  any  warehouse  for  the  purpose  of  trans- 
portation, etc.,  and  repealed  all  acts  and  parts  of  acts  inconsistent  with  its  pro- 
visions, had  no  reference  to  distilled  spirits  which  had  been  withdrawn  from  a 
bonded  warehouse  for  transportation  before  its  enactment,  and  was  accordingh- 
not  operative  to  prevent  a  recovery  on  a  bond  given  before  its  passao-e,  on  a 
transportation  of  spirits  made  when  the  bond  was  given." 2 

M.  Bonds — 1.  Distiller's  Bond — a.  In  General — Persons  intending  to  en- 
gage in  the  business  of  a  distiller  before  proceeding  with  the  business  are  required 
to  make  and  execute  a  bond  in  the  form  prescribed  by  the  commissioner,  with  at 
least  two  sureties  to  be  approved  by  the  assessor  of  the  district,  conditioned  that 
the  principal  shall  faithfully  comply  with  all  the  provisions  of  law  in  relation  to 
the  duties  and  business  of  distillers,  and  that  he  will  pay  all  penalties  incurred  or 
fines  imposed  on  him  for  a  violation  of  any  of  the  said  provisions.'-"^ 

66.  Distillery  or  bonded  warehouses. —  penses  and  salary  of  all  storekeepers  put 
United  States  t'.  Powell.  14  Wall.  49.T.  bv  it  in  charore  of  tliem.  United  States  v 
498,    20    L.    Ed.    72ri.  Powell.   14   Wall.   493,  20   L.    Ed.   726. 

67.  Reimbursement  of  United  States  68.  United  States  v.  Powell,  14  Wall, 
for   expenses     and    salaries. — 16     Stnt.     at  49,"^.  20   L.   Ed.   726. 

Larce,    ."2:    United    States    v.    Powell,    14  69.     Effect    of   negligence    of    oflficers 

Wall.  49a,  49S.  20  L.   Kd.  726.  United   States  v.  \\'ittcn,   14.3   U.   S.   76,  .36 

Construction  of  joint   resolution  passed  L.    Ed.   81. 
by    congress     March      29,      1869. — United  70.     Tax    on    tobacco    stored    in    export 

States  7'.  Sinticr.  1.".  Wall.  111.  21  L.  Ed.  49.  bonded  warehouse. — 1.5  Stat.  152:   Tones  v. 

Distillery    and    bonded    warehouses    are  P.lackwcll.  lOO  IT.  S.  590.  25  L.  Ed.  752. 
synonymous.  —  The       •'distillery       ware-  71.    Regauging  of    spirits     upon     with- 

hoiiscs."    which    distillers   are   required   by  drawal    from     warehouse. — Tliompson      :■. 

the   15th    section   of  the   same  act   to   pro-  Ignited    States.    142    V.    S.    471.    476,   .35    L, 

vide,   situated   on   their  distillery  premises,  Ed.    1084. 

are  "hondod  warehouses."  w-ithin  the  72.  Withdrawal  of  spirits  from  ware- 
meaning  of  the  joint  resolution  of  con-  house  for  transnortati'^n.— United  States 
grass  of  March  29. _  1869.  which  de-  7'.  Bennett.  1.".  Wall.  6r,o.  21  L.  Ed.  104. 
clares  that  the  proprietors  of  all  "inter-  73.  Distiller's  bonds. — United  States  7'. 
nal  revenue  bonded  wnrehouses"  shall  Powell.  14  Wall.  40.3,  a<M,  20  L.  Ed.  72g! 
reimburse     to     the   United    States    the    ex-  citin.g    15    Stat,    at    Large,    127. 
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b.  Requisites  and  Validity  of  Bond — (1)  In  General. — And  a  bond  given  un- 
der this  statute  is  a  voluntary  bond,  although  the  statute  uses  the  word  "shall. '"^^ 

(2)  Conditions — aa.  In  General. — Where  a  distiller's  bond  was  given  under 
an  act  which  required  the  bond  to  be  conditioned  for  the  performance  of  several 
particular  acts  which  it  specifically  stated,  and  the  agent  of  the  government  took 
the  bond  conditioned,  not  in  the  specific  way  directed  by  the  statute,  but  for  the 
parties'  compliance  with  all  the  provisions  of  the  act  and  such  other  acts  as 
were  then  or  might  thereafter  be  in  that  behalf  enacted,  the  bond  was  binding 
on  the  parties."^  And  such  conditions  may  be  prospective  so  as  to  subject  the 
distiller  to  provisions  of  the  law  enacted  after  its  execution."^ 

bb.  Conditions  as  to  Incumbrances. — The  Revised  Statutes  also  provide  that 
the  bond  shall  not  be  approved  unless  the  distiller  owns  in  fee  unencumbered^ 
the  lot  or  tract  of  land  on  which  the  distillery  is  situated.'" 

(3)  Manner  of  Raising  Objections  to  Validity  of  Bond. — Though  it  is  more 
regular  to  raise  the  question  as  to  the  validity  of  the  bond  sued  upon  by  a  de- 
murrer, after  oyer,  or  by  a  motion  in  arrest  of  judgment,  yet  if  the  bond  is  void. 
it  is  competent  for  the  defendants  to  raise  the  objection  at  any  stage  of  the  trial. 
And  the  court  was  not  bound  to  proceed  further,  when  it  became  clear  that, 
whatever  the  verdict,  the  plaintiff  could  not  recover.'^ ^ 

c.  Sureties — (1)  Rights  of  Sureties. — The  sureties  on  a  distiller's  warehouse 
bond  have  the  right  to  insist  that,  when  the  spirits  are  seized  and  sold  by  the 
United  States  for  any  reason  whatever,  the  proceeds  shall  be  first  applied  to  the 
payment  of  the  tax."'' 

(2)  Discharge  of  Sureties. — Both  the  principal  and  sureties  on  a  warehouse 
distiller's  bond  are  discharged  by  an  abatement  of  the  taxes  for  which  the  bond 
was  given,  nor  can  the  obligation  of  the  bond  be  restored  by  an  order  of  the 
secretary  of  the  treasury,  not  communicated  to  the  makers,  revoking  the  abate- 
ment.^^ 


74.  Requisites  and  validity  of  bond. — 
United  States  v.  Hodson,  10  Wall.  395,  19 
L.  Ed.  937,  aflirmed  in  United  States  v. 
Hodson,  154  U.  S.,  appx.,  580,  19  L.  Ed. 
937. 

75.  Sufficiency  of  recital  of  conditions. 
—United  States  v.  Hodson,  10  Wall.  395, 
19  E.  Ed.  937,  affirmed  in  United  States 
1'.  Hodson,  154  U.  S.,  appx.,  580,  19  L.  Ed. 
937,  and  cited  in  Jessup  v.  United  States, 
106   U.    S.    147.   27    L.    Ed.    85. 

76.  Prospective  conditions. — United 
States  V.  Powell,  14  Wall.  493,  20  L.  Ed. 
726,  distinguished  in  United  States  v. 
Singer.  15  Wall.   Ill,  21   L.   Ed.  49. 

77.  See  United  States  v.  Stowell,  133  U. 
S.   1,  33  L.  Ed.  555. 

Condition  as  to  ownership  of  distillery 
premises. — But  a  distiller's  bond  is  not 
void,  even  as  against  sureties  to  the  bond, 
because  the  ground  was  incumbered,  and 
because  it  being  so,  the  bond  was  ap- 
proved without  the  consent  of  the  incum- 
brancers to  postpone  their  liens;  the  bond 
not  having  been  delivered  as  an  escrow 
simply.  "The  object  of  the  eighth  sec- 
tion of  the  act  of  congress  was  to  protect 
the  government,  not  the  sureties  upon  the 
bond."  Osborne  v.  United  States,  19 
Wall.  577,  580,  22  L.  Ed.  208,  reaffirmed 
in  Hart  v.  United  States,  95  U.  S.  316, 
318,    24    L.    Ed.    479. 

This  is  not  altered  by  the  fact  that  if 
the  consent  of  the  incumbrancers  had 
been  obtained  to  postpone  their  liens,  the 


ground  on  which  the  distillery  stood  was 
of  sufficient  value  to  discharge  the  taxes 
due  by  the  distiller  and  so  relieve  the 
sureties  from  their  personal  obligations. 
Osborne  v.  United  States,  19  Wall.  577, 
22  L.  Ed.  208,  reaffirmed  in  Hart  v.  United 
States,  95  U.   S.  316,  318,  24  L.   Ed.   479. 

Section  3262  of  the  Revised  Statutes, 
which  provides  that  the  distiller's  bond 
shall  not  be  approved  until  he  is  the 
owner  in  fee  unencumbered  of  the  tract 
of  land  on  which  the  distillery  is  situated, 
or  unless  he  files  with  the  collector  a 
written  consent  of  the  owner  of  the  fee 
that  the  premises  may  be  used  for  the 
purpose  of  distilling  spirits,  does  not 
mean  that  an  interest  in  the  premises 
passes  by  the  waiver  to  the  distiller,  even 
for  a  time.  Mansfield  v.  Excelsior  Refin. 
Co.,   135  U.   S.   326,   339,  34   L.    Ed.    162. 

78.  Time  of  raising  objections  to  bond. 
—United  States  v.  Hodson,  10  Wall.  395, 
•104,  19  L.  Ed.  937,  affirmed  in  United 
States  V.  Hodson,  154  U.  S..  appx.,  580,  19 
L.   Ed.   937. 

79.  United  States  v.  Ulrici,  111  U.  S. 
38,  42,  28  L.  Ed.  344,  citing  Miller  v. 
Stewart,  9  Wheat.  680,  6  L.  Ed.  189; 
United  States  v.  Boyd.  15  Pet.  187,  10  L. 
Ed.  706;  Leggett  v.  Humphreys,  21  How. 
66,  16  E.  Ed.  50;  United  States  v.  Boecker, 
21  Wall.  652,  22   L.   Ed.  472. 

80.  United  States  v.  Alexander,  110  U. 
S.   325,  328,  28   L.    Ed.  166. 
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d.  Picas  and  Defenses — (1)  In  General. — But  the  principal  and  sureties  on  a 
distiller's  bond  cannot  escape  liability  by  pleading,  in  an  action  by  the  United 
States  on  the  bond,  that  the  collector  of  internal  revenue,  without  the  knowl- 
edge or  assent  of  the  defendants,  and  without  first  requiring  the  payment  of  the 
taxes  thereon,  permitted  the  principal  to  remove  from  the  bonded  warehouse  a 
quantity  of  said  spirits,  more  than  sufficient  to  pay  any  just  claim  of  the  United 
States,**^  nor  by  pleading  the  theft  of  the  spirits  through  the  negligence  of  the 
customs  officers,^2  j-jqj-  \\-^q  destruction  of  the  spirits  by  fire  without  the  dis- 
tiller's fault, ^3  nor  by  pleading  that  the  bond  was  signed  conditionally. ■^■*  But  in 
an  action  against  the  principal  and  sureties  on  a  distiller's  bond,  a  compromise 
with  the  government  pleaded  is  a  complete  defense. ^^  Nor  are  the  sureties  li- 
able for  taxes  in  respect  of  business  carried  on  by  the  distiller  at  another  place 
than  that  designated  in  the  notice  required  to  be  given  by  the  distiller  before 
commencing  business. ^^ 

(2)  Plea  in  Bar. — A  decree  in  a  suit  in  equity  brought  by  the  United  States 
to  enforce  the  collection  of  a  tax  on  spirits,  is  not  a  bar  to  the  prosecution  of  an 
action  by  them  against  the  principal  and  sureties  on  a  distiller's  bond,  in  the  ab- 
sence of  proof  that  the  assessment  which  it  adjudged  invalid  covers  the  spirits 
upon  which  the  assessment  here  was  made.^" 

e.  Bond  of  Distiller  of  Coal  Oil. — The  parties  to  the  bond  of  a  distiller  of  coal 
oil  are  not  bound  to  answer  for  any  breach  of  the  condition  of  the  bond  after 
the  expiration  of  the  license. ^^ 

2.  Transportation  Bonds — a.  Bond  for  Transportation  of  Tobacco. — Sure- 
ties on  a  bond  for  the  transportation  of  tol>acco  from  one  district  to  another,  in 
the  condition  of  which,  the  number  of  boxes  and  pounds  of  tobacco  are  given, 
and  the  kind  of  tobacco  described,  are  responsible  for  the  delivery  at  the  proper 
place  of  the  tobacco,  and  not  the  boxes  in  which  it  was  supposed  to  be.  but  never 
was^^ 

b.  Bond  for  Transportation  of  Spirits. — By  the  acts  of  Julv  1,  1862,  §§  46, 
47,  12  Stat,  at  Large,  449,  and  July  13,  1866.  §§  40  et  seq.,  14  Id.  160,  et  seq.. 
it  was  made  lawful  to  transport  distilled  spirits  without  payment  of  taxes,  from 
a  bonded  warehouse  owned  by  the  distiller  to  any  general  bonded  warehouse 
used  under  the  internal  revenue  laws,  upon  giving  a  "transportation  bond."  and 
complying  with  certain   regulations  prescribed.''*^ 

N.  Exportation  of  Distilled  Spirits — 1.  Drawback  for  DfficiivNCv.— Sec- 
tion 3320  of  the  Revised  Statutes  provides  for  the  exportation  of  distilled  spirits 
upon  which  all  taxes  have  been  paid,  and  prescribes  minute  regulations  for  tlie 


81.  United  States  v.  Kirkpatrick,  9 
Wheat.  720,  6  L.  Ed.  199;  United  States 
V.  Vanzandt,  11  Wheat.  184.  6  L.  Ed.  448; 
United  States  v.  Nicholl,  12  Wheat.  505, 
6  L.  Ed.  709;  Gibbons  v.  United  States,  8 
Wall.  269,  19  L.  Ed.  453;  Jones  f.  United 
States,  18  Wall.  662,  21  L.  Ed.  867;  Hart 
7'.  United  States,  95  U.  S.  316,  24  L.  Ed. 
479;  ]\Tintnrn  7'.  United  States,  106  U.  S. 
437.    444,    27    L.    Ed.    208. 

82.  Theft  of  spirits  no  defense  to  ac- 
tion on  bond. — United  States  v.  Witten, 
143  U.  S.  76,  36  L.  Ed.  81,  citing  Hart  v. 
United  States.  95  U.  S.  316,  24  L.  Ed.  479; 
Minturn  7-.  United  States,  106  U.  S.  437, 
27    L.    Ed.    208. 

83.  Farrell  v.  United  States,  99  U.  S. 
221,   25    L.    Ed.   321. 

84.  Dair  v.  United  States,  16  Wall.  1. 
21  L.  Ed.  491.  See  ■Oshorn  7-.  United 
States.   19  Wall.   577.  22  I<.   Ed.  208. 

85.  Compromise  by  United  States  is  a 
defense. — United  States  7-.  Chouteau,  102 
U.    S.    603,    26    L.    Ed.    246. 


86.  United  States  v.  Boecker,  21  Wall. 
652,  654,  22  L.  Ed.  472;  United  States  7'. 
Free).   186   U.    S.   309,   316,  46   L.    Ed.   1177. 

87.  United  States  v.  Rindskopf,  105  U. 
S.  418.  26  L.   Ed.   1131. 

88.  United  States  7'.  Smith.  8  Wall.  587, 
589.   19  L.   Ed.  506. 

89.  Ryan  v.  United  States,  19  Wall.  514. 
22    L.    Ed.    172. 

Nor  does  tlic  carelessness  of  the  in- 
specting officer,  though  it  made  the  fraud 
of  the  principal  in  the  bond  easier  of  ac- 
complishment, nor  the  fraud  of  the  prin- 
cipal in  fillini;  the  boxes  with  other 
substances  than  tobacco  before  left  his 
warehouse,  release  the  sureties  from  this 
oblii^ation.  Rvan  7'.  United  States,  19 
Wall.  514,  22  E".  Ed.  172. 

90.  Bond  for  transportation  of  spirits. 
— Unitc-d  States  7'.  Hcnnett,  15  Wall.  660, 
21    L.    1\<1.    104. 

Effect  of  repeal  of  statute, — United 
States  7'.  Bennett,  15  Wall.  660,  21  L.  E<1. 
104. 


974  REVENUE  LAWS. 

method  of  such  exportalion,  "one  of  which  is  that  'the  casks  or  packages  shall 
be  inspected  and  gauged  along.- ide  of  or  on  the  vessel  by  the  gauger  designated 
by  said  collector,  under  such  rules  and  regulations  as  the  secretary  of  the  treas- 
ury may  prescribe,'  and  'the  drawback  allowed  shall  include  the  taxes  levied  and 
paid  upon  the  distilled  spirits  exported  *  *  *  as  per  last  gauge  of  said  spirits 
prior   to  exportation,'  etc."^^ 

2.  Cancellation  of  Exportation  Bond. — Section  3330  of  the  Revised  Stat- 
utes provides  for  the  withdrawal  of  distilled  spirits  from  bonded  warehouses, 
for  exportation  in  the  original  casks,  without  the  payment  of  taxes,  with  a  pro- 
viso that  the  bond  required  to  be  given  for  the  exportation  shall  be  canceled 
upon  satisfactory  proof  that  after  shipment  the  same  were  lost  at  sea  without 
fault  or  neglect  of  the  owner  or  shipper  thereof.^^  Under  this  section  exporta- 
tion does  not  begin  until  the  spirits  are  removed  for  that  purpose.^^  Accord- 
ingly where  spirits  are  withdrawn  under  this  provision  and  an  exportation  bond 
given,  but  the  exportation  provided  for  in  this  bond  is  abandoned,  and  subse- 
quently a  second  exportation  bond  is  executed,  under  which  the  exportation  is 
made,  the  exporters  are  liable  for  a  tax  upon  spirits  lost  by  evaporation  be- 
tween the  giving  of  the  first  and  second  bond.^^  And  since  the  execution  of  this 
first  bond  was  nothing  more  than  evidence  of  an  intention  to  export,  and  if 
withdrawn  did  not  mark  the  commencement  of  exportation,  a  tax  upon  spirits 
that  evaporated  between  the  giving  of  these  two  bonds  did  not  violate  the  con- 
stitutional inhibition  against  taxing  articles  exported  from  the  states. ^^ 

3.  Export  Bounties. — The  acts  of  congress  allow  an  indirect  bounty  "by  the 
remission  of  taxes  upon  the  exportation  of  articles  which  are  subjected  to  a  tax 
when  sold  or  consumed  in  the  country  of  their  production,  of  which  our  laws, 
permitting  distillers  of  spirits  to  export  the  same  without  payment  of  an  internal 
revenue  tax  or  other  burden,  is  an  example. "^^^  ^ 

0.  Payment  of  Internal  Revenue  Taxes — 1.  What  Constitutes  Pay- 
ment.— As  between  the  parties  the  collector's  charging  himself  with  the  tax  and 
reporting  it  to  the  government  as  paid,  would  be  payment  by  the  collector  of 
the  tax.^^ 

2.  Time  oE  Payment — a.  In  General. — Sugar  refined,  but  not  sold  and  sent 
out  of  the  manufactory,  before  the  1st  of  July,  1802,  when  the  act  repealing  the 
internal  revenue  on  refined  sugars  took  efi'ect,  was  not  liable  to  any  duty,  upon 
being  sent  out  after  that  day.'-'s 

b.  Upon  Removal  from  Place  Where  Distilled. — High  wines  produced  by  dis- 
tillation, like  other  distilled  spirits  when  removed  from  the  place  where  the  same 
were  distilled,  if  not  deposited  in  a  bonded  warehouse,  as  required  by  law.  be- 

91.    Drawback  upon  exportation  of  dis-  foreign    country.      Thompson     v.      United 

tilled  spirits.— Thompson  v.  United  States,  States,   142  U.   S.  471,  477,  35  L.   Ed.  1084. 

142  U.   S.   471.  476.  35   L.   Ed.   1084.  94.    Thompson  v.   United   States,   142  U. 

Drawback  for  deficiency. — It   is   evident  S.   471,  35   L.    Ed.   1084. 

from  this   section   that  when   spirits  upon  95.     Constitutional    prohibition    against 

which    the    tax    has    been    paid,     are      ex-  taxing     exports. — Thompson     v.      United 

ported,   they   are   regauged   at   the   port   of  States,  142   U.   S.  471,  478,  35  L.  Ed.   1084. 

exportation    alongside    of    or    on    the   ves-  See    the    title    TAXATION, 

sel,    and    the    drawback    allowed     is      de-  gg     Export  bounties.— United    States   v. 

termmed    by    the    amount    of    this    gauge,  Ya.ss2.xant,    160    U.    S.    16,   42    L.    Ed.    644; 

notwithstanding    a    previous     gauge      may  jy^^^^   ,,    United    States,    187    U.    S.    496, 

have     shown   a   greater   amount.      the   re-  ^q^    47   L,     Ed     275 
suit   is   that   the   owner   receives   no   draw- 
back upon  any  deficiency  occurring   prior 


97.     What    constitutes     payment. — Mil- 

t'oThe'Ta'st  regairger'Thom"pVo"n"^'."  United  tenberger   v.    Cooke,    18    Wall.    421,    21    L. 

-States.   142   U.   S.   471.  477.  35  L.   Ed.   1084.  ^c'-   «64. 

92.  Grounds  for  cancellation  of  expor-  98^  Pennington  t'.  Coxe,  2  Crarch  33,  2 
tation  bond. — Tliompson   r.   United  States,  L.   Ed.  190. 

142  U.  S.  471,  35  L.  Ed.  10S4.  The  fact  of  sending  out  the  sugars,  not 

93.  When  exportation  begins. — It  may  the  fact  of  refining  them,  created  the 
admit  of  doubt  whether  exportation  can  debt,  and  the  person  sending  them  out 
be  considered  as  beginning  until  the  mer-  became  the  debtor.  Pennington  v.  Coxe, 
chandise  leaves  the   port   of  export  f-^r  a  2  Cranch  33,  57,  2  L.  Ed.  199. 
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come  liable  to  the  same  internal  revenue  tax  as  that  prescribed  to  be  paid  by 
the  distiller,  owner,  or  person  in  possession  thereof  before  the  same  is  removed 
from  the  bonded  warehouse. ^^ 

3.  Me:dium  of  Payment. — The  provision  that  taxes  due  the  United  States 
shall  be  paid  in  gold  or  silver  coin  only,  or  in  treasury  notes  is  for  the  protection 
and  benefit  of  the  United  States,  and  it  is  for  the  latter  to  object  or  not  as  they 
deem  proper;  accordingly  a  violation  of  this  provision  on  the  part  of  an  internal 
revenue  collector  cannot  be  interposed  as  a  defense  in  an  action  by  the  United 
States  to  recover  the  tax.^ 

4.  Lien  for  Unpaid  TaxFS — a.  In  General. — Under  the  federal  statutes  the 
government's  lien  for  the  payment  of  taxes  on  distilled  spirits  attaches  to  the 
distillery,  the  distilled  spirits,  and  to  the  real  and  personal  property  used  in  con- 
nection  with  the   distillery.2 

b.  Priority  of  Lien. — And  if  the  distillery  is  built  on  somebody  else's  prop- 
erty, such  other  person  must  stipulate  in  writing  that  the  lien  of  the  United 
States  for  taxes  shall  take  priority.^ 

c.  Recordation  of  Lien. — The  lien  given  to  the  United  States  is  not  invalidated 
by  reason  of  the  failure  of  the  collector  to  comply  with  the  recording  laws  of 
the  state.^ 

d.  Enforcement  of  Lien. — As  against  other  lienholders  and  parties  other  than 
the  distiller,  the  lien  of  the  government  on  distillery  property  can  be  enforced 
only  by  a  suit  in  equity  in  which  all  persons  interested  are  made  parties.''  Though 
the  officers  of  the  government  may  adopt  the  summary  method  of  sale  by  the 
collector  upon  notice  and  publication,  as  provided  for  in  §  3197.^  But  this  sale 
only  passes  the  interest  that  the  delinquent  has  and  not  that  of  any  other  per- 
son." 

P.  Injunction  against  Collection  of  Tax.^ — A  suit  to  restrain  the  collec- 
tion of  an  internal  revenue  tax  is  expressly  forbidden.^  The  only  remedv  is  bv 
suit  to  recover  back  the  tax.i<^  And  the  same  rule  applies  in  customs  cases. ^^ 
The  appropriate  remedy  is  given  in  such  cases  by  action  against  the  collector. ^2 


99.     Upon    removal    of     high     wines. — 

Rev.    Stat.,    §§    3251,    3253.       Hartrnan    v. 
Bean.  99  U.   S.  393,  25   L.   Ed.  455. 

1.  Mihenberger  v.  Cooke,  18  Wall.  421, 
21    L.    Ed.   864. 

2.  Purchaser  takes  subject  to  lien  of 
United  States. — Dobbin's  Distillery  v. 
United  States,  96  U.  S.  395.  401,  24  L.  Ed. 
637;  Hartrnan  v.  Bean,  99  U.  S.  393,  397, 
25   L.   Ed.  455. 

3.  Priority  of  government — Effect  of 
waiver,— United  States  Rev.  St.,  §  3262, 
provides  that  where  a  distiller  does  not 
own  the  land  on  which  his  distillery  is 
situated,  he  must  file  with  the  collector 
the  written  consent  of  the  owner  of  the 
fee,  or  of  any  mortgagee,  judgment  cred- 
itor, or  other  person  having  a  lien  thereon, 
that  the  premises  may  be  used  for  such 
purpose,  and  stipulating  that  the  lien  of 
the  United  States  for  taxes  shall  take 
precedence  of  such  mortgage  and  other 
liens.  Tn  the  case  of  Mansfield  v.  Ex- 
celsior Refin.  Co.,  135  U.  S.  326,  34  L.  Ed. 
162,  the  court  held  that  the  consent  pro- 
vided for  passed  no  interest  in  the  land 
to  the  rlistiller,  but  merely  gave  the  United 
States  a  first  lien  thereon. 

Of  course,  the  United  States  having, 
bv  stipulation,  priority  of  lien,  would  be 
first  paid  out  of  the  proceeds  of  a  sale  by 
the    collector.       Mansfield      v.      Excelsior 


Refin.    Co.,    135   U.    S.    326,    339,   34    L.    Ed 
162. 

4.  Recordation  of  lien. — United  States 
V.   Snyder,  149  U.   S.   210,  37   L.   Ed.  705. 

5.  Mansfield  v.  Excelsior  Refin.  Co.,  133 
U.   S.   326,  34   L.   Ed.   162. 

Parties  to  suit  to  enforce  lien. — Mans- 
field c'.  Excelsior  Refin.  Co.,  135  U.  S. 
326,  339,  34   L.   Ed.   162. 

6.  Mansfield  v.  Excelsior  Refin.  Co.,  135 
U.   S.  326,  339,  34  L.   Ed.   162. 

7.  Mansfield  v.  Excelsior  Refin.  Co.,  135 
U.   S.   326,   340,   34  L.    Ed.    162. 

8.  Sec  the   title  TAXATION. 

9.  Injunction  will  not  lie  to  restrain 
collection  of  tax. — Snvder  v.  Marks,  109 
U.  S.  189,  27  L.  Ed.  90'l.  See,  also.  Cheat- 
ham V.  United  States,  92  U.  S.  85,  88,  23 
L.  Ed.  561;  State  Railroad  Tax  Cases,  92 
U.   S.   575,   613.  23   L.   Ed.   663. 

No  suit  will  lie  to  restrain  collection  of 
"illegal"  tax.— Snvdor  f.  Marks,  109  U.  S 
ISO,    I'.i:'.,  27   L.    Ed.  001. 

10.  Suit  to  recover  back  the  iax  is  the 
sole  remedy. — .Antnni  -'.  Greenhow,  107 
U.    S.   769.   777,   27    L.    Ed.   468. 

11.  Assessment  of  customs  duties  not 
restrainable.— Andrcpe  v.  Redfield,  98  U 
S.   22.-.,  2:!2,   25   L.    Ed.    153. 

1"?.  Andreae  :-.  Redfield,  98  U.  S  223, 
232,   25   L.    Ed.    158. 
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Q.   Action  to   Recover   Taxes    Illegally    or    Erroneously    Assessed — 1. 

Right  to  Recover  Back  Ixterxal  Revenue  Taxes — a.  ///  General. — Where 
internal  revenue  taxes  are  illegally  or  erroneously  assessed  it  is  well  settled  that 
the  injured  party,  if  he  complies  with  the  conditions  specified  in  the  act  of  con- 
gress upon  that  subject,  and  pays  the  taxes  under  protest,  may  maintain  an  ac- 
tion of  assumpsit  against  the  collector  to  recover  back  the  amount  so  paid.^'^ 

b.  Implied  Promise  to  Repay  Taxes. — But  a  promise  on  the  part  of  a  col- 
lector of  taxes  to  repay  a  tax  illegally  collected  and  paid  only  under  protest  can- 
not be  implied,  where  the  statute  makes  it  the  duty  of  such  officer  to  pay  into 
the  public  treasury  without  any  deduction  on  account  of  claims  of  any  descrip- 
tion the  gross  amount  that  he  receives. ^^ 

c.  Conditions  Precedent  to  Maintenance  of  Action — (1)  In  General. — The 
right  of  action  to  recover  back  .money  paid  as  internal  revenue  taxes  depends 
upon  strict  conformity  with  the  requirements  of  the  statute,  and  such  suit  can- 
not be  maintained  unless  the  claimant  has  proceeded  in  the  exact  manner 
pointed  out  by  law.^-"* 

(2)  Appeal  to  Commissioner  of  Internal  Revenue — aa.  //;  General.^"' — Prior 
to  the  passage  of  the  act  of  the  13th  of  July,  1866,  it  is  quite  clear  that  the  tax- 
payer, if  he  was  illegally  assessed,  might  maintain  an  action  of  assumpsit  against 
a  collector  to  recover  back  the  amount,  if  he  paid  it  under  protest,  although  he 
had  not  taken  any  appeal  to  the  commissioner  of  internal  revenue. ^^  But  under 
the  Revised  Statutes  before  an  action  can  be  maintained  to  recover  internal 
revenue  taxes  alleged  to  have  been  illegally  or  erroneously  assessed  or  collected, 
an  appeal  must  first  be  taken  before  making  payment  to  the  commissioner  of 
internal  revenue,  without  success. ^^ 


13.  Taxes  illegally  or  erroneously  as- 
sessed may  be  recovered  back. — Phila- 
delphia V.  The  Collector,  5  Wall.  720,  731, 

18  L.  Ed.  614;  The  Assessors  v.  Os- 
bornes,  9  Wall.  567,  571,  19  L.  Ed.  748, 
cited  in  Kimball  v.  The  Collector,  10 
Wall.  436,  444,  19  L.  Ed.  964;  Baltimore 
V.    Baltimore    Railroad,    10   Wall.    543,   552, 

19  L.  Ed.  1043;  Andreae  v.  Redfield.  98  U. 
S,   225,   25    L.    Ed.    158. 

Taxes  illegally  assessed  and  paid  may 
always  be  recovered  back,  if  the  collector 
understands  from  the  payer  that  the  taxes 
are  regarded  as  illegal  and  that  suit  will 
be  instituted  to  recover  them.  Erskine  v. 
Van  Arsdale,  15  Wall.  75,  21  L.  Ed.  63, 
firoted  in  Pacific  Steam  Whaling  Co.  v. 
United  States,  187  U.  S.  447,  453.  47  L. 
Ed.   253. 

1-?-.  Curtis  V.  Fiedler.  2  Black  461,  479. 
17  L.  Ed.  273;  Philadelphia  v.  The  Col- 
lector, 5  Wall.  720,  721,  18  L.  Ed.  614; 
The    Collector    v.    Hubbard,    12    Wall.    1, 

20  L.   Ed.  272. 

15.  Cheatham  v.  United  States,  92  U. 
S.   S5,  23   L._  Ed.   561. 

Constitutiorf.al  law. — Prior  acts  giving 
persons  a  right  to  sue,  without  similar 
conditions,  did  not  confer  on  them  any 
such  vested  right  so  to  sue,  in  regard  to 
transactions  which  occurred  before  the 
passage  of  the  act  of  1866,  as  that  they 
still  could  sue  irrespective  of  the  condi- 
tions after  the  time  when  this  act  by  its 
terms  was  to  take  effect.  Nor  had  such 
persons,  in  such  a  case  anj'  vested  right 
to  sue  independentlj'  of  statute.  The  Col- 
lector V.  Hubbard,  12  Wall.  1,  20  L.  Ed. 
272. 


17.  For  history  of  these  enactments,  see 
opinion  of  Air.  Justice  Shiras  in  Stewart 
V.  Barnes,  153  U.  S.  456,  458,  38  L.  Ed. 
781. 

18.  Necessity  for  appeal  to  com- 
missioner.— 14  Stat,  at  Large,  152;  Phila- 
delphia f.  The  Collector,  5  Wall.  720,  730, 
18  L.  Ed.  614;  The  Collector  v.  Hubbard, 
12  Wall.    1,   13,  20  L.    Ed.   272. 

19.  Appeal  to  commissioner  of  internal 
revenue  is  now  a  condition  precedent  to 
action. — Clinkenbeard  v.  United  States,  21 
Wall.  65,  22  L.  Ed.  477;  Cheatham  v. 
United  States,  92  U.  S.  85,  23  L.  Ed.  561; 
United  States  v.  Savings  Bank,  104  U.  S. 
728,  26  L.  Ed.  908;  James  v.  Hicks,  110  U. 
S.  272.  275,  28  L.  Ed.  144;  Williams  v. 
Revnolds,  131  U.  S.,  appx.  cxi,  21  L.  Ed. 
112';  Stewart  v.  Barnes,  153  U.  S.  456,  38 
L.  Ed.  781,  cited  in  Chesebrough  v.  United 
States,  192  U.  S.  253,  262.  48  L.  Ed.  432. 

Since  the  act  of  July  13,  1866,  suits  for 
such  causes  of  action  are  absolutely  pro- 
hibited until  the  taxpayer  shall  appeal  to 
the  commissioner  of  internal  revenue,  and 
until  the  appeal  has  been  decided,  unless 
the  decision  is  postponed  longer  than  six 
months,  in  which  case  he  is  at  liberty  to 
sue  within  one  year  from  the  time  when 
his  appeal  was  taken.  Nichols  v.  United 
States,  7  Wall.  122,  130,  19  L.  Ed.  125; 
Braun  v.  Sauerwein,  10  Wall.  218,  19  L. 
Ed.  895;  The  Collector  v.  Hubbard,  12 
Wall.   1,   14,  20   L.   Ed.   272. 

And  the  words  "in  any  court"  in  the 
statute  providing  that  no  suit  shall  be 
maintained  in  any  court  until  an  appeal 
is    made    to    the    commissioner,    embrace 
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bb.  Prospective  Operation  of  Statute. — The  19th  section  of  the  act  of  Jnly  13, 
1866,  which  enacts  that  no  suit  shall  be  maintained  "in  any  court"  to  recover 
a  tax  illegally  assessed,  except  on  certain  conditions  stated  in  the  section, 
operates  on  all  suits  brought  subsequently  to  the  time  fixed  by  the  act  for  it  to 
take  effect.2<> 

cc.  Sufficiency  of  Appeal  to  Commissioner. — Under  §  3228  of  the  Revised 
Statutes  which  provides  that  all  claims  for  the  refunding  of  any  internal  reve- 
nue tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected  must 
be  presented  to  the  commissioner  of  internal  revenue  within  two  years  next  after 
the  cause  of  action  accrued,  it  is  held  "that  the  lodging  of  the  appeal  made  out 
in  due  form  with  the  proper  collector  of  internal  revenue  for  the  purpose  of 
transmission  to  the  commissioner  in  the  usual  course  of  business,  under  the  re- 
quirements of  the  regulations  of  the  secretary,  was  in  legal  effect  a  presentation 
of  the  appeal  to  the  commissioner.  The  effect  of  the  regulation  was  to  designate 
the  office  of  the  collector  of  internal  revenue  as  a  proper  place  for  the  presenta- 
tion of  the  appeal. "21 

dd.  Limitation  upon  Appeal. — In  the  act  of  July,  1866,  there  was  no  limitation 
of  the  time  within  which  such  an  appeal  was  to  be  made, 2-  but  the  act  of  1872 
required  that  it  should  be  made  within  two  years  from  the  time  the  cause  of  ac- 
tion accrued.--^ 

(3)  Payment  Must  Be  Involuntary. — When  a  party,  knowing  his  rights,  vol- 
untarily pays  duties  or  taxes  illegally  or  erroneously  assessed,  the  law  will  not 
afford  him  redress  for  the  injury;  but  when  the  duties  or  taxes  are  illegally  de- 
manded, and  he  pays  the  same  under  protest,  or  gives  notice  to  the  collector  that 
he  intends  to  bring  a  suit  against  him  to  test  the  validity  of  the  claim,  the  collector 
may  be  compelled  to  refund  the  amount  illegally  exacted.-^  But  protest  alone  is 
not  sufficient  to  show  that  the  payment  of  internal  revenue  taxes  was  not  vol- 
untary. In  other  words  the  payment  of  such  taxes  under  a  written  protest, 
without  any  demand  therefor  or  effort  to  collect  the  same,  does  not  make  the 
payment  a  compulsory  one  in  such  sense  as  to  give  the  plaintiff  the  right  to  re- 


st*ate  courts  as  well  as  federal  courts. 
Gary  v.  Curtis,  3  How.  236,  254,  11  L.  Ed. 
576;  The  Collector  z:  Hubbard,  12  Wall. 
1,  15,  20  L.  Ed.  272. 

It  is  important  to  bear  in  mind,  how- 
ever, that  an  appeal  to  the  commissioner 
of  internal  revenue  from  an  assessment 
is  only  a  condition  precedent  to  an  action 
for  the  recovery  of  taxes  paid,  and  not  a 
condition  precedent  to  any  other  action 
v.'here  such  action  is  permissible.  Erskine 
V.   Hohnbach,   14  Wall.  613,  20   L.   Ed.   745. 

The  words  in  the  statute  "until  an  ap- 
peal shall  have  been  duly  made  to  the 
commissioner  of  internal  revenue"  imply 
an  adverse  decision  by  the  collector,  or  at 
least  a  compelled  payment,  or  official  de- 
mands for  payment  from  which  an  appeal 
is  taken.  Chescbroup:h  z'.  United  States, 
102  U.   S.  253,  48   L.   Ed.  432. 

20.  The  Collector  v.  Hubbard,  12  Wall. 
1.  20   L.    Ed.   272. 

21.  Sufficiency  of  appeal. — United  States 
v.  Savin;4s  Bank,  104  U.  S.  728,  734,  26  L. 
Ed.  908. 

22.  Stewart  v.  Barnes,  153  U.  S.  456, 
38    L.    Ed.   781. 

23.  Appeal  to  commissioner  must  be 
taken  within  two  years. — United  States  -'. 
Savings  Bank,  104  U.  S.  728,  26  L.  Ed. 
908;  Stewart  v.  Barnes.  153  U.  S.  456,  38 
L.  Ed.  781.     See,  also,  Cheatham  v.  UnUed 
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States,  92  U.  S.  85,  23  L.  Ed.  561;  Rail- 
road Co.  V.  United  States,  101  U.  S.  543, 
29  L.  Ed.  1068-;  Arnson  v.  Murphy,  ll.i 
U.  S.  579,  29  L.  Ed.  491;  Kings  County 
Sav.  Inst.  V.  Blair,  116  U.  S.  200,  205,  2G 
L.   Ed.   657. 

24.  Payment  must  be  involuntary  in 
order  to  entitle  party  to  recover  back 
taxes.— Bend  v.  Hoyt.  13  Pet.  263,  267,  10 
L.  Ed.  154;  Philadelphia  v.  The  Collector, 
5  Wall.  720.  732,  18  L.  Ed.  614;  The  As- 
sessor z).  Osbornes,  9  Wall.  567,  571,  19 
L.  Ed.  748;  The  Collector  v.  Hubbard,  12 
Wall.  1,  13,  20  L.  Ed.  272;  Wright  v. 
Blakeslec,  101  U.  S.  174,  25  L.  Ed.  1048; 
Arkansas  Bldor.,  etc.,  Ass'n  v.  Madden, 
175  U.  S.  269,  273,  44  L.  Ed.  159.  See  ante, 
"Recovery  Back  of  Duties,"  V,  J;  post, 
"Star^p  Taxes,"  IX. 

In  Erskine  z>.  Van  Arsdale,  15  Wall.  75, 
21  L.  Ed.  63,  a  case  of  internal  revenue 
taxes,  it  was  said  by  Chief  Justice  Chase 
(p.  77):  "Taxes  illegally  assessed  and  paid 
may  always  be  recovered  back,  if  the  col- 
lector understands  from  the  payer  that 
the  taxes  are  regarded  as  illegal  arid  that 
suit  will  be  instituted  to  compel  the  re- 
funding of  them."  Pacific  Steam  Wh;il- 
ing  Co.  7'.  United  States,  187  U.  S.  447, 
453,  47  L.  Ed.  253;  Railroad  Co.  z'.  Com- 
missioners, 98  U.  S.  541,  544,  25  L.  Ed. 
196. 
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cover  back  the  amount  thereof  as  at  common  law,  in  the  absence  of  statute  giv- 
ing such  right  of  recovery.^^  And  payments  with  knowledge  and  without  com- 
pulsion are  voluntary.2«  Neither  §  3220  of  the  Revised  Statutes  allowing  the 
commissioner  of  internal  revenue  to  remit  and  refund  taxes,  nor  those  sec- 
tions of  the  Revised  Statutes  requiring  an  appeal  to  the  commissioner  before  a 
suit  to  recover  taxes  can  be  maintained,  dispense  with  the  necessity  for  protest 
and  notice.2"  With  regard  to  the  nature  of  the  protest,  it  has  been  held  unneces- 
sary to  prove  more  than  that  the  payment  was  made  under  protest. ^^ 

(4)  Monev  Must  First  Be  Paid. — While  a  free  course  of  remonstrance  and 
appeal  is  allowed  within  the  departments  before  the  money  is  finally  exacted,-'-^ 
the  general  government  has  wisely  made  the  payment  of  the  tax  claimed,  whether 
of  customs  or  of  internal  revenue,  a  condition  precedent  to  a  resort  to  the  courts 
by  the  party  against  whom  the  tax  is  assessed.^*^ 

'  (5)   Necessity  for  Written  Protest. — No  written  notice  or  protest  is  required 
of  a  party  paying  illegal  taxes  under  the  internal  revenue  laws.=^^ 

2.  Jurisdiction — a.  Of  Circuit  Courts. — See  the  title  Courts,  vol.  4,  p.  922. 
b.  Of  Court  of  Claims. — The  court  of  claims  has  jurisdiction  of  a  suit,  brought 

to  recover  an  amount  allowed  by  the  commissioner  of  internal  revenue,  upon 
the  claim  of  a  brewer  for  an  excess  of  special  tax  stamps  used  by  him  in  pay- 
ment of  the  special  tax  upon  his  business  at  the  beginning  of  the  year,  when,  at 
the  close,  it  was  found  that  he  had  manufactured  less  than  five  hundred  barrels, 
and  the  payment  of  the  amount  so  allowed  has  been  refused  upon  proper  ap- 
plication at  the  treasury. 3  2 

3.  EfFECT  OF  Allowance;  of  Claim  by  Commissioner  and  Secretary. — If 
the  officers  of  the  treasury  department  refuse  to  refund  and  pay  back  taxes  al- 


25.  Protest  alone  not  sufficient.— Rail- 
road Co.  V.  Commissioners,  98  U.  S.  541, 
25  L.  Ed.  196,  commenting  on  prior  de- 
cisions. 

In  such  cases  the  protest  plays  the  same 
part  it  does  in  customs  cases,  and  gives 
notice  that  the  payment  is  not  to  be  con- 
sidered as  admitting  the  right  to  make  the 
demand.  Railroad  Co.  v.  Commissioners, 
98  U.    S.    541,    544,   25   L.    Ed.    196. 

Although  generally  speaking,  even  a 
protest  or  notice  will  not  avail  if  the  pay- 
ment be  made  voluntarily,  with  full 
knowledge  of  all  the  circumstances. 
Chesebrough  v.  United  States,  193  U.  S. 
253,  259,  48   L.   Ed.   432. 

What  constitutes  duress. — That  the 
vendee  was  unwilling  to  accept  an  un- 
stamped conveyance,  and  therefore  the 
vendor  placed  the  stamps  thereon,  in  or- 
der to  complete  the  transaction  and  ob- 
tain the  consideration,  was  not  such 
duress  as  to  do  away  with  the  necessity 
for  the  vendor  making  protest  or  giving 
notice  to  the  collector  at  the  time  of  the 
purchase  of  the  stamps  that  he  claimed 
the  law  was  unconstitutional,  and  that  he 
was  making  .the  purchase  under  duress. 
Chesebrough  v.  United  States,  192  U.  S. 
253,  261,  48  L.  Ed.  432. 

26.  Chesebrough  v.  United  States,  192 
U.    S.   253,  48   L.   Ed.   432. 

27.  Effect  of  statutes  on  rule. — Chese- 
brough -.'.  United  States,  192  U.  S.  253,  48 
L.   Ed.   432. 

28.  Stewart  v.  Barnes,  153  U.  S.  456.  38 
L.  Ed.  781,  citing  Wrieht  v.  Blakeslee,  101 
U.  S.   174,  25  L.   Ed.   1048. 


But  a  written  application  to  the  com- 
missioner of  internal  revenue  for  the 
amount  paid,  is  not  equivalent  to  the 
common-law  protest  or  notice  of  suit. 
Chesebrough  v.  United  States,  192  U.  S. 
253,    48    L.    Ed.    432. 

29.  Cheatham  v.  United  States,  92  U. 
S.    85,   89,   23    L.    Ed.    561. 

30.  Cheatham  .z'.  United  States,  92  U.  S. 
85,  89,  23  L.  Ed.  561;  Barnes  v.  The  Rail- 
roads, 17  Wall.  294,  307,  21  L-  Ed.  544, 
citing  Philadelphia  v.  The  Collector,  5 
Wall.  720,  731,  18  L.  Ed.  614;  The  As- 
sessors V.  Osbornes,  9  Wall.  567,  574,  19 
L.    Ed.    748. 

In  other  words,  no  action  can  be 
brought  against  a  collecting  officer  to  re- 
cover a  tax  alleged  to  have  been  illegally 
or  erroneously  assessed,  until  after  the 
monev  is  paid.  State  Railroad  Tax 
Cases",  92  U.  S.  575,  613.  23  L.  Ed.  663; 
Patton  V.  Rradv,  184  U.  S.  608.  614,  46  L. 
Ed.  713;  Pacific  Steam  Whaling  Co.  v. 
United  States,  187  U.  S.  447,  453,  47  L. 
Ed.    253. 

31.  Wright  V.  Blakeslee,  101  U.  S.  174, 
25  L.  Ed.  1048,  citing  Philadelphia  7-.  The 
Collector,  5  Wall.  720,  18  L.  Ed.  614;  The 
Collector  v.  Hubbard,  12  Wall.  1.  20  L. 
Ed.  272.  cited  in  Stewart  v.  Barnes,  153 
U.    S.   456.  4.-9.  38   L.   Ed.   781. 

32.  JArisdiction  of  court  of  claims. — 
United  States  v.  Kaufman,  96  U.  S.  567, 
568,  24  L.  Ed.  792.  See  the  title  COURTS, 
vol.   4.  p.   1031. 

Case  distinguished. — Nichols  v.  United 
States.  7  Wall.  122,  19  L.  Ed.  125.  dis- 
tineuished  in  United  States  v.  Kaufman, 
96  U.   S.    567,   569,   24   L.    Ed.    792. 
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leged  to  have  been  erroneously  or  illegally  assessed  or  collected,  under  §§  3220 
and  3228  of  the  Revised  Statutes  providing  for  the  refunding  of  internal  taxes 
erroneously  or  illegally  assessed  or  collected,  the  allowance  may  be  used  as  the 
basis  of  an  action  against  the  United  States  in  a  court  of  claims,  and  such  al- 
lowance of  the  claim  by  the  commissioner  of  internal  revenue  will  be  prima 
facie  evidence  of  the  amount  that  is  due,  and  put  on  the  government  the  burden 
of  showing  fraud  or  mistake,  "This  burden  is  not  overcome  by  proving  that 
some  other  officer  in  the  subsequent  progress  of  the  claim,  through  the  depart- 
ment declined  to  do  what  the  law  or  treasury  regulations  required  of  him  before 
payment  could  be  obtained.  The  fact  of  fraud  or  mistake  must  be  established 
by  competent  evidence,  the  same  as  any  other  fact  in  issue.  An  allowance  by 
the  commissioner,  in  this  class  of  cases  is  not  the  simple  passing  of  an  ordi- 
nary claim  by  an  ordinary  accounting  officer,  but  a  statement  of  accounts  by  one 
having  authority  for  that  purpose  under  an  act  of  congress. "^"^ 

4.  Form  of  Action — a.  Assumpsit. — It  is  believed  that  there  is  no  more  ap- 
propriate or  effectual  remedy  known  to  the  common  law  than  the  action  of  as- 
sumpsit for  money  had  and  received.-"^-* 

b.  Ex  elusive  ncss  of  Remedy. — The  remedy  of  a  suit  to  recover  back  the  tax 
after  it  is  paid  as  provided  by  statute,  is  exclusive,  and  no  other  remedy  can  be 
substituted  for  it.^^ 

c.  Elcetion  of^  Remedies. — If  on  the  appeal  to  the  commissioner  the  claim  is 
rejected,  an  action  lies  against  the  collector  (Rev.  Stat.,  §  3226),  and  through 
him,  on  establishing  the  error  or  illegality,  a  recovery  can  be  had.  "If  the  claim 
is  allowed,  and  payment  for  any  cause  refused,  suit  may  be  brought  directly 
against  the  government  in  the  court  of  claims.  *  *  *  A  rejected  claim  may  be 
prosecuted  against  the  collector,  and  an  allowed  claim,  not  paid,  may  be  sued 
for  in  the  court  of  claims.  To  say  the  least,  the  decision  of  the  commissioner  on 
the  appeal  is  sufficient  to  determine  whether  one  form  of  remedy  shall  be  re- 
sorted to  by  the  claimant,  or  the  other. "3*^ 

5.  Limitation  of  Action — a.  In  General. — In  the  internal  revenue  branch  it  is 
further  prescribed  by  statute  that  such  suit  must  be  brought  within  six  months 
after  the  decision  of  the  commissioner  on  the  appeal,  unless  such  decision  is  de- 
layed more  than  six  months  from  the  date  of  such  appeal,  in  which  case  suit 
may  be  brought  at  any  time  within  twelve  months  from  the  date  of  such  ap- 
peal.3''' 

b.  Suspension  or  Interruption  of  Statute. — And  though  the  running  of  this 
statute  may  be  suspended  by  causes  not  mentioned  in  the  statute  itself,  yet  the 
suspension  will  continue  only  so  long  as  the  plaintiff  is  prevented  from  suing  by 
the  act  of  congress. '"^^ 

33.  Effect  of  allowance  of  claim  by  193,  27  L.  Ed.  901.  See  the  title  AC- 
officers    of    treasury    department. — United       TIONS.   vol.    1.   p.   106. 

States    V.    Savings    Bank,    104    U.    S.    728,  36.  Election  of  remedies. — United  States 

734,  26  L,.  Ed.  908,  following  United  States  v.   Savings  Bank,  104  U.  S    728    734    "6  L 

V.   Kaufman,   96  U.   S.   567,  24   L.   Ed.   792;  Ed.    908. 

Chesebroiigh   v.   United    States,   192   U.    S.  37.    Limitation   upon   action   to    recover 

2,53.  263,  48   L.   Ed.   432.  tax.— Cheatham    v.    United    States,    92    U. 

The    act    of   the     commissioner      of      in-  S.    85,   89,   23    L.    Ed.   561,   citing   Braun   v. 

ternal    revenue    and    the    secretary    of    the  Sauerwcin,    10   Wall.    218,    19    L.    Ed.    895; 

treasury  in  approving  a  claim  may  be  as-  The  Collector  v.   Hubbard,  12  Wall.   1,  20 

sumed  to  be  prima  facie  evidence  that  the  L.   Ed.  272. 

amount   so  proved   by  them    was   dtie   the  Necessity    for    awaiting    commissioner's 

claimant     from     the    government.      Logan  decision. — Stewart    7'.     l^arnes     153    U     S 

County   V.    United    States,    169    U.    S.    255,  456,  458,   38   L.   Ed.   781. 
257,  42  L.  Ed.  737.  Rule  where  commissioner's  decision  is 

34.  Assumpsit  is  proper  remedy  for  re-  delayed   more   than    six   months. Stewart 

covery  of  taxes. —  Pliilndclphia  v.  The  C"l-  r'.    Barnes,    153    U.    S     456    458     38    L     Ed 

lector,    5    Wall.    720.    733,    18    L.    Ed.    614;  781;  James  v.   Hicks,   110  U.   S.  272.  28   l! 

The   Assessors   v.    O-^bornes.   9   Wall.    567,  Ed.   144,  citine  Arnson  v    Alurphy^'lOO  U 

574,   19   L.    Ed.   74'S;   Williams  ?■.   Rcvnnlds  S.    238.    27    L.    Ed.    920. 

131    U.   S.,   pnpx.   cxi.   21    L.    Ed.    112.  38.    Suspension  of  running:  of  statute. 

35.  Rcr-ndy  by  action  to  recover  tax  is       Braun    v.    Sauerwcin.    10   Wall.   218    19    L 
exclusive.— Snyder  :■.  Marks,  109  U.  S.  189.        Ed.   8'95. 
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6.  Evidence. — In  an  action  by  a  manufacturer  of  fermented  liquors  against 
a  collector  of  internal  revenue  to  recover  taxes  paid  upon  compulsion  and  under 
protest,  the  allegation  being  that  the  assessment  was  in  excess  of  that  required 
by  law,  his  books,  with  proper  explanations  respecting  the  entries  which  ap- 
pear in  them,  constitute  the  best  evidence  in  the  case,  and  until  it  is  sh/^wn  that 
they  cannot  be  produced,  and  until  their  absence  is  accounted  for,  or  until  it  is 
shown  that  they  do  not  contain  the  information  required,  he  cannot  resort  to 
the  uncertain  recollection  or  knowledge  of  witnesses  as  to  circmiistances  which 
in  any  event  can  have  only  a  remote  bearing  upon  the  ultimate  fact  to  be  estab- 
lished.39 

7.  Survival,  of  Actions. — An  action  against  a  collector  of  internal  revenue 
to  recover  a  tax  paid  under  protest  and  in  response  to  a  threat  that  unless  he 
did  the  property  would  be  seized,  survives  the  death  of  the  defendant,  the  reve- 
nue collector,  and  is  rightfully  revived  in  the  name  of  his  executor.-*" 

8.  Interest.^^ — W'here  an  illegal  tax  has  been  collected,  the  citizen  who  has 
paid  it  and  has  been  obliged  to  bring  suit  against  the  collector  is  entitled  to  in- 
terest, in  the  event  of  recovery,  from  the  time  of  the  alleged  exaction.-*^  But 
when  a  person  from  whom  an  internal  revenue  tax  has  been  illegally  exacted, 
accepts  from  the  government  the  precise  amount  of  tl.'e  sum  thus  illegally  ex- 
acted, he  thereby  gives  up  his  right  to  sue  for  interest  as  incidental  damages.'*-'^ 

9.  Reimbursement  of  Collectors. — None  of  the  internal  revenue  acts  con- 
template that  collectors  shall  reimburse  themselves  for  the  amount  of  any  judg- 
ment recovered  against  them  on  account  of  duties  illegally  or  erroneously  as- 
sessed and  paid  under  protest.  Direction  in  those  acts  is,  without  exception, 
that  all  such  judgments  shall  be  paid  by  the  commissioner,  including,  by  the  lat- 
ter acts,  costs  and  expenses  of  suit.-*"* 

R.  Action  by  United  States  to  Recover  Tax — 1.  Form  of  Action. — Un- 
der the  internal  revenue  act  of  July  13,  1866,  "taxes  may  be  sued  for  and  re- 
covered in  the  name  of  the  United  States  in  any  proper  form  of  action. "^^ 

2.  Defenses. — Error  or  Illegality  in  Assessment. — Although  an  act  of 
congress  of  July  13,  1866,  declares  that  no  suit  shall  be  maintained  for  the 
recovery  of  any  tax  erroneously  or  illegally  assessed,  until  an  appeal  first  be 
made  to  the  commissioner  of  internal  revenue  and  a  decision  had,  yet  this  does 
not  prevent  the  defendant  in  a  suit  brought  by  the  government  from  setting  up 
as  a  defense  the  erroneous  assessment  or  illegality  of  the  tax.-**' 

S.  Remitting  or  Refunding  Internal  Revenue  Taxes. — As  the  great  ob- 
ject of  the  act  ''to  provide  internal  revenue"  is  to  collect  the  tax,  the  secretary 

39.  Books  of  manufacturer  of  liquor  that  source.  Philadelphia  v.  The  Col- 
best  evidence.— Bergdoll  v.  Pollock,  9.5  U.  lector,  5  Wall.  720,  7.3:!,  18  L.  Ed.  614;  The 
S.   3.37,   24  L.    Ed.   512.  Assessors   v.    Osbornes,   9   Wall.    567,   571, 

40.  Patton   v.    Brady,    184   U.    S.    608,   46  19   L.   Ed.   748. 

L.  Ed.  713.     See  the  title  ABATEMENT,  45.     The    Dollar    Sav.    Bank    v.    United 

REVIVAL    AND    SURVIVAL,     vol.     1,  States.  19  Wall.  227,  228,  22  L.  Ed.  80. 

p.   12.  But    the    United    States     are      not      pro- 

41.  See  the  title  INTEREST,  vol.  7,  p.  hibited  from  adopting  the  action  of  debt 
217.  or  any  other  common-law  remedy  for  col- 

42.  Erskine  v.  Van  Arsdale,  15  Wall.  75,  Iccting  what  is  due  to  them.  The  Dollar 
■'A   L.   Ed.  63.  Sav.   Bank  v.  United  States,   19  Wall.  227, 

43.  Loss  of  right  to  recover  interest  as  228,   22    L.    Ed.    80. 

incidental    damages. — Stewart     v.     Barnes,  46.     Clinkenbeard    v.    United    States,    21 

153   U.   S.   456,  38   L.   Ed.  781,  cited  in   Pa-  Wall.   6.".,   22    L-    Ed.   477. 

cific  Railroad  v.  United   States,  158  U.   S.  Defense  to  action  against  bailee. — It   is 

lis,  30  L.   Ed.   018.  a    good    defense    to    an    action    against    a 

44.  Reimbursement  of  collectors. —  bailee  to  recover  the  proceeds  arising 
Philadelphia  i\  The  Collector,  5  Wall.  720,  from  the  sales  of  tobacco  found  in  his 
732,   18   L.   Ed.   614.  hands    and    seized    as    forfeited,    but    left 

Such  a  judgment  against  the  collector  is  with   him   by   agreement   to   sell   and   hold 

in    the    nature    of   a    recovery   against    the  the  proceeds,  that  a   suit  therefor  against 

United      States,      and      consequently     the  the  owner  of  the  goods  was  dismissed,  by 

amount  recovered  is  regarded  as  a  proper  the   government  after  plea   filed,   and   that 

charge  against  the  revenue  collected  from  four  years   elapsed  between   the  dismissal 
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of  the  treasury  has  no  power  to  remit  it.'*"  But  as  a  general  rule  where  an  act 
of  congress  directs  the  secretary  of  the  treasury  to  refund  to  the  several  per- 
sons named  the  respective  sums  named  which  have  been  exacted  under  the  in- 
ternal revenue,  the  secret,  .y  has  no  discretion  in  the  matter,  but  he  must  comply 
with  the  will  of  congress.'*^  Though  a  decision  by  the  commissioner  of  internal 
revenue  under  §  3220  of  the  Revised  Statutes  authorizing  a  commissioner  of  in- 
ternal revenue  subject  to  regulations  by  the  secretary  of  the  treasury  to  remit, 
refund  and  pay  back  all  taxes  erroneously  or  illegally  assessed  or  collected,  is 
not  a  final  decision,  but  is  subject  to  revision  by  the  secretary  of  the  treasury.^^ 
Nor  does  this  section  render  protest  or  notice  unnecessary.^^' 

T.  Rebates. — Under  the  act  of  August  28,  1894,  providing  for  a  rebate  or 
repayment  of  an  internal  revenue  tax  to  any  manufacturer  finding  it  necessary 
to  use  alcohol  in  the  arts,  or  in  any  medicinal  or  other  like  compound,  but  which 
makes  such  right  dependent  upon  compliance  with  regulations  to  be  prescribed 
by  the  secretary  of  the  treasury,  it  was  held  that  in  the  absence  of  such  regula- 
tions no  right  can  vest  in  the  party  paying  the  tax  so  as  to  create  a  cause  of  ac- 
tion by  reason  of  the  unregulated  use.-^^ 

U.  Violation  of  Internal  Revenue  Laws — 1.  Distii^led  Spirits — z.  Forfei- 
ture ]Vherc  Distiller  Defrauds  or  Attempts  to  Defraud  the  Government. — Sec- 
tion 3257  of  the  Revised  Statutes  provides  for  a  forfeiture  of  the  distillery  and 
the  distilling  apparatus,  and  all  the  distilled  spirits,  etc.^  whenever  a  distiller  de- 
frauds or  attempts  to  defraud  the  United  States  of  the  tax  on  the  spirits  dis- 
tilled by  him. -^2 

b.  RemoT'al  or  Concealment  of  Spirits — (1)  In  General. — Section  3296  pro- 
vides for  a  fine  and  penalty  against  any  person  who  removes  any  distilled  spirits 
on  which  the  tax  has  not  been  paid,  to  a  place  other  than  the  distillery  ware- 
house provided  by  law,  or  who  conceals  or  aids  in  the  concealment  of  any  spirits 
so  removed. ^3 

(2)  What  Constitutes  a  Violation. — A  removal  of  distilled  spirits  from  the 
place  where  distilled  to  a  bonded  warehouse  of  the  United  States,  if  made  to 
secure  the  payment  of  the  tax  to  the  government,  is  a  lawful  act,  but  if  made 


of  such  suit  and  the  commencement  of 
the  suit  against  the  bailee,  during  which 
time  the  bailee  had  paid  over  the  pro- 
ceeds of  the  goods  to  the  owner.  Petti- 
grew  V.  United  States,  97  U.  S.  385,  24  L. 
Ed.  1029. 

47.  Dorsheimer  v.  United  States,  7  Wall. 
166,   173,   19  L.   Ed.   187. 

48.  Refunding  or  remitting  taxes  under 
the  statute. — United  States  i'.  Jordan,  113 
U.  S.  418,  28  L.  Ed.  1013;  United  States 
V.  Price,  116  U.  S.  43,  29  L.  Ed.  541; 
United  States  v.  Louisville.  1G9  U.  S.  249, 
2.55,  42  L.  Ed.  735.  These  cases  are  rec- 
onciled in  Buchanan  zk  Patterson,  190  U. 
S.  353,  3G6.  47  L.  Ed.  1093,  but  distin- 
guished in  Kinghead  r.  United  States,  150 
U.    S.   483,   498,   37    L.    Ed.    1158. 

49.  Decision  of  commissioner  refund- 
ing taxes  is  not  final. — Stotesbury  v. 
United  States,  UG  U.  S.  196,  36  L.  Ed. 
940,  approved  in  New  Orleans  v.  Paine, 
147  U.  S.  261,  267,  37  L-   Ed.   162. 

50.  Chesebrough  v.  United  States,  192 
U.  S.  253,  48  L.  Ed.  432. 

51.  Dunlap  v.  United  States,  173  U.  S. 
65,  43  L.  Ed.  616,  Justices  Brown,  White, 
Peckham  and   McKenna,   dissenting. 

SectioK  61  of  the  act  of  August  28.  1894, 
giving  manufacturers  a  drawback  or  re- 
bate on  alcohol  used  in  the  arts  or  in  any 


medicinal  or  other  like  compound,  does 
not  grant  a  right  "in  pra?senti  to  all  per- 
sons who  might,  after  the  passage  of  the 
law,  actuallj'  use  alcohol  in  the  arts,  or 
in  any  medicinal  or  other  like  compounds, 
to  a  rebate  or  repayment  of  the  tax  paid 
on  such  alcohol,  but  that  the  grant  of  the 
right  was  conditioned  on  use  in  compli- 
ance with  regulations  to  be  prescribed,  in 
the  absence  of  which  the  right  could  not 
vest  so  as  to  create  a  cause  of  action  by 
reason  of  the  unregulated  use."  Dunlap 
r.  United  States,  173  U.  S.  65,  76,  43  L. 
Ed.   616. 

52.  Nonpayment. — But  a  forfeiture  of 
the  distillery  premises  cannot  occur  un- 
der this  section  for  the  mere  nonpayment 
of  internal  revenue  taxes,  unless  the  dis- 
tiller has  defrauded,  or  attempted  to  de- 
fraud the  government  of  the  taxes  due 
from  him.  Mansfield  v.  Excelsior  Re'ln. 
Co..  135  U.  S.  326.  34  L.  Ed.  162,  citing 
United  States  z:  Stowcll,  133  U.  S.  1,  33 
L.    Ed.    555. 

53.  Under  former  statutes,  distilled 
spirits,  found  elsewhere  than  in  a  dis- 
tillery or  distillery  warehouse,  not  hav- 
ing been  removed  therefrom  according  to 
law,  were  declared  to  be  forfeited  to  the 
United  States.  Garnharts  z'.  United 
States,  16  Wall.  162,  163,  21  L.  Ed.  275, 
citing  15  Stats,  at  Large,  140. 
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with  intent  to  defraud  the  United  States  of  the  tax,  the  act  of  removal  is  il- 
legal, and  the  spirits  removed  are  subject  to  forfeiture.^* 

{3 ) Indictment. — An  indictment  under  this  statute  is  sufficient  if  it.  charges 
the  offense  in  the  substantial  words  of  the  statute.'^s 

(4)  Picas  and  Defenses. — The  penalty  provided  for  in  this  statute  is  so  far 
a  criminal  prosecution,  that  if  the  offender  has  once  responded  either  by  paying 
the  penalty,  or  by,  punishment  under  indictment,  he  may  be  protected  against 
subsequent  proceedings  by  a  plea  of  former  conviction  or  acquittal.'^'' 

c.  Distillation  of  Spirits  zmthout  Gizing  Bond  or  ivith  Intent  to  Defraud 
United  States — (1)  Extent  of  Forfeiture. — By  §  3281  of  the  Revised  Statutes, 
if  any  person  carries  on  the  business  of  a  distiller,  without  having  given  bond, 
or  with  intent  to  defraud  the  United  Stales  of  the  tax  on  the  spirits  distilled  by 
him,  he  shall  be  punished  by  fine  and  imprisonment,  and  there  shall  be  forfeited 
to  the  United  States:  1st.  "All  distilled  spirits  or  wines,  and  all  stills  or  other  ap- 
paratus fit  or  intended  to  be  used  for  the  distillation  of  spirits,  owned  by  such 
]ierson,  wherever  found. "^'  2d.  "All  distilled  spirits  or  wines  and  personal 
property,  found  in  the  distillery,  or  in  any  building,  room,  ward  or  inclosure  con- 
nected therewith,  and  used  with  or  constituting  a  part  of  the  premises. "^s  3d. 
All  right,  title  and  interest  of  the  accused  in  the  lot  or  tract  of  land  on  which  such 
distillery  is  situated,  and  all  right,  title,  and  interest  therein  of  every  person, 
who  knowingly  has  suffered  or  permitted  the  business  of  a  distiller  to  be  there 
carried  on,  or  Who  has  connived  at  the  same.^^  4th.  All  personal  property  owned 
by  or  in  possession  of  any  person  who  has  permitted  or  suffered  any  building, 
etc.,  to  be  used  for  purposes  of  ingress  or  egress  to  or  from  such  distillery,  which 
shall  be  found  in  any  such  building.^^    All  the  right,  title,  and  interest  of  every 


54.  A  removal  of  the  spirits  from  the 
place  where  distilled  to  the  bonded  ware- 
house is  not  inconsistent  with,  and  may 
be  a  part  of  a  scheme  to  defraud  the 
United  States  of  the  duties.  Henderson's 
Distilled  Spirits,  14  Wall.  44,  20  L.  Ed. 
815. 

Cases  have  arisen,  as  the  records  of  the 
court  show,  where  the  removal  to  the 
bonded  warehouse  was  made  as  a  part  of 
a  preconcerted  arrangement  with  other 
parties  to  avoid  the  payment  of  the  tax, 
and  it  would  not  be  difficult  to  suppose 
other  cases  where  the  removal  of  the 
spirits  from  the  place  where  distilled  to 
the  bonded  warehouse  would  be  a  neces- 
sary part  of  a  well-devised  scheme  to  de- 
fraud the  United  States  by  delivering  the 
spirits  to  purchasers  without  the  pay- 
ment of  the  duties.  The  Distilled  Spirits, 
11   Wall.   356,  3G4,  20   L.   Ed.   167. 

The  removal  will  be  illegal  if  effected 
by  means  of  a  false  and  fraudulent  bond. 
The  Distilled  Spirits,  11  Wall.  3.56,  20  L. 
Ed.    167. 

55.  Pounds  v.  United  States,  171  U.  S. 
3.'..  43  L.  Ed.  62,  citing  United  States  z: 
Simmons.  96  U.  S.  360,  24  L.  Ed.  819; 
United  States  v.  Britton,  107  U.  S.  655, 
27    L.    Ed.    520. 

56.  Plea  of  former  conviction  or  ac- 
quittal.— United  States  v.  Chouteau,  102 
U.   S.   603,  611.  26  L.   Ed.   246. 

57.  "But  this  provision  does  not  extend 
to  property  owned  by  any  other  person 
than  the  distiller."  United  States  v. 
Stowell.   133   U.    S.    1,   12,   33   L.    Ed.   555. 

58.  Personal  property  found  in  dis- 
tillery.— This    section    is    clearly    not    lim- 


ited to  personal  property  owned  by  the 
illicit  distiller.  Nor  is  it  to  be  restricted 
to  property  fit  or  intended  to  be  used  for 
the  distillation  of  spirits.  United  States 
V.   Stowell,   133  U.   S.   1,  13,  33   L.   Ed.   555. 

59,  United  States  v.  Stowell,  133  U.  S. 
1,  14,  33  L.   Ed.  555. 

The  intention  of  congress,  that  no  in- 
terest in  land  and  buildings  shall  be  for- 
feited, which  does  net  belong  to  some  one 
who  has  participated  in  or  consented  to 
the  carrying  on  of  the  business  of  dis- 
tilling therein,  is  further  manifested  in 
the  provision  of  §  3263  of  the  Revised 
Statutes.  That  section  clearly  indicates 
that  the  interest  of  an  innocent  mort- 
gagee or  other  person  having  a  lien  on 
the  lot  or  tract  of  land  on  which  the  dis- 
tillery is  situated  would  not  otherwise  be 
included  in  a  forfeiture  for  acts  of  the 
owner  only.  United  States  v.  Stowell, 
133  U.  S.  1,  15,  33  L.   Ed.  555. 

Rights  of  prior  mortgagee. — United 
States  T'.  Stowell,  133  U.  S.  1,  20,  33  L. 
Ed.    555. 

60.  Butts,  malt  and  hops,  horses, 
wagons  and  harness  have  been  held  for- 
feited under  this  provision.  United  States 
V.   Stowell,   133   U.   S.    1,  33   L.    Ed.   555. 

But  a  boiler,  engine,  pump,  vats  and 
tanks,  which  were  upon  the  premises  be- 
fore the  still  was  set  up  and  which  were 
not  owned  by  the  distillers,  and  where  it 
is  not  shown  that  any  of  them  were  used 
or  fit  to  be  used  in  connection  with  the 
distillery,  which  were  not  already  in  law- 
ful use  in  the  brewery,  are  only  forfeited 
to  a  limited  extent  under  the  statute,  be- 
cause annexed  to  the  land,  the  real  estate 
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person  in  an}-  premises  used  for  ingress  or  egress  to  or  from  such  distillery,  who 
has  knowingly  suffered  or  permitted  such  premises  to  be  used  for  such  ingress 
or  egress  shall  be  forfeited  to  the  United  States. 

(2)  Mere  Intent  Not  Punishable. — The  punishment  under  this  statute  is  not 
inflicted  merely  or  solely  because  of  the  intent  to  defraud.  It  is  the  act  of  en- 
gaging in  the  distillation  of  spirits  combined  with  that  intent,  which  constitutes 
the  offense.^  ^ 

(3)  Sufficiency  of  Indictment  or  Infonnation. — An  indictment  under  this 
statute  need  not  aver  an  unlawful  act,^^  nor  the  particular  means  by  which  the 
United  States  were  to  be  defrauded  of  the  tax,''-^  nor  any  other  facts  not  made 
elements  of  the  causes  of  forfeiture.'^'' 

Objections  to  Indictment. — An  objection  that  a  count  in  an  information  in 
rem  for  a  violation  of  the  internal  revenue  laws,  founded  on  §  3257,  is  insuffi- 
cient, because  it  does  not  set  forth  the  facts  from  which  the  court  can  infer  that 
the  accused  defrauded  or  attempted  to  defraud  the  United  States,  is  unavailing  if 
the  claimant,  in  his  answer,  denies  the  allegations  of  the  first  count,  specifically, 
as  they  are  made.  After  that,  he  cannot,  in  a  court  of  error,  be  heard  to  say  that 
he  did  not  know  the  charge  made,  and  could  not  defend  against  it,  although  if 
he  had  excepted  or  demurred  to  the  count,  the  objection  might  have  been  pre- 
sented for  consideration.  After  a  general  verdict  for  the  United  States,  one 
good  count  in  the  information  is  sufficient  to  uphold  the  judgment.''^ 

d.  Making  False  Entries  and  Omitting  to  Keep  and  Produce  Books — (1)  Ex- 
tent of  Forfeiture. — The  offense  defined  in  §  3305  of  the  Revised  Statutes  pro- 
viding for  a  forfeiture  in  case  of  false  entries  or  omitting  to  keep  or  produce 
books,  attaches  to  the  distillery,  and  the  real  and  personal  property  connected 
with  the  same.^"  Section  3305  of  the  Revised  Statutes  was  intended  to  forfeit, 
without  regard  to  the  question  of  ownership,  the  distillery  and  distilling  ap- 
paratus, and  all  personal  property  found  on  the  premises  and  used  in  the  busi- 
ness there  carried  on ;  but,  as  to  the  real  estate,  to  forfeit  only  the  right,  title 
and  interest  of  the  distiller,  and  of  any  persons  who  participate  in  or  consent  to 
the  carrying  on  of  the  distillery.^'^ 


covered  by  tlie  morterage,  even  if  they,  or 
seme  of  them,  would  be  trade  fixtures  as 
between  landlord  and  tenant.  United 
States  V.  Stowell,  133  U.  S.  1,  33  L.  Ed. 
555. 

61.  United  States  v.  Simmons,  96  U.  S. 
360.   24   L.    Ed.    819. 

62.  Necessary  allegations  in  indictment. 
—United  States  v.  Simmons,  96  U.  S.  360, 
365,   24    L.    Ed.    819. 

63.  Means  of  fraud  need  not  be  averred. 
—United  States  v.  Simmons,  06  U.  S.  360, 
24  L.  Ed.  819;  Coffev  v.  United  States, 
116  U.   S.   427,  434,  29   L.   Ed.   681. 

"The  means  of  effecting  the  criminal  in- 
tent," says  Mr.  Wharton,  "or  the  circum- 
stances evincive  of  the  design  with 
which  the  act  was  done,  are  considered 
to  be  matters  of  evidence  to  go  to  the 
jury  to  demonstrate  the  intent  and  not 
necessary  to  be  incorporated  in  an  indict- 
ment." 1  Wharton,  §  292;  United  States 
7>.  Gooding,  12  Wheat.  460,  6  L.  Ed.  693. 
To  the  same  efifect  is  the  opinion  of  Mr. 
Justice  Miller  in  the  case  of  United  States 
7>.  Ulrici.  3  Dill.  535.  United  States  7-. 
Simmons.  96  U.  S.  360,  364,  24  L.   Ed.  810. 

64.  Only  necessary  elements  need  be 
averred. — Coffev  7'.  United  States,  116  U. 
S.    427,    43.-S.    20    L.    Ed.    6S1. 

65.  Objections    to    indictment. — Coffey 


V.  United  States,  1^6  U.  S.  427,  20  L.  Ed. 
681;  Coffey  v.  United  States,  116  U.  S. 
436,  442,  29   L.   Ed.   684. 

66.  Dobbin's  Distillery  7-.  United  States, 
96   U.    S.   395,   400,   24    L.    Ed.   637. 

67.  United  States  v.  Stowell,  133  U.  S. 
1,  16,  33  L.   Ed.  555. 

But  in  an  information  for  forfeiture 
filed  under  this  section  it  was  held,  that 
where  the  owner  of  a  distillery  and  other 
property  connected  tlierewith  leased  them 
for  tlie  purpose  of  distilling,  the  acts  or 
omissions  of  the  lessee  in  carrying  on  the 
business  of  distilling  while  he  was  in  pos- 
session, and  with  intent  to  defraud  the 
revenue,  subject  the  distillery  and  such 
other  pronertv  to  forfeiture  to  the  United 
States.  Dobbin's  Distillery  v.  United 
States.  96  U.  S.  395.  24  L.  Ed.  637,  cited 
m  United  States  v.  StoweH,  133  U.  S.  114, 
33    L.    Ed.    555. 

Tn  proceedings  to  enforce  a  forfeiture 
under  §  3305  of  the  Revised  Statutes,  it 
was  held  that  the  unlawful  acts  of  the  dis- 
tiller bind  the  owner;  and  accordingly 
that  the  distillery,  and  the  real  and  per- 
sonal property  used  in  connection  with 
the  same,  must  be  considered  as  affected 
bv  the  unlawful  doings  and  omissions  of 
the  lessee  and  occupant  of  the  property 
as      a      distillery.       Dobbin's    Distillery   v. 
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(2)  Ez'ideiicc  of  Intciifioii. — The  declarations  of  the  lessee,  voluntarily  made 
subsequent  to  his  arrest,  are  competent  evidence  against  the  owner  to  show  the 
fraudulent  intent  of  the  lessee.  As  are  also  books,  letters,  memoranda,  and 
bills  of  lading  found  on  the  premises  in  a  room  occupied  by  the  latter  as  a  pri- 
vate office.^® 

e.  Omission  to  Gauge,  Inspect  and  Stamp  Distilled  Spirits. — Distilled  spirits, 
owned  by  and  found  upon  the  premises  of  a  rectifier  or  wholesale  liquor  dealer, 
cannot  be  seized  as  forfeited  to  the  United  States,  under  §  96  of  the  "act  im- 
posing taxes  on  distilled  spirits,"  etc.,  approved  July  20,  1868  (15  Stat.  164), 
because  such  rectifier  or  wholesale  liquor  dealer  has  knowingly  and  willfully 
neglected,  omitted,  or  refused  to  cause  packages  of  distilled  spirits  containing 
more  than  twenty  gallons  each,  filled  for  shipment  or  sale  on  his  premises,  to  be 
gauged,  inspected  and  stamped  in  accordance  with  the  provisions  of  §  25  of 
the  same  act.^^ 

f.  Distilling  in  Prohibited  Places. — An  indictment  under  §  3266  of  the  Re- 
vised Statutes  must  state  the  name  of  the  person  therein  designated.'"  The 
averment  that  the  defendant  caused  and  procured  the  stills  and  other  vessels  to 
be  used,  implies,  with  sufficient  certainty,  that  they  were  in  fact  used  for  dis- 
tilling."' Nor  is  it  necessary  to  set  forth  the  special  means  employed  to  effect 
the  alleged   unlawful   procurement."^ 

g.  Omission  to  Register  Still. — Section  3258  of  the  Revised  Statutes,  which 
makes  the  omission  to  register  a  still  a  cause  of  forfeiture,  "does  not  forfeit  any 
land  or  buildings.  But  it  does  forfeit  every  still  or  distilling  apparatus  not  reg- 
istered by  the  person  having  it  in  his  possession  or  custody,  or  under  his  con- 
trol ;  as  well  as  'all  personal  property  in  the  possession  or  custody  or  under  the 
control  of  such  person,  and  found  in  the  building,  or  in  any  yard  or  inclosure 
connected  with  the  building  in  which  the  same  may  be  set  up.'  Personal  prop- 
erty, by  whomsoever  owned,  is  thus  .included  in  the  forfeiture,  provided  that  it 
is  in  the  possession,  custody  or  control  of  the  distiller,  as  well  as  found  upon 
the  premises. ""2 

h.  Omission  to  Construct  Receiznng  Cisterns  as  Required. — Section  3267  of 
the  Revised  Statutes,  in  requiring  the  apparatus  connecting  the  receiving  cisterns 
in  a  distillery  with  the  outlet  of  the  worm  and  condenser  to  be  construed  in 
such  a  manner  as  to  prevent  the  abstraction  of  spirits  while  passing  from  the 

United    States,    96    U.    S.    395,    24    L.    Ed.  ises     where     vinegar     was     manufactured 

637.  and  produced"  is  not  sufficient,  as  it  does 

Knowledge  of  lessor. — Nor  is  it  neces-  not   state   that  vinegar   was   manufactured 

sary  that  the  owner  of  the  property  should  or    produced    in    the    building   and    on    the 

have   knowledge   that   the   lessee    and   dis-  premises,  at   the   time  the   still  and   other 

tiller   was    committing   fraud    on    the   pub-  vessels  were  used  for  the  purpose  of  dis- 

lic  revenue,  in  order  that  the  information  tilling.     United   States  v.   Simmons,  96  U. 

of   forfeiture    should   be   rnaintained,   if   he  S.  360,  363,  24  L.  Ed.  819. 
knowingly  suffers  and  permits  his  land  to  Nor    is    it    sufficient    to    charge    the    of- 

be   used   as   a    site    for   a   distillery.      Dob-  fense  in  the  words  of  the  statute.     United 

bin's   Distillery  v.  United  States,  96  U.   S.  States  v.    Simmons,   96   U.   S.   360,   362,  24 

395,  399,  24   L.   Ed.   637.  L.   Ed.   819. 

68.  Dobbin's  Distillery  v.  United  States,  But  it  is  not  necessary  to  aver  that  the 
96  U.  S.  395,  24  L.  Ed.  637.  spirits    distilled    were    alcoholic.     The    al- 

69.  United  States  v.  200  Barrels  of  legation  that  the  vessels  were  used  "for 
Whiskey,  95  U.  S.  571,  24  L.  Ed.  491.  the    purpose    of    distilling,    within    the    in- 

.\nd     the    rules    and   regulations    which  tent  and   meaning  of  the   internal   revenue 

the    commissioner    of    internal    revenue    is  laws    of    the    United    States,"    sufficiently 

authorized    by    §    2    to    prescribe    cannot  advises   the   accused   of  the   nature   of   the 

have  the  effect  of  bringing  the  case  under  offense    charged.      United    States    r.    Sim- 

the     operation     of    the     penalty    provided  mons,    96   U.    S.   360,   24   L.    Ed.    819. 

in    §   96.   if   it    was    already   covered   by    §  71.     United    States    v.    Simmons,    96    U. 

57.    United  States  v.  200  Barrels  of  W'his-  S.  360,  24  L-  Ed.  819,  citinc:  United  States 

key,    95    U.   S.    571,   576,   24   L.    Ed.   491.  v.  Mills,  7  Pet.  138,  8  L.  Ed.  636. 

70.  United  States  v.  Simmons,  96  U.  72.  United  States  v.  Simmons,  96  U. 
S.   360,   24   L.   Ed.   819.  S.    360,    363,    24    L.    Ed.    819. 

So  also,  an  averment  that  such  use  was  73.     United    States    v.    Stowell,    133    U. 

"in   a  certain  building  and  on  certain  prem-       S.    1,   15,   33    L-    Ed.   555. 
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outlet  and  condenser  back  to  the  still  and  doubler.  was  designed  to  guard  against 
frauds  upon  the  revenue,  the  perpetration  of  which  would  be  facilitated  by  any 
other  construction."-* 

i.  Conducting  Liquor  Business  zvithout  a  United  States  License. — An  indict- 
ment under  §  16  of  the  act  of  February  8,  1875,  c.  36,  18  Stat.  307,  providing 
that  "any  person  who  shall  carry  on  the  business  of  a  *  *  *  retail  liquor  dealer 
*  *  *  without  having  paid  the  special  tax  as  required  by  law  *  *  *  shall,  for 
every  such  offense,  be  fined,"  etc.,  is  sufficient  if  it  charges  the  offense  in  the 
language  of  the  statute."^^ 

2.  Tobacco — a.  Removal  of  Cigars  zvithout  the  Proper  Stamps. — Section  3400 
of  the  Revised  Statutes  provides  that  if  a  manufacturer  of  cigars  removes  or 
sells  any  cigars  without  the  proper  stamps  denoting  the  tax  thereon,  he  shall  for- 
feit to  the  United  States  all  cigars  found  in  his  possession  or  in  his  manufac- 
tory.'^^ 

b.  Mamtfactnring  and  Selling  Tobacco  at  Same  Place. — A  manufacturer  of 
cigars  has  no  right  to  sell  at  his  factory  cigars  there  made  by  him,  even  though 
he  has  paid  a  special  tax  as  a  dealer  in  tobacco.''"^ 

c.  Foreign  Matter  in  Packages  of  Tobacco. — It  is  within  the  power  of  con- 
gress to  prescribe  that  a  package  of  any  article  which  it  subjects  to  a  tax,  and 
upon  which  it  requires  the  affixing  of  a  stamp,  shall  contain  only  the  article 
which  is  subject  to  the  tax.'''^ 

3.  Re;fusal  to  Allow  Officers  to  Enter  and  Examine  Articles  Subject 
TO  Taxation — a.  In  General. — By  §  3177  of  the  Revised  StatJtes,  authority  is 
given  to  any  collector,  deputy  collector,  or  inspector  of  internal  revenue  to  enter, 
in  the  daytime,  any  building  or  place  within  his  district,  where  any  articles  or 
objects  subject  to  such  taxation  are  made,  produced  or  kept  so  far  as  it  may 
be  necessary  for  the  purpose  of  examining  such  objects  or  articles ;  and  the  pro- 
vision is,  that  any  owner  of  such  building  or  place,  or  any  person  having  the 
agency  or  superintendence  of  the  same,   who  refuses  to  admit   such  officer,  or 


74.  It  did  not  intend  to  prohibit  such 
abstraction  when  necessary,  from  un- 
foreseen contingencies,  to  prevent  the 
waste  or  destruction  of  the  liquor.  Fel- 
ton  V.  United  States,  96  U.  S.  699,  702,  24 
L.  Ed;  875. 

Omission  must  be  knowingly  or  will- 
fully.—Felton  V.  United  States.  96  U.  S. 
699,  24  L.  Ed.  875.  See  WILLFUL.  And 
see  KNOWLEDGE,  vol.  7,  p.  785. 

Presumption  as  to  knowledge  of  in- 
capacity of  receiver. — ^A  distiller  of  spirits 
is  presumed  to  be  acquainted  with  the 
utensils  and  machinery  used  in  his  busi- 
ness, and  with  their  character  and  ca- 
pacities. But  the  law  does  not  attach 
culpability  and  impose  punishment  where 
there  is  no  intention  to  evade  its  pro- 
visions, and  the  usual  means  to  comply 
with  them  are  adopted.  Felton  z>.  United 
States,  96  U.  S.  699,  24  L.   Ed.   875. 

75.  Conducting  liquor  business  without 
United  States  license. — Ledbctter  v. 
United  States,  170  U.  S.  606,  609,  42  L. 
Ed.    1162. 

76.  Under  this  provision  the  removal 
of  cigars  from  the  place  where  they  are 
manufactured,  by  selling  them  at  retail 
not  in  stamped  boxes,  is  ground  for  the 
forfeiture  of  the  cigars  seized.  Ludloff  z'. 
United  States,  lOs'  U.  S.  176,  27  L.  Ed. 
693. 

77.  Manufacturing  and  selling  tobacco 
at  same  place. — Ludloff  v.   United   States, 


108   U.   S.   176,   27   L.    Ed.    693. 

A.  used  portions  of  a  building  as  a  to- 
bacco manufactory,  and  the  remainder  of 
it  as  a  salesroom,  having  a  counter  at 
which  goods  were  sold  at  retail.  Cigars 
and  tobacco  removed  from  the  factory  to 
the  salesroom,  for  sale  at  retail,  were  re- 
turned by  him  for  taxation  as  "sold  or 
removed  for  sale,"  though  he  still  owned 
them.  Held:  1.  That  this  was  not  such 
a  sale  or  removal  as  to  entitle  the  to- 
bacco to  be  so  returned.  2.  That  A.'s 
manner  of  doing  business  was  proper  to 
be  considered  by  the  jury  in  determining 
whether  or  not  he  thereby  intended  to 
defraud  the  United  States  in  respect  to 
other  tobacco  in  his  manufactory  at  the 
time  of  seizure.  Lilienthal's  Tobacco  v 
United  States,  97  U.  S.  237,  24  L.  Ed. 
901. 

Under  a  circular  issued  by  a  commis- 
sioner of  internal  revenue  on  the  21st  of 
March,  ISTO,  it  was  held  that  a  manu- 
facturer of  cigars  has  no  right  to  sell  at 
retail  at  his  factory  cigars  made  there  by 
him,  even  though  he  has  paid  a  special 
tax  as  a  dealer  in  tobacco.  Ludloff  t'. 
United  States,  108  U.  S.  176,  27  L.  Ed. 
693. 

78.  Thus  coupons  in  packages  of  to- 
bacco may  be  forbidden. — Felscnlield  v. 
United  States,  1S<5  U.  S.  126,  134,  46  L. 
Ed.    1085. 
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suffer  him  to  examine  such  articles  or  objects,  shall  for  every  such  refusal  for- 
feit $500 JO 

b.  Liability  of  Persons  Not  Oicmcrs. — Persons  other  than  the  owner  of  the 
building  or  jplace  of  business  cannot  be  held  liable  to  the  penalty  prescribed  in 
the  section,  unless  it  be  alleged  and  proved  that  he  or  they  had  at  the  time  the 
agency  or  superintendence  of  the  same.**" 

c.  Sufficiency  of  Declaration  or  Information. — Where  the  only  charge  in  in- 
formation for  a  violation  of  this  section  is  that  paid  bank  checks  were  then  and 
there  kept  in  the  said  building  or  place  of  brsiness  described,  the  information 
does  not  set  forth  any  legal  offense  against  the  defendant,  as  defined  by  the 
act.81 

4.  Penalties  and  Forfeitures  Incurred  by  Dealers  in  Oleomargarine. 
— A  wholesale  dealer  in  oleomargarine  who  omits  to  keep  the  books  or  to  ren- 
der the  returns  made  under  the  authority  of  §  20  of  the  act  of  August  2,  1886, 
is  not  liable  to  the  penalty  prescribed  by  §  18,  as  having  omitted  or  failed  to  do 
a  thing  required  by  law  in  the  carrying  on  of  his  business  within  the  contempla- 
tion of  §  18.S2 

5.  Possession  of  Goods  for  Sale  or  Manufacture  in  Fraud  of  Revenue 
Laws — a.  In  General. — The  internal  revenue  laws  provide  for  a  forfeiture  of 
articles  found  in  the  possession,  custody,  or  control  of  any  person  for  the  pur- 
pose of  being  fraudulently  sold  or  removed  or  manufactured  with  the  design  to 
evade  the  payment  of  taxes. ^^ 

b.  Distilled  Spirits. — The  48th  section  of  the  internal  revenue  act  of  June  30, 
1864,  as  amended  by  the  act  of  1866,  which  forfeits  "all  goods,  wares,  merchan- 
dise, articles  or  objects,"  if  found  in  possession  of  any  person  in  fraud  of  the 
internal  revenue  laws,  etc.,  is  applicable  to  distilled  spirits  notwithstanding  the 
forfeiture  of  spirits  is  provided  for  in  a  distinct  series  of  sections  relating 
tlicreto  in  the  same  law,  or  in  a  supplementary  law.^-* 

6.  From  What  Time  Forfeiture  Takes  Effect — a.  In  General. — The  gen- 
eral rule  that  whenever  a  statute  enacts  that  upon  the  commission  of  a  certain 
act  specific  property  used  in  or  connected  with  that  act  shall  be  forfeited,  and 
t'i.at  the  forfeiture  shall  take  effect  immediately  upon  the  commission  of  the  act, 
"was  early  applied  under  statutes  enacting  that  whenever  goods,  the  importation 
of  which  was  prohibited,  should  be  imported,  they  should  be  forfeited, "^^  and 
has  been  steadfastly  upheld  under  the  internal  revenue  laws.s« 

b.  Rights  of  Innocent  PnrcJiasers. — It  was  decided  at  an  early  date  by  the 
supreme  court  that  a  forfeiture  under  the  provisions  of  the  internal  revenue 
laws  gave  such  a  title  to  the  United  States  as  to  overreach  a  bona  fide  sale  to  an 
innocent  purchaser,  when  made  before  seizure  and  suit  for  condemnation. ^'^ 

79.  Right  of  officers  to  enter  and  ex-  fraud  of  the  custom  laws  takes  effect  im- 
amine  taxable  articles. — United  States  v.  mediately. — Gelston  v.  Hoyt,  3  Wheat. 
Mpnn,  95   U.   S.   580,  581,  ;^4   L.   Ed.   531.  246,   311,   4    L.    Ed.   381;    Wood   v.    United 

Articles  must  be   such   as  are   liable  to  States,    16    Pet.    342,    362,    10    L.    Ed.    987; 

tnx.— United  States  v.  Mann,  95  U.  S.  580.  Caldwell  v.  United  States,  S  How.  366,  12 

oST.   24  L.   Ed.   531.  L.   Ed.  1115;  United  States  v.  Stowell,  133 

80.  Liability  of   persons   not   owners. —  U.  S.  1,  17,  33  L.  Ed.  555. 

United  States  v.  Mann,  95  U.  S.  580,  583,  86.     Forfeiture    under    internal    revenue 

24   L.   Ed.    531.  laws    takes    effect    immediately. — Hender- 

81.  Sufficiency  of  declaration  or  infor-  son's  Distilled  Spirits,  14  Wall.  44,  20  L. 
mation. — United  States  v.  Mann,  95  U.  S.  Ed.  815;  Thacher's  Distilled  Spirits,  103 
5S0.   587,  24   L.   Ed.   531.  U.   S.  679,  26  L.   Ed.  535;   United   States  v. 

82.  United    States   v.    Eaton,    144   U.    S.  Stowell,   133  U.   S.   1,   17,  33  L.   Ed.   555. 
077,   36   L.   Ed.    591.  Cases   in  which   rule   has  been  applied. 

8.3.    See   Lilienthal's   Tobacco  v.   United  —United    States    v.    Stowell,    133    U.    S.    1, 

States,   97    U.    S.    237,    269,   24   L.    Ed.    901,  17,  33   L.   Ed.  555. 

v.iiere  the  transactions  of  a  manufacturer  87.    Confiscation   Cases,  7   Wall.   454,   19 

of  tobacco  were  held  to  bring  him  within  L.    Ed.    196,    citing    United    States    v.    1960 

this   provision.  Rags    of    Coffee,   8    Cranch    398,   404,   3    L. 

81-.    The   Distilled   Spirits,   11  Wall.   356,  Ed.    602;    The    Mars,    8    Cranch    417,    3    L. 

20    L.    Ed.    167.  Ed.  609. 

85.     Forfeiture    of    goods    imported    in  It  has  frequently  been  held  that  an   in- 
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7.  Evidence — a.  Prcsuinptious  and  Burdens  of  Proof — (1)  Presumptions — 
aa.  Presumption  of  Innocence. — See  the  title  Presumptions  and  Burden  oe 
Proof,  vol.  9,  p.  625. 

bb.  From  Nonproduction  of  Evidence. — Where  the  onus  proband!  is  thrown 
on  the  claimant,  in  an  instance  or  revenue  cause,  by  a  prima  facie  case,  made 
out  on  the  part  of  prosecutor,  and  the  claimant  fails  to  explain  the  difficulties 
of  the  case,  by  the  production  of  papers  and  other  evidence,  which  must  be  in 
his  possession,  or  under  his  control,  condemnation  follows,  from  the  defects  of 
testimony  on  the  part  of  the  claimant.^^ 

(2)  Burden  of  Proof. — It  is  well  settled  that  in  proceedings  in  rem  for  a 
condemnation  and  forfeiture  of  goods  for  a  violation  of  the  internal  revenue 
laws,  the  burden  of  proof  is  upon  the  claimant  to  show  that  the  requirements 
of  law  in  regard  to  the  same  have  been  complied  with.  Many  statutes  to  this 
effect  may  be  found  in  the  Revised  Statutes.  This  rule  does  not  conflict  with 
the  rule  as  to  presumption  of  innocence  in  criminal  cases,  nor  with  the  rule 
that  the  burden  of  proof  in  criminal  cases  never  shifts,  because  proceedings  of 
this  nature  are  civil  and  not  criminal. ^^  High  authority  supports  the  proposition 
that  when  a  presumption  of  fact  exists  against  a  party  in  a  case  of  seizure  in 
rem,  the  court  may  instruct  the  jury  that  the  burden  is  on  such  party  to  remove 
the  presumption,  and  that  if  he  does  not,  the  case  must,  in  an  issue  in  a  civil 
case,  go  against  him  on  such  point.^^ 

b.  Documentary  Ezndcnce. — The  sworn  and  examined  copies  of  the  papers 
on  file  in  the  custom  house  are  admissible  in  evidence,  in  suit  to  recover  distilled 
spirits  seized  for  violation  of  revenue  laws.^^ 

c.  Circumstantial  Evidence. — Where  the  res  gestae,  in  a  revenue  cause,  are 
incapable  of  explanation,  consistently  with  the  innocence  of  the  party,  con- 
demnation follows,  although  there  be  no  positive  testimony  of  the  offense  having 
been  committed ;  circumstances  are  sometimes  more  convincing  than  the  most 
positive  evidence. ^2 

d.  Witnesses. — A  witness  oft"ered  to  be  examined  viva  voce,  in  open  court 
on  further  proof,  in  an  instance  cause,  may  be  ordered  by  the  court,  for  the 
sake  of  conscience,  to  testify  by  disposition  in  writing  out  of  court. ^-^ 

8.  Verdict  and  Judgment — a.  General  Verdict. — Informations  under  the 
revenue  laws  for  the  forfeiture  of  goods,  which  seek  no  judgment  of  fine  or 
imprisonment  against  any  person,  though  civil  actions  and  not  strictly  criminal 
cases,  are  so  far  in  the  nature  of  criminal  proceedings  as  to  come  within  the 
rule,  that  a  general  verdict,  upon  several  counts,  seeking  in  different  forms  one 
object,  must  be  upheld  if  one  count  is  good.^^ 

b.  Form  and  Sufficiency  of  Verdict. — A  verdict  upon  an  information  for  a 
forfeiture   of  goods    for   a   violation   of   the   internal   revenue   laws,   though   ex- 

rocent    purchaser    without    notice    cannot,  bacco  v.  United   States,  97  U.  S.  237,  265, 

in  any  case,  claim  precedence   of  the  title  268,  24   L.    Ed.   901. 

of  the  United  States  arising  by  forfeiture,  gj.    Copies  of  papers  in  the  oflfice._199 

in    cases    of    statutory    forfeitures    ensuing  Barrels    of    Whiskey  v.    United    States     94 

from  acts  done  or  omitted.     United  States  u    S    86    91    ?4  L    Ed    '"'  ' 

7'.    Grundy.    ?,    Cranch    :337,    338,    2    L.    Ed.  '^     ^.'  '    '   '\      /.  ,     ''.'''  ^,       „    , 

4.59;  United  States  z,  1960  Baes  of  Coffee,  f%  F^'^TT'^^n^  T'^f^'^^-T^he   ^^l^" 

8   Cranch  398,  3  L.  Ed.  602;   The  St.  Jago  |''*   ^,t^V-f,^'  r?urjfho^^^^jnh\?''^-J^r- 

de  Cuba,  9  Wheat.  409,  416.  6  L.  Ed.  122;  ^ee   the   title   CIRCUMSTANTIAL   EVI- 

The    Distilled    Spirits,    11    Wall.    356,    368,  i''^N<-t„  vol.   3.  p.   786. 

20  L.   Ed.  167.  93.     Examination    of    witnesses     in     in- 

88.  The  Luminary,  8  Wheat  407.  5  L.  stance  cases.— The  Samuel,  3  Wheat.  77, 
Ed.  647.     Soe  the  title  PRESUMPTIONS  4    L.    Ed.   338. 

AND    BURDEN    OF   PROOF,   vol.   9,   p.  94.     Clifton    v.    United    States,    4    How. 

628.  242,    11    L.    Ed,    957;     Snyder     v.      United 

89.  199  Barrels  of  Whiskey  v.  United  States,  112  LT.  S.  216.  217,  28  L-  Ed.  697; 
States.  94  U.  S.  86,  24  L.  Ed.  57;  LiHen-  Ex  parte  Wilson,  114  U.  S.  417,  29  L.  Ed. 
thal's  Tobacco  z'.  United  States,  97  U.  S.  89;  Coffey  v.  United  States,  116  U.  S.  427, 
237,    24   L.    Ed.    901.  434,  29   L-  Ed.  681;  Friedenstein  v.  United 

90.  Instructions  as  to  bur(  jii  of  proof.  States,  125  U.  S.  224,  231,  31  L.  Ed.  736. 
— 1    Whart.    Evid.,   §   371;    Lilicnthal's   To-  See  the  title  VERDICT. 
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pressed  in  bad  English,  is  sufficient  to  support  a  judgment  upon  it,  if  it  clearly 
manifests  the  intention  and  finding  of  the  jury  upon  the  issue  submitted  to 
them.»5 

c.  Condemnation  by  Default. — See  the  title  Admiralty,  vol.  1,  p.  179.  And 
see,  generally,  the  title  Judgments  and  Decrees,  vol.  7,  p.  656. 

d.  Interest. — Upon  the  trial  of  a  libel  against  distilled  spirits  seized  as  for- 
feited to  the  United  States,  interest  upon  the  appraised  value  of  the  property 
is  properly  calculated  and  adjudged  from  the  date  of  the  decree  of  condemna- 
tion in  the  district  court. ^^ 

9.  Remission  of  Penalties  and  Foreeitures''" — a.  Pozvcr  of  Secretary  of 
Treasury  to  Remit. — The  law  declares  that  on  receiving  a  statement  of  facts 
from  the  district  judge,  he  shall  have  power  to  mitigate  or  remit  such  fine, 
forfeiture  or  "penalty,  or  remove  such  disability,  or  any  part  thereof,  if,  in  his 
opinion,  the  same  shall  have  been  incurred,  without  willful  negligence,  or  any 
intention  of  fraud,  in  the  person  or  persons  incurring  the  same.^^  Moreover 
the  act  of  1797,  brought  forward  in  all  of  the  subsequent  statutes  upon  the 
same  subject,  which  confers  upon  the  secretary  the  power  to  remit  fines,  pen- 
alties, and  forfeitures,  is  valid. '^'* 

b.  When  Power  May  Be  Exercised. — The  secretary  of  the  treasury  had  au- 
thority, under  the  remission  act  of  the  3d  of  March,  1797,  c.  361,  to  remit  a 
forfeiture  or  penalty  accruing  under  the  revenue  laws,  at  any  time  before  or 
after  a  final  sentence  of  condemnation  or  judgment  for  the  penalty,  until  the 
money  is  actually  paid  over  to  the  collector  for  distribution. ^ 

c.  Operation  and  Effect  of  Remission. — Such  remission  extends  to  the  shares 
of  the  forfeiture  or  penalty,  to  which  the  officers  of  the  customs  are  entitled, 
as  well  as  to  the  interest  of  the  United  States. 2  The  right  does  not  become  fixed 
until  the  receipt  of  the  money  by  the  collector.^  But  whatever  is  reserved  to  the 
government,  out  of  the  forfeiture,  is  reserved  as  well  for  the  seizing  officer  as 
for  itself.4 

d.  Rcineiv. — The  power  intrusted  by  the  act  of  congress  of  March  3,   1797. 


95.  Snyder  v.  United  States,  112  U.  S. 
216.  28  L.  Ed.  697,  citing  Revised  Stat- 
utes, §  954;  Parks  v.  Turner,  12  How.  39, 
46,  13' L.  Ed.  883;  Lincoln  v.  Iron  Co.,  103 
U.   S.  412,  26  L.  Ed.  .518. 

96.  199  Barrels  of  Whiskey  v.  United 
States,  94  U.  S.  86,  24  L.   Ed.   57. 

97.  See,  generally,  the  title  PENAL- 
TIES AND  FORFEITURES,  vol.  9.  p. 
364.  As  to  remission  of  fines  and  penal- 
ties in  laws  relating  to  steam  vessels,  see 
the  title  SHIPS  AND  SHIPPING. 

98.  Remission  of  fines,  penalties  and 
forfeitures. — United  States  f.  Morris.  10 
Wheat.   246.  6  L.   Ed.  314._ 

99.  Act  allowing  remission  is  valid. — 
The  Laura,  114  U.  S.  411,  415,  29  L.  Ed. 
147.  citing  United  States  v.  Morris,  10 
Wheat.   246,   6   L.    Ed.   314. 

.^nd  since  the  interest  of  informers  in 
penalties,  levied  under  internal  revenue 
laws,  is  conditional,  it  will  not  prevent  the 
secretary  of  the  treasury  from  remitting 
penalties  at  his  discretion.  Dorshcimer 
V.  United.  States,  7  Wall.  166.  19  L.  Ed. 
187.  See  The  Laura,  114  U.  S.  411,  29  L. 
Ed.    147. 

Nor  does  the  power  of  the  president  to 
pardon  for  offenses  preclude  congress 
from  giving  the  secretary  of  the  treasury 
authority  to  remit  penalties  and  forfei- 
tures incurred  under  the  revenue  laws. 
The   Laura,   114  U.   S.   411.   29   L.   Ed.   147. 


1.  United  States  v.  Morris,  10  Wheat. 
246.  6  L.  Ed.  314,  followed  in  Maryland 
V.  Baltimore,  etc.,  R.  Co.,  3  How.  534,  552, 
11  L.  Ed.  714;  Dorsheimer  v.  United 
States,  7  Wall.  166,  173,  19  L.  Ed.  187; 
The  Laura,  114  U.  S.  411.  415,  29  L.  Ed. 
147. 

As  to  whether  the  secretary  of  the 
treasury  may  remit  penalties  and  forfei- 
tures incurred  under  the  revenue  laws 
subsequent  to  the  judgment  or  final  de- 
cree of  condemnation,  see  opinion  of  Mr. 
Justice  Clifford  in  Confiscation  Cases,  7 
Wall.  454,  461,  19  L.  Ed.  196,  citing:  and 
discussing  Van  Ness  v.  Buel,  4  Wheat. 
74.  4  L.  Ed.  516;  United  States  v.  Morris, 
10  Wheat.  246,  281,  6  L.  Ed.  314. 

May  be  remitted  after  suit  to  recover  it 
has  been  instituted  by  a  private  person. 
The  Laura,  114  U.  S.  411,  29  L.  Ed.  147. 

2.  United  States  v.  Morris,  10  Wheat. 
246.  6  L.  Ed.  314;  Dorsheimer  v.  United 
States,  7  Wall.  166,  174.   19  L.   Ed.   187. 

3.  Dorsheimer  v.  United  States,  7  Wall. 
166,  19  L.   Ed.   187. 

In  other  words  the  authority  to  remit  is 
limited  only  by  the  pavment  of  the  money 
to  the  collector  for  distribution.  United 
States  V.  Morris,  10  Wheat.  246.  288,  5 
L.    Ed.    314. 

4.  McLane  v.  United  States,  6  Pet.  404, 
8  L.   Ed.  443. 
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and  that  of  June  3,  1864,  as  amended  in  its  179th  section  by  the  act  of  March  3, 
1865,  to  the  secretary  of  the  treasury  to  remit  penahies,  is  one  for  the  exercise 
of  his  discretion  in  a  matter  intrusted  to  him  alone,  and  admits  of  no  appeal 
to  the  court  of  claims  or  to  any  other  court.^ 

e.  Rcviission  as  Defense  to  Failure  to  Levy. — In  a  plea  of  justification  by 
the  marshal,  for  not  levying  an  execution,  setting  forth  a  remission  by  the 
secretary  of  the  treasury,  of  the  forfeiture  or  penalty  on  which  the  judgment 
was  obtained,  it  is  not  necessary  to  set  forth  the  statement  of  facts  upon  which 
the  remission  was  founded.^ 

10.  Informers' — a.  In  General. — The  purpose  of  penalties  inflicted  upon 
persons  who  attempt  to  defraud  the  revenue,  is  to  enforce  the  collection  of 
duties  and  taxes.  They  act  in  terrorem  upon  parties  whose  conscientious 
scruples*  are  not  sufficient  to  balance  their  hopes  of  profits.  The  offer  of  a  por- 
tion of  such  penalties  to  the  collectors  is  to  stimulate  and  reward  their  zeal  and 
industry  in  detecting  fraudulent  attempts  to  evade  the  payment  of  duties  and 
taxes. ^ 

b.  Crimes  against  Informers. — It  is  the  right  of  every  private  citizen  of  the 
United  States  to  inform  a  marshal  of  the  United  States,  or  his  deputy,  of  a 
violation  of  the  internal  revenue  laws  of  the  United  States ;  this  right  is  secured 
to  the  citizen  by  the  constitution  of  the  United  States ;  and  a  conspiracy  to  in- 
jure, oppress,  threaten,  or  intimidate  him  in  the  free  exercise  or  enjoyment  of 
this  right,  or  because  of  his  having  exercised  it,  is  punishable  under  §  5508  of 
the  Revised  Statutes.^ 

c.  Liability  of  Informer  for  Costs. — On  an  information  for  goods  seized  as 
British  goods,  and  imported  into  the  state  of  Pennsylvania,  it  was  decided  that 
since  by  the  act  of  assembly  of  Pennsylvania,  the  judge  who  tries  the  cause  was 
not  authorized  to  certify,  so  as  to  exempt  the  informer  from  the  payment  of 
costs  to  the  claimants,  he  cannot  certify.^*^ 

11.  Liability  of  Principal  for  Acts  of  Agent. — If  in  an  information  to 
forfeit  goods  under  the  48th  section  of  the  internal  revenue,  the  spirits  are 
bought  by  an  agent  for  his  principal,  who  is  cognizant  of  the  fraud,  the  prin- 
cipal will  be  bound  by  his  knowledge.  ^^ 

12.  Effect  of  Confusion  or  Mixture  of  Forfeited  Goods. — See  the  title 
Confusion  of  Goods,  vol.  3,  p.  1093. 

VII.  Seizure  and  Condemnation  Proceedings. 

A.  Seizure — 1.  In  General. — The  usual  remedy  for  a  violation  of  the  reve- 
nue laws  is  a  seizure  of  the  ofifending  property,  preparatory  to  its  condemnation 
or  forfeiture.  And  such  seizure  may  take  place  even  after  the  duties  on  im- 
ported goods  have  been  paid  and  the  goods  delivered  to  the  consignee. ^2 

5.  Discretion  of  secretary  cannot  be  re-  7,  See  the  title  INFORMERS,  vol.  6, 
viewed. — United      States     r.      }*Iorris,      10       P-   lO--^- 

Wheat.  246,  285,  6  L-  Ed.  314;  Dorsheimer  8.    Purpose  of  acts  rewarding  informers. 

V.  United  States,  7  Wall.  166,  19  L.  Ed.  —Dorsheimer  v.  United  States,  7  Wall. 
187.  166,    173,    19    L.    Ed.    187,    quoted    with    ap- 

e      T>^r^i^c,in^    oc.    A^r^^c^   4-^    t^•,^,,r■^   4-r>       proval  in   United   States  v.   Matthews,  17:5 

6.  Remission    as    detense   to   failure   to       fr    ^j  ,     p  ,    ^ 

levy  execution.— United   States  ^:   Morris,  ^'^^^  ^^^-  ^?'^-  "^'^  V'  .      ■   a-   -a     ^ 

10  Wheat.  246,  6  L.  Ed.  314.  ,  9-     Conspiracy     to     prevent      individual 

.      ,  I         ,,,..,.  from    informing    marshal    as    to    revenue 

And    even    though    defective    in    this   re-  violations.— In   re   Quarles,   loS   U.   S.  532. 

spect,  yet  ii  the  replication  admits  the  ju-  337    39   ^    Ed    1080 

risdiction    of    the    secretary    of    the    treas-  jq.    Liability   of  'informer    for    costs.— 

ury  this  will  work  a  cure  or  waiver  of  R^pp  -,  i,.  i.|,j„^.  ^  [),.^i,  ,;.,_  -,  l.  i'.,].  38. 
the  defect,  as  the  only  purpose  for  which  n.     Liability    of    principal    for    acts    of 

the    statement    of    facts    upon    which    the  agent.— The    Distilled     Spirits,      11      Wall, 

secretary   acted,   could    be   required   to   be  35(3    .>o  j^    jt^]    2(57 

set  out  in  the  plea,  would  be  to  show  his  12."  Seizure   of   'the     goods.— Wood     v. 

jurisdiction.      United    States   v.    Morris,    10  United  States.   16   Pet.   342,  10   L.   Ed.  987: 

Wheat^  246     286    6    L.    Ed.    314.      See    the  Clifton   z:    United    States,   4   How.   242,   11 

title  PLEADING,  vol.  9,  p.  452.  L    Ed.  957. 
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2.  Necessity  for  Seizure. — Judicial  proceedings  in  rem,  to  enforce  a  forfei- 
ture, cannot  in  general  be  properly  instituted  until  the  property  inculpated  is 
previously  seized  by  the  executive  authority,  as  it  is  the  preliminary  seizure  of 
the  property  that  brings  the  same  within  the  reach  of  such  legal  process. ^^ 

3.  When  Right  of  Seizure  Attaches. — When  an  act  has  been  done  which 
the  law  declares  to  work  a  forfeiture  of  the  property,  the  right  of  the  govern- 
ment to  seize  the  property,  and  assert  the  forfeiture,  attaches  at  once  and  may 
be  pursued  by  the  government  whenever  and  in  whose  hands  soever  diat  prop- 
erty may  be  found. ^-^ 

B.  Nature  of  Proceedings  for  Forfeiture.— A  proceeding  for  the  forfei- 
ture of  property  seized  for  a  violation  of  the  custom  or  internal  revenue  laws 
is  a  civil  and  not  a  criminal  proceeding.^^  And  it  is  independent  of  a  criminal 
prosecution  for  the  offense.^^  This  rule  was  applied  in  the  construction  of  that 
section  giving  the  supreme  court  jurisdiction  without  regard  to  amount  in  dis- 
pute.i"  Yet  as  has  been  expressly  adjudged,  they  are  so  far  in  the  nature  of 
criminal  proceedings  as  to  come  within  the  rule  that  a  general  verdict,_  upon 
several  counts  seeking  in  different  forms  one  object,  must  be  upheld  if  one 
count  is  good.^s  So  also,  an  information  in  rem  for  the  forfeiture  of  goods 
seized  for  a  violation  of  the  revenue  laws,  is  a  criminal  case  within  the  meaning 
of  that  clause  of  the  fifth  amendment  to  the  constitution  of  the  United  States 
which  declares  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself.^^  It  is  also  true  that  while  the  proceeding  to  enforce 
the  forfeiture  against  the  res  named  must  be  a  proceeding  in  rem  and  a  civil 
action,  yet  that  to  enforce  the  fine  and  imprisonment  must  be  a  criminal  pro- 
ceedin'g.2o  a  proceeding  in  rem  is  in  effect  a  proceeding  against  the  owner  of 
the  property  as  well  as  against  the  goods ;  for  it  is  his  breach  of  the  laws  which 


13.  The  Brig  Ann,  9  Cranch  289,  3  L. 
Kd.  734;  Miller  v.  United  States,  11  Wall. 
;^68  294,  20  L.  Ed.  135;  Dobbin's  Dis- 
tillery V.  United  States,  96  U.  S.  395,  396, 
;:4  L.  Ed.  637. 

14.  Henderson's  Distilled  Spirits,  14 
Wall.  44,  20  L.  Ed.  815,  cited  and  approved 
in  Thacher's  Distilled  Spirits,  103  U.  S. 
679,    26    L.    Ed.    535. 

15.  Forfeiture  proceedings  are  civil. — 
The  Palmyra,  12  Wheat.  1,  12,  6  L.  Ed. 
531;  Lilienthal's  Tobacco  v.  United  States, 
97  U  S.  237,  257,  24  L.  Ed.  901;  Frieden- 
stein  V.  United  States,  125  U.  S.  224,  231, 
31  L.  Ed.  736.  See  the  title  CRIMINAL 
LAW,   vol.    5,   p.   49. 

Construction  of  admiralty  rules. — Fried- 
enstein  v.  United  States,  ,125  U.  S.  224,  31 
L.   Ed.  736. 

Proceedings  against  distillers  for  for- 
feiture a  civil  suit. — In  the  case  of  Coffey 
T.  United  States,  116  U.  S.  436,  443,  29  L. 
Ed.  684,  where  §  3257  of  the  Revised  Stat- 
utes imposed  on  a  distiller  for  forbidden 
acts  the  forfeiture  of  his  distillery,  and 
also  a  fine  and  imprisonment,  the  court 
held,  on  the  authority  of  The  Palmyra,  12 
Wheat.  1,  14,  15,  6  L.  Ed.  531,  that  the 
forfeiture  was  to  be  enforced  by  a  civil 
suit  in  rem,  and  the  fine  and  imprison- 
ment in  a  criminal  proceeding.  Origet  v. 
United  States,  125  U.  S.  240,  247,  31  L. 
Ed.   743. 

Where  the  information  does  not  involve 
the  personal  conviction  of  the  wrongdoer 
for  the  offense  charged,  the  remedy  of 
forfeiture  claimed  is  plainly  one  of  a  civil 


nature;  as  the  conviction  of  the  wrong- 
doer must  be  obtained,  if  at  all,  in  another 
and  wholly  independent  proceeding.  1 
Bish.  Crim.  Law  (6th  Ed.),  §  835,  note  1; 
United  States  v.  Three  Tons  of  Coal,  6 
Biss.  371.  Dobbins's  Distillery  v.  United 
States,  96  U.  S.  395,  399,  24  L.  Ed.  637. 

16.  Origet  v.  United  States,  125  U.  S. 
240,   31    L.    Ed.    743. 

17.  Jurisdiction  of  supreme  court. — 
Rev.  Stat.,  §  699;  Pettigrew  v.  United 
States,  97  U.  S.  385,  24  L-  Ed.  1029; 
Snyder  v.  United  States,  112  U.  S.  216,  28 
L.    Ed.   697. 

18.  To  what  extent  the  proceedings  are 
criminal. — Clifton  v.  United  States,  4 
How.  242,  250,  11  L.  Ed.  957;  Snyder  v. 
United  States,  112  U.  S.  216,  28  L.  Ed. 
697. 

Application  of  rule  to  verdict. — Locke 
V.  United  States,  7  Cranch  339,  3  L.  Ed. 
364;  Clifton  v.  United  States,  4  How.  242, 
250,  11  L.  Ed.  957;  Snyder  v.  United 
States,  112  U.'  S.  216,  28  L.  Ed.  697; 
Coffey  V.  United  States,  116  U.  S.  427, 
433,  434,  29  L-  Ed.  681;  Friedenstein  v. 
United  States,  125  U.  S.  224.  231,  31  L. 
Ed.    736. 

19.  Construction  of  fifth  amendment. — 
Boyd  7'.  United   States,  116  U.  S.  616.  €40, 

29  L.  Ed.  746,  followed  in  Place  v.  Nor- 
wich, etc.,  Transp.  Co.,  118  U.  S.  468,  504, 

30  L.  Ed.   134. 

20.  Proceedings  to  enforce  fine  and  im- 
prisonment.— The  Palmyra.  12  Wheat.  1, 
14,  6  L.  Ed.  531:  Coffev  v.  United  States, 
116   U.    S.    436,   443,   29    L.    Ed.    684. 
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has  to  be  proved  to  establish  the  forfeiture,  and  it  is  his  property  which  is 
sought  fa  be  forfeited.  In  the  words  of  a  great  judge,  goods,  as  goods,  cannot 
offend,  forfeit,  unlade,  pay  duties,  or  the  like,  but  men  whose  goods  they  are.-^ 

C.  Manner  and  Sufficiency  of  Seizure — 1.  In  General. — The  modes  of 
seizure  in  courts  of  revenue  and  admiralty  must  vary.  Lands  cannot  be  seized 
as  movable  chattels  may.  Actual  manucaption  cannot  be  taken  of  stocks  and 
credits.  But  it  does  not  follow  from  this  that  they  are  incapable  of  being  seized, 
within  the  meaning  of  the  act  of  congress.  Seizure  may  be  either  actual  or  con- 
structive.^^ 

2.  The  Marshal's  Return. — The  marshal's  return  to  the  warrant  that  he 
has  seized  the  property,  and  that  he  holds  it  subject  to  the  further  order  of  the 
court,  is  a  sufficient  seizure;  the  return  need  not  describe  the  mode  of  seizure. 23 

D.  Jurisdiction  and  Venue. — Although,  in  practice,  suits  in  rem  for  for- 
feitures for  violations  of  the  internal  revenue  laws  are  more  frequently  brought 
in  the  district  court,  yet  cases  are  to  be  found  of  such  suits  originally  brought  in 
the  circuit  courts,  where  jurisdiction  was  taken  and  was  not  questioned. ^-i 

E.  Right  to  Trial  by  Jury.— \\1iere  the  seizure  is  made  on  land,  the  claim- 
ant is  entitled  to  a  trial  by  jury,  if  he  appears  and  files  an  answer  denying  the 
facts  set  forth  in  the  information. ^^  But  a  trial  by  jury  in  cases  of  seizure  upon 
land  is  not  necessary  when  there  are  no  issues  of  fact  t*  be  determined.^'' 

F.  Custody  of  Goods  Pending  Condemnation  Proceedings. — As  soon  as 
the  marshal  seizes  the  goods,  under  the  proper  process  of  the  court,  the  marshal 
is  entitled  to  the  sole  and  exclusive  custody  thereof,  subject  to  the  future  or- 
ders of  the  court.-" 

G.  Procedure  as  Dependent  on  Place  of  Seizure.— In  cases  of  seizures 
made  on  land,  under  the  revenue  laws,  the  district  court  proceeds  as  a  court  of 
common  law,  according  to  the  course  of  the  exchequer,  on  informations  in  rem, 
and  the  trial  of  issues  of  fact  is  to  be  by  jury ;  but  in  cases  of  seizures  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden,  it  proceeds  as  an 
instance  court  of  admiralty,  by  libel,  and  the  trial  is  to  be  by  the  court. ^s 

H.  Indictment,  Information  or  Libel — 1.  In  General. — For  many  years 
after  the  first  crimes  act  of  the  United  States  (act  of  April  30,  1790.  ch.  9,  § 
32)  informations  were  principally,  if  not  exclusively,  used  for  the  recovery  of 
fin'-^  and  forfeitures,  such  as  those  imposed  by  the  revenue  and  embargo  laws.2» 

21.  Proceedings  in  rem  are  in  reality  United  States,  16  Wall.  16?.  165,  21  L. 
against  the  owner.- Bovd  v.  United  Ed.  275.  See  the  title  JURY,  vol..  7,  p 
States,  116  U.  S.  616,  29  L.  Ed.  746,  quoted       754. 

with   approval    in    Place   v.    Norwich,   etc.,  26.     Miller    v.    United    States,    11    Wall 

Transp.   Co.,  118  U.   S.  468,  504,  30  L.  Ed.  268,    20    L.    Ed.    135,    distinguishing   Union 

134.      ("To   say   that   an   owner   is   not   li-  Ins.  Co.  v.  United  States,  6  Wall.  759.  18 

able,   but   that   his   vessel    is   liable,   seems  L.   Ed.  879;  Armstrong's  Foundry,  6  Wall, 

to  us  like  talking  in  riddles.")  766,  18   E.   Ed.  882. 

22.  Miller  v.  United  States,  11  Wall.  27.  Custody  of  goods  pending  forfei- 
268,   296.   20    L-    Ed.    135.  ture  proceedmgs.— Ex  parte  Hoyt,  13  Pet. 

Stocks    and    credits    are    attachable    in  279,  10  L.   Ed.   161. 
admiralty  and  revenue  cases  by  means  of  28.     Difference    between     procedure     in 

the  simple  service  of  a  notice,  without  the  cases  of  seizure  on  land  and  on  water. — 

aid     of     any     statute.       Miller     v.     United  The   Sarah,   8  Wheat.   391,  .")   L.   Ed.   644. 
States,  11  Wall.  268.  20  L.   Ed.  135.  Therefore,  if  a  libel  charges  the  seizure 

23.  Miller  v.  United  States,  11  Wall.  ^?  ^"^^'^  '^^^'^  "^^^'^  °"  Y^^^r-  when  in  fact 
268  20  L  Ed  135  '*  ^^^  made  on  land,  it  will  not  support 
"  z,'^  '   T     •  J-  1-             J                    /".   Q-  ^    verdict,    and     judgment      or      sentence 

^^'1;  A^'^i^.tT'^'le.^^?  rT.'~A^fll   '^'-       ^^^'■^""=    '^"^    mtist    be    amended    or    dis! 
United    States,    116    U.    S.    427,    433,   29    L.       hissed.      The    two    jurisdictions,    and    the 

?.....    iifi'lfT'lU'^PoT^^/A.y"'^'^  proceedings    under    them,    are    to    be    kept 

States    116  US    436,  29  L.   EcL  684.    See  entirely    distinct.      The   Sarah,    8    Wheat, 

the  title  COURTS,  vol.  4,  p.   899.  .,c,i,    5    ^     Ed.    644,    followed    in    United 

25.  3  Greenleaf  on  Evidence,  §  396;  The  States  v.   422   Casks  of  Wine    1   Pet    547 

Sarah,    8    Wheat.    391,    394,    5    L.    Ed.    644;  7  L.   Ed.  257. 

Armstrong's    Foundry.    6    Wall.    766.    769,  29.     Formerly    informations    were    prin- 

18  E.  Ed.  882:  Confiscation  Cases.  7  Wall.  cipally  used. — Ex   parte   Wilson    114  U    S 

454,    462,    19    L.    Ed.     196;      Garnharts      v.  417,  425,  29   L.    Ed.   89                     ... 
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2.  Form  and  Sufficiency  of  Information — a.  In  General. — It  is  sufficient 
if  the  information  for  a  forfeiture  for  violation  of  the  internal  revenue  laws  is 
in  substantial  compliance  with  Rule  22  of  the  Rules  in  Admiralty.  That  rule 
prescribes  regulations  for  the  form  of  informations  and  libels  of  information  on 
seizures  for  the  breach  of  the  laws  of  the  United  States  on  land  or  water;  and 
the  general  rules  of  pleading  in  regard  to  admiralty  suits  in  rem  apply  to  a  suit 
in  rem  for  a  forfeiture,  brought  by  the  United  States,  after  a  seizure  on  land.^*^ 

b.  Conformity  to  Act. — The  pleadings  in  a  proceeding  in  rem  filed  for  the  for- 
feiture to  the  United  States  of  property  seized  for  a  violation  of  the  internal 
revenue  laws  are  not  governed  by  the  uniformity  act  contained  in  §  914  of  the 
Revised  Statutes.  The  general  rules  of  pleading  in  regard  to  admiralty  suits  in 
rem  apply  to  suits  in  rem  for  a  forfeiture,  brought  by  the  United  States,  after  a 
seizure  on  land.^^ 

c.  Allegations — (1)  In  General. — An  information  to  recover  a  penalty  created 
by  statute  must  state  all  the  material  facts  and  circumstances  which  constitute 
the  offense,  so  as  to  bring  the  party  impleaded  precisely  within  the  provisions 
of  the  statute  defining  the  ofifense.^^ 

(2)  Allegation  of  Intention. — It  is  not  necessary  to  aver,  in  an  information 
filed  since  §  16  of  the  act  of  June  22,  1874,  c.  391  was  passed,  that  the  alleged 
acts  were  done  with  an  actual  intent  to  defraud  the  United  States,  where  no 
one  of  the  sections  on  which  the  counts  of  the  information  are  founded  pre- 
scribes any  intent  to  defraud  as  an  element  of  the  forfeiture  denounced  in  it. 
The  section  relates  only  to  the  duty  of  the  court,  on  a  trial  by  a  jury  or  a  trial 
without  a  jury,  to  require  or  make  a  special  and  separate  finding  as  to  the  ac- 
tual intention  to  defraud  the  United  States.-"-^ 

d.  Hozv  Objections  to  Information  Made. — Any  defect  in  the  information 
which  could  have  been  availed  of  by  demurrer,  or  by  exception,  or  by  a  motion 
to  dismiss  at  the  trial,  made  on  the  ground  of  such  defect,  or  by  a  motion  in  ar- 
rest of  judgment,  must  be  regarded  as  having  been  waived,  or  as  having  been 
cured  by  the  verdict,  where  the  record  fails  to  show  that  any  motion  in  arrest 
of  judgment  was  made;  or  that  any  motion  was  made  on  the  part  of  the  claim- 
ant to  dismiss  the  cause  for  any  defect  in  the  information.'*^ 

I.  The  Claimant  and  His  Authority  to  Interpose  the  Claim — 1.  In  Gen- 
eral.— In  suits  in  rem  in  the  nature  of  an  exchequer  information  of  seizure, 
and  on  the  exchequer  side  of  the  district  courts  of  the  United  States,  the  claim- 
ant is  an  actor,  and  is  entitled  to  come  before  the  court  in  that  character  only, 
in  virtue  of  his  proprietary  interest  in  the  thing  in  controversy :  this  alone  gives 
him  a  persona  standi  in  judicio.'^'' 

oO.    Form  and  sufficiency  of  information.  examinintr,    explaining,     and      controlling 

—The  Sarah,  8  Wheat.  ;]'J1,  o  L.   Ed.  644;  Wood's   Case,   16   Pet.   342,   359,  10   L.   Ed. 

Union    Ins.   Co.  v.  United   States,  6  Wall.  987. 

759,     765,     18     L.     Ed.     879;     Armstrong's  33.     Allegation    of   intent. — Friedcnstein 

Foundry,  6  Wall.   766,   769,  18   L.   Ed.   882;  v.    United    States.    125    U.    S.    224,    233,    31 

Morris's    Cotton,    8    Wall.    507,   511,    19    L.  L.  Ed.  I'M,  Justices  Field  and  Harlan  dis- 

Ed.   481;    Coffey  v.   United   States,   116   U.  senting. 

S.    427,   435,   29    L.     Ed.      681;      Coffey     v.  Nor  in  a  libel  of  information,  under  the 

United    States,    117    U.    S.    233,    29    L.    Ed.  67th   section  of  the  collection  act  of   1796, 

890.  c.   128,   against   goods  on   account   of  their 

31.  Coffey  V.  United  States,  117  U.  S.  differing  in  description  from  the  con- 
233.   29   L.    Ed.   890.  tents   of  the  entry,  is  it  necessary,  that  it 

32.  United  States  v.  Mann,  95  U.  S.  should  allege  an  intention  to  defraud  the 
580,  586.  24  L.  Ed.  531.  revenue.      Two    Hundred    Chests    of    Tea, 

But    in    order   to    sustain    counts    in    the  9  Wheat.  430,  6  L.  Ed.  128. 

information,   founded   on   the   acts   of   1830  34.     Coffey   v.   United   States,    116   U.    S. 

and    1832.   for   false   valuation   or   for   fail-  436,  29  L.   Ed.  684;   Friedcnstein  v.  United 

lire  to  enter,  it  is  not  necessary  that  th-y  States,  125  U.  S.  224,  230,  31  L.  Ed.  736. 

should    contain    averments    of    the    special  35.    United  States  v.  422  Casks  of  Wine, 

circumstances    of   the    examination    of    the  1   Pet.   547,   7   L.   Ed.   257. 

.rroods    and    detection    of    the    fraud   under  It  is  necessary  that  he  should  establish 

th€  authority  of  the  collector.     Buckley  v.  his   right   to   that   character,   as   a   prelimi- 

United  States,  4  How.  251,  11  L.  Ed.  961,  nary  to  his  admission  as  a  party  ad  litem, 
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2.  Interposition  of  Claim  Through  Agent. — If  the  claim  be  made  through 
the  intervention  of  an  agent,  the  agent  is,  in  hke  manner,  required  to  make  oath 
to  his  beHef  of  the  verity  of  the  claim;  and  if  necessary,  he  may  also  be  re- 
quired to  produce  and  prove  his  authority,  before  he  can  be  admitted  to  put  in 
the  claim.  If  this  be  not  done,  it  furnishes  matter  of  exception,  and  may  be 
insisted  upon  by  the  adverse  party,  for  the  dismissal  of  the' claim.^*^ 

3.  Waiver  oe  Inquiry  as  to  Interest  of  Claimant. — The  question  of  the 
claimant's  right  to  interpose  the  claim  can  only  be  made  at  an  early  stage  of 
the  proceedings.  If  the  claim  is  admitted  without  objection,  and  allegations  or 
pleadings  to  the  merits  are  subsequently  put  in,  it  is  a  waiver  of  the  preliminary 
inquiry  as  to  proprietary  interest,  and  an  admission  that  the  party  is  rightly  in 
court,  and  capable   of  contesting  the  merits.^^ 

J.  Answer — 1.  Weight  of  Answer. — In  an  information  to  obtain  a  decree 
declaring  that  certain  real  and  personal  property  seized  by  a  collector  of  in- 
ternal revenue  was  forfeited  to  the  United  States,  there  must  be  proof  to  over- 
come the  allegations  in  an  amended  and   supplemental  answer .^^ 

2.  Striking  Out  Answer. — Where,  on  an  information  for  breach  of  the 
internal  revenue  laws,  the  record  shows  that  an  answer  of  a  claimant  was 
stricken  out  by  the  court,  in  a  case  in  which  he  was  entitled  to  a  trial  by  jury, 
and  judgment  rendered  against  him  as  upon  default,  the  court  will  not  presume 
that  the  order  was  passed  for  good  cause,  unless  enough  is  shown  in  the  record 
to  warrant   such   a   conclusion.^^ 

K.  Pleas  and  Defenses. — Where  the  fraudulent  acts  and  attempts  and  in- 
tents to  defraud,  alleged  in  a  prior  criminal  information  in  rem  for  a  forfeiture 
for  a  violation  of  the  internal  revenue  laws,  and  covered  by  that  verdict  and 
judgment  of  acquittal,  embrace  all  the  acts,  attempts  and  intents  averred  in  a 
subsequent  information,  such  judgment  of  acquittal  is  a  bar.'**'  But  no  reply  or 
replication  to  the  answer  is  necessary  to  raise  an  issue  of  fact  on  the  matters 
averred  in  the  plea.^^ 

L.  Demurrer. — Nothing  is  admitted  by  the  demurrer  except  what  is  well 
pleaded  in  the  information.^^ 

M.  When  Forfeitures  Attach. — Forfeitures,  in  many  cases  of  felony,  did 
not  attach  at  common  law  where  the  proceeding  was  in  rem  until  the  offender 

capable    of    sustaining    the    litigation.     He  States   v.   422   Casks   of  Wine,   1    Pet.    547, 

is,    therefore,    in    the    regular    and    proper  550,  7  L.   Ed.  257. 

course    of   practice,    required,   in    the    first  39.    United  States  v.  One  Distillery,  174 

instance,  to  put  in   his   claim,   upon   oath,  u    g    J49    43  ^    Ed    9''9 

averring  in  positive  terms  his  proprietary  g^/  Qar^i^^.ts' t;.  United  States,  16  Wall. 

mterest;    if   he    refuses    so    to    do.    it   is    a  j.^,    01   L    Ed    ^75 

claTm"  United "staTes'  r'%-^°Cast  ^o?  ^"^  ^"^^  judiment  will  accordingly  be 

w-         -,    13  V     ^,^    ^fo     r  T      't?^     o.-r  reversed,    and    the    cause    remanded    with 

Wine,    1    Pet.    547,    549     7   ,L.    Ed.    257.  directions    to   permit   the    claimant    to   an- 

36     Interposition   of   claim   through   an  ^^^      ^^^  ^^  \^^^^   ^  ^^^.^^      Garnharts 

'^^rZ^rfFT'J!%:  ?-U   Ed.  ??7.'^      °'  -united   States.   16   Wall.   162,  21    L.    Ed. 

If  the  claim  be  admitted,  upon  his  pre-  t-.i          r    r                        •     • 

liminary    proof,    it    is    still    open    to    con-  ^O-     Plea    of    former    conviction    or    ac- 

testation,  and  by  a  suitable   exceptive   al-  auittal.— CofTcy   7^    United    States,    116    U. 

legation   in   the   admiralty,   or  by   a   corre-  S.    436,   29    L.    Ed.    6S4,   following    Gelston 

spondent  plea,   in   the   nature   of  a  plea   in  ^'-   Hoyt,  3   Wheat    245    246.  4  L.   Ed.  381. 

abatement  to  the  person  of  the  claimant,  ^^^^.^^'l^^tx^Jfr^^U^^^^^^^-     ACQUIT 

in   the  exchequer,  the  facts  of  proprietary  AND   CONVICT,  vol.   2.   p.   751. 

interest,   sufficient   to   support    the    claim,  41.     How     issue    made     upon    plea     of 

may  be  put   in   contestation,   and  formally  former      conviction. — Coffey      7'.       United 

decided.      United    States   v.    422    Casks    of  States,   116   U.   S.  427,  29  L.   Ed.  681.   See 

Wine.  1  Pet.  547.  550,  7  L.  Ed.  257.  Coffey  v.  United  States.  116  U.  S.  436,  29 

37.    Waiver  of  inquiry  as  to  claimant's  L.    Ed.    684. 

interest. — United    States    71.    422    Casks    of  42.     Effect    of    demurrer. — United  States 

Wine,    1    Pet.   547,   7   L-   Ed.   257.  v.  Mann,  95  U.  S.  580.  587,  24  L.   Ed.  531. 

Practice     where     lack     of     interest     of  Sec    the    title    DEMURRERS,    vol.    5,    p. 

claimant   appears     after    hearing. — United  313. 

10  U  S  Log— 63 
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was  convicted;  but  that  rule  was  never  applied  to  seizures  and  forfeitures  cre- 
ated by  statute  in  rem,  cognizable  on  the  revenue  side  of  the  exchequer  court. 
The  same  princii)les  apply  to  proceedings  in   rem   in  the  admiralty.-*'^ 

N.  Operation  and  Effect  of  Decree. — Where  the  forfeiture  is  made  abso- 
lute by  statute  the  decree  of  condemnation  when  entered  relates  back  to  the 
time  oi  the  commission  of  the  wrongful  acts,  and  takes  date  from  the  wrong- 
ful acts  and  not  from  the  date  of  the  sentence  or  decree.^'* 

0.  Practice  on  Appeal. — As  to  review  of  matters  of  evidence,  see  the  title 
Appeal  and  Ekkok,  vol.  1.  p.  1008.  As  to  exceptions  and  objections,  see  the 
title  Appeal  and  Error,  vol.  2.  p.  91. 

VIII.  Revenue  Officers. 

A.  Definition  and  Nature — 1.  In  General. — The  term  revenue  officer  com- 
prehends anv  persons  employed  in  the  collection  of  the  internal  revenue."*'^ 

2.  Merchant  Appraisicr. — See  the  title  Public  Officers,  vol.  10,  p.  370.^" 

B.  General  Appraiser — 1.  Cremation  of  Office. — The  office  of  general  ap- 
praiser of  merchandise  was  created  by  the  twelfth  section  of  the  act  of  congress 
approved  June  10,  1890,  commonly  called  the  customs  administrative  act.-*^  The 
power  of  congress  to  create  such  an  office  is  beyond  doubt."* ^ 

2.  The  Appraiser's  Oath. — The  appraiser  takes  an  oath  diligently  and 
faithfully  to  examine  and  inspect  such  goods,  wares,  and  merchandise  as  the 
collector  may  direct,  and  truly  to  report,  to  the  best  of  his  knowledge  and  be- 
lief, the  true  value  thereof.-^^ 

C.  Qualification,  Appointment  and  Removal — 1.  Appointment — a.  Of 
Merchant  Appraiser. — The  appointment  of  a  merchant  appraiser  is  not  one  to 
be  classified  under  the  civil  service  law;^^  nor  is  he  an  officer  of  the  United 
States,  required  to  be  appointed  by  the  president,  or  a  court  of  law,  or  the  head 
of  a  department.^2  fhe  uniform  course  of  legislation  and  practice  in  regard  to 
the  mode  of  selection  of  the  merchant  appraiser  are  entitled  to  great  weight.^^ 

b.    Of  Collector  of  Infenial  Revenue. — The  secretary  of  the  treasury,  under 


43.  When  forfeitures  attach. — Dob- 
bins's  Distillery  v.  United  States,  96  U. 
S.  395,  399,  ?A  L-  Ed.  637,  citing  The 
Palmyra,   12   Wheat.   1,  6   L.    Ed.   531. 

44.  Decree  relates  back  to  date  of 
wrongful  acts. — United  States  v.  Grundy, 
3  Cranch  337,  338,  2  L-  Ed.  459;  United 
States  V.  1960  Bags  of  Coffee.  8  Cranch 
398,  3  L.  Ed.  602;  The  Mars,  8  Cranch  417, 
3  L.  Ed.  609;  Gelston  z:  Hoyt,  3  Wheat. 
246,  311,  4  L.  Ed.  381;  Wood  v.  United 
States,  16  Pet.  342,  10  L.  Ed.  987;  Clifton 
V.  United  States,  4  How.  242,  248,  11  L- 
Ed.  957;  Caldwell  v.  United  States,  8 
How.  366,  381,  12  L.  Ed.  1115;  Hender- 
son's Distilled  Spirits,  14  Wall.  44,  56,  20 
L.    Ed.   815. 

And  it  necessarily  follows  that  neither 
the  subsequent  payment  of  the  duties  nor 
the  fact  that  the  defendant  is  an  innocent 
purchaser,  without  notice  of  the  wrong- 
ful acts  of  the  antecedent  owner,  con- 
stitutes any  defense  to  the  charge.  Hen- 
derson's Distilled  Spirits,  14  Wall.  44,  57, 
20  L.  Ed.  815,  cited  in  Thacher's  Case, 
103  U.  S.  679,  26  L.   Ed.  535. 

46.  United  vStates  v.  Fisher,  2  Cranch 
358,  2  L.   Ed.  304. 

Who  are  officers. — See  the  title  PUB- 
LIC OFFICERS,  vol.  10,  p.  370. 

The    commissioner    of   internal    revenue 


is  an  officer  in  the  department  of  the 
treasury.  Rev.  Stat.,  §  319;  Boske  v. 
Comingore,  177  U.  S.  459,  467,  44  L.  Ed. 
846. 

47.  Merchant  appraiser  a  mere  umpire. 
— See  Greely  v.  Thompson,  10  How.  22G, 
241,  13   L.   Ed.   397. 

48.  Act  creating  office  of  general  ap- 
praiser.—26  Stat.  131,  136;  Shurtleff  r. 
United  States,  189  U.  S.  311,  313,  47  L. 
Ed.    828. 

49.  Shurtleflf  v.  United  States,  189  U. 
S.   311,   313,  47   L.   Ed.  828. 

50.  Converse  v.  Burgess,  18  How.  413, 
416.    15    L.    Ed.   455. 

51.  See  the  title  PUBLIC  OFFICERS, 
vol.    10,    p.    377. 

52.  Appraiser  not  an  officer  of  United 
States.— See  the  title  PUBLIC  OF- 
FICERS, vol.  10,  p.  370. 

53.  Course    of    practice    in    appointing 

merchant   appraiser   entitled    to    weight 

Stuart  7'.  Laird,  1  Cranch  299,  309,  2  L. 
Ed.  115;  Martin  v.  Hunter,  1  Wheat.  304. 
352.  4  L.  Ed.  97;  Cohens  v.  Virginia,  6 
Wheat.  264,  418,  421,  5  L.  Ed.  257;  Cooley 
V.  Board  of  Wardens,  12  How.  299,  315, 
13  L.  Ed.  996;  Burrow-Giles  Lithographic 
Co.  V.  Sarony,  111  U.  S.  53,  57,  28  L.  Ed. 
349;  The  Laura,  114  U.  S.  411,  416,  29  L. 
Ed.  147;  Aufifmordt  7-.  Hedden,  137  U.  S. 
310,   329,   34   L.    Ed.    674. 
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Revised  Statutes,  article  3658,  could  not  appoint  a  disbursing  officer  for  the  city 
of  Washington  where  there  was  a  collector  for  the  Georgetown  district.^^  The 
appointment  of  a  collector  of  internal  revenue  may  be  shown  by  his  commission 
signed  by  the  president   and   duly   sealed. ''■"' 

c.  Of  Collector's  Clerk. — Clerks  of  the  collector  are  not  appointed  by  the 
head  of  any  department  within  the  meaning  of  the  second  section  of  article  2 
of  the  federal  constitution.'  ' 

2.  Removal — a.  Pozvcr  to  Remove — (1)  General  Appraiser. —  Under  former 
statutes  supervisors  were  empowered  by  notice  in  writing  to  suspend  any  col- 
lector of  internal  revenue  from  duty  for  fraud,  gross  neglect  of  duty,  or  abuse 
of  power,  and  it  was  his  duty  immediately  to  report  his  action  to  the  commis- 
sioner, with  his  reasons  therefor,  in  writing.^" 

(2)  Merchant  Appraisers. — The  removal,  by  the  collector,  of  one  of  the  mer- 
chant appraisers,  because  he  wished  time  given  to  obtain  more  evidence  from 
England,  and  the  substitution  of  another,  was  irregular,  and  made  the  whole 
appraisement  invalid.  These  appraisers  are  temporary  umpires  between  the 
permanent  appraisers  and  the  importers,  and  after  entering  on  their  duties  could 
not  be  removed,  either  by  the  collector  or  secretary,  without  some  grave  public 
ground  beyond  a  mere  difference  of  opinion. •'■s 

b.  Grounds  for  Removal. — Under  §  12  of  the  act  of  congress  approved  June 
10,  1890,  it  was  held  that  the  president  is  not  restricted  to  removal  for  those 
causes  alone  mentioned  in  the  statute,  but  he  may  exercise  his  general  power  of 
removal   without   such   restriction.^^ 

c.  Proceedings  for  Rempval. — Under  the  provision  that  the  general  appraiser 
may  be  removed  from  office  at  any  time  for  inefficiency,  neglect  of  duty,  or 
malfeasance  in  office,  if  the  removal  is  sought  to  be  made  for  those  causes,  or 
either  of  them,  the  officer  is  entitled  to  notice  and  a  hearing.^<^ 

d.  Injunction  against  Removal. — A  court  of  equity  will  not  restrain  by  in- 
junction  the  removal  of  a  revenue  officer.^^ 


54.  Appointment  of  disbursing  agent — 
Georgetown  district. — Under  §  3G58  of 
the  Revised  Statutes  which  allows  the 
secretary  of  the  treasury  to  appoint  a 
disbursing  agent  where  there  is  no  col- 
lector at  the  place  of  location  of  any  pub- 
lic work,  it  was  held  that  the  existence 
of  a  collector  for  the  Georgetown  dis- 
trict would  preclude  any  such  appoint- 
ment for  the  city  of  Washington  because 
§  2550  of  the  Revised  Statutes  says  that 
the  district  of  Georgetown  shall  com- 
prise all  the  "waters  and  shores"  of  the 
Potomac  river  within  the  state  of  Mary- 
land and  the  District  of  Columbia  from 
Pomonkey  to  the  head  of  the  navigable 
waters  of  that  river  in  which  Georgetown 
should  be  the  port  of  entry.  The  words 
shores  of  the  Potomac  are  broad  enough 
to  include  the  whole  of  a  city  on  those 
shores  and  within  the  other  limits  named. 
While  "waters  and  shores"  is  the  most 
common  expression,  a  district  frequently 
is  declared  to  include  towns.  P>artlett  v. 
United  States,  197  U.  S.  230,  49  L.  Ed. 
735. 

55.  How  appointment  of  internal  reve- 
nue collector  shown. — United  v'^tatcs  v. 
Jackson,   104  U.   S.  41,  26  L.  Ed.   G51. 

56.  United  States  v.  Smith,  124  U.  S. 
525,  529,  31  L.  Ed.  534,  distinguishing 
United  States  v.  Hartwell,  6  Wall.  385,  18 
L.   Ed.  '8'30. 


57.  United  States  z\  Farden,  99  U.  S. 
10,  25   L.   Ed.   267. 

58.  Illegal  removal  of  merchant  ap- 
praiser.— Greely  v.  Thompson,  10  How. 
226.  13  L.  Ed.  397,  cited  in  Oelbermann 
r.  Merritt,  123  U.  S.  356.  365,  31  L.  Ed. 
164. 

Merchant  appraiser  a  quasi  judge. — 
Rankin  z'.  Hoyt.  4  How.  327,  11  L.  Ed. 
996;  Greely  z\  Thompson,  10  How.  226, 
240,   13   E.   Ed.  397. 

Courts  look  at  laws  to  determine  le- 
gality of  removal.— Greely  r.  Thompson, 
10   How.  226,   13  L.   Ed.   397. 

Admissibility  of  secretary's  letter  to 
show  removal  of  merchant  appraiser. — 
See  Greelv  f.  Thompson,  10  How.  226  13 
L.    Ed.    397. 

59.  Grounds  for  removal  of  general  ap- 
praiser.—Shurtleff  f.  United  States,  1S9  U 
S.    311,   47    L.    Ed.   828. 

60.  Reagan  v.  United  States,  182  U.  S. 
419,  425,  45  L.  Ed.  1162;  Shurtleff  r. 
United  States,  189  U.  S.  311.  313,  47  L 
Ed.  828.  See  the  title  PUBLIC  OF- 
FICERS, vol.    10,  p.   399. 

61.  Injunction  will  not  be  issued  against 
removal  of  gauger  at  distillery. — White  v. 
P.erry,  171  U.  S.  366,  378,  43  L.  Ed.  199, 
followed  in  White  c'.  Rutler,  171  U  S 
379,  43  L.  Ed.  204.  See  the  title  PUB- 
LIC  OFFICERS,  vol.   10,  p.  398. 
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D.  Powers  and  Duties  of  Internal  Revenue  Collectors — 1.  Powers 
AFTER  Removal.: — A  collector  of  the  revenue  of  the  United  States,  after  re- 
moval from  office,  has  no  authority  to  collect  the  duties  outstanding  at  the  time 
of  his  removal,  and  which  had  accrued  while  he  remained  in  office,  but  this 
power  and  duty  devolves  upon  his  successor.''- 

2.  Duties  of  Auditor. — The  first  auditor  is  the  proper  officer  to  audit  the 
accounts  of  a  collector  of  internal  revenue."'* 

E.  Official  Bonds — 1.  Bond  of  Internal  Revenue  Collector — a.  Neces- 
sity for  Bond. — Collectors  of  internal  revenue  taxes  are  required  by  law  to  give 
bond  for  the  faithful  discharge  of  their  duties  before  entering  upon  the  duties 
of  the  office.*^'*  But  the  collector  may  be  permitted  to  discharge  the  duties  of  the 
office  for  three  months  without  such  bond,  if  the  secretary  of  the  treasury  deems 
it  safe.<55 

b.  Requisites  and  Validity. — The  bond  of  an  internal  revenue  collector  is  not 
void  because  it  does  not  state  for  what  particular  collection  district  he  is  col- 
lector, because  his  appointment  is  a  matter  of  public  record. ^^  The  direction  of 
the  commissioner  of  internal  revenue  to  execute  a  new  bond  must  be  considered 
as  that  of  the  secretary  of  the  treasury.*''^ 

c.  Liability  of  Snreties.^^ — The  obligation  of  the  sureties  cannot  be  extended 
beyond  what  they  have  in  terms  assumed. ^^  They  are  liable,  however,  for 
money  collected  under  a  hw  passed  subsequently  to  the  giving  of  the  bond.'** 
But  in  the  case  of  a  temporary  appointment,  as  the  commission  is  for  a  dif- 
ferent tenure,  unless  there  is  something  in  the  act  under  which  the  first  com- 
mission issued  showing  that  it  contemplated  a  permanent  and  continuing  re- 
sponsibility under  laws  subsequently  passed,  the  rule  is  that  the  liability  of 
sureties  must  be  strictly  confined  to  the  duties  created  by  the  acts  passed 
antecedent  to  the  date  of  the  bond.'''^  The  sureties  are  liable  only  for  money 
received  during  the  term  for  which  the  collector  was  appointed,  covered  by  the 
bond  to  which  they  are  parties,  and  not  for  the  misapplication  of  money  re- 
ceived  and   misapplied   before   or   after   that   term.'^^    They   are   also  liable    for 

62.  Sthreshley  v.  United  States,  4  70.  Liability  of  sureties  for  money  col- 
Cranch   109,  2   L.   Ed.  584.                                     lected    under    subsequent    statutes. — Soule 

Collector     liable     for    money    collected  v.    United    States,    100    U.    S.    8,    11,   25    L. 

only. — Sthreshley     v.     United      States,      4  Ed.   536. 
Cranch   169,  171,  2  L.  Ed.  584.  71.     Rule    applicable    to    temporary    ap- 

63.  Auditing  collector's  accounts. —  pointments. — United  States  v.  Powell,  14 
Soule  z:  United  States,  100  U.  S.  8,  25  L.  Wall.  493,  502,  20  L.  Ed.  726,  distinguish- 
Ed.    536.  ing  United  States  v.  Kirkpatrick,  9  Wheat. 

64.  Necessity  for  bond.— United   States       720,   730,   6    L.    Ed.   199. 

V.    Herron,   20   Wall.    251,    254,   22    L.    Ed.  Temporary      presidential       appointment 

275;   Soule  v.   United   States,   100   U.  S.  8,  revoked    by     later     appointment. — United 

25   L.    Ed.    536.  States  v.   Kirkpatrick,   9   Wheat.   720,   6   L. 

Conditions  of  bond,— Rev.  Stats.,  §3343;  Ed.  199. 

Soule    r.    United    States,    100    U.    S.    8,    25  Temporary     appointment      revoked     by 

L.   Ed.  536.  permanent   appointment. — A    second   com- 

65.  Broome  v.  United  States,  15  How.  mission,  issued  under  an  appointment  with 
143    156    14   L.   Ed.  636.  ^^^    advice    and   consent     of     the      senate, 

„'„     tt'  •■    J   C4.  4.  '  T     1      .,    inA   TT    c        operates   a   revocation   of   a   first   commis- 

66.  United  States  v.  Jackson,  104   U.  o.         •         •  i         ,  •    .         ^  \      .u 
41     ?f   T      Fd    651                                                        sion,  issued  under  an  appointment  by  the 

,    -     J-,,   n   .         .  ])resident,  which  was  to  continue  until  the 

67.  Soule  V.  United  States,  100  U.  S.  p„d  of  the  next  session  of  the  senate  and 
8,  25  L.  Ed.  536,  citing  Dugan  v.  United  „o  longer;  and  the  liability  of  the  sure- 
States,  3  Wheat.  172,  4  L.  Ed.  362;  United  jigg  j^  ^he  bond  does  not  extend  beyond 
States  V.  Kirkpatrick,  9  Wheat.  720,  6  L-  the  duration  of  the  first  commission. 
Ed.  199;  Hamilton  v.  Dillin,  21  Wall.  73,  United  States  v.  Kirkpatrick,  9  Wheat. 
22    L.    Ed.    528.  720,   6   L.    Ed.   199. 

68.  See  post,  "Bond  'of  Collector  of  72.  United  States  v.  Eckford,  1  How. 
Customs,"  VI II,  E,  2.  See  the  title  250,  11  L-  Ed.  120;  United  States  v.  Stone, 
PRINCIPAL  AND  SURETY,  vol.  9.  p.  106  U.  S.  525,  529,  27  L.  Ed.  163.  See  the 
713.  title  PUBLIC  OFFICERS,  vol.  10,  p.  .525. 

69.  United  States  r.  Hough,  103  U.  S.  Default  occurring  during  prior  term. — 
71,  26  L.  Ed.  305.  See  the  title  PUBLIC  United  States  v.  Stone,  lOG  U.  S.  525,  531, 
OFFICERS,  vol.   10,  p.   384.                                    27  L.   Ed.  163. 
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taxes  collected  which  were  long  past  due,  although  the  amount  so  paid  had  not 
then  been  returned  to  the  assessor's  office  or  passed  upon  by  him,  or  a  sworn 
return  of  the  taxpayer  been  delivered,'^^  for  ganger's  fees  collected  by  the  col- 
lector ,'^'*  and  for  taxes  which  he  collected  during  his  term,  upon  assessment  rolls 
received  during  a  prior  term,  or  for  moneys  or  stamps  on  hand  at  the  expiration 
of  a  former  term,  and  remaining  in  his  possession  at  the  beginning  of  a  new 
one;  for  the  collector  is  responsible  as  well  for  moneys  and  stamps  retained  by 
him  as  his  own  successor,  as  for  those  received  by  him  from  any  other  pred- 
ecessorJ^ 

d.  Settlement  of  Accounts. — See  the  title  Documentary  Evidence,  vol.  5,  p. 
438. 

2.  Bond  oE  Collector  of  Customs — a.  Requisites  and  Validity. — Duties  im- 
posed upon  a  collector  of  customs,  different  in  their  nature  from  those  which 
he  was  required  to  perform  at  the  time  his  official  bond  was  executed,  do  not 
render  it  void  as  an  undertaking  for  the  faithful  performance  of  those  which 
he  at  first  assumed.  It  will  still  remain  a  binding  obligation  for  what  it  was 
originally  given  to  secure."^ 

b.  Liability  of  Sureties — (1)  Beyond  Term  of  Office. — Collectors  are  often 
disbursing  officers ;  and  they  and  their  sureties  are  responsible  for  the  money 
which  a  collector  receives  from  his  predecessor  in  office;  and  also  for  money 
transmitted  to  him  by  another  collector,  upon  his  representation  and  requisition 
that  it  was  necessary  to  defray  the  current  expenses  of  his  office  and  advanced 
for  that  purpose."^  When  a  collector  of  customs  is  continued  in  office  for  more 
than  one  term,  but  gives  different  sureties,  the  liability  of  the  sureties  is  to  be 
estimated  just  as  if  a  new  person  had  been  appointed  to  fill  the  second  term."^ 

(2)  Discharge  of  Sureties. — But  an  order  of  the  secretary  of  the  treasury  re- 
quiring the  collector  to  redeem  treasury  notes  is  not  such  a  material  change  in 
the  duties,  functions  and  emplovment  of  the  collector  as  required  by  law  as  to 
discharge  the  sureties  on  the  official  bond  from  all  liability  for  his  subsequent 
official  misconduct.'^'' 

c.  Settlement  of  Accounts. — When  the  accounts  of  a  collector  are  returned 
to  the  treasury  quarterly,  and  the  date  of  the  commencement  and  expiration  of 
his  term  of  office  is  on  some  intermediate  day  between  the  beginning  and  end  of 
the  quarter,  a  restatement  and  treasury  transcript  of  his  account  up  to  the  end 
of  his  term  is  legal  evidence  in  a  suit  against  the  sureties. ^^  Such  a  restatement 
does  not  falsify  the  general  accounts,  but  arranges  the  items  of  debits  and  credits 
so  as  to  exhibit  the  transactions  of  the  collector  during  the  four  years  for  which 

73.  Payment  of  delinquent  tax  to  col-  v.  Eckford,  1  How.  250,  251,  11  L.  Ed. 
lector.— KinR   v.    United    States,    99    U.    S.       120. 

229,  25  E.   Ed.  373.  79.     Payment     of     treasury     notes     as 

74.  Liability  of  sureties  for  gauger's  change  of  duties.— By  the  act  of  1879  (1 
fees.— In  an  action  by  the  United  States  Stat.  644),  it  was  made  the  ofiicial  duty 
on  the  bond  of  a  collector  of  internal  of  the  collector  to  pay  the  public  money 
revenue,  against  the  principal  and  his  in  his  hands  to  the  order,  or  accordms'  to 
sureties,  the  sureties  are  liab'e  for  the  the  direction  of  the  officer  authorized  to 
gauger's  fees  received  by  the  collector.  ""rect  the  payment  thereof.  Payment  of 
Soule  V.  United  States,  100  U.  S.  8,  11,  treasury  notes,  therefore,  in  pursuance  of 
25    L     Ed     536  the    order    of    the    secretary   of   the   treas- 

75.'  Sureties  liable  for  taxes  collected  ':'\'  '7^'  ^^^"^'-^  '"  ^'^^  ^'"^  "^  ?'  '°'" 
^.,^:„„  4.^,.^  ^r,  r-^iio  ^^^^i,r..A  ;«  ^r-;^.^  lector  s  duty  as  such  an  officer.  Gaussen 
during    term,    on    rolls    received     n    prior  y,^;    ^  g^  ^    g.  584,  592.  24  L. 

525    sTq    27  L.   Ed    T63.''          "''  ^^'^-    ^^09.      See    ante,    "Sureties,"    VI.    M. 

76.  Effect  upon  bond  of  imposing  dif- 
ferent duties  upon   collector. — Gaussen   v.  80.      Restatement   and   treasury   account 
United    States,    97    U.    S.    584,    24    L-    Ed.  of  collector  as  evidence   against   surety.— 
1009.  Inited  States  z\   Eckford.  1    How.  250,  251, 

77.  Broome  v.  United  States,  15  How.  n  L.  Ed.  120.  See  the  title  DOCUMEN- 
TS.  14   L.   Ed.   036.  TARY  EVIDENCE,  vol.  5,  p.  440. 

Settlement    of    quarterly    accounts    not 

78.  Liability  of  sureties — Collector  ap-  conclusive. — Ignited  States  z\  Eckford,  1 
pointed    for    second    term.— United    States       How.   250.   251.    11    L.    Ed.    120. 
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the  sureties  were  responsible.^ ^  But  the  amount  charged  to  the  collector  at  the 
commencement  of  his  second  term  is  only  prima  facie  evidence  against  the  sure- 
ties.^2 

3.  Acceptance  and  Approval  oe  Bond — a.  Acceptance. — The  comptroller 
may  accept  the  sureties  or  reject  them.  He  may  call  at  any  future  time  for 
other  sureties,  if  circumstances  shall  occur,  or  information  shall  be  received, 
which  make  it  necessary  that  the  United  States  should  have  a  more  responsible 
security.  Or  he  may  call,  under  the  direction  of  the  secretary  of  the  treasury, 
for  a  new  bond.*^  He  may  decide  upon  the  sufficiency  of  the  sureties  before 
they  have  made  themselves  so,  or  after  they  have  signed  the  collector's  bond.^^ 

b.  Approval — (1)  In  General. — There  is  no  rule  which  can  be  applied  to  de- 
termine what  constitutes  the  approval  of  official  bonds.^'' 

(2)  Necessity  for  Approval. — The  approval  by  the  comptroller  is  directory 
only,  and  not  a  condition  precedent  to  give  validity  to  the  bond.**^ 

(3)  Manner  of  Approval. — The  approval  need  not  be  in  writing  if  the  statute 
does  not  require  it.^"  It  is  not  even  necessary  that  the  bond  should  be  handed 
(o  the  comptroller.  It  may  be  handed  to  an  agent  appointed  by  the  comptroller 
lo  receive  it,  or  it  may  be  put  into  the  possession  of  any  person  to  deliver  it,  or 
it  may  be  transmitted  by  mail.^^ 

4.  Indemnity. — A  mortgage  of  part  of  his  property,  made  by  a  collector  of 
the  revenue,  to  the  surety  in  his  official  bond,  to  indemnify  him  from  his  re- 
sponsibility as  surety  on  the  bond,  and  also  to  secure  him  from  his  existing  and 
future  indorsements  for  the  mortgagor  at  bank,  is  valid  against  the  United 
States,  although  it  turns  out  that  the  collector  was  unable  to  pay  all  his  debts, 
at  the  time  tiie  mortgage  was  given,  and  although  the  mortgagee  knew,  at  the 
lime  of  taking  the  mortgage,  that  the  mortgagor  was  largely  indebted  to  the 
United  States.^^ 

5.  Defenses. — In  an  action  upon  the  bond  of  a  collector  of  customs,  against 
the  principal  and  his  sureties,  for  the  failure  of  the  former  to  account  for  and 
pay  over  the  money  received  by  him  in  his  official  capacity  as  collector,  laches 
on  the  part  of  the  government  in  failing  to  assert  its  claim  against  other  sure- 
ties in  the  bond  is  no  defense. ^'^ 


81.  United  States  v.  Eckford,  1  How. 
250,  251,   11   L.   Ed.   120. 

82.  United  States  z'.  Eckford,  1  How. 
230,   251,   11    L.    Ed.    120. 

83.  Broome  v.  United  States,  15  How. 
143,    155,    14    L.    Ed.    636. 

84.  Comptroller  exercises  discretion  as 
to  time  cf  approval. —  I'ro' mc  :■.  United 
States,  15  How.  143,  155,  14  L-  Ed.  636. 

85.  Broome  z\  United  States,  15  How. 
143,  156,  14  L.  Ed.  636.  See  the  titles 
BONDS,  vol.  3,  p.  393;  PUBLIC  OF- 
FICERS, vol.   10,   p.   380. 

86.  Broome  v.  United  States,  15  How. 
143,   157,   14  L.   Ed.  636. 

Surety  dying  before  approval  by  comp- 
troller.— 'riicrcforc  if  a  surety  on  a  col- 
lector's bond  dies  before  it  is  approved 
by  the  comptroller  of  the  treasury,  it 
does  not  discharge  the  surety  from  lia- 
bility. He  is  bound  by  the  delivery  of 
the  bond  before  his  death.  Broome  v. 
United  States,  15  How.  143,  14  L.  Ed. 
036. 

Bond  effective  when  surety  and  col- 
lector part  with  it  for  transmission. — 
Broome  v.  United  States,  15  How.  143,  14 
L.  Ed.  636,  distinguished  in  United  States 
V.  Ue  Baron,  19  How.  73,  76,  15  L.  Ed. 
525.     Air.   Justice   Campbell   dissenting. 


87.  Retaining  bond  without  objection 
equivalent  to  approval. — Broome  z'.  United 
States,  15  How.  143,  155,  14  L.  Ed.  636. 
See,  also,  United  States  Bank  v.  Dand- 
ridge,   12  Wheat.   64,   6   L.   Ed.   552. 

Question  for  jury  as  to  time  collector 
parted  with  bond. — Broome  2\  United 
States,  15   How.   143,  14  L-   Ed.  636. 

88.  Broome  v.  United  States,  15  How. 
143,    155,    14    L.    Ed.    636. 

89.  United  States  z'.  Hooe,  3  Cranch  73, 
2  L.  Ed.  370.  See  the  title  INDEMNITY, 
vol.   6,  p.  902. 

90.  Laches  does  not  bar  the  United 
States  in  asserting  its  rights. — Gaussen  z'. 
United  States,  97  U.  S.  584,  24  L-  Ed. 
1009.  See  the  title  LACHES,  vol.  7,  p. 
820. 

Nor  is  it  a  defense  that  the  collector 
has  been  required  to  perform,  and  had 
performed,  duties  additional  to  those  per- 
taining by  law  to  his  office  when  the  bond 
was  made.  Gaussen  zk  United  States,  97 
U.    S.    584,   590,   24   L.    Ed.    1009. 

The  surety  upon  a  collector's  bond  is 
not  released  from  his  obligation  thereon 
because  the  collector  is,  during  his  offi- 
cial term,  required  to  receive  and  dis- 
burse large  sums  of  money  which  the  law 
f'id    not    require    him    to    receive    and    dis- 
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6.  Pleading — a.  Declaration. — A  declaration  in  an  action  on  a  collector's 
official  bond,  which  does  not  aver  anywhere  for  what  particular  collection  dis- 
trict he  was  or  had  ever  been  appointed  collector,  and  for  the  proper  discharge 
of  the  duties  of  which  the  defendants  undertook  to  be  responsible,  is  insufficient 
and  demurrable.^  ^ 

b.  Assignment  of  Breaches. — In  an  action  by  the  United  States  against  a  col- 
lector of  internal  revenue  and  his  sureties  upon  his  official  bond,  the  breach 
alleged  being  that  he  failed  to  account  for  and  pay  over  a  certain*  sum  of  pub- 
lic moneys  which  had  come  into  his  possession  as  such  collector,  the  court  may, 
where  the  defendants  had  pleaded  nil  debet,  strike  out  the  notice  of  special  mat- 
ter to  be  given  in  evidence  under  that  plea  where  it  was  matter  which  denied  the 
plaintiff's  whole  cause  of  action,  which,  consequently,  it  was  bound  to  meet  with 
its  own  evidence  in  the  first  instance,  and  which,  therefore,  the  defendants  trav- 
ersed by  the  plea  of  nil  debet,  and  the  plea  denying  the  alleged  breach  of  the 
condition  of  the  bond.^- 

7.  Judgment. — To  support  a  judgment  on  a  collector's  bond,  at  the  return 
term,  it  must  appear  by  the  record  that  the  writ  was  executed  fourteen  days  be- 
fore the  return  day.^-"^ 

P.  Deputy  Collectors — 1.  Deputy  Collectors  of  Internal  Revenue. — 
Two  contingencies  arise  when  the  deputy  collector  may  perform  the  duties  of 
the  collector  of  internal  revenue.^'* 

2.  Deputy  Collector  of  Customs. — A  collector  of  customs  is  liable  for  all 
the  acts  of  his  deputies  in  the  performance  of  their  official  duties  under  him.^-"" 
But  he  is  not  liable  for  illegal  acts  of  the  deputy,  not  within  the  actual  or  ap- 
parent scope  of  the  collector's  official  duties. ^^  To  hold  the  collector  liable  for 
such  illegal  acts  it  is  not  sufficient  that  the  deputy  collector  was  the  official 
deputy  of  the  collector.  It  must  appear  that  he  was  his  private  agent  in  this 
behalf.9' 

G.  Credits  and  Allowances — 1.  In  General. — Section  951  of  the  Revised 
Statutes  provides  that  "in  suits  brought  by  the  United  States  against  individuals, 
no  claim  for  a  credit  shall  be  admitted  upon  trial,  except  such  as  appear  to  have 


burse    as    collector.      Ggussen    v.      United 
States,  97  U.  S.  584,  591,  24  L.  Ed.  1009. 

Collector  giving  up  goods  in  bonded 
warehouse  without  payment  of  duties — 
United  States  is  not  bound  thereby. — Min- 
turn  V.  United  States.  106  U.  S.  437,  27  L. 
Ed.  208.  citing  United  States  v.  Kirkpat- 
rick.  9  Wheat.  720,  6  L.  Ed.  199;  United 
States  V.  Vanzandt,  11  Wheat.  184,  6  L. 
Ed.  448;  Dox  V.  Postmaster-General,  1 
Pet.  318,  7  L.  Ed.  160;  Hart  v.  United 
States,  95  U.   S.  316,  24  L.   Ed.  479. 

91.  United  States  v.  Jackson,  104  U.  S. 
41,    4P,.   26    L.    Ed.    651. 

92.  Striking  out  notice  of  special  mat- 
ters.— United  States  v.  Stone,  106  U.  S. 
525,   27    L.    Ed.    163. 

93.  Dobynes  v.  United  States,  3  Cranch 
241.   2    L.    Ed.    427. 

94.  First,  when  the  collectf^r  is  sick,  or 
is  temporarily  unable  to  discharge  the 
duties  of  the  office,  the  provision  is  that 
be  maj''  devolve  the  same  upon  one  of  bis 
deputies,  but  the  collector  and  his  sure- 
ties in  that  case  remain  responsible  for 
tbe  official  acts  and  defaults  of  the  deputy. 
Second,  in  case  of  a  vacancy  in  the  office 
of  the  collector,  when  the  senior  deputy 
shall  discharge  all  the  duties  of  the  col- 
lector, unless  the  secretary  of  the  treas- 
ury shall  direct  that  bis  duties  shall  be 
performed    by    some    other     one      of      tbe 


deputies,  the  enactment  being  that  the 
deputy  who  performs  the  duty  of  the  col- 
lector in  consequence  of  a  vacancy  shall 
be  entitled  to  receive  the  salary  and 
commissions  allowed  by  law  to  such  col- 
lector. Rev.  Stat..  §§  3149,  3150;  United 
States  7'.  Farden,  99  U.  S.  10,  17,  25  L. 
Ed.    267. 

95.  The  collector  is  liable  for  official 
acts  of  deputy. — Cleveland,  etc.,  Railroad 
V.  McCIung,  119  U.  S.  454,  462,  30  L.  Ed. 
465. 

96.  Deputy  collecting  carrie.'s  charges. 
— A  collector  of  customs  cannot  be  held 
liable  under  §  10  of  the  act  of  June  10, 
1880,  by  a  transportation  c^.npany  for  the 
unofficial  acts  of  his  deputy  in  receiving 
carrier's  charges,  where  the  deputy  in 
makinc  the  collection  was  acting  not  in 
bis  official  but  in  his  private  capacity. 
Cleveland,  etc..  Railroad  v.  McClung,  119 
U.   S.   454.   30   L.    Ed.   465. 

Failure  of  deputy  to  give  carrier  having 
lien,  notice  of  delivery. —  Cleveland,  etc.. 
Railro.id  r.  McCIung,  110  V  S  454  463 
:?0   U.    Kd.   465. 

Payment  of  freight  to  deouty  does  not 

render     collector    liable Cleveland,    etc., 

Railroad  ;■.  McCIung,  119  U.  S.  454  46"^' 
30   L.   Ed.  465. 

97.  Cleveland,  etc..  Railroad  z<  Mc- 
CIung. no  U.  S.  454,  30  L.   Ed.  465. 
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been  presented  to  the  accounting  officers  of  the  treasury,  for  their  examination^ 
and  to  have  been  by  them  disallowed  in  whole  or  in  part,"  save  under  certain 
circumstances.^**  This  statute  is  not  applicable  where  the  claim  itself  has  been 
allowed  by  the  proper  accounting  officer  of  the  treasury,  and  the  point  in  issue 
is  as  to  the  application  of  the  sum  so  allowed  to  one  of  two  distinct  claims  of 
the  government  against  him.^^  But  in  a  suit  against  a  collector  of  internal  reve- 
nue on  his  bond  for  a  balance  of  taxes  charged  to  him  under  the  provisions  of  § 
3218,  Rev.  Stat.,  he  is  entitled  to  a  credit  for  all  uncollected  taxes  transferred 
by  him  to  his  successor  in  office,  if  he  proves  that  due  diligence  was  used  by  him 
for  their  collection.^  The  presentation  of  such  claim  to  the  commissioner  of  in- 
ternal revenue,  and  his  rejection  thereof,  is  a  sufficient  compliance  with  the 
statute.-  While  the  certificate  of  the  commissioner  of  internal  revenue  is  a  con- 
dition precedent  to  a  credit  by  the  first  comptroller  of  the  treasury  before  suit, 
it  is  not  to  a  defense  upon  the  facts  if  a  suit  is  brought.^  But  the  collector  is 
entitled  to  credit  for  money  paid  for  giving  notices  by  advertisement  that  duties 
are  due  a.id  payable,  though  never  presented  to  the  accounting  officers.^ 

2.  Set-Offs. — In  a  suit  on  the  official  bond  of  a  collector  of  internal  revenue 
to  recover  a  balance  found  to  be  due  from  him  to  the  United  States  on  a  settle- 
ment of  his  accounts  by  the  accounting  officers,  items  of  set-off  for  his  extra 
services  and  expenses  are  properly  excluded.^ 

H.  Liability  of  Revenue  Officers — 1.  Liability  of  Collector  of  Cus- 
toms— a.  hi  General. — The  instructions  of  the  secretary  of  the  treasury,  when 
not  given  in  accordance  with  the  law,  afford  no  justification  to  the  collector  nor 
exonerate  him  from  the  payment  of  adequate  damages  for  an  injury  resulting 
from  his  illegal  acts.^  But  he  is  not  liable  to  exemplary  damages  for  acts  per- 
formed by  him  in  good  faith. '^ 

b.  for  E.raction  of  Exccssit'C  Fees. — An  action  to  recover  damages  will  lie 
against  a  collector  of  customs  for  exacting  excessive  fees  on  entries  at  the  cus- 
tom house. ^  And  upon  a  writ  of  error  brought  by  the  collector  to  review  the 
judgment  in  respect  to  the  recovery  for  such  fees,  the  supreme  court  will,  upon 
affirmance  of  the  judgment,  allow  interest  thereon  under  Rule  23,  because  sucli 
interest,  for  the  time  a  writ  of  error  is  pending,  is  really  damages  for  delay. '^ 
But  the  final  judgment  referred  to  in  §  989  is  a  judgment  as  it  stands  after  its 
affirmance  by  the  supreme  court,  and  after  the  court  below  has  rendered  such 

98.  Credits  allowed  on  trial. — Rev.  Stat.,  Collector  liable  for  damages  for  seizure 
§  951;  Railroad  Co.  v.  United  States,  101  of  goods  without  probable  cause. — United 
U.    S.    543,    548,   29    L.    Ed.    1068.                             States  v.   Morr!  ^   10  Wheat.  246,  6   L.   Ed. 

Claim    never    presented    to     accounting  314;  McLane  v.  United  States,  6  Pet.  404, 

officers,   though    proper,     not     allowed.—  8  L.   Ed.  443. 

United  States  r.  Giles,  9  Cranch  212,  3  L.  7.    Tracy  v.  Swartwout,  10  Pet.  80,  9  L- 

Ed.   70&;   Halliburton  v.   United   States,   13  Ed.   354. 

Wall.   63,   20   L.    Ed.   533;     Railroad   Co.   v.  8.    Schell   v.   Cochran,   107   U.   S.   625,  27 

United    States,    101   U.    S.    543,    548,    29    L.  L.   Ed.   543. 

Ed.    1068.  9.    Interest  upon  affirmance  of  judgment 

99.  When  §  951  not  applicable.— United  allowed.— Sci  ;i  v.  Cochran,  107  U.  S. 
States  v.    Hough,   103   U.    S.   71,   26   L.    Ed.  625,   27    L.    Ed.    543. 

305.  Case  distinguished. — In  United  States  v. 

1.  United  States  v.  Kimball,  101  U.  S.  Sherman,  98  U.  S.  565,  25  L.  Ed.  235,  all 
726,  727,  25   L.   Ed.   835.  that  was  decided  was   that  there   must  be 

2.  United  States  v.  Kimball,  101  U.  S.  ^  certificate  of  probable  cause,  under  § 
726,  728,  25  L.  Ed.  835.  9^9.  before  the  liability  of  the  government 

3.  United  States  v.  Kimball,  101  U.  S.  ^o  P^y  ^  judgment  against  a  revenue  of- 
726,  728,  25   L.   Ed.  835.  ficer    can    attach,    and    that,    where    a    cer- 

4.  Campbell  v.  United  States  107  U  S  t'^'^^te  of  probable  cause  is  made  after  the 
407,  27  L.  Ed.  592;  United  States  v.  Flan-  J"flgment  is  rendered,  the  government  is 
ders,   112   U.   S.   88,   94,   28   L    Ed    630  "°^  u^^^a               u  '"^^''^t^    ^^\^^    accrues 
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e     u  11         TT   •..'  1    o^\       \.    TT    /-.  '  on  the  judgment  before  the  making  of  the 

I      Fd   'i"4r  '  ^^^'  certificate.    In    that    case    the    government 

'  .'.        ■  had  voluntarily  paid  the  interest  which  ac- 

6.  Liability  of  collector  for  injuries  from  crued  after  the  making  of  the  certificate. 

illegal  acts.— Tracy  v.   Swartwout,   10   Pet.  Schell  v.  Cochran,  107  U.  S.  625,  627,  27  L. 

80,  9   L.    Ed.   354.  Ed.   543.  / 
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judgment  as  the  mandate  of  the  supreme  court  requires. ^^ 

c.  For  Rulings  as  to  Classification  of  Merchandise. — A  collector  is  exempted 
from  suit  by  §  25,  act  of  June  10,  1890,  in  respect  of  any  rulings  or  decisions  as 
to  the  classification  of  merchandise ;  the  duties  charged  thereon ;  the  collection 
of  any  dues,  charges,  or  duties  on  or  on  account  of  said  merchandise,  or  any 
other  matter  or  thing  as  to  which  the  importer  might  under  the  act  be  entitled 
to  appeal  from  the  decision  of  the  collector  or  other  officer,  or  from  any  board 
of  appraisers  provided  for  in  the  act;  and  its  operation  is  not  confined  to  rul- 
ings and  decisions  of  the  collector  from  which  an  appeal  lies  ultimately  to  the 
circuit  court. ^^ 

d.  Liability  unth  Respect  to  the  Medium  of  Payment  of  Duties — (1)  In  Gen- 
eral.— A  collector  is  bound  to  take  genuine  money  or  notes. ^^  If  he  receives 
treasury  notes  in  payment  for  duties,  which  were  canceled  by  him,  but  after- 
wards stolen  or  lost,  altered  and  then  received  by  him  again  in  payment  for 
other  duties,  he  is  responsible  to  the  government  for  the  amount  thereof.  ^^  And 
this  is  so  whether  the  notes  be  considered  as  money  or  only  evidences  of  debt 
by  the  treasury  department.^* 

(2)  Defenses. — The  collector  cannot  be  exonerated  from  liability  on  the 
ground  that  he  was  acting  as  bailee  and  under  the  responsibilities  of  only  the 
ordinary  diligence  of  a  depositary  as  to  the  canceled  notes.  He  did  not  receive 
them  as  a  bailee,  but  as  a  collecting  officer.  He  is  liable  for  them  on  his  bond, 
and  not  on  any  original  bailment  or  lending.^^ 

(3)  Choice  of  Remedies. — Though  the  government  still  possesses  a  remedy 
against  the  importer  for  duties  paid  in  counterfeit  or  canceled  treasury  notes, 
such  payment  not  being  valid,  yet  this  is  no  bar  if  they  choose  to  resort  to  their 
remedy  on  the  bond  of  the  collector,  for  his  official  negligence  and  wrong  in  tak- 
ing for  their  revenue  counterfeit  or  canceled  notes. ^^ 

(4)  Measure  of  Damages. — As  a  matter  of  law  the  collector  is  liable  for  all 
the  actual  damages  sustained  by  his  not  returning  the  notes  as  required  by  law 
and  official  circulars ;  or  for  not  putting  them  in  the  postoffice  so  as  to  be  re- 
turned. ^"^ 

e.  Wrongful  Detention  of  Goods — (1)  In  General. — Trespass  or  trover  will 
lie  against  a  collector  of  customs  for  refusing  to  deliver  goods  to  an  importer, 
after  the  proper  duties  thereon  have  been  paid  or  secured. ^^ 

(2)  Measure  and  Elements  of  Recovery. — The  correct  measure  of  damages 
for  seizure  and  wrongful  detention  of  goods  for  duties  is  the  value  of  the  goods 
at  time  of  levy  with  interest  from  expiration  of  the  time  of  usual  credit ;  and 
where  goods  have  been  sold  by  stipulation,  the  net  amount  of  the  sales,  after 
payment  of  duties  and  charges,  should  be  deducted  from  this.^^    But  if  the  im- 

10.  Schell  V.  Cochran,  107  U.  S.  625,  27  14.  United  States  v.  Morgan,  11  How. 
L.    Ed.    543.                                                                             154,    13    L-    Ed.    043. 

Interest  on  entry  of  judgment  below  on  15.    Collector  incurs  more  liability  than 

mandate, — Schell    v.    Cochran,    107     U.     S.  a    mere   bailee     in     receiving     counterfeit 

625,  628,  27   L.   Ed.   543.  money  for  duties.— United   States  v.   Mor- 

Interest   during   stay    of    execution    al-  gan,  11   How.  154,  13  L.  Ed.  643. 

lowed.— Schell  v.   Cochran,   107  U.   S.  625,  le.    United   States  v.   Morgan.   11   How. 

'^~8'   "W    Ed^   543.  154.    160,   13    L.    Ed.   643. 

11.  Schoenfeld  v.   Hendricks,  152  U.   S.  ,„     tt    ■..  ^    c*.  ^             at               ■.,    tt 
691,    693,   38   L.    Ed.   601.  ..V\}1'''}^\  ^^t?*,^^'o    ^'^"'■^^"'    ^^    ^'''''■ 

12.  United   States  v.   Morgan,   11    How.  ^H'   ^^'";  1'^  J/'.  ^•''-  ^'^^-     ,      .,   .,    ,  c. 
154    159    13   L    Ed    643  J^''^  determmes  amount. — United  States 


13.     Collector   liable    for   receiving    can- 


V.    Morgan,   11    How.   154,   13   L.   Ed.  643. 


celed    treasury    notes    for    duties.— United  18.    Conard  v.  Pacific  Ins.  Co.,  6  Pet.  262. 

States  V.  Morgan,  11   How.   154,   13  L    Ed.  ''^  ^^-  Ed.  392;  Tracy  v.  Swartwout,  10  Pet. 

643.  SO,    9    L.    lid.    354. 

Funds  of  collector  stolen  from  servant  Collector   retains  possession   until   duty 

on   way   to    postoffice.— United     States    v  P^i^  °^  secured.— Tracy  v.   Swartwout,   10 

Morgan,  11    How.   154,  13   L.   Ed.  643.  Pet.   80,  9  L.   Ed.   354. 

Collector  can  recover  over  against  party  19.    Conard  v.  Nicoll,  4  Pet.  291,  7  L.  Ed. 

giving  counterfeit  notes.— United  States  7'.  862;  Conard  v.  Pacific  Ins.  Co.,  6  Pet.  262» 

Morgan,   11   How.   154,   159,    13   L.    Ed.   643.  8    L.    Ed.    392. 
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porter  offers  to  give  a  bond  for  the  proper  amount,  and  the  collector  refuses 
to  accept  same,  requiring  a  bond  at  a  higher  rate,  which  the  importer  is  unable 
to  give,  the  importer  can  only  recover  nominal  damages  for  such  act,  when  he 
fails  to  notify  the  collector  of  his  inability  to  give  the  bond  at  the  higher  rate.^o 
The  best  evidence  of  damage  suffered  by  detention  of  a  vessel  is  the  sum  for 
which  vessels  of  the  same  size  and  class  can  be  chartered  in  the  market. ^i 
Though  wages  and  provisions  of  the  crew,  wharfage,  towage,  night  watchmen 
and  extra  expenses  in  heating  the  vessel  have  been  held  proper  elements  of 
damage.-- 

f.  For  Torts  of  Subordinates. — A  collector  of  customs  is  not  liable  for  wrongs 
committed  by  his  subordinates,  where  there  is  nothing  in  the  evidence  to  con- 
nect him  personally  with  any  such  wrong,  and  no  evidence  is  given  that  the  of- 
ficers in  question  were  not  competent,  or  were  not  properly  selected  for  their 
respective  positions.^^  But  the  subordinate  who  was  guilty  of  the  wrong,  if  any, 
would  undoubtedly  be  liable  personally  for  the  tort. 2-* 

2.  Ltarility  of  Internal  Revenue  Collector  for  Failure  to  Furnish 
Stamps. — A  collector  of  internal  revenue  is  not  responsible  for  any  damage  to 
tobacco  resulting  from  a  delay  in  obtaining  the  necessary  stamps  after  he  has 
made  requisition   for  them  upon  the  proper  authorities  at  Washington. ^^ 

3.  Liability  for  Safety  of  Public  Moneys. — A  collector  or  receiver  of 
public  money,  such  as  a  surveyor  of  customs,  under  bond  to  keep  it  safely  and 
pay  it  when  required,  is  not  bound  to  render  the  money  at  all  events,  but  is  ex- 
cused if  prevented  from  rendering  it  by  the  act  of  God  or  the  public  enemy, 
without  any  neglect  or  fault  on  his  part.-"  Such  collector  is  a  bailee  of  the  gov- 
ernment and  by  the  common  law  is  only  bound  to  due  diligence  and  only  liable 
for  negligence  or  dishonesty ;  but  by  the  policy  of  the  acts  of  congress  on  the 
subject  a  more  stringent  accountability  is  exacted.-" 

4.  Liability  for  A\'rongful  Seizure  of  Goods — a.  In  General. — At  common 
law,  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to  the  government,  and 
if  the  government  adopt  his  seizure,  and  the  property  is  condemned,  he  is  jus- 
tified. By  the  act  of  the  18th  of  February,  1793,  §  27,  officers  of  the  revenue 
are  authorized  to  make  seizures  of  any  ship  or  goods,  for  any  breach  of  the 
laws  of  the  United  States. ^^ 


20.  Tracy  v.  Swartwoiit,  10  Pet.  80,  9  L. 
Ed.   354. 

21.  The  Conqueror,  166  U.  S.  110,  127, 
41    L.    Ed.   937. 

22.  The  Conqueror,  166  U.  S.  110,  41  L. 
Ed.    937. 

But  whether  charges  for  keeping  a  ves- 
sel alleged  to  be  illegally  detained  by  a 
collector  of  customs  were  proper  or  not  is 
a  matter  for  the  courts  below  to  deter- 
mine in  the  exercise  of  their  best  judgment 
and  the  commissioner's  finding  will  not  be 
disturbed  by  the  supreme  court  of  the 
United  States  where  his  action  in  that  re- 
gard has  been  confirmed  by  both  the  dis- 
trict court  and  the  court  of  appeals,  al- 
though the  amount  seems  large.  The 
Conqueror.  166  U.  S.  110.  41  L.  Ed.  937. 
See  the  title  APPEAL  AND  ERROR,  vol. 
1,  p.  333.  vol.  2,  p.  1. 

23.  Robertson  v.  Sichel,  127  U.  S.  .507, 
515,  32  L.  Ed.  203,  following  Rrissac  v. 
Lawrence,  2  Blatchford  121  (detention  of 
incoming  passenger's  trunk  on  pier  for 
unreasonable  time).  See  ante.  "Deputy 
Collector  of  Customs"  VTTT,   F,  2. 

Principle  not  affected  by  fact  that  statu- 
tory action  is  given  to  importer  to  re- 
cover excessive  duties. — Rnliertson  v. 
Sichel,  127  U.  S.  507,  515,  32  L.  Ed.  203. 


24.  Robertson  v.  Sichel,  127  U.  S.  507, 
515,   32    L.    Ed.   203. 

25.  Jones  v.  Blackwell,  100  U.  S.  599,  25 
L.   Ed.  752. 

26.  United  States  f.  Thomas,  15  Wall. 
337,    21    L.    Ed.    89. 

Seizure  of  public  money  during  Civil 
War.— United  States  v.  Thomas,  15  Wall. 
337,    21    L.    Ed.    89. 

27.  Statutes  impose  greater  liability  than 
a  bailee  upon  collector. — United  States  v. 
Thomas,   15   Wall.   337,   21    L.    Ed.   89. 

Measure  of  accountability  determined  by 
bond. — United  States  v.  Thomas,  15  Wall. 
337.   21    L.    Ed.   89. 

28.  Gelston  v.  Hoyt,  3  Wheat.  246,  247, 
4    L.    Ed.    381. 

Therefore  trespass  will  not  lie  against 
a  collector  of  internal  revenue  for  im- 
properly seizing  and  carrying  away  goods 
as  forfeited,  unless  it  appears  that  the  act 
of  seizure  was  tortious  or  unauthorized. 
But  such  cannot  be  the  case  where  the  act 
of  seizure  was  made  by  the  party  as  the 
collector  of  internal  revenue  and  in  a  case 
where  it  was  his  duty  to  make  it  if  he 
really  believed  what  he  alleged,  that  the 
property  was  forfeited  to  the  United 
States.  Averill  v.  Smith,  17  Wall.  82,  21 
L.   Ed.  613. 
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b.  Grounds  for  Seizure. — A  doubt  concerning  the  construction  of  a  law  may 
t)e  good  ground  for  seizure,  and  authorize  a  certificate  of  probable  cause.-^  Like- 
wise an  attempt  to  sell  the  property  to  avoid  the  payment  of  the  internal  reve- 
nue duties  imposed  thereon  is  a  legal  cause  of  forfeiture.-^'^ 

c.  Custody  and  Control  of  Seised  Goods. — Property  seized  under  the  internal 
revenue  laws,  when  the  same  is  attached  by  the  marshal  under  judicial  process, 
remains  in  his  possession  and  is  not  in  general  delivered  over  to  the  collector, 
and  in  respect  to  all  such  property  the  rule  is  well  established  that  it  is  in  the 
custody  of  the  law  or  of  the  court,  and  that  it  is  held  by  the  marshal  as  the 
officer  of  the  court.-^^ 

d.  Necessity  for  Demand. — Judgment  in  an  action  of  trespass  against  a  col- 
lector of  internal  revenue  for  a  seizure  of  goods  will  be  reversed,  where  the 
collector  interposes  in  his  defense  probable  cause  of  seizure,  and  the  plaintiff 
never  makes  claim  of  the  defendant  for  the  property  except  by  bringing  the 
action.-^- 

e.  Pleas  and  Defenses — (1)  In  General. — A  plea,  alleging  a  seizure  for  a  for- 
feiture, as  a  justification,  should  not  only  state  the  facts  relied  on  to  establish 
the  forfeiture,  but  aver  that  thereby  the  property  became  and  was  actually  for- 
feited, and  was  seized  as   forfeited.-^-^ 

(2)  Replication  De  Injuria. — The  replication  of  de  injuria,  interposed  to  a 
special  plea,  justifying  the  seizure  and  conviction  of  property  sued  for  by  one  as 
collector  of  internal  revenue  under  an  assessment  against  the  plaintiff,  duly 
made  by  the  assessor  of  the  district  and  certified  to  him,  puts  in  issue  the  ma- 
terial averments  of  that  plea.  It  throws  upon  the  defendant  the  burden  of  prov- 
ing so  much  of  the  plea  as  constitutes  a  defense  to  the  action.-^-* 

(3)  Another  Suit  Pending. — If  a  suit  be  brought  against  the  seizing  officer, 
for  the  supposed  trespass,  while  the  suit  for  the  forfeiture  is  pending,  the  fact 
of  such  pendency  may  be  pleaded  in  abatement,  or  as  a  temporary  bar  of  the 
action.  If,  to  an  action  of  trespass  in  a  state  court  for  a  seizure,  the  seizing 
officer  plead  the  fact  of  forfeiture,  in  his  defense,  without  averring  a  lis  pen- 
dens or  a  condemnation,  or  an  acquittal  with  a  certificate  of  reasonable  cause  of 
seizure,  the  plea  is  bad ;  for  it  attempts  to  put  in  issue  the  question  of  forfeiture, 
in  a  state  court.^^ 

(4)  Effect  of  Good  Faith  on  Part  of  Officer. — If  a  revenue  officer  exceeds 
the  authority  given  him  by  statute,  he  is  liable  in  damages  for  official  acts, 
though  done  without  any  illegal  intention.^'^  But  he  cannot  be  held  liable  in  an 
action  against  him  for  an  alleged  wrongful  seizure,  where  neither  the  sender 
nor  receiver  of  the  dutiable  articles  had  any  intention  to  defraud.-^" 

(5)  Assessment  as  Defense  to  Action. — A  liability  cannot  be  fastened  upon 
the  collector  of  internal  revenue  for  the  enforcement  of  an  assessment  for  taxes 

29.  United  States  z'.  Riddle,  5  Cranch  Replication  tendering  immaterial  issue. 
311,  3  L.  Ed.  110.  See  post,  "Certificate  — Erskine  z:  Hohnbach,  14  Wall.  G13  20 
of   Probable   Cause,"  VIII,   H,   5.  L.   Ed.   745. 

30.  Averill  v.  Smith,  17  Wall.  82,  90,  21  Omission  of  essential  allegations  in  rep- 
L.    Ed.   G13.  hcation.— Erskine    v.    Hohnbach,    14    Wall. 

31.  Averill  z:   Smith,  17  \\'all.   82,  92,  21  613.  G17.  20   L.   Ed.  745. 

L.   Ed.   613.  35.    Pendency  of  suit  as  plea  in  abate- 

The   keeper  is  responsible  for  any  loss  ment     or     in     bar. — Gelston     r.    Hoyt,   3 

or  injury  which   the   goods  sustain   by  his  Wheat.   240,   247,   4   L-    Ed.   381;   Averill   r. 

neglect    or   want    of   due   care.      1    Stat,    at  Smith,  17  Wall.  82.  93.  21  L.  Ed.  613.     See 

Large,    678,    §    69;    Jennings    v.    Carson,    4  the  title  ABATEMENT,  REVIVAL  AND 

Cranch  2,  21,  2    L.    Ed.    531;     Averill     v.  SURVIVAL,  vol.   1,   p.    15. 

Smith,  17  Wall.  82,  92,  21  L.  Ed.  613.  36.     Badger   v.    Gutierez,    111    U.    S.   734, 

32.  Averill  v.  Smith,   17  Wall.  82,  21   L.  ~^J;-   K<1.  .'SI.    _               ,      ,.      . 

£d    613  Wrongful    seizure    of    shippmg    articles, 

33.  Gelston  r.  Hoyt,  3  Wheat.  246,  247,  ^J^^^Kyi^H^'''"'""'  '''  ^^  ^^  ''''  '''' 
4  L.   Ed.  381.  37    Collector   not    liable    where    neither 

34.  Erskine  v.  Hohnbach,  14  Wall.  613,  sender  nor  receiver  of  dutiable  goods  had 
20  L.  Ed.  745.  See  the  title  PLEADING,  illegal  intention.— Cnuliausen  z\  Nazro  107 
vol.   9,   p.   448.  U.    S.   215,   27   L.    Ed.   540 
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regular  on  its  face  made  by  the  commissioner  of  internal  revenue.  Of  such  an 
officer  the  law  exacts  unhesitating  obedience  to  its  process.^*  He  cannot  revise 
or  refuse  to  enforce  an  assessment  regularly  made  by  the  assessor  of  his  dis- 
trict in  the  exercise  of  the  latter's  jurisdiction.  His  duties  in  the  enforcement 
of  a  tax  assessed  are  purely  ministerial,  and  the  assessment,  duly  certified  to 
him,  is  his  authority  to  proceed,  and  constitutes  his  protection.^^ 

(6)  Necessity  for  Pleading  Justification. — The  rule  that  a  justification  to  an 
alleged  trespass,  to  avail,  must  be  pleaded,  does  not  apply  to  an  action  against 
a  collector  for  an  alleged  wrongful  seizure  and  sale  upon  an  assessment  for 
taxes,  duly  made  by  the  assessor  of  a  district.'*^ 

f.  Payment  or  Satisfaction  of  Judgment. — Where  judgment  is  recovered 
against  a  collector  in  an  action  for  damages  for  wrongful  seizure  of  property, 
and  the  collector  appeals  to  the  commissioner  of  internal  revenue,  under  §  3220 
of  the  Revised  Statutes,  for  the  payment  of  the  judgment,  it  has  been  the  uni- 
form practice  of  the  commissioner  of  internal  revenue  and  the  secretary  of  the 
treasury,  from  the  first  enactment  of  the  refunding  statute,  to  make  allowance, 
in  cases  of  this  character,  to  the  judgment  creditor,  "and  not  to  require  the  col- 
lector first  to  pay  the  same  out  of  his  own  money,  and  then  himself  to  apply  for 
repayment  from  the  public  treasury."'*^  And  an  entry  of  satisfaction  of  the 
judgment  by  the  plaintiff  simultaneously  with  the  receipt  of  the  money,  is,  in 
substance,  an  agreement  to  receive  the  money  in  satisfaction  of  his  judgment 
against  the  collector.'*^  The  payment  of  the  amount  of  the  judgment  would 
ipso  facto  satisfy  the  demand  of  the  importer  against  the  United  States  for  a 
wrongful  seizure  of  his  property  by  a  collector. ^^ 

g.  Manner  of  Testing  Nature  of  Import. — The  question  whether  an  article 
is  imported  merchandise  or  not  can  be  tested  by  no  other  remedy  than  the  filing 
of  a  libel ;  the  libellant  has  no  remedy  imder  the  customs  administrative  act  of 
June  10,  1890.44 

h.  Restitution. — In  cases  of  acquittal  in  revenue  instance  causes,  the  decree 
is  for  the  restitution  of  the  property  in  the  custody  of  the  court,  and  a  warrant 
of  delivery  is  immediately  issued.^^  Imported  goods  when  seized  and  subse- 
quently attached  by  the  marshal  are  sometimes  deposited  with  the  collector  for 
safe  custody,  and  he  must  surrender  same  to  the  owner  as  soon  as  the  goods 
are  acquitted,^^'  unless  he  is  prevented  by  act  of  the  law."*" 

5.  Certificate  of  Probable  Cause — a.  In  General. — The  act  of  March  2, 
1799  (1  Stat.  696,  §  89),  provided  as  follows:  "When  any  prosecution  shall  be 
commenced  on  account  of  the  seizure  of  any  ship  or  vessel,  goods,  wares,  or 
merchandise,  and  judgment  shall  be  given   for  the  claimant  or  claimants,  if  it 

38.  Harding  f.  Woodcock,  137  U.  S.  43,  Appeal  of  collector  considered  as  ap- 
48.  34  L.   Ed.  580.                                                     plication   for    payment    of     judgment     to 

Collector  selling  property  even  under  an  plaintiff, — United    States    v.    Frerichs,    124 

assessment   illegally  made   is  protected. —  U.  S.  315,  319,  31  L.  Ed.  471. 

Erskine  z\  Hohnbach.  14  Wall.   013,  20  L.  42.    United  States  v.  Frerichs,  124  U.  S. 

Ed.    745,    affirmed.      Haffin    v.     Mason,     15  315,  320,  31  L-  Ed.  471. 

Wail.  671,  21  L.   Ed.   190.  43.    United   States  v.  Frerichs,  124  U.  S. 

Collector      must      enforce     assessment  315,  320,  31  L.   Ed.  471. 

though   action    commenced    on    distiller's  44.    In   re   Fassett,  142  U.   S.  479,  35   L. 

bond      by     United     States. — Harding      z:  Ed.  1086,  cited  in  Schoenfeld  v.  Hendricks,. 

Woodcock,  137  U.  S.  43,  47,  34  L.  Ed.  580,  152  U.  S.  691,  694,  38  L.  Ed.  601. 

citing  and   approving    Erskine    v.     Hohn-  45.    Averill  v.  Smith,  17  Wall.  82,  92,  21 

bach,  14  Wall.  613,  20   L.   Ed.   745;   Haffin  L.    Ed.    613;    Dunlap,    Practice,    298.      See 

r.   Mason,   15  Wall.  671,  21   L.   Ed.    196.  ante,   "Restitution."    V.   N,    12. 

39.  Erskine  v.  Hohnbach,  14  Wall.  613,  46.  Averill  z:  Smith,  17  Wall.  82,  94,  21 
20    L.    Ed.    745.  L.    Ed.    613. 

40.  Harding  z.:  Woodcock,  137  U.  S.  43,  47.  Certificate  of  probable  cause — Goods 
46,  34  L.   Ed.   580.  taken  out  of  collector's  hands  by  judicial 

41.  United  States  v.  Frerichs,  124  U.  S.  process. — Averill  7-.  Smith,  17  Wall.  82,  95, 
315.   310.   31    L.    Ed.   471.  21    L.    Ed.    613. 

Repayment  of  damages  authorized  by  §  Custodian  failing  to  deliver  seized  prop- 

3220.— United  States  v.  Frerichs,  124  U.  S.  erty.— Averill  v.  Smith,  17  Wall.  82,  90,  21 
315,  319,   31  L.   Ed.   471.  L.    Ed.    613. 
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shall  appear  to  the  court  before  whom  such  prosecution  shall  be  tried  that  there 
was  a  reasonable  cause  of  seizure,  the  court  shall  cause  a  proper  certificate  or 
entry  to  be  made  thereof ;  and  in  such  case  the  claimant  or  claimants  shall  not 
be  entitled  to  costs,  nor  shall  the  person  who  made  the  seizure,  or  the  prosecutor, 
be  liable  to  action,  suit,  or  judgment  on  account  of  such  seizure  or  prosecu- 
tion."^^  And  this  provision  has  been  substantially  re-enacted  as  §  970  of  the  Re- 
vised Statutes."*^  Under  these  statutes,  the  certificate  that  there  was  reasonable 
cause  of  seizure  would  be  a  good  bar  to  an  action  commenced  after  the  decree 
of  condemnation. 5^ 

b.  Definitions  and  Distinctions — (1)  Definitions — aa.  Meaning  of  Term 
Probable  Cause. — Differences  of  opinion  existed  for  a  time  as  to  the  legal  mean- 
ing of  the  term  probable  cause,  but  it  is  settled  that  it  imports  circumstances 
which  warrant  suspicion,  and  that  a  doubt  respecting  the  true  construction  of  the 
law  is  as  reasonable  a  cause  of  seizure  as  a  doubt  respecting  the  fact.^^ 

bb.  Meaning  of  Term  Claimant. — Through  this  entire  section  the  word  "claim- 
ant" is  obviously  used  in  its  technical  sense,  to  stand  for  the  owner  of  the  prop- 
erty seized  for  a  penalty  or  forfeiture,  under  previous  sections  of  the  act.^^ 

(2)  Distinctions. — The  words  "reasonable  cause  of  seizure,"  as  used  in  the  act 
of  March  2,  1799,  and  probable  cause  mean  the  same  thing.  If  there  was  a  prob- 
able cause  of  seizure,  there  was  a  reasonable  cause,  and  vice  versa.^^ 

c.  At  IV hat  Stage  of  Proceedings  Credited. — Certificates  of  the  kind  are  never 
given  until  the  litigation  is  closed,  and,  of  course,  it  cannot  be  known  whether  it 
will  be  given  or  refused  pending  the  litigation.^^ 

d.  When  Defense  May  Be  Interposed — (1)  In  General. — This  legislation  was 
intended  to  be  confined  to  cases  where  the  collector  makes  a  seizure,  followed  by 
a  suit  or  prosecution  in  the  name  of  the  United  States  for  a  penalty  or  forfeiture 
•arising  from  an  illegal  act  of  the  persons  in  charge  of  the  vessel.^^ 

(2)  By  Supcnnsor  When  Sued  for  Acts  of  Collector. — A  certificate  of  prob- 
able cause  of  seizure  issued  to  a  collector  in  dismissing  an  information  against  a 
supervisor  of  internal  revenue  in  a  suit  against  that  officer  for  an  alleged  unlaw- 
ful seizure,  affords  complete  protection  to  the  officer.^^ 

(3)  By  District  Attorney. — And  since  it  is  generally  the  duty  of  the  district 

48.  Cerrificate  of  probable  cause  as  de-  Cranch  339,  348,  3  L.  Ed.  364;  The  Thomp- 
fense  to  wrongful  seizure. — The  San  son,  3  Wall.  155,  162,  18  L.  Ed.  55;  Averill 
Pedro,  3  Wheat.  78,  4  L.  Ed.  338;  United  v.  Smith,  17  Wall.  82,  92,  21  L.  Ed.  613. 
States  V.  422  Casks  of  Wine,  1  Pet.  547,  Or  as  the  rule  is  otherwise  expressed, 
7  L.  Ed.  257;  Stacey  v.  Emery,  97  U.  S.  probable  cause  is  such  a  state  of  facts  as 
642,  643,  24  L.  Ed.  1035;  Andreae  v.  Red-  would  lead  a  man  of  ordinary  caution  to 
field,  98  U.   S.  225,  232,  25  L.   Ed.   158.  believe,    or    to    entertain    an    honest    and 

49.  United  States  v.  Abatoir  Place,  106  strong  suspicion,  that  the  person  was 
U.   S.  160,  27  L.   Ed.  128.                ■  guilty.     Stacey  v.  Emery,  97  U.   S.  642,  24 

Provisions  of  §    970,    Revised    Statutes,  L.  Ed.  1035. 

stated. — The  Conqueror,  166  U.  S.  110,  121,  Dunlap    in    his    work    on    Practice    says 

41   L.   Ed.   937.  that   probable   cause   means   less   than   evi- 

And    Dunlap    in    his    work    on    Practice  dence    which    would    justify    a    condemna- 

says:     If  the  court  before  whom  the  cause  tion.     Averill  v.  Smith,   17  Wall.  82,  21   L. 

is  tried  shall  cause  a  certificate  or  entry  to  Ed.   613. 

be  made  that  there  appeared  to  be  a  rea-  Illustrative       cases. — Sixty       Pipes       of 

sonable    cause    of   seizure,   the   seizing   of-  Brandy,    10    Wheat.     421,     6     L.    Ed.    356; 

ficer    shall    be    protected    from    all    costs,  United  States  v.  One  Hundred  and  Twelve 

suits,  and  actions  on  account  of  the  seizure  Casks   of   Sugar,   S   Pet.   277,  s   ]_.   Ed.   944. 

and    prosecution.      Averill    v.     Smith,      17  52.    Meaning   of   term   "claimant." — The 

Wall.   82,  92,  21   L.   Ed.   613.  Conqueror,    166   U.   S.   110,   123,  41    L.    Ed. 

Charge   must   be    prosecuted     to     final  937. 

judgment.— .Averill   z'.    Smith,   17   Wall.   82,  53.     Stacey   v.    Emery,   97   U.    S.    642,    24 

91,   21    L.    Ed.    613.  L.    Ed.    1035. 

50.  .Averill  v.  Smith,  17  Wall.  82,  93,  21  54.  Andreae  v.  Redfield,  98  U.  S.  225, 
L.    Ed.    613,    following   Gelston   v.    Hoyt,   3  233,  25   L.   Ed.   15&. 

Wheat.   246,  4  L.   Ed.   3S1.  55.    The  Conqueror,   166  U.   S.   HO,   124, 

51.  Meaning  of  term  probable  cause. —       41    L.    Ed.   937. 

United  States  v.  Riddle,  5  Cranch  311,  313,  56.     Stacey  v.    Emery,   97   U.    S.    642,   24 

3    L.    Ed.    110;    Locke   v.    United    States,   7       L.   Ed.   1035. 
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attorney  of  the  United  States  to  prosecute  for  all  violations  of  the  customs  reve- 
nue laws,  or  the  internal  revenue  laws  of  the  country,  this  officer,  equally  with 
the  district  attorney  and  customs  collector,  is  entitled  to  the  protection  given 
bv  the  act.^^ 

'  (4)  By  Collector  in  Case  of  Mere  Detention  of  J'essel. — But  a  collector  is  not 
protected  by  the  certificate  of  probable  cause  mentioned  in  §  970  of  the  Revised 
Statutes  from  a  judgment  for  damages,  where  a  vessel  is  simply  detained  under 
§  2964  for  a  nonpayment  of  duties."^ 

e.  Effect  of  Malice. — The  fact  that  the  seizure  of  the  goods  was  illegal,  and 
wrongful  and  malicious,  is  immaterial.  The  question  of  malice  or  of  good  faith 
is  not  an  element  in  the  case.-^^ 

f.  Effect  of  Denial  of  Certificate. — The  decree  of  acquittal,  if  accompanied  by 
a  denial  of  such  a  certificate,  establishes  the  fact  conclusively  that  the  seizure 
was  tortious  and  that  the  owner  of  the  property  is  entitled  to  his  damages  for 
the  injury.^'^ 

g.  Restitution. — In  cases  of  acquittal  in  revenue  instance  causes,  says  Mr. 
Dunlap,  the  decree  is  for  the  restitution  of  the  property  in  the  custody  of  the 
court,  and  a  warrant  of  delivery  is  immediately  issued."^ ^ 

h.  Satisfaction  and  Discharge  of  Judgment. — Section  989  of  the  Revised  Stat- 
utes provides  that  when  a  recovery  is  had  in  any  suit  or  proceeding  against  a 
collector  for  any  act  done  by  him,  probable  cause  being  certified,  "the  amount 
recovered  shall,  upon  final  judgment,  be  provided  for  and  paid  out  of  the  proper 
appropriation   from  the  treasury.""- 

i.  Reviezv  of  Refusal  to  Grant  Certificate. — The  granting  or  the  refusal  to 
grant  the  certificate  is  not  a  final  judgment  in  the  sense  of  the  statute  which  al- 
lows writs  of  error.  The  certificate,  when  granted,  is  no  part  of  the  original 
case.     It  is  a  collateral  matter  which  arises  after  final  judgment.*'-'^ 

6.  Criminal  Liability — a.  Liability  of  Clerks  of  Collectors  of  Customs. — A 
clerk  in  the  office  of  the  collector  of  customs  is  not  liable  to  indictment  under  § 
3639  of  the  Revised  Statutes,  because  no  clerk  of  a  collector  of  customs  is 
charged  with  the  safe-keeping  of  the  public  moneys,  nor  are  such  clerks  ap- 
pointed by  the  head  of  any  department  within  the  meaning  of  §  2,  article  2,  of 
the   1   _leral  constitution.*'^ 

b.  E.vtortion  or  Oppression  by  Officers  under  Color  of  Lazv. — See  the  title 
Extortion,  vol.  6,  p.  214. 

I.  Liability  of  United  States  for  Acts  of  Officers. — See  note.^^^ 

J.  Fees  and  Compensation — 1.  Definitions  and  Distinctions. — The 
terms  "commissions''  and  "fees"  denote  a  compensation  for  a  particular  kind  of 

57.  Stacey  v.  Emery,  97  U.  S.  G42,  24  61.  Averill  v.  Smith,  17  Wall.  82,  92,  21 
L.   Ed.   1035.  L.    Ed.    613. 

58.  The    Conqueror.    1(?6    U.    S.    110,    41  Section  970  of  the  Revised  Statutes  also 

L    Ed    937      The  case  more  properly  falls  contains  the  proviso  that  the  vessel,  goods, 

within  the  "provisions  of  §  989.  wares,    or    merchandise,    be,     after      judg- 

^,       ^  ,  ,  ^-r     ^     ■  1      „.,         ment,    forthwith    returned    to    such    claim- 

The  fact  that  the  certificate  is  only  au-       ^^^  ^^  j^j^  ^  ^^.^^^  g^^^^^  ^^  Abatoir 

thorized    when    judgment   is    rendered    tor  pjj^^.^    jo6  U    S    160    "7  L    Ed    I'JS 

the  claimant   indicates  that  it  is  properly  Claimant  must  make  motion 'for  restitu- 

apphcable    only    in    cases    where    Proceed-  tion.—Averill  il  Smith,  17  Wall.  82,  21   L. 

ings   against    the    vessel    were    instituted,  ]7d     613 

upon    information    filed     by      the      United  ^^    ^"^^^   Conqueror,   166  U.   S.   110,   124, 

States,  for  a  fine  or  forfeiture  incurred  by  ^^  ^^    ^^    g.^.   Cruickshank  v.  Bidwell.  176 

the   vessel   itself.     The   Conqueror,   166   U.  jj    g    ^^^    g^     ^^  j^    g^    ^^^ 

S.   110,   121,  41   L.   Ed.  937.  gg/  United  States  t'.' Abatoir  Place,   106 

59.  Stacey  v.  Emery,  97  U.  S.  642,  24  L.  U.   S.   160,   161,  27  L.   Ed.   128. 

Ed.    1035.  64.     United    States   v.    Smith,    124   U.    S. 

60.  Ge'ston  v.  Hoyt,  3  Wheat.  246,  4  525,  531,  31  L-  Ed.  534,  reconciling  United 
L.  Ed.  381;  The  .^pollon,  9  Wheat.  362,  6  States  v.  Hartwell,  6  Wall.  385,  18  L.  Ed. 
L    Ed    111,  approved   in   Coffey  v.  United  830. 

States    116  U.   S.   436,  444,  29  L.   Ed.   684;  65.    United   States  v.  Witten,   143   U.   S. 

Averill  v.  Smith,  17  Wall.  82,  93,  21  L.  Ed.       76,  36   L.   Ed.   81.     See   the  title   PUBLIC 
C13.  •  OFFICERS,   vol.   10,  p.    432. 
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service  to  be  performed  by  the  officer,  and  are  distinguishable  from  each  other, 
and  are  so  used  and  understood  by  congress  in  the  several  compensation  acts ; 
they  are  also  distinguishable  from  the  term  emoluments,  that  being  more  com- 
prehensive, and  embracing  every  species  of  compensation  or  pecuniary  protit 
derived  from  a  discharge  of  the  duties  of  the  office.^^ 

2.  General  Rules  oe  Construction — a.  In  General. — And  the  rule  of  statu- 
tory construction  that  every  clause  in  a  statute  should  have  effect,  and  one  clause 
should  not  be  placed  in  antagonism  to  another,  was  applied  in  one  case  to  a  pro- 
vision allowing  to  collectors  of  internal  revenue  commissions  on  taxes  collected 
by  the  sale  of  tax-paid  spirits.^" 

b.  Retroactive  Constniction. — Retroactive  construction  is  to  be  avoided  when 
possible.  Acts  changing  the  compensation  of  revenue  officers  will  not  be  held 
retrospective  so  as  to  decrease  amount  of  commissions  on  previously  executed 
bonds,  if  possible.^^ 

3.  Power  of  Secretary  of  Treasury. — There  is  nothing  in  the  act  of  con- 
gress which  precludes  the  secretary  of  the  treasury  from  fixing  the  rate  of  extra 
compensation  to  be  allowed  in  advance  of  the  service  rendered,  and  if  he  does, 
it  becomes  binding  on  the  government  and  may  be  enforced  in  the  settlement 
of  accounts  thereafter.^^ 

4.  Limitation  upon  Right  to  Compensation. — Compensation  to  collectors 
of  the  customs  from  the  organization  of  the  government  to  the  present  time  has 
been  chiefly  derived  from  certain  enumerated  fees,  commissions,  and  allowances, 
to  which  is  added  a  prescribed  sum,  called  salary,  much  less  than  a  reasonable 
compensation  for  the  service  required  of  the  officer.'^  It  is  the  policy  of  the 
United  States,  in  granting  compensations  to  her  revenue  officers,  to  limit  the 
consummation  of  their  right  to  the  actual  receipts  of  money.'^^ 

5.  Customs  Officers — a.  History  of  Legislation. — The  history  of  this  legis- 
lation will  be  found  discussed  at  length  in  two  early  cases. '^^ 

b.  Collector  of  Customs — (1)  Right  to  Fees  in  Addition  to  Commissions. — 
Congress,  by  using  appropriate  words  to  manifest  such  intention,  mav  make  the 
salary  of  the  collector  his  entire  compensation.  "But  it  is  clear  to  a  demonstra- 
tion that  the  general  rule  is  the  other  way,  as  appears  from  all  the  compensation 
acts  passed  since  the  treasury  department  was  organized.  Salary  in  all  the  acts 
is  one  of  the  allowances,  but  it  will  be  found  in  every  such  act  that  fees,  com- 
missions, other  allowances,  or  percentages  are  also  included  in  the  list."'^3  g^^j- 
the  limitation  in  the  act  of  1802,  that  whenever  the  annual  emoluments,  after 
deducting  the  expenses,  exceed  a  named  sum,  the  excess  should  be  accounted 
for,  necessarily  embraced  in  the  limitation  the  fees  as  well  as  commissions  be- 
longing to  the  office,  and  would  have  embraced  also  the  fines  and  forfeitures, 
had  it  not  been  for  the  proviso  to  the  act  taking  them  out  of  the  limitation.'^ 

(2)  Right  to  Fines,  Penalties  and  Forfeitures. — The  acts  above  mentioned  do 
not  deprive  the  collector  of  his  share  in  fines,  penalties,  and  forfeitures.  He  is 
allowed  to  claim  this  share  in  addition  to  his  annual  compensation."^' 

66.  Hoyt  V.  United  States,  10  How.  100,  73.  Right  to  fees  in  addition  to  salary 
135,    1.3    L.    Ed.    348.                                                       —United   States  7'.   Lawson,   101   U.   S.   lG4i 

67.  United  States  v.  Landram,  118  U.  S.       168,   25   L.    Ed.   860. 

^^U„^''''t?^- ^^'i  ^^''  ^^'         TT     ,      o     ^         u  7*'    Fees   and   commissions   included   in 

68.  United   States  v.    Heth,    3     Cranch       limitation  of  act  of  1802.— Hoyt  v  United 

^"ci^T^-.    1    Q^?-  A/r  1-^1    TT     Q  States.   10   How.   109.   135,  13  L.   Ed.  348. 

69.  United   States  v.   Morgan,  131   U.   S.,  ir^.^   ^ ^^   u        i   •       j    •         jj-  • 

appx.  clxiv,  19  L.   Ed.  256,  25   L.   Ed.   519.       ,,!^1"  «t?nn       n    '^  ^'""^tI   '."  f^di^O"   to 

70.  1  Stat.  64,  316.  627,  786;  United  t?  ^  "no^^T  rV  o'.o^'"'^"''  ^^'*"'  ^° 
States  V.  Lawson,  101  U.  S.  164,  25  L.  Ed.       ^^^'^-   1"^'   ^^   L-   Ed.   348. 

860.  75.    Hoyt  V.  United  States,  10  How.  109, 

71.  United  States  v.  Heth,  3  Cranch  399,       13   L.   Ed.  348. 

408,   2   L.   Ed.   479.  Collector   not   entitled   to   claim   part   of 

72.  Donovan  v.  United  States.  23  Wall.  duty  upon  condemned  goods. — Hov-  v. 
383,  399,  23  L.  Ed.  104;  United  States  v.  United  States,  10  How.  109,  13  h.  Ed. 
Lawson,  101  U.   S.   164,  25   L.   Ed.   860.  348. 
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(3)  Particular  Items  Considered. — A  collector  of  customs  was  not  entitled 
under  the  act  of  March  2,  1799,  to  a  fee  for  the  oath  to  the  entry  nor  for  its 
administration,'^  or  for  the  stamp  or  certificate  on  the  invoice,'^'^  or  for  issuing 
a  certificate  or  order  to  a  storekeeper  to  deliver  examined  packages,"^  nor  is  he 
entitled  to  a  commission  for  accepting  and  paying  drafts  drawn  upon  him  by  the 
treasury  department."^ 

c.  Weigher  and  Measurer. — A  weigher  and  measurer  may  be  estopped  from 
claiming  that  his  salary  was  based  on  a  certain  amount  per  annum  as  an  abso- 
lute salary,  by  acquiescence   for  several  years  in  another  construction. ^"^ 

d.  Rate  of  Compensation  at  Nonenunicrated  Ports — (1)  In  General. — Under 
the  act  of  May  7 ,  1822,  collectors  at  the  nonenumerated  ports  could  not  receive 
more  than  $3,000  per  year.^^ 

(2)  Surveyors  of  Ports. — Surveyors  of  ports  performing  duties  of  collectors 
of  customs  in  nonenumerated  ports  are  entitled  to  a  salary  of  but  $5,000  a  year. ^^ 

6.  Intkrnal  Revenue  Collectors — a.  Accrual  of  Right  to  Compensation. — 
The  title  of  an  internal  revenue  collector  to  receive,  or  retain,  or  hold,  or  ap- 
propriate, the  commissions  as  compensation,  does  not  arise  until  he  takes  and 
subscribes  the  oath  or  afifirmation,  but  when  he  does  so,  his  compensation  is 
to  be  computed  on  moneys  collected  by  him,  from  the  time  when,  under  his 
appointment,  he  began  to  perform  services  as  collector,  which  the  government 
accepted,  provided  he  has  paid  over  and  accounted  for  such  moneys. ^^ 

b.  Commissions. — An  internal  revenue  collector  may  recover  commissions 
upon  taxes  collected  by  him  for  articles  removed  in  bond  from  his  district  to 
another.^** 

c.  Deputy  Collector  of  Internal  Revenue. — Deputy  collectors  who,  under  the 
authority  of  law,  perform  the  duties  of  a  collector,  in  consequence  of  a  vacancy 
in  the  office  of  collector,  are  entitled  to  receive  the  salary  and  commissions  al- 
lowed by  law  to  such  collector,  or  the  allowance  fixed  by  the  secretary  of  the 
treasury,  as  compensation  to  the  collector,  in  lieu  of  the  salary  and  commissions 
prescribed  by  congress. ^^ 

7.  Extra  Compensation — a.  In  General. — Revenue  officers  are  not  entitled 
to  any  extra  compensation  on  the  ground  of  extra  services  for  the  disbursement 
of  public  money,  or  the  performance  of  any  other  service,  unless  the  extra  allow- 
ance or  compensation  be  authorized  by  law.^" 

76.  Barber  v.  Schell,  107  U.  S.  617,  624,  by  them  for  articles  removed  from  one 
27   L.    Ed.   400.  district  to  a  bonded  warehouse  in  another 

77.  Barber  v.  Schell,  107  U.  S.  617,  27  district— United  States  7'.  Wilcox,  95  U. 
L.    Ed.    400.  S.   661,  24  L.    Ed.   536. 

78.  Barber  v.  Schell,  107  U.  S.  617,  27  Allowance  of  commissions  upon  col- 
L.   Ed.  400.  lection.— United  States  v.  Morgan,  131  U. 

79.  Hoyt  V.  United  States,  10  How.  109,  S..  appx.  clxiv,  19  L.  Ed.  256,  25  L.  Ed. 
13    L.   Ed.   34S.  519. 

80.  Estoppel  by  long  acquiescence  may  85.  Rev.  Stat.,  §  3150;  15  Stat.  252. 
bar  right  of  weigher.— Pray  v.  United  United  States  v.  Farden,  99  U.  S.  10,  16. 
States,  106  U.  S.  594,  27  L.  Ed.  265,  citing  25    L.    Ed.    267. 

Un'ted   States   v.    Adams,   7   Wall.   463,    19  And    though    the    law    provides    that    a 

L.   Ed.  249;  United  States  v.  Child   &  Co.,  deputy  collector  of  internal  revenue   shall 

12  Wall.  232,  20  L.  Ed.  360;  United  States  not    receive     compensation      as      collector, 

V.    Justice,    14    Wall.    535,    20    L.    Ed.    753;  when    the   latter   is    entitled   to   compensa- 

Mason   v.   United    States,   17   Wall.    67,   21  tion  for  services  rendered  during  the  same 

L.    Ed.   564.  period   of  time,  a   coLlector   suspended   for 

81.  United  States  v.  Walker,  22  How.  fraud,  and  rendering  no  services  there- 
299.   16   L.    Ed.   382.  after,    is   not   entitled   to   compensation    so 

Repeal  of  act  of  May  7,  1822. — United  as  to  exclude  the  deputy  collector  there- 
States  V.  Walker,  22   How.  299,  16   L.   Ed.  from.     United   States  v.    Farden,   99   U.   S. 

382.  10,  25   L.    Ed.    267. 

82.  Donovan  v.  United  States,  23  Wall.  86.     Revenue   officers    not     entitled     to 

383,  23  L.  Ed.  104.  extra   compensation   unless  authorized   by 

83.  United  States  v.  Flanders,  112  U.  S.  law.— United  States  v.  Shoemaker,  7  Wall. 
S8,  01,  28  L.   Ed.  630.  338,    19    L.    Ed.    80,   citing    Hoyt   v.    United 

84.  Commissions  allowed  to  collectors  States,  10  How.  109,  141,  13  L.  Ed.  348; 
of   internal   revenue   upon   taxes    collected  Converse  v.   United   States,   21   How.   463, 
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b.  Power  of  Secretary  of  Treasury  to  Make  Allowances.^^'^ — Extra  compen- 
sation has  been  authorized  by  law  to  be  allowed  collectors  of  internal  revenue  in 
the  discretion  of  the  secretary  of  the  treasury.^" 

c.  Night  Inspectors  in  the  Customs  Seixnce. — Under  §  2733,  Rev.  Stat.,  a 
night  watchman  in  the  customs  service  is  not  entitled  to  extra  compensation  al- 
though made  to  watch  all  night  without  being  excused  from  duty  on  the  fol- 
lowing nights. ^^ 

d.  Assistant  Treasurer. — An  assistant  treasurer  of  the  United  States. to  whom, 
without  prepayment  therefor,  the  commissioner  of  internal  revenue  furnishes 
for  sale  and  distribution  sealed  packages  of  adhesive  stamps,  is  not  entitled  to 
commissions  or  extra  compensation  for  selling  them  under  Rev.  Stat.,  §  3597.®^ 

e.  Extra  Conipoisation  for  Performing  Duties  of  Two  Offices. — See  the  title 
Public  Officers,  ante,  pp.  408,  410. 

f.  Estoppel. — See  the  title  Public  Officers,  vol.  10,  pp.  410,  412. 

8.  Charges  by  Collector  of  Customs  for  Rent  and  Stirage. — a.  In  Gen- 
eral.— A  collector  of  customs  is  entitled  to  retain,  under  the  fifth  section  of  the 
act  of  March  3,  1841  (5  Stat,  at  Large,  432),  a  sum  not  exceeding  $2,000  per 
annum  from  his  receipts,  as  storage  for  the  custody  and  safe-keeping  of  im- 
ported merchandise  entered  for  warehousing  and  stored  in  bonded  warehouses.^" 
And  it  also  provided  that  collectors  should  be  entitled  to  profits  from  rent  and 
storage  when  the  sums  so  received  from  that  source  in  any  year  do  not  in  the 
aggregate  exceed  $2,000,  but  if  the  aggregate  sum  received  from  that  source  ex- 
ceeds $2,000,  it  must  be  paid  into  the  treasury. ^^  And  these  sums  may  be  re- 
covered by  officers  of  nonenumerated  ports  as  well  as  by  the  incumbents  of 
larger  offices.^- 

b.  Recovery  Back  of  Such  Items  Paid  into  Treasury. — The  payment  of  these 
items  into  the  treasury  under  the  peremptory  order  of  the  commissioner  of  cus- 
toms cannot  be  regarded  as  voluntary  in  the  sense  that  the  party  making  them 
is  thereby  precluded  from  maintaining  an  action  to  recover  back  so  much  of  the 
money  paid  as  he  is  entitled  to  retain. ^^^ 

9.  Exceptions   and   Objections.''^ — Objections    and    exceptions    cannot    be 


478.  16  L.  Ed.  192.  See,  also,  Stansbury 
z'.  United  States,  8  Wall.  33,  19  L.  Ed. 
31.5;  Hall  v.  United  States,  91  U.  S.  559, 
564.  23  L.  Ed.  446.  See  the  title  PUBLIC 
OFFICERS,  vol.   10,   p.   406. 

Collector  could  not  recover  on  a  quan- 
tum meruit  or  otherwise  for  disbursements 
made  for  building  a  custom  house  and 
marine  hospital  at  the  port  where  he  was 
collector.  United  States  v.  Shoemaker,  7 
Wall.   338,   19    L.    Ed.    SO. 

Set-offs  for  extra  services  and  expenses 
excluded.— See  the  title  PUBLIC  OF- 
FICERS, vol.    10,   p.  408. 

Collector  purchasing  supplies  for  light- 
house.—See  the  title  PUBLIC  OFFI- 
CERS,  vol.    10,   p.   409. 

86a.  See  the  title  PUBLIC  OFFICERS, 
vol.    10,    p.    408. 

87.  Hall  v.  United  States,  91  U.  S.  559, 
23  L.  Ed.  446;  United  States  v.  Morgan, 
131  U.  S.,  app.x.  clxiv,  19  L.  Ed.  256,  25  L. 
Ed.    519. 

88.  United  States  v.  Garlinger,  169  U. 
S.   316,   42    L.    Ed.    762. 

89.  Folger  v.  United  States,  103  U.  S. 
30,  26   L.   Ed.  364. 

90.  United  States  v.  Macdonald,  5  Wall. 
647,  18  L.  Ed.  512,  citing  United  States  v. 
Walker,  22   How.  299,   16  L'.   Ed.  382. 

10  U  S  Enc— 64 


91.  United  States  r.  Walker,  22  How. 
299,  16  L.  Ed.  382,  cited  in  Donovan  v. 
United  States,  23  Wall.  383,  400,  23  L.  Ed. 
104;  United  States  v.  Lawson,  101  U.  S. 
164,   165,  25   L.    Ed.   860. 

92.  Donovari  v.  United  States,  23  Wall. 
383,  404,  23  L.  Ed.  104;  United  States  v. 
Macdonald,  5  Wall.  647,  659,  18  L.  Ed.  512; 
S.  C,  2  Clifif.  270,  282;  United  States  v. 
Ellsworth,  101  U.  S.  170,  172,  25  L.  Ed. 
862. 

Collectors  of  nonenumerated  ports — 
Basis  of  settlement  of  charges  for  rent  and 
charges. — United  States  v.  Walker,  22 
How.    299,    16    L.    Ed.   382. 

What  charges  to  be  included  in  col- 
lector's quarter — Yearly  account. — United 
States  7'.  Macdonald,  5  Wall.  647,  656,  18 
L.  Ed.  512;  Donovan  v.  United  States,  23 
Wall.  383,  400,  23   L.   Ed.   104. 

Collector   of   nonenumerated   port   may, 

in  no  case,    retain    more     than     $2,000 

United  S*ates  v.  Walker,  22  How.  299,  313, 
16  L.  Ed.  382;  Donovan  v.  United  States. 
23    Wall.   383,   400,   23    L.    Ed.    104. 

93.  United  States  v.  Ellsworth,  101  U. 
S.  170,  25  L.  Ed.  862,  citing  United  States 
V.  Lawson,  101  U.  S.  164,  25  L.  Ed.  860. 

94.  See  the  title  APPEAL  AND  ER- 
ROR, vol.   2,  p.  83. 
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taken  for  the  first  time  on  appeal  to  the  allowance  of  excessive  compensation,^^ 
or  to  the  allowance  of  particular  items  of  compensation.-'" 

10.  Evidence. — An  adjusted  account  showing  the  exact  amount  finally  al- 
lowed an  internal  revenue  collector  by  the  treasurer  is  conclusive  evidence  on 
that  question.^" 

11,  Recovery  Back  of  Involuntary  Payments. — Where  a  collector  of  cus- 
toms pays  into  the  treasury  moneys  to  which  he  is  lawfully  entitled  as  a  part  of 
the  fees  and  emoluments  of  his  office  under  the  peremptory  orders  of  the  com- 
missioner of  customs,  he  may  recover  them  back  in  a  suit  against  the  United 
States,  because  such  payments  are  not  voluntary.''^ 

K.  Rules  and  Regulations — 1.  In  General. — The  internal  revenue  law  is 
very  specific  in  the  details  of  that  which  is  necessary  to  prevent  fraud,  especially 
in  regard  to  the  tax  on  whiskey  and  tobacco,  and  it  was  still  found  necessary  to 
authorize  the  bureau  which  had  charge  of  the  collection  of  that  tax  to  prescribe 
regulations  for  conducting  the  business  of  making  and  selling  whiskey,  and  to 
adopt  forms  of  reports  in  the  information  which  it  must  receive  from  the  offi- 
cers engaged  in  collecting  the  tax,  and  the  parties  who  should  pay  the  tax.^^ 

2.  Of  Secretary  of  the  Treasury — a.  Meaning  of  "Regulations  Prescribed 
b\  Laii'." — The  regulations  prescribed  by  the  secretary  of  the  treasury,  under  a 
power  given  to  him  by  the  9th  section  of  the  act  of  1832.  are  also  "'regulations 
prescribed  by  law."^ 

b.  Regulations  Must  Be  Reasonable. — While  the  general  rule  is  that  the  regu- 
lations by  the  treasury  department  must  be  reasonable,^  that  department  has  au- 
thority to  make  regulations  with  regard  to  charges  of  storage  and  cartage  on 
packages  sent  to  the  appraisers'  stores  for  examination  or  appraisement,^  or 
with  regard  to  the  custody  and  control  of  records  in  the  office  of  the  collectors 
of  internal  revenue."* 

3.  Of  Commissioner  of  Internal  Revenue. — A  regulation  prescribed  by  the 
commissioner  of  internal  revenue,  which  requires  rectifiers  to  file  with  the  col- 
lector statements  describing  all  casks  and  packages  that  they  propose  to  empty 
in  order  to  rectify  the  liquor  in  them,  is  a  reasonable  one  and  within  the  purview 
of  the  power  conferred  on  such  officer.^ 

4.  Effect  of  Regulations  in  Contravention  of  Statutes — a.  In  General. 
— A  regulation  of  a  department  cannot  repeal  a  statute." 

b.  Of  Commissioner  of  Internal  Revenue. — The  rules  and  regulations  which 
the  commissioner  of  internal  revenue  is  authorized  by  §  2  of  that  act  (15  Stat. 

95.  United  States  v.  Morgan,  131  U.  S.,  the  treasury  department  are  reasonable 
appx.   clxiv,  19   L.   Ed.  256.  25   L.   Ed.   519.       and   proper. 

See  the  title  APPEAL  AND  ERROR,  vol.  3,     Regulations   with   regard   to   cartage 

1,  p.  33.3.  and  storage  of  packages. —  Kennedy  v.  Ma- 

96.  Urted  States  v.  Morgan,  131  U.  S.,  gone,  158  U.  S.  212,  39  L.  Ed.  954.  citing 
appx.  clxiv,  19  L.  Ed.  256,  25  L.  Ed.  510.  Rev.   Stats.,   §   2989. 

97.  United  States  r.  Morgan  131  US.  4  ^^^^^  ,,  Comingore,  ITT  U.  S.  459, 
appx.   clxiv,   19    L.    Ed.   256,   25    L.    Ed     519.  ^^   ^    g^    g^g 

98.  United  States  v.   Lawson,   101    U.   b.  ^     a^u     i      •     t>,-  *-ii   a   c    ■    ,.      1^0   t-    c 
164.  25  L.  Ed.  860;  United  States  v.  Ells-  5.    Thachers  Distilled  Spirit..  lOo  b.  S. 
worth,  101  U.  S.  ITO,  25  L.  Ed.  862;  United  ^'9-  26  L.   Ed.   53d               •      ,  ,      n,        ,  , 
States  V.  Edmondston,  181  U.  S.  500,  509,  Rectifiers  may  be  required  to  file  state- 
4'    L    Ed    9T1  ment    or    notice    giving    number    of    casks, 

'collector   ordering  payment   of  all  fees  etc.,  he  proposes  to  empty  for  purpose  of 

into    treasury.-Unifed    States   v.    Lawson,  '^ftl^y'^g-  «.t<^--Thacher  s  Distilled  Spirits, 

101    U.    S.    1G4.   25    L.    Ed.    860.  103  U.   S.   6,9,  26  L.   Ed.  d3o. 

99.  Thacher's  Distilled  Spirits,  103  U.  Regulations  for  inspection  of  cigars.— 
S.   679,   681.   26   L.   Ed.   53.5.  Ludloff  v.   United  States,  108  U.  S.  1T6,  27 

1.    Meaning  of  phra.      "regulations  pre-       L.  .  Ed.    693      citing     Thacher_^s      Distilled 
scribed  by  law.'-Aldridge  v.  Williams,  3       Spirits,  103  U.   S.,  679,  26   L.   Ed.  53o. 
H  1    11   L    Ed    469  Removal  of  spirits  from  warehouse  for 

2.'''Regulations  must  be  reasonable.-It  Vl'^,'',Tt'''l-~~7^}"TTT  Va'^II^  ^''^"' 

was  held  in  Auffmordt  v.  Hedden,   137  U.  ^^-^  U.  S.  4,1,  4.6,  3o  L.  Ed.  1084^ 

S.  310,  34  L.  Ed.  674,  that  the  regulations  6.    Merritt  v.  Cameron,  137  U.  S.  542,  34 

of  1884  prescribed  in  the  instructions  from  L.   Ed.   772. 
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125)   to  prescribe,  may  aid  in  carrying  the  law  into  exec  ition ;  but  they  cannot 
change  its  positive  provisions." 

c.  Of  the  Secretary  of  the  Treasury. — The  secretary  of  the  treasury  cannot  by 
his  regulations  alter  or  amend  a  revenue  law.  All  he  can  do  is  to  regulate  the 
mode  of  proceeding  to  carry  into  effect  what  congress  has  enacted.  That  is  not 
the  office  of  a  treasury  regulation.^  Nor  does  the  power  of  the  secretary  to  pre- 
scribe rules  and  regulations  authorize  him  to  impose  a  duty  not  provided  for  by 
congress.^ 

5.  Effe;ct  of  Failure;  to  Comply  with  Regulations. — Regulations  pre- 
scribed by  the  president  and  by  the  heads  of  departments,  under  authority 
granted  by  congress,  may  be  regulations  prescribed  by  law,  so  as  lawfully  to 
support  acts  done  under  them  and  in  accordance  with  them,  and  may  thus  have, 
in  a  proper  sense,  the  force  of  law.^*^  But  it  does  not  follow  that  a  thing  re- 
quired by  them  is  a  thing  so  required  by  law  as  to  make  the  neglect  to  do  the 
thing  a  criminal  offense  in  a  citizen,  where  a  statute  does  not  distinctly  make  the 
neglect  in  question  a  criminal  offense.^ ^ 

6.  Instructions. — It  is  not  error  in  an  action  to  recover  an  alleged  excess  of 
custom  duties  paid  under  protest,  to  refuse  to  charge  the  jury  "that  the  statute 
empowers  the  secretary  of  the  treasury  to  establish  rules  and  regulations,  not 
inconsistent  with  the  laws  of  the  United  States,  to  secure  a  just,  faithful  and  im- 
partial appraisal  of  all  merchandise  imported  into  the  United  States,"  where  it 
appears  that  the  court  substantially  so  ruled  in  its  remarks  on  the  denial  of  the 
motion  to  direct  a  verdict  for  the  defendant ;  and  it  has  ruled  nothing  to  the  con- 
trary in  its  charge  to  the  jury.^^ 

L.  Presumptions.^^ — Every  presumption  is  in  favor  of  the  correctness  of 
the  collector's  action, i**  and  of  that  of  the  secretary  of  the  treasury. ^^  This  pre- 
sumption in  favor  of  official  action  may  be  invoked  to  sustain  the  rulings  of  ap- 
praisers as  being  in  accordance  with  the  rules  and  regulations  established  by  the 
secretary  of  the  treasury.^'' 


7.  United  States  v.  200  Barrels  of 
Whiskey,  95  U.   S.   571,  24  L.   Ed.   491. 

8.  Regulations  of  secretary  of  treasury 
cannot  alter  law. — Morrill  v.  Jones,  106  U. 
S.  466,  467,  27  E-  Ed.  267;  Campbell  v. 
United  States,  107  U.  S.  407,  27  L.  Ed.  59\! 
(regulations  as  to  ascertainment  of  draw- 
back). See,  also,  Merritt  v.  Welsh,  104  U. 
S.    694,   26    L.    Ed.    896. 

Accordingly,  it  was  held  in  Morrill  7'. 
Jones,  106  U.  S.  466,  467,  27  L.  Ed.  267, 
under  §  2505  of  the  Revised  Statutes, 
which  provided  that  live  animals  specially 
imported  for  breeding  purposes  from  be- 
yond the  seas  should  be  admitted  free  of 
duty,  upon  proof  thereof  satisfactory  to 
the  secretary  of  the  treasury  and  under 
such  regulations  as  he  might  prescribe, 
that  he  had  no  authority  to  prescribe  a 
regulation  requiring  that,  before  admit- 
ting the  animals  free,  the  collector  should 
be  satisfied  that  they  were  of  superior 
stock,  adapted  to  imnroving  the  breed  in 
the  United  States.  Cited  in  United  States 
V.  Eaton,  144  U.  S.  677,  687,  36  L.  Ed. 
591. 

9.  P.alfour  v.  Sullivan,  19  Fed.  Rep.  578, 
reaffirmed  without  opinion,  30  L.   Ed.  962. 

10.  United  States  v.  Eaton,  144  U.  S. 
677,  688,  36  L.  Ed.  591,  quoted  in  Tn  re 
Kollock,  165  U.  S.  526,  536,  41  L.   Ed.  813. 

11.  Accordingly  it  is  held  that  a  statute 
which  authorizes  a  commissioner  of  in- 
ternal revenue  to  provide  necessary  rules 


and  regulations  for  carrying  an  act  into 
efifect,  does  not  authorize  him  to  make  it 
a  criminal  ofifense  for  failure  of  any  one 
to  perform  the  acts  required  by  law. 
United  States  v.  Eaton,  144  U.  S.  677,  36 
L.  Ed.  591,  cited  and  approved  in  In  re 
Kollock,  165  U.  S.  526.  533,  41  L.  Ed.  813. 
Failure  of  dealer  in  oleomargarine  to 
keep  book,  etc.— United  States  v.  Eaton, 
144  U.   S.   677,  686,  36  L.    Ed.   591. 

12.  Instructions  as  to  power  of  secre- 
tary to  prescribe  regulations.— Hedden  v. 
Iselin,  142  U.  S.  676,  35  L.  Ed.  1155,  citing 
Aufifmordt  v.  Hedden,  137  U.  S.  310,  34 
E.    Ed.   674. 

13.  See  the  titles  PRESUMPTIONS 
AND  BURDEN  OF  PROOF,  vol.  9,  p. 
632;  PUBLIC  OFFICERS,  vol.  10,  p.  421. 

14.  Presumption  as  to  correctness  of 
collector's  acts. — Hcrrman  v.  Robertson, 
152  U.  S.  521,  38  L.  Ed.  588,  citing  Arthur 
7'.  Fox,  108  U.  S.  125.  27  L.  Ed.  675; 
Arthur  v.  Unkart,  96  U.  S.  118,  24  L  Ed. 
768. 

15.  .\rthur  zk  Unkart,  96  U.  S.  118,  24 
L.  Ed.  768.  See  the  title  PUBLIC  OF- 
FICERS, ante,  p.  363. 

16.  Origet  v.  Redden,  155  U.  S.  228,  39 
L.  Ed.  130. 

Board  of  appraisers  vested  with  quasi 
judicial  character. — Earnshaw  v.  United 
States,  146  U.  S._  60,  36   E   Ed.   837. 

General  appraiser. — The  presumption  is 
that  a  general  appraiser,  acting  in  the  dis- 
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IX.  Stamp  Taxes. 

A.  Introductory. — Under  former  United  States  revenue  laws,  requiring 
bank  checks,  drafts,  and  other  documents  to  be  stamped,  many  interesting  ques- 
tions arose  as  to  the  vaHdity,  etc.,  of  such  documents  when  not  stamped  as  pro- 
vided by  law.  But  these  statutes  have  since  been  repealed." 

B.  General  Construction  of  Stamp  Acts. — If  there  is  a  doubt  as  to  the 
liability  of  an  instrument  to  taxation,  the  construction  is  in  favor  of  the  ex- 
emption. ^^ 

C.  Application  of  War  Revenue  Act  to  Sales  at  Exchanges. — The  war 
revenue  act  of  1898,  imposing  taxes  upon  the  sales  of  any  products  or  merchan- 
dise "at  any  exchange  or  board  of  trade,  or  other  similar  place."  etc.,  covered 
sales  made  at  the  Chicago  Union  Stock  Yards,  because  this  is  a  "similar  place" 
to  an  exchange  or  board  of  trade  within  the  meaning  of  the  statute. ^^ 

D.  Shifting  Burden  of  Tax. — The  war  revenue  act  of  June  13,  1898,  c.  448, 
does  not  forbid  the  express  company  from  shifting  the  burden  of  the  stamp  tax 
on  the  shipper  by  an  increase  of  rates  which  are  not  in  themselves  unreason- 
able.2o 

E.  Constitutionality  of  Stamp  Acts — 1.  War  Revenue  Act  oe  1898. — 
The  war  revenue  act  of  1898,  laying  a  stamp  tax  on  sales  or  agreements  to  sell, 
was  upheld  both  over  an  objection  that  it  was  a  direct  tax  and  therefore  sub- 
ject to  the  rule  of  apportionment,^!  and  also  over  an  objection  that  it  interfered 
with  and  obstructed  the  internal  commerce  of  the  states. ^^ 

2.  Tax  on  Instruments  Used  in  Exercise  oe  Governmental  Functions. 
— The  means  and  instrumentalities  employed  by  a  state  to  carry  into  operation 
the  powers  granted  to  it  are  not  subject  to  the  documentary  stamp  taxes  required 
by  the  federal  statutes.-^ 

3.  Direct  Ta:xation. — A  stamp  tax  on  a  memorandum  or  contract  of  sale  of 
a  certificate  of  stock  falls  within  the  class  of  duties,  imposts  and  excises  under 
§  8,  article  1,  of  the  constitution,  and  is  not  a  direct  tax  on  property.  Taxes  of 
this  sort  have  been  repeatedly  sustained  by  the  supreme  court  and  distinguished 
from  direct  taxes  under  the  constitution. ^^ 

charge  of   his   duty,  upon   a   subject    over  22.    Requirernent  as  to  memorandum  no 

which  jurisdiction  is  given  him,  has  acted  interference   with   state    contract     laws. — 

rightly.     Muser  v.   Magone,  155  U.   S.  240,  Nicol   v.   Ames.   173   U.    S.    509,   43   L.    Ed. 

39    L.    Ed.    135.  780. 

17.     See    3    Federal    Statutes    Annotated.  ^  23.    Ambrosmi  v.   United   States    187   U. 

,j.g9  S.  1,  47  L.   Ed.  49,  citing  The  Collector  v. 

'is/United  States  v.  Isham.  17  Wall.  496,  Day,  11  W^ll.  113,  20  L.  Ed.  122.     See  the 

.504,    21    L.    Ed.    728.      See,    generally,    the  title    lAXAllON.                       _ 

title   TAXATION  Bonds  required  under  Ilhnois  dram  shop 

,„     ,r.     ,         .*  '       ,-.o  TT    c    lifxr,    ^o  T  act    not     taxable. — ^.^.mbrosini     v.      United 

19.^  Nicol  V.  Ames,  1.3   U.   S.   .509,  43  L.  g^^^^^^    ,^7   U     ^    j_   4^   ^    j,^j    43 

Ed.  786.  1       r       u  i.u  24.    Stamp  tax  on  memorandum  or  con- 

War  revenue  act  covers  sales  for  both      ^^^^^   ^j    J^^    ^j    ^^^^^    ^^^   ^j^^^^   ^^^  _ 

immediate   and   future   dehvery.-Nicol    v.  Thomas  v.   United   States,   192   U.   S.   363. 

Ames,  1<3  U.  S.  509,  43  L.  Ed.   /86.  ^g    ^     g^     ^g^^    ^1^.;^^^    Hylton    v.    United 

20.  American  Express  Co.  v.  Michigan,  States,  3  Dall.  171,  1  L.  Ed.  556  (a  tax  on 
177  U.  S.  404,  44  L.  Ed.  823,  followed  in  the  use  of  carriage);  Nicol  v.  Ames,  173 
Crawford  v.  Hubbell,  177  U.  S.  419,  44  L.  XJ.  S.  509,  43  L.  Ed.  786  (on  sales  at  ex- 
Ed.    829.  changes  or  boards  of  trade);  Knowlton  v. 

21.  Tax  on  exchange  sales  or  agree-  Moore,  178  U.  S.  41,  44  L.  Ed.  969  (on  the 
ments  to  sell  not  a  direct  tax. — Nicol  v.  transmission  of  property  from  the  dead 
.^mes,  173  U.  S.  509,  520,  43  L.  Ed.  7S6.  to  the  living);  Treat  v.  White,  181  U.  S. 
For  general  treatment  of  taxation,  see  the  264,  45  L.  Ed.  853  (on  agreements  to  sell 
title   T.\XATION.  shares  of  stock  denominated  calls  by  New 

Tax  on  sales  at  exchange  was  tax  upon  York    stock    brokers);    Patton    v.    Brady, 

privilege.— Nicol   v.    Ames,    173    U.    S.    509,  184  U.   S.  608,  46   L.   Ed.   713    (on  tobacco 

43  L.   Ed.  7S6;   Fairbank  7'.   United  States,  manufactured    for   consumption),   and   dis- 

181  U.  S.  283.  293,  45  L.  Ed.  8G2.  tinguishing  Brown  v.  Maryland,  12  Wheat. 

Tax  on  memorandum  of  sales  not  a  di-  419,    6    L.    Ed.    678';    Fairbank    v.    United 

rect   tax.— Thomas   v.    United    States,    192  States,  181  U.  S.  283,  45  L.  Ed.  802.     See 

U.  S.  o03,  43  h.  Ed.  481.  the  title   TAXATION. 
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4.  Tax  on  Transfers  of  Corporate  Stock. — A  documentary  stamp  imposed 
by  a  state  upon  transfers  of  stock  is  not  an  interference  with  interstate  com- 
merce;-^ nor  it  is  open  to  the  objection  that  it  is  really  a  tax  on  property  and 
therefore,  as  applied  to  the  shares  of  a  foreign  corporation  owned  by  nonresi- 
dents, a  taking  of  property  without  due  process  of  law-^^^  Such  a  law  is  not  in- 
valid under  the  fourteenth  amendment  of  the  constitution  of  the  United  States 
on  the  ground  that  it  deprives  persons  of  their  property  without  due  process  of 
law  because  it  adopts  the  face  value  of  the  shares  as  the  basis  of  the  tax ;-"  or 
because  it  is  an  arbitrary  discrimination. ^^ 

F.  Instruments  Required  to  Be  Stamped — 1.  In  Generae. — In  settling 
whether  an  instrument  should  be  stamped  or  not,  regard  is  to  be  had  to  its  form 
rather  than  to  its  operation.  Though  it  may  be  a  device  to  avoid  the  revenue 
acts,  and  though  its  operation  may  have  the  effect  of  avoiding  them,  yet  if  the 
device  be  carried  out  by  means  of  legal  forms,  it  is  subject  to  no  legal  censure.^^ 

2.  Negotiable  Instruments — a.  Promissory  Notes. — A  revenue  stamp  is  un- 
necessary on  the  extension  of  time  for  the  payment  of  a  note,  and  on  the  rein- 
scription  of  a  mortgage,^^  or  an  indorsement  of  a  promissory  note,-'^^  or  a  waiver 
in  writing,  by  an  indorser,  of  demand  of  payment  and  notice  of  dishonor.-'^^  ,\j^(j 
if  the  act  requiring  promissory  notes  to  be  stamped,  makes  them  void  only  when 
the  stamp  is  omitted  with  intent  to  defraud  the  government  of  the  stamp  duty, 
a  fraudulent  omission  cannot  be  taken  advantage  of  on  demurrer.^"^ 

b.  Checks  and  Drafts. — Orders  for  the  payment  of  money,  including  checks 
and  drafts  drawn  upon  any  bank,  banker,  or  trust  company,  were  subject  to  a 
tax  of  two  cents,  under  Rev.  Stat.,  §  3418.  The  exaction  specified  was  a  tax 
upon  the  instrument  to  be  paid  by  the  person  who  makes,  signs,  or  issues  the 
same,  or  the  person  for  whose  use  or  benefit  the  order  or  check  was  made, 
signed,  or  issued.^'*  An  instrument  in  form  a  draft  or  check  upon  an  individual, 
and  not  in  form  a  promissory  note,  must  pay  the  stamp  duty  of  a  draft  or  order, 
and  not  that  of  a  promissory  note.^^  But  a  stamp,  as  provided  for  by  the  act  of 
June  30,  1864,  was  not  required  on  the  marking  of  a  check  "good ;"  "certified 
checks"  being  taxed  specifically  in  another  way ,3^  nor  was  a  stamp  req^uired  on 
drafts  when  not  exceeding  ten  dollars  in  amount.^"  A  memorandum  check  was 
taxable  as  an  ordinary  check.^^ 

3.  Notes  Used  for  Circulation. — Notes  to  bearer  for  a  given  sum  payable 
in  merchandise  at  retail,  paid  out  and  used  as  circulation,  were  not  subject  to  ten 
per  cent  tax  under  the  act  of  February  8,  1875.-'^^ 

4.  Deeds. — Where   the   consideration   in   a   deed   is   expressed  to   be   so  many 

25.  Hatch  v.  Reardon,  204  U.  S.  152,  51  33.  Campbell  v.  Wilcox,  10  Wall.  421.  19 
L.    Ed.   415.  L.    Ed.    973. 

26.  Hatch  v.  Reardon,  204  U.  S.  152,  51  34.  18  Stat.  310;  Rev.  Stat.,  §  3418;  United 
L.  Ed.  415,  citing  Union  Refrigerator  States  v.  Mann,  95  U.  S.  580,  584.  24  L. 
Transit    Co.  v.    Kentucky,    199    U.    S.    194,  Ed.   531. 

50  L.  Ed.  150.  35.     United    States    v.    Isham,    17    Wall. 

27.  Hatch  v.  Reardon,  204  U.  S.   152,  51       496.  505,  21    L.   Ed.  728. 

L.   Ed.  415.  36.    Certified  checks.— Merchants'   Bank 

28.  Hatch  v.  Reardon,  204  U.  S.  152,  51  v.  State  Bank,  10  Wall.  604,  19  L.  Ed. 
L.    Ed.   415.  1008. 

29.  United  States  v.  Isham,  17  Wall.  Rule  of  interaretation, — United  States 
496,   21'  L.    Ed.    728.                                                       v.   Isham,  17  Wall.  496,  503.  21   L.  Ed.  728. 

Amount  of  duty  determined  by  form.—  37.     United    States    v.    Isham.    17    Wall. 

United   States  v.   Isham,   17  Wall.  406,  504,  496,  21   L.   Ed.  728,  cited  in   United   States 

21    L.    Ed.   728.  V.   Buzzo,   18  Wall.  125,  129,  21   L.  Ed.  812. 

30.  Delmas  v.  Insurance  Co.,  14  Wall.  38.  United  States  v.  Isham,  17  Wall. 
661,  669,  20  L.  Ed.  757,  citing  Pugh  v.  Mc-  496,  502.  21   L.   Ed.   728. 

Cormick,  14  Wall.  361,  20  L.  Ed.  789.  39.     Notes     payable     in     merchandise.— 

31.  Pugh   7'.    McCormick,    14   Wall.   361,  Ilollistcr  v.   Zion's    Co-Operative   Mercan- 
20  L.   Ed.  789,  approved   in   Delmas  v.   In-  tile  Inst.,  Ill   IT.  S.  62,  28  L.  Ed.  352. 
surance  Co.,   14  Wall.  661,  669,  20   L.   Ed.  Rule    of   construction.— Veazie    Bank   v. 
757.  Fenno,    8    Wall.    533,    19    L-    Ed.    482;    Hol- 

32.  Pugh  V.  McCormick,  14  Wall.  361,  lister  v.  Zion's  Co-Operative  Mercantile 
375,   20   L.    Ed.    789.  Inst.,   Ill    U.   S.   62,  63,   28   L.    Ed.   352. 
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dollars,  the  stamp  required  is  the  same  whether  in  point  of  fact  the  sum  named 
be  paid  in  gold  or  in  notes  of  the  United  States,  made  by  law  a  legal  tender.-*'^ 

5.  Bonds. — Under  the  act  of  July  13,  1866,  exempting  from  taxation  all  offi- 
cial instruments,  documents,  and  papers  issued  by  the  officers  of  any  state, 
county,  town,  or  other  municipal  corporation,  bonds  issued  by  a  county  in  pay- 
ment of  its  subscription  to  the  capital  stock  of  a  railroad  may  be  admitted  in  evi- 
dence, although  no  internal  revenue  stamp  is  affixed  thereto.'*^ 

6.  Agreicments  to  Sell. — A  "call"  in  the  vernacular  of  the  New  York  stock 
exchange  is  an  agreement  to  sell  within  the  meaning  of  schedule  A  of  the  war 
revenue  act  of  June  13,  1898,  30  Stat.  448.  imposing  a  stamp  duty  on  agree- 
ments to  sell.-*2 

G.  Tobacco  Stamp. — A  dealer  in  tobacco,  who  is  assessed  upon  his  sales 
thereof  when  it  is  in  a  bonded  warehouse,  is  not  liable  to  be  taxed  for  the  reve- 
nue stamps  recjuired  to  be  affixed  thereto  before  the  removal  thereof,  unless 
they  were  at  the  time  of  such  sales  so  affixed,  whereby  they  entered  into  the  value 
of  the  tobacco  and  formed  a  part  of  the  price  thereof.*-"^ 

H.  Manner  of  Showing  Fact  of  Stamping. — The  existence  of  a  stamp  upon 
notes  is  a  matter  of  evidence  and  not  of  pleading.-*-* 

I.  Post- Stamping  and  Remission  of  Penalties  for  Nonstamping. — The 
5th  section  of  the  act  of  July  14th,  1870  (16  Sbat.  at  Large,  257) — by  which  the 
power  of  collectors  of  internal  revenue  to  post-stamp  certain  instruments  of 
writing  and  remit  penalties  for  the  nonstamping  of  them  when  issued,  is  ex- 
tended in  point  of  time — applies  to  notes  issued  before  the  passage  of  the  act  as 
well  as  to  notes  issued  subsequently. -*>^ 

J.  Rights  of  Persons  Furnishing  Their  Own  Dies. — The  right  construc- 
tion of  the  internal  revenue  acts,  upon  the  point  of  the  allowance  of  commissions 
to  dealers  in  proprietary  articles,  purchasing  stamps  made  from  their  own  dies, 
and  for  their  own  use,  is  that  such  commissions  shall  be  paid  in  money  and  not 
in  stamps  at  their  face  value,  calculated  on  the  amount  of  money  paid  by  it.^® 
]^)Ut  where  the  commissioner  of  internal  revenue  has  been  in  the  habit  of  en- 
forcing a  rule  that  a  person  who  furnishes  his  own  dies  shall  be  paid  his  com- 
missions in  stamps  and  not  in  money,  the  purchaser  of  the  stamps  can  recover 
without  any  formal  protest.^"  But  he  cannot  recover  for  so  much  of  it  as  ac- 
crued more  than  six  years  before  the  beginning  of  the  suit.^^ 

K.  Adhesive  Stamps  Furnished  on  Credit  to  Manufacturers  of 
Matches — 1.  Allowances  or  Commissions. — Under  §  3425  of  the  Revised 
Statutes,  since  repealed,  a  manufacturer  of  friction  matches  was  entitled  to  an 
allowance  on  the  aggregate  of  amount  of  proprietary  internal  revenue  stamps 
supplied  him  on  credit,  as  a  discount  on  the  face  value,  or  commi'ssion.^^ 

40.  Deeds.— ITall  v.  Jordan,  19  Wall.  Co.  v.  United  States,  111  U.  S.  22,  24,  23 
271,  22  L.   Ed.   47.  L.    Ed.   341. 

41.  County  of  Ralls  v.  Don -lass.  103  U.  .  Friction  matches-Payment  of  commis- 
S.  728.  20   L.   Ed.   9.-,7.     See  the   title   MU-  sions.— Swift   Co.  ^^  Lnited  States,  105  U. 
XICIPAL.     COUNTY,     STATE     AND  S.  691,  094,  20  L.  Ed.  1108. 
FEDERAL   AID,    vol.    8,   p.    618.  ^  *7.    Necessity  for  protest.— Swift  Co.  v. 

A»     ^r       .        ^n/uv      -.Q1   TT    c    or^     A-  T  United  States,  111   U.  S.  22,  2S  L.  Ed.  341. 

V^\-^          ^-  ^^^'^^'  ^^^  ^-  ^-  ^'^^'  ^"^  ^-  Protest    not    necessary    to    render    pay- 

^"-  ^^^-  ment     an     enforced     one. — Swift     Co.     v. 

43.  Tobacco    in    bonded     warehouse.—  United  States.  Ill  U.  S.  22,  28  L.  Ed.  341; 
Jones  V.  Van  Benthiiyscn,  103  U.  S.  87,  26  g.   C,  4   Sup.   Ct.   Rep.   244;   Iselin  v.  Hed- 
L.   Ed.   477,   reaffirmed   in    Jones    v.     Van  jen,  28    Fed.   Rep.   416,  417. 
Benthuysen,  11.5  U.  S.  464,  29  L.  Ed.  446.  ^g     Limitation   of   action.-Swift   Co.   v. 

44.  Campbell   v.    Wilcox,    10   Wall.    421,  -(Jnited  States.  Ill  U.  S.  22.  28  L.  Ed.  341. 

^~j,'  ^  .^-   ''•"■  p  J     .        .          ^         ,    ,,  49.     Manufacturer    buying     stamps     on 

Sufficiency  o     declaration^--Campbell  .;.  ^^^^j^  _  j^^j^^^    -^     payment.  -  United 

Wilcox,  10  Wall.  421,  423,  19  L.  Ed.  973.  ^^^^^,    ^,     QoUback,    102    U.    S.    623,   26    L- 

45.  Pugh   V.    IMcCormick,   14   Wall.    361,  £(]    049 

20  L.  Ed.  789.  Manufacturer   paying    amount    sued   for 

46.  Swift  Co.  r.  United  States.  105  U.  into  court— Costs.— United  States  v.  Gold- 
S.  691,  26  L.  Ed.  1108,  reaffirmed  in  Swift       back,  102  U.  S.  623,  26  L.  Ed.  249. 
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2.  Action  on  Mx\nufacturf:r's  Bond. — A  manufacturer  is  liable  on  his  bond 
for  stamps  furnished  him,  whether  furnished  him  by  the  assistant  treasurer  or 
the  commissioner  of  internal  revenue.  And  the  assistant  treasurer's  account  is 
admissible  in  evidence  to  show  the  liability.^*' 

L.  Offenses  against  Stamp  Acts — 1.  Penalties  for  Failure  to  Stamp 
Documents. — On  an  information  under  the  ninth  section  of  the  internal  reve- 
nue act  of  July  13,  1866,  an  intent  to  evade  is  of  the  essence  of  the  ofifense,  and 
no  judgment  can  be  entered  on  a  special  verdict  which,  finding  other  things,  does 
not  find  such  intent.^  ^ 

2.  Possession  of  Canceled  Stamps. — It  is  not  an  offense,  under  the  act  of 
March  1,  1879,  for  one  merely  to  have  in  his  possession  any  canceled  stamps 
provided  by  law  to  be  affixed  to  each  package  of  imported  liquors,  or  any  stamp 
which  has  been  used  on  such  package,  or  which  purports  to  have  been  so  used. 
To  constitute  the  ofifense  of  unlawfully  having  in  possession  any  such  stamps 
they  must  have  been  removed  from  the  package  on  which  they  were  once  placed 
wit]:out  being  defaced  and  destroyed  at  the  time  of  such  removal. ^^ 

M.  Suit  to  Recover  Allow^ances  by  Commissioner  of  Internal  Revenue. 
— Claims  for  Allowance  on  Account  of  Special  Tax  Stamps. — The  allow- 
ance of  a  claim  by  the  commissioner  of  internal  revenue  under  §  3232  of  the  Re- 
vised Statutes  is  equivalent  to  an  account  stated  between  private  parties,  which 
is  good  until  impeached  for  fraud  or  mistake.  It  is  not  the  allowance  of  an  or- 
dinary claim  against  the  government,  by  an  ordinary  accounting  officer,  but  the 
adjudication  by  the  first  tribunal  to  which  the  matter  must  by  law  be  submitted. 
Until  so  submitted,  and  until  so  adjudicated,  there  is  not  even  a  prima  facie  lia- 
bility of  the  government ;  but  when  submitted,  and  when  allowed  upon  the  ad- 
judication, the  liability  is  complete  until  in  some  appropriate  form  it  is  im- 
peached.^3  And  tlie  court  of  claims  has  jurisdiction  of  a  suit  to  recover  this 
amount. ^4 


50.  Assistant  treasurer  furnishing 
stamps  instead  of  commissioner  of  in- 
ternal revenue. — Jessup  v.  United  States, 
106  U.    S.   147,  1.53,   27   L.    Ed.   85. 

Credits  extending  beyond  sixty  days.— 
Jessup  V.  United  States,  106  U.  S.  147, 
153,   27    L.    Ed.    85. 

Certified  copy  of  bond  and  receipt  for 
stamps  and  treasury  transcript. — Bechtel 
V.  United  States,  101  U.  S.  597,  599,  25  L 
Ed.   1019. 

Manufacturer  introducing  no  evidence — 
Right  to  commissions. — Bccbtel  <;'.  United 
States,   101  U.  S.   597,  25   L.   Ed.  1019. 

Bond  need  not  be  payable  to  United 
States  treasurer. — Jessup  v.  United  States, 
106  U.   S.   147,  151,  27   L.   Ed.   85. 

Bond  payable  to  United  States  is  bind- 
ing obUgaticn. — Jessup  v.  United  States, 
106   U.    S.   117,   151,   27   L.   Ed.   85. 

United  States  may  maintain  suit  on 
bond  in  its  own  name. — Jessup  v.  United 
States,   100  U.   S.   147,    1,52,   27   L.    Ed.   85. 

Defective  bond  as  evidence. — Jessup  v. 
United  States,  106  U.  S.   147,  27   t.   Ed.  85. 

51.  Necessity  for  intent  under  act  of 
lg»36.— United  States  7'.  Buzzo,  18  Wall. 
125,  21  L.  Ed.  812,  citing  Bishop  on  Crim. 
Proc,  §  280,  or  2nd  Ed.  523,  distinguished 
in  Ex  parte  Wilson,  114  U.  S.  417,  425,  29 
L.   Ed.   89. 

52.  United  States  v.  Spiegel,  116  U.  S. 
270,  275,  29  E-  Ed.  064,  distinguished  in 
Ex  parte  Wilson,  114  U.  S.  417,  425.  29  L. 
Ed.   89. 


Having  removed  stamps  in  possession 
offense  against  act  of  1879  and  Rev.  Stat. 

§  3324.— United  States  v.  Spiegel,  116  u! 
S.  270,  276,  29  L.  Ed.  664,  distinguished  in 
Ex  parte  Wilson,  114  U.  S.  417,  425,  29  L 
Ed.   89. 

Stamp  accidentally  falling  off. — United 
States  V.  Spiegel,  116  U.  S.  270,  276,  29  L. 
Ed.  664,  distinguished  in  Ex  parte  Wilson, 
114  U.   S.   417,  425,  29   L.   Ed.   89. 

Evidence  to  show  removal  by  accident 
admissible.— United  States  v.  Spiegel,  116 
U.  S.  270,  276,  29  L.  Ed.  664,  distinguished 
in  Ex  parte  Wilson,  114  U,  S.  417,  425,  29 
L.  Ed.  89. 

Removal  of  stamp  must  be  intentional. 
—United  States  v.  Spiccjel,  116  U.  S.  270, 
276,  29  L.  Ed.  664,  distinguished  in  Ex 
parte  Wilson,  114  U.  S.  417,  425,  29  L. 
Ed.    89. 

Offenses  under  act  of  1879.— United 
States  V.  Spiegel,  116  U.  S.  270,  276,  29 
L.  Ed.  664,  distinguished  in  Ex  parte  Wil- 
son,  114   U.    S.   417,   425,   29   L.    Ed.   89. 

Necessary  averments  of  indictment. — 
United  States  v.  Spiecel,  116  U.  S  270 
276,  29  L.  Ed.  664,  distinguished  in  Ex 
parte  Wilson,  114  U.  S.  417,  425  29  L 
Ed,    89. 

53.  Claims  for  allowance  on  account  of 
snecial  tax  stamps.— United  States  v. 
Kaufman,  96  U.  S.  567,  570.  24  L.  Ed.  792. 

54.  Jurisdiction  of  court  of  claims. — 
United  States  v.  Kaufman,  96  U.  S.  567,  24 
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N.    Reimbursement   for   Loss   of    Stamps    Accidentally    Destroyed. — 

Where  a  tobacco  company  purchases  a  large  number  of  revenue  stamps,  but  be- 
fore using  any  part  of  them  the  factory  together  with  the  stamps  is  destroyed 
by  fire,  an  action  may  be  brought  in  the  court  of  claims  to  recover  the  value  of 
the  stamps  so  destroyed.''^' 

0.  Recovery  of  Payments  for  Revenue  Stamps. — Sums  of  money  volun- 
tarily paid  for  the  purchase  of  internal  revenue  stamps,  without  any  protest 
made,  or  notice  given  that  the  law  requiring  their  use  is  unconstitutional,  cannot 
be  recovered  back.^*^ 

REVERSIBLE  ERROR.— See  the  title  Appeal  and  Error,  vol.  2,  p.  331. 

REVERSION. — See  the  title  Remainders,  Reversions  and  Executory  In- 
terests, ante,  p.  642. 

REVERT. — See  the  titles  Public  Lands,  ante,  p.  1 ;  Remainders,  Rever- 
sions and  Executory  Interests,  ante,  p.  642;    Wills.     See  note  1. 

REVIEW. — See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Bill  of  Re- 
view, vol.  3,  p.  244. 

REVIVAL. — As  to  revival  of  actions,  see  the  title  Abatement,  Revival 
and  Survival,  vol.  1,  p.  12.  As  to  revival  of  judgments,  see  the  titles  Judg- 
ments and  Decrees,  vol.  7,  p.  598;    Scire  Facias. 

REVOCATION  OF  WILLS.— See  the  title  Wills. 

REVOLUTION.— See  the  title  War. 


L.  Ed.  792,  distingriishing  Nichols  v. 
United  States,  7  Wall.  122,  19  L.  Ed.  125. 
Sufficiency  of  showing  that  government 
refused  payment  of  this  allowance. — 
United  States  v.  Kaufman,  96  U.  S.  567, 
24    L.    Ed.   792. 

55.  Stamps  accidentally  destroyed  by 
fire. — United  States  z'.  American  Tobacco 
Co.,  166  U.  S.  468,  41   L.   Ed.   1081. 

Right  to  reimbursement  for  accidental 
destruction  does  not  affect  insurable  in- 
terest of  tobacco  company. — United  States 
z:  American  Tobacco  Co.,  166  U.  S.  468, 
479,  41    L.   Ed.   1081. 

Waiver  of  right  to  reimbursement  for 
loss  of  stamps. — United  States  z\  Ameri- 
can Tobacco  Co.,  166  U.  S.  468,  480,  41  L. 
Ed.    1081. 

Insurance  company  subrogated  to  right 
of  insured  to  recover  for  destruction  of 
stamps. —  United  States  t'.  American  To- 
bacco Co.,  166  U.  S.  468,  41  L.  Ed.  1081, 
citing  Hall  z:  Railroad  Co.,  13  Wall.  367, 
20    L.    Ed.    594. 

Oath  as  to  destruction. — United  States 
V.  American  Tobacco  Co.,  166  U.  S.  468, 
41    L.   Ed.   1081. 

56.  Voluntary  payments  for  internal 
revenue  stamps  not  recoverable. — The 
purchase  of  stamps  from  a  collector  of 
interna!  revenue  for  the  purpose  of  affix- 
ing them  to  a  deed  of  conveyance,  the  col- 
lector not  being  informed  at  the  time  of 
the    purchase    of    the    particular    purpose, 


and  no  intimation  being  given  him,  writ- 
ten or  oral,  that  petitioner  claimed  that 
the  law  requiring  such  stamps  is  uncon- 
stitutional and  that  he  was  making  the 
I)urchase  under  duress,  is  a  voluntary  pur- 
chase and  made  under  mutual  mistake  of 
law  if  the  law  were  unconstitutional. 
Chesebrough  z'.  United  States,  192  U.  S. 
253,    48    L.    Ed.    432. 

The  mere  unwillingness  of  a  prospec- 
tive purchaser  to  accept  an  unstamped 
conveyance,  whereby  the  stamps  are  fixed 
in  order  to  complete  the  transaction  and 
obtain  the  consideration,  is  a  matter  be- 
tween the  vendor  and  his  vendee  and  it  is 
a  matter  with  which  the  collector  has 
nothing  to  do.  Chesebrough  v.  United 
States,  192  U.  S.  253,  48  L.  Ed.  432. 

Payment  under  unconstitutional  statute 
as  constituting  duress. — United  States  v. 
New  York,  etc.,  Mail  Steamship  Co.,  200 
U.  S.  488,  494,  50  L.  Ed.  569,  follov/iilg 
Chesebrough  z:  United  States,  192  U.  S. 
253,   48    L.    Ed.    432. 

Money  must  have  been  paid  under 
official  demand  or  compulsion. — Chese- 
brough r.  United  States.  192  U.  S.  253, 
48  L.  Ed.  432,  citing  Stewart  ?'.  Barnes,  153 
U.   S.  456,  38   L.   Ed.   781. 

1.  Revert — Public  lands. — As  to  a  grant 
of  land  to  a  railroad  to  revert  if  not  com- 
pleted within  a  certain  time  being  a  con- 
dition subsequent,  ^fe  the  title  PUBLIC 
LANDS,  ante,  p.   167. 


REWARDS. 

CROSS   REFERENCES. 

As  to  liability  of  agent  who  has  paid  out  money  as  reward  for  the  recovery 
of  stolen  records,  such  records  being  missing  and  defaced,  see  the  title  Bail- 
ments, vol.  2,  p.  786. 

An  agreement  between  a  private  individual  and  a  public  officer  for  a  reward 
or  extra  compensation  will  not  be  enforced  where  the  act  for  which  the  reward 
was  offered  was  within  the  scope  of  the  officer's  public  duty.^  It  is  not  against 
public  policy  to  allow  an  officer  to  receive  a  reward  oft'ered  by  competent  legis- 
lative and  executive  authority  for  the  performance  of  a  duty  which  he  was  re- 
quired by  law  to  perform. ^  An  offer  of  a  reward  has  to  be  strictly  complied 
with  in  order  that  there  may  be  recovery,  and  may  be  withdrawn  before  ac- 
ceptance.3 

RHUMKORF  COIL.— See  note  4. 

RIGHT. — What  is  or  what  may  be  right  depends  upon  many  circumstances. 
The  principle  is  impracticable  as  a  rule  of  action  to  be  administered  by  the 
courts.^ 

RIGHT  OF  EMINENT  DOMAIN.— See  the  title  Eminent  Domain,  vol.  5, 
p.  750. 

RIGHT  OF  ENTRY.— See  the  titles  Deeds,  vol.  5,  p.  245;  Ejectment,  vol. 
5,  p.  695 ;  Landlord  and  Tenant,  vol.  7,  p.  827 ;  Limitation  of  Actions  and 
Adverse  Possession,  vol.  7,  p.  900;  Public  Lands,  ante,  p.  L  See,  also, 
Enter-Entry,  vol.  5,  p.  799.    And  see  note  6. 

RIGHT  OF  FISHERY.— See  the  title  Fish  and  Fisheries,  vol.  6.  p.  29L 


1.  Agreements    to    reward    officers    are 

void.— United  States  v.  Matthews,  173  U. 
S.  381,  384,  43  L.  Ed.  738.  See  the  titles 
ILLEGAL  CONTRACTS,  vol.  6,  p.  237; 
PUBLIC  OFFICERS,  ante,  p.  363. 

2.  Offers  of  rewards  by  competent  au- 
thorities may  be  accepted. — LTnited  States 
z\   :Matthews,   173  U.   S.  381,  43  L.   Ed.  738. 

3.  Revocation  of  offer. — United  States 
7'.  Connor.  138  U.  S.  61.  66.  34  L.  Ed.  860. 
Se  the  titles  CONTRACTS,  vol.  4,  p. 
559;   INFORMERS,  vol.   6,  p.   1020. 

Where  the  offer  of  a  reward  is  made  by 
public  proclamation,  it  may,  before  rights 
have  accrued  under  it,  be  withdrawn 
through  the  same  channel  in  which  it  was 
made.  Shuey  r.  United  States,  92  U.  S. 
73,  23   L.   Ed.   697. 

Measure  of  recovery. — Where  a  "liberal 
reward"  was  offered  for  information  lead- 
ing to  the  apprehension  of  a  fugitive  from 
justice,  and  a  specific  sum  for  his  appre- 
hension, it  was  held,  that  a  party  giving 
the  information  which  led  to  the  arrest 
was  entitled  to  the  "liberal  reward,"  but 
not  to  the  specific  sum,  unless  he,  in  fact, 
apprehended  the  fugitive,  or  the  arrest 
was  made  by  his  agents.  Shuev  7'.  United 
States.  92   U.   S.   73;  23   L.   Ed.   697. 

4.  Rhumkorf  coil. — See  Robertson  v. 
Oelschlaeger,  137  U.  S.  436,  442,  34  L. 
Ed.  744.  See,  also,  the  title  REVENUE 
LAWS,    ante,    p.— 

5.  Right.— Allen  v.  Ferguson,  18  Wall. 
1,  4,  21  L.  Ed.  854.  Sec  the  title  BANK- 
RUPTCY, vol.   2,  p.   867. 


"Right  or  title  first  accrued." — See  the 
title  LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION,  vol.  7,  p. 
1017. 

Conveyance  of  right,  title,  and  interest 
of  grantor  not  operating  as  an  estoppel. 
—See  the  title  ESTOPPEL,  vol.  5,  p. 
928,    note    67. 

Deprivation  of  right  of  property. — As  to 
deprivation  of  right  of  propertv.  see  the 
title  DUE  PROCESS  OF  LAW,  vol.  5, 
p.   r>  :4.   et   seq. 

Title,  right,  privilege  or  exemption — 
Appeal  and  error. — As  to  title,  right, 
privilege  or  exemption,  as  used  in  the 
constitutional  provision  for  appeals  from 
state  courts,  see  the  title  .A.PPEAL  AND 
ERROR,   vol.    1,    p.    546,    et    seq. 

Right  or  immunity — Appeal  and  error. 
— As  to  what  is  the  assertion  of  a  "right 
or  immunity"  as  used  in  the  constitu- 
tional provision  for  anpeals  to  state 
courts,  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  558. 

6.  Right  of  entry. — A  right  of  entry  is 
not  an  "estate,"  in  any  just  and  legal 
sense  of  the  word.  Neither  is  it  a  "thing 
in  action;"  for  it  does  not  depend  upon 
any  right  to  sue,  but  may  be  enforced  by 
a  mere  entry.  Indeed,  a  right  of  action 
and  a  right  of  entry  are  often  used  in 
contradistinction  to  each  other.  Tnglis  v. 
Sailor's  Snug  Harbour,  3  Pet.  99,  180,  7 
L.    Ed.    617. 
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ROASTIXG   ORB. 


RIGHT  OF  WAY.— See  the  title  Easements,  vol.  5,  p.  690;  Private  Ways, 
vol.  9,  p.  7^10 ;  Railroads,  ante,  p.  469;  Streets  and  Highways.  The  term 
"rio-ht'  of  way"  has  a  twofold  signification.  It  sometimes  is  used  to  describe  a 
right  belonging  to  a  party,  a  riglit  of  passage  over  any  tract ;  and  it  is  also  used 
to*^ describe  that  strip  of  land  which  railroad  companies  took  upon  which  to  con- 
struct their  roadbed.^ 

RIOT. — As  to  liability  of  municipality  for  damages  caused  by  riotous  assem- 
blage, see  the  title  jMunicipae  Corporations,  vol.  8,  p.  606.  As  to  right  to 
repeal  law  making  city  liable  lor  damages  caused  by  mob,  see  the  titles  Con- 
stitutional Law.  vol.  4.  p.  445;    Municipal  Corporations,  vol.  8,  p.  606. 

RIPARIAN  PROPRIETOR.— See  the  titles  Navigable  Waters,  vol.  8,  p. 
839;    Waters  and  Watercourses. 

RIVER.— See  the  titles  Boundaries,  vol.  3,  p.  461 ;  Navigable  Waters,  vol. 
8,  p.  805;  \\'aters  and  Watercourses.  A  river  is  defined  to  be  a  body  of 
flowing  water,  of  no  specific  dimensions  larger  than  a  brook  or  rivulet,  less  than 
a  sea — "a  running  stream,  pent  in  each  side  by  walls  or  banks. "^ 

ROAD.— See  the  titles  Private  Ways,  vol.  9,  p.  733;  Railroads,  ante,  p. 
455;  Streets  and  Highways.     See,  also,  note  3. 

ROADBED — ROADWAY. — The  roadbed  is  the  foundation  on  which  the 
superstructure  of  a  railroad  rests.  The  rails  in  place  constitute  the  superstruc- 
ture resting  upon  the  roadbed.  The  roadway  is  the  right  of  way,  and  has  a 
more  extended  signification  as  applied  to  railroads.  In  addition  to  the  part 
denominated  roadbed,  the  roadway  includes  whatever  space  of  ground  the  com- 
pany is  allowed  by  law  in  which  to  construct  its  roadbed  and  lay  its  track.** 

ROASTING  ORE.— See  note  5. 


1.  Right  of  way. — Joy  v.  St.  Louis,  138 
U.  S.  1,  44,  34  L.  Ed.  843;  New  Mexico 
r.  United  States  Trust  Co.,  173  U.  S.  171, 
182.  43  L.  Ed.  407. 

2.  River. — Howard  v.  Ingersoll,  13 
How.  381,  391,  14  L.  Ed.  189;  Alabama  v. 
Georgia,  23   How.  505,  513,   16  L.   Ed.  556. 

River  bank.— See  BANK  OF  RIVER, 
vol.    2,   p.    791. 

River  bed.— See  BED  OF  RIVER,  vol. 
3,   p.   210. 

River  channel.— See  CHANNEL,  vol.  3, 
p.    ^)73. 

River  distinguished  from  sea  or  ocean. 
— A  river  is  said  to  be  "pent  in  by  walls 
or  banks,"  and  is  thus  contradistinguished 
from  a  sea  or  an  ocean,  which  encom- 
passes the  land,  rather  than  is  encom- 
passed by  it.  A  river  consists  of  water,  a 
bed  and  banks.  The  bed  or  channel  is 
the  space  over  which  the  water  flows — 
"the  hollow  bed  in  which  waters  flow." 
Nautically,  the  term  channel  is  opposed 
to  shallows;  the  former  indicating  the 
deeper  portion  of  the  stream,  that  along 
which  vessels  pass.  In  ordinary  phrase- 
ology, the  bed  or  channel  is  the  hollow 
space  between  the  banks  which  bound  the 
river.  It  is  usual  in  cases  of  this  sort 
to  refer  to  legicographers.  Howard  v. 
Ingersoll.  13  How.  381,  391.  14  L.  Ed.  189. 
3.  Road  meaning  railroad. — The  track 
on  which  the  steam  cars  now  transport 
the  traveler  or  his  property  is  called  a 
road,  sometimes,  perhaps  generally,  a 
railroad.     The  term  road  is  applied  to  it, 


no  doubt,  because  in  some  sense  it  is  used 
lor  the  same  purpose  tha  roads  had  been 
used.  Bridge  Proprietors  t'.  Hoboken 
Co.,  1  Wall.  116,  147,  17  L.  Ed.  571.  See 
Van  Hostrup  v.  Madison,  1  Wall.  291, 
17    L.    Ed.    538. 

4.  Roadbed. — Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  118  U.  S.  394,  413, 
30  L.  Ed.  118.  See  the  title  RAIL- 
ROADS, ante,  p.  455. 

Fences  not  part  of  roadway. — Fences 
erected  on  the  line  between  a  railroad 
and  lands  of  adjoining  proprietors  are 
not  a  part  of  the  roadway  for  purposes 
of  taxation,  but  are  improvements.  Santa 
Clara  County  v.  Southern  Pac.  R.  Co., 
118  U.  S.  394,  414,  30  L-   Ed.  118. 

5.  Roasting  ore  and  smelting  distin- 
guished.— Roasting  ore  is  preparation  for 
smelting,  but  not  smelting,  which,  accord- 
ing to  all  of  the  definitions,  is  something 
more  than"  melting — it  is  obtaining  the 
metal  by  heat  and  such  reagents  as  de- 
velop it.  Roasting  is  done  crudely  in  the 
open  air  by  burning  wood  anV.  ore 
mingled  in  a  pile.  Smelting  is  the  func- 
tion of  an  organized  plant.  Ores  that  are 
extremely  sulphide  or  highly  charged  with 
other  volatile  substances  are  relieved 
from  a  large  portion  thereof,  and  are  more 
readily  treated  by  smelting  or  other 
processes  of  reduction;  less  fluxing  ma- 
terial is  required  for  reduction,  and  the 
weight  is  lessened  for  the  purpose  of 
shipment  when  necessary.  United  States 
V.  United  Verde  Copoer  Co.,  196  U.  S. 
207,    212,   49    L.    Ed.    449. 


ROBBERY. 

CROSS   REFERENCES. 

As  to  robbery  on  the  high  seas,  see  the  title  Piracy,  vol.  9,  pp.  411,  412,  413. 
As  to  robbery  of  postage  stamps  before  sale  by  government,  see  the  title  Postal 
Laws,  vol.  9,  pp.  581,  582.  As  to  the  number  of  peremptory  challenges  allowed 
a  person  indicted  for  robbing  mail  carrier  and  putting  his  life  in  danger,  see  the 
title  Jury,  vol.  7,  p.  775. 

Where  the  court  of  claims  finds  that  the  claimant  lost  by  robbery,  while  in 
the  line  of  his  duty,  a  package  of  government  funds,  the  amount  of  the  robbery 
was  in  no  way  an  essential  issue  in  the  trial  of  the  robbers.  It  may  be  well 
doubted  whether  a  criminal  proceeding  in  a  military  court  can  be  used  to  estab- 
lish any  collateral  fact  in  a  court  proceeding  in  another  court. ^ 

ROLLING  STOCK.— See  the  title  Railroads,  ante,  p.  469. 
ROSARY.— See  note  2. 

ROYALTIES.— See  the  title  Patents,  vol.  9,  p.  256. 

RUBLE. — "The  ruble  is  the  money  of  account  in  Russia;    it  was  originally 
a  coin   corresponding  in   value   to  the  American  dollar."-^ 
RUGS.— See  note  4. 

RULE  IN  SHELLEY'S  CASE.— See  the  title  ShellEy's  Case,  Rule  in. 
RULES.— See  note  5. 

RULES  OF  COURT. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Courts,  vol.  4,  p.  861. 

As  to  power  of  court  to  prescribe  rules  for  filing  of  pleas,  see  the  title  Plead- 
ing, vol.  9,  p.  436. 

In  General. — The  supreme  court  considers  the  practice  of  the  courts  of 
King's  Bench  and  Chancery  in  England,  as  affording  outlines  for  the  practice 
therein ;  and  it  will  from  time  to  time,  make  such  alteration  as  circumstances 
may  render  necessary.*^ 

Necessity  for  Rules. — To  the  proper  conduct  of  the  business  of  the  court 
rules   are   necessary.' 

Written  Rules. — It  is  not  essential,  however,  that  any  court,  in  establishing 
or  changing  its  practice  should  do  so  by  the  adoption  of  written  rules. ^ 

1.  United  States  v.  Clark,  96  U.  S.  37,  Rules  and  restrictions  —  Taxation. — 
24   L.   Ed.   696.  Where    a   railroad    company   is    authorized 

2.  Rosary.— See  Benziger  v.  Robertson,  to  build  a  branch  line  "under  the  rules 
122  U.  S.  211,  212,  30  L.  Ed.  1149.  See,  ^"'l  restrictions"  they  were  subject  to  in 
also,  the  title  REVENUE  LAWS,  ante,  building  the  original  road,  this  did  not 
p.   838.  necessarily    imply    an    exemption    of    this 

3.  Ruble.— Pleasants  v.  Maryland  Ins.  ''Pf  ^'"^"^  taxation  to  the  same  extent  the 
Co.,   8   Cranch   55,   58,  3   L.   Ed.   486.  "'^    '""^.^    ^/^^    exempted.      A    contract    ot 

.     T->  ecu  c  t  1     •  exemption    trom    taxation    is    never    to    be 

*•    R"gs.-See  Seeberger  z-.  Schlesinger,       p,e,„med.        Southwestern       R.      Co.      v. 

f        ;i  ^•.•.?  'prA^^liiVr    T  AWQ      ^f'  Wright,  116  U.  S.  231,  236,    29  L.  Ed.  626. 

also    the    title    REVENUE    LAWS,   ante,  g.    In  general.-Hayburn's  Case,  2  Dall. 

P-    ^•^^-  409,    414,    1    L.    Ed     436. 

5.  Rules  and  regulations— Adoption  by  7.  Necessity  for  rules.— Green  v.  El- 
federal  courts.— As  to  act  authorizing  fed-  bert,  137  U.  S.  615,  621,  34  L.  Ed.  792. 
era!  courts  to  adopt  rules  and  regulations  8.'  Written  rule's.— Duncan  v.  United 
conforming  the  designation  and  impanel-  States,  7  Pet.  435,  451,  8  L.  Ed.  730. 
ing  of  juries  to  laws  and  usages  enforced  The' practice  of  a  court  may  be  cstab- 
in  the  state,  enabling  them  to  adopt  the  bshcd  by  a  uniform  mode  of  proceeding, 
laws  and  usages  of  the  state  in  respect  for  a  series  of  years,  and  this  forms  the 
to  the  challenges  of  jurors,  see  the  title  law  of  the  court.  Duncan  v.  United  States 
JURY,  vol.   7,  p.   768.  7   Pet.  435,  451,   8   L.   Ed.   739. 
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10-C  SACRIFICE. 

Power  of  Supreme  Court  to  Make  Rules  under  Act  of  September  24» 
1789. — Under  the  first  judiciary  act,  the  supreme  court  had  power  to  make  and 
establish  all  necessary  rules  for  the  orderly  conducting  of  business  in  all  the 
courts  of  the  United  States.'*  And  successive  statutes  recognized  its  power  to 
make  rules,  not  inconsistent  with  the  laws  of  the  United  States,  prescribing  the 
forms  of  writs  and  other  process,  at  common  law,  as  well  as  in  equity  or  ad- 
miralty, in  those  courts.-^ 

Power  of  Circuit  Courts  to  Make  Rules. — Circuit  courts,  as  well  as  all 
other  federal  courts,  have  aulhoril\-  to  make  and  establish  all  necessary  rules  for 
the  orderly  conducting  business  in  the  said  courts,  provided  such  rules  are  not 
repugnant  to  the  laws  of  the  United  States.^ 

Power  to  Enlarge  or  Restrict  Jurisdiction  by  Rule. — The  supreme  court 
cannot,  by  rule,  enlarge  or  restrict  its  own  jurisdiction  and  powers,  or  those  of 
the  United  States,  or  of  a  justice  or  judge  of  either,  under  the  constitution  and 
laws  of  the  United   States." 

Power  to  Rescind  or  Repeal  Rules. — The  courts  may  rescind  or  repeal 
their  rules,  without  doubt ;  or,  in  establishing  them,  may  reserve  the  exercise  of 
discretion  for  particular  cases.  But  the  rule  once  made  without  any  such  quali- 
fication must  be  applied  to  all  cases  which  come  within  it,  until  it  is  repealed  by 
the  authority  which  made  it.* 

Compliance  with  Rules. — Where  rules  have  been  prescribed,  reasonable 
compliance  with  them  is  expected  and  will  be  insisted  upon.^ 

Excuse  for  Noncompliance  with  Rules. — When  the  rules  are  disregarded, 
dispensation  from  the  consequences  can  only  be  extended  where  the  circum- 
stances furnish  adequate  excuse. ^^ 

Notice  of  Rules. — A  member  of  a  bar  is  bound  to  know  the  rules  of  such 
bar.ii 

RULE  TO  SHOW  CAUSE.— See  the  titles  Exceptions,  Bill  of,  and  State- 
ment OF  Facts  on  Appeal,  vol.  6,  p.  72;    Mandamus,  vol.  8,  p.  89. 

RULINGS  OF  COURT.— As  to  meaning  of  phrase  "rulings  of  the  court  in 
the  progress  of  the  trial."  see  the  title  Appeal  and  Error,  vol.  1,  p.  1045. 

RUNNING  AT  LARGE.— See  the  title  Animals,  vol.  1,  p.  326. 

RUNNING  WITH  THE  LAND.— See  the  title  Covenants,  vol.  5,  p.  11. 

SABBATH. — See  the  title  Sundays  and  Holidays.  As  to  refusal  of  Jew- 
to  testifv  on  Sabbath  as  contempt,  see  the  title  Contempt,  vol.  4,  p.  536. 

SACCHARINE.— See   the   title   Revenue   Laws,   ante,   p.   897. 

SACRIFICE.— See  the  title  General  Average,  vol.  6,  p.  549. 

4.  Power  of  supreme  court  to  make  so.  Hiulson  v.  Parker,  156  U.  S.  277,  284, 
rules   under   act   of   September   24,   1789.—       39  L.  Ed.  424. 

Hudson   V.    Parker,   156   U.   S.   277,   281,  39  g.     Rio    Grande    Irrigation,    etc.,    Co.    v. 

L.    Ed.   424.  Gildersleeve.  174  U.  S.  603,  609,  43  L.  Ed. 

5.  Acts    of    May   8,    1792,   ch.   36,    §   2;    1        1103. 

Stat.  276;  May  19,  1828,  ch.  68,  §§  1,  3;  4  9,    Compliance  with  rules. — Green  v.  El- 

Stat.  281;   August  23,  1842,  ch.   188,   §   6;    5  bert.   137   U.    S.   615,  621,  34  L.   Ed.   792. 

Stat.  518;  Wayman  v.  Southard,  10  Wheat.  Suitors  in   supreme  court. — "All   suitors 

1,  27,  29,  6  L.  Ed.  253;  United  States  Bank  in  this  court  are  bound  by  its  written  rules, 

V.   Halstead,   10   Wheat.    51,   6   L.   Ed.   264;  and    its    practice   and   decisions    are   estab- 

Beers   v.    Haughton,   9   Pet.   329,   360,   9   L.  lished  and  known."     Richardson  v.  Green, 

Ed.    145;    Ward    v.    Chamberlain,    2    Black  130  U.  S.  104,  112,  32  L.  Ed.  872. 

430,  436,  17  E.  Ed.  319;  Hudson  v.  Parker,  lo.     Excuse     for     noncompliance     with 

156  U.  S.  277,  281,  39  L.   Ed.  424.  rules.— Green     v.     Elbert,    137    U.    S.    615, 

6.  Circuit  courts. — Heckers  v.  Fowler,  621,  34  L.  Ed.  792.  In  this  case  the  court 
2  Wall.   123,  128,   17  L-   Ed.  759.  said:     "Were  it  otherwise,  our  regulations 

7.  Power  to  enlarge  or  restrict  jurisdic-  might  become  more  honored  in  the  breach 
tion  by  rule.— Poultney  v.  La  Fayette,  12  than  the  observance,  and  the  recognition 
Pet.  472,  9  L.  Ed.  1161;  The  Steamer  St.  of  due  procedure  would  be  seriously 
Lawrence,  1  Black  522,  526,  17  L.  Ed.  180;  weakened   and   impaired." 

The    Lottawanna,    21    Wall.    558,    576,    579,  11.     Notice    of   rules.— Green    v.    Elbert, 

22  L.   Ed.  654.     Nor  has  it  assumed  to  do       137  U.  S.  615,  621,  34  L.  Ed.  792. 
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SAFE— SAFELY.— See  note  1. 

SAFE   CONDUCT.— See  Passport,  vol.  9,  p.   134. 

SAFE  DEPOSIT  COMPANIES.— See  the  title  Loan,  Trust  and  Safe  D::- 
posiT  Companies,  vol.  7,  p.  1057.  See,  also,  the  titles  Banks  and  Banking, 
vol.  3,  p.  22,  et  seq. ;  Warehouses  and  Warehousemen. 

SAFE  PLACE  TO  WORK.— See  the  title  Master  and  Servant,  vol.  8, 
p.  279. 

SAFETY  APPLIANCES.— See  the  title  Master  and  Servant,  vol.  8,  p. 
283,  et  seq. 

SAFETY  GATES.— See  the  title  Crossings,  vol.  5,  p.  148. 

SAID.— See  Aforesaid,  vol.  1,  p.  203. 

SAFES. — As  to  iron  safe  clause  in  insurance  policies,  see  the  title  Insur- 
ance, vol.  7,  p.  176. 

SAFETY  FUND.— See  the  titles  Banks  and  Banking,  vol.  3,  p.  69;  In- 
surance, vol.  7,  p.  82. 

SAIL. — See  the  title  Sh^"-  and  Shipping.  See,  generally,  the  title  Marine 
Insurance,  vol.  8,  p.  149. 

SAILING  VESSEL.— See  the  title  Ships  and  Shipping.  As  to  collisions, 
see  the  title  Collision,  vol.  3,  p.  870. 

SAILOR.— See  the  title  Seamen. 

SALABLE  VALUE.— See  Actual,  vol.  1,  p.  115.     See,  also,  VALUiv. 

SALARY. — See  the  titles  Officers  and  Agents  of  Private  Corporations, 
vol.  8,  p.  985 ;  Public  Officers,  ante,  p.  363,  and  references  there  given.  The 
word  "salary"  may  be  defined  generally  as  a  fixed  annual  or  periodical  payment 
for  services,  depending  upon  the  time  and  not  upon  the  amount  of  services 
rendered. 2 

SALE  NOTE.— See  the  title  Frauds,  Statute  of,  vol.  6,  p.  463. 

1.  Safe  machinery  and  appliances  for  generally,  the  titles  treating  of  the  various 
use  of  employees. — See  the  title  MASTER       specific   officers. 

AND  SERVANT,  vol.  8,  p.  283.  Compensation    for    extra    services    not 

Safe  port. — The  Gazelle  and  Cargo,  128  salary. — As  to  exti  .  compensation  received 

U.  S.  474,  485,  32  L,.  Ed.  496.     See  the  title  by   an   officer  for  extra   services   being   no 

SHIPS  AND  SHIPPING.  part  of  ofl^cial  salary,  see  the  title  PUB- 

2.  Salary.— Benedict    v.    United    States,  LIC  OFFICERS,  ante,  p.  412. 
176  U.  S.  357,  360,  44  L-  Ed.  503.     And  see, 
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(d)  Repudiation   of   Contract   by   Seller,    1034. 
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(1)  In   General,    104a 

(2)  Where  Consignee  Has  Option  to  Exercise,   1041. 

(3)  Goods    Shipped  upon   Account    and   Risk    of    Shipper. 

1041. 
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2.  Place  of  Delivery,   1042. 
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a.  In  General,   1043. 
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2.  Waiver   of   Objections,    1044.  ^ 
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2.  Lien,  1045. 
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c.  Defenses,    1047. 
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d.  Evidence,   1048.  x 
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6.  Specific    Performance,    1051. 
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c.  Defenses,   1053. 

3.  Actions   and   Counterclaims   for   Breach  of   Warranty,    1053. 

4.  Fraud  and  Deceit,   1053. 

VII.   Bona  Fide  Purchasers.   1054. 
VIII.   Warranties,   1054. 
IX.    Conditional  Sales,    1054. 
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B.  Persons  Who  May  ]\Iake  and  Manner  of  Making,  1055. 

C.  Validity,  Form  and  Requisites,  1055. 

1.  Validity  Generally,   1055. 

2.  Possession   Retained  by  Vendor,    1055. 

3.  Possession  Delivered  to  Vendee,   1055. 

a.  At   Common  Law,   1055. 

b.  Under  Recording  Acts,    1056. 

D.  Construction,   Operation   and   Effect,    1056. 

1.  The  Intention  of  Parties,  1056. 

2.  Whether   Transaction   an   Absolute   or   Conditional    Sale,    1056. 

3.  Whether   Transaction   a   Mortgage  or   Conditional    Sale,    1057. 

4.  Sales  Dependent  upon  Precedent  or  Concurrent  Conditions,   1057. 

a.  Distinguished   from  Absolute  and  Executory   Sales,    1057. 

b.  Conditions  to  Be  Performed  by  Vendor,  1057. 

c.  Conditions  to  Be  Performed  by  Vendee,   1057. 

(1)  In   General,   1057. 

(2)  Vesting    of    Title    Dependent    upon    Payment    of    Pur- 

chase Money,  1057. 

(a)  In   General,    1057. 

(b)  Fayn.ent  of  Balance  of  Purchase   Money,   1058. 

(c)  Pavment    of     Note    Given    for     Purchase     Money, 

1058. 

(d)  Payment  of   Installments  under   Contract   for  Con- 

struction,   1059. 

5.  Rights  of  Parties  and  Third  Persons,  1059. 

a.  Right  of  Vendee  to  Convev  or  Subject  to  Execution,  1059. 

b.  Rights  of  Third   Persons,  'l060. 

(1)  Execution    and   Attaching   Creditors,    1060. 
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(3)  Purchaser  with   Notice,   1060. 

(4)  Assignee  in  Bankruptcy,   1060. 

(5)  Mortgagee    under    Mortgage    Covering    After-Acquired 

Property,    1060. 

E.  Alteration,  Modification  and  Rescission,   1060. 

F.  Remedies,   1060. 

1.  Specific  Performance  and  Bill  for  Relief  from  Condition,  1060. 

a.  In   General,    1060. 

b.  Laches,   1061. 

2.  Replevin,   1061. 

CROSS  REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Assignments,  vol.  2,  p.  549;  Assump- 
sit, vol.  2,  p.  636;  Auctions  and  Auctioneers,  vol.  2,  p.  743;  Bailments 
vol.  2,  p.  782;  Bankruptcy,  vol.  2,  p.  792;  Banks  and  Banking,  vol.  3,  p 
1;  Bill  oe  Lading,  vol.  3,  p.  232;  Bills,  Notes  and  Checks,  vol.  3,  p.  257 
Brokers,  vol.  3,  p.  539;  Carriers,  vol.  3,  p.  556;  Chattel  Mortgages,  vol 
3,  p.  699;  Conditions,  vol.  3,  p.  1004;  Conflict  oe  Law^s,  vol.  3,  p.  1020 
CoNEusiON  OF  Goods,  vol.  3,  p.  1093;  Contracts,  vol.  4,  p.  552;  Copyright^ 
vol.  4,  p.  602;  Damages,  vol.  5,  p.  157;  Documentary  Evidence,  vol.  5,  p 
431;  Duress,  vol.  5,  p.  682;  Election  of  Remedies,  vol.  5,  p.  719;  Evidence 
vol.  5,  p.  1004;  Exchange  of  Property,  vol.  6,  p.  75;  Factors  and  Com- 
mission Merchants,  vol.  6,  p.  232;  Fraud  and  Deceit,  vol.  6,  p.  394;  Frauds, 
Statute  of,  vol.  6,  p.  451;  Fraudulent  and  Voluntary  Conveyances,  vol. 
6,  p.  472;  Gambling  Contracts,  vol.  6,  p.  537;  Ileegal  Contracts,  vol.  6,  p. 
737;  Implied  Contracts,  vol.  6,  p.  888;  Insolvency,  vol.  7,  p.  1;  Interest, 
vol.  7,  p.  217;  Interpretation  and  Construction,  vol.  7,  p.  257;  Judicial 
Sales,  vol.  7,  p.  703;  Liens,  vqJ.  7,  p.  890;  Municipal.  County,  State  and 
Federal  Securities,  vol.  8,  p.  650;  Parol  Evidence,  vol.  9,  p.  12;  Patents, 
vol.  9,  p.  136;  Payment,  vol.  9,  p.  319;  Rescission,  Cancellation  and 
Reformation,  ante,  p.  799;  Ships  and  Shipping;  Specific  Performance; 
Tender  ;  Trover  and  Conversion  ;  United  States  ;  Usages  and  Customs  ; 
War;    Warranty;    Working  Contracts. 

As  to  the  sale  and  transfer  of  stock  of  private  corporations,  see  the  title 
Stock  and  Stockholders.  As  to  the  sale  and  transfer  by  a  bank  of  its  stock 
or  other  personal  property,  see  the  title  Banks  and  Banking,  vol.  3,  p.  1.  As 
to  sale  of  corporate  franchises,  see  the  title  Corporations,  vol.  4,  p.  731,  et  seq. 
As  to  sale  of  land  certificates,  see  the  title  Public  Lands,  ante,  p.  1.  As  to  the 
sale  of  copyright,  see  the  title  Copyright,  vol.  4,  p.  614.  As  to  the  sale  or  as- 
signment of  an  author's  manuscript,  see  the  title  Copyright,  vol.  4,  pp.  604, 
608.  As  to  the  sale  of  coupons,  see  the  title  Coupons,  vol.  4,  p.  846.  As  to  the 
sale  of  patented  articles  and  patent  rights,  see  the  title  Patents,  vol.  9,  p.  136. 
As  to  the  sale  and  transfer  of  nonnegotiable  demands,  see  the  title  Assign- 
ments, vol.  2,  pp.  578.  582.  As  to  the  sale  and  transfer  of  negotiable  instru- 
ments, see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  257.  As  to  the  sale  and 
transfer  of  municipal,  county,  state  and  federal  securities,  see  the  title  Municipal, 
County,  State  and  Federal  Securities,  vol.  8,  p.  650.  As  to  contracts  for  the 
sale  and  purchase  of  slaves,  see  the  title  Slavery  and  Involuntary  Servitude. 
As  to  questions  of  sales  peculiarly  applicable  to  the  sale  and  transfer  of  ships 
and  vessels,  see  the  titles  Masters  of  Vessels,  vol.  8,  p.  300;  Ships  and  Ship- 
ping. As  to  assignment  of  contracts  of  sale,  see  the  title  Assignments,  vol.  2, 
p.  566,  et  seq.  As  to  transfer  of  bill  of  lading,  see  , the  title  Bill  of  Lading, 
vol.  3,  p.  239,  et  seq.  As  to  effect  of  bill  of  lading  as  transferring  title  to  prop- 
erty, see  the  title  Bill  of  Lading,  vol.  3,  p.  232.  As  to  sales  by  agents,  see 
the  title  Principal  and  Agent,  vol.  9,  p.  640.  As  to  sales  by  executors  and 
administrators,  see  the  title  Executors  and  Administrators,  vol.  6,  p.  143, 
"Ct  seq.  As  to  bills  of  sale  with  condition  or  defeasances  operating  as  chattel 
10  u  S  Enc— 65 
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mortgages,  see  the  title  Chattel  Mortgages,  vol.  3,  p.  744.  As  to  sale  made 
under  duress,  see  the  title  Duress,  vol.  5,  p.  682.  As  to  the  effect  of  fraud  in 
the  purchase  and  sale  of  personal  property,  see  the  titles  Evidence,  vol.  5,  pp. 
1019,  1020;  Fraud  and  Deceit,  vol.  6,  p.  394.  As  to  the  effect  of  a  war  upon 
contracts  for  the  sale  and  transfer  of  personal  property,  see  the  title  War. 

I.    Definitions,    Distinctions   and  Elements. 

A.  Definitions — 1.  Sale  Defined  Gexerally. — A  sale,  in  the  ordinary  sense 
of  the  word,  is  a  transfer  of  property  from  one  person  to  another  for  a  fixed 
price  in  money  or  its  equivalent.^  The  transfer  of  property  in  payment  of  a 
debt  is  not  a  sale.^  When  property  or  money  is  transferred  or  paid  as  a  com- 
pensation for  service,  the  property  or  money  may  be  said  to  be  the  price  of  the 
service;  but  it  cannot  be  said  that  the  service  is  the  price  of  the  property  or 
money,  or  that  the  property  or  money  is  sold  to  the  person  performing  the 
service.^  As  to  whether  the  negotiation  of  securities,  such  as  bonds  or  notes, 
is  a  sale  or  a  loan,  see  the  titles  Bonds,  vol.  3,  p.  433;  Loans,  vol.  7,  p.  1056. 
As  to  whether  the  taking  up  of  maturing  coupons  on  bonds  of  a  corporation 
is  a  payment  of  such  bonds  or  a  purchase,  see  the  title  Coupons,  vol.  4,  p.  852. 

2.  Executed  Contract  or  Bargain  and  Sale. — See  post,  ''Executed  or 
Executory  Contracts,"  III,  B. 

3.  Executory  Contract  or  Agreement  to  Sell. — See  post,  "Executed  or 
Executory  Contracts,"  III,  B. 

4.  Sale  on  Credit. — A  sale  on  credit  is  not,  ordinarily  speaking,  and  in  the 
absence  of  any  evidence  of  usage,  a  sale  for  cash,  within  the  meaning  of  that 
word  as  used  in  statutes  or  contracts.'* 

5.  Contracts  of  "Sale  or  Return." — The  class  of  contracts,  known  as  con- 
tracts of  "sale  or  return,"  exist  where  the  privilege  of  purchase  or  return  is 
not  dependent  upon  the  character  or  quality  of,  the  property  sold,  but  rests  en- 
tirely upon  the  option  of  the  purchaser  to  retain  or  return.^ 

B.  Distinctions — 1.  Sale  Distinguished  from  Bailment. — See  the  title 
Bailments,  vol.  2,  p.  783. 

2.  Sale  Distinguished  from  Chattel  Mortgage. — See  the  title  Chattel 
Mortgages,  vol.  3,  pp.  744,  745. 

3.  Executed  and  Executory  Contracts  of  Sale  Distinguished. — See  post. 
"Executory  or  Executed  Contracts,"  II,  D,  2;  "Executed  or  Executory  Con- 
tracts."  Ill,  B. 

C.  Elements. — A  sale  really  consists  of  two  separate  and  distinct  elements ; 

1.     Sale    defined    generally. — Five     Per  2.    Transfer  of  property  in  payment  of 

Cent.   Cases,  110  U.   S.  471,  478,  28   L.  Ed.  debt.— Williamson   v.    Berry,   8    How.    495, 

198;   Washington   v.    Ogden,   1    Black   450,  544,  12  L.  Ed.  1170;  Warren  v.  Martin,  11 

456,     17     h.     Ed.      203;      Williamson      v.  How.  209,  226,   13  L.   Ed.  667. 

Berry,      8     How.     495,     544,     12     L.     Ed.  3,     Transfer    of   money    or   property   as 

1170;   Hatch  v.   Oil   Co.,  100  U.   S.   124,  25  compensation  for  service. — Five  Per  Cent. 

L.  Ed.  554.     See,  also,  Whitfield  v.  United  Cases,  110  U.  S.  471,  478,  28  L.  Ed.  198. 

States.    92   U.    S.    165,    170,   23   L.    Ed.    705;  ^^^   ^^^    .^   ^^   ^^.^   ^^^^   ^^^             ^^   ^^ 

The  Frances    8   Cranch  3.->4,  357,  3  L.   Ed.  ^^^^^   ^^   ^^^^.^^   -^  ^^^   ^           ^^               .^ 

587.    See  Butler  z'  Thompson    92  U_  S   412  ^^j^   ^^   ,^j^   ^      ^^   government   in    con- 

414,  23    L.    Ed.   684,   where   the   definitions  ^jderation    of   a   price   paid   bv   him.      Five 

of   the   various   text-books    are   given    and  p^^.  ^^^^    ^^^^^^  ^^^  ^    g    ^-^^^  ^^g^  23  -^ 

discussed.                                 .       ,        ,    .  ■         ^  Ed.   198.     See,  generally,  the  .title   ARMY 

Sale  is  a  word   of  precise   legal   impor  ^^^  NAVY,  vol.  2,  p.  494. 

both  at  law  and  in  equity.     It  means  at  all  -     o  i                 j-^      -T          ti  h-         -o,-  tt 

times,  a  contract  between  parties,  to  give  _  *:. ?H!.o°"o?'"?'^'V7^  =  ,';^  ^f^]?"''  ^\^t  ^• 

and  to  pass  rights  of  property  for  money,  S-  -^^Jf^  ^4  L^  Ed  514;   Muller  v.   Nor- 

which  the  buyer  pays  or  promises  to  pay  ^°^'   ^■^■^    ^-   ^-  •^^^-  "^•*   ^-   ^^-  •^^'• 

to  the  seller  for  the 'thing  bought  and  sold.  5.     Contracts    of     "sale      or      return."— 

Williamson  v.   Berry,  8   How.   495,   544,   12  Sturm  r.    Boker,   150  U.   S.   312,  328,  37   L. 

L.    Kd.   1170.  Ed.   1093. 

Sale,  agency,  or  partnership,  see  Ship-  As  to  when  title  passes  when  con- 
man  V.  Straitsville  Cent.  Min.  Co.,  158  U.  tracts  are  of  this  nature,  see  post,  "Con- 
S.  356,  359,  362,  365,  39  L.  Ed.  1015.  tracts   of  Sale   or   Return,"   III,   D. 
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first,  a  contract  of  sale,  which  is  completed  when  the  offer  is  made  and  ac- 
cepted f  and.  second,  a  delivery  of  the  property  which  may  precede,  be  ac- 
companied by,  or  follow  the  payment  of  the  price,  as  may  have  been  agreed 
upon  between  the  parties.  The  substance  of  the  sale  is  the  agreement  to  sell 
and  its  acceptance.  That  possession  shall  be  retained  until  payment  of  the 
price  may  or  may  not  have  been  a  part  of  the  original  bargain,  but  in  sub- 
stance it  is  a  mere  method  of  collection.''' 

II.  Contract  of  Sale. 

A,  In  General. — To  constitute  a  valid  sale  and  efifect  a  change  of  property, 
as  between  seller  and  buyer,  it  is  essential  that  there  should  be  a  valid  agree- 
ment to  sell  or  contract  of  sale.^  A  contract  of  sale  imports  necessarily  a  con- 
tract of  purchase.^  Such  a  contract  being  signed  by  the  agent  of  both  parties, 
the  buyer  and  the  seller,  is  a  perfect  contract,  obligatory  upon  both  the  parties 
thereto. ^° 

B.  Requisites  and  Validity — 1.  Parties — a.  Necessity. — In  an  agreement 
of  sale  there  can  be  no  contract  without  both  a  vendor  and  a  vendee.  There 
can   be  no  purchase  without  a   seller.  ^^ 

b.  Competency. — To  constitute  a  valid  sale  there  must  be  parties  competent 
to  enter  into  a  contract. ^2 

2.  Subjects — a.  Necessity  for. — To  constitute  a  valid  sale  there  must  be  a 
thing  the  absolute  or  general  property  in  which  is  transferred  from  the  seller 
to  the  buyer.  13 

b.  Title  and  Possession  of  Seller. — No  one  in  general  can  sell  personal  prop- 
erty and  convey  a  valid  title  to  it  unless  he  is  the  owner  or  lawfully  represents 
the  owner.     Nemo  dat  quod  non  habet.     And  it  is  a  general  rule  of  law  that  a 


6.  Elements  of  sale — Contract  of  sale. — 

Norfolk,  etc.,  R.  Co.  v.  Sims,  191  U.  S. 
441,  447,  48  L.  Ed.  254.  See  post,  "Con- 
tract  of   Sale,"    II. 

While,  it  may  be  entirely  true  that  the 
property  in  the  thing  sold  does  not  pass 
under  a  C.  O.  D.  consignment  until  de- 
livery of  the  goods  and  payment  to  the 
carrier,  and  hence  it  may  be  said  that  the 
sale  is  not  completed  until  then,  yet  as 
matter  of  fact  the  bargain  is  made  and 
the  contract  of  sale  completed  as  such, 
when  the  order  is  received,  and  the  prop- 
erty shipped  in  pursuance  thereof.  Nor- 
folk, etc.,  R.  Co.  V.  Sims,  191  U.  S.  441, 
48  L.  Ed.  254.  See  post,  "C.  O.  D.  Con- 
signment,"  III,   C,  2,  c. 

7.  Delivery  of  property. — Norfolk,  etc., 
R.  Co.  V.  Sims,  191  U.  S.  441,  447,  48  L.  Ed. 
254.  See  post,  "Transfer  of  Title,"  III; 
"Delivery,"  III,  C;  "Delivery  and  Ac- 
ceptance of   Goods,"   IV. 

8.  Necessity  for  contract  of  sale. — The 
Venus,  8  Cranch  253,  3  L.  Ed.  353;  The 
Frances,  8  Cranch  354,  357,  3  L.  Ed.  587; 
Butler  V.  Thompson,  92  U.  S.  412,  414, 
23  L.  Ed.  684;  Norfolk,  etc.,  R.  Co.  v. 
Sims,  191  U.  S.  441,  447,  48  L.  Ed.  254. 
See  ante,  "Elements,"  I,  C. 

To  produce  a  change  of  property  from 
a  shipper  to  a  consignee,  it  is  essentially 
necessary,  that  the  goods  should  have 
been  sent,  in  consequence  of  some  con- 
tract between  the  parties,  by  which  one 
agreed  to  sell  and  the  other  to  buy.  The 
Frances,  8  Cranch  354,  359,  361,  3  L.  Ed. 
587.     See  post,  "Transfer  of  Title,"  III. 

As   to   letters   of   buyer   and   seller,   held 


to  constitute  a  valid  and  complete  con- 
tract of  sale  between  them,  see  Wheeler 
V.  New  Brunswick,  etc.,  R.  Co.,  115  U.  S. 
29,   29    L.    Ed.   341. 

9.  There  can  be  no  sale  unless  there  is 
a  purchase,  as  there  can  be  no  purchase 
unless  there  be  a  sale.  When,  therefore, 
the  parties  mutually  certify  and  declare 
in  writing  that  Butler  &  Co.  have  sold  a 
certain  amount  of  iron  to  Thomson  &  Co., 
at  a  price  named,  there  is  included  therein 
a  certificate  and  declaration  that  Thomson 
&  Co.,  have  bought  the  iron  at  that  price. 
Butler  V.  Thompson,  92  U.  S.  412,  416,  23 
L.   Ed.   684. 

10.  Butler  v.  Thompson,  92  U.  S.  412, 
417,   23   L.    Ed.   684. 

Where  a  contract  of  sale  is  complete, 
the  vendor  cannot  hold  the  vendee  to 
terms  not  agreed  on,  by  sending  him  a 
bill  or  memorandum  of  sale,  with  such 
terms  set  out  upon  it,  as  that  "no  claims 
for  deficiencies  or  imperfections  will  be 
allowed,  unless  made  within  seven  days 
from  the  receipt  of  goods."  Schuchardt 
V.   Aliens.   1    Wall.   359,   17   L.   Ed.   642. 

11.  Necessity  for  vendor  and  vendee. — 
Grafton  7'.  Cummings,  99  U.  S.  100.  106, 
25  L.  Ed.  366;  Butler  v.  Thomson,  92  U. 
S.   412,  414,  23   L.   Ed.  684. 

12.  Competent  parties.— Butler  r.  Thomp- 
son,  92   U.   S.   412,  414,   23   L.    Ed.   6S4. 

As  to  competency  of  parties  to  enter 
into  a  contract,  see  the  title  CON- 
TRACTS,  vol.   4,   pp.   552.   560. 

13.  Necessity  for  subject  of  sale.— 
Butler  V.  Thompson,  92  U.  S.  412,  414  23 
L.    Ed.   684. 
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sale  by  a  person  who  has  no  right  to  sell,  is  not  valid  against  the  rightful  owner.^* 
A  safe  of  personal  property  is  not  necessarily  void  because  the  property  was 
not  in  the  possession  of  the  rightful  owner  at  the  time  the  sale  was  made. 
Therefore  a  conversion  of  personal  property  by  a  wrongdoer  does  not  deprive 
the  owner  of  the  power  of  making  a  valid  sale  of  it.^"'  So  also  a  contract  for 
the  sale  of  goods  to  be  delivered  at  a  future  day  is  valid,  even  though  the  seller 
does  not  own  the  goods  or  have  them  in  his  possession,  and  has  no  other  means 
of  getting  them  than  to  go  into  the  market  and  buy  them,  provided  an  actual 
transfer  of  the  property  is  contemplated,  i.  e.,  where  the  parties  really  intend 
and  agree  that  the  goods  are  to  be  delivered  by  the  seller,  and  the  price  to  be 
paid  by  the  buyer.^*^  As  to  when  such  a  transaction  constitutes  a  wagering  con- 
tract and  as  to  the  validity  of  the  same,  see  the  title  Gambling  Contracts,  vol. 
6,  pp.  537,  538. 

c.  Existence  of  Property  Sold. — See  post,  "Crops  to  Be  Raised,"  III,  E,  2. 

d.  After-Acquired  Property. — See  ante,  "Title  and  Possession  of  Seller,"  II, 
B,  2,  b.  ■ 

e.  Incorporeal  Rights. — Credits  and  incorporeal  rights  are  the  subjects  of 
sale.^^ 

3.  Mutual  Assent — a.  In  General. — There  can  be  no  sale  without  an  in- 
tention to  selV^  and  to  constitute  a  valid  sale  or  contract  of  sale,  and  to  effect 
a  change  of  property  as  between  buyer  and  seller,  the  mutual  assent  of  the 
parties,!^  to  the  subject  matter  of  the  sale,  and  the  price  to  be  paid  therefor,-'^ 
is  essential.  The  intention  to  sell,  or  the  assent  of  the  former  owner  to  a  sale, 
need  not  have  been  expressly  given.  It  may  be,  and  often  is,  inferred  from 
die  circumstances  of  the  transaction. 21 


14.  Ventress  z:  Smith,  10  Pet.  IGl,  175, 
0  L.  Ed.  382;  Mitchell  v.  Hawley,  16  Wall. 
M4,  550,  21  L.  Ed.  322;  The  Fanny,  9 
\7heat.  658,  669,  6  L.  Ed.  184. 

The  general  rule  of  the  common  law  is, 
l^at,  except  by  a  sale  in  market  overt,  no 
cne  can  give  a  better  title  to  personal 
property  than  he  has  himself.  The  ex- 
cnption  from  this  principle  of  securities, 
liansferable  by  delivery,  was  established 
?.t  an  earl}'  period.  It  is  founded  upon 
principles  of  commercial  policy,  and  is 
now  as  firmly  fixed  as  the  rule  to  which 
it  is  an  exception.  Murray  v.  Lardner.  2 
V/all.  110,  118,  17  L.  Ed.  857.  See  the 
titles  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  257;  COUPONS,  vol.  4,  p.  848. 

15.  Tome  v.  Dubois,  6  Wall.  548,  18  L. 
T'\.   943. 

16.  Contracts  for  future  delivery. — Ben- 
jamin on  Sales  (vol.  2,  p.  717,  6th  Am.  Ed., 
by  Corbin,  §  828).  Emery  v.  Jemison,  131 
U.  S.  336,  344,  33  L.  Ed.  172;  Bibb  v. 
Allen,  149  U.  S.  481,  37  L.  Ed.  817;  Irwin 
V.  Williar,  110  U.  S.  499,  507,  508,  28  L. 
Ed.  225;  Clews  v.  Jamieson,  182  U.  S.  461,- 
489,  491,  45  L.  Ed.  1183;  Hansen  v.  Boyd, 
If.l   U.   S.   397,   40   L.    Ed.   746. 

17.  Incorporeal  rights — Credits. — Meyer 
V.   Richards,   163   U.   S.  385,   41    L.   Ed.   199. 

Where  a  right  to  purchase  la.nd  for 
however  short  a  period  is  vested  in  one, 
it  is  a  valuable  right,  and  is,  in  that  sense, 
property,  and  in  the  absence  of  express 
prohibition  would  be  the  subject  of  sale. 
Telfencr  v.  Russ,  145  U.  S.  522,  532,  36  L. 
Ed.    800. 

18.  Intention  to  sell. — Ketchum  v.  Dun- 


can, 96  U.  S.  659,  662,  24  L.  Ed.  868;  Wood 
v.  Guarantee  Trust,  etc.,  Co.,  128  U.  S. 
416,    423,    32    L.    Ed.    472. 

19.  Mutual  assent  of  parties. — Butler  v. 
Thompson,  92  U.  S.  412,  414,  23  L.  Ed. 
684;  Ketchum  v.  Duncan,  96  U.  S.  659,  662, 
24  L.  Ed.  868;  Wood  ?-.  Guarantee  Trust, 
etc.,  Co.,  128  U.  S.  416,  423,  32  L.  Ed. 
472;  The  Venus,  8  Cranch  253,  3  L.  Ed. 
353;  The  Frances,  8  Cranch  354,  357,  3  L. 
Ed.  587;  Minneapolis,  etc.,  R.  Co.  v.  Co- 
lumbus Rolling  ]\rill,  119  U.  S.  149,  30  L- 
Ed.  376;  Blossom  v.  Railroad  Co.,  3  Wall. 
196,  205,  18  L.  Ed.  43.  See  the  title  COX- 
TRACTS,  vol.   4,  p.   561. 

Nothing  was  required  at  common  law 
to  give  validity  to  a  sale  of  personal  prop- 
erty except  the  mutual  assent  of  the  par- 
ties to  the  contract.  As  soon  as  it  was 
shown  by  competent  evidence  that  it  was 
agreed  by  mutual  assent  that  the  one 
should  transfer  the  absolute  property  in 
the  thing  to  the  other  for  a  money  price, 
the  contract  was  considered  as  completely 
proven  and  binding  on  both  parties.  Hatch 
v.  Oil  Co.,  100  U.  S.  124,  130,  25  L.  Ed. 
554. 

20.  Consideration. — Butler  v.  Thomp- 
son, 92  U.  S.  412,  414,  23  L.   Ed.   684. 

21.  Intent  and  assent  may  be  implied. — 
Ketchum  z:  Duncan,  96  U.  S.  659,  662,  24 
L.  Ed.  868;  Wood  z'.  Guarantee  Trust,  etc., 
Co.,   128  U.   S.   416,   423,  32   L.    Ed.   472. 

While,  from  the  fact  that  goods  belong- 
ing to  one  party  pass  into  the  possession 
of  another,  a  contract  of  purchase  rnay 
sometimes  be  implied,  it  will  not  be  im- 
plied when   it  appears   that   such   transfer 
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b.  Offer  and  Acceptance. — Generally,  as  to  the  necessity  and  requisites  of 
offer  and  acceptance  in  the  formation  of  contracts,  see  the  title  Coxtracts,  vol. 
4,  p.  556,  et  seq.  As  no  contract  is  complete  without  the  mutual  assent  of  the 
parties,22  it  has  been  said  that  an  offer  to  sell  imposes  no  obligation  upon  either 
party  until  it  is  accepted  according  to  its  terms, ^-^  and  that  so  long  as  the  offer 
has  been  neither  accepted  nor  rejected,  the  negotiation  remains  open;  the  buyer 
may  decline  to  accept,  or  the  seller  may  withdraw  his  oft'er;  and  either  lejection 
or  withdrawal  leaves  the  matter  as  if  no  offer  had  ever  been  made.-"*  But  on 
the  other  hand  it  has  been  said  that  there  may  be  an  offer  to  sell,  subject  to 
acceptance,  which  will  bind  the  party  offering  and  not  the  other  party  until 
acceptance.-^  The  same  may  be  said  of  an  optional  purchase  upon  a  sufficient 
consideration. 2G  An  oft'er  and  acceptance  may  be  communicated  by  the  tele- 
graph and  therefore  telegraphic  correspondence  may  constitute  a  complete  con- 
tract of  sale.-' 

c.  Fraud  and  Deceit. — The  principles  of  law  applicable  to  fraud  and  deceit 
as  vitiating  or  preventing  the  formation  of  a  valid  contract  of  sale  are  appli- 
cable to  contracts  generally,  for  treatment  of  which,  see  the  title  Fraud  axd 
Deceit,  vol.  6,  pp.  394,  408.  et  seq.  The  misrepresentation  which  will  vitiate 
a  contract  of  sale,  and  prevent  a  court  of  equity  from  aiding  its  enforcement, 
must  relate  to  a  material  matter  constituting  an  inducement  to  the  contract,  and 
respecting  which  the  complaining  party  did  not  possess  at  hand  the  means  of 
knowledge;  and  it  must  be  a  misrepresentation  upon  which  he  relied,  and  by 
which  he  was  actually  misled  to  his  injury.^s 


of  possession  was  surreptitious,  and  with- 
out the  knowledge  of  the  latter.  Schutz 
V.  Jordan,  141  U.  S.  213,  215,  35  L.  Ed. 
705. 

22.  Mutual  assent. — See  ante,  "In  Gen- 
eral,"   II,    B,    3,   a. 

23.  Necessity  for  acceptance  of  offer. — 
Minneapolis,  etc.,  R.  Co.  v.  Columbus 
Rolling  Mill,  119  U.  S.  149,  151,  30  L.  Ed. 
376;  Blossom  v.  Railroad  Co.,  3  Wall.  19G, 
205,   18    L.    Ed.   43. 

A  proposal  to  accept  or  an  acceptance, 
upon  terms  varying  from  those  offered,  is 
a  rejection  of  the  ofifer,  and  puts  an  end 
to  the  negotiation,  unless  the  party  who 
made  the  original  ofifer  renews  it,  or  as- 
sents to  the  modification  suggested.  The 
other  party,  having  once  rejected  the 
ofifer,  cannot  afterwards  revive  it  by  ten- 
dering an  acceptance  of  it.  IMinneapolis, 
etc..  R.  Co.  V.  Columbus  Rolling  Mill,  119 
U.  S.  149,  151,  30  L.  Ed.  376,  citing  Elia- 
son  V.  Henshaw,  4  Wheat.  225,  4  L.  Ed. 
556;  Carr  v.  Duval,  14  Pet.  77,  10  L.  Ed. 
361;  National  Bank  v.  Hall,  101  U.  S.  43, 
50.   25    L.    Ed.   822. 

The  fair  meaning  of  the  fact  that  the 
orders  were  given  to  agents  of  a  com- 
pany employed  to  solicit  them,  is  that  the 
company  offered  the  goods  and  that  the 
orders  were  acceptances  of  offers  from 
the  other  side.  The  contracts  were  made 
with  the  company  through  its  authorized 
agent  at  the  moment  when  the  orders 
were  given.  Rearick  v.  Pennsylvania,  203 
U.    S.    507,   511,    51    L.    Ed.    295. 

Where  a  seller  in  execution  of  the  or- 
ders of  the  buyer  consigns  to  him,  un- 
conditionally, such  goods  as  he  directs,  the 
contract  is  complete;  and  the  goods  wi", 
oil  being  shipped,  become  the  property  of 


the  buyer.  But  where  the  seller  does  not 
do  this,  but  with  the  goods  which  were 
ordered,  he  consigns  other  goods,  ex- 
pressly stipulating  that  the  buyer  shall  not 
take  the  goods  he  had  ordered,  unless  he 
consent  to  take  the  whole  quantity,  this 
is  a  new  proposition,  on  which  the  buj-er 
is  at  liberty  to  exercise  his  discretion.  He 
may  accept  or  reject  it;  and  until  he  does 
accept  it,  the  property  must  remain  in  the 
seller.  The  Frances,  8  Cranch  354,  357, 
3  L.  Ed.   587. 

Upon  a  shipment  of  goods,  to  be  sold 
on  joint  account  of  the  consignee  and 
shipper,  or  of  the  latter  alone,  at  the  op- 
tion of  the  consignee,  the  right  of  prop- 
erty does  not  vest  in  the  consignee,  un- 
til he  has  made  his  election,  under  the 
option  given  him.  The  Venus,  8  Cranch 
253,    3    L.    Ed.    353. 

24.  Minneapolis,  etc.,  R.  Co.  v.  Colum- 
bus Rolling  Mill,  119  U.  S.  149,  151,  30  L. 
Ed.   376. 

25.  Butler  v.  Thompson,  92  U.  S.  412, 
414,  23   L.   Ed.   684. 

26.  Butler  v.  Thompson,  92  U.  S.  412, 
414,  23   L.   Ed.  684. 

27.  Telegraphic  correspondence. — Ut- 
ley  c'.  Donaldson,  94  U.  S.  29.  24  L.  Ed.  .-.4. 

28.  Fraud  and  deceit. — Slaughter  v.  Cor- 
son,  13  Wall.  379.  20   L.   Ed.   f)27. 

Where  the  means  of  knowledge  are  at 
hand  and  equally  available  to  both  parties, 
and  the  subject  of  purchase  is  alike  open 
to  their  inspection,  if  the  purchaser  does 
not  avail  himself  of  these  means  and  op- 
portunities, he  will  not  be  heard  to  say, 
in  impeachment  of  the  contract  of  sale, 
that  he  was  deceived  by  the  vendor's  mis- 
representHtions.  Slauehtcr  v.  Gcrson,  13 
Wall.  370,  20  L.  Ed.  G:.7. 
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4.  Description  of  Thing  Sold,  Price  and  Parties. — In  an  agreement  of 
sale  there  must  be  a  sufficient  description  of  the  thing  sold  and  of  the  price  to 
be  paid  for  it.  It  is,  therefore,  an  essential  element  of  a  contract  in  writing 
that  it  shall  contain  within  itself  a  description  of  the  thing  sold  by  which  it  can 
be  known  or  identified,  of  the  price  to  be  paid  for  it,  of  the  party  who  sells 
it,  and  the  party  who  buys  it.-^ 

5.  Consideration. — See  the  title  Contracts,  vol.  4,  pp.  552,  563. 

6.  Formal  Requisites — a.  In  General. — Personal  property,  according  to  the 
common  law,  could  always  be  transferred  or  incumbered  without  the  use  of  a 
deed  for  that  purpose.^^ 

b.  Statute  of  Frauds. — As  to  the  requirements  of  the  statute  of  frauds  as  to 
the  writing  and  the  receipt  and  acceptance  of  goods  sold,  see  the  title  Frauds, 
Statute  oe,  vol.  6,  pp.  451,  462,  467. 

c.  Bills  of  Sale. — A  seal  has  never  been  held  necessary  to  the  validity  of  a 
bill  of  sale.^^ 

Ship. — As  to  the  necessity  of  a  bill  of  sale  to  transfer  title  to  a  vessel,  see 
the  title  Ships  and  Shipping. 

0.  Legality. — See  the  titles  Gambling  Contr.\cts,  vol.  6,  pp.  537,  538,  et 
seq. ;   Illegal  Contracts,  vol.  6,  p.  737. 

D.  Construction — 1.  In  General. — The  courts  may  look  not  only  to  the 
language  employed,  but  to  the  subject-matter  and  the  surrounding  circumstances, 
and  may  avail  themselves  of  the  same  light  which  the  parties  possessed  when 
the  contract  was  made.^^  in  determining  the  real  character  of  a  contract  af- 
fecting the  title  to  personal  property,  courts  will  always  look  to  its  purpose, 
rather  than  to  the  name  given  to  it  by  the  parties.^^ 

2.  Executory  or  Executed  Contracts. — It  is  not  always  easy  to  determine 
whether  an  instrument  is  an  executed  contract  of  sale  or  a  mere  executory 
contract,  an  agreement  to  sell.-^-*  But  whether  it  is  one  or  the  other  depends, 
of  course,  upon  the  intention  of  the  parties.'^^ 


29.  Description    of    things    sold,    etc. — 

Grafton  v.  Cummings,  99  U.  S.  100,  106, 
25  L.  Ed.  366.  See  the  title  CON- 
TRACTS, vol.  4,  p.   562. 

30.  Formal  requisites — Necessity  for 
deed.— Gibson  v.  Warden,  14  Wall.  244, 
247,   20    L.    Ed.    797. 

31.  Gibson  v.  Warden,  14  Wall.  244,  247, 
20   L.    Ed.   797. 

Louisiana  seal  not  required. — Zacharie 
V.    Franklin,    12    Pet.    151,   9   L.    Ed.    1035. 

32.  Merriam  v.  United  States,  107  U. 
S.  437,  441,  27  L-  Ed.  531;  Nash  v.  Towne, 
5  Wall.  689,  18  L.  Ed.  527;  Barreda  v. 
Silsbee,  21  How.  146,  161,  16  L.  Ed.  86; 
Hatch  V.  Oil  Co.,  100  U.  S.  124,  130,  25 
L.  Ed.  554;  Harrison  v.  Fortlage,  161  U. 
S.  57,  63,  40  L.  Ed.  616.  See,  generally, 
the  title  INTERPRETATION  AND 
CONSTRUCTION,  vol.  7,  p.  257. 

They  are,  accordingly,  entitled  to  place 
themselves  in  the  same  situation  as  the 
parties  who  made  the  contract,  in  order 
that  they  may  view  the  circumstances  as 
those  parties  viewed  them,  and  so  judge 
of  the  meaning  of  the  words  and  of  the 
correct  application  of  the  language  to  the 
things  described.  Nash  v.  Towne,  5  Wall. 
689,    18    L.    Ed.    527. 

Hence,  where  flour  intended  to  be  sent 
to  Boston  w-as  sold  at  Neenah,  upon  Lake 
Michigan,  in  midwinter,  and  the  letter  of 
sale  stated  that  the  flour  was  sold  "free 
on    board    steamer    at    Neenah,"    and    was 


now  "stored,"  the  inference  would  be  that 
the  flour  was  to  remain  in  the  storehouse 
where  it  was  until  the  navigation  opened 
in  the  spring,  and  that  it  was  to  be  with- 
drawn and  delivered  on  board  a  steamer  at 
Neenah,  free  of  charge  to  the  purchasers 
before  the  spring  season  of  navigation 
closed  (which  was  May  31).  Nash  v. 
Towne,  5  Wall.  689,  18  L.   Ed.  527. 

33.  Hervey  v.  Rhode  Island  Locomotive 
Works,   93  U.   S.   664,  672,  23   L.   Ed.   1003. 

34.  Beardsley  v.  Beardsley,  138  U.  S. 
262,  266,  34  L.  Ed.  92S;  The  Elgee  Cotton 
Cases,  22  Wall.  180,  187,  22  L.  Ed.  863. 
See  post,  "Executed  or  Executory  Con- 
tracts,"   III,   B. 

35.  The  Elgee  Cotton  Cases,  22  Wall. 
130,   188,   22    L.    Ed.    863. 

Certain  rules  for  ascertaining  the  inten- 
tion of  the  parties,  and  for  the  interpreta- 
tion of  such  contracts  have  become  estab- 
lished in  England  and  in  this  country. 
These  rules  are  as  follows:  First.  When 
by  the  agreement,  the  vendor  is  to  do 
anything  to  the  goods  for  the  purpose  of 
putting  them  into  that  state  in  which  the 
purchaser  is  bound  to  accept  them,  or,  as 
it  is  sometimes  worded,  into  a  deliverable 
state,  the  performance  of  those  things 
shall,  in  the  absence  of  circumstances  in- 
dicating a  contrary  intention,  be  taken  to 
be  a  condition  precedent  to  the  vesting  of 
the  property.  Second.  "Where  anything 
remains  to  be  done  to  the  goods  for  the 
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3.  Quantity.— Where  a  contract  is  made  to  sell  or  furnish  certain  goods 
identified  by  reference  to  independent  circumstances,  such  as  an  entire  lot  de- 
posited in  a  certain  warehouse,  or  all  that  may  be  manufactured  by  the  vendor 
in  a  certain  establishment,  or  that  may  be  shipped  by  his  agent  or  correspondent 
in  certain  vessels,  and  the  quantity  is  named  with  the  qualification  of  "about," 
or  "more  or  less,"  or  words  of  like  import,  the  contract  applies  to  the  specific 
lot;  and  the  naming  of  the  quantity  is  not  regarded  as  in  the  nature  of  a  war- 
ranty, but  only  as  an  estimate  of  the  probable  amount,  in  reference  to  which 
good  faith  is  all  that  is  required  of  the  party  making  \t?^  But  when  no  such 
independent  circumstances  are  referred  to,  and  the  engagement  is  to  furnish 
goods  of  a  certain  quality  or  character  to  a  certain  amount,  the  quantity  specified 
is  material,  and  governs  the  contract.  The  addition  of  the  qualifying  words, 
"about,"  "more  or  less,"  and  the  like,  in  such  cases,  is  only  for  the  purpose 
of  providing  against  accidental  variations  arising  from  slight  and  unimportant 
excesses  or  deficiencies  in  number,  measure,  or  weight.-'^'''  If,  however,  the 
qualifying  words  are  supplemented  by  other  stipulations  or  conditions  which 
give  them  a  broader  scope  or  a  more  extensive  significancy,  then  the  contract 
is  to  be  governed  by  such  added  stipulations  or  conditions.-^'^ 

4.  Mode  of   Delivery. — Where,  in  a  contract  of  sale,  a  particular  ship  is 


purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods, 
where  the  price  is  to  depend  on  the  quan- 
tity or  quality  of  the  goods,  the  perform- 
ance of  these  things  shall  also  be  a  con- 
dition precedent  to  the  transfer  of  the 
property,  although  the  individual  goods 
be  ascertained  and  they  are  in  the  state  in 
which  they  ought  to  be  accepted."  Third. 
"Where  the  buyer  is  by  the  contract 
bound  to  do  anything  as  a  consideration, 
either  precedent  or  concurrent,  on  which 
the  passing  of  the  property  depends,  the 
property  will  not  pass  until  the  condition 
be  fulfilled,  even  though  the  goods  may 
have  been  actually  delivered  into  the  pos- 
session of  the  buyer."  Benjamin  on  Sales, 
2nd.  Ed.  p.  236.  The  Elgee  Cotton  Cases, 
22  Wall.  180,  188,  22  L.  Ed.  863;  Beardsley 
V.  Beardsley.  138  U.  S.  262,  266,  34  L.  Ed. 
928. 

36.  Quantity. — Brawley  v.  United  States, 
96  U.  S.  16S.  171,  24  L.  Ed.  622;  Nor- 
rington  f.  Wright,  115  U.  S.  188,  203, 
29  L.  Ed.  366;  Pine  River  Logging  Co. 
V.  United  States,  186  U.  S.  279,  288,  46  L. 
Ed.    1164. 

In  such  cases,  the  governing  rule  is 
somewhat  analogous  to  that  which  is  ap- 
plied in  the  description  of  lands,  where 
natural  boundaries  and  monuments  con- 
trol courses  and  distances  and  estimates 
of  quantity.  Brawley  v.  United  States,  96 
U.  S.  168,  171,  24  L.  Ed.  622.  See  the  title 
BOUND.\KIES,    vol.    3,    p.    461. 

37.  Brawley  v.  United  States,  96  U.  S. 
168,  172.  24  L.  Ed.  622;  Moore  v.  United 
Slates,  196  U.  S.  157,  168,  49  L.  Ed.  428; 
Pine  River  Logging  Co.  v.  United  States, 
186  U.  S.  279,  289,  46  L.  Ed.  1164;  Nor- 
rington  v.  Wright,  115  U.  S.  188,  203.  29 
L.   Ed.  366. 

Contracts  to  cut  and  deliver  a  certain 
quantity  of  dead  and  down  timber,  cannot 
be  construed  to  authorize  the  cutting  of 
six  times  that  amount  on  account  of  the 


addition  of  the  words  "more  or  less." 
Pine  River  Logging  Co.  v.  United  States, 
186  U.   S.   279,  289,  46   L.   Ed.   1164. 

Three  hundred  and  sixty-six  tons  less 
than  5,000  tons  is  not  "about  5,000  tons." 
The  difference  is  too  great.  Moore  v. 
United  States,  196  U.  S.  157,  167,  49  L. 
Ed.   428. 

Four  hundred  tons  in  one  month  and 
885  in  another  is  not  about  1,000  tons  per 
month.  Norrington  v.  Wright,  115  U. 
S.   188,  29   L.   Ed.   366. 

38.  Brawley  v.  United  States,  96  U.  S. 
168,  172,  24  L.  Ed.  622;  Lobenstein  v. 
United  States,  91  U.  S.  324,  23  L.  Ed. 
410. 

As,  if  it  be  agreed  to  furnish  so  many 
bushels  of  wheat,  more  or  less,  according 
to  what  the  party  receiving  it  shall  re- 
quire for  the  use  of  his  mill,  then  the  con- 
tract is  not  governed  by  the  quantity 
named,  nor  by  that  quantity  with  slight 
and  unimportant  variations,  but  by  what 
the  receiving  party  shall  require  for  the 
use  of  his  mill.  So  where  a  manufacturer 
contracts  to  deliver  at  a  certain  price  all 
the  articles  he  shall  make  in  his  factory 
for  the  space  of  two  years,  "say  a  thou- 
sand to  twelve  hundred  gallons  of  naphtha 
per  month,"  the  designation  of  quantity  is 
qualified  not  only  by  the  indeterminate 
word  "say,"  but  by  the  fair  discretion  or 
ability  of  the  manufacturer,  always  pro- 
vided he  acts  in  good  faith.  Brawley  v. 
United  States,  96  U.  S.  168,  172,  24  L  Ed 
622. 

So  when  the  contract  was  to  deliver  at 
the  post  of  Ft.  Pembenia,  eight  hundred 
and  eighty  cords  of  wood  "more  or  less, 
as  shall  be  determined  to  be  necessary  by 
the  post  commander  for  the  regular  sup- 
plies, in  accordance  with  army  regula- 
tions, of  the  troops  and  employees  of  the 
garri.son  of  said  post,  for  the  fiscal  year 
beginning  July  1,  1871."  Brawley  v.  United 


1032 


SALES. 


designated  as  to  the  putting  on  board  only,  and  not  as  to  the  arrival,  it  is  not  to 
be  inferred  that  the  goods  must  be  carried  to  their  destination  in  the  same  ship.-** 
5.  Evidence;  to  Aid  Construction. — A  contract  being  clearly  expressed  in 
writing,  the  printed  billhead  of  the  invoice  can,  upon  no  well-settled  rule,  control, 
modify,  or  alter  it."**^ 

E.  What  Law  Governs. — See  the  title  Conflict  of  Laws,  vol.  3,  pp.  1020, 
1061.     See  also  notc.-'i 

F.  Rescission  or  Modification^- — 1.  By  Consent  of  Parties. — A  contract 
of  sale  may  be  rescinded  by  the  consent  of  the  parties  thereto,  and  such  consent 
may  be  implied  from  their  acts.^^ 

2.  Rescission  by  Seller — a.  Grounds  for  Rescission — (1)  Fraud. — The 
seller  has  the  right  to  rescind  the  contract  on  the  ground  of  fraud.^'*  But  where 
goods  have  been  purchased  upon  fraudulent  representations,  the  vendor  has  an 
election   of   remedies.     Instead   of   exercising  his  right   to  rescind  the   sale   and 


States,  96  U.  S.  168,  173,  24  L.  Ed.  622. 
See,  also,  Pine  River  Logging  Co.  v. 
United  States,  186  U.  S.  279,  288,  46  L  Ed. 
1164. 

Under  a  contract  which  provided  that 
the  plaintiff  should  supply  1,600,000 
pounds,  more  or  less,  of  oats,  *  *  *  qj- 
such  other  quantity,  more  or  less  as  may 
be  required  from  time  to  time  for  the 
wants  of  a  military  station  between  the 
first  day  of  July,  1877,  and  the  thirty-first 
day  of  December,  1877,  in  such  quantities 
and  at  such  times  as  the  receiving  otiicer 
may  require,  it  was  held  that  the  plain- 
tiff was  not  bound  to  deliver,  and  the 
United  States  to  receive,  in  addition  to 
the  1,600,000  for  which  his  bid  was  ac- 
cepted, all  the  oats  needed  for  the  wants 
of  the  station  between  the  dates  men- 
tioned, but  only  1,600,000  pounds  of  oats, 
and  no  more,  unless  required  to  do  so  by 
the  quartermaster.  ]\Ierriam  v.  United 
States,  107  U.  S.  437,  441,  27  L.  Ed.  531. 

39.  Where  particular  ship  designated  as 
to  putting  on  board  only. — Harrison  v. 
Fortlage,  161  U.  S.  57,  64,  40  L.  Ed.  616. 

"The  sugar  in  question  having  been  put 
on  board  the  Empress  of  India,  and  the 
conditions  of  the  contract  thus  satisfied, 
so  far  as  that  ship  was  concerned,  the  sub- 
sequent transportation  and  delivery  of  the 
goods  were  to  be  governed  by  the  general 
rules  of  the  maritime  law.  By  that  law, 
as  understood  in  England,  the  master, 
from  the  necessity  of  the  case,  have  the 
right,  and,  by  our  law,  the  duty,  in  case  of 
disaster  to  his  ship,  to  tranship  the  goods 
and  send  them  on  by  another  vessel,  if 
one  could  be  had."  Harrison  v.  Fortlage, 
161    U.   S.   57,  64,  40   L.   Ed.   616. 

40.  Sturm  v.  Boker,  150  U.  S.  312,  327, 
37   L.   Ed.   1093. 

Usage. — Where  a  party  agreed  to  deliver 
so  many  bushels  of  "first  quality  clear 
barley,"  the  contract  not  stating  whether 
the  barley  was  to  be  delivered  in  sacks  or 
in  bulk,  i.  e.,  loose,  held  that  evidence 
was  properly  received  to  show  a  usage 
of  trade  to  deliver  in  sacks;  such  evidence 
tending  not  to  contradict  the  agreement, 
but  only  to  give  it  precision  on  an  im- 
portant point  where  by  its  terms  it  had 
teen  left  undefined.     Robinson  v.  United 


States,  13  Wall.  363,  20  L.  Ed.  653.  See, 
also,  Shipman  v.  Straitsville  Cent.  IMin. 
Co.,  158  U.  S.  356,  39  L.  Ed.  1015,  and  see 
the   title   USAGES   AND   CUSTOMS. 

41,  What  law  governs. — A.  contracted 
by  parol,  in  New  York,  for  the  purchase 
of  a  large  quantity  of  spirituous  liquor  of 
B.,  who,  by  the  agreement,  was  to  fur- 
nish certain  labels.  B.  delivered  them 
pursuant  to  instruction,  to  A.  in  New 
York,  and  shipped  the  liquor  to  A.  in 
Michigan,  where  he  resided.  A.,  when 
sued  for  the  price  of  the  liquor,  no  part 
of  which  had  been  paid,  insisted  that  the 
contract  was  not  completed  until  the  de- 
livery of  the  liquor  in  Michigan,  and  he 
relied  upon  the  prohibitory  liquor  law  of 
that  state,  which  declares  that  all  such 
contracts  are  null  and  void.  The  jury 
found  that  the  labels  added  to  the  value  of 
the  liquor,  and  formed  part  of  the  price, 
and  that  A.  accepted  them  in  New  York 
as  a  part  of  the  goods  sold.  Held,  that 
the  finding  of  the  jury  upon  the  question 
of  acceptance  being  final  and  conclusive, 
the  contract  was  executed  in  New  York, 
and  was  by  the  laws  thereof  valid.  Gar- 
field V.   Paris,  96  U.   S.  557,  24  L.   Ed.  821. 

42.  Rescission  or  modification. — See, 
generally,  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMATION, 
ante,   p.   799. 

43,  Rescission  by  consent  of  parties. — 
Florence  Mining  Co.  v.  Brown,  124  U.  S. 
385,   390,   31    L.    Ed.   424. 

44.  Fraud. — Montgomery  v.  Bucyrus 
Machine  Works,  92  U.  S.  257,  258,  23  L. 
Ed.  656.  See  the  title  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  394. 

Thus  where  a  party,  by  fraudulently 
concealing  his  insolvency  and  his  intent 
not  to  pay  for  goods,  induces  the  owner 
to  sell  them  to  him  on  credit,  the  vendor, 
if  no  innocent  third  party  has  acquired  an 
interest  in  them  is  entitled  to  disaffirm 
the  contract  and  recover  the  goods.  The 
defeasible  title  of  the  vendee  to  the  goods 
so  acquired  vests  in  his  assignee  in  bank- 
ruptcy, and  is  subject  to  be  determined 
by  the  prompt  disaffirmance  of  the  con- 
tract by  the  vendor.  Donaldson  v.  Far- 
well,  93  U.  S.  631,  23   L.   Ed.  993. 
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replevy  the  goods,  he  may  affirm  the  sale,  sue  for  the  purchase  price,  and  attach 
the  goods  upon  the  ground  that  they  had  been  fraudulently  purchased.^^ 

(2)  Repudiation  of  Contract  by  Buyer. — As  to  the  right  of  the  seUer  to 
rescind  the  contract,  on  account  of  its  repudiation  by  the  buyer,  see  the  title 
Contracts,  vol.  4,  p.  588,  et  seq. 

b.  Time  for  Rescission. — The  vendor  must  exercise  his  right  of  rescission 
promptly  after  obtaining  knowledge  of  facts  entitling  him  to  rescind.'*^ 

c.  What  Constitutes  Rescission. — A  written  demand  upon  a  party  to  whom  a 
vendor  had  delivered  certain  securities  for  the  vendee,  for  the  immediate  return 
of  the  securities  to  him  on  the  ground  that  up  to  that  time  the  vendee  had  re- 
fused to  fulfill  his  contract  for  their  purchase,  was  a  distinct  rescission  of  the 
contract  of  sale.'^" 

3.  Rescission  by  Buyer — a.  Grounds  for  Rescission — (1)  Failure  of  Con- 
sideration.— The  vendee  may  rescind  the  contract  of  sale  for  failure  of  con- 
sideration.'*^ 

(2)  Breach  of  Contract  by  Seller — (a)  Breach  as  to  Time  and  Place  of  Ship- 
ment.— In  a  mercantile  contract,  a  statement  by  the  seller  descriptive  of  the 
subject  matter,  or  of  some  material  incident,  such  as  the  time  or  place  of  ship- 
ment, is  ordinarily  to  be  regarded  as  a  warranty,  or  condition  precedent,  upon 
the  failure  or  nonperformance  of  which  the  buyer  may  repudiate  the  whole 
contract.'*^ 

(b)  Breach  as  to  Quantity.^^ — Where  a  vendor  agrees  to  sell  and  to  ship  to 
the  vendee  a  certain  quantity  of  goods  at  a  certain  time,  both  the  quantity  and 
the  time  of  shipment  are  essential  terms  of  the  agreement,  and  the  failure  of 
the  vendor  to  perform  his  agreement  justifies  the  vendee  in  rescinding  the  con- 
tract and  refusing  to  accept  any  of  the  goods. -^^ 


45.  Browning  v.  De  Ford,  178  U.  S.  19G, 
201,  44  L.   Ed.  10.33. 

46.  Time  for  rescission. — Donaldson  v. 
Farwell,  93  U.  S.  631.  633,  23  L.  Ed.  993. 

47.  Hinchman  v.  Lincoln,  124  U.  S.  38, 
53,  31  L.   Ed.  337. 

Such  a  demand  is  a  notice  to  such  party 
not  to  deliver  to  the  vendee  thereafter, 
even  if  he  should  offer  to  complete  the 
contract  by  payment  of  the  consideration; 
it  puts  an  end,  by  its  own  terms,  to  the 
relation  between  the  parties  of  vendor  and 
vendee.  Hinchman  v.  Lincolr.  124  U.  S. 
38,  53,  31  L.   Ed.  337. 

48.  Eclipse  Bicycle  Co.  v.  Farrow,  199 
U.  S.  581,  587,  50  L.  Ed.  317.  See,  also, 
United  States  v.  Howey  Steel  Co.,  196  U. 
S.    310,    315,    316,    49    L.    Ed.    492. 

49.  Breach  as  to  time  and  place  of 
shipment. — Filley  v.  Pope,  115  U.  S.  213, 
29  L.  Ed.  372;  NorrinRton  v.  Wright,  115 
U.  S.  188,  203,  29  L.  Ed.  366;  Pope  v.  Allis, 
115  U.  S.  363,  372,  29  L.  Ed.  393;  Cleve- 
land Rolling  Mill  v.  Rhodes,  121  U.  S. 
255,   261,  30   L.   Ed.   920. 

In  the  contracts  of  merchants,  time  is 
of  the  essence.  The  time  of  shipment  is 
the  usual  and  convenient  means  of  fixing 
the  probable  time  of. arrival,  with  a  view  of 
providing  funds  to  pay  for  the  goods,  or 
of  fulfilling  contracts  with  third  persons. 
Cleveland  Rolling  Mill  v.  Rhorles,  121  U. 
S.  255,  261,  30  L.  Ed.  920;  Norrington  ?• 
Wright,  115  U.  S.  188,  203,  29  L.  Ed.  366. 
See,  also,  Filley  <'.  Pope,  115  U.  S.  213,  29 
L.    Ed.    372. 

Where  part  is  shipped  at  time  appointed 


and  the  rest  afterwards,  the  buyer  is  not 
bound  to  accept  any  part.  Cleveland 
Rolling  Mill  v.  Rhodes,  121  U.  S.  255,  261, 
30   L.   Ed.   920. 

Place  of  shipment  essential. — Filley  v. 
Pope,   115   U.    S.   213,   29   L.    Ed.   372. 

50.  See  ante,  "Quantity,"  II,  D,  3; 
"Breach  as  to  Time  and  Place  of  Ship- 
ment," II,  F,  3,  a,   (2),   (a). 

51.  Breach  as  to  quantity. — Cleveland 
Rolling  Mill  v.  Rhodes,  121  U.  S.  255,  261. 
30    L.    Ed.   920. 

The  vendor  does  not  perform  his  agree- 
ment by  shipping  part  of  the  stipulated 
quantity  at  the  time  appointed  and  the 
rest  from  time  to  time  afterwards.  Cleve- 
land Rolling  Mill  v.  Rhodes,  121  U.  S. 
255,    261,    30    L.    Ed.   920. 

When  the  goods  are  to  be  shipped  in  cer- 
tain proportions  monthly,  the  seller's  fail- 
ure to  ship  the  required  quantity  in  the 
first  month  gives  the  buyer  the  same  right 
to  rescind  the  whole  contract,  that  he 
would  have  had  if  it  had  been  agreed 
that  all  the  goods  should  be  delivered  at 
once.  And  the  acceptance  by  the  buyer  of 
a  portion  of  the  goods  shipped  in  the  first 
month  is  no  waiver  of  his  right  to  rescind 
where  such  acceptance  took  place  without 
notice  or  means  of  knowledge  that  the 
stipulated  quantity  had  not  been  shipped 
in  such  month.  Norrington  v.  Wright,  115 
U.   S._  188,   205,  29   L.   Ed.  366. 

This  is  especially  true  where  the  price 
paid  by  the  buyer  for  the  goods  received 
v/as  above  the  market  value,  the  seller 
thus   suffering  no  injury  by  the   omission 
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(c)  Breach  as  to  Nature  and  Quality. — When  the  subject  matter  of  a  sale  is 
not  in  existence,  or  not  ascertained  at  the  time  of  the  contract,  an  undertaking 
that  it  shall,  when  existing  or  ascertained,  possess  certain  qualities,  is  not  a 
mere  warranty,  but  a  condition,  the  performance  of  which  is  precedent  to  any 
obligation  upon  the  vendee  under  the  contract ;  because  the  existence  of  those 
qualities  being  part  of  the  description  of  the  thing  sold  becomes  essential  to  its 
identity,  and  the  vendee  cannot  be  obliged  to  receive  and  pay  for  a  thing  dif- 
ferent from  that  for  which  he  contracted.^-  And  so,  when  a  contract  for  the 
sale  of  goods  is  made  by  sample,  it  amounts  to  an  undertaking  on  the  part  of 
the  seller  with  the  buyer  that  all  the  goods  are  similar,  both  in  nature  and  quality, 
to  those  exhibited,  and  if  they  do  not  correspond,  the  buyer  may  refuse  to  re- 
ceive them,  or  if  received,  he  may  return  them  in  a  reasonable  time  allowed  for 
examination,  and  thus  rescind  the  contract.^^  Where  a  contract  of  sale  is  to 
be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the  parties  put  in  statu  quc^"* 

(d)  Repudiation  of  Contract  by  Seller. — As  to  the  right  of  the  buyer  to 
rescind  the  contract  on  account  of  its  repudiation  by  the  seller,  see  the  title 
Contracts,  vol.  4,  p.  588,  et  seq. 

(e)  Breach  of  Warranty. — See  the  title  Warranty. 

(f)  Nondelivery. — In  an  executory  contract  for  the  manufacture  and  sale  of 
goods,  and  their  delivery  on  a  specified  day,  time  is  of  the  essence  of  the  con- 
tract, and  the  vendee  is  not  bound  to  accept  and  pay  for  the  goods,  unless  they 
are  delivered  or  tendered  on  that  day.^^ 

b.  Condition  Precedent — Return  or  Tender  of  Property. — When  a  vendee 
seeks  to  rescind  the  contract  of  sale,  he  must  return  the  property  received,  or 
tender  it.^^^ 


of  the  buyer,  to  return  the  goods  and 
where  no  reliance  was  placed  on  that 
omission  in  the  correspondence  between 
the  parties.  Norrington  v.  Wright,  115  U. 
S.  188,  205,  29  L.  Ed.  366,  distinguishing 
Lyon  V.  Bertram,  20  How.  149,  15  L.  Ed. 
847,  in  which  the  buyer  of  a  specific  lot 
of  goods  accepted  and  used  part  of  them 
with  full  means  of  previously  ascertaining 
whether   they  conformed   to   the   contract. 

52.  Breach  as  to  quality. — Pope  v.  Allis, 
115   U.    S.   3G3,   371,   29   L.    Ed.   393. 

53.  Pope  V.  Allis,  115  U.  S.  363,  372,  29 
L.    Ed.    393. 

When  a  vendor  sells  goods  of  a  speci- 
fied quality,  but  not  in  existence  or  ascer- 
tained, and  undertakes  to  ship  them  to  a 
distant  buyer  when  made  or  ascertained, 
and  delivers  them  to  the  carrier  for  the 
purchaser,  the  latter  is  not  bound  to  ac- 
cept them  without  examination.  Pope  v. 
Allis,    115    U.    S.    363,    372,    29    L.    Ed.    393. 

"We  have  been  referred  by  the  plaintiffs 
in  error  to  the  cases  of  Thornton  v. 
Wynn,  12  Wheat.  183,  6  L.  Ed.  595,  and 
Lyon  V.  Bertram,  20  How.  149,  15  L.  Ed. 
847,  to  sustain  the  proposition  that  the 
defendant  in  error  in  this  case  could  not 
rescind  the  contract  and  sue  to  recover 
back  the  price  of  the  iron.  But  the  cases 
are  not  in  point.  In  the  first  there  was  an 
absolute  sale  with  warranty  and  delivery 
to  the  vendee  of  a  specific  chattel,  namely, 
a  race  horse;  in  the  second,  the  sale  was 
of  a  specified  and  designated  lot  of  flour 
which  the  vendee  had  accepted,  and  part 
of  which  he  had  used,  with  ample  means 
to  ascertain   whether  or  not  it  conformed 


to  the  contract."     Pope  v.  Allis,  115  U.  S. 
363,  372,   29   L.   Ed.  393. 

54.  Lyon  v.  Bertram,  20  How.  149,  15  L. 
Ed.   847. 

Where  there  was  a  contract  for  the  pur- 
chase of  a  cargo  of  flour,  and  a  portion  of 
it  was  delivered,  paid  for,  and  used  by 
the  purchaser,  he  cannot  repudiate  the 
contract  upon  the  ground  that  the  brand 
upon  the  flour  was  not  that  for  which  he 
contracted.  Lyon  v.  Bertram,  20  How. 
149,    15    L.    Ed.    847. 

55.  Jones  v.  United  States,  96  U.  S.  24, 
24  L.  Ed.  644;  Masters  v.  Barreda,  18  How. 
489,  15  L.  Ed.  466. 

Where  there  is  an  agreement  that  "the 
buyer's  balance  on  account  should  always 
be  under  a  certain  sum;  and  the  buyer  ex- 
ceeds that  amount  and  refuses  to  make  a 
remittance  or  pajMiient,  upon  the  call  of 
the  seller,  to  bring  the  account  within  tha 
sum,  the  seller  may  arrest  the  further  de- 
livery of  any  cargo  or  cargoes,  though  the 
same  was  in  the  course  of  being  delivered 
to  the  buyer  upon  the  seller's  indorsement 
of  the  invoices  and  bills  of  lading  of  such 
cargoes."  And  such  refusal  to  deliver  is 
no  breach  of  contract.  Masters  v.  Bar- 
reda, 18   How.  489,   15   L.  Ed.   466. 

56.  Condition  precedent — Return  or 
tender  of  property. — Smcltzer  v.  White,  92 
U.  S.  390,  396,  23  L.  Ed.  508;  Andrews  v. 
Hensler,  6  Wall.  254,  258,  18  L.  Ed.  737. 

So  a  vendee  cannot  rescind  the  con- 
tract for  failure  of  consideration,  without 
returning  what  he  has  received  under  it. 
Eclipse  Bicycle  Co.  v.  Farrow,  199  U.  S. 
581,  587,  50  L.  Ed.  317.     See  United  States 
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c.  Time  for  Rescission. — The  buyer  must  assert  his  right  of  rescission  in  a 
seasonable  time  after  the  facts  entithng  him  to  rescind  have  come  to  his  knowl- 
edge;^'^   otherwise  he  will  be  deemed  to  have  waived  such  right.'^^ 

III.    Transfer  of  Title. 

A.  In  General. — A  sale  of  personal  property,  when  completed,  transfers  to 
the  purchaser  the  title  to  the  property  sold.^^  To  effect  a  change  of  property, 
as  between  seller  and  buyer,  it  is  essential  that  there  should  be  a  valid  contract 
of  sale."^^  Sales  of  personal  property  merely  colorable,  made  with  the  intention 
that  the  title  should  not  be  transferred  in  reality  but  only  in  appearance,  convey 
no  title  whatever  to  the  apparent  purchaser.^'i 

B.  Executed  or  Executory  Contracts — 1.  In  Generai,. — There  is  often 
great  difficulty  in  determining  whether  a  contract  is  itself  a  sale  of  personal 
property  so  as  to  pass  the  ownership  to  the  vendee,  or  whether  it  is  a  mere 
agreement  to  sell,  an  executory  contract.**-  Nothing  was  required  at  common 
law  to  give  validity  to  a  sale  of  personal  property  except  the  mutual  assent  of 


V.    Howey    Steel    Co.,    196    U.    S.    310,    315, 
316,   49   L.   Ed.   492. 

"The  purchaser  must  use  reasonable  dili- 
gence to  apprise  his  vendor  of  the  defects 
alleged,  and  to  make  the  tender;  and  what 
is  reasonable  diligence  is  a  question  of 
fact,  to  be  decided  by  the  jury  according 
to  the  special  circumstances  of  each  case." 
Andrews  v.  HensLer,  6  Wall.  254,  258,  18 
L.  Ed.  737.  See  post,  "Time  for  Rescis- 
sion,"   II,    F,    3,    c. 

57.  Time  for  rescission. — Norrington  v. 
Wright,  115  U.  S.  188,  204,  29  L.  Ed.  366. 
See  Andrews  v.  Hensler,  6  Wall.  254,  258, 
18  L.  Ed.  737. 

58.  Waiver  or  loss  of  right. — Pullman 
Palace  Car  Co.  v.  Metropolitan  St.  Ry. 
Co.,   157  U.  S.  94,  39  L.  Ed.  632. 

The  vendor  contracted  to  manufacture 
certain  street  cars  for  the  vendee.  The 
vendee  complained  that  the  brakes  on  the 
cars  were  insufficient  and  notified  the 
vendor,  but  expressed  a  willingness  to  pay 
for  the  cars  as  soon  as  the  brakes  were  put 
in  proper  condition.  The  vendor  replied 
that  he  would  do  what  was  necessary  in 
order  to  make  the  brakes  sufficient.  It 
was  held  that  this  so  far  changed  the  re- 
lation of  the  parties  to  each  other  that 
the  vendee  lost  the  right,  if  it  had  such 
right,  to  rescind  the  contract  and  return 
the  cars.  Pullman  Palace  Car  Co.  v. 
Metropolitan  St.  Ry.  Co.,  157  U.  S.  94,  39 
L.  Ed.  632. 

59.  Whitfield  v.  United  States,  92  U.  S. 
165,  170,  23  L.  Ed.  705;  The  Frances,  8 
Cranch  354,  357,  3  L.  Ed.  587;  Butler  v. 
Thompson,  92  U.  S.  412,  414,  23  L.  Ed. 
684. 

60.  Necessity  for  valid  contract  of  sale. 
— See  ante,  "Contract  of  Sale."   II. 

61.  Lilienthal's  Tobacco  v.  United  States, 
97  U.  S.  237,  269.  24  L.  Ed.  901. 

62.  The  Elgee  Cotton  Cases,  22  Wall. 
180,  187.  22  L.  Ed.  863.  See,  also.  Beards- 
ley  V.  Beardsley,  138  U.  S.  262,  266,  34  L. 
Ed.  928.  Sec  ante,  "Executory  or  Exe- 
cuted Contracts."  II,  D,  2. 

There  is  a  difference  between  an  agree- 
ment  to    sell    and    an    agreement    of    sale. 


The  latter  may  imply  not  merely  an  obli- 
gation to  sell  but  an  obligation  on  the 
part  of  the  other  party  to  purchase,  while 
an  agreement  to  sell  is  simply  an  obliga- 
tion on  the  part  of  the  vendor  or  promisor 
to  complete  his  promise  of  sale.  Treat  v. 
White,   181   U.    S.   264,   268,   45   L.    Ed.    853. 

"I  hold  of  the  stock  of  the  Washington 
and  Hope  Railway  Company  thirty-three 
thousand  two  hundred  and  fifty  dollars,  or 
thirteen  hundred  and  fifty  shares,  which  is 
sold  to  Paul  F.  Beardsley,  and  which, 
though  standing  in  my  name,  belongs  to 
him,  subject  to  a  payment  of  eight  thou- 
sand dollars,  with  interest  at  same  rate  and 
from  same  date  as  interest  on  my  purchase 
of  Mr.  Alderman's  stock.  J.  D.  Beardsley," 
is  not  a  mere  executory  contract,  an 
agreement  to  sell,  but  is  an  executed 
contract  of  sale.  *  *  *  j^  jg  ^^^ 
that  the  stock  belongs  to  the  vendee,  upon 
payment,  as  appeared  in  the  case  of  French 
V.  Hay,  22  Wall.  231,  22  L.  Ed.  799,  but 
that  it  is  now  his  subject  to  a  lien.  Its' 
meaning  is,  therefore,  that  of  a  sale,  with 
retention  of  the  legal  title  as  security  for 
purchase  money.  Beardsley  v.  Beardsley, 
138   U.   S.  262,  266,   34   L.   Ed.   928. 

A  bill  of  sale  of  cattle  which  recites 
that  the  owners  had,  on  the  day  of  its 
execution,  "sold"  the  cattle  to  a  party  and 
which  recital  is  followed  bv  clauses  guar- 
anteeing the  title,  and  providing  the  mode 
in  which  the  buyer  was  to  make  payment, 
contains  all  the  elements  of  an  actual  sale, 
as  distinguished  from  an  executory  agree- 
ment, and  the  title  passed  by  the  agree- 
ment to  the  buyer.  The  retention  of  pos- 
session by  the  sellers  until,  and  as  secu- 
rity for,  the  payment  of  the  price,  was  not 
inconsistent  with  an  actual  sale  by  which 
title  passed  to  the  buyer.  The  agree- 
ment in  question  is  unlike  that  in 
Harkness  v.  Russell,  118  U.  S.  663, 
30  L.  Ed.  285,  which  expressly  de- 
clared that  neither  the  title,  ownership, 
nor  possession  should  pass  from  the  seller 
until  the  note  given  by  the  buyer  for  the 
stipulated  price  was  paid.  Arkansas  Val 
Land,  etc..  Cattle  Co.  v.  Mann,  130  U  S 
69,   77,  32   L.   Ed.   854. 
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the  parties  to  the  contract. ^^  If  the  property  by  the  terms  of  the  agreement 
passed  immediately  to  the  buyer,  the  contract  was  deemed  a  bargain  and  sale;^* 
but  if  the  property  in  the  thing  sold  was  to  remain  for  a  time  in  the  seller,  and 
only  to  pass  to  the  buyer  at  a  future  time  or  on  certain  conditions  inconsistent 
M'ith  its  immediate  transfer,  the  contract  was  deemed  an  executory  agreement.*'"' 
It  is  ordinarily  correct  to  say  that  whenever  a  controversy  arises  as  to  the  true 
character  of  the  agreement,  and  whether  the  property  passes  or  not  the  question 
is  rather  one  of  intention  than  of  strict  law,  the  general  rule  being  that  the 
agreement  is  just  what  the  parties  intended  to  make  it,  if  the  intent  can  be  col- 
lected from  the  language  employed,  the  subject  matter,  and  the  attendant  cir- 
cumstances.*'*' 

2.  ExEcuTi^D  Contract — Goods  Specified. — In  the  case  of  an  unconditional 
executed  contract  of  sale,  the  title  passes  as  soon  as  the  contract  is  made."' 
However,  the  buyer  is  entitled  to  the  goods  and  can  take  them  away  only  upon 
payment  or  tender  of  the  price,  when  nothing  is  said  at  the  time  the  bargain  is 
made  as  to  the  time  of  delivery  or  the  time  of  payment.''*     But  if  the  goods  are 


63.  Common  law  requisites. — See  ante, 
"Mutual  Assent,"   II,   B,  3. 

64.  Bargain  and  sale. — Hatch  v.  Oil  Co., 
100  U.  S.  124,  130,  25  L.  Ed.  554;  Clark- 
son  V.  Stevens,  106  U.  S.  505,  27  L.  Ed.  139. 

A  guarantee  that  the  articles  should  pass 
inspection  does  not  affect  the  character  of 
a  transaction  as  a  sale  nor  convert  it 
into  an  executory  contract.  Gibson  v. 
Stevens,  8  How.  384,  400,  12  L.  Ed.  1123. 
See  the  title  WARRANTY. 

65.  Executory  agreement. — Hatch  v.  Oil 
Co.,  100  U.   S.  124,   130,  25   L.   Ed.  554. 

66.  Intention  of  parties  governs. — Hatch 
f.  Oil  Co.,  100  U.  S.  124,  131,  25  L.  Ed. 
554;  The  Elgee  Cotton  Cases,  22  Wall.  180, 
187,  22  L.  Ed.  863;  Clarkson  v.  Stevens, 
106  U.  S.  505,  27  L.  Ed.  139. 

67.  Harriman  v.  Northern  Securities 
Co.,  197  U.  S.  244,  49  L.  Ed.  739;  Murga- 
troyd  V.  Crawford,  3  Dall.  491,  493,  1  L. 
Ed.    692. 

Payment  and  delivery. — By  the  common 
law  when  the  terms  of  a  sale  of  personal 
propert}^  are  agreed  on,  and  the  bargain  is 
struck,  and  when  the  thing  sold  i^  specified 
and  ascertained,  and  everything  the  seller 
has  to  do  with  the  goods  is  complete,  and 
nothing  is  said  about  payment  or  delivery, 
the  contract  of  sale  becoi^ies  absolute  and 
complete  as  between  the  parties,  without 
actual  paj'ment  or  delivery,  and  the  prop- 
erty and  the  risk  of  accident  to  the  goods 
vests  in  the  buyer  immediatel}'.  Leonard 
V.  Davis,  1  Black  476,  482,  17  L.  Ed.  222; 
Briggs  V.  United  States,  143  U.  S.  346,  354. 
355,  36  L.  Ed.  180;  Hatch  v.  Oil  Co.,  100 
U.  S.  124,  128.  131,  132,  25  L.  Ed.  554;  Tome 
V.  Dubois,  6  Wall.  548.  553,  554,  18  L.  Ed. 
943;  Gibson  z'.  Stevens,  8  How.  384,  399, 
12  L.  Ed.  1123;  The  Elgee  Cotton  Cases, 
22  Wall.  180,  189.  22  L.  Ed.  863.  See  the 
titles  FRAUDS,  STATUTE  OF,  vol.  6,  p. 
451;  FRAUDULENT  AND  VOLUN- 
TARY  CONVEYANCES,   vok   6,  p.   472. 

Nothing  in  fact  remained  to  be  done  in 
this  case,  so  far  as  the  sale  and  purchase 
were  concerned.  Defendants  bought  and 
plaintiffs  sold,  without  condition  or  reser- 
vation, and  the   measurement   was  simply 


to  ascertain  the  amount  to  be  paid  by  tlie 
defendants.  Sellers  had  nothing  to  do  but 
to  receive  the  agreed  price,  unless  the 
boom  master  refused  to  act,  which  contin- 
gency did  not  happen  in  the  case.  It 
is  clear,  therefore,  that  the  title  in  the  logs 
passed  to  the  defendants  at  the  time  the 
contract  was  executed.  Leonard  z\  Davis, 
1   Black  476,  483,  17   L.   Ed.   222. 

Where  a  bargain  is  made  for  the  pur- 
chase of  an  existing  ascertained  chattel,  the 
general  rule,  in  the  absence  of  opposing 
circumstances,  is  that  the  property  passes 
immediatel)'  to  the  vendee;  that  is,  that 
there  is  at  once  a  complete  bargain  and 
sale.  Clarkson  v.  Stevens,  106  U.  S.  505, 
27  L.  Ed.   139. 

Destruction  of  property. — The  common 
law  and  the  civil  law  concur  in  holding 
that  in  the  case  of  an  executed  sale  a  sub- 
sequent destruction  of  the  property  by  any 
cause  is  the  loss  of  the  buyer.  Viterbo  z'. 
Friedlander,  120  U.  S.  707,  712.  30  L.  Ed. 
776;  Oil  Co.  v.  Van  Etten.  107  U.  S.  325, 
333,  27  L.  Ed.  319;  The  St.  Joze  Indiano,. 
1  Wheat.  208,  212,  4  L.   Ed.  73. 

Goods  were  shipped  by  D.  B.  &  Co.,  of 
Liverpool,  on  board  a  ship,  bound  to  Rio 
de  Janeiro.  The  invoice  was  headed,  "con- 
signed to  Messrs.  D.  B.  &  F.,  by  order  and 
for  account  of  J.  L. ;"  in  a  letter  accom- 
panying the  invoice  from  the  shippers  to 
the  consignees,  they  say,  "for  Mr.  J.  L.. 
we  open  an  account  in  our  books  here, 
and  debit  him,  etc.,  we  cannot  yet  ascer- 
tain the  proceeds  of  his  hides,  etc.,  but 
find  his  order  for  goods  will  far  exceed 
the  amount  of  these  shipments;  therefore, 
we  consign  the  whole  to  you,  that  you 
may  come  to  a  proper  understanding  with 
him."  It  was  held,  that  the  goods  were, 
during  their  transit,  the  property,  and  at 
the  risk  of  the  shippers.  The  St.  Joze 
Indiano.   1   Wheat.   208,   4   L.    Ed.   73. 

68.  When  tender  or  payment  prereq- 
uisite.— 2  Kent's  Com.  (9th  Ed.)  67 1. 
Leonard  z:  Davis,  1  Black  476,  483,  17  L. 
Ed.  222;  Briggs  v.  United  States,  143  U. 
S.  346,  354,  36  L.  Ed.  180;  Hatch  t'.  Oil 
Co.,  100  U.  S.  124,  132,  25  L.  Ed.  554. 
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sold  upon  cretlit,  and  nothing  is  agreed  upon  as  '*o  the  time  of  dehvering  the 
goods,  the  vendee  is  immediately  entitled  to  the  possession,  and  the  right  of 
property  vests  at  once  in  him.^^  Wdiere  there  is  no  manifestation  of  intention, 
except  what  arises  from  the  terms  of  sale,  the  presumption  is,  if  the  thing  to  be 
sold  is  specified  and  it  is  ready  for  the  immediate  delivery,  that  the  contract  is 
an  actual  sale,  unless  there  is  something  in  the  subject  matter  or  attendant  cir- 
cumstances to  indicate  a  different  intention.  Well-founded  doubt  upon  thai 
subject  cannot  be  entertained  if  the  terms  of  bargain  and  sale,  including  the 
price,  are  explicitJ*^ 

3.  Executory  Contract — a.  In  General. — In  an  executory  contract  for  the 
sale  and  subsequent  delivery  of  goods  on  a  specified  day,  no  right  of  property 
in  the  same  passes  by  the  bargain  from  the  vendor  to  the  purchaser.'^ 

b.  Where  Goods  Xot  Specified. — When  the  agreement  for  sale  is  of  goods 
not  specified,  or  for  an  article  not  manufactured,  or  of  a  certain  quantity  of 
goods  in  general  without  any  identification  of  them  or  an  appropriation  of  the 
same  to  the  contract,  the  contract  is  merely  an  executory  agreement,''' ^  and  the 
presumption  is  always  very  strong,  that  by  the  understanding  of  the  parties  the 
title  is  not  to  pass  until  the  goods  are  identified  or  specifiedJ^  Such  a  presump- 
tion, however,  is  by  no  means  conclusive;  for  if  one  bargains  with  another  for 
the  purchase  of  such  property,  and  the  parties  agree  that  what  they  do  in  re- 
spect to  its  transfer  shall  have  the  effect  to  vest  the  title  in  the  buyer,  he  will 
become  the  owner,  as  the  question  is  merely  one  of  mutual  assent,  the  rule  being 
that  if  the  minds  of  the  parties  have  met,  and  they  have  agreed  that  the  title 
shall  pass,  nothing  further,  as  between  themselves,  is  required,  uniess  the  case 
is   one  within   the   statute   of   fraudsJ^     After  an   executory  contract  has   been 


69.  2  Kent's  Com.  (9th  Ed.)  G71.  Leon- 
ard V.  Davis,  1  Black  476,  483,  17  L-  Ed. 
223 

70.  Hatch  V.  Oil  Co.,  100  U.  S.  124-,  131, 
25  L.   Ed.  554. 

In  such  case  there  is  no  reason  for  im- 
puting to  the  parties  any  intention  to  sus- 
pend the  transfer,  inasmuch  as  the  thing 
to  be  sold  and  the  price  have  been  speci- 
fied and  agreed  bj"-  united  consent,  and 
nothing  remains  to  be  done.  Hatch  v.  Oil 
Co.,  100  U.  S.  124,  131.  25  L.  Ed.  554. 

71.  Jones  v.  United  States,  96  U.  S.  24, 
24   L.    Ed.   644. 

An  agreement  for  the  sale  of  an  article 
at  a  future  day,  the  purchase  money  being 
secured,  does  not  effect  an  immediate 
change  of  the  property,  although  the  arti- 
cle is  delivered  to  the  buyer  at  once. 
Murgatroyd  v.  Crawford,  3  Dall.  491,  493, 
1   L.   Ed.   692. 

72.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  131, 

132.  133,   25   L.    Ed.    554. 

This  is  true  unless  the  contract  contains 
words  warranting  a  different  construction, 
or  there  be  something  in  the  subject  mat- 
ter or  the  circumstances  to  indicate  a  dif- 
ferent intention.  Benjamin  on  Sales  (2nd 
Ed.)  257;  Blackburn.  Sales,  151.  Hatch  7'. 
Oil   Co.,   100  U.   S.  124,   132,  25   L.   Ed.  554. 

73.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  132, 

133,  25   L.   Ed.   554;  Thompson  v.   Gray,   1 
Wheat.  75,  83,  4  L.  Ed.  40. 

Therefore    the    general    rule    is    that    no 
property   in    such    goods    passes   until    de- 
livery, because  until  then   the  very  goods 
sold  are  not  ascertained.     Hatcji  v.  Oil  Co 
100    U.    S.    124,    132,    25    L.    Ed.    554.      See 


post,  "Articles  to  Be  Manufactured  or 
Produced,"   III,   E. 

But  where  by  the  contract  itself  the 
vendor  appropriates  to  the  vendee  a  spe- 
cific chattel,  and  the  latter  thereby  agrees 
to  take  the  same  and  to  pay  the  stipulated 
price,  the  parties  are  thus  in  the  same  situa- 
tion as  the}'  would  be  after  a  delivery  of 
goods  under  a  general  contract,  for  the 
reason  that  the  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to 
take  the  specific  chattel  and  to  pay  the 
price  is  equivalent  to  his  accepting  posses- 
sion. Hatch  V.  Oil  Co.,  100  U.  S.  124,  132, 
25  L.   Ed.  554. 

"In  Caldwell  v.  North  Carolina,  187  U. 
S.  622,  47  L.  Ed.  336,  the  pictures  were 
consigned  to  the  defendant,  an  agent,  as 
here,  with  the  additional  facts  that  the 
pictures  and  frames  were  sent  in  large 
packages,  which  were  opened  by  the  agent 
on  their  arrival,  and  that  the  pictures, 
then  for  the  first  time,  were  put  into  their 
proper  frames,  and,  for  all  that  appears, 
then  for  the  first  time  appropriated  t'i 
specific  purchasers.  In  the  court  below  aH 
the  judges  agreed  that  the  title  did  not 
pass  until  delivery.  127  N.  Car.  521.  526, 
527.  This  court  intimated  nothing  to  the 
contrary."  Rearick  ?'.  Pennsylvania,  203 
U.    S.   507,    512,   51    L.    Ed.   295. 

74.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  133. 
25  L.  Ed.  554.  See  the  titles  FRAUDS, 
vSTATUTE  OF,  vol.  6.  p.  451;  FR-\UDU- 
LENT  CONVEYANCES,  vol.  6,  p.   472. 

Consequently,  if  one  purchases  gold  bul- 
lion by  weight,  and   receives  delivery  be- 
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made,  it  may  be  converted  iijrto  a  complete  bargain  and  sale  by  specifying  the 
goods  to  which  the  contract  is  to  attach,  or,  in  legal  phrase,  by  the  appropria- 
tion of  specified  goods  to  the  contract,  as  the  sole  element  deficient  in  a  perfect 
sale  is  thus  supplied."-^ 

c.  Goods  Specified — Soiiictlu)ig  Remaining  to  Be  Done. — When  the  contract  is 
for  the  sale  of  specific  chattels,  i.  e.,  a  contract  which  defines  the  articles  which  are 
the  subjects  of  agreement,  either  single  articles  or  aggregates  separated  from  others, 
as  t!:e  grain  in  a  bin,  the  hides  in  a  specified  vat,  all  the  cotton  at  a  designated 
place,  etc.,'^''  but  something  remains  to  be  done  to  put  the  goods  into  a  deliver- 
able state,  or  to  ascertain  the  price  to  be  paid  by  the  buyer,  the  contract  is 
merely  an  executory  agreement,  and  the  presumption  is  always  very  strong  that, 
by  the  understanding  of  the  parties,  the  title  is  not  to  pass  until  such  acts  have 
been  fully  performed.''^  Such  a  presumption,  however,  is  by  no  means  con- 
clusive.'^ \\'here  it  appears  that  there  has  been  a  complete  delivery  of  the 
property  in  accordance  with  the  terms  of  a  sale,  the  title  passes,  although  there 
remains  something  to  be  done  in  order  to  ascertain  the  total  value  of  the  goods 
at  the  rates  specified  in  the  contractJ^ 

C.  Delivery — 1.  Necessity  for. — As  to  delivery  generally,  see  post,  "De- 
livery," IV,  A.  As  to  the  necessity  for  delivery  to  transfer  title  where  the  con- 
tract is  executed  and  the  goods  specified,  see  ante,  "Executed  Contract — Goods 
Specified,"  III,  B,  2.  Generally,  as  to  the  necessity  for  delivery  where  the  con- 
tract is  executory,  see  ante,  "Executory  Contract,"  III,  B,  3.  As  to  necessity  for 
delivery  to  transfer  title  in  the  case  of  a  sale  of  a  crop  to  be  raised,  see  post, 
"Crops  to  Be  Raised,"  III,  E,  2.  Where  a  bargain  is  made  for  the  purchase 
of  goods,  and  nothing  is  said  about  payment  or  delivery,  the  property  passes 
immediately,  so  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing  remains 
to  be  done  to  the  goods,  although  he  cannot  take  them  away  without  paying  the 
price.^^  But  in  certain  cases  it  has  been  held  that  the  sale  is  not  complete  until 
delivery,  and  sometimes  not  until  payment.^ ^     If,  under  a  contract  of  sale,  the 


fore  it  becomes  convenient  to  weigh  it, 
and  on  the  understanding,  that  the  weigh- 
ing shall  be  done  afterwards,  the  buUion 
would  become  the  property  of  the  buyer 
at  his  risk,  unless  there  were  some 
qualifying  circumstances  in  the  case. 
Hatch  V.  Oil  Co.,  100  U.  S.  124,  133,  25  L- 
Ed.  554. 

75.  Appropriation  of  specific  goods  to 
contract. — Benjamin  on  Sales  (2d  Ed.) 
263.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  136, 
25  L.   Ed.  554. 

Examples  of  the  kind  are  numerous  in 
cases  where  the  goods  are  not  specified, 
and  the  decided  cases  show  that  if  the  seller 
subsequently,  selects  the  goods  and  the 
buyer  adopts  his  acts,  the  contract  which 
before  v.-as  a  mere  agreement  is  converted 
into  an  actual  sale  and  the  property  passes 
to  the  buyer.  One  hundred  quarters  of 
barley  out  of  bulk  in  a  granary  were 
agreed  to  be  purchased  by  the  plaintiff, 
he  having  agreed  to  send  his  own  sacks, 
in  which  the  same  might  be  coir/eyed  to 
an  agreed  place.  He  sent  sacks  enough 
to  contain  a  certain  part  of  the  barley, 
which  the  seller  filled,  but,  being  on  the 
eve  of  bankruptcy,  he  refused  to  deliver 
any  part  of  the  quantity  sold,  and  emptied 
the  barley  in  the  sacks  back  into  the  bulk 
in  the  granary.  Held,  in  an  action  brought 
to  recover  the  whole  amount,  that  the 
quantity  placed  in  the  sacks  passed  to  the 
purchaser,   as  that   part   was   appropriated 


bv  the  bankrupt  to  the  plaintifif.  Hatch 
v.  Oil  Co.,  100  U.  S.  124,  136,  25  L.  Ed. 
554. 

Thus  an  article  purchased,  in  general 
terms,  from  many  of  the  same  description, 
if  afterwards  selected  and  set  apart,  with 
the  assent  of  the  parties,  as  the  thing  pur- 
chased, is  as  completeljr  identified,  and  as 
completely  sold,  as  if  it  had  been  selected 
previous  to  the  sale,  and  specified  in  the 
contract.  Thompson  v.  Gray,  1  Wheat.  75, 
83,  4   L.   Ed.  40. 

76.  Specific  chattels  defined.— The  Elgee 
Cotton  Cases,  22  Wall.  ISO,  188,  22  L.  Ed. 
S63. 

77.  Something  remaining  to  be  done — 
When  title  passes. — Beniamin  Sales  (2nd. 
Ed.)  257.  Hatch  v.  Oil  Co.,  100  U.  S. 
124,  132,  133,  25  L.  Ed.  554.  See  ante, 
"Executory  or  Executed  Contracts,"  II, 
D,  2. 

78.  Presumption  not  conclusive. — See 
ante,  "Where  Goods  Not  Specified,"  III, 
B,  3,  b. 

79.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  135, 
25    L.    Ed.   554. 

80.  Where  nothing  said  about  payment 
or  delivery. — See  ante,  "Executed  Con- 
tract— Goods    Specified,"    III,    B,   2. 

81.  Necessity  for  delivery — In  gen- 
eral.— Norfolk,  etc.,  R.  Co.  v.  Sims,  191 
U.  S.  441,  447,  48  L.  Ed.  254. 

A  creditor  who  went  to  purchase  goods 
from     his     debtor,     told     the     latter,     on 
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thing  agreed  to  be  sold  is  to  be  sent  by  the  vendor  to  the  vendee,  it  is  necessary 
to  the  perfection  of  the  contract  that  it  should  be  delivered  to  the  purchaser  or 
to  his  agent. ^-  Where  it  is  stipulated  in  the  contract  that  the  property  sold  is 
to  be  delivered  at  a  certain  time  or  place,  the  general  rule  is  that  delivery  in  ex- 
ecution of  and  in  accordance  with  the  terms  of  the  contract  transfers  the  title  to 
the  property  to  the  vendee. ^^  But  even  when  a  place  of  delivery  is  specified,  it 
does  not  necessarily  follow  that  the  title  does  not  pass  before  the  goods  reach 
the  designated  place,  as  that  may  depend  upon  the  intention  of  the  parties;  and 
whether  they  did  or  did  not  intend  that  the  title  should  vest  before  that  is  a 


entering  his  shop,  that  he  came  to  take 
goods  in  payment  of  note  due  him  from 
the  debtor,  and  the  debtor  handed  him 
such  articles  as  he  pointed  out,  mention- 
ing their  respective  prices.  The  creditor 
marked  those  pieces  which  he  approved  of, 
and  laid  them  on  one  side  of  the  coun- 
ter, until  he  thought  he  had  chosen  suffi- 
cient to  answer  the  note,  and  then  inform- 
ing the  debtor  that  he  would  go  for  a 
porter  to  remove  them,  he  left  the  shop, 
without  receiving  a  bill  of  parcels,  or  stip- 
ulating a  time  of  payment,  or  tendering 
the  promise  note  to  the  debtor.  It  was 
held  by  the  court,  that  the  property  in 
the  goods  was  not  thereby  vested  in  the 
creditor,  there  having  been  no  such  de- 
liverv  as  would  divest  it.  Dutilh  v. 
Ritchie,  1  Dall.  171,  1  L.  Ed.  86. 

82.  The  Venus,  8  Cranch  253,  3  L. 
Ed.  353. 

83.  Delivery  in  accordance  with  terms 
of  contract. — National  Bank  z'.  Davton, 
102  U.  S.  59,  61,  63,  26  L.  Ed.  77;  Hark- 
ness  V.  Russell,  118  U.  S.  663,  672,  30  L. 
Ed.    285. 

Much  discussion  is  certainly  unneces- 
sary to  show  that,  where  the  terms  of 
bargain  and  sale  are  in  the  usual  form,  an 
absolute  delivery  of  the  article  sold  vests 
the  title  in  the  purchaser,  as  the  author- 
ities upon  the  subject  to  that  effect  are 
numerous,  unanimous,  and  decisive. 
Hatch  V.  Oil  Co.,  100  U.  S.  124,  135,  25  L. 
Ed.    554. 

B.  agreed  to  sell  and  a  bank  agreed  to 
buy  a  certain  quantity  of  wood  at  a  fixed 
price  per  cord,  the  seller  to  remove  the 
wood  from  the  river  and  put  it  in  the  yard 
of  a  railroad  company  for  sale  or  delivery 
to  the  latter  by  the  bank,  which  was  to 
receive  the  vouchers.  Held,  that  when 
the  wood  was  so  deposited  in  pursuance 
of  the  sale  and  agreement,  then,  in  legal 
contemplation,  the  title  and  possession  of 
the  property  passed  to  the  bank  from 
the  moment  it  reached  the  yard.  If  after 
being  placed  there  and  before  its  receipt 
by  the  company  the  wood  had  been  de- 
stroyed or  stolen,  the  loss  would  have 
b°en  that  of  the  bank.  National  Bank  v. 
Dayton,    102   U.   S.   59,   63,   26   L.    Ed.   77. 

The  appellant  by  its  several  contracts 
sued  on  was  bound  to  furnish  the  post- 
office  department  all  the  adhesive  postage 
stamps  that  might  be  required  during  a 
period  ending  on  the  30th  day  of  April, 
1877.  As  part  of  the  several  contracts, 
also,   it   bound   itself   to   keen   on    hand   at 


all  times  a  stock  of  the  several  denomina- 
tions of  stamps  sufficient  to  meet  all  the 
orders  of  the  department,  and  to  provide 
against  any  and  all  contingencies  likely 
to  occur,  so  that  each  and  every  order 
might  be  promptly  filed.  For  this  the 
Jnited  States  agreed  to  pay  at  the  stip- 
ulated prices  for  all  stamps  delivered,  and 
by  express  stipulation  this  was  to  be  "full 
compensation  for  everything  required  to 
be  done  or  furnished  under"  the  contracts. 
Deliveries  were  to  be  mde  at  the  post- 
office  in  New  York,  or  the  department  in 
Vvashington.  From  this  it  is  apparent 
there  was  no  liability  on  the  part  of 
the  United  States  to  pay  until:  1.  There 
had  been  a  requisition  by  the  department; 
and  2,  a  delivery  in  conformity  with  what 
was  requirea.  The  contracts  were  limited 
to  a  fixed  period.  The  United  States 
were  neither  bound  to  order  nor  the  appel- 
lant to  deliver  after  the  end  of  the  term. 
Although  the  stock  on  hand  was  manufac- 
tured and  stored  under  the  supervision  of 
an  agent  of  the  department,  it  remained 
the  property  of  the  appellant  until  deliv- 
ered under  the  contract.  The  inspection 
and  supervision  of  the  agent  during  the 
manufacture  and  storage  were  to  guard 
against  losses  and  frauds,  and  to  insure 
promptness  in  delivery.  The  ownership 
was  not  changed  until  the  delivery  which 
the  contracts  provided  for  was  com- 
plete. If  loss  occurred  by  reason  of  the 
failure  of  the  United  States  to  call  for  the 
whole  stock  on  hand  before  the  end  of 
the  term,  it  was  compensated  for  in  the 
payment  for  what  was  delivered.  Such 
was  the  express  agreement  of  the  parties. 
Continental  Bank  Note  Co.  v.  United 
States,   154  U.   S.  671,  26  L.   Ed.  997. 

A.  &  B.  agreed,  by  a  contract  in  writing, 
to  manufacture  for  C,  at  a  stipulated 
price,  a  quantity  of  staves,  and  to  pile 
them  on  lands  adjoining  their  mill  which 
were  leased  to  him.  The  contract  pro- 
vided that,  on  the  staves  being  counted 
from  week  to  week,  A.  &  B.  were  to  be 
entitled  to  a  certain  percentage  of  the 
price  of  the  number  ascertained;  that 
upon  such  piling  and  counting  the  delivery 
should  be  deemed  complete,  and  the  staves 
were  thenceforth  to  be  absolutely  and  un- 
conditionally the  property  of  C.  Before 
the  day  when  all  were  to  be  furnished,  and 
full  payments  made,  a  creditor  of  A.  &.  B. 
caused  his  execution  to  be  levied  upon 
the  staves  whicii  had  been  counted  and 
piled,  most  of  them  being  then  upon   the 
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question  for  the  jury,  to  be  determined  by  the  words,  acts,  and  conduct  of  the 
parties  and  all  the  circumstances.  And  where  it  appears  that  there  has  been  a 
complete  delivery  of  the  property  in  accordance  with  the  terms  of  a  sale,  the  title 
passes,  although  there  remains  something  to  be  done  in  order  to  ascertain  the 
total  value  of  the  goods  at  the  rates  specified  in  the  contract.^^ 

2.  DELIVERY  TO  Carrier  for  Shipment — a.  General  Rule. — It  is  the  general 
rule  in  the  ordinary  course  of  mercantile  transactions  that  a  delivery  to  a  carrier 
for  shipment  is  a  delivery  to  the  consignee ;  i.  e.,  it  is  a  delivery  to  the  carrier  as 
agent  of  the  consignee,  and  the  property  in  the  goods  is  vested  in  the  latter  from 
the  moment  of  such  delivery.ss  As  delivery  to  the  carrier  passes  the  property 
in  the  goods  to  the  buyer  and  as  the  risk  follows  the  title,  any  loss  that  subse- 
quently accrues,  by  nondelivery  on  the  part  of  the  carriers,  would  be  the  loss 
of  the  buyer. ^^5 

b.  E.vceptioiis  to  Rule — Qualified  Delivery — (1)  In  General. — But  the  deliv- 
ery to  a  carrier  may  be  absolute  or  qualified,  and  the  efi^ect  of  it  must  vary 
accordingly. s" 


leased  lands  and  the  remainder  upon  a 
contiguous  tract.  The  stipulated  percent- 
age had  also  been  paid.  The  lease  and 
c  ntract  were  not  recorded  nor  filed,  but 
the  contract  was  made  in  good  faith. 
Held,  that  the  title  to  the  staves  was  in 
C.  and  they  were  not  subject  to  the  exe- 
cution. Hatch  V.  Oil  Co.,  100  U.  S.  124, 
2.-.   L.   Ed.   5.54. 

84.  Hatch  v.  Oil  Co.,  100  U.  S.  124, 
i:>5,  25  L.  Ed.  554.  See  ante,  "Goods 
Specified — Something  Remaining  to  Be 
Done,"  III.  B,  ?„  c. 

85.  Delivery  to  carrier — General  rule. — 
The  Frances.  9  Cranch  183,  188,  3  L.  Ed. 
698;  The  Carlos  F.  Roses,  177  U.  S.  655, 
66:i,  44  L.  Ed.  929;  Oil  Co.  v.  Van  Etten, 
107  U.  S.  325,  333.  27  L.  Ed.  319;  Hallidav 
V.    Hamilton,   11    Wall.   560,   20   L.   214. 

As  to  the  eflfect  of  a  bill  of  lading  as 
vesting  title  in  consignee,  see  the  title 
BILL  OF  LADING,  vol.  3,  pp.  235,  236, 
237. 

Goods  put  on  board  a  vessel  in  pursu- 
ance of  orders  of  the  person  who  ordered 
them,  become  the  property  of  such  person 
when  delivered,  for  his  use,  to  the  master 
of  the  vessel,  and  he  has  no  election  to  ac- 
cept or  reject  them.  The  Mary  and 
Susan,  1  Wheat.  25,  4.  L.  Ed.  27. 

Goods  purchased  by  British  merchants, 
in  pursuance  of  orders  from  American  citi- 
zens, shipped  to  the  agent  of  the  British 
merchants,  in  the  United  States,  also  an 
American  citizen,  "on  account  and  risk  of 
an  American  citizen,"  were  vested  in  the 
American  citizens  at  the  time  of  the  ship- 
ment. But  if  goods  be  purchased  as 
above,  though  the  accompanying  invoices, 
bills  of  lading,  and  letters  be  addressed 
by  the  British  consignors  to  the  American 
citizens  for  whom  the  purchase  was  made, 
and  all  concur  to  show  the  property  to 
be  in  them,  yet,  if  these  documents  are 
enclosed  in  a  letter  from  the  consignors 
to  their  agent  in  the  United  States,  direct- 
ing him  not  to  deliver  the  goods,  in  case 
of  the  existence  of  certain  circumstances, 
nor  until  he  should  have  received  payment 
from  the  consignees  in  cash,  the  property 
in  the  said  goods  continued  in  the  British 


consignors  while  in  transit.  Goods  by  the 
same  ship,  purchased  as  above,  and  con- 
signed to  the  agent  of  the  consignors,  in 
whose  name  also  the  bill  of  lading  was 
made  out,  but  the  bill  of  parcels  and  in- 
voice in  the  name  of  the  American  mer- 
chants for  whom  the  purchase  was  made; 
the  shipment  also  being  expressed  to  be 
on  their  account,  though  the  goods  are 
spoken  of  in  the  letter  of  the  consignors 
as  British  nroperty,  vested  in  the  Ameri- 
can merchants  at  the  same  shipment.  The 
circumstance  that  the  goods  continue,  dur- 
ing the  whole  voyage,  at  the  risk  of  the 
shippers  is  immaterial.  The  Merrimack, 
8  Cranch  317,  3  L.   Ed.  575. 

In  The  Mary  and  Susan,  1  Wheat.  25,  4 
L.  Ed.  27,  an  American  merchantman 
bound  from  Liverpool  to  New  York,  was 
captured  by  a  privateer  of  the  United 
States  during  the  War  of  1812.  In  her 
cargo  were  certain  goods  which  had  been 
shipped  by  British  subjects  to  citizens  of 
the  United  States,  in  pursuance  of  orders 
received  before  the  declaration  of  war. 
Previous  to  the  execution  of  the  orders 
the  shippers  became  embarrassed,  and  as- 
signed the  "-oods  to  certain  oankers  to 
secure  advances  made  by  them,  with  a 
request  to  the  consignees  to  remit  the 
amount  to  the  bankers,  who  also  repeated 
the  same  request,  the  invoices  being  for 
gain  and  risk  of  the  consignees,  and  stat- 
ing the  goods  to  be  then  the  property  of 
the  bankers,  and  it  was  held  that  the  goods 
having  been  purchased  and  shipped  in  pur- 
suance of  orders  from  the  consignees,  the 
property  was  originally  vested  in  them, 
and  was  not  divested  by  the  intermediate 
assignment,  which  was  merely  intended 
to  transfer  the  right  to  the  debt  due  from 
the  consignees.  The  Carlos  F.  Roses,  177 
U.  S.  655,  067.  44  L.  Ed.  9:::9. 

86.  Risk  follows  title. — Oil  Co.  v.  Van 
Ettcn.   107  V.  S.  325,  333,  27  L.   Ed.  319. 

87.  Qualified  delivery — In  general. — The 
Frances,  9  Cranch  183,  188,  3  L.  Ed. 
698.  See  the  title  BILL  OF  LADING, 
vol.  3,  pp.  236,  237. 

The  general  rule  may  be  departed  from 
by  agreement  or  by  a  particular  trade  cus- 
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(2)  Where  Condgnec  Has  Option  to  Exercise. — Where  a  shipper  imposes 
upon  the  consignees  the  condition  of  taking  all  or  none  of  the  goods  shipped, 
the  delivery  to  the  carrier  is  not  absolute,  but  qualified  and  until  the  condition 
performed,  the  goods  remain  the  property  of  the  shipper,  and  in  case  of  de- 
struction during  transit,  the  loss  would  be  his.^^  Upon  a  shipment  of  goods,  to 
be  sold  on  joint  account  of  the  consignee  and  shipper,  or  of  the  latter  alone,  at 
the  option  of  the  consignee,  the  right  of  property  does  not  vest  in  the  con- 
signee, until  he  has  made  his  election,  under  the  option  given  him/^^ 

(3)  Goods  Shipped  upon  Account  and  Risk  of  Shipper. — Where  goods  are  sent 
as  belonging  to,  and  upon  the  account  and  risk  of  the  shipper,  the  delivery  to 
the  carrier  is  a  delivery  to  him,  as  agent  of  the  shipper,  not  of  the  consignee,^** 
and  it  is  competent  to  the  consignor,  at  any  time  before 'actual  delivery  to  the 
consignee,  to  countermand  it,  and  thus  to  prevent  the  consignee's  lien  from  at- 
taching.^^* 

c.  C.  O.  D.  Consignment. — The  property  in  the  thing  sold  does  not  pass  under 
a  c.  o.  d.  consignment  until  delivery  of  the  goods  and  payment  to  the  carrier, 
and  hence  it  may  be  said  that  the  sale  is  not  completed  until  then,  yet  the  bar- 
gain is  made  and  the  contract  of  sale  completed  as  such,  when  the  order  is  re- 
ceived and  the  property  shipped  in  pursuance  thereof.^^ 

3.  Symbgi^ical  or  Constructive  Delivery. — As  to  the  sufficiency  of  sym- 
bolical or  constructive  deliverv  to  pass  title,  see  post,  "Symbolical  or  Construct- 
ive Delivery,"  IV,  A,  4,  b. 

D.  Contracts  of  Sale  or  Return. — The  class  of  contracts,  known  as  con- 
tracts of  "sale  or  return,"  exist  where  the  privilege  of  purchase  or  return  is  not 
dependent  upon  the  character  or  quality  of  the  property  sold,  but  rests  entirely 
upon  the  option  of  the  purchaser  to  retain  or  return.  In  this  class  of  cases  the 
title  passes  at  once  to  the  purchaser  subject  to  his  option  to  rescind  and  return 
the  property  within  a  time  specified,  or  a  reasonable  time,  and  if,  before  the 
expiration  of  such  time,  or  the  exercise  of  the  option  given,  the  property  is  de- 
stroyed, even  by  inevitable  accident,  the  buyer  is  responsible  for  the  price. ^^ 
An  option  to  return  a  purchase  if  the  vendee  should  not  like  it  is  a  contract  of 
sale  or  return  and  is  essentially  different  from  an  option  to  purchase  if  he  liked. 
In  the  latter  case  the  title  will  not  pass  until  the  option  is  determined.^^  if  an 
option  to  return  is  not  exercised  at  the  time  named,  the  sale  is  complete,  and 
the  promise  to  pay  the  balance  of  the  purchase  price  becomes  absolute.^^ 

torn.     The    Carlos    F.     Roses,     177    U.    S.  89.    The  Venus,   8   Cranch  253,  3   L.   Ed. 

655,   663.   44   L.    Ed.   929.  353. 

88.    Where  consignee  has  option  to  ex-  90,     Goods   sent  upon  account  and  risk 

ercise.— The    Frances,    9    Cranch    183,    189,  of    shipper.— The    Frances,    8    Cranch    418, 

3  L.  Ed.  698;     The  Frances,  8  Cranch  354,  3   l.   g^i    609;     The   Carlos    F.   Roses,   177 

357,  3   L.   Ed.  587.  XJ.  S.  655,  663,  667,  44  L.  Ed.  929. 

If    a    shipper    purchase,    with    his    own  ^^^     ^j^^    Frances,   8    Cranch   418,   3    L. 

funds,    two    cargoes    of    goods,    in    conse-  -^  ,    gQ„ 

quence    of,    but    not    in    exact    conformity  '         '^              ,              .                    xt     r  n 

with,    the   orders    of   consignees,   and    ship  ^  '  p  7.     °"    q-'     consignment.— Norfolk, 

them;    giving    the    consignees    an    option,  ^^'^U?-    ."•  ^c     "?u'  \^!i     TxV^t^Do^^Iv'^if 

within   twenty-four   hours  after   receipt  of  KT?.^-T?^^AT^r^\T    ^A'^.i^rliV^T?^-^  ,     ^ 

his  letter,  to  take  or  reject  both  cargoes;  AND    FOREIGN    COMMERCE,    vol.    7, 

and   if   they  give   notice,   within   the   time,  P-  269. 

that    they    will    take    one    cargo,    but    will  92.    Contracts  of  sale  or  return. — Sturm 

consider  as  to  the  other,  this  puts  it  in  the  t'.  Boker,  150  U.  S.  312,  328,  329,  37  L.  Ed. 

power    of    the    shipper    cither    to    cast    the  193. 

whole  upon  the  consignees,  or  to  resume  93,   Contract  of  sale  and  return  distin- 

the  property,  and  make  them  accountable  guished  from  option  to  purchase  if  vendee 

for  that  which  came  to  their  hands.     The       liked. Guss    7-.     Nelson,    200    U.     S.    298, 

right  of  property  in  the  cargo  not  accepted  3(,o_   50   L.    Ed.   489;     Sturm   v.   Rokcr,   150 
does    not    in    transitu    vest    in    the    con-  u    S    312    37  L    Ed    1093 
signees,  but  remains  in  the  shipper.     The  '^^      Efifect    of    failure    to    exercise    op- 
Frances,    9    Cranch    183,    3    L.      Ed       698;  tj^n.-Guss  v.   Nelson,   200   U.   S.  298,   303. 
The  Frances,  8  Cranch  354,  357,  3  L.   Ed.  ^^  j     ^  ,    .go 
587.  "* 
10  U  S  Eac— 66 
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E.  Articles  to  Be  Manufactured  or  Produced— 1.  Articles  to  Be  Man- 
ufactured OR  Constructed. — Under  a  contract  for  supplying  labor  and  mate- 
rials and  making  a  chattel,  no  property  passes  to  the  vendee  till  the  chattel  is 
completed  and  delivered  or  ready  to  be  delivered.  This  is  a  general  rule  of  law. 
It  must  prevail  in  all  cases,  unless  a  contrary  intent  is  expressed  or  clearly  im- 
plied from  the  terms  of  the  contract.^-^ 

2.  Crops  to  Be  Raised. — It  is  the  general  rule  that  title  to  property  not  in 
existence  cannot  be  affected  so  as  to  vest  the  title  when  it  comes  into  being. 
Crops  to  be  raised  are  an  exception  to  the  general  rule  above  mentioned,  and 
under  a  contract  for  the  sale  of  all  the  cotton  on  a  plantation  or  to  be  raised 
durino-  a  certain  year,  the  sale,  as  to  a  crop  not  in  existence  at  the  time  the 
contract  was  made,  but  planted  during  the  year,  takes  effect  the  moment  the 
crop  appears.^^ 

IV.   Delivery  and  Acceptance   of  Goods. 

A.  Delivery — 1.  Duty  to  Deliver. — It  is  an  implied  term  in  the  contract 
of  sale  that  the  seller  will  not  only  transfer  the  title  but  will  deliver  the  goods 
to  the  buyer  when  everything  has  been  done  which  entitles  the  latter  to  posses- 
sion, and  an  action  may  be  maintained  by  the  buyer  if  the  seller  refuses  to 
deliver.^" 

2.  Place  of  Delivery. — The  rule  is  universal  that  if  a  place  of  delivery  is 
prescribed  as  a  part  of  the  contract,  the  vendor  must  deliver  there,  and  the 
vendee  is  not  bound  to  accept  a  tender  of  the  goods  made  in  any  other  place, 
nor  is  the  vendor  obliged  to  make  a  tender  elsewhere,  even  though  some  altera- 
tions have  been  made  in  the  place  designated. -^^ 

3.  Time  of  Delivery — a.  In  General. — Where  a  particular  day  is  specified 
in  the  contract  for  the  delivery  of  the  goods,  the  purchaser  is  not  bound  to  ac- 
cept and  pay  for  them  unless  they  are  delivered  or  tendered  on  that  day,  time 
being  of  the  essence  of  an  executory  contract  for  the  sale  and  subsequent  de- 
livery of  goods,  where  no  right  of  property  in  the  same  passes  by  the  bargain 
from  the  vendor  to  the  purchaser.''^ 


95.  Articles  to  be  manufactured  or  con- 
structed.— Clarkson  v.  vStevcns.  106  U.  S. 
50.5.  514,  27  L.  Ed.  139.  See  ante,  "Where 
Goods   Not   Specified,"  III,  B,  3,  b. 

"The  courts  of  this  country  have  not 
adopted  any  arbitrary  rule  of  construction 
as  controlling  such  agreements,  but  con- 
sider the  question  of  intent,  open  in  every 
case,  to  be  determined  upon  the  terms  of 
the  contract,  and  the  circumstances  at- 
tending the  transaction.  I  Parsons.  Ship- 
ping and  Admiralty,  63.  And  such  seems 
to  us  to  be  the  true  principle."  Clarkson 
V.  Stevens,  106  U.  S.  505,  514,  27  L.  Ed.  13!». 

Personal  property  may  be  purchased  in 
an  unfinished  condition,  and  the  buyer 
may  acquire  the  title  to  the  same  though 
the  possession  be  retained  by  the  vendor 
in  order  that  he  may  fit  it  for  delivery,  if 
the  intention  of  the  parties  to  that  eiTect 
is  fully  proved.  Hatch  v.  Oil  Co.,  TOO  U. 
S.  124,  136,  25  L.  Ed.  554;  The  Elgee  Cot- 
ton Cases,  22  Wall.  180,  22  L.  Ed.  863. 

96.  Crops  to  be  sown. — Briggs  v.  Unite'd 
States,    143    U.    S.    346,    354,    36    L.    Ed.    180. 

The  delivery  of  the  crops  in  such  cases 
is  not  essential  to  pass  the  title  as  between 
the  buyer  and  seller.  Briggs  v.  United 
States,  143  U.  S.  346,  354,  36  L.  Ed.  180. 

97.  Duty  to  deliver. — Mecham  on  Sales, 
§  1118.  See  post,  "Right  of  Action,"  VI', 
A,  5,  a. 


Although  a  contract  of  sale  has  the  ef- 
fect to  pass  the  title  to  the  goods  from  the 
vendor  to  the  vendee,  and  the  right  of 
possession,  yet  whether  the  purchaser  ob- 
tained actual  possession  cannot  be  conclu- 
sively inferred  from  the  contract  merely, 
because  of  a  declaration  in  that  instrument 
of  the  fact  of  delivery.  It  might  have 
been  that  the  property  was  in  the  places 
mentioned  in  the  contract  and  in  the  con- 
dition required:  yet  the  vendor  might  have 
refused  to  deliver  actual  possession. 
Marsh  :■.  McPherson,  105  U.  S.  709,  714, 
26  L.   Ed.   1139. 

98.  Place  of  delivery. — Story,  Sales 
(4th  Ed.),  §  308.  Hatch  :■.  Oil  Co.,  100 
U.  S.   124,   134,  25  L.  Ed.  554. 

But  if  no  place  of  delivery  is  specified 
in  the  contract,  the  articles  sold  must,  in 
general,  be  delivered  at  the  place  where 
they  are  at  the  time  of  the  sale,  unless 
some  other  place  is  required  by  the  na- 
ture of  the  article  or  by  the  usage  of  the 
trade  or  the  previous  course  of  dealing 
between  the  parties,  or  is  to  be  inferred 
from  the  circumstances  of  the  case. 
Hatch  V.  Oil  Co.,  100  U.  S.  124,  134.  25  L. 
Ed.  554. 

99.  Time  of  delivery — In  general. — 
Jones  V.  United  States,  96  U.  S.  24,  24  L. 
Ed.  644. 
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b.  With  Reference  to  Payment  of  Price — (1)  In  General. — When  nothing 
is  said  at  the  sale  as  to  the  time  of  dehvery  or  the  time  of  payment,  the  buyer 
is  entitled  to  the  goods  on  payment  or  tender  of  the  price,  and  not  otherwise. ^ 

(2)  Sale  on  Credit. — A  sale  on  credit  entitles  the  purchaser  to  immediate 
possession  of  the  property  sold,  unless  there  be  a  special  agreement  that  it  may 
be  retained  by  the  vendor;  the  idea  of  a  sale  on  credit  being  that  the  vendee  is 
to  have  the  thing  sold  on  his  assumption  to  pay,  and  before  actual  payment. 
However,  a  different  arrangement  may  be  stipulated  for.^ 

4.  Manne:r  of  Deuvery — a.  In  General. — A  subsequent  verbal  agreement 
varying  the  manner  of  delivery  is  binding,^  and  where  the  manner  of  delivery 
is  not  precisely  defined  in  the  contract,  evidence  to  show  a  usage  of  trade  to 
deliver  in  a  particular  manner  is  admissible.'* 

b.  Symbolical  or  Constructive  Delivery. — Where  actual  delivery  of  the  prop- 
erty sold  is  impracticable  or  impossible  on  account  of  its  character  or  situation 
at  the  time  of  the  sale,  symbolical  delivery  will  in  many  cases  be  sufficient  and 
equivalent,  in  its  legal  effect,  to  actual  delivery.^  The  delivery  of  the  bill  of 
sale,  or  other  evidence  of  title  in  such  case  is  sufficient  to  transfer  the  property 
and  possession  to  the  vendee.^     The  case  of  a  sale  of  a  ship  and  goods  at  sea 


1.  With  reference  to  payment  of  price — 
In  general. — Lv-oiiard  v.  Davis,  1  Black 
476,  17  L.  Ed.  22-2. 

2.  Sale  on  credit. — National  Bank  v. 
Merchants'  Bank,  91  U.  S.  92,  95,  23  L.  Ed. 
208;  Leonard  v.  Davis,  1  Black  476,  17  L- 
Ed.  644. 

"It  seems  to  be  a  natural  inference,  in- 
deed a  necessary  implication,  froin  a  time 
draft  accompanied  by  a  bill  of  lading  in- 
dorsed in  1/lank,  that  the  merchandise 
(which  in  this  case  was  cotton)  specified 
in  the  bill  was  sold  on  credit,  to  be  paid 
for  by  the  accepted  draft,  or  that  the  draft 
is  a  demand  for  an  advance  on  the  ship- 
ment, or  that  the  transaction  is  a  consign- 
ment to  be  sold  by  the  drawee  on  account 
of  the  shipper.  It  is  difficult  to  conceive 
of  any  other  meaning  the  instruments  can 
have.  If  so,  in  the  absence  of  any  express 
arrangement  to  the  contrary,  the  acceptor, 
if  a  purchaser,  is  clearly  entitled  to  the 
possession  of  the  goods  on  his  accepting 
the  bill,  and  thus  giving  the  vendor  a  com- 
pleted contract  for  payment."  National 
Bank  v.  Merchants'  Bank,  91  U.  S.  92,  95, 
23  L.    Ed.  208. 

3.  Subsequent  agreement  varying  man- 
ner of  delivery. — Walker  v.  Johnson,  96 
U.  S.  424,  24  L.  Ed.  834. 

4.  Evidence  of  usage  of  trade. — Robin- 
son V.  United  States,  13  Wall.  363,  20  L. 
Ed.  653.  Sec  the  title  USAGES  AND 
CUSTOMS. 

5.  Symbolical  delivery. — 2  Kent's  Com- 
mentaries (11th  Ed.)  .SOI:  Story  on  Sales, 
§  312;  Benjamin  on  Sales,  516;  Crapo  :'. 
Kelly,  16  Wall.  610.  640,  21  L.  Ed.  430; 
Gibson  V.  Stevens,  8  How.  384,  12  L.  Ed. 
1123.  See,  also,  Conrad  v.  Atlantic  Ins. 
Co..    1    Pet.   386,   449.   7   L.   Ed.   189. 

The  delivery  of  the  key  of  a  virarehouse 
to  the  buyer  of  goods  contained  therein 
is  held  to  change  the  property  of  the 
goods,  the  delivery  in  such  a  case  being 
not  merely  a  symbol,  but  the  mode  of  en- 
abling the  buyer  to  take  actual  possession 
as    soon    as    circumstances    will    permit. 


Crapo  V.  Kelly.  16  Wall.  610,  640,  21  L.  Ed. 
430. 

Where  logs  are  in  a  boom  at  the  time 
the  contract  of  sale  is  made,  and  are  float- 
ing in  the  water,  the  law  does  not  require 
an  actual  delivery,  in  order  to  vest  the  title 
in  the  buyfr.  2  Kent's  Com.  492;  Leonard 
v._  Davis,  1  Black  476,  482,  17  L.  Ed.  222, 
citing  Gibson  v.  Stevens,  8  How.  384,  12 
L.  Ed.  1123.  See  the  title  LOGS  AND 
LOGGING,  vol.  7,  p.  1059. 

An  invoice  is  not  a  bill  of  sale,  nor  is  it 
evidence  of  a  sale.  It  is  a  mere  detailed 
statement  of  the  nature,  quantity  and  cost 
or  puce  of  the  thing  invoiced,  and  it  is  as 
appropriate  to  the  bailment  as  it  is  to  a 
sale.  Hence,  standing  alone,  it  is  never 
regarded  as  evidence  of  title.  Dows  v. 
National  Exchange  Bank,  91  U.  S.  618, 
630,  23  L.  Ed.  214;  Sturm  v.  Boker,  150  U. 
S.   312,   328.   37   L.    Ed.    1093. 

6.  Delivery  of  evidence  of  title. — Gib- 
son V.  Stevens,  8  How.  384,  12  L.  Ed.  1123. 
See,  also,  Leonard  v.  Davis,  1  Black  476, 
483,  17  L.  Ed.  222;  Halliday  v.  Hamilton, 
11  Wall.  560,  564,  20  L.  Ed.  214;  Hatch 
V.  Oil  Co.,  100  U.  S.  124.  128,  25  L.  Ed.  554; 
Means  v.  Bank,  146  U.  S.  620,  628,  36  L. 
Ed.  1107. 

The  rule  is  not  confined  to  the  usa.ge  of 
any  particular  commerce,  but  applies  to 
every  case  where  the  thing  sold  is,  from  its 
character  or  situation  at  the  time,  inca- 
pable of  actual  delivery.  Gibson  v.  Stev- 
ens,  8   How.   384,  399,   12   L.    Ed.   1123. 

Where  articles  of  commerce  were  pur- 
chased in  the  state  of  Indiana,  and  the 
vendors,  in  whose  warehouses  they  were 
lying,  gave  a  written  memorandum  of  the 
sale,  with  a  receipt  for  the  money,  and  an 
engagement  to  deliver  them  on  board  of 
canal  boats  soon  after  the  opening  of 
canal  navigation,  these  documents  trans- 
ferred the  property  and  the  possession  of 
the  articles  to  the  purchasers.  These 
documents,  being  indorsed  and  delivered 
to  a  mcrch.nnt  in  New  York,  in  con- 
sideration   of    advances    of    money    in    the 
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are  examples  wlif^re  the  delivery  must  be  symbolical  by  the  delivery  of  the  doc- 
umentary proofs  of  the  title.  Thus  a  ship  at  sea  may  be  transferred  to  the 
purchaser  by  the  delivery  of  the  bill  of  sale,  and  the  cargo  by  the  indorsement 
and  delivery  of  the  bill  of  lading." 

5.  Excuses  for  Nondelivery  or  Delay. — A  party  binding  himself  to  deliver 
personal  property  can  only  be  relieved  in  this  respect  on  the  ground  of  clear 
refusal  of  the  other  party  to  receive  or  becoming  disabled  to  perform  his  part 
of  the  contract.^ 

6.  Evidence  to  Prove  Delivery. — As  to  admissibility  of  entries  in  day  book 
to  prove  a  sale  and  delivery  of  goods,  see  the  title  Documentary  Evidence,  vol. 
5,  pp.  431,  462. 

B.  Acceptance — 1.  Duty  of  Buyer  to  Accept. — The  first  duty  imposed 
upon  the  buyer  of  goods,  when  the  seller  has  performed  or  is  ready  to  perform 
the  contract  on  his  part,  is  to  accept  the  goods  which  are  the  subject  of  the  con- 
tract.9  But  where  the  seller  has  failed  to  perform  his  part  of  the  agreement, 
the  buyer  is  not  bound  to  accept  the  goods.  Thus,  for  instance,  where,  in  an 
executory  contract  for  the  sale  and  subsequent  delivery  of  goods,  the  goods 
arc  to  be  delivered  on  a  specified  day,  the  buyer  is  not  bound  to  accept  them 
unless  they  are  delivered  or  tendered  on  that  day,  time  being  of  the  essence  of 
such  contract.^*' 

2.  Waiver  of  Objections. — Where  a  purchaser  by  his  own  agents  examines 
and  selects  goods,  which  he  himself  afterwards  receives  and  keeps  without  ob- 
jection, he  thereby  waives  his  right  to  refuse  to  accept  the  goods  on  the  ground 


usual  course  of  trade,  transferred  to  him 
the  legal  title  and  constructive  possession 
of  the  property.  Therefore,  an  attach- 
ment subsequently  issued,  at  the  instance 
of  a  creditor  of  the  original  purchasers, 
which  was  levied  upon  the  property  in 
question,  could  not  be  maintained.  The 
New  York  merchant  stood  in  the  po- 
sition of  an  actual  purchaser  to  the  extent 
of  his  advances,  and  not  in  that  of  a  factor 
who  had  made  advances  upon  goods  in 
his  possession.  The  contract  between  the 
purchaser  and  the  vendors  having  been 
made  in  New  York,  the  articles  in  the 
warehouses  in  Indiana  were  incapable  of 
actual  delivery;  consequently,  the  delivery 
of  the  evidences  of  title,  with  the  order  to 
the  bailees  indorsed  on  them,  passed  the 
title  and  possession  to  the  purchaser. 
Gibson  v.  Stevens,  8  How.  384,  12  L.  Ed. 
1123. 

7.  Crapo  v.  Kelly,  16,  Wall.  610,  640,  21 
L.  Ed.  430;  Gibson  v.  Stevens,  8  How. 
384,  399,  12  L.  Ed.  1123;  The  Vaughan 
and  Telegraph,  14  Wall.  258.  :i66,  20  L.  Ed. 
807;  See,  also,  Conrad  7\  Atlantic  Ins. 
Co.,  1  Pet.  386,  449,  7  L.  Ed.  189;  Cooper 
&  Co.  7'.  Coates  &  Co.,  21  Wall.  105,  110, 
22  L.  Ed.  481.  And  see  the  title  SHIPS 
AND  SHIPPING. 

Generally,  as  to  the  effect  of  the  trans- 
fer of  a  bill  of  lading  as  transferring  the 
right  of  possession  of  the  property  cov- 
ered by  it,  see  the  title  RILL  OF  LAD- 
ING,   vol.    3,   pp.    232,   235,   239.   241. 

8.  Excuses  for  nondelivery — In  general. 
— Smoot's  Case,  15  Wall.  36,  21  L.  Ed. 
107. 

The  insolvency  of  the  vendee  to  a  con- 
tract of  sale  does  not  release  the  vendor 
from  his  obligation  to  deliver,  provided, 
always,     the     consideration     promised,     if 


money,  be  paid,  or  if  the  consideration  be 
the  note  or  other  obligation  of  the  insol- 
vent, money  be  tendered  in  its  place. 
Florence  Mining  Co.  v.  Brown,  124  U.  S. 
385,    389,    31    L.    Ed.    424. 

The  vendor  could  not  insist  upon  dam- 
ages for  nonperformance  of  the  contract  by 
the  other  party  without  showing  perform- 
ance or  an  offer  to  perform  it  on  its  part 
with  an  ability  to  make  good  the  ofifer  if 
accepted.  Florence  Mining  Co.  v.  Brown, 
124  U.   S.   385,  389,  31   L.   Ed.   424. 

The  custom  of  the  seller  to  deliver  a 
part  of  a  quantity  of  goods  contracted  to 
be  delivered,  though  invariable,  cannot  ex- 
cuse him  from  a  full  compliance  with  his 
contract,  unless  such  custom  is  known  to 
the  buyer  and  actually  enters  into  and 
forms  a  part  of  the  contract.  Bliven  v. 
New  England  Screw  Co.,  23  How.  420,  431, 
16  L.  Ed.  510;  S.  C,  23  How.  433,  IG  L. 
Ed.  514.  See,  generally,  the  title  US.AGES 
AND  CUSTOMS. 

An  extension  of  time  may  be  implied 
from  the  acts  of  the  buyer  occurring  sub- 
sequently to  the  execution  of  the  contract, 
which  will  excuse  the  seller  from  a  strict 
compliance  with  the  terms  of  the  contract 
with  respect  to  the  time  of  delivery.  Man- 
ufacturing Co.  V.  United  States,  17  Wall. 
592,  21  L.  Ed.  715;  Salomon  v.  United 
States,  19  Wall.  17,  22  L.  Ed.  46.  See, 
also,  Jones  v.  United  States,  96  U.  S.  24, 
24  L.  Ed.  644. 

9.  Duty  of  buyer  to  accept. — Mechem 
on  Sales,  §  1363. 

13.  Where  seller  fails  to  deliver  on  day 
specified. — Jones  r.  Uinted  States,  96  U.  S. 
24,  24  L.  Ed.  644.  See  ante,  "Breach  of 
Contract  by  Seller,"  II,  F,  3,  a,  (2);  post, 
"Conditions  Precedent,"  VI,  A,  3,  b. 
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that  the  price  as  agreed  on   was  above  that  of  the  market,  there  having  been 
neither  fraud,  misapprehension,  nor  warranty  in  the  case.^^ 

V.   Payment  of  Purchase   Price. ^2 

The  rule  appHcable  to  the  sale  of  real  estate,  or  any  interest  therein,  which 
obliges  the  purchaser  to  pay  the  purchase  money  according  to  his  contract,  not- 
withstanding the  failure  of  title,  unless  evicted  or  the  possession  disturbed  by 
paramount  title,  is  as  applicable  to  the  sale  of  personal  chattels  as  to  that  of  real 
property.i3  Where  a  contract  of  sale  is  executed  by  the  vendor,  by  the  delivery 
of  the  goods,  the  liability  of  the  vendee  to  pay  for  them  on  delivery,  in  the  ab- 
sence of  other  terms,  accrues,  and  the  law  raises  an  implied  contract  to  pay  in- 
terest, from  delivery,  on  the  purchase  money. ^'^ 

VI.   Remedies. 

A.  Remedies  of  Seller — 1.  Stoppage  in  Transitu. — The  consignor's  right 
of  stoppage  in  transitu ^^  exists  where  he  has  received  no  consideration  for  the 
goods  sold,^^  and  the  consignee  is  insolvent.^'^  It  does  not  exist,  where  goods 
are  shipped  in  payment  of  a  precedent  debt.^^  The  right  of  stoppage  in  transitu 
presupposes  not  only  that  the  property  in  the  goods  has  passed  to  the  consignee, 
for  his  own  use,  but  that  the  possession  is  in  a  third  person,  in  transit  to  the 
consignee. ^9  A  consignor  loses  his  right  to  stop  goods  in  transitu,  although  the 
consignee  has  become  insolvent,  after  such  consignee,  having  power  to  sell,  has 
disposed  of  them,  before  their  arrival,  to  a  third  person,  unacquainted  with  any 
circumstance  to  taint  the  fairness  of  the  transaction. 20 

2.  Lien. 21 — The  common  law  gives  the  vendor  of  personal  property  a  lien 
upon  the  property  to  secure  the  payment  of  the  purchase  money,  as  long  as 
the  property  is  in  the  possession  of  the  vendor.     But  such  common-law  lien  is 


11.  Waiver  of  objections. — Miller  v. 
Tiffany,   1   Wall.   298,   17   L.    Ed.   540. 

12.  Payment  of  purchase  price. — As  to 
questions  relating  to  the  payment  of  the 
purchase  price,  see  ante,  "Detinitions,  Dis- 
tinctions and  Elements,"  I;  "Executed 
Contract — 'Goods  Specified,"  III,  B,  2; 
"Executory  Contracts,"  I  I.I,  B,  3;  "Deliv- 
ery," III,  C;  '  "C.  O.  D.  Consignment," 
III,  C,  2,  c;  "With  Reference  to  Pay- 
ment of  Price,"  IV,  A,  3,  b;  post,  "Stop- 
page in  Transitu,"  VI,  A,  1;  "Action  for 
Price  or  Value,"  VI,  A,  3;  "Vesting  of 
Title  Dependent  upon  Payment  of  Pur- 
chase  Money,"   IX,   D,  4,   c,   (2). 

13.  Obligation  of  purchaser  in  gen- 
eral.— Brown  v.  Bass,  4  Wall.  262,  270,  IS 
L.  Ed.  330. 

14.  Interest  on  purchase  money. — At- 
lantic Phosphate  Co.  f.  Grainin,  114  U.  S. 
492,  499,  29  L.  Ed.  221.  See  the  title  IN- 
TEREST, vol.  7,  p.  217. 

15.  Stoppage  in  transitu. — The  interest 
vested  in  the  consignee,  by  the  delivery  to 
the  master,  is  not  absolute  to  all  pur])Oses. 
So  far  as  relates  to  the  right  of  stoppage 
in  transitu,  it  continues  subject  to  the  con- 
trol of  the  consignor,  and  may  be  reduced 
by  him  into  possession,  before  actual  deliv- 
ery; or  the  authority  of  the  master  to  de- 
liver them  according  to  the  original  bills 
of  lading,  may  be  countermanded,  and  an- 
other destination  given  them.  The  Mer- 
rimack, 8  Cranch  317,  330,  3  L.  Ed.  575. 


16.  Goods  unpaid  for. — Wood  v.  Roach, 
2  Dall.  180,  182,  1  L.  Ed.  340. 

But  see  The  St.  Joze  Indiano,  1  Wheat. 
208,  212,  4  L.  Ed.  73,  where  it  is  said  that 
the  right  of  stoppage  in  transitu  exists  in 
the  single  case  of  insolvency. 

17.  Insolvency  of  consignee. — The  St. 
Joze  Indiano,  1  Wheat.  208,  212,  4  L.  Ed. 
73;  Wood  V.  Roach,  2  Dall.  180,  182,  1  L. 
Ed.  340;  The  Merrimack,  8  Cranch  317, 
333,  3  L.  Ed.  575;  The  Frances,  8  Cranch 
418,  3  L.  Ed.  609;  The  Carlos  F.  Roses, 
177  U.  S.  655,  667,  44  L.  Ed.  929. 

18.  Goods  shipped  in  payment  of  prece- 
dent debt. — Wood  v.  Roach,  2  Dall.  ISO,  1 
L.  Ed.  340. 

19.  The  St.  Joze  Indiano,  1  Wheat.  208, 
212,  4  L.  Ed.  73;  The  Merrimack,  8  Cranch 
317,  333,  3   L.   Ed.   575. 

It  cannot,  therefore,  touch  a  case  where 
the  actual  or  constructive  possession  still 
remains  in  the  shipper,  or  his  exclusive 
agents.  The  St.  Joze  Indiano,  1  Wheat. 
208,  212,  4  L.  Ed.  73. 

The  right  of  stoppage  in  transitu  m  case 
of  insolvencj%  can  be  exercised  only  where 
the  property  by  the  shipment  is  vested  in 
the  consignee  for  his  own  use.  The  Mer- 
rimack, 8  Cranch  317,  333,  3  L.   Ed.  575. 

20.  Spring  &  Sons  v.  South  Carolina 
Ins.  Co.,  8  Wiuat.  268,  287,  5  L.  Ed.  614. 

21.  Vendor's  lien.  —  See  the  titles 
CHATTEL  MORTGAGES,  vol.  3,  pp. 
727,  728,  729,  741;  MECHANICS'  LIENS, 
vol.   8,  p.   328. 
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lost  by  the  voluntary  delivery  of  the  property  to  the  purchaser. 22  However 
independently  of  the  lien  which  the  law  gives  the  vendor,  the  parties  may  con- 
tract for  a  lien,  which  will  be  good,  as  between  themselves,  after  deliver. 2^ 
Where  personal  property  has  been  sold  and  delivered,  secret  liens,  which  treat 
the  vendor  as  its  owner  until  the  payment  of  the  purchase  money,  cannot  be 
maintained  in  Illinois.  They  are  held  to  be  constructively  fraudulent  as  to 
creditors,  and  the  property,  so  far  as  their  rights  are  concerned,  is  considered 
as  belonging  to  the  vendee  holding  the  possession. 2-* 

3.  Action  for  Pricic  or  Value-^ — a.  Nature  and  form  of  Remedy. — After 
delivery,  and  refusal  by  the  buyer  to  accept  and  pay  for  goods  sold,  the  seller 
may  maintain  an  action  on  the  contract  for  the  price,  instead  of  an  action  to 
recover  damages  for  the  buyer's  wrongful  refusal  to- accept  the  goods. 2«  If  a 
sale  is  an  unconditional  one,  and  if  notes  are  given  and  accepted  as  absolute 
])ayment,  the  original  debt  is  extinguished,  and  the  remedy  of  the  seller  is  on  the 
notes  and  he  cannot  retake  the  property.^^  Neither  can  the  seller  maintain  an 
action  on  an  original  contract  for  goods  sold  and  delivered,  when  he  has  received 
a  note  as  a  conditional  payment,  and  has  passed  away  that  note.28     Where  goods 


22.  Gregory  v.  Morris,  96  U.  S.  619, 
623,  24  L.  Ed.  740. 

Upon  a  sale  of  specific  goods  for  a  spe- 
cific price  by  parting  with  the  possession, 
the  seller  parts  with  his  lien.  Hinchman 
f.  Lincoln,  124  U.  S.  38,  51,  31  L.   Ed.  337. 

23.  Lien  created  by  contract  of  par- 
ties.—Gregory  V.  Morris,  96  U.  S.  619,  623, 
24    L.    Kd.   740. 

Mortgage. — And  such  lien  may  take  the 
form  of  a  mortgage.  Gregory  v.  Morris, 
96  U.  S.  619,  623,  24  L.  Ed.  740.  See  the 
title  CHATTEL  MORTGAGES,  vol.  3, 
p.  699. 

In  Illinois  the  actual  owner  of  personal 
property  creating  an  interest  in  another  to 
whom  it  is  delivered,  if  desirous  of  preserv- 
ing a  lien  on  it,  must  comply  with  the  pro- 
visions of  the  chattel  mortgage  act.  Rev. 
Stat.  111.,  1874,  711,  712;  Harkness  v.  Rus- 
sell, 118  U.  S.  663,  679,  30  L.  Ed.  285; 
Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664.  672,  23  L.  Ed.  1003. 
See  the  title  CHATTEL  MORTGAGES, 
vol.  3,  p.  699. 

24.  Hervey  v.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664,  23  L.  Ed.  1003. 
See  the  title  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES,  vol.  6,  pp. 
4S9.   500. 

25.  Action  for  price  or  value. — See  the 
title  ASSUMPSIT,  vol.  2,  pp.  636,  650. 

26.  Nature  and  form  of  remedy — 
Wrongful  refusal  to  accept  goods. — Buck- 
staff  V.  Russell,  161  U.  S.  026,  C28,  38  L. 
Ed.    292. 

By  an  agreement  in  writing,  between  R. 
&  Co.,  a  corporation,  and  B.  and  U.  the 
former  agreed  to  furnish  and  deliver  to 
the  latter  on  cars  at  Lincoln,  Nebraska, 
certain  machinery.  For  such  machinery 
B.  and  U.  agreed  to  pay  a  certain  surn, 
one-third  cash  when  the  machinery  is 
steamed  up  and  ready  to  run,  the  balance 
in  six  and  twelve  months,  with  interest, 
from  time  of  erection  in  Lincoln.  It  was 
also  understood  and  agreed  that  said  B. 
and  U.  should  use  fair  and  honorable 
means    to    satisfy   themselves    befr-e    pay- 


ments were  due,  that  the  machinery 
was  working  to  their  entire  satisfaction, 
and  should  it  not  be,  then,  in  that  event, 
the  said  B.  and  U.  were  to  notify  said  R. 
&  Co.,  and  said  R.  &  Co.,  must  at  once 
comply  with  the  terms  of  the  contract 
within  sixty  days,  and  in  the  event  they 
do  not,  the  said  B.  and  U.  may  declare  the 
contract  paid  in  full,  or  said  R.  &  Co., 
shall  pay  back  to  said  B.  and  U.  all  money  . 
paid  to  them  and  said  R.  &  Co.,  shall  pay 
said  B.  and  U.  such  damages  as  shall  be 
declared  fair  by  competent  judges,  and 
after  paying  such  damages  may  remove 
said  machinery  without  cost  to  said  B.  and 
U.  Held,  that  after  delivery  and  refusal 
of  the  buyer  to  accept  and  pay  for  the 
machinery,  the  seller  might  maintain  an 
action  on  the  contract  for  the  price,  in- 
stead of  an  action  to  recover  damages  for 
wrongfully  refusing  to  accept  the  machin- 
ery. Buckstaff  r.  Russell,  151  U.  S.  626, 
628,  38  L.  Ed.  292.  See  post,  "Action  for 
Damages — Resale  of  Goods,"  VI,  A,  5. 

A  bill  of  parcels,  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not 
conclusive  evidence  against  J.,  that  the 
goods  were  the  joint  property  of  D.  and 
J.:  but  the  real  circumstances  may  be  ex- 
plained by  parol.  If  part  of  the  goods 
were  the  sole  property  of  D.,  and  the  resi- 
due the  sole  property  of  J.,  and  if  J.  had 
authority  from  D.  to  sell  D.'s  part,  J.  may 
maintain  an  action  for  the  whole,  in  his 
own  name.  Harris  v.  Johnston,  3  Cranch 
3n.  2  L.  Ed.  450. 

27.  Where  notes  accepted  as  pay- 
ment.— Segrist  v.  Crabtree,  131  U.  S.  287, 
291,  33  L.   Ed.  125. 

28.  Where  seller  passes  away  note  re- 
ceived as  conditional  payment. — Harris  v. 
Johnston,  3  Cranch  311.  318,  2  L.  Ed.  450. 

The  endorsement  of  the  note  passes  the 
property  in  it  to  another,  and  is  evidence 
that  it  was  sold  for  a  valuable  considera- 
tion. If,  after  such  indorsement,  the  sel- 
ler of  the  goods  could  maintain  an  action 
on  the  original  contract,  he  would  receive 
double  satisfaction.  Harris  z'.  Johnston,  3 
Cranch  311,  318,  2  L.  Ed.  450. 
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have  been  purchased  upon  fraudulent  representations,  the  vendor  has  an  election 
of  remedies.  He  may  rescind  the  sale  and  replevy  the  goods,  or  he  may  affirm 
the  sale,  sue  for  the  purchase  price,  and  attach  the  goods  upon  the  ground  that 
they  had  been  fraudulently  purchased. ^^  As  to  the  right  to  maintain  an  action 
to  recover  th.e  price  of  goods  sold  in  aid  of  the  rebellion,  or  with  the  knowledge 
that  thev  were  purchased  for  the  Confederate  States  government,  see  the  title 
War. 

b.  Conditions  Precedent. — A  contract  of  sale  may  be  so  framed  that  the 
promises  upon  one  side  may  be  dependent  upon  the  promises  upon  the  other;  so 
that  no  action  can  be  maintained,  founded  on  the  written  contract,  without  show- 
ing that  the  seller  has  performed,  or  at  least  has  been  ready,  if  allowed  by  the 
buyer,  to  perform,  his  own  stipulations,  which  are  a  condition  precedent  to  his 
right  of  action.'^"' 

c.  Defenses — (1)  In  General. — In  an  action  by  the  vendor  for  the  purchase 
price,  the  buyer  may  set  up  by  way  of  defense  any  facts  entitling  him  to  a  re- 
duction of  the  amount  agreed  to  be  paid.-^^  But  in  an  action  for  the  price  of 
goods  which  the  purchaser  by  his  own  agents  examined  and  selected,  and  which 
he  himself  afterwards  received  and  kept  without  objection,  it  is  no  defense  that 
the  price  as  agreed  on  was  above  that  of  the  market ;  there  having  been  neither 
fraud,   misrepresentation,  nor   warranty  in  the  case.-'^^  ^i-,^]   where  in  a  dealing 

"was  not  completed  according  to  contract, 
it  would  be  most  unreasonable  to  compel 
the  vendee  in  order  to  entitle  him  to  avoid 
paj'ing  the  whole  contract  price,  or  to  re- 
cover damages  for  the  vendee's  breach  of 
contract,  to  undergo  the  expense  of  taking 
out  the  machinery,  and  the  prolonged  in- 
terruption of  his  business  during  the  time 
requisite  to  obtain  new  machinery  else- 
where. The  rule  of  damages,  adopted  by 
the  court  below,  of  deducting  from  the 
contract  price  the  reasonable  cost  of  alter- 
ing the  construction  and  setting  of  the  ma- 
chinery so  as  to  make  it  conform  to  the 
contract,  is  the  only  one  that  would  do 
full  and  exact  justice  to  both  parties,  and 
is  in  accordance  with  the  decisions  upon 
similar  contracts."  Stillwell,  etc.,  Mfg. 
Co.  V.  Phelps,  130  U.  S.  .520,  .'526,  33  L.  Ed. 
lOS.");  Benjamin  v.  Hillard,  23  How.  149, 
16  L.  Ed.  518;  Railroad  Co.  v.  Smith, 
21  Wall.  255,  22  L.  Ed.  513;  Marsh  v. 
McPherson,  105  U.  S.  709,  717,  26  L.  Ed 
1139. 

A  contract  for  furnishing  goods  at  a  cer- 
tain price,  based  on  the  then  value  of  gold, 
stipulated  that  such  price  should  be  in- 
creased or  reduced  with  the  rise  or  the  fall 
in  that  value,  with  a  proviso,  however,  that 
a  rise  or  a  fall  of  twenty-five  per  cent,  un- 
less it  remained  sufticiently  long  to  affect 
the  general  price  of  merchandise,  should 
not  change  the  contract  price  of  the 
goods.  When  they  were  delivered,  gold 
had  undergone  a  reduction  of  more  than 
twenty-five  per  cent  below  its  value  at  the 
date  of  the  contract.  Held,  that  in  a  suit 
on  the  contract  the  purchaser  was  entitled 
tn  a  corresponding  reduction  in  the  con- 
tract price  of  the  goods,  without  showing 
that  the  decline  in  gold  had  affected  the 
general  price  of  merchandise.  Ames  v. 
Quimby.  96  U.  S.  324.  24  L.  Ed.  635. 

32.  Agreed  price  above  market  value. — 
Miller  v.  Tiffany,  1  Wall.  298,  17  L.  Ed 
540 


29.  Where  goods  purchased  upon 
fraudulent  representations. — Browning  De 
Ford,  178  U.  S.  196,  201,  44  L.   Ed.  1033. 

30.  Conditions  precedent. — Jones  z'. 
United  States,  96  U.  S.  24,  27,  24  L.  Ed. 
644;  Parish  v.  United  States,  100  U.  S. 
500,  506,  25  L.  Ed.  763.  See  post,  "Condi- 
tions   Precedent,"   VI,  A,  5,   b. 

Thus  where  an  act  is  to  be  performed 
by  the  seller  before  the  accruing  of  the 
buj^er's  liability  under  his  contract,  the 
seller  must  prove  either  his  performance 
of  such  condition  precedent,  or  an  offer 
to  perform  it  which  the  buyer  rejected,  or 
his  readiness  to  fulfill  the  condition  until 
the  buyer  discharged  hiin  from  so  doing, 
or  prevented  the  execution  of  the  matter 
which  the  contract  required  him.  to  per- 
form. Jones  zf.  United  States,  96  U.  S.  24, 
27.   24   L.    Ed.   644.     ■ 

Time  and  place. — Where  time  is  of  the 
essence  of  the  contract,  there  can  be  no 
recovery  at  law  in  case  of  failure  to  per- 
form within  the  time  stipulated.  Jones  v. 
United  States,  96  U.  S.  24,  28,  24  L.  Ed. 
644;  Slater  v.  Emerson,  19  How.  224,  15 
L.   Ed.  626. 

Also  where,  by  the  terms  of  the  con- 
tract, the  article  is  to  be  delivered  at  a 
particular  place,  the  seller,  before  he  can 
recover  his  pay,  is  bound  to  prove  the  de- 
livery at  that  place.  Hatch  v.  Oil  Co.,  100 
U.  S.  124,   135,  25  L.  Ed.  554. 

But  in  an  action  for  goods  sold  and  de- 
livered, if  the  seller  proves  delivery  at  the 
places  agreed  and  that  there  remained 
nothing  further  for  him  to  do,  he  need 
not  show  an  acceptance  by  the  buyer. 
Hatch  V.  Oil  Co.,  100  U.  S.  124,  135,  25  L- 
Ed.  554. 

31.  Defenses  —  In  general.  —  Pullman 
Palace  Car  Co.  v.  Metropolitan  St.  R.  Co., 
157  U.  S.  94,  39  L.  Ed.  632.  See.  also, 
Stillwell,  etc.,  Mfg.  Co.  z'.  Phelps,  130  U.  S. 
520,  527,  32   L.    Ed.   1035. 

It  has  been  held  that  where  machinery 
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between  merchants  for  successive  cargoes  of  merchandise  upon  time,  the  buyer 
fails  to  comply  with  the  terms  of  the  contract  with  respect  to  payment,  the 
seller's  refusal  to  make  further  delivery  of  any  cargo  or  cargoes  is  no  bar  to 
recovery  in  an  action  for  the  amount  due  for  deliveries  actually  received  by  the 
buyer.^^  Where  a  vendor  company  sues  persons  who  had  received  articles 
manufactured  and  sold  by  it,  it  is  no  defense  that  the  whole  amount  which  had 
been  ordered  had  not  been  delivered,  where  the  contracts  for  the  sale  and  de- 
livery of  the  articles  in  question  were  subject  to  the  custom  of  the  plaintiff  to  fill 
the  same  in  part  only.^^ 

(2)  false  Representation. — In  an  action  for  the  price  of  goods  sold,  or  of 
work  done,  the  defendant  may  set  up  a  false  representation  as  to  the  goods,  or 
a  defective  performance  of  the  work,  by  way  of  recoupment  of  the  sum  that  the 
plaintiff  may  recover.^^ 

(3)  Vendor  Part  of  Illegal  Combination. — See  the  titles  Illegal  Contracts, 
vol.  6,  p.  7Z7 ;   Monopolies  and  Corporate  Trusts,  vol.  8,  pp.  448,  449. 

(4)  Breach  of  Warranty. — As  to  breach  of  warranty  as  a  defense  to  an 
action  for  the  purchase  money,  see  the  title  Warranty. 

d.  Bzndence. — The  quality  of  goods  furnished  at  a  given  time  by  the  plaintiff 
to  the  defendant  being  in  question,  it  is  competent  for  the  plaintiff  to  show  that 
the  quality  of  like  articles  furnished  at  the  same  time  by  him  to  another  party 
was  good,  if  such  evidence  be  followed  by  evidence  that  the  goods  furnished  by 
him  at  that  time  to  such  other  party  and  the  goods  furnished  by  him  at  that  time 
to  the  defendant  were  of  the  same  kind  and  quality.^*^  As  to  the  admissibility 
of  entries,  in  day  books  to  prove  a  sale  and  delivery  of  goods,  in  an  action  for 
the  price  thereof,  see  the  title  Documentary  Evidence,  vol.  5,  pp.  431,  462. 

4.  Recovery  of  Goods  or  Proceeds  Thereof. — The  seller  has  the  right  to 
rescind  the  contract  on  the  ground  of  fraud,  and  follow  the  property  or  its  pro- 
ceeds wherever  they  can  be  found,  provided  the  rights  of  innocent  third  persons 
have  not  intervened. ^''^     If  a  sale  is  an  unconditional  one,  and  if  notes  are  given 


33.  Masters  v.  Barreda,  18  How.  489,  15 
L.  Ed.  466. 

34.  Bliven  v.  New  England  Screw  Co., 
23  How.  433,  434,  16  L.  Ed.  514.     See,  also, 

5.  C,  23   How.   420,   16  L.   Ed.   510. 

35.  False  representative. — Dttshane  v. 
Benedict,  120  U.  S.  630,  637,  30  L.  Ed.  810. 

In  England,  this  is  only  allowed  so  far 
as  it  affects  the  value  of  the  goods  sold, 
or  of  the  work  done.  But  in  the  United 
States,  the  courts,  in  order  to  avoid  cir- 
cuity of  action,  have  gone  further,  and 
have  allowed  the  defendant  to  recoup  dam- 
ages suffered  by  him  from  any  fraud,  or 
negligence,  of  the  plaintiff,  gi-owing  out  of 
and  relating  to  the  transaction  in  ques- 
tion. Dushane  v.  Benedict,  120  U.  S.  630, 
637,  30  L.  Ed.  810. 

36.  Evidence  as  to  quality  of  similar 
goods  furnished  to  other  parties. — Ames  v. 
Quimby,  KiG  U.  S.  342,  27  L.  Ed.  100.  See, 
generally,  the  title  EVIDENCE,  vol.  5,  p. 
1004. 

37.  Recovery  of  goods  or  proceeds — 
traud. — Montgfimcrv  :•.  Bucyrus  Machine 
Works,  92  U.  S.  257,  258.  23  L.  Ed.  656. 
See  the  title  FRAUD  AND  DECEIT,  vol. 

6,  p.  394. 

A.,  replying  upon  the  representations  of 
D.,  that  the  firm  of  B.,  C.  and  D.,  of  which 
he  was  a  member,  was  perfectly  solvent, 
and  that  B.  was  wealthy,  sold  it  goods.  D. 
having,  without  the  knowledge  of  A.,  re- 
tired from  the   firm,  an  arrangement  was 


entered  into  whereby  the  proceeds  of  the 
sale  of  such  goods  remaining  in  the  hands 
of  the  agents  of  the  firm  of  B.,  C.  and  D., 
were  applied  to  discharge  the  debt  due  to 
A.,  and  the  unsold  portion  of  such  goods 
returned  to  him.  A.,  at  the  time,  believed 
that  B.  and  C.  were  insolvent;  and  they 
were  within  four  months  from  such  ar- 
rangement adjudged  bankrupts.  Held, 
that  the  representations  of  D.  were  a  fraud 
upon  A.,  on  account  of  which  he  could 
have  rescinded  the  contract  of  sale,  and 
followed  the  goods  wherever  he  could  find 
them;  and  the  goods  not  having  lost  their 
identity,  nor  become  part  of  the  permanent 
stock  of  B.  and  C,  upon  which  they  ob- 
tained credit,  their  assignee  cannot,  in  the 
absence  of  actual  fraud  in  the  arrange- 
ment for  the  payment  of  such  proceeds, 
recover  them  in  a  suit  against  A.  Mont- 
gomery V.  Bucyrus  Machine  Works,  92  U. 
S.  257,  23   L.   Ed.   656. 

Thus  wh<ere  a  party,  by  fraudulently  con- 
cealing his  insolvency  and  his  intent  not 
to  pay  for  goods,  induces  the  owner  to  sell 
them  to  him  on  credit,  the  vendor,  if  no 
innocent  third  party  has  acquired  an  in- 
terest in  them,  is  entitled  to  disaffirm  the 
the  contract  and  recover  the  goods.  Don- 
aldson V.  Farwell,  93  U.  S.  631,  23  L.  Ed. 
993. 

The  defeasible  title  of  the  vendee  to  the 
goods  so  acquired  vests  in  his  assignee  in 
bankruptcy,  and  is  subject  to  be   determined 
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and   accepted   as   absolute   payment,   the   original   debt   is   extinguished,   and   the 
remedy  of  the  seller  is  on  the  notes  and  he  cannot  retake  the  property.-"'^ 

5.  Action  for  Damages — Resale  oe  Goods — a.  Riglit  of  Action. — \\'here 
the  buyer  wrongfully  refuses  to  accept  goods  delivered  or  tendered  according 
to  the  terms  of  the  contract,  the  seller  is  entitled  to  recover  from  the  buyer 
such  damages  as  will  compensate  him  for  any  loss  occasioned  by  such  wrongful 
refusal  to  accept  the  goods. "^^  But  where  the  seller  neither  delivered  or  offered 
to  deliver  the  property  sold,  he  cannot  recover  either  the  contract  price  or  the 
profits  he  might  have  made  if  he  had  done  so."*^*  In  a  contract  for  the  sale  of 
specified  articles  of  food,  if  such  articles  be  so  adulterated  as  to  come  within  the 
provisions  of  the  state  statute  prohibiting  the  sale  thereof,  no  recovery  can  be  had 
for  the  breach  of  such  contract  by  the  buyer's  refusal  to  accept  the  articles.  And 
this  rule  is  not  afifected  by  the  fact  that  the  article  after  adulteration  is  eciual  in 
grade  to  the  standard  specified  in  the  contract.'*^  In  the  court  of  claims  the  gov- 
ernment is  liable  for  refusing  to  receive  and  pay  for  what  it  has  agreed  to  purchase, 
to  the  same  extent  that  an  individual  would  be.^-  In  case  of  such  wrongful  refusal 
to  accept  the  goods  sold,  the  vendor  may  resell  them  in  good  faith,  and  for  the 
best  price  obtainable  in  the  open  market,  and  maintain  an  action  against  the 
buyer  for  the  diiTerence  between  the  contract  price  and  the  price  obtained  for 
the  goods  upon  such  resale.*-'' 

b.  Conditions  Precedent. — A  seller,  who  sues  upon  a  contract  of  sale,  has 
not  launched  his  case  until  he  has  shown  that  he  has  delivered  or  tendered  the 
thing  which  has  been  contracted  for,  and  if  he  is  unable  to  show  that,  he  can- 
not claim  any  damages  for  the  nonfulfillment  of  the  contract.'*"* 

c.  Measure  of  Damages. — In  case  of  breach  of  an  executory  contract  of  sale 
by  the   failure   of  the  purchaser   to  complete  the  purchase,  the  general   rule  is 


by  the  prompt  disaffirmance  of  the  con- 
tract by  the  vendor.  Donaldson  v.  Far- 
well,  93  U.  S.  631.  23  L.   Ed.  993. 

38.  Where  notes  accepted  as  absolute 
payment. — Segrist  z'.  Crabtree,  131  U.  S. 
287,  291,  33  L.   Ed.   125. 

So,  also,  if  notes  are  taken  as  conditional 
payment  only,  they  will  be  regarded  as 
prima  facie  evidence  of  payment,  so  long 
as  the  vendor  holds  them,  and  he  cannot 
rightfully  retake  the  property,  while  he 
retains  the  notes.  Segrist  v.  Crabtree,  131 
U.  S.  287,  292,  33  L.  Ed.  125. 

39.  Recovery  of  damages  by  seller — In 
general. — Gibbons  v.  United  States,  8  Wall. 
269,  272,  19  L.  Ed  453;  Moore  v.  United 
States.  196  U.  S.  157,  168,  49  L.  Ed.  428; 
Manufacturing  Co.  v.  United  States,  17 
Wall.  592,  595,  21  L.  Ed.  715. 

"But  the  only  items  of  his  account  which 
refer  to  this  part  of  the  transaction  were 
allowed  to  him  by  the  court,  except  the 
claim  of  $400  damages  for  failure  to  accept 
the  oats,  and  there  is  no  evidence  that  he 
lost  anything  by  this  refusal.  On  the 
contrary,  it  appears  that  oats  had  risen  in 
the  market  above  the  contract  price,  so 
that  the  presumption  is  that  he  was  bene- 
fitted instead  of  injured  by  the  refusal  of 
the  officer  to  accept  the  oats  when  offered." 
Gibbons  v.  United  States,  8  Wall.  269,  272, 
19  L.  Ed.  453. 

Where  the  principal  object  of  an  action 
is  the  recovery  of  profits  for  stone  not  ac- 
tually delivered,  but  which  the  vendor 
would  have  made  if  delivered  and  paid  for 
according  to  the  terms  of  the  contract, 
the  vendor   should   make   out   clearly   that 


the  stone  which  was  bought  by  the  vendee 
from  others  was  within  the  terms  of 
their  contract,  and  used  to  complete  the 
bridge  or  its  approaches.  Union  Pac.  R. 
Co.  7>.  Clopper,  131  U.  S.,  appx.  cxcii,  26 
L.    Ed.    243. 

40.  Where  seller  fails  to  deliver. — Par- 
ish zf.  United  States,  100  U.  S.  500,  506,  25 
L.  Ed.  763;  Smoot's  Case,  15  Wall.  36,  21 
L.  Ed.  107. 

41.  Sale  of  adulterated  articles. — Cross- 
man  v.  Lurman,  192  U.  S.  189,  199,  48  L. 
Ed.   401. 

42.  Liability  of  government. — Gibbons 
v.  United  States,  8  Wall.  269,  19  L.  Ed. 
453.  See,  generally,  the  title  UNITED 
STATES. 

43.  Resale  and  action  for  damages. — 
Moore  z:  United  States,  196  U.  S.  157,  168, 
49  L.  Ed.  428;  Clews  v.  Jamison,  182  U.  S. 
461,  473,  498,  45  L.  Ed.  1183;  Harkness  z: 
Russell.   118  U.   S.   663,  682,  30  L.   Ed.   285. 

And  if  anything  can  be  obtained  from  a 
resale  of  the  goods,  it  is  the  duty  of  the 
seller  to  make  such  sale  as  soon  as  the 
buyer  defaults  in  his  contract,  in  order 
to  subject  the  latter  to  as  little  loss  as 
practicable.  Telfener  v.  Russ,  145  U.  S. 
522,  534,  36  L.  Ed.  800.  See  post,  "Meas- 
ure of  Damages,"  VI,  A,  5,  c. 

44.  Conditions  precedent. —  Cleveland 
Rolling  Mill  ?-.  Rhodes.  121  U.  S.  255,  262, 
263,  264,  30  L.  Ed.  920,  citing  Dinglcy  z'. 
Oler,  117  U.  S.  490,  503,  29  L.  Ed.  984; 
Norrington  z'.  Wright,  115  U.  S.  188.  209, 
29  L.  Ed.  366.  See  ante.  "Conditions  Prec- 
edent," VI,  A,  3,  b;  "Excuses  for  Non- 
delivery or  Delay,"  IV,  A,  5, 
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that  the  measure  of  damages  is  the  difference  between  the  contract  price  ar-l 
the  market  price  at  the  time  the  contract  was  broken.-*^     The  general  rule  as 


45.    Measure  of  damages — In  general. — 

Harkness  v.  Russell,  118  U.  S.  663,  667,  30 
L.  Ed.  285;  Western  Union  Tel.  Co.  v. 
Hall.  124  U.  S.  444,  31  L.  Ed.  479;  Hinck- 
ley z:  Pittsburg  Bessemer  Steel  Co.,  121 
U.  S.  264,  30  L.  Ed.  967;  Marsh  v.  Mc- 
pherson, 105  U.  S.  709,  26  L.  Ed.  1139; 
Benjamin  v.  Hillard,  23  Wall.  149,  16  L. 
Ed.  518:  Humaston  v.  Telegraph  Co.,  20 
Wall.  20,  22  L.  Ed.  279;  Globe  Rehning 
Co.  V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540, 
47  L.  Ed.  1171. 

The  value  of  the  goods  at  the  time  of 
the  breach  or  trial  may  fairly  be  stipulated 
to  be  the  price  they  bring  on  a  resale. 
Harkness  v.  Russell,  118  U.  S.  663,  667,  30 
L.  Ed.  285. 

By  the  terms  of  a  contract  the  seller 
agreed  to  deliver  and  the  buyer  agreed  to 
"receive  about  5,000  tons"  of  coal;  delivery 
was  made  of  4,634  tons.  Subsequently  the 
seller  tendered  366  tons  of  coal  to  the  buyer 
in  fulfillment  of  the  contract  to  deliver 
5,000  tons.  The  buyer  refused  to  receive 
it,  and  the  seller  sold  it  in  the  open  market 
for  $3.06  %  per  ton  less  than  $9,  the  con- 
tract price.  This  was  the  best  price  which 
could  be  obtained,  and  the  loss  to  the  seller 
was  $1,120.87.  Held,  that  the  seller 
was  entitled  to  recover  the  $1,120.87. 
Moore  v.  United  States,  196  U.  S.  157,  167, 
49  L.  Ed.  428. 

A  firm  of  stock  brokers  were  authorized 
to  purchase  certain  stock  for  another  firm. 
The  purchase  was  made  on  August  3d  so 
that  when  the  exchange  closed  that  day 
by  order  of  the  governing  committee,  it 
appeared  on  the  clearing  sheet  that  the 
firm  authorizing  the  purchase  were  the 
owners  of  the  stock.  They  afterwards  re- 
fused to  accept  the  stock.  Notice  was 
given  them  by  the  seller  of  the  stock  that 
it  would  be  sold  at  public  sale  to  the  high- 
est bidder  and  that  they  would  be  held 
responsible  for  the  loss  occasioned  the 
seller  by  their  nonacceptance.  Wide  pub- 
licity of  the  sale  was  given  and  the  price 
at  which  the  bidding  closed  was  fixed  after 
a  chance  for  full  and  open  competition  by 
all  present.  It  was  held,  that  the  price 
at  which  the  stock  sold  was  a  fair  basis 
upon  which  to  determine  the  amount  of 
damages  to  the  complainant  by  reason  of 
the  refusal  oi'  the  defendant  company  to 
fulfill  their  contract  of  purchase.  Clews 
V.  Jamieson.  182  U.  S.  461,  473,  498,  45  L. 
Ed.  1183. 

In  Parish  v.  United  States.  8  Wall.  489, 
19  L.  Ed.  472,  the  claimants  contracted 
with  the  proper  officials  to  furnish  ice  to 
government  hospitals  at  certain  places,  in- 
cluding New  Orleans,  for  a  specified  time. 
By  order  of  the  secretary  of  war.  the  con- 
tract was  changed  so  as  to  exclude  New 
Orleans  from  the  places  to  be  supplied. 
Although  protesting  against  such  change, 
the  claimants  treated  the  contract  as  the 
only  one  binding  upon  them,  and  carried 


out  their  obligation  under  it,  neither  deliv- 
ering nor  oflfering  to  deliver  any  ice  at 
New  Orleans.  It  was  held  that  it  no- 
where appeared  that  the  claimants  suffered 
any  damages  from  the  supposed  injury 
alleged.  They  did  not  offer  to  deliver  any 
ice  at  New  Orleans,  and  it  was  not  shown 
that  they  secured  any  for  such  delivery,  or 
if  they  secured  any,  that  they  were  unable 
to  part  with  it  at  prices  as  remunerative  as 
those  they  might  have  obtained  at  New 
Orleans. 

Where  a  person  in  consideration  of 
property  (not  money)  to  be  assigned  by 
another,  agrees  to  give  a  certain  number 
of  shares  of  stock,  having  on  the  day  of 
the  contract  a  fixed  market  value,  and, 
refusing  to  give  the  stock,  is  sued  at  law 
for  a  breach  of  the  contract,  evidence  of 
the  value  of  the  stock  at  any  other  time 
than  at  the  date  of  the  contract  is  rightly 
excluded;  its  value  at  that  date  being 
agreed  on  and  admitted.  Humaston  v. 
Telegraph  Co.,  20  Wall.  20,  22  L.  Ed.  279. 
See  the  titles  CORPORATIONS,  vol.  4, 
p.  621;  STOCK  AND  STOCKHOLDERS. 

"As  it  is  found  substantially  that  the 
claimant  was  ready  and  offered  to  deliver 
within  a  reasonable  time,  he  is  entitled  to 
such  damages  as  he  sustained  by  the  re- 
fusal of  the  government  to  receive  and 
pay  for  the  arms.  What  are  those  dam- 
ages? It  is  not  found  that  the  weapons 
had  at  any  time  a  market  value  or  current 
selling  price.  It  is  not  found  what  they 
were  worth  or  could  have  been  sold  for  at 
the  time  they  were  offered  for  delivery 
and  refused.  They  were  not  then  or  at  any 
time  sold  or  offered  for  sale  by  the 
claimant.  The  only  criterion  of  damage 
furnished  is  the  finding  of  the  court,  that 
the  six  thousand  carbines  are  now  (at  the 
time  of  the  judgment  of  the  court)  in  pos- 
session of  the  company,  and  of  the  value 
of  $3  each.  As  the  case  stands,  we  re- 
verse the  judgment  of  the  court  of  claims, 
and  remand  the  case,  with  directions  to 
render  a  judgment  for  the  claimant  for 
such  damages  as  they  may  ascertain  that 
the  claimant  has  sustained  by  reason  of 
the  refusal  of  the  United  States  to  accept 
and  pay  for  the  six  thousand  carbines.'" 
Manufacturing  Co.  <'.  United  States,  17 
Wall.  592,  595,  21  L.  Ed.  715. 

In  the  court  of  claims  the  government  is 
liable  for  refusing  to  receive  and  pay  for 
what  it  has  agreed  to  purchase.  When  an 
individual  who  has  been  absolved  from 
such  a  contract,  by  the  refusal  of  the 
proper  officer  to  receive  the  articles  when 
tendered,  afterwards  consents  to  deliver 
them  under  a  threat  of  the  officer  that  he 
will  withhold  money  justly  due  to  the 
plaintiff,  he  can  only  recover  the  contract 
price,  whatever  may  have  been  the  current 
market  value  of  the  articles.  Gibbons  v. 
United  States.  8  Wall.  269,  19  L.  Ed.  453. 

The  measure  of  damages  for  the  breach 
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to  measure  of  damages  may  be  varied  where  the  contract  is  made  in  view  of 
special  circumstances  in  contemplation  of  both  parties. ^*^  In  the  case  of  con- 
tracts for  the  manufacture  and  delivery  of  an  article,  the  rule  as  to  the  measure 
of  damages  in  case  of  a  repudiation  by  the  purchaser  during  the  process  of 
manufacture,  would  seem  to  be,  not  the  difference  between  the  contract  and 
the  market  price,  as  in  the  case  of  an  existing  article,  but  the  difference  between 
the  contract  price  and  the  cost  of  making  and  delivering  the  article  in  ques- 
tion.4" 

6.  Specific  Performance. — See  the  title  Specific  Performance. 

B.  Remedies  of  Buyer — 1.  Recovery  of  Price  Paid. — Where  the  seller 
fails  to  perform  the  contract  according  to  its  terms,  the  buyer  may  rescind  the 
contract  and  sue  to  recover  back  the  price  if  he  has  paid  it.^^  And  where, 
under  a  provision  in  a  contract  of  sale  that  upon  the  happening  of  a  certain 
contingency  the  property  shall  be  returned  to  the  seller,  the  property  is  so  re- 
turned, a  court  of  equity  may  require  the  return  of  the  part  of  the  purchase 
money  paid  by  the  buyer.* ^  Receiving  the  price  of  goods  sold  and  to  be  de- 
livered, the  refusal  to  deliver,  and  a  conversion  of  the  goods,  constitute  plenary 
evidence  of  an  implied  promise  to  refund  the  price  paid  for  them,  and  an  action 
for  money  had  and  received  is  an  appropriate  remedy  for  the  vendee  on  such 
refusal  to  deliver.^*^  Where  a  party  pays  money  on  a  consideration  which  fails, 
and  in  equity  should  be  refunded — as  for  goods  deliverable  in  future,  but  not 
delivered — the  measure  of  damages  on  the  recovery  back  is  the  sum  paid  and 
interest  upon  it,  not  the  value  of  the  goods  sold  at  the  time  when  by  the  con- 
tract they  were  to  have  been  delivered.^ ^  As  to  the  right  of  the  vendee  to 
maintain  an  action  against  the  vendor  to  recover  back  the  purchase  money  on 
breach  of  warranty,  see  the  title  Warranty. 

2.  Action  for  Damages  for  NondEEivery — a.  Right  of  Action  and  Form 
of  Remedy. — Where  the  seller  fails  to  deliver  the  goods  sold  according  to  the 
contract,  the  buyer  may  maintain  an  action  against  him  to  recover  damages  for 


of  a  contract  for  the  sale  of  a  right  to  pur- 
chase land  by  the  purchaser  is  the  differ- 
ence between  the  contract  price  and  the 
salable  value  of  the  right  when  payment 
was  to  be  made.  Telfener  v.  Russ,  143 
U.   S.  522,  534,  36  L.   Ed.  800. 

46.  Rule  may  be  varied. — Western 
Union  Tel.  Co.  7'.  Hall,  124  U.  S-  444,  31  L. 
Ed.  479. 

Where  parties  in  the  effort  to  fulfill  an 
order  for  a  large  amount  of  ice  for  the 
use  of  the  government,  which  by  their 
contract  they  are  bound  to  furnish,  pur- 
chased ice  which  was  lost  by  the  suspen- 
sion of  the  order  of  the  assistant  surgeon 
general  by  his  superior  ofificer,  they  are 
entitled  to  recover  the  cost  of  the  ice  so 
lost  and  the  expense  of  the  care  and  at- 
tempt to  preserve  it.  Parish  v.  United 
States,  100  U.  S.  500.  25  L.  Ed.  763. 

47.  Breach  of  contract  for  manufacture 
and  sale. — Hinckley  v.  Pittsburg  Bessemer 
Steal  Co.,  121  U.  S.  264,  30  L.  Ed.  967; 
Roehm  v.  Horst,  178  U.  S.  I,  44  L.  Ed.  953. 

The  plaintiff  in  such  case  is  not  obliged 
to  actually  manufacture  articles  to  the 
amount  contracted  for,  tender  them  to  the 
defendant,  and,  upon  his  refusal  to  accept 
and  pay  for  them,  sell  them  in  the  market 
and  hold  the  defendant  responsible  for  the 
difference  for  what  they  would  bring  on 
such  sale,  and  the  contract  price.  Hinck- 
ley  z'.    Pittsburg    Bessemer   Steel    Co.,    ]21 


U.  S.  264,  30  L.  Ed.  967:   Roehm  v.  Horst, 
178  U.  S.  1,  44  L.  Ed.  953. 

In  other  words,  this  is  a  case  where  the 
nrofits  which  would  result  to  the  plaintiff 
from  the  performance  of  a  contract,  not 
being  speculative  or  uncertain,  are  proper 
lo  be  considered  in  estimating  the  damage 
consequent  upon  its  breach.  Hinckley  r-. 
Pittsburg  Bessemer  Steel  Co.,  121  U  S. 
264,  30  L.  Ed.  967. 

Where  a  party  had  contracted  for  a 
large  quantity  of  a  thing  in  a  manufactured 
state,  and  refused  afterwards  to  take  it, 
evidence  is  properly  given  that  material  in 
a  raw  state  had  been  so  far  prepared  to 
manufacture  the  thing  contracted  for  as 
that  it  was  injured  for  anything  else;  and 
that  there  was  no  sale  in  the  market  for 
the  thing  contracted  for  and  refused.  Chi- 
cago V.  Greer,  9  Wall.  726,  19  L.  Ed.  769. 

48.  Remedies  of  buyer — Recovery  of 
price. — Pope  <-'.  Allis,  115  U.  S.  363,  372, 
2)  L.  Ed.  303.  See  ante,  "Breach  as  to 
Nature  and   Quality,"   II,   F,  3,  a,  2.   (c). 

<!9.  Where  property  returned  under  pro- 
v'sion  of  contract. — Sunflower  Oil  Co  :■. 
Wilson,  142  U.  S.  313,  320,  324.  35  L  Ed 
1025. 

50.  Implied  promise  to  refund  price. — 
Nash  V.  Towne,  5  Wall.  689.  18  L.  Ed.  527 
See  the  title  ASSUMPSIT,  vol.  2,  pp.  636, 
643,   644. 

51.  Measure  of  damages. — Nash  v 
Towne,  5  Wall.  689,  18  L.  Ed.  527. 
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such  breach  of  the  contract.^-     And  this  action  may  take  the  form  of  an  actioo 
of  assumpsit. ''^ 

b.  Measure  of  Damages. — In  case  of  breach  of  an  executory  contract  for 
the  sale  of  personal  property,  by  the  failure  of  the  seller  to  deliver  the  prop- 
erty, ordinarily  the  proper  measure  of  damages  is  the  difference  between  the 
contract  price   and   the   market   price  at  the   time   of  the  breach.^-*      \\'hile  this 


52.  Action  for  breach  of  nondelivery — 
Right  of  action. — Globe  Refining  Co.  :•. 
Landa  Cotton  Oil  Co.,  190  U.  S.  540,  47 
L.  Ed.  1171;  Dotiglass  v.  McAllister,  3 
Cranch  298.  2  L.  Ed.  445;  Marsh  v.  Mc- 
Pherson,  105  U.  S.  709,  714,  26  L.  Ed. 
1139. 

53.  Action  of  assumpsit. — Douglass  v. 
Mc.\llistcr,  ,3  Crancli  298,  2  L.  Ed.  445. 
See  the  title   ASSUMPSIT,  vol.   2,  p.   636. 

54.  Measure  of  damages — In  general. — 
Western  Union  Tel.  Co.  v.  Hall,  124  U. 
S.  444,  31  L.  Ed.  479;  Hinckley  v.  Pitts- 
burg Bessemer  Steel  Co.,  121  U.  S.  264, 
30  L.  Ed.  967:  Marsh  v.  McPherson,  105 
U.  S.  709,  26  L.  Ed.  1139;  Benjamin  v. 
Hillard,  23  Wall.  149,  16  L.  Ed.  518; 
Humaston  z:  Telegraph  Co.,  20  Wall.  20, 
22  L.  Ed.  279;  Globe  Refining  Co.  z:  Landa 
Cotton  Oil  Co.,  190  U.  S.  540,  47  L.  Ed. 
1171;  Shepherd  v.  Hampton,  3  Wheat.  200, 
4  L.  Ed.  369;  Hopkins  v.  Lee.  6  Wheat. 
109,  5  L.  Ed.  218;  Douglass  v.  McAllister, 
3  Cranch  298,  2  L.  Ed.  445;  Roberts  v. 
Benjamin,  124  U.  S.  64,  31  L.  Ed.  334; 
Effinger  v.  Kenney,  115  U.  S.  566,  29  L. 
Ed.  495.  See  Memphis  v.  Brown,  20  Wall. 
289,    22    L.    Ed.    264. 

It  makes  no  "difference  in  principle, 
whether  the  contract  be  for  the  sale  of 
real  or  personal  property,  if  the  lands,  as 
is  the  case  here,  have  not  been  improved 
or  built  on.  In  both  cases,  the  vendee  is 
entitled  to  have  the  thing  agreed  for,  at 
the  contract  price,  and  to  sell  it  himself 
at  its  increased  value.  If  it  be  withheld, 
the  vendor  ought  to  make  good  to 'him  the 
difference.  This  is  not  an  action  for  evic- 
tion, nor  is  the  court  now  prescribing  the 
proper  lule  of  damages  in  such  a  case." 
Hopkins  v.  Lee.  6  Wheat.  109,  5  L.  Ed. 
218.  See,  generallv.  the  title  VENDOR 
AND   PURCHASE'R. 

"The  same  rule  applies  where  the 
breach  is  partial  and  not  total;  and  to 
make  good  the  warranty  as  to  condition, 
the  cost  of  repairs;  and,  as  to  freedom 
from  liens,  the  cost  of  removing  them,  if' 
that  be  the  difference  in  actual  value,  be- 
tween the  article  as  warranted  and  the 
article  as  delivered,  is  all  that  can  be  prop- 
erly recovered  as  damages,  unless  in  ex- 
ceptional cases  of  special  damage.  What- 
ever that  difference,  in  the  actual  circum- 
stances of  the  case,  is  shown  to  be,  is 
the  true  rule  and  measure  of  damages. 
Where  the  articles  delivered  are  not  what 
the  contract  calls  for,  as  in  the  case  of  de- 
fective machines,  the  measure  of  the  vend- 
ee's damages  is  what  it  would  cost  to 
supply  the  deficiency,  without  regard  to 
the  contract  price."  Marsh  v.  McPher- 
son.   105    U.    S.    709,    717.    26    L.    Ed     1139: 


Benjamin  i:  Hillard,  23  How.  149,  167,  16 
L.    Ed.   518. 

A  contract  was  made  to  deliver  iron  at 
a  certain  price  per  ton  on  •  September  1, 
1879.  None  was  delivered  at  that  time 
but  from  the  circumstances  of  the  case  the 
contract  was  not  broken  until  November 
7,  1879.  It  was  held  that  the  measure  of 
damages  for  nondelivery  was  the  market 
value  of  the  iron  on  November  7,  1879,  as 
that  was  the  date  of  the  breach  of  the 
contract.  Roberts  v.  Benjamin,  124  U.  S. 
64,  72,  31  L.  Ed.  334. 

According  to  the  decision  in  Douglass 
v.  McAllister,  3  Cranch  298,  2  L.  Ed.  445, 
it  would  seem  that  in  estimating  damages- 
for  the  breach  of  a  contract  to  deliver 
flour,  the  jury  are  to  ascertain  the  value  o£ 
the  flour  on  the  day  that  the  cause  of  ac- 
tion   arose. 

A  coal  company  agreed  to  deliver  to 
plaintiffs  a  certain  amount  of  coal  month- 
ly at  three  dollars  a  ton  during  the  year 
1870.  It  was  agreed  that  if  the  company 
failed  to  deliver  the  quota  of  coal  withini 
a  given  month,  plaintiffs  might  elect  to 
take  a  certain  amount  in  liquidated  dam- 
ages or  to  receive  the  coal  in  default  in 
the  next  succeeding  month.  Coal  rose 
greatly  in  price  and  the  company  failed  to 
deliver  according  to  the  contract.  Plain- 
tiffs elected  to  receive  the  coal  in  the  suc- 
ceeding month.  No  coal,  however,  was- 
delivered  at  that  time.  Held,  that  not- 
withstanding the  clause  in  the  contract 
about  liquidated  damages  plaintiffs  were 
entitled  to  the  actual  damages  sustained' 
by  them;  and  it  was  also  held  that  the 
measure  of  such  dainages  (in  view  of  the 
fact  that  there  was  no  market  for  the 
purchase  of  coal  at  the  place  of  delivery 
but  that  of  the  company  itself)  was  the 
price  which  plaintiffs  would  have  had  to 
pay  for  coal  of  the  sort  in  the  quantities  in 
which  they  were  entitled  to  receive  it 
from  the  company  under  the  contract,  at 
the  nearest  available  market  where  it 
could  have  been  obtained.  Grand  Tower 
Co.  v.  Phillips,  23  Wall.  471,  23  L.  Ed.  71. 

The  cash  value  of  similar  coal,  at  Cairo,, 
or  at  points  below  it  on  the  Mississippi 
River,  after  deducting  the  contract  price  of 
it,  and  the  cost  and  expenses  of  transport- 
ing it  thither,  was  not  a  true  measure  of 
value,  and  it  was  error  to  allow  such 
value  to  be  shown  to  the  jury,  so  long  as 
any  more  direct  method  was  within  reach. 
Grand  Tower  Co.  v.  Phillips,  23  Wall. 
471,  23  L.  Ed.  71. 

"In  Dana  v.  Fiedler,  2  Kernan  48,  the 
court  say:  'Complete  indemnity  requires 
that  the  vendee  shall  receive  that  ^um 
which,    with    the    price    he    had    agreed    to- 
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rule  as  to  measure  of  damages  may  be  varied  where  the  contract  is  made  in 
view  of  special  circumstances  in  contemplation  of  both  parties,^-^  yet  the  seller 
can  only  be  held  to  be  responsible  for  such  consequences  as  may  be  reasonably 
supposed  to  be  in  the  contemplation  of  the  parties  at  the  time  of  making  the 
contract. ^^  Upon  the  breach  of  a  contract  for  the  delivery  of  goods  at  a  par- 
ticular time  and  place,  the  measure  of  damages  is  the  full  value  of  the  goods 
at  such  time^"  and  place. ^^ 

c.  Defenses. — It  is  a  well-settled  rule  of  law  that  any  circumstance,  otherwise 
competent  in  evidence  to  reduce  the  damages,  may  be  proven  on  the  trial  for 
that  purpose,  although  it  may  not  have  come  into  existence  until  after  the  com- 
mencement of  the  action. ^^ 

3.  Actions  and  Counterclaims  for  Breach  oe  Warranty. — See  the  title 
Warranty. 

4.  Fraud  and  Deceit.*^^ — If  the  seller  falsely  represents  to  the  buyer  that 
the  goods  are  of  a  certain  quality,  or  fit  for  a  certain  purpose,  he  is  liable  to 
an  action  for  the  fraudulent  representation,  and  in  such  a  case  the  action  must 
be  in  tort  in  the  nature  of  an  action  of  deceit,  and  must  be  supported  by  proof 
that  he  knew  the  representations  to  be  false  when  he  made  them.^^ 


pay,  would  enable  him  to  buy  the  article 
which  the  vendor  had  failed  to  deliver.' " 
Memphis  v.  Brown,  20  Wall.  289,  22  L. 
Ed.  264. 

55.  Rule  may  be  varied  under  special 
•circumstances. — Western  Union  Tel.  Co. 
V.  Hall,  124  U.  S.  444,  31  L.  Ed.  479. 

56.  Globe  Refining  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.  540,  47  L.  Ed.  1171. 

And  it  has  been  held  that  mere  notice  to 
a  seller  of  some  interest  or  probable  ac- 
tion of  the  buyer  is  not  enough,  necessari- 
ly as  matter  of  law,  to  charge  the  seller 
with  special  damage  on  that  account  if  he 
fails  to  deliver  the  goods.  Globe  Refining 
Co.  V.  Landa  Cotton  Oil  Co.,  190  U.  S.  .540, 
47   E.   Ed.   1171. 

In  an  action  brought  by  the  plaintiff  for 
breach  of  the  contract  to  sell  and  deliver 
crude  oil,  the  damages  claimed  were  as 
follows:  "The  expense  of  $1,000  for  send- 
ing plaintiff's  .  tank  cars  to  defendant's 
mills;  $700  for  loss  of  use  of  the  tank  for 
thirty  days;  $740  for  losses  because  of 
plaintiff's  inability  to  supply  his  customers 
with  oil;  $1,000  for  loss  of  plaintiff's  credit, 
and  reputation  because  of  failure  to  sup- 
ply his  customers;  and  $350  for  rearrang- 
ing destination  of  tanks."  It  was  held 
that,  as  these  points  were  not  in  the  con- 
tract and  were  not  such  as  would  reason- 
ably supposed  to  be  in  the  contemplation 
of  the  parties  at  the  time  of  the  contract, 
the  defendant  could  not  be  held  liable  for 
them.  Globe  Refining  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.  540,  47  L.  Ed.  1171. 

57.  Value  at  time  specified  for  deliv- 
ery.— Effingcr  V.  Kcnncy,  115  U.  S.  5(i(), 
29  L.  Ed.  495;  Shepherd  V.  Hampton,  3 
Wlieat.  200,  4  L.   Ed.  3(i9. 

"The  only  question  is,  whether  the  price 
of  the  article,  at  the  time  of  the  brvach  of 
the  contract,  or  at  any  subsequent  time, 
before  suit  brought,  constitutes  the  proper 
rule  of  damages  in  this  case.  The  unani- 
mous opinion  of  the  court  is,  that  the 
price  of  the  article,  at  the  time  it  was  to 
be  delivered,  is  the   measure   of  damages. 


For  myself  only,  I  can  say  that  I  should 
not  think  the  rule  would  apply  to  a  case 
where  advances  of  money  had  been  made 
by  the  purchaser,  under  t'ne  contract;  but 
I  am  not  aware  what  would  be  the  opinion 
of  the  court,  in  such  a  case."  Shepherd  v. 
Hampton,  3  Wheat.  200,  4  L-  Ed.  369. 

58.  Value  at  place  of  delivery. — The 
Vaughan  and  Telegraph,  14  Wall.  258,  267, 
20  L.  Ed.  807;  Effinger  v.  Kenney,  115 
U.    S.    566,   29   L.    Ed.   495. 

59.  Evidence  of  circumstances  to  re- 
duce damages. — Marsh  v.  McPherson,  105 
U.   S.  709,  716,  26  L.   Ed.  1139. 

If  the  buyer  accepted  the  machines  con- 
tracted to  be  sold  after  the  time  when 
they  should  have  been  delivered,  and  if, 
after  receiving  them,  he  permitted  repairs 
to  be  made  or  supplies  to  be  furnished, 
and  accepted  the  benefit  of  them,  he  can- 
not claim  that  he  has  been  damaged  by  a 
breach  of  the  contract  to  the  same  extent 
as  if  nothing  had  been  done  to  make  good 
his  loss.  Marsh  v.  McPherson,  10.")  U.  S. 
709,  716,  26  L.   Ed.  1139. 

The  custom  of  the  seller  to  deliver  a 
part  of  a  quantity  of  goods  contracted  to 
be  delivered,  though  invariable,  cannot 
constitute  a  defense  or  excuse  him  fron-\ 
a  full  compliance  with  his  contract,  unless 
such  custom  is  known  to  the  buyer,  and 
actually  enters  into  and  forms  a  part  of 
the  contract.  Mere  knowledge  of  such  a 
usage  would  not  be  sufficient,  but  it  must 
appear  that  the  custom  actually  consti- 
tuted a  part  of  the  contract.  Bliven  v 
New  England  Screw  Co.,  23  How.  420 
431,  16  L.  Ed.  510;  Bliven  v.  New  England 
Screw  Co.,  23  How.  433,  16  L.  Ed.  514. 
See  the  title  USAGES  AND  CUSTOMS. 

60.  Fraud  and  deceit. — ??e.  generally, 
the  title  FRAUD  AND  DECEIT,  vol.  6, 
p.   ;!94. 

61.  Fraudulent  representations  as  to 
quality  and  fitness. — Dushaiu-  7'.  Benedict, 
120  U.  S.  630,  636,  30  L,  Ed.  810. 

The  damages  recoverable  for  a  false 
representation  include  all  damages  which. 
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VII.   Bona  Fide   Purchasers. 

It  is  a  general  rule  of  law  that  a  sale  by  a  person  who  has  no  right  to  sell, 
is  not  valid  against  the  rightful  owner,  and  in  such  case,  even  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  and  without  notice,  acquires  no  title  that 
will  bind  the  property  against  the  party  who  has  the  right.^^  \  }q{\\  Qf  gale, 
accompanied  by  possession,  does  not  constitute  a  good  title  in  law;  such  an 
instrument,  so  accompanied,  is  prima  facie  evidence  of  right;  but  in  order  to 
constitute  a  full  right,  under  the  bill  of  sale,  the  transfer  should  be  bona  fide, 
and  for  a  valuable  consideration. ^^  jf  ti-,e  equitable  owner  of  a  thing  has 
permitted  another  to  hold  the  legal  title  accompanied  with  the  usual  docu- 
mentary evidence  of  it,  with  full  possession  and  with  declarations  of  owner- 
ship corresponding  to  the  legal  title,  he  cannot  set  up  his  equity  against  a  bona 
fide  purchaser,  who  had  no  notice  of  it.^^  Quaere,  whether  an  innocent  pur- 
chaser without  notice  can,  in  any  case,  claim  precedence  of  the  title  of  the 
United  States  arising  by  forfeiture.  It  has  frequently  been  held  that  he  cannot 
do  so  in  cases  of  statutory  forfeitures  ensuing  from  acts  done  or  omitted.®^ 

VIII.  Warranties. 

See  the  title  Warranty. 

IX.  Conditional  Sales. 

A.  What  Constitutes. — In  determining  whether  a  contract  is  a  conditional 
sale,  courts  will  always  look  to  its  purpose,  rather  than  the  name  given  to  it 
by  the  parties.*'^ 


in  the  contemplation  of  the  parties,  or  ac- 
cording to  the  natural  or  usual  course  of 
things,  may  result  from  the  wrongful  act. 
For  instance,  if  a  man  sells  hay  or  grain, 
for  the  purpose  of  being  fed  to  cattle,  or 
such  as  is  ordinarily  used  to  feed  cattle, 
and  it  contains  a  substance  which  poisons 
the  buyer's  cattle,  the  seller  is  responsible 
for  the  injury.  Dushane  v.  Benedict,  120 
U.   S.  630,  637,  30  L.  Ed.  810. 

So,  if  one  sells  an  animal,  representing 
it  to  be  sound,  which  is  in  fact  infected 
with  disease,  he  is  responsible  for  the 
damages  resulting  from  a  communication 
of  the  disease  to  the  buyer's  other  ani- 
mals, in  an  action  of  tort  for  the  false 
representation.  Dushane  v.  Benedict,  1:20 
U.  S.  630,  637,  30  L.  Ed.  810. 

62.  Sale  by  person  having  no  right  to 
sell.— Ventress  v.  Smith,  10  Pet.  161,  17,j, 
9  L.  Ed.  382.  See  ante,  "Title  and  Posses- 
sion of  Seller,"  II,  B,  2,  b. 

Agent.— See  the  title  PRINCIPAL 
AXD  .\GEXT,  vol.   9,  pp.  640,  G54.  690. 

63.  Bill  of  sale  as  evidence  of  title. — 
Hozey  v.  Buclianan,  16  Pet.  21.5,  10  L.  Ed. 
941. 

64.  Where  equitable  owner  permits  an- 
other to  hold  legal  title. — Calais  Steam- 
boat Co.  c'.  Scudder,  2  Black  372,  17  L.  Ed. 
282.  See  the  title  PRINCIPAL  AND 
AGENT,  vol.  9,  p.  691. 

65.  Purchaser  of  property  forfeited. — 
The  Distilled  Spirits,  11  Wall.  356,  368, 
20  L.  Ed.  167,  citing  United  States  v. 
Grundy,  3  Cranch  337,  338,  2  L.  Ed.  459; 
Same  v.  1.960  Bags  of  Coffee,  8  Cranch 
398.  3  L.  Ed.  602. 

A  forfeiture   under  the   third   section   of 


the  act  of  June  28,  1809,  ch.  9,  will  over- 
reach a  bona  fide  sale  to  a  purchaser,  for 
a  valuable  consideration,  without  notice 
of  the  offense.  The  Mars,  8  Cranch  417, 
3  L.  Ed.  609.  See  the  titles  PENALTIES 
AND  FORFEITURES,  vol.  9,  p.  366; 
REVENUE  LAWS. 

66,  Hervey  v.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664,  672,  23  L.  Ed. 
1003.  See  post,  "Payment  of  Note  Given 
for  Purchase  Money,"  IX,  D,  4,  c,  (2),  (c). 

Installment  sale  assuming  form  of 
lease. — Where  personal  property  is  deliv- 
ered under  a  contract  that  the  vendee  is 
to  pay  for  it  in  installments  to  become 
when  so  paid  for  the  property  of  the  party 
receiving  it,  but  the  title  to  remain  in  the 
original  owner  until  all  the  purchase  price 
is  paid,  the  transaction  is  a  conditional 
sale  and  not  a  lease  and  is  not  changed  by 
the  agreement  assuming  the  form  of  a 
lease.  Hervey  v.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664,  23  L.  Ed.  1003. 
See  the  title  CHATTEL  MORTGAGES, 
vol.   3,  p.   746. 

Qujere,  whether  a  lease  of  personal 
property  at  a  specified  rent,  with  an  option 
to  buy  for  a  fixed  price  in  the  lease  is  in 
legal  effect  a  conditional  sale?  See  Myer 
V.  Car  Co.,  102  U.  S.  1,  9,  26  L.   Ed.  59. 

Effect    of    warranty. — A    warranty    in    a 
contract    of    conditional      sale      does      not. 
change  the  transactions  into  an   executory 
agreement    to    sell.      Gibson   v.    Stevens,    8 
How.  384,  12  L.  Ed.  1123. 

In  Utley  v.  Donaldson.  04  U.  S.  29,  24  L. 
Ed.  54.  correspondence  ui  relation  to  the 
sale  and  purchaser  of  certain  bonds  was 
held  to  constitute  a  contract  of  sale  upon 
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B.  Persons  Who  May  Make  and  Manner  of  Making. — Power  of  Agent 
or  Attorney. — The  rule  that  an  agent  or  attorney  in  the  absence  of  special 
authority  has  no  power  to  make  a  sale  on  credit,  has  no  application  to  condi- 
tional sales,  and  does  not  preclude  him  from  making  such  sale.*^' 

Changing  Absolute  into  a  Conditional  Sale. — A  contract  of  absolute  sale 
may  be  changed  into  a  conditional  sale  by  subsequent  agreement  of  the  parties.^^ 

C.  Validity,  Form  and  Requisites — 1.  Validity  Generally. — In  the  ab- 
sence of  express  law  to  the  contrary,  not  only  has  a  man  the  right  to  make  a 
conditional  sale  of  his  property,  but  this  right  is  not  opposed  to  sound  public 
policy,  and  should  be  fairly  and  liberally  dealt  with.^^ 

2.  Possession  Retained  by  Vendor. — In  conditional  sales,  especially  on  a 
conditional  precedent  bona  fide,  the  vendor,  it  is  usually  considered,  ought  not 
to  part  with  the  possession  till  the  condition  is  fulfilled."*^ 

3.  Possession  Delivered  to  Vendee— a.  At  Common  Lazv. — The  general  rule 
is  that,  in  the  absence  of  fraud,  an  agreement  for  a  conditional  sale,  accompa- 
nied by  delivery  of  the  property  to  the  vendee,  is  good  and  valid  as  well  against 
third  persons  as  against  the  parties  to  the  transaction.'''^ 


the  condition  or  with  an  implied  warranty 
that  the  bonds  were  genuine. 

Distinguished  from  mortgage. — See  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  459. 

Distinguished  from  chattel  mortgage. — 
See  the  title  CHATTEL  MORTGAGES, 
vol.  3,  p.   745. 

Vesting  of  title  dependent  upon  pay- 
ment of  purchase  money. — See  post, 
"Vesting  of  Title  Dependent  upon  Pay- 
ment of  Purchase  Money,"  IX,  D,  4,  c,  (2). 

67.  Power  of  agent  or  attorney. — Rader 
V.  Maddox,  150  U.  S.  128,  130,  37  L.  Ed. 
1025. 

68.  Changing  absolute  into  a  condi- 
tional sale. — See  Gibson  v.  Stevens,  8  How. 
384,   12  L.   Ed.   1123. 

69.  Validity  -^  Generally.  —  Heryford  v. 
Davis,  102  U.  S.  235,  247,  2G  L.  Ed  160,  Mr. 
Justice  Bradley  dissenting. 

Conditional  "sales  sometimes  are  regu- 
lated by  statute  and  put  more  or  less  on 
the  footing  of  mortgages.  With  the  de- 
velopment of  its  effects  there  has  been 
some  reaction  against  the  Benthamite  doc- 
trine of  absolute  freedom  of  contract.  But 
courts  are  not  legislatures  and  are  not 
at  liberty  to  invent  and  apply  specific  reg- 
ulations according  to  their  notions  of  con- 
venience. In  the  absence  of  a  statute  their 
only  duty  is  to  discover  the  meaning  of 
the  contract  and  to  enforce  it,  without  a 
leaning  in  either  direction,  when  *  *  *  the 
parties  stood  on  an  equal  footing  and  were 
free  to  do  what  they  chose."  Bierce  v. 
Hutchins,  205  U.  S.  340,  347,  348,  51  L.  Ed. 
828. 

In  payment  of  a  debt. — The  owner  of  a 
stock  of  goods  may  make  either  an  abso- 
lute or  conditional  sale  of  same  in  pay- 
ment of  a  debt.  Etheridge  v.  Sperry,  lliO 
U.   S.   266,   277,  35    L.    Ed.   171. 

70.  Possession  retained  by  vendor. — 
Fowler  V.  Merrill,  11  How.  375,  393,  13  L. 
Ed.  736. 

"In  a  case  where  the  sale  is  not  abso- 
lute but  conditional,  the  want  of  posses- 
sion  of   the   thing   sold,   if   consistent    with 


the  stipulations  of  the  parties,'  and,  a  for- 
tiori, is  flowing  directly  from  them,  has 
never  been  held,  per  se,  a  badge  of  fraud. "- 
Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  386,  449, 
7  L.   Ed.   189. 

Vendor's  continuing  in  possession. — If  a 
bill  of  sale,  deed  or  conveyance  be  condi- 
tional, the  vendor's  continuing  in  posses- 
sion, does  not  avoid  it,  because,  by  the 
terms  of  the  bill  of  sale  or  conveyance, 
the  vendee  is  not  to  have  the  possession 
till  he  has  performed  the  condition.  In 
the  case  of  deeds  or  bills  of  sale  which  are 
to  take  place  at  some  future  time,  the 
possession  continuing  with  the  vendor  till 
such  future  time  or  till  that  condition  be 
performed  is  consistent  with  the  deed,  and 
such  possession  comes  within  the  rule  as 
accompanying  and  following  the  deed. 
Hamilton  v.  Russell,  1  Cranch  309,  2  L. 
Ed.   118. 

The  policy  of  the  law  in  Illinois  will  not 
permit  the  owner  of  personal  property  to 
sell  it,  either  absolutely  or  conditionally, 
and  still  continue  in  possession  of  it. 
Dooley  v.  Pease,  180  U.  S.  126.  45  L.  Ed. 
457,  citing  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  S.  664,  671,  23  L.  Ed. 
1003;  Green  v.  Van  Ruskirk.  5  Wall.  307, 
18  L.  Ed.  599;  S.  C,  7  Wall.  139.  19  L.  Ed. 
109,  and  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  22,  35  L.  Ed. 
613. 

71.  Possession  delivered  to  vendee. — 
Harkness  v.  Russell,  118  U.  S.  663.  30  L. 
Ed.  285,  distinguishing  Heryford  v.  Davis, 
102  U.  S.  235,  243.  26  L.  Ed.  160,  a  case 
coming  from  Missouri,  and  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U  S 
664,  23  L.  Ed.  1003.  See.  to  the  same  ef- 
fect, Bierce  v.  Hutchins,  205  U.  S.  340.  348 
51  L.  Ed.  828.  See  the  title  CHATTEL 
MORTGAGES,  vol.  3.  p.  728. 

This  is  the  doctrine  which  prevails  in 
Massachusetts  and  Connecticut.  Hark- 
ness V.  Russell,  118  U.  S.  663,  673.  30  L 
Ed.  285. 

In  New  York  the  law  is  the  same,  at 
least,  so  far  as  relates  to  the  vendee  in  a 
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b.  Under  Recording  Acts.— See  the  title  Chattel  Mortgagi-s,  vol.  3,  p.  729, 
et  seq.     And  see  ante,  "At  Common  Law,"  IX,  C,  3,  a. 

The  courts  of  Illinois  have  uniformly  held  that  contracts  of  conditional 
sale  are  in  effect,  so.  far  as  the  chattel  mortgage  acts  are  concerned,  the  same 
or  though  a  formal  bill  of  sale  had  been  executed  and  a  mortgage  given  back 
to  secure  the  price." - 

D.  Construction,  Operation  and  Effect — 1.  The;  Intention  of  Parties. 
— See  ante,  "What  Constitutes,"  IX,  A;  post,  "Payment  of  Note  Given  for 
Purchase  Money,"  IX,  D,  4,  c,   (2),   (c). 

2.  Whether  Transaction  an  Absolute  or  Conditional  Sale. — Ques- 
tion for  Jury. — Whether  a  transaction  is  in  fact  an  absolute  or  conditional  sale 
is  a  question  for  the  jury."^ 

Sales  Dependent  upon  Precedent  or  Concurrent  Conditions. — See  post, 
"Sales  Dependent  upon  Precedent  or  Concurrent  Conditions,"  IX,  D,  4. 


conditional  sale,  and  to  his  creditors; 
though  there  has  been  some  diversity  of 
iipinion  in  its  application  to  bona  fide  pur- 
chasers from  such  vendee.  Harkness  v. 
Russell,  118  U.  S.  663,  673,  674,  30  L.  Ed. 
2S,i.  See,  also.  Hewit  f.  Berlin  Machine 
Works,  194  U.  S.  296,  48  L.  Ed.  986;  Se- 
curity Warehousing  Co.  v.  Hand,  206  U. 
S.  415,  423,  51  L.   Ed.   1117. 

Maine,  New  Hampshire,  Vermont, 
Icwa. — The  decisions  in  Maine,  New- 
Hampshire  and  Vermont  are  understood 
to  be  substantially  to  the  same  effect  as 
those  of  Massachusetts  and  New  York; 
though  by  recent  statutes  in  Maine  and 
Vermont,  as  also  in  Iowa,  where  the  same 
ruling  prevailed,  it  is  declared  in  effect 
tliat  no  agreements  that  personal  property 
bargained  and  delivered  to  another  shall 
remain  the  property  of  the  vendor,  shall 
be  valid  against  third  persons  without  no- 
tice. Harkness  v.  Russell,  118  U.  S.  663, 
675.   676,    30    L.    Ed.   285. 

In  Ohio  the  validity  of  conditional  sales 
accompanied  by  delivery  of  possession  is 
fully  sustained.  Harkness  v.  Russell,  118 
U.  S.  663,  676,  677,  30  L.  Ed.  285;  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  50  L. 
Ed.  782;  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  415,  424,  51  L.  Ed.  1117. 

And  the  same  law  prevails  in  Idaho,  In- 
diana, ^Michigan,  Missouri,  New  Jersey, 
Alabama,  Utah,  and  several  other  states. 
Harkness  v.  Russell,  118  U.  S.  663,  676, 
077,    39    L.    Ed.    285. 

"In  Pennsylvania  the  law  is  understood 
to  be  somewhat  different.  *  *  * 
A  distinction  is  taken  between  delivery 
under  a  bailment,  with  an  option  in  the 
bailee  to  purchase  at  a  named  price,  and  a 
delivery  under  a  contract  of  sale  contain- 
ing a  reservation  of  title  in  the  vendor  un- 
til the  contract  price  be  paid,  it  being 
held,  that  in  the  former  instance,  property 
does  not  pass,  as  in  favor  of  creditors  and 
purchasers  of  the  bailee,  but  that,  in  the 
latter  instance,  delivery  to  the  vendee 
subjects  the  property  to  execution  at  the 
suit  of  his  creditors,  and  makes  it  trans- 
ferrable  to  bona  fide  purchasers.  This 
distinction  is  discredited  by  the  great 
weight  of  authority,  which  puts  possession 
under   a   conditional    contract   of   sale    and 


possession  under  a  bailment  on  the  same 
footing — liable  to  be  assailed  by  creditors 
and  purchasers  for  actual  fraud,  but  not 
fraudulent  per  se.  Harkness  v.  Russell, 
118  U.   S.   663,   676,   30  L.   Ed.  285. 

By  the  law  of  Illinois  an  agreement  for 
continuing  the  title  of  the  property  in  the 
vendors,  after  its  delivery  to  the  vendees, 
whereby  the  latter  became  the  ostensible 
owners,  is  void  as  against  third  persons. 
Harkness  v.  Russell,  118  U.  S.  663,  679, 
680,  30  L.  Ed.  285;  Hervey  v.  Rhode  Is- 
land Locomotive  Works,  93  U.  S.  664,  23 
L.    Ed.    1003. 

In  Fordick  v.  Schall,  99  U.  S.  235,  25 
L.  Ed.  339,  a  case  which  came  up  from  Illi- 
nois, it  was  decided  that  such  a  contract 
of  sale  if  not  recorded  in  accordance  with 
the  requirements  of  the  chattel  mortgage 
acts,  was  legal  and  valid  as  between  the 
parties.  Myers  v.  Car  Co.,  102  U.  S.  1,  26 
L.  Ed.  59. 

72.  See  the  title  CHATTEL  MORT- 
GAGES, vol.  3,  p.  714.  And  see,  generally, 
the  title  CHATTEL  MORTGAGES,  vol. 
3,  p.  712,  et  seq. 

In  Ohio  a  contract  of  -  conditional  sale 
is  valid  as  between  the  parties  thereto  al- 
though not  filed,  but  void  as  to  creditors 
who  before  its  filing  had  "fastened  upon 
the  property"  by  some  specific  lien,  as  to 
creditors  who  had  no  such  lien,  being  gen- 
eral creditors  only,  the  statute  does  not 
avoid  the  sale.  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  351,  50  L.  Ed.  782;  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415, 
424,  51  L.  Ed.  1117. 

Iowa  has  an  act  requiring  conditional 
sales  of  personal  property  to  be  recorded 
like  mortgages  of  personal  property.  In 
that  act  the  word  "creditors"  means  such 
creditors  as  have  by  suit  perfected  a  right 
to  impeach  the  transaction  and  not  cred- 
itors at  large.  Myers  v.  Car  Co.,  102  U.  S. 
1,  11,  26  L.   Ed.  59. 

In  New  York  unrecorded  conditional 
sale  is  void  only  as  against  subsequent 
purchaser  or  pledgees  or  mortgagees  in 
good  faith.  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  303,  48  L.  Ed.  986. 

73.  Question  for  jury. — Segrist  v.  Crab- 
tree,  131  U.  S.  287,  33  L.  Ed.  125. 
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3.  Whether  Transaction  a  Mortgage  or  Conditional  Sale. — See  ante, 
''What  Constitutes,"  IX,  A. 

4.  Sales  Dependent  upon  Precedent  or  Concurrent  Conditions — a.  Dis- 
tinguished from  Absolute  and  Executory  Sales. — There  is  often  great  difficulty 
in  determining  whether  a  contract  is  a  sale  of  personal  property  so  as  to  pass 
the  ownership  to  the  vendee,  or  whether  it  is  a  sale  on  condition,  to  take  effect 
or  be  consummated  only  when  the  condition  shall  be  performed,  or  whether  it  is 
a  mere  agreement  to  sell.  It  is  doubtless  true  that  whether  the  property  passes 
or  not  is  dependent  upon  the  intention  of  the  parties  to  the  contract,  and  that 
intention  must  be  gathered  from  the  language  of  the  instrument.  There  are, 
however,  certain  rules  for  the  construction  of  such  contracts,  which  are  well 
settled  in  England,  and  also  in  this  country.  Mr.  Justice  Blackburn,  in  his 
work  on  Sales,  pp.  151,  152,  states  two  of  them,  and  Mr.  Benjamin,  in  his  treat- 
ise, 2nd  Ed.,  p.  236,  3rd  Ed.,  p.  320,  adds  a  third.'* 

b.  Conditions  to  Be  Performed  by  Vendor. — See  ante,  "Distinguished  from 
Absolute  and  Executory  Sales,"  IX,  D,  4,  a.  This  reference  is  to  the  two  rules 
laid  down  by  Lord  Blackburn  and  set  forth  supra. 

c.  Conditions  to  Be  Performed  by  Vendee — (1)  In  General. — See  ante,  "Dis- 
tinguished from  Absolute  and  Executory  Sales,"  IX,  D,  4.  a.  This  reference  is 
to  the  third  of  the  three  rules  set  forth  supra  or  the  one  added  by  Mr.  Benjamin 
to  the  two  laid  down  by  Lord  Blackburn. 

(2)  Vesting  of  Title  Dependent  upon  Payment  of  Purchase  Money — (a)  In 
General. — A  sale  and  delivery  of  personal  property  upon  condition  that  title 
shall  not  vest  in  the  vendee  until  the  purchase  money  is  paid  or  secured,  does 


74.  Distinguished  from  absolute  and 
executory  sales. — The  Elgee  Cotton  Cases, 
22  Wall.  180.  188,  22  L.  Ed.  863.  See,  also, 
Harkne.ss  v.  Russell,  118  U.  S.  663,  668,  30 
L.  Ed.  285:  Segrist  v.  Crabtree.  131  U.  S. 
287,  292,  33  L.  Ed.  125;  Beardsley  v. 
Beardsley.  138  U.  S.  262,  266,  34  L-  Ed. 
928. 

The  first  two  of  these  rules  refer  to 
those  steps  necessary  to  put  the  property 
into  a  deliverable  state,  or  the  determina- 
tion of  the  price  by  weighing,  measuring 
and  testing.  Beardsley  v.  Beardsley,  138 
U.  S.  262,  266,  34  L.  Ed.  928. 

These  rules  may  be  stated  as  follows, 
to  wit:  1.  Where,  by  the  agreement,  the 
vendor  is  to  do  anything  to  the  goods  for 
the  purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  bound  to 
accept  them,  or,  as  it  is  sometimes  worded 
into  a  deliverable  state,  the  perform- 
ance of  those  things  shall,  in  the  absence 
of  circumstances  indicating  a  contrary  in- 
tention, be  taken  to  be  a  condition  pre- 
cedent to  the  vesting  of  the  property. 
The  Elgee  Cotton  Cases,  22  Wall.  180, 
188,  22  L.  Ed.  863.  See,  to  the  same  effect, 
Harkness  v.  Russell,  118  U.  S.  663,  668, 
30  L.  Ed.  285.  2.  Where  anything  re- 
mains t^.  be  done  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the 
goods,  where  the  price  is  to  depend  on 
the  quantity  or  quality  of  the  goods,  the 
performance  of  these  things  shall  also  be 
a  condition  precedent  to  the  transfer  of 
the  property,  although  the  individual 
goods  be  ascertained  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted. 
10  TT  S  Rnr.— 67 


The  Elgee  Cotton  Cases,  22  Wall.  180,  188, 
22  L.  Ed.  863.  And  it  is  subsequently 
added,  that  "the  parties  may  indicate  an 
intention,  by  their  agreement,  to  make  any 
condition  precedent  to  the  vesting  of  the 
property,  and,  if  they  do  so,  their  inten- 
tion is  fulfilled."  Harkness  v.  Russell,  118 
U.  S.  663,  668,  30  L.  Ed.  285,  quoting 
Blackburn  on  Sales,  §  167.  3.  Where  the 
buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or 
concurrent,  on  which  the  passing  of  the 
property  depends,  the  property  will  not 
pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually 
delivered  into  the  possession  of  the  buyer. 
The  Elgee  Cotton  Cases,  22  Wall.  180,  188, 
22  L.  Ed.  863;  Harkness  v.  Russell,  118 
U.  S.  663,  668,  30  L.  Ed.  285;  Segrist  v. 
Crabtree,  131  U.  S.  287,  292,  33  L.  Ed.  125; 
Beardsley  v.  Beardsley,  138  U.  S.  262,  266, 
34  L.   Ed.  928. 

These  rules  may  be  regarded  as  rules 
for  ascertaining  the  intention  of  the  par- 
ties. They  are  in  most  cases  held  to  be 
conclusive  tests.  Though  not  supported 
by  all  the  decisions,  they  certainly  are 
generally  accepted  in  England,  and  by 
most  of  the  courts  in  this  country.  And 
they  are  the  rules  which  are  applicable  to 
contracts  for  the  sale  of  specific  chattels, 
contracts  which  define  the  articles  which 
are  the  subjects  of  agreements,  either 
single  articles  or  aggregates  sepa- 
rated from  others,  as  the  grain  in  a  bin, 
the  hides  in  a  specified  vat,  etc.,  or  such 
a  case  as  the  present,  all  the  cotton  at  a 
designated  place.  The  Elgee  Cotton 
Cases,  22  Wall.   180,  188,  22  L.   Ed.  863. 
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not  pass  title  to  the  vendee  until  such  condition  is  performed  by  the  vendee  or 
waived  by  the  vendor."  ^ 

(b)  Payment  of  Balance  of  Purchase  Money. — The  same  rule  applies  where 
the  sale  is  conditioned  upon  the  payment  of  a  balance  of  the  purchase  price,  part 
having  been  paid  in  cashJ^ 

(c)  Payment  of  Note  Given  for  Purchase  Money. — A  stipulation  that  the 
goods  are  to  remain  the  property  of  the  seller  until  payment  of  a  note  given  for 
the  price  is  lawfulJ'^ 


75.  Vesting  of  title  dependent  upon  pay- 
ment of  purchase  money. — Davison  v. 
Davis,  125  U.  S.  90,  31  L.  Ed.  635;  Hark- 
ness  V.  Russell,  118  U.  S.  663,  30  L.  Ed. 
285;  Arkansas  Val.  Land,  etc.,  Cattle  Co. 
V.  Mann,  130  U.  S.  69,  78,  32  L.  Ed.  854; 
Chicago  R.,  etc.,  Co.  v.  Merchants'  Bank, 
136  U.  S.  268,  282,  34  L.  Ed.  349;  Huide- 
koper  V.  Locomotive  Works,  99  U.  S.  258, 
25  L.  Ed.  344.  See,  also,  Segrist  v.  Crab- 
tree,  131  U.  S.  287,  292,  33  L.  Ed.  125. 

The  vendor  signed  and  delivered  to  the 
vendee  an  instrument  as  follows:  "I  hold 
all  the  stock  of  *  *  *  1350  shares 
which  is  sold  to  Paul  F.  Beardsley,  and 
which  though  standing  in  my  name, 
belongs  to  him,  subject  to  a  payment  of 
$8,000,  with  interest  at  same  rate  and 
from  same  date  as  interest  on  my  pur- 
chase." It  was  held  that  this  instrument 
must  be  adjudged  not  a  contract  to  sell, 
but  a  sale  with  reservation  of  security. 
The  ownership,  equitable  if  not  legal,  is 
rn  the  vendee.  Beardsley  v.  Beardsley, 
138  U.   S.   262,   266,   34  L.   Ed.   928. 

76.  Payment  of  balance  of  purchase 
money.— Rader  v.  Maddox,  150  U.  S.  128, 
130.  37  L.  Ed.  1025. 

The  owner  of  a  number  of  horses  mort- 
gaged the  same  to  secure  payment  of  a 
promissory  note.  A  sheriff  at  the  maturity 
of  the  note  sold  the  property  under  a 
chattel  mortgage  act.  The  sheriff  with 
the  consent  of  the  attorney  of  the  mort- 
gagee permitted  a  purchaser  to  bid  off 
the  property  without  payment  in  full  of 
his  bid,  and  to  leave  the  horses  with  the 
sheriff  as  security  for  the  remainder  of 
the  purchase  price,  payment  to  be  made 
within  five  days.  On  the  expiration  of 
five  days  the  purchaser  failed  to  pay  the 
balance;  the  attorney  refused  to  receive 
the  amount  bid  and  the  horses  as  security 
for  the  remainder;  but  the  mortgagee  re- 
ceived the  amount  bid  in  cash  and  brought 
an  action  against  the  sheriff  and  his 
bondsmen  to  recover  the  balance.  It  was 
held  that  no  complete  sale  was  made,  no 
title  passed;  and  while  the  horses  were 
struck  off  to  the  purchaser  the  transaction 
was  merely  a  conditional  sale,  to  be  per- 
fected, if,  and  only  if,  within  five  days  the 
balance  of  the  purchase  money  was  paid. 
Rader  v.  Maddox,  150  U.  S.  128,  130,  37  L. 
Ed.   1025. 

77.  Payment  of  note  given  for  purchase 
money. — Bierce  z:  Hutchins,  205  U.  S.  340, 
348,  51  L.  Ed.  828,  following  Harkness  v. 
Russell,  lis  U.  S.  663,  30  L.  Ed.  285.  See 
the  title  CHATTEL  MORTGAGES,  vol. 
3,  p.  746. 


A  receipt  was  in  the  following  words: 
"Received  of  C.  G.  Davison  his  note 
*  *  *  said  note  is  given  me  for  the  pur- 
chase of  379  y2  shares  of  stock  of  the 
Louisville  City  Railroad  Company,  now 
held  by  me,  and  to  be  delivered,  upon 
payment  of  his  note,  to  said  Davison." 
The  note  was  not  paid  at  maturity;  the 
payee  notified  Davison,  the  promissor,  that 
he  would  not  recognize  his  further  claim 
to  the  property,  and  afterwards  destroyed 
the  note,  not  having  heard  from  Davison. 
It  was  held  that  such  language  amounts 
to  a  conditional  sale  or  to  an  agreement 
for  a  sale  on  performance  of  the  condition. 
Davison  v.  Davis,  125  U.  S.  90,  31  L.  Ed. 
635. 

As  to  whether  the  transaction  is  a  con- 
ditional sale  or  chattel  mortgage,  see 
the  title  CHATTEL  MORTGAGES,  vol. 
3,   p.   745,   et   seq. 

Goods  were  delivered  to  a  person  under 
an  agreement  the  language  of  which  is: 
"The  express  condition  of  this  transaction 
is  such  that  the  title  *  *  *  does  not 
pass  *  *  *  until  this  note  and  interest 
shall  have  been  paid  in  full."  If  the  vend- 
ees shouW  fail  in  this,  or  if  the  vendors 
should  deem  themselves  insecure  before 
the  maturity  of  the  notes,  the  latter  were 
authorized  to  repossess  themselves  of  the 
machinery,  and  credit  the  then  value  of 
it,  or  the  proceeds  of  it  if  they  should 
sell  it,  upon  the  unpaid  notes.  If  this 
did  not  pay  the  notes,  the  balance  was 
still  to  be  paid  by  the  makers  by  way 
of  "damages  and  rental  for  said  ma- 
chinery." It  was  held  that  the  trans- 
action was  not  a  mortgage  but  an  execu- 
tory and  conditional  contract  of  sale,  upon 
condition  that  the  purchasers  should  pay 
their  notes  at  maturity.  Harkness  v.  Rus- 
sell, 118  U.  S.  663,  667,  30  L-  Ed.  285. 
See,  also,  Chicago,  R.,  etc.,  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  282,  34  L.  Ed. 
349. 

As  pointed  out  in  Arkansas  Val.  Land, 
etc..  Cattle  Co.  v.  Mann,  130  U.  S.  69,  77, 
32  L.  Ed.  854,  the  agreement  in  Harkness 
V.  Russell,  118  U.  S.  663,  30  L.  Ed.  285,  was 
upon  the  express  condition  that  neither 
the  title,  ownership,  nor  possession  of  the 
engine  and  saw  mill  which  was  the  subject 
of  the  transaction  should  pass  from  the 
vendor  until  the  note  given  by  the  vendee 
for  the  stipulated  price  was  paid.  Chi- 
cago R.,  etc.,  Co.  V.  Merchants'  Bank,  133 
U.   S.   268,  282,   34   L.   Ed.   349. 

There  is  no  conflict  between  the  doc- 
trine of  the  case  of  Heryford  z'.  Davis,  102 
U.    S.    235,   26    L.    Ed.    160,   and    the    views 


SALES. 


1059 


Effect  of  Nonperformance. — A  sale  upon  condition  of  payment  of  a  note 
given  for  the  purchase  price  at  its  maturity  is  defeated  by  the  nonperformance 
of  the  condition,  if  the  vendor  see  fit  to  avail  himself  of  the  breach ;  and  he  may 
recover  the  property  from  the  vendee  or  a  party  claiming  under  him."^ 

(d)  Payment  of  Installments  imder  Contract  for  Construction. — A  contract 
for  the  construction  of  a  vessel  according  to  specifications  and  to  deliver  the 
same  at  a  designated  place  by  a  fixed  time,  payment  for  which  is  to  be  made  in 
installments  or  advances  out  of  the  purchase  money  for  the  cost  of  the  work  as 
it  progresses,  vests  no  title  to  the  unfinished  ship  in  the  vendee  as  the  work 
progresses  nor  until  the  completion  and  delivery  of  the  vessel.  The  fact  that 
the  work  was  done  under  the  supervision  of  an  agent  of  the  vendee  does  not 
change  the  rule.'''^ 

5.  Rights  of  Parties  and  Third  Persons — a.  Right  of  Vendee  to  Convey 
or  Subject  to  Execution. — A  vendee  in  a  conditional  sale  cannot  convey  title  to 
a  third  party  before  the  condition  on  which  the  agreement  to  sell  was  made  has 
been  performed,  as  for  instance  before  payment  where  the  condition  of  the  sale 
was  payment  of  purchase  price  ;So    nor  can  he  subject  it  to  execution   for  his 


expressed  in  the  subsequent  case  of  Hark- 
ness  V.  Russell,  118  U.  S.  663,  680,  30  L. 
Ed.  285,  where  the  whole  doctrine  of  con- 
ditional sales  of  personal  property  was 
carefully  examined,  and  in  which  the  par- 
ticular instrument  there  in  question  was 
held  to  import  not  an  absolute  sale  but 
only  an  agreement  to  sell  upon  condition 
that  the  purchasers  should  pay  their  notes 
at  maturity.  Chicago  R..  etc.,  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  2-68,  282,  34  L-  Ed. 
349. 

A  contract  for  the  sale  of  certain  rails, 
cars,  engines  and  goods  stated  in  terms 
that  it  is  conditional  and  that  the  goods 
were  to  remain  the  property  of  the  seller 
until  payment  of  the  note  given  for  the 
price.  The  contract  required  additional 
security  in  the  form  of  first  mortgage 
bonds  of  the  company.  It  was  held  that 
the  fact  that  possession  was  to  be  and 
was  delivered,  and  that  it  must  have  been 
contemplated  that  the  rails  would  be  put 
down  upon  a  roadway  no  doubt  assumed 
to  belong  to  the  vendee,  does  not  render 
the  contract  less  a  conditional  sale.  Nei- 
ther does  the  requirement  of  additional 
security  in  the  f»rm  of  first  mortgage 
bonds  of  the  vendee.  Bierce  v.  Hutchins, 
205  U.  S.  340,  348,  51  L.  Ed.  828. 

Of  course  the  absolute  liability  for  the 
price,  and  putting  that  liability  in  the  form 
of  a  note,  are  consistent  with  the  retention 
of  title  until  the  note  is  paid.  Parties  can 
agree  to  pay  the  value  of  goods  upon  what 
consideration  they  please,  and  when  a  pur- 
chaser has  possession  and  the  right  to 
gain  the  title  by  payment,  he  cannot  com- 
plain of  a  bargain  by  which  he  binds  liim- 
self  to  pay  and  is  not  to  get  the  title 
until  he  does.  The  vendee  got  his  right 
from  the  contract  and,  of  course,  got  only 
such  rights  as  the  contract  gave.  Bierce 
V.  Hutchins,  205  U.  S.  340,  348,  349,  51  L. 
Ed.  828. 

78.  Effect  of  nonperformance. — Davi- 
son V.  Davis,  125  U.  S.  90,  31  L.  Ed.  635. 

A  bill  of  sale  not  given  to  pass  the  ab- 
solute title  but  simply  to  enable  the  vendee 


to  use  it  in  gathering  the  goods,  where 
it  was  agreed  that  the  goods  were  to  re- 
main the  property  of  the  vendor  until 
paid  for  according  to  the  terms  of  a  note 
for  the  purchase  price,  does  not  transfer 
the  title;  and  upon  the  failure  to  pay  the 
notes  when  due,  the  vendor,  if  he  did  not 
elect  to  keep  the  notes,  has  the  right  to 
retake  the  goods  and  sell  them.  Segrist 
V.  Crabtree,  131  U.  S.  287,  33  L.  Ed.  125. 

Stipulation  for  retaking  and  sale  of 
property.— A  stipulation  in  an  executory 
and  conditional  sale  of  personalty  for  the 
retaking  and  sale  thereof,  on  default  in 
payment,  the  balance,  if  any,  then  remain- 
ing unpaid,  to  be  paid  by  the  purchasers 
by  way  of  "damages  and  rental,"  is  strictly 
in  accordance  with  the  rule  of  damages  in 
such  cases  and  not  inconsistent  with,  or 
repugnant  to,  the  intention  of  the  parties 
to  make  an  executory  and  conditional 
contract  of  sale.  Harkness  v.  Russell,  118 
U.  S.  663,  30  L.   Ed.  285. 

79.  Payment  of  installments  under  con- 
tract for  construction. — Clarkson  v.  Ste- 
vens, 106  U.  S.  505,  515,  27  L.  Ed.  139. 

"The  courts  of  this  country  have  not 
adopted  any  arbitrary  rule  of  construction 
as  controlling  such  agreement,  but  con- 
sidered the  question  of  intent,  open  in 
every  case,  to  be  determined  upon  the 
terms  of  the  contract,  and  the  circum- 
stances attending  the  transaction."  Clark- 
son  V.  Stevens,  106  U.  S.  505,  515,  27  L. 
Ed.  139. 

In  England  it  is  held  under  such  circum- 
stances tliat  title  to  the  unfinished  vessel, 
so  far  as  completed,  vests  in  the  purchaser 
upon  the  payment  of  each  installment. 
The  parties  are  held  to  have,  by  implica- 
tion, evinced  an  intention  that  the  prop- 
erty shall  pass.  Clarkson  v.  Stevens,  106 
U.  S.  505,  515,  27  L.  Ed.  139. 

80.  Right  of  vendee  to  convey  or  sub- 
ject to  execution. — Harkness  v.  Russell,  113 
U.    S.    603.   30   L.    Ed.   285. 

A  bailee  of  personal  property,  who  has 
possession  under  a  conditional  sale,  cannot 
convey  title   until   the   condition   on   which 
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b.  Rights  of  Third  Persons — (1)  Execution  and  Attaching  Creditors. — See 
ante,  "Under  Recording  Acts,"  IX,  C,  3,  b;  "Right  of  Vendee  to  Convey  or 
Subject  to  Execution,"  IX,  D,  5,  a. 

(2)  Bona  Fide  Purchaser. — See  ante,  "At  Common  Law,"  IX,  C,  3,  a. 
The  law  in  Illinois  is  that  a  bona  fide  purchaser  for  an  execution  creditor 

of  the  vendee  in  an  executory  and  conditional  sale  of  personalty,  is  entitled  to 
protection  as  against  the  claim  of  the  original  vendor/''- 

(3)  Purchaser  zmth  Notice. — A  person  who,  at  the  time  of  and  prior  to  his 
purchase,  knew  that  the  original  vendor  claimed  title  to  the  property  and  that 
the  condition  of  the  sale  had  not  been  complied  with,  and  that  the  title  had  not 
vested  in  the  first  vendee,  cannot  hold  the  property  against  the  true  owner.  As 
against  such  purchaser  with  notice,  the  sale  is  valid. ^^ 

(4)  Assignee  in  Bankruptcy. — See  the  title  Bankruptcy,  vol.  2,  p.  896. 

(5)  Mortgagee  under  Mortgage  Covering  After-Acquired  Property. — The 
lien  of  a  mortgage  covering  after-acquired  property  does  not  attach  to  property 
sold  conditionally,  the  title  being  retained  by  the  seller  to  secure  the  purchase 
price. ''^"* 

E.  Alteration,  Modification  and  Rescission. — A  contract  of  sale  upon 
condition  may  be  so  modified  by  subsequent  correspondence  as  to  amount  to  a 
waiver  on  part  of  the  purchaser  of  an  implied  warranty. ^° 

Rescission — Tender  of  Property. — Where  the  sale  is  conditional  and  the 
vendee  is  at  liberty  to  return  the  article,  an  offer  to  return  it  is  equivalent  to  an 
offer  accepted  by  the  vendor,  and  in  that  case  the  contract  is  rescinded  and  at  an 
end,  which  is  a  sufficient  defense  to  an  action  brought  by  the  vendor  for  the 
purchase  money,  or  to  enable  the  vendee  to  maintain  an  action  for  money  had 
and  received  in  case  the  purchase  money  had  been  paid.^*^ 

F.  Remedies — 1.  Specii-^ic  Performance  and  Bill  for  Relief  from 
Condition — a.  In  General. — The  only  equitable  relief  applicable  to  a  conditional 
sale  is  a  bill  for  relief  from  the  condition,  or  for  specific  performance.^" 

the  agreement  to  sell  was  made,  has  been  Where    locomotive    engines     were     sold 

performed.     Harkness  v.  Russell,  118  U.  S.  and  delivered  to  a  railroad  company,  notes 

663,  30  L.  Ed.  285.  being  given  for  the  purchase  money  paya- 

81.     Not    subject    to    execution. — Hark-  ble  at  stated  times,  the  title  to  remain  in 

ness  V.    Russell,   118   U.    S.   663,   30   L.    Ed.  the  vendor  until  they  were  paid,  such  en- 

285.  gines  are  not  subject  to  a  prior  moragage 

If  a  contract  was  only  a  conditional  sale  covering  present  and   after-acquired   prop- 

of   railroad   cars  to   the   railroad   company,  erty    of    the    railroad    company     and     the 

which  did  not  pass  the  ownership  until  the  vendor  may  reclaim  them.     Huidekoper  v. 

condition   should   be   performed,   the   prop-  Locomotive    Works,    99    U.    S.    258,    25    L- 

erty  was  not  subject  to  levy  and  sale  un-  Ed.    344.        See      the      titles      CHATTEL 

der   execution   in   a   suit   against   the   com-  MORTGAGES       ANB        DEEDS       OF 

pany.      Heryford  v.    Davis,    102   U.    S.   235,  TRUST,    vol.    3,    p.    752;    MORTGAGES, 

243,  26  L.   Ed.   160.  vol.    8,    p.    469;    RAILROADS,    vol.    10,    p. 

A  bailee  of  personal  property,  who  has  455. 

possession   under   a   conditional    sale,   can-  gS.     Alteration,  modification  and  rescis- 

not    subject   it   to   execution   for   his      own  sion.— Utley  v.  Donaldson,  94  U.  S.  29,  24 

debts,    until    the    condition,    on    which    the  ^    Ed.  54. 

agreement  to  sell  was  made,  has  been  per-  \^^   ^tley  v.   Donaldson,   94   U.   S.   29,   24 

formed.      Harkness   v.    Russell,    118    U.    S.  ^   ^^    ^^^  j^  ^^^  j^^U  ^,^^j  correspondence 

^^oU'^^TT  ■  1                  r.         11     -.-.o   TT    o    ro  in    that   case   did    not   amount   to   a  waiver 

^n  T     ^h'^'os'-^''  ""■   ^"''^'^'   ^^^   ^-   ^-         '  by   the   purchaser   of   an   implied   warranty 

oo'     -n'     v^'               ..v.       ^4.-          Ti     1  ..   ..  that    the    bonds    purchased    were    genuine. 

83.  Purchaser    vnthnotice.-Harkness  ^  ^^^^^^^^  ^^  ^^,^  ^^  t^^^^^              ^j^^  ^^„. 

'^•,^oo-      'c         ^;   S-..v'r^^    'r      '      11^"'       riition,   or    with    an   implied    warranty   that 
fx    C   ']  Validity    Generally,         ^^^  ^^^^^  ^^^^  genuine,  may  be  made  by' 

84.  'Mortgagee   under   mortgage   cover-      correspondence. 

ing    after-acquired     property.— Fosdick  v.  ^86.     Rescission— Tender    of    property.— 

Schall     99  US.   235,  25    L.    Ed.   339;    Fos-  Thornton    v.    Wynn,    12    Wheat.    183,    6    L. 

dick   V.    Car   Co..   99   U.    S.   256,   25   L.    Ed.  Ed.  595. 

344-    Myer  v.   Car   Co.,  99  U.   S.   1,  26   L.  87.     Remedies. — Davison    v.    Davis,    125 

J^-d     59  U.   S.  90,  31  L.   Ed.  635. 
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b.  La-chcs. — A  bill  to  compel  the  specific  performance  of  a  contract  to  sell 
personal  property  upon  the  payment  of  a  promissory  note,  payable  at  a  date 
after  the  making  of  the  contract,  or  a  bill  for  relief  from  the  condition,  cannot 
be  maintained,  because  of  laches,  where  the  complainant  waits  five  years  after 
the  maturity  of  the  note  before  filing  his  bill,  the  property  in  the  meanwhile 
having  increased  in  value.^^ 

2.  Replevin. — In  the  absence  of  statute,  a  stipulation  that  the  sale  is  con- 
ditional and  the  goods  remain  the  property  of  the  seller,  until  payment  of  a  note 
given  for  the  price,  is  enforceable  in  replevin  even  where  possession  is  given 
and  additional  security  of  mortgage  bonds  required. ^^ 

SALES  AT  AUCTION.— See  the  title  Auctions  and  Auctioneers,  vol.  2, 
p.  743. 

SALES  OF  LAND.— See  the  titles  Judicial  Sales,  vol.  7,  p.  703;  Vendor 
AND  Purchaser. 

SALE  SHORT.— See  the  title  Gambling  Contracts,  vol.  6,  p.  537. 

SALESMAN.— See  Commercial  Travellers  or  Drummers,  vol.  3,  p.  949. 

SALINE  LANDS. — Reservation  from  entry,  see  the  title  Public  Lands, 
ante,  p.  74. 

SALOON. — See  the  title  Intoxicating  Liquors,  vol.  7,  p.  518.  Preju- 
dice against  saloon  keeper  as  disqualification  of  juror,  see  the  title  Jury,  vol.  7, 
p.  771. 

SALT  BOUNTY.— See  the  title  Bounties,  vol.  3,  p.  509. 

SALTS.— See  the  title  Revenue  Laws,  ante,  p.  884. 

88.     Laches. — Davison   v.   Davis,    125   U.  89.     Replevin. — Bierce    v.    Hutchins,   205 

S.   90,  31   L.   Ed.  635;    Galliher  v.   Cadwell,       U.  S.  340,  51  L.  Ed.  828. 
145  U.   S.  368,  373,  36  L.   Ed.  738. 
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3.  Value  of  Property  Saved,  1071. 
4. .Salvage  by  Steam  Vessels,   1071. 

5.  Tug  Towing  Fire  Engines,  1071. 

6.  Derelicts,  1071.  ' 

7.  Recapture,  1071. 

D.  Compromise  and  Settlement  by  Master,   1071. 
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CROSS   REFERENCES. 
See  the  titles  Admirai^ty,  vol.  1,  p.  119;  Appeai,  and  Error,  vol.  1,  p.  333; 
Generai,  Average,  vol.  6,  p.  549;    Marine  Insurance,  vol.  8,  p.  149;    Mari- 
time Liens,  vol.  8,  p.  218;    Pilots,  vol.  9,  p.  399;   Prize,  vol.  9,  p.  744;    Sea- 
men;  Ships  AND  Shipping. 

•  As  to  authority  of  Florida  territorial  legislature  to  create  a  court  with  power 
to  decree,  for  salvage,  the  sale  of  a  cargo  and  vessel,  see  the  title  Admiralty, 
vol.  1,  p.  153,  n.  44.  As  to  demand  of  ship  owners  for  freight  and  general  aver- 
age, in  case  of  civil  salvage,  being  against  portion  of  proceeds  of  cargo,  adjudged 
to  owners  of  goods,  by  direct  libel  or  petition,  not  by  claim  interposed  in  the 
salvage  cause,  see  the  title  Admiralty,  vol.  1,  p.  169.  As  to  appellate  jurisdic- 
tion as  dependent  upon  amount  or  value  in  controversy  in  salvage  cases,  see  ^e 
title  Appeal  and  Error,  vol.  1,  p.  865,  n.  28.  As  to  the  rule  that  the  master 
cannot  properly  represent  (without  special  authority)  the  consignees  of  the 
cargo  who  had  received  their  respective  assignments  before  the  filing  of  the 
libel  for  salvage,  see  the  title  Appeal  and  Error,  vol.  1,  p.  865,  n.  28.  As  to 
the  rule  that  the  supreme  court  will  not  revise  decree  of  lower  court  as  to 
amount  of  salvage  unless  there  be  palpable  mistake  or  the  allowance  be  grossly 
excessive,  see  the  title  Appeal  and  Error,  vol.  1,  p.  1003.  As  to  the  rule  that 
noncommission  captors  can  only  proceed  in  the  prize  court  as  for  salvage,  the 
amount  of  which  is  discretionary  and  will  not  be  interfered  with  unless  there 
be  a  clear  case  of  mistake,  see  the  title  Aipeal  and  Error,  vol.  1,  p.  1004,  n.  6. 
As  to  rule  that  libel  in  personam,  for  salvage  of  property  upon  which  duties  had 
been  paid  to  the  United  States,  may  be  maintained  in  court  of  claims  or  in 
district  court  sitting  as  a  court  of  claims,  see  the  title  Courts,  vol.  4,  p.  1030. 
As  to  money  paid  to  redeem  a  captured  ship  and  cargo  or  decreed  to  recaptors 
by  way  of  salvage,  being  subjects  of  general  average,  see  the  title  General  Av- 
erage, vol.  6,  p.  558.  As  to  rule  that  freight  is  not  a  charge  upon  the  salvage  of 
court,  in  the  hands  of  the  underwriters  whether  he  assured  his  owner  of  ship 
or  not,  see  the  title  Marine  Insurance,  vol.  8,  p.  201.  As  to  sale  at  an  inter- 
mediate port  or  part  of  cargo,  so  injured  by  perils  insured  against  as  to  be 
unfit  to  be  carried  farther,  and  adjustment  as  a  salvage  loss,  see  the  title  Ma- 
rine Insurance,  vol.  8,  p.  191.  As  to  liability  of  underwriters  upon  memoran- 
dum articles,  under  clause  authorizing  insured  to  labor  and  travel  for  preserva- 
tion of  cargo,  where  salvage  may  have  prevented  an  actual  total  loss,  see  the 
title  Marine  Insurance,  vol.  8,  p.  205.  As  to  maritime  liens  for  necessary 
advances  for  supplies  furnished  to  keep  vessels  fit  for  sea  taking  precedence  of 
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all  prior  liens,  unless  for  seamen's  wages  or  salvage,  see  the  title  Maritime; 
Liens,  vol.  8,  p.  23^.  As  to  claim  of  noncommissioned  captor  being  one  in 
nature  of  salvage,  see  the  title  Prize,  vol.  9,  p.  768.  As  to  captured  property  ^iven 
to  a  neutral  and  carried  to  his  own  country  for  adjudication  being  a  case  of 
salvage,  see  the  title  Prize,  vol.  9,  p.  769.  As  to  whether  goods  saved  are  sub- 
ject to  duties,  see  the  title  Revenue  Laws,  ante,  p.  838. 

L   Definition  and  Nature. 

Salvage  is  the  compensation  allowed  to  persons  by  whose  voluntary  assistance 
a  ship  at  sea  or  her  cargo  or  both  have  been  saved  in  whole  or  in  part  from  im- 
pending sea  peril,  or  in  recovering  such  property  f^om  actual  peril  or  loss,  as  in 
cases  of  shipwreck,  derelict,  or  recapture.^  It  is  a  compensation  for  actual 
service  rendered  to  the  property  charged  with  it,-  not  dependent  upon  contract  ;-^ 
but  allowed  as  a  reward  for  the  meritorious  conduct  of  the  salvor,  and  in  con- 
sideration of  a  benefit  conferred  on  the  person  whose  property  he  has  saved.'* 

n.   Necessary  Elements. 

A.  In  General. — The  three  elements  necessary  to  a  valid  salvage  claim  are 
as  follows:  (1)  A  marine  peril  to  the  property  to  be  rescued.  (2)  Service 
voluntarily  rendered  when  not  required  as  an  existing  duty  or  from  a  special 
contract.  (3)  Success  in  whole  or  in  part,  or  that  the  service  rendered  con- 
tributed to  such  success.^ 

B.  Property  in  Peril. — A  mere  speculative  danger  will  not  be  sufficient  to 
entitle  persons  to  salvage,  but  it  is  not  necessary  that  the  danger  be  such,  that 
escape  from  it  by  other  means  was  impossible.  It  is  necessary,  however,  that 
the  danger  be  real  and  imminent.^' 

Vessel   Fraudulently  Imperiled  by  Master. — The  fact  that  the  vessel  is 


1.  Definition.— The  Sabine.  101  U.  S. 
384,  25  L.  Ed.  982;  Cope  v.  Vallette  Dry 
Dock  Co.,  119  U.  S.  625,  628,  30  L.  Ed. 
501;  The  Blackwall,  10  Wall.  1.  12,  19  L. 
Ed.  870. 

2.  Compensation  for  actual  service  ren- 
dered.— The  Amelia,  1  Cranch  1,  28,  2  L. 
Ed.    15. 

3.  Contract  not  essential. — The  right 
to  salvage  may  arise  out  of  an  actual  con- 
tract, but  it  does  not  necessarily  do  so. 
It  is  a  legal  liability  arising  out  of  the 
fact  that  property  has  been  saved;  that  the 
owner  of  the  property,  who  has  had  the 
benefit  of  it,  shall  make  renumeration  to 
those  who  have  conferred  the  benefit  upon 
him,  notwithstanding  that  he  has  not  en- 
tered into  any  contract  on  the  subject. 
United  States  v.  Cornell  Steamboat  Co., 
202  U.   S.   184,  194,  50  L.   Ed.  987. 

4.  Reward  for  meritorious  conduct  and 
benefit  conferred. — The  Alerta,  9  Cranch 
359.  367,  3  L.  Ed.  758.  See,  also,  Cope  v. 
Vallette  Dry  Dock  Co.,  119  U.  S.  625,  628, 
30   L.   Ed.  501. 

On  a  restoration  to  a  Spanish  owner  (in 
amity  with  the  United  States)  of  prop- 
erty captured  by  a  Erench  vessel,  whose 
force  has  been  unlawfully  increased  in  the 
United  States,  the  French  vessel  could  not 
claim  salvaj^e.  There  was  no  intention  to 
render  a  service  to  the  ship  and  cargo  cap- 
tured. The  Alerta,  9  Cranch  359,  367,  3  L. 
Ed.  758. 

5.  Elements  necessary. — The  Sabine, 
101  U.  S.  384,  25  L.  Ed.  982:  The  Clarita 
&  The  Clara.  23  Wall.  1,  16,  23  L.  Ed.  146. 


See.  also,  The  Blackwall,  10  Wall.  1,  12, 
19  L.  Ed.  870;  The  Connemara,  108  U.  S. 
352,  357,  27  L.    Ed.   751. 

Services  rendered  under  duty. — Services 
rendered  to  vessels,  when  required  by 
duty,  do  not  constitute  a  claim  for  salvage. 
The  Clarita  &  The  Clara,  23  Wall.  1,  IS. 
23    L.    Ed.   146. 

6.  Property  in  peril. — The  Amelia,  1 
Cranch  1,  41,  2  L.  Ed.  15;  The  Connem- 
ara, 108  U.  S.  352,  357,  27  L.  Ed.  751. 

Where  a  vessel  appears  to  be  in  great 
peril  and  will  probablj'  sink  in  a  short 
time  if  left  alone,  ano1:her  vessel  is  enti- 
tled to  interfere  as  to  salvor  to  save  her. 
The  Laura.  14  Wall.  336.  343,  20  L.  Ed. 
813. 

The  master,  officers,  and  crew  of  a 
vessel,  with  every  person  on  board,  hav- 
ing gone  off  in  extreme  anxiety  for  their 
personal  safety  from  the  vessel  on  to 
another  which  they  had  brought  to  them 
by  signals  of  distress,  the  mere  expressed 
intention  by  the  master  to  employ  if  pos- 
sible a  tug  to  go  and  rescue  his  vessel 
(she  then  lying  at  anchor  in  a  violent 
gale),  to  which  expression  of  intention, 
the  person  to  whom  it  was  made  replied, 
that  he  "could  not  get  a  tug  that  would 
come  and  bring  the  boat  in,  as  the  weather 
was  too  rough,"  was  held  not  sufficient 
to  deprive  the  vessel  of  the  character  of 
a  derelict,  so  far  as  timely  effort  to  save 
her  was  contemplated.  The  Laura,  14 
Wall.  336,  20  L-  Ed.  813. 
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fraudulently  imperiled  by  the  master  does  not  affect  the  rights  of  the  salvors." 

C.  The  Service  Rendered — 1.  In  General. — The  general  principle  is, 
that  salvage  is  only  payable  where  a  meritorious  service  has  been  rendered.* 
Useful  services  of  any  kind  rendered  to  a  vessel  or  her  cargo,  exposed  to  any 
impending  danger  and  imminent  peril  of  loss  or  damage,  may  entitle  those  who 
render  such  services  to  salvage  reward.^ 

2.  Collisions. — Where  two  vessels  come  in  collision,  if  the  vessel  in  fault 
renders  assistance  to  the  one  not  in  fault,  the  former  cannot  make  any  claim 
for  salvage  either  from  the  other  vessel  or  the  cargo  on  board,  as  it  is  her  duty 
to  render  every  assistance  in  her  power. ^*^ 

3.  Saving  Vessels  from  Fire. — Saving  a  ship  from  imminent  danger  of  de- 
struction by  fire  is  a  salvage  service.  ^'^ 

4.  Recaptured  Property. — Salvage  is  demandable  of  right  for  vessels  saved 
from  pirates,  the  enemy, ^^  qj-  from  persons  that  have  overthrown  the  master  and 
crew  and  taken  possession  of  the  vessel. ^^ 

D.  Successful  Service. — In  General. — Success  is  essential  to  the  claim  of 
salvage ;  if  the  property  is  not  saved,  or  if  it  perish,  or  in  case  of  capture  if  it 
is  not  retaken,  no  compensation  can  be  allowed. ^'^ 

Services  Rendered  under  Contract. — But  men  engaged  to  assist  a  vessel 
in  distress  are  entitled  to  compensation  according  to  their  efforts,  even  if  their 
services  do  not  prove  to  be  beneficial. ^^ 

When  Service  Is  Complete. — When  the  property  is  brought  to  a  port  of 
safety,  the  salvage  service  is  complete. ^^ 

E.  Peril  of  Salvors. ^Tbe  fact  that  no  serious  risk  was  incurred  on  the 
part  of  the  salvors  does  not  change  the  nature  of  the  service,  although  an  im- 
portant element  in  estimating  its  merit  and  the  amount  of  the  reward.^" 

III.    Salvors. 

A.  Salvor  Defined. — A  salvor  "is  a  person,  who,  without  any  particular 
relation  to  a  ship  in  distress,  proffers  useful  services  and  gives  it,  as  a  volunteer 
adventurer,  without  any  pre-existing  covenant,  that  connected  him  with  the  duty 
of  employing  himself  for  the  preservation  of  that  ship.''^^ 

B.  Persons  and  Property  Entitled  as  Salvors — 1.  Corporations. — A 
vessel  owned  by  a  corporation  may  be  entitled  to  salvage,  the  vessel  being  other- 
wise a  salvor.^^ 

2.  Owners  oE  Vessels. — The  owners  of  ships  or  vessels,  whether  individuals 

7.  The  Clarita  &  The  Clara,  23  Wall.  1,  Without  benefit,  salvage  not  payable.— 
18,   23   L.    Ed.    146.  The    Amelia,   1   Cranch  1,  37,  2  L.   Ed.   15. 

8.  The  Amelia,  1  Cranch  1,  36,  2  L.  15.  The  Sabine,  101  U.  S.  384,  390,  25. 
Ed.    15.  L.    Ed.   982. 

9.  The  Blackwall,  10  Wall.  1,  10,  19  L.  Necessary  intent.— The  principle  that  to 
Ed.   870.               _  give  title  to  salvage,  the  means  used  must 

Brevity   of   time   does   not   lessen   merit  not    only    have    produced    the    benefit,    but 

of    service. — The     Connemara,    108    U.     S.  must  have  been  used  with  that  sole  view, 

352,  357,   27  L.   Ed.   751.  is  applicable  to  the  case  of  a  vessel  saved 

10.  Collisions. — The  Clarita  &  The  at  sea  bv  throwing  overboard  a  part  of 
Clara,  23  Wall.   1,  18,  23  L.   Ed.  146.  her    cargo,    but    inapplicable    to   a    case    of 

11.  The  Blackwall,  10  Wall.  1,  19  L.  recapture.  The  Amelia,  1  Cranch  1,  34, 
Ed.    870;    The    Connemara,    108   U.    S-    352,       2  L.  Ed.  15. 

357,  27   L.   Ed.  751.  16.  Post  v.  Jones,   19   How.    150,   161,   15 

12.  Vessels  saved  from  pirates  or  enemy.  i^*  Vpi       n  -^o  tt    o    .,.^    ^ 
-The  Amelia,  1  Cranch  1,  28,  2  L.  Ed.  15.         „^]-  ^^^   Connemara,   108   U.   S.   3o2,   3.,7, 

For  full  treatment  of  salvage  as  to  re-  ',o  't\''c'  -'J-    "      r       i            tm       tt 

captured    property,    see    the    title    PRIZE,  p.?"  .^f  ^"o'o  °o   ?     P  r°?;i7      '.""'Pf'   '^ 

vol    9    p    783  ■          •         •        ■'^-   ^^-  ■^^•^'   Quoting   Lord 

,„    'J;.'        ."    .        ,           -,^  Stowell  in  the  Neptune,  1  Hagg.  Adni.  236. 

13.  The  Amistad,  15  Pet.  518,  521,  597,  19.  The  Blackwall.  10  Wall  1.  19  L.  Ed. 
10  U  hd.  826.  j^7().   The   Camanche,   8    Wall.   448,   476,   19 

14.  Successful    service. — The    Blackwall,      L.    Ed.    397. 

10  Wall.  1,  12,  19  L.  Ed.  870;  The  Sabine,  Stock   companies.— See    The    Camanche, 

101  U.   S.  384,  25   L.   Ed.  982.  8  Wall.   448,   19  L.   Ed.  397. 
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or  corporations,  may  promote  a  salvage  suit,  and  are  entitled,  in  a  proper  case, 
to  salvage  remuneration. 2" 

3.  Seamen. — The  general  rule  is  that  seamen  belonging  to  the  ship  in  peril 
cannot  claim  salvage  compensation, 21  but  extraordinary  events  may  occur,  dis- 
solving their  connection  with  the  ship,  in  which  case  they  will  be  entitled  to 
salvage. 22 

4.  Pilots. — Pilots  are  excluded  from  salvage  compensation  for  any  exertions 
or  services  rendered  while  acting  within  the  line  of  their  duty,  but  like  other 
persons  they  may  become  salvors,  in  legal  contemplation,  if  they  perform  ex- 
traordinary services  outside  of  the  line  of  their  duty.^^ 

5.  Passengers. — Passengers  on  the  vessel  in  peril  cannot  claim  salvage  unless 
they  perform  extraordinary  service, ^^  but  passengers  on  another  vessel  that  as- 
sist in  saving  the  property  are  entitled  as  salvors. ^s 

6.  Apprentices  as  Salvors. — If  apprentices  are  salvors,  their  masters  are 
not  entitled  to  their  share  of  the  salvage,  but  it  will  be  paid  to  the  apprentices 
themselves.26 

7.  Employees  of  Wrecking  Tugs. — It  would  seem  that  employees  of  wreck- 
ing tugs  are  not  entitled  to  salvage  when  acting  within  their  regular  line  of 
duty.2T 

8.  Firemen. — While  there  is  some  opinion  to  the  contrary,  the  better  rule 
seems  to  be  that  firemen,  when  acting  in  their  regular  line  of  duty,  are  not  en- 
titled to  salvage.28 

9.  Tug  Towing  Fire  Engines  to  Ship. — A  tug  towing,  under  the  direction 
of  the  fire  department  of  a  city,  fire  engines  commonly  used  on  land,  from  a 
wharf,  into  a  harbor  where  a  vessel  is  on  fire,  and  laying  alongside  of  the  burn- 
ing vessel  while  the  engines  throw  water  upon  her,  is  entitled  to  salvage,  the 
fire  being  successfully  extinguished. ^^ 

10.  Ships  Belonging  to  Same  Owner. — Where  services  are  rendered  to  a 
ship  in  peril  by  another  belonging  to  the  same  owner  and  the  services  rendered 
are  of  an  extraordinary  character,  and  entirely  outside  of  the  contract  duties 
of  those  by  whom  they  are  rendered,  the  latter  is  entitled  to  salvage.^o 

11.  Towing  Vessels. — Where  a  vessel  towing  another  rescues  the  latter  from 
an  unforeseen  peril,  she  is  entitled  to  salvage.^^ 

20.  Owners  of  vessel. — The  Camanche,  26.  The  Blaireau,  2  Cranch  240,  2  L. 
8  Wall.  448,  475,  19  L.  Ed.  397;  The  Black-       Ed.  266. 

wall,   10   Wall.    1,   13,   19   L.    Ed.   870.      See  27.     See    The    Resolute,    168    U.    S.    437, 

The   Barque    Island   City,   1    Black   121,   17  441,  42  L.   Ed.   533.     See   post,  "Firemen," 

L.  Ed.  70.     See,  also,  ante,  "Corporations,"  III,  B,  8. 

Ill,    B,    l;    post,    "Towing    Vessels,"    III,  28,     Firemen.— In     The      Blackwall,     10 

B,   IL  '  Wall.   1,  12,  19  L.   Ed.  970,  the  court  said 

21.  The  Clarita  &  The  Clara,  23  Wall.  that  cases  might  be  imagined  where  fire- 
1  17  23  L  Ed.  146;  The  Hope,  10  Pet.  I'nen  perhaps  might  become  salvors,  but 
108     9    L     Ed     363      '                        '  ^^^  question  not  being  before  the  court  no 

22    The    Hope     10    Pet     108,    9    L.    Ed.  opinion    was    expressed   upon   the    subject. 

3g3  Reason     of    rule. — "It     has      sometimes 

If  a  vessel  in  distress  be  abandoned  at  been    held   that,   if   such    services    (salvage 

sea,  by  the   master  and  all   the  crew,   ex-  services)    are   rendered   by   seamen   in   the 

cepting    one    man    who    is    left,    either    by  ?mpIoy  of  a  wrecking  tug,  or  by  a  munic- 

accident  or  design,   he  is  discharged  from  ipal    fire    departrnent,    no    lien    arises,    for 

his   contract   as   a   mariner   of   that   vessel,  the  reason  that  the  men  are  originally  em- 

and   entitled   to   salvage.     The   Blaireau,   2  ployed   for   the   very   purpose   of   rescuing 

Cranch  ''40    '>  L    Ed    ^66  property  from  perils  of  the  sea,  or  loss  by 

««    T^-i~..  '  "'^^u     /-I    "^      e    Tu     r-i           oo  fire."     The  Resolute,  168  U.  S.  437,  441,  42 

J^u  ^i'^*7-^T  l'  S?Y  i'.«     ^l?Z   ;h^I  L.    Ed.   533.     See.   also,   Workman  z^.   New 

^T^i'V^^.'^c      '   ?   o^-     .L    f      f   u   ,       ,         .  York    City,    179   U.    S.    552,    ,588,   45    L.    Ed. 

PILOTS,  vol.  9,  p.  408,  for  full  treatment  g^^^  dissenting  opinion   of  Gray,  J. 

ot   subject.  29.   The  Blackwall,  10  Wall.  1,  19  L.  Ed. 

24.  The   Clarita   &  The   Clara,  23   Wall.  §70 

1,  18,  23  L.  Ed.  146;  The  Connemara,  108  30.    The  clarita   &  The   Clara,  23   Wall. 

U.   S.  352,  358.  27  L.  Ed.  751.  1^  19    23  L.   Ed.   146. 

25.  Passenger  on  another  ship. — The  31.  The  Connemara.  108  U.  S.  352,  357 
Connemara,  108  U.  S.  352,  358,  27  L.  Ed.  27  L.  Ed.  751.  See  The  Cla.Ita  &  The 
751.  Clara,  23  Wall.  1.  19,  23  L-  Ed.  146. 
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12.  Salvors  and  Successive;  Salvors. — Where  property  is  saved  by  more 
than  one  set  of  salvors,  all  who  engaged  in  the  enterprise  and  materially  con- 
tributed to  the  saving  of  the  property  are  entitled  to  share  in  the  reward  which 
the  law  allows  for  such  meritorious  service,  and  in  proportion  to  the  nature, 
duration,  risk,  and  value  of  the  service  rendered.^^ 

IV.    Property   Liable   for   Salvage. 

A.  In  General. — "Salvage  is  only  spoken  of  in  relation  to  ships  and  vessels 
and  their  cargoes,  or  those  things  which  have  been  committed  to,  or  lost  in, 
the  sea  or  its  branches,  or  other  public  navigable  waters,  and  have  been  found 
and  rescued. "^-"^ 

B.  Vessels  Lying  at  Wharf.— A  ship  or  vessel,  used  for  navigation  and 
commerce,  though  lying  at  a  wharf,  and  temporarily  made  fast  thereto,  as  well 
as  her  furniture  and  cargo,  are  maritime  subjects,  and  are  capable  of  receiving 
salvage  service.^'* 

C.  Fixed  Structures. — A  fixed  structure,  not  used  for  the  purpose  of  nav- 
igation, is  not  a  subject  of  salvage  service.^^ 

D.  Goods  Lost  at  Sea. — When  goods  lost  at  sea  and  found  floating  on  the 
surface  or  cast  upon  the  shore  have  belonged  to  a  ship  or  vessel  as  part  of  its 
furniture  or  cargo,  they  clearly  come  under  the  head  of  wreck,  flotsam,  jetsam, 
ligan,  or  derelict,  and  salvage  may  be  claimed  upon  them.  But  when  they  have 
no  connection  with  a  ship  or  vessel  some  authorities  are  against  the  claim,  and 
others  are  in  favor  of  it."^^ 

E.  Derelicts. — Parties  who  find  a  vessel  derelict  at  sea,  and  carry  her  into 
port,  are  entitled  to  the  usual  salvage,  without  regard  to  meritorious  but  un- 
successful efforts  previously  made  to  rescue  her  by  other  parties.^''' 


32.  The  Blackwall,  10  Wall.  1,  12,  19 
L.  Ed.  870. 

At  the  time  a  barque  was  in  her  greatest 
peril,  she  was  discovered  by  a  schooner, 
and  was,  with  much  difficulty,  taken  to  a 
place  of  greater  comparative  safety.  But 
she  was  unable  to  put  the  barque  in  the 
place  of  absolute  safety  in  port.  The  peril 
was  not  ended.  The  schooner  being  un- 
able to  complete  the  rescue,  gave  notice 
by  telegraph  to  the  pwners  of  the  barque, 
who  despatched  a  steamer  to  the  assist- 
ance of  the  barque.  Held,  that  the  schooner 
was  entitled  to  a  share  in  the  salvage  al- 
lowed. The  Barque  Island  City,  1  Black 
121.  128,  17  L.  Ed.  70. 

33.  Cope  V.  Vallette  Dry  Dock  Co., 
119  U.  S.  625,  629,  30  L.   Ed.  501. 

Vessels  engaged  wholly  in  internal 
trade. — The  court  does  not  decide  whether 
the  maritime  law  of  salvage  applies  to  a 
vessel  engaged  in  the  internal  trade  of  a 
state,  proceeding  from  a  port  in  the  same, 
up  a  river  wholly  within  the  same.  Bon- 
dies  V.  Sherwood,  22  How.  214,  16  L.  Ed. 
238. 

34.  Cope  V.  Vallette  Dry  Dock  Co., 
119  U.   S.   625,   628,  30   L.   Ed.   501. 

35.  "A  fixed  structure,  such  as  this  dry 
dock  is,  not  used  for  the  purpose  of  navi- 
gation, is  not  a  subject  of  salvage  service, 
any  more  than  is  a  wharf  or  a  warehouse 
when  projecting  into  or  upon  the  water. 
The  fact  that  it  floats  on  the  water  does 
not  make  it  a  ship  or  vessel,  and  no  struc- 
ture that  is  not  a  ship  or  vessel  is  a  sub- 
ject of  salvage."  Cope  v.  Vallette  Dry 
Dock  Co.,  119  U.  S.  625,  627,  30  L.  Ed.  501. 


36.  Goods  lost  at  sea. — Cope  v.  Val- 
lette Dry  Dock  Co.,  119  U.  S.  625,  630,  30 
L.  Ed.  501. 

Rafts  of  timber. — "Decisions  in  favor  of 
the  claim  in  reference  to  rafts  of  timber 
found  floating  at  sea  were  made  by  Judge 
Betts  in  the  New  York  District,  A  Raft 
of  Spars,  1  Abbott's  Adm.  485,  and  by 
Judge  Lowell  in  the  Massachusetts  Dis- 
trict, 50,000  Feet  of  Timber,  2  Lowell  64, 
and  against  it  by  Chief  Justice  Taney  in 
the  United  States  Circuit  Court  for  the 
District  of  Maryland,  Tome  v.  4  Cribs  of 
Lumber,  Taney's  Dec.  533,  and  by  the 
English  Court  of  Exchequer,  in  Palmer  v. 
Rouse,  3  H.  &  N.  505.  Perhaps  the  deci- 
sions in  the  last  two  cases  were  affected 
by  local  custom  or  statutory  provisions." 
Cope  V.  Vallette  Dry  Dock  Co.,  119  U.  S. 
625,  630,  30  L.  Ed.  501. 

But  where  saw  logs  in  a  freshet  had 
floated  far  down  a  river,  and  coming  thus 
as  waifs  to  persons  along  the  river,  had 
been  saved  and  sawed  by  them  into  boards 
and  the  owners  affirmed  the  acts  of  such 
persons  in  saving  and  sawing  them,  the 
salvors,  on  a  claim  by  the  owners  to  the 
value  of  the  lumber;  are  entitled  to  just 
compensation  for  their  work  and  expenses 
in  saving  it.  Tome  v.  Dubois,  6  Wall  548 
18   L.  Ed.  943. 

37.  Derelicts.— The  Barque  Lsland  Citv 
1  Black  121,   17  L.   Ed.  70. 

"To  constitute  a  case  of  derelict,  the 
abandonment  must  have  been  final,  with- 
out hope  of  recovery,  or  intention  to  re- 
turn. If  the  crew  have  left  the  sliip  tem- 
porarily,   with    intention    to    return    after 
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F.  Government    Property. — Property   of   the    United    States   is    subject   to 
claim    for   salvage.-' "^ 

G.  Extent   of  Liability. — The  property  of  each   owner   is   chargeable   only 
with  its  own  amount  of  salvage. ^^ 

V.  Liabilities  of  Salvors  for  Loss. 

Salvors  are  not  held  responsible   for  a  loss  when  attempting  salvage  in  good 
faith,  and  with   reasonable  judgment  and  skill.'*" 

VI.   Negligence  or  Misconduct  by  Salvors. 

Where   salvors  are  guilty    of    negligence-*^   or  misconduct,  they    forfeit  their 
rig-hts   of   salvaere.'*- 


obtaining  assistance,  it  is  no  aband'^nment, 
nor  will  the  libellant  be  entitled  to  the 
salvage  as  of  a  derelict."  Ihe  Barque 
Island  City,  1  Black  121,  128,  17  L.  Ed.  70. 

38.  Government  property. — "The  Tucker 
act  also  resolves  any  doubt  which 
might  arise  as  to  the  responsibility  of  gov- 
ernment property  for  salvage  service, 
since  it  was  the  very  object  of  the  act  to 
give  a  direct  recourse  against  the  govern- 
ment. Indeed,  that  cjuestion  was  settled 
bv  this  court  in  18G9,  in  the  case  of  The 
Davis,  10  Wall.  15,  19  L.  Ed.  875,  in  which 
personal  property  of  the  United  States, 
in  transit  from  one  r  rt  to  another,  was 
held  liable  to  a  lien  .or  salvage  services 
rendered  in  saving  the  property,  following 
the  rule  laid  down  in  England  in  The 
Marquis  of  Huntley,  3  Haggard  246,  and 
The  Lord  Nelson,  Edward's  Admirality, 
79."  United  States  v.  Cornell  Steamboat 
Co.,  202  U.  S.  184,  190,  50  L.  Ed.  987. 

Where  in  great  risk  and  peril,  a  tug  in 
the  harbor  of  New  York  saved  a  lighter 
loaded  with  sugar,  on  which  duties  had 
been  paid  to  the  government,  and  under 
§§  2984  and  3689  were  authorized  to  be 
refunded  in  case  of  loss  of  the  property, 
on  the  assumption  that  the  duties  will  be 
so  refunded,  a  claim  of  salvage  will  be 
allowed.  United  States  z'.  Cornell  Steam- 
boat Co.,  202  U.   S.   184,   192,  50  L.   Ed.  987. 

39.  Shields  v.  Thomas,  17  How.  3,  5,  15 
L.  Ed.  93;  Stratton  v.  Jarvis,  8  Pet.  4,  8, 
8  L.  Ed.  846;  Spear  v.  Place,  11  How. 
522,   525,   13   L.   Ed.  796. 

"The  salvage  service  is  entire;  but  the 
goods  of  each  owner  are  liable  only  for 
the  salvage  with  which  they  are  charged, 
and  have  no  common  liability  for  the 
amounts  due  from  the  ship  or  other  por- 
tions of  the  cargo.  It  is  a  separate  and 
distinct  controversy  between  himself  and 
the  salvors,  and  not  a  common  and  undi- 
vided one,  for  whjch  the  property  is 
jointly  liable."  Gibson  i'.  Shufeldt,  122 
U.  S.  27,  32,  30  L.  Ed.  1083:  Shields  v. 
Thomas,  17  How.  3,  5,  15  L.  Ed.  93. 

40.  The  Infanta  Maria  Teresa,  188 
U.  S.  283,  289,  47  L.  Ed.  477;  The  Laura, 
14  Wall.  336,  20  L.  Ed.  813. 

Government  as  salvor. — There  is  no 
more  reason  why  the  government  should 
be  held  to  a  more  rigorous  accountability 
even  if  it  could  in  any   case  be   regarded 


from  the  standpoint  of  a  mere  salvor  of 
the  property  of  another.  The  Infanta 
Maria  Teresa,  188  U.  S.  283,  289,  47  L.  Ed 
477. 

Derelicts.- —  A  vessel  undertaking  in 
good  faith  and  reasonable  judgment  and- 
skill  to  perform  the  office  of  salvor  to  a 
derelict  vessel,  held  not  responsible  for 
the  latter  having  been  wholly  lost  in  the 
effort  to  save  her.  The  Laura,  14  Wall. 
336,  20  L.   Ed.   813. 

41.  Negligence — Ship  fired  by  careless- 
ness.— The  owners  of  a  vessel  who, 
through  their  own  carelessness  (or  that 
of  their  captain),  set  fire  to  another  vessel, 
cannot  claim  salvage  for  putting  that  fire 
out.  The  Clarita  &  The  Clara,  23  Wall. 
1,  23   L.   Ed.   146. 

Gross  neglect  may  forfeit  all  the  preten- 
tions of  salvors  to  compensation.  The 
Bello  Corrunes,  6  Wheat.  152,  173,  5  L. 
Ed.   229. 

42.  Misconduct  of  salvors. — The  rights 
of  salvage  may  be  forfeited  by  spoliation, 
smuggling  or  other  gross  misconduct  of 
the  salvors.  The  Bello  Corrunes,  6 
Wheat.  152,  5  L.  Ed.  229. 

Salvors  placing  property  in  jeopardy. — 
Salvors  are  not  entitfed  to  reward  for  sav- 
ing property  which  they  had  by  their  own 
wrongful  acts  contributed  to  place  in 
jeopardy.  The  Clarita  &  The  Clara,  23 
Wall.  1.   18,  23  L.   Ed.  146. 

Spoliation. — In  proportion  to  the  incli- 
nation to  favor  the  claims  of  salvors 
where  there  is  merit,  is  the  indignation 
with  which  they  view  every  indication  of 
a  disposition  to  take  advantage  of  the  un- 
fortunate. Spoliation,  and  even  gross  neg- 
lect, may  forfeit  all  the  pretentions  of 
salvors  to  compensation.  The  Bello  Cor- 
runes, 6.  Wheat.   152,   173,  5  L.  Ed.  229. 

Salvors  in  collusion  with  master, — 
Where  salvors  in  collusion  with  a  master 
of  a  vessel,  by  fraudulent  conduct  in  the 
arbitration  obtained  an  exorbitant  award 
of  salvage,  they  forfeit  all  claim  to  com- 
pensation, even  to  the  services  actually 
rendered  and  the  owners  of  the  vessel  are 
entitled  to  recover  the  value  of  the  prop- 
erty delivered  for  salvage.  The  North 
Carolina,  15  Pet.  40,  48,  10  L.  Ed.  653. 
See,  also,  The  Elfrida,  172  U.  S.  186,  193, 
43  L.  Ed.  413. 

Embezzlement. — If    one    of    the    salvors 
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VII.   Salvage   Contracts. 

A.  In  General. — A  claim  for  salvage  may  be  founded  upon  an  express  con- 
tract ;^3  bi^jt  a  salvage  service  is  none  the  less  so,  because  it  is  rendered  under 
a  contract  which  regulates  the  mode  of  ascertaining  the  compensation  to  be 
paid,  but  makes  the  payment  of  any  compensation  contingent  upon  substantial 
success.^'*  Nothing  short  of  a  contract  to  pay  a  fixed  sum  at  all  events,  whether 
successful   or   unsuccessful,   will   bar  a   meritorious   claim   for   salvage."**^ 

B.  Validity  of  Contract. — Every  agreement  for  salvage  compensation  is 
subject,  as  to  amount,  to  the  judgment  of  the  court  as  to  its  being  equitable 
and  conformable  to  the  merits  of  the  case.'*^  There  must  be  circumstances 
rendering  the  enforcement  of  the  contract  contrary  to  equity  and  good  con- 
science."*' 

C.  Interpretation  and  Construction. — In  a  contract  to  pump  out  a  ship 
at  a  certain  compensation  per  day,  the  performance  is  complete  when  it  is  raised, 
and  no  claim  can  be  made  for  unnecessary  services  afterwards  rendered.^^ 

D.  Effect  of  Contract. — A  party  cannot  abandon  his  contract  and  claim 
compensation   as  a  salvor. ^^^ 


embezzle  part  of  the  goods  saved,  he  for- 
feits his  right  to  salvage.  The  Blaireau,  2 
Cranch  240,  2  L.  Ed.  266;  The  Barque 
Island  City,  1  Black  121,  17  L.  Ed.  70. 

Embezzlement  will  not  prejudice  inno- 
cent cosalvors. — The  Barque  Island  City, 
1    Black    121,   17   L.   Ed.   70. 

43.  Claim  arising  upon  express  con- 
tract.— A  claim  for  salvage  may  be 
founded  upon  express  contract,  but  a 
claim  for  services  rendered,  without  re- 
quest of  an  officer  of  the  government,  and 
incidental  to  services  rendered  in  the  sav- 
ing of  private  propertj',  does  not  arise 
upon  any  contract,  express  or  implied, 
with  the  government  of  the  United  States; 
but  is  one  for  unliquidated  damages  in  a 
case  "not  sounding  in  tort."  maintainable 
in  the  court  of  claims,  under  the  Tucker 
act,  and  in  a  court  of  admiralty,  if  the 
United  States  were  amiable.  United  States 
r.  Cornell  Steamboat  Co.,  202  U.  S.  184, 
190.  50  L.  Ed.  987.  See  the  title  COURTS, 
vol.   4,  p.   1030. 

Different  kinds  of  salvage  service. — Sal- 
Aage  services  are  either  (1)  voluntary, 
wherein  the  compensation  is  dependent 
upon  success:  (2)  rendered  under  a  con- 
tract for  a  per  diem  or  per  horam  wage, 
payable  at  all  events;  or  (3)  under  a 
contract  for  a  compensation  payable  only 
in  case  of  success.  The  Elfrida,  172  U.  S. 
186,  192,  43   L.   Ed.  413. 

44.  Effect  of  contract. — The  Camanche, 
8    Wall.    -4  48,    19    L.    Ed.   397. 

Where  on  rendering  services  to  a  vessel 
the  parties  agree  that  if  thej'  cannot  agree 
as  to  the  amount  of  compensation  on  that 
the  matter  be  left  to  arbitration,  it  can- 
not effect  the  question  of  salvage  service. 
The  Excelsior,  123  U.  S.  40,  51,  31  L.  Ed. 
75. 

45.  Contract  to  bar  salvage  claim. — 
The  Camanche,  8  Wall.  448,  19  L.  Ed.  397; 
The  Sabine,  lO;  U.  S.  384,  .'^90,  25  L.  Ed. 
<t82;  The  Excelsior,  123  U.  S.  40,  49,  31 
L.  Ed.  75. 


A  binding  contract  of  that  character  is 
not  proved  by  a  conversation  between  the 
parties  where  no  definite  agreement  was 
reached.  The  Excelsior,  123  U.  S.  40,  50, 
31  L.  Ed.  75. 

46.  The  Tornado,  109  U.  S.  110,  117,  27 
L.  Ed.-  874. 

Courts  will  not  enforce  unreasonable 
contracts. — Post  z'.  Jones,  19  How.  150, 
160,  15  L.  Ed.  618;  The  Elfrida,  172  U.  S. 
186,   194,  43  L.   Ed.  413. 

In  passing  upon  the  question  of  com- 
pulsion, the  fact  that  a  contract  was  made 
at  sea,  or  under  circumstances  demanding 
immediate  action,  is  an  important  consid- 
eration. The  Elfrida,  172  U.  S.  186,  197, 
43   L.   Ed.  413. 

It  would  seem  that  to  impugn  a  salvage 
contract  it  is  not  necessary  that  such  du- 
ress be  shown  as  would  require  a  court  of 
law  to  set  aside  an  ordinary  contract.  The 
Elfrida,  172  U.  S.  186,  197,  43  L.  Ed.  413. 

Presumption  in  favor  of  contract. — The 
Elfrida.   172    U.   S.    186,   197.  43   L.    Ed.   413. 

Unexpected  success  in  completing 
work. — If  when  a  salvage  contract  is  made 
the  price  agreed  to  be  paid  appears  to  be 
just  and  reasonable  in  view  of  the  value 
of  the  property  at  stake,  the  danger  from 
which  it  is  to  be  rescued,  the  risk  to  the 
salvors  and  the  salving  property,  the  time 
and  labor  probably  necessary  to  effect 
the  salvage,  and  the  contingency  of  losing 
all  in  case  of  failure,  this  sum  ought  not 
to  be  reduced  by  an  unexpected  success 
in  accomplishing  the  work,  unless  the 
compensation  for  the  work  actually  done 
be  grossly  exorbitant.  The  Elfrida,  172 
U.   S.   186,  197,  43  L.   Ed.  413. 

47.  The  Elfrida,  172  U.  S.  186,  192,  43 
L.    Ed.   413. 

48.  The  Tornado,  109  U.  S.  110,  116,  27 
L.  Ed.  874.  See  The  Elfrida,  172  U.  S. 
186,  193,  43  L.  Ed.  413. 

49.  Bondies  t'.  Sherwood,  22  How.  214, 
16  L.  Ed.  238;  See  The  Elfrida,  172  U.  S. 
186,   193.  43  L.   Ed.  413. 
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VIII.    Agreements    of   Consortship. 

See  the  title  Admirai<ty,  vol.  1,  p.   139. 

IX.  Amount  Awarded. 

A.  In  General. — There  is  no  positive  rule  which  governs  absolutely  the 
quantum  of  salvage.^^  It  must  be  determined  by  the  principles  of  general  law, 
where  it  is  not  regulated  by  statute,^ ^  and  the  common  usage  of  commercial 
nations,  especially  of  those  whose  subjects  are  interested  in  the  particular  case, 
ought  to  be  regarded.^2 

B.  Object  of  Award. — Compensation  as  salvage  is  given  as  a  reward  for 
perilous  services,  voluntarily  rendered  and  as  an  inducement  to  save  life  and 
property.  It  is  not  merely  pay  for  services  rendered.^-^  Maritime  courts  look 
with  favor  on  claims  of  salvors,^'*  and  as  an  encouragement  to  engage  in  those 
laborious  and  sometimes  dangerous  enterprises,  and  with  a  view  to  withdraw 
every   temptation   to   dishonesty,   a   liberal   compensation   is   allowed.^^ 

C.  Amount  of  Award — 1.  In  General. — The  true  principle  governing  all 
cases  of  salvage  is  adequate  reward,  according  to  the  circumstances  of  the 
case.s''  The  rate  of  salvage  necessarily  depends  upon  the  circumstances  of  each 
particular  case,^'^  though  a  percentage  of  one-half  seems  to  have  been  the  maxi- 
mum and  one-eighth  the  minimum.^^ 

Circumstances  Determining  Compensation. — Courts  of  admiralty  usually 
consider  the  following  circumstances  as  the  main  ingredients  in  determining 
the  amount  of  the  reward  to  be  decreed  for  a  salvage  service:  (1)  The  labor 
expended  by  the  salvors  in  rendering  the  salvage  service.  (2)  The  promptitude, 
skill,  and  energy  displayed  in  rendering  the  service  and  saving  the  property. 
(3)  The  value  of  the  property  employed  by  the  salvors  in  rendering  the  service, 
and  the  danger  to  which  such  property  was  exposed.  (4)  The  risk  incurred  by 
the  salvers  in  securing  the  property  from  the  impending  peril.  (5)  The  value 
of  the  property  saved.  (6)  The  degree  of  danger  from  which  the  property  was 
rescured.^^ 

2.  Risk  Incurred  by  Saevor. — Where  a  vessel  loaded  with  a  very  valuable 


50.  Amount  awarded. — The  Blaireau,  2 
Cranch  240,  267,  2  L-  Ed.  266;  Peisch  v. 
Ware,  4  Cranch  347,  366,  2  L.  Ed.  643. 

Depends  upon  circumstances  of  each 
case.— The  Connemara,  108  U.  S.  352,  27 
L.  Ed.  751;  The  Tornado,  109  U.  S.  110, 
115,  27  L.  Ed.  874;  Post  v.  Jones,  19  How. 
150,  161,  15  L.  Ed.  618;  Irvine  v.  The 
Hesper,  122  U.  S.  256.  265,  30  L.  Ed.  1175. 
See  The  Blaireau,  2  Cranch  240,  257,  2  L. 
Ed.  266.  See  The  Sybil,  4  Wheat.  98,  4 
L.   Ed.  522. 

It  must,  in  every  case,  depend  upon 
peculiar  circumstances,  such  as  peril  in- 
curred, labor  sustained,  value  decreed,  etc., 
all  of  which  must  be  estimated  and 
weighed  by  the  court  that  awards  the  sal- 
vage. The  Adventure,  8  Cranch  221,  228, 
3  L.  Ed.  542. 

Merit  of  salvors. — It  depends  on  the 
merit  of  salvors,  in  estimating  which  a 
variety  of  considerations  have  their  influ- 
ence. Peisch  V.  Ware,  4  Cranch  347,  366, 
2  L.  Ed.  643. 

51.  The  Amelia,  1  Cranch  128,  2  L.  Ed. 
15. 

52.  The  Blaireau,  2  Cranch  240,  267,  2 
L.  Ed.  266. 

53.  The  Black-wall,  10  Wall.  1,  14,  19  L. 
Ed.  870;  The   Sabine,   101  U.  S.  384,  25  L. 


Ed.  982.     See  Cope  v.  Vallette  Dry  Dock 
Co.,  119  U.  S.  625,  628,  30  L.  Ed.  501. 

In  Irvine  v.  The  Hesper,  18  Fed.  Rep. 
698,  it  was  held  that  ^here  there  is  "nei- 
ther risk  of  property,  peril  of  life  or  limb, 
nor  unusual  expense,  nor  gallantry,  cour- 
age or  heroism,"  the  salvage  services  are 
of  the  lowest  grade.  This  case  was  af- 
firmed in  Irvine  v.  The  Hesper,  122  U.  S. 
256,  265,  30  L-  Ed.   1175. 

54.  The  Bello  Corrunes,  6  Wheat.  152, 
173,  5  L.   Ed.   229. 

55.  The  Clarita  &  The  Clara,  23  Wall.  1, 
16,  23  L.  Ed.  146;  The  Blackwall,  10  Wall. 
1.  14,  19  L.   Ed.  870. 

56.  Amount  of  award  in  general. — Post 
V.   Jones,   19   How.   150,   161,   15  L.   Ed.  618. 

57.  Rate  dependent  upon  circum- 
stances.— See  ante,  "In  General,"  VIII,  A. 

58.  The  Adventure.  8  Cranch  221,  228, 
3  L.   Ed.  542. 

One-half. — Peisch  v.  Ware,  4  Cranch 
347,   366,   2  L.    Ed.   643. 

Two-fifths.— The  Blaireau,  2  Cranch  240, 
2   L.    Ed.   266. 

59.  Circumstances  determining  amount. 
—The  Blackwall,  10  Wall.  13,  19  L.  Ed. 
870.  See,  also,  Post  v.  Jones,  19  How. 
150,  161,  15  L.  Ed.  618;  Cope  v.  Val- 
lette Dry  Dock  Co.,  119  U.  S.  625,  628,  30 
L.  Ed.  501. 
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cargo  on  a  voyage  to  a  foreign  port  found  a  ship  utterly  deserted  and  abandoned, 
and  at  great  peril  and  hardship,  brought  the  ship  back  to  port,  one-third  of  the 
gross  value  was  allowed  as  salvage. ^^ 

3.  Value;  of  Property  Saved. — Compensation  for  salvage  services  volun- 
tarily rendered,  cannot  exceed  the  value  of  the  property  saved.^^  But  where 
valuable  property  is  saved  a  liberal   reward   is  often  allowed.^^ 

4.  Salvage  by  Steam  Vessels. — Steam  vessels  are  always  considered  as  en- 
titled to  a  liberal  reward,  not  only  because  the  service  is  usually  rendered  by 
a  costly  instrumentality,  but  because  the  service  is  in  general  rendered  with 
greater  promptitude  and  is  of  a  more  effectual  character.^s 

5.  Tug  Towing  Fire  Engines. — Where  a  tug  towed  fare  engines  to  a  ship 
afire  and  laid  by  until  the  fire  was  extinguished,  one-twentieth  part  of  the  value 
of  property  saved   was  allowed  as  salvage.^-* 

6.  Derelicts. — The  reward  in  derelict  cases  is  governed  by  the  same  prin- 
ciples as  in  other  cases  of  salvage;  the  true  principle  is  adequate  reward,  ac- 
cording to  the  circumstances  of  the  case.^^  ' 

7.  Recapture. — Where  the  amount  of  salvage  on  capture  of  vessel  from  the 
enemy  is  not  regulated  by  statute,  the  court  is  to  decide,  on  a  just  estimate 
of  the  danger  from  which  the  recaptured  was  saved,  and  of  the  risk  attending 
the  retaking  of  the  vessel,  what  is  a  reasonable  salvage.^^  Statutes  have  been 
passed  regulating  the  amount  payable  on  recapture.*^^ 

Vessel  in  Possession  of  Rebellious  Slaves.— Where  slaves  on  a  ship  took 
possession  and  a  war  vessel  took  the  ship  into  port,  one-third  the  value  of  the 
ship  and  cargo  was  allowed  as  salvage. ^^ 

D.  Compromise  and  Settlement  by  Master. — A  contract  of  the  master 
of  a  vessel  in  relation  to  the  granting  of  salvage  to  be  paid  salvors  will  be 
binding  on  the  owners  when  he  is  unable  to  consult  them  or  their  agents  with- 
out inconvenient  and  injurious  delay;  but  it  must  appear  to  have  been  bona 
fide,   and   such   as   a   discreet  owner,   placed   in   the   same   circumstances,   would 


60.  The  Mary  Ford,  3  Dall.  188,  191, 
198,  1  L.  Ed.  163. 

61.  The  Sabine,  101  U.  S.  384,  390,  25  L. 
Ed.  982. 

62.  Valuable  property  saved — Three 
per  cent  allowed. — Where  a  vessel  with  a 
valuable  cargo  stranded  in  Mobile  Bay, 
and  after  fruitless  efforts  to  save  her, 
pilots  of  the  harbor  of  Mobile,  acting  as 
salvors  and  not  as  pilots,  two  days  after 
she  was  stranded,  and  while  not  in  great 
peril,  succeeded;  and  she  was  brought  up 
to  the  city  by  them,  towed  by  their  pilot 
boat,  assisted  by  a  steamboat  employed  by 
them,  it  was  held  that  an  allowance  of 
one-third  of  the  appraised  value  of  the 
vessel  and  cargo  as  salvage  war",  not,  un- 
der the  circumstances  of  the  case,  unrea- 
sonable. The  Hope,  10  Pet.  108,  9  L.  Ed. 
363. 

Three  and  one-half  per  cent. — Where 
property  worth  $160,000  was  saved  at 
some  risk  and  peril,  it  was  held  that  an 
allowance  of  3l4  per  cent  was  not  ex- 
cessive. The  Excelsior,  123  U.  S.  40,  51, 
31  L.  Ed.  75. 

63.  The  Blackwall,  10  Wall.  1,  13,  19 
L.  Ed.  870. 

64.  The  Blackwall,  10  Wall.  1,  19  L.  Ed. 
870. 

65.  Post  V.  Jones,  19  How.  150,  161,  15 
L.  Ed.  618. 

"No    valid    reason    can    be    assigned    for 


fixing  the  reward  for  salving  derelict  prop- 
erty at  'not  more  than  a  half  or  less  than 
a  third  of  the  property  saved.'  "  Post  v. 
Jones.  19  How.  150,  15  L.  Ed.  618. 

In  a  case  of  derelict  where  the  property 
salved  was  transported  by  the  salvors 
from  Behring's  Straits  to  the  Sandwich 
Islands,  and  thence  to  New  York,  salvage 
service  being  complete  when  the  prop- 
erty was  brought  to  a  port  of  safety,  the 
court  allowed  the  salvors  the  one-half  for 
this  service,  and  also  freight  on  the  other 
moiety  from  the  Sandwich  Islands  to  New 
York.  Post  V.  Jones,  19  How.  150,  15  L 
Ed.   618. 

66.  Recapture — Reasonable  amount  al- 
lowed.—The  Amelia,  1  Cranch  1,  44,  2  L 
Ed.  15.     _ 

Excessive  award  on  recapture. — Where 
arbitrators  awarded  the  value  of  vessels 
cantured  to  the  captors  as  prize,  and  in 
addition  forty  per  cent  of  that  value  for 
salvage,  they  violated  law  and  practice. 
United  States  v.  Farragut,  22  Wall.  406. 
408,  22   L.   Ed.   879. 

67.  Salvage  allowed  under  act  of  March 
2.  1799.— The  Eliza,  4  Dall.  37,  42,  1  L.  Ed. 
731;  The  Amelia,  1  Cranch  1,  43,  2  L.  Ed. 
15. 

Act  of  March  3,  1800.— The  Adeline,  9 
Cranch  244,  3  L-  Ed.  719. 

68.  The  Amistad,  15  Pet.  518,  589,  597, 
10  L.  Ed.  826. 


1072 


SALVAGE. 


probably  have   made/''' 

E.  Arbitration. — Where  a  master  is  unable  to  consult  his  owners  or  their 
agents  without  an  inconvenient  and  injurious  delay,  he  may  refer  the  question 
of  salvage  to  arbitrators,  and  it  will  be  binding  on  the  owners;  but  the  pro- 
ceeding must  be   fair  and  the  referees   worthy  of  trust."" 

X.    Apportionment. 

Owners  of  Ship. — Under  ordinary  circumstances  the  owners  of  the  ship 
which  rendered  the  service  are  allowed  one-third  of  the  amount  awarded  as 
salvage  compensation,'^^  but  they  are  sometimes  allowed  much  more  where  the 
salvage  service  was  of  a  character  to  expose  the  ship  to  peculiar  danger,  es- 
pecially if  she  was  a  steamer  of  large  size  and  of  great  value.'^^ 

Crew  of  Vessel. — The  established  rule  is  to  allow  the  crew  two-thirds  of 
the  salvage  awarded.'^ 

XI.    Lien   for   Salvage    Services. 

In  General. — Salvage  services  ordinarily  import  a  lien  of  the  very  highest 
rank."-* 

XII.    Procedure. 
A.    Right    of   Action. — Salvors,   under   the   maritime   law,   have   a   lien   upon 


69.  The  Xorth  Carolina,  15  Pet.  40,  10 
L.   Ed.  653. 

"The  American  and  English  courts  are 
in  entire  accord  in  holding  that  a  salvage 
contract  which  the  master  has  been  cor- 
ruptly or  recklessly  induced  to  sign  will 
be  wholly  disregarded."  The  Elfrida,  172 
U.    S.   186,    194,   43   L.   Ed.   413. 

70.  Arbitration. — The  North  Carolina, 
15    Pet.   40,   10  L.   Ed.   653. 

Fraudulent  proceedings. — The  master  of 
a  vessel  which  had  struck  upon  .one  of  the 
Florida  reefs  was  improperly,  if  not  cor- 
ruptly, induced  to  refer  the  amount  of 
salvage  to  the  arbitrament  of  two  men, 
who  awarded  thirty-five  per  cent  of  the 
vessel  and  cargo.  It  was  held  that  under 
the  circumstances  the  master  had  no  au- 
thority to  bind  his  owners  by  the  settle- 
ment, and  they  were  not  bound  by  it.  The 
North  Carolina,  15  Pet.  40,  10  L.  Ed.  653; 
The  Elfrida,  172  U.  S.  186,  193,  43  V.  Ed. 
413. 

71.  The  Blaireau,  2  Cranch  240,  2  L. 
Ed.  266;  The  Camanche,  8  Wall.  448.  473, 
19  L.  Ed.  397.  See  The  Barque  Island 
Citv,  1   Black  121,  129,  17  L.   Ed.  70. 

72.  The  Camanche,  8  Wall.  448,  473,  19 
L.  Ed.  397.  See,  also.  The  Barque  Island 
City,  1   Black   121.   129,   17  L.    Ed.   70. 

73.  Amount  awarded  crew. — "It  has 
been  contended  here  that  the  court,  in  ap- 
portioning the  salvage  allowed  to  the 
Westernport  as  between  the  owners  of 
the  boat  and  the  crew,  should  not  have 
followed  the  established  rule  of  giving 
but  one-third  to  the  ship,  and  two-thirds 
to  the  crew;  that  it  is  the  power  of  steam, 
which  is  the  chief  agent  in  the  rescue,  and 
the  danger,  if  any,  is  to  the  boat  and  cargo, 
and  the  enterprise  and  perils  of  the  crew 
comparatively  unimportant.  We  admit 
that  there  may  be  cases  in  which  a  court 
might  be  justified  in  not  adhering  rigidly 
to  the  rule;   but   in   this   case   the   question 


was  not  properly  raised  by  the  pleadings 
or  evidence,  so  as  to  justify  the  court  in 
departing  from  it."  The  Barque  Island 
City,  1  Black  121,  129,  17  L.  Ed.  70. 

74.  The  Resolute,  168  U.  S.  437,  441,  42 
L.   Ed.   533. 

Lien  exists  independent  of  possession. — 
For  salvage  services,  if  voluntarily  ren- 
dered, the  salvors  have  a  maritime  lien 
on  the  property  saved  independent  of  pos- 
session, and  which  continues  until  the 
compensation  is  paid,  so  long  as  the  prop- 
erty remains  in  specie.  The  Sabine,  101 
U.   S.  384.  390.  25   L.   Ed.   982. 

Property  of  the  United  States. — Per- 
sonal property  of  the  United  States  on 
board  of  a  vessel,  for  transportation  from 
one  point  to  another,  .ip  liable  to  a  lien  for 
salvage  services  rendered  in  saving  the 
property.  The  Davis,  10  Wall.  15,  19  L. 
Ed.  875;  The  Sabine,  101  U.  S.  384,  386, 
25  L.  Ed.  982. 

Enforcement  of  liens  on  United  States 
property. — Such  liens  cannot  be  enforced 
by  the  courts  by  a  suit  against  the  United 
States;  nor  by  a  proceeding  in  rem  when 
the  possession  of  the  propertj^  can  only  be 
had  by  taking  it  out  of  the  actual  posses- 
sion of  the  officers  or  agents  of  the  gov- 
ernment charged  therewith.  It  may  be 
enforced  by  a  proceeding  in  rem  where 
the  process  of  the  court  can  be  enforced 
without  disturbing  the  possession  of  the 
government,  which,  being  thus  compelled 
to  appear  in  the  court  to  assert  its  claims, 
must  discharge  the  lien  before  the  prop- 
erty will  be  delivered  to  it.  The  Davis,  10 
Wall.  15,  19  L.  Ed.  875. 

Where  cotton  belonging  to  the  United 
States  was  delivered  to  the  master  of  a 
vessel,  and  he  contracted  to  deliver  it  to 
the  agent  of  the  United  States  at  its  des- 
tination, and  on  arrival  of  vessel,  and  be- 
fore delivery  of  cotton  the  vessel  and 
cargo  were  libelled  for  salvage  on  account 


SALVAGE. 


1073 


the  property  saved,   which  enables   them  to  maintain  a  suit  in  rem  against  the 
ship  or  cargo,  or  both  where  both  are  saved  in  whole  or  in  partJ^ 

B.  Form  of  Remedy. — Suits  for  salvage  may  be  in  rem  against  the  prop- 
erty saved  or  the  proceeds  thereof,"*^  or  in  personam  against  the  party  at  whose 
request  and  for  whose  benefit  the  salvage  service  was  performed/"  Salvors 
cannot,  however,  in  the  same  libel  proceed  in  rem  against  a  vessel  and  in  per- 
sonam  against  the  consignees  of  her  cargo."^ 

Property  Destroyed  or  Removed  to  Bar  Remedy. — Where  property 
saved  is  destroyed  without  fault  of  salvors  or  removed  to  defeat  their  remedy, 
they  may  proceed  in  personam  against  the  owners."^ 

Remedy  in  Personam  Not  Confined  to  Legal  Owners. — The  remedy  in 
personam  is  not  confined  to  the  legal  owner  of  the  property  saved,  but  extends 
to  one  who  has  a  direct  pecuniary  interest  in  such  property. '^^ 

C.  Jurisdiction  and  Venue. — As  to  jurisdiction  of  admiralty  courts  to  en- 
tertain claims  for  salvage  either  by  proceedings  in  rem  or  in  personam,  and  in- 
cidentally to  dispose  of  the  residue  of  property  after  allowance  of  salvage,  see 
the  title  Admiralty,  vol.  1,  p.  151.  As  to  admiralty  jurisdiction  where  salvage 
services  are  performed  partly  on  tidewaters  and  on  shore,  see  the  title  Ad- 
miralty, vol.  1,  p.  138,  n.  61. 

Exclusive  Jurisdiction  of  Admiralty  Court. — Where  the  question  involved 
is  the  salvage  of  a  vessel  which  has  been  stranded  on  a  reef  in  the  ocean,  and 
the  points  in  controversy  are  whether  salvage  is  due,  and  if  due  how  much,  the 
admiralty  is  the  only  court  in  which  such  questions  can  be  tried. ^^ 

D.  Parties. — All  Need  Not  Sue. — A  suit  for  salvage  cannot  be  abated  on 
the  objection  of  claimants  that  others  as  well  as  the  libellants  are  entitled  to  share 
in  the  compensation.  The  remedy  of  such  others  is  to  become  parties  to  the 
suit,  or  to  make  a  claim  against  the  proceeds,  if  any,  in  the  registry  of  the 
court.^2 


of  meritorious  service  rendered  and  taken 
possession  of  by  the  marshal,  the  posses- 
sions of  the  master  of  the  vessel  was  not 
the  possession  of  the  United  States,  and 
under  the  circumstances  it  was  the  duty 
of  the  court  to  enforce  the  lien  of  the  li- 
bellants for  the  salvage  before  it  restored 
the  cotton  to  the  custody  of  the  officers 
of  the  government.  The  Davis,  10  Wall. 
1.5,  21,  19  L.  Ed.  875. 

75.  Right  of  action.— The  Sabine.  101 
V.   S.  384,   .^86,   2.5    L.    Ed.   982. 

76.  Suit  in  rem  against  the  ship  or  cargo 
is  the  remedy  usually  pursued.  The 
Sabine,  101  U.  S.  384,  386,  25  L.  Ed.  982, 
citing  The  Blackwall,  10  Wall.  1,  12,  19  L. 
Ed.   870. 

77.  The  Sabine,  101  U.  S.  384,  386,  25 
L.  Ed.  982. 

Parties  engaged  to  rescue  ship  in  dis- 
tress.—Where  men  are  engaged  to  go  out 
to  a  ship  in  distress  the  proper  remedy 
for  such  service  is  an  action  in  personam, 
as  provided  in  the  last  clause  of  the  admi- 
ralty rule  prescribing  the  mode  of  proce- 
dure to  recover  salvage  compensation. 
The  Sabine,  101  U.  S.  384,  390,  25  L.  Ed. 
982. 

Persons  sent  out  by  owners  or  in- 
surers.—The  Sabine,  101  U.  S.  384,  387,  25 
L.   Ed.  983. 

Property  saved  of  intangible  nature.^ 
"The  fact,  however,  that  the  property 
saved  is  not  within  the  physical  posses- 
sion of  the  court,  but  is  of  an  intangible 

10  U  S  Enc— fiS 


nature,  like  freight  or  customs  dues,  does 
not  prevent  the  maintenance  of  a  libel  in 
personam  against  the  owner.  Indeed, 
General  Admiralty  Rule  No.  19  provides 
that  'in  all  suits  for  salvage  the  suit  may 
be  in  rem  *  *  *  or  in  personam  against 
the  party  at  whose  request  and  for  whose 
benefit  the  salvage  services  have  been  per- 
formed.' In  the  case  of  freight  the  prac- 
tice is  to  require  its  payment  into  court. 
The  Leo,  Lush.  444."  United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  184,  190, 
50  L.   Ed.  987. 

78.  Cannot  proceed  both  in  rem  and 
personam. — The  Sabine,  101  U.  S.  384,  25 
L.  Ed.  982;  United  States  v.  Cornell 
Steamboat  Co.,  202  U.  S.  184,  193,  50  L. 
Ed.  987.  See,  also,  Bondies  v.  Sherwood, 
22  How.  214,  16  L.  Ed.  238.  See  the  title 
ADMIRALTY,  vol.  1.  p.  159. 

Two  modes  of  proceeding  cannot  be 
joined  in  same  libel. — The  Sabine,  101 
U.   S.   384,   3SS,   25   L.    Ed.   982. 

79.  The  Sabine,  101  U.  S.  384,  390,  25 
L.   Ed.  982. 

80.  United  States  v.  Cornell  Steamboat 
Co.,  202  U.  S.  184,  193,  50  L.   Ed.  987. 

81.  The  North  Carolina,  15  Pet.  40,  10 
L.  Ed.  653. 

82.  All  need  not  sue. — The  Camanche, 
S  Wall.  448,  19  L.   Ed.  397. 

Parties  may  be  admitted  by  petition. — 
Where  salvage  services  are  rendered  by 
more  than  one  set  of  salvors,  the  second, 
if  they  do  not  join  with  the  first  set,  may 
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Libel  May  Be  Filed  in  Name  of  Owner  or  Master. — A  libel  for  salvage 
may  be  filed  in  the  name  of  the  master  and  owners  of  the  salving  vessel,  although 
the  master  may  make  no  claim  in  his  own  behalf,  but,  contrariwise,  may  dis- 
claim.^^ 

Neglect  or  Refusal  of  One  Set  of  Salvors  to  Prosecute  Claim. — Salvors 
are  not  deprived  of  a  remedy  because  another  set  of  salvors  neglect  or  refuse 
to  join  in  the  suit,  nor  will  such  neglect  or  refusal  benefit  the  libellants  by  giv- 
ing them  any  claim  to  a  larger  compensation,  as  the  nonprosecution  by  one  set 
of  salvors  enures,  not  to  the  libellants  prosecuting  the  claim,  but  to  the  owners 
of  the  property  saved. ^^ 

Right  of  Intervention. — All  persons  interested  in  a  salvage  suit  may  appear, 
on  the  return  of  the  monition,  and  become  parties  to  the  suit,  or,  by  some  proper 
proceeding,  have  their  rights  adjudicated ;  and  in  many  cases,  even  after  the 
decree  upon  the  merits  is  pronounced,  they  may  appear  at  any  time  before  the 
fund  is  distributed  and  claim  any  interest  they  may  have  in  the  proceeds  of  the 
property  libelled,  if  any,  in  the  registry  of  the  court.^^ 

Suit  in  Personam  against  Legal  Owner  and  Party  Having  Direct  Pe- 
cuniary Interest. — See   ante.   "Form   of   Action."   XII,   B. 

E.  Pleading — 1.  Libel. — It  may  be  fit  and  proper  that  the  libel  should  dis- 
tinctly allege  and  claim  salvage,  but  it  does  not  seem  to  be  indispensable.^^ 

2.  Answer. — Defenses  in  salvage  suits,  as  well  as  in  other  suits  in  admiralty, 
must  be  set  up  in  the  answer,  and  if  not,  and  the  services  proved  were  salvage 
services,  the  libellants  must  prevail.^" 

F.  Disposition  of  Proceeds  of  Sale. — As  to  supplemental  proceedings  to 
subject  proceeds  of  sale,  for  salvage  services,  see  the  title  Admiralty,  vol.  1, 
p.   180. 

G.  Review. — See  the  title  Admiralty,  vol.  1,  p.  182. 

SAME.— See  note  1. 

SAME  INVENTION. — As  to  reissue  of  patent  for  same  invention,  see  the 
title  Patents,  vol.  9,  p.  235. 

SAME  OFFENSE. — See  the  title  Autrefois,  Acquit  and  Convict,  vol.  2, 
p.  751. 

SAMPLES. — As  to  sufficiency  of  examination  of  samples  by  appraisers,  see 
the  title  Revenue  Laws,  ante,  p.  914.     See,  also,  the  title  Sales,  ante,  p.  1022. 

proceed  against  the  proceeds,  or  they  may,  .5.52,  588,  45   L.   Ed.  314,  where  the  case  is 

pending  the  proceeding  in  the   suit,   apply  distinguished. 

to    the    court   by   petition   to   be   admitted  gS.     Right     of     intervention. — The     Ca- 

as   parties    to   the   original   libel.      The   Sa-  manche,   8   Wall.   448,   476,    19   L.    Ed.   397. 

bine,  101  U.   S.  384.  387,  25  L.   Ed.  982.  See   The    Blackwall,   10   Wall.   1,   12,   19   L. 

83.  The  Blackwall,  10  Wall.  1,  19  L.  Ed.  Ed.   870. 

870.     See  The  Canianche.  8  Wall.  448,  476,  gg_     ^j^^  Adeline,  9  Cranch  244,  284,  3  L. 

19   L.    Ed.   397.  Ed    719 

84.  Neglect    or    refusal    of     salvors     to  r,„      n^u     n  u      o  wt  n    <.c    ht-    iq 

^   ^  1   •  Ti      -Di     1.    .,11    in  \\i-2\\  87.     The  Camanche,  8  Wall.  448,  47^  19 

prosecute  claim. — The  Blackwall,  10  Wall.  "  > 

1,  12,  19  L.  Ed.  870.                     ^^^„^„„    t„  Waiver   of   Defense.— The   Camanche,   8 

Failure  of  municipal  fire  company  to  '  ,  ^, 
bring  suit.-Where  a  tug  towing,  under  ^^  all.  448,  19  L-  Ed.  397 
the  direction  of  the  fire  department  of  a  1-  Same  condition.— Molasses  barrels  ex- 
city,  fire  engines  commonly  used  on  land,  ported  empty,  when  new.  and  brought  back 
from  a  wharf,  into  a  harbor  where  a  vessel  filled  are  not  in  the  same  condition  as 
is  on  fire,  and  laying  alongside  of  the  when  exported.  See  the  title  REVEMUh 
burning    vessel    while    the    engines    throw  LAWS,  ante,  p.   900.    , 

water  upon  her,  the  fire  being  success-  Same  parties  including  heirs  or  assigns, 
fully  extinguished,  the  owners  of  the  tug  —In  a  statute  requiring  two  concurring 
will  not  be  deprived  of  salvage  because  verdicts  and  judgments  thereon  in  a  com- 
the  representatives  of  the  fire  department  mon-law  ejectment  between  the  same 
have  not  made  a  claim  as  cosalvers.  The  parties,  upon  the  same  title,  to  be  con- 
court  expressed  no  opinion  as  to  whether  elusive  of  title,  the  words,  "the  same  par- 
the  fire  department  would  be  entitled  to  ties"  include  their  heirs  or  assigns, 
salvage  reward.  The  Blackwall,  10  Wall.  Britton  v.  Thornton,  112  U.  S.  526.  535,  2S 
1  19  L.  Ed.  870.  See  dissenting  opinion  L.  Ed.  816.  See  the  title  RES  ADJUDI- 
in  Workman  v.  New  York  Citv.  179  U.  S.  CATA.  ante.  p.  729. 
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SATISFACTION  AND  DISCHARGE.— See,  generally,  the  title  Payme^nt, 
vol.  9,  p.  319.  See,  also,  the  various  particular  titles  such  as  Executions,  vol. 
5,  p.  115;  Judgments  and  Decrees,  vol.  7,  p.  602;  Mortgages  and  Deeds  oP 
Trust,  vol.  8,  p.  485. 

SAUCE.— See  the  title  Revenue  Laws,  vol.  10,  p.  889. 

SAVINGS  BANK.— See  the  title  Banks  and  Banking,  vol.  3,  p.  7. 

SCALING  LOGS.— See  the  title  Logs  and  Logging,  vol.  7,  p.  1059. 
,     SCANDAL. — See  the  title  Equity,  vol.   5,  p.  851.     As  to  scandal  and  im- 
pertinence in  briefs  on  appeal,  see  the  title  Appeae  and  Error,  vol.  2,  p.  273. 

SCHEDULE. — See  the  titles  Assignments  egr  Benefit  oe  Creditors,  vol. 
2,  p.  609;    Bankruptcy,  vol.  2,  p.  847:    Revenue  Laws.  ante.  p.  883. 

SCHOOL  AND  UNIVERSITY  GRANTS  AND  RESERVATIONS.— See 
the  title  Public  Lands,  ante,  p.  214. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

CROSS   REFERENCES. 

See  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Municipal  Cor- 
porations, vol.  8,  p.  546;  Municipal,  County,  State  and  Federal  Secu- 
rities, vol.  8,  p.  650;    Public  Lands,  ante,  p.  1. 

Separate  Schools  May  Be  Maintained. — Separate  schools  for  colored  and 
for  white  children  may  be  maintained.^ 

School  Districts — Statutory  Provisions. — The  language  of  the  Nebraska 
statute  makes  school  districts  corporations  in  the  fullest  sense  of  the  word. 2 

School  privileges  are  usually  conferred  by  statute,  and,  as  such,  are  subject 
to  such  regulations  as  the  legislature  may  prescribe,  and  the  statutes  generally 
provide  for  equal  school  advantages  for  all  children,  classifying  the  scholars  as 
the  legislature  in  its  wisdom  may  direct  or  authorize.^ 

Authority  of  Township  School  Trustee. — A  township  trustee  cannot  con- 
tract a  debt  for  school  supplies  unless  supplies  suitable  and  reasonably  necessary 
for  the  township  have  been  actually  delivered  to,  and  accepted  by,  the  township.^ 

School  Funds — Power  of  State  to  Raise. — The  state  has  a  right  to  raise 
funds  from  different  sources,  according  to  its  discretion  and  apply  them  for 
the  purposes  of  education  throughout  the  state.^ 

School  Lands  and  Property— General  Rule  Established  by  Land  De- 
partment.^See  the  title  Public  Lands,  ante,  p.  214,  et  seq. 

Board  of  Trustees.— The  board  of  trustees  of  colored  schools  in  the  Dis- 
trict of  Columbia  has  been  abolished,  and  a  new  board  organized  to  take  charge 
of  all  the  public  schools,  whether  of  white  or  colored  children.  But  when  the 
original  board  existed  it  was  the  agent  of  the  district  for  the  purposes  intrusted 
to  it,  and  could  bind  the  district  for  the  services  rendered.^ 

SCIENTER.— See  the  titles  Evidence,  vol.  5,  p.  1018;  Fraud  and  Deceit 
vol.  6,  p.  399. 

1.  Hall  V.  DeCuir,  95  U.  S.  485,  505,  24  4.  Indiana  v.  Glover,  155  U  S  513  519 
L.  Ed.  547.                                                                          39  L.  Ed.  243. 

But    directors    of   schools   in    Iowa   have  5.     Springfield  Tp.  v.  Quick,  22  How.  56, 

no  discretion  under  the  existing  law  of  the  16  L.  Ed.  256. 

state   to   deny  a   youth   of  proper  age   ad-  6.     Power   of  board   of   trustees   of   col- 
mission    to    any    particular    school    on    ac-  ored    schools    in    District    of    Columbia.— 
count    of    nationality,    color,    or    religion.  District    of   Columbia    v.    Cluss     103    U     S 
Hall  V.  DeCuir,  95  U.  S.  485,  505,  24  L.  Ed.  705,  706,  26  L.   Ed.  455. 
547.  In    1870,    the    board    of    trustees    of   col- 

2.  School  District  v.  Insurance  Co.,  103  ored  schools  for  the  District  of  Columbia 
U.  S.  707,  708,  26  L.   Ed.  601.  had    authority   to    employ   an    architect    to 

Special   act   mferrmg   corporate   powers  prepare  the  plans  and  specifications  for  a 

— Nebraska   constitutional   provision. — Sec  school  house  in  Washington,  and  superin- 

School    District   z:    Insurance    Co.,    103    U.  tend    its    construction,    and    could,    as    the 

S.  707,  26  L.  Ed.  601.  agent   of   the   district,   bind   it   to   pay   him 

3.  Hall  V.  DeCuir,  95  U.  S.  485,  505,  24  for  his  services.  District  of  Columbia  v 
L.  Ed.  547.  Cluss,  103  U.  S.  705,  26  L.  Ed.  455. 
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CROSS   REFERENCES. 

See  the  title  Executions,  vol.  6,  p.  84. 

As  to  personal  representative's  right  to  revive  suit,  see  the  title  Abatement, 
Revival  and  Survival,  vol.  1,  p.  43.  As  to  causes  of  action  which  survive, 
dependent  on  substance,  see  the  title  Abatement,  Revival  and  Survival,  vol. 
1,  p.  21.  As  to  death  of  party  against  whom  action  may  be  revived,  see  the 
title  Abatement,  Revival  and  Survival,  vol.  1,  p.  44.  As  to  who  may  revive 
action  on  death  of  party,  see  the  title  Abatement,  Revival  and  Survival, 
vol.  1,  p.  43.  As  to  scire  facias  creating  a  new  right,  see  the  title  Actions,  vol. 
1,  p.  98,  n.  4.  As  to  scire  facias  a  continuance  ot  former  suit,  see  the  title  Ac- 
tions, vol.  1,  p.  98,  n.  4.  As  to  scire  facias  being  in  the  nature  of  an  action, 
see  the  title  Actions,  vol.  1,  p.  98,  n.  4.  As  to  amendment  of  scire  facias,  see 
the  title  Bail  and  Recognizance,  vol.  2,  p.  771.  As  to  surrendering  of  prin- 
cipal in  Ohio  before  return  of  scire  facias  executed,  or  "nihil"  against  the  bail, 
see  the  title  Bail  and  Recognizance,  vol.  2,  p.  770,  n.  27.  As  to  motion  to 
enter  exoneration  as  defense  to  scire  facias,  see  the  title  Bail  and  Recog- 
nizance, vol.  2,  p.  772.  As  to  scire  facias  upon  judgment  a  continuance  of 
former  suit,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  771,  n.  30.  As  to 
scire  facias  upon  recognizance  in  which  judgment  of  circuit  court  of  appeals 
is  made  final,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  780.  As  to  how 
far  a  writ  of  scire  facias  upon  a  recognizance  should  be  considered  a  civil  action, 
see  the  title  Bail  and  Recognizance,  vol.  2,  p.  779,  n.  66.  As  to  scire  facias 
arising  from  criminal  laws,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  780, 
n.  67.  As  to  lien  of  judgment  in  action  of  scire  facias,  see  the  title  Bail  and 
Recognizance,  vol.  2,  p.  772.  As  to  necessity  of  following  state  procedure  in 
scire  facias,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  780,  n.  71.  As  to 
scire  facias  upon  recognizance  being  a  civil  action,  see  the  title  Bail  and  Re- 
cognizance, vol.  2,  p.  779,  n.  66.  As  to  scire  facias  upon  a  recognizance  aris- 
ing from  criminal  laws,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  780, 
n.  67.  As  to  judgment  on  scire  facias  issued  against  special  bail,  see  the  title 
Bail  and  Recognizance,  vol.  2,  p.  772,  n.  37.  As  to  clerk's  right  to  docket  and 
index  fee  in  cas,'.  of  scire  facias,  sec  the  title  ClErks  of  Court,  vol.  3,  p.  858, 
n.  59.  As  to  scire  facias  on  a  judgment  against  a  corporation  which  has  ceased 
to  exist,  see  the  title  Corporations,  vol.  4,  p.  796,  n.  3.  As  to  effect  of  scire 
facias  on  judginent  before  charter  of  corporation  was  annulled,  see  the  title 
Corporations,  vol.  4,  p.  796,  n.  3.  As  to  enforcement  of  judgment  rule  for 
decision  for  the  courts  of  the  United  States,  see  the  title  Courts,  vol.  4,  p.  1092, 
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n.  89.  As  to  doctrine  in  Pennsylvania  for  taking  depositions  before  return  day 
of  scire  facias,  notice  given,  see  the  title  Depositions,  vol.  5,  p.  325,  n.  22. 
Where  administrator  is  limited  to  plead  what  intestate  could  have  pleaded,  see 
the  title  Executors  and  Administrators,  vol.  6,  p.  181.  As  to  judgment  re- 
vived after  death  of  party,  and  execution  issued  without  notice,  see  the  title 
Executions,  vol.  6,  p.  104,  n.  48.  As  to  judgment  entered  after  death,  execu- 
tion without  scire  facias,  see  the  title  Executions,  vol.  6,  p.  104,  n.  48.  As  to 
writ  against  king's  debtors,  see  the  title  Executions,  vol.  6,  p.  104,  n.  48.  As 
to  scire  facias  used  to  make  third  persons  parties  to  judgment  or  recognizance, 
see  the  title  Executions,  vol.  6,  p.  105.  As  to  death  of  defendant  before  the 
tests  of  an  execution,  use  of  scire  facias,  see  the  title  Executions,  vol.  6,  p.  105. 
As  to  judgment  against  several  defendants — death  of  one — use  of  scire  facias, 
see  the  title  Executions,  vol.  6,  p.  105.  As  to  sale  of  lands  without  notice  or 
scire  facias,  by  statute  of  Illinois,  see  the  title  Executions,  vol.  6,  p.  106.  As 
to  revival  of  judgment  not  essential  to  right  of  action  thereon,  see  the  title 
Judgments  and  Decrees,  vol.  7,  p.  610.  As  to  abatement  and  revival,  see  the 
title  Mandamus,  vol.  8,  p.  40,  n.  3.  As  to  enforcing  mechanic's  lien  by  scire 
facias,  see  the  title  Mechanics'  LiEns,  vol.  8,  p.  337,  n.  33.  As  to  ancient  and 
modern  mode  of  annulling  patents,  see  the  title  Patents,  vol.  9,  p.  315.  As  to 
failure  of  one  to  plead  matter  in  bar,  and  afterwards  plead  it  in  another  action 
founded  on  original  judgment  or  in  scire  facias,  see  the  title  Res  Ad  judicata, 
ante,  p.  729.  As  to  judgment  for  defendant  on  set-off.  laying  foundation  for 
scire  facias,  see  the  title  Set-Off,  Recoupment  and  Counterclaim.  As  to 
demurrer  to  scire  facias  raising  question  of  law,  see  the  title  Demurrers,  vol. 
5,  p.  297,  n.  20.  As  to  scire  facias  substituted  by  thirty-day  rule  in  South  Caro- 
lina, see  the  title  Executions,  vol.  6,  p.  106,  n.  53. 

I.   Definition. 

The  writ  of  scire  facias  quare  executio  non  is  defined  to  be  a  writ  issued  out 
of  the  court  wherein  a  judgment  has  been  entered,  reciting  such  judgment,  sug- 
gesting the  grounds  requisite  to  entitle  plaintiff  to  execution,  and  requiring  the 
defendant  to  make  known  the  reason,  if  any  there  be,  why  such  execution  should 
not  issue.  ^ 

II.   Nature  and  Purpose  of  Writ. 

A  scire  facias  is  a  judicial  writ  used  to  enforce  the  execution  of  some  matter 
of  record  on  which  it  is  usually  founded ;  but  though  a  judicial  writ,  or  writ  of 
execution,  it  is  so  far  original  that  the  defendant  may  plead  to  it.  As  it  dis- 
closes the  facts  on  which  it  is  founded,  and  requires  an  answer  from  the  de- 
fendant, it  is  in  the  nature  of  a  declaration,  and  the  plea  is  properly  to  the 
writ. 2  A  suit  on  a  recognizance  of  bail  in  an  original  proceeding;  a  scire  facias 
upon  a  judgment  is,  to  some  purposes,  only  a  continuation  of  the  former  suit; 
but  an  action  of  debt  on  a  judgment  is  an  original  suit.^     Scire  facias  and  action 

1.  Brown  v.  Wygant,  163  U.  S.  618,  ment,  although  in  all  cases  it  is  in  the 
623,  41  L.  Ed.  284.  nature  of  an  execution,  as  defendant  may 

2.  Winder  v.  Caldwell,  14  How.  434,  plead  any  matter  in  bar  of  execution,  as 
443,  14  L.   Ed.  487.  for   instance,   a   denial   of   the   existence   of 

Ancient    mode    of     rescinding    patent. —  the  record  or  a  subsequent  satisfaction  or 

As  to  ancient  mode  of  vacating  or  rescind-  discharge.     Foster  on  Scire  Facias,  13,  and 

ing  a   patent    by   scire    facias,    see    United  cases  cited:     Tidd's   Practice   1090;   2   Sel- 

States  V.  American  Bell  Tel.  Co.,  128  U.  S.  Ion's   Practice   275.     Owens  v    Henry,  161 

315,  368,  32  L.  Ed.  450.  U.   S.   642.   645,  40   L.   Ed.   837. 

A  scire  facias  is  an  action  to  which  the  3.     Original    or    continuation    of    former 

defendant    may    plead    any    legal    defense.  suit. — Davis   v.    Packard,    7    Pet.   276,   8    L. 

Dickson   v.    Wilkinson,   3    How.    57,   61,    11  Ed.    684. 

L.  Ed.  491.  A   scire   facias   upon   a   recognizance,   or 

In  nature  of  execution.— Ordinarily  the  to  annul  a  patent,  or  for  other  similar  pur- 
writ  of  scire  facias  to  revive  a  judgment  poses,  is  as  much  an  original  cause  as  an 
is  a  judicial  writ  to  continue  the  effect  of  action  of  debt  upon  a  recognizance,  or  a 
and   have    execution    of    the    former  judg-  bill  in  equity  to  annul  a  patent.     Winder 
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are  considered  as  equivalent.-*  The  writ  of  scire  facias  has  been,  among  other 
things,  customarily  used  to  obtain  execution  on  a  judgment  which  has  become 
dormant.  At  common  law  it  lay  in  real  actions  and  on  a  wr.it  of  annuity,  if  the 
plaintiff  did  not  take  out  execution  within  a  year  and  a  day,  and  it  was  given, 
under  the  same  circumstances,  in  personal  actions,  by  the  statute  of  Second 
Westminster,  13  Edw.  I,  St.  1,  c.  45,  before  which  act,  the  plaintiflf  was  put  to 
a  new  action  of  his  judgment.^ 

III.   Revival  of  Judgments  and  Decrees. 

A.  Necessity  of   Scire   Facias  to  Revive. — See  note.*' 

B.  Jurisdiction. — A  scire  facias  to  revive  and  effectuate  a  judgment  at- 
tained in  the  supreme  court  is  regularly  instituted  in  the  same  court.^ 

C.  In  Ejectment. — To  a  scire  facias  to  revive  a  judgment  in  ejectment,  it 
is  not  necessary  to  make  the  executors  or  administrators  of  deceased  defendants 
parties,  the  subject  matter  in  dispute  being  land,  over  which  they  have  no  con- 
trol. The  law  is  well  settled,  that  where  a  defendant  in  ejectment  dies,  the  judg- 
ment must  be  revived  against  both  his  heirs  and  the  terre  tenants. ^  In  a  scire 
facias  to  revive  a  judgi.  nt  in  ejectment,  where  it  is  stated  that  the  term  recov- 
ered is  yet  unexpired,  this  is  sufficient;  it  is  not  required  that  the  term  as  laid 
in  the   declaration,   and   that    facts   showing   its   continuance,   should   be   stated.^ 

D.  Where  Execution  Debtor  Dies  Before  Issuance  of  Venditioni  Ex- 
ponas.— If  execution  is  issued  upon  a  judgment  and  levied  upon  the  land,  but 
before  the  issuing  of  a  venditioni  exponas  the  debtor  dies,  it  is  not  necessary  to 
revive  the  judgment  by  a  scire  facias. ^^ 

E.  Pleas  and  Defenses. — Where  an  executor  wishes  to  revive  a  judgment, 
it  is  no  defense  for  the  judgment  debtor  to  set  up  the  bankruptcy  of  the  cred- 
itor, when  the  assignee  in  bankruptcy  joins  with  the  executor.^^ 

F.  Notice  of  Revival. — "A  mortgagee  has  never  been  regarded  as  terre 
tenant  entitled  to  notice  of  the  revival  of  a  judgment.''^^ 

IV.   Limitation. 

See  the  title  Judgments  and  Decre;es,  vol.  7,  p.  611.     And  see  note.^^ 

V.   Return  of  Writ. 
The  marshal,  on  his  return  to  a  scire  facias  to  revive  a  judgment  in  eject- 

V  Caldwell,  14  How.  434,  443,14  L-  Ed.  487;  Doe,  13  How.  287,  14  t,.  Ed.  149.     See  the 

United    States   v.    Stone,   2   Wall.   52.5,   535,  title   EXECUTIONS,  vol.  6,  p.   104. 

17    L.    Ed.    765;    United    States    v.    Payne,  n.     Brown    v.    Wygant,    163    U.    S.    618, 

147  U.   S.  687,  37  L.   Ed.  332.  623,  41  L.  Ed.  284. 

While    a    scire   facias    to  .revive   a   judg-  ^^      p^^  ^    5^^,    22  Wall.  424,  22  L.  Ed. 

ment  is  merely  a  continuation  of  the  orig-  r^^^ 

inal    suit.      Winder   v.    Caldwell,    14    How.  ,,      ,,         i^  „..     i          i            inr  i^ 

434,  443,  14  L.  Ed.  487.  _  13.     By       pntucky      law.-Walden      v. 

l     Action.-A    scire    facias    lies,    under  Craig,  14  Pet.  14<,  10  L.  Ed.  393. 

the  code  of  New  Mexico  to  revive  a  judg-  By  Virginia  statutes— Revival  within  ten 

ment    it  being  included  in  the   word   "ac-  years  after  date  of  judgment. — Deneale  v. 

tion."'      Browne    v.    Chavez,    181    U.    S.    68,  Archer,  8  Pet.  528,  8  L.  Ed.  1034. 

71,  45  L.  Ed.  752.  Removal    of    defendant. — The     supreme 

5.  Use  of  scire  facias. — Browne  v.  Cha-  court  of  the  District  of  Columbia  has  rec- 
vez,  181  U.  S.  68,  70,  45  L.   Ed.  752.  ognized  the   regularity   of  the  proceedings 

6.  Necessity  of  scire  facias  to  revive  by  to  revive  the  judgment  against  the  appel- 
complied  laws  of  New  Mexico. — Browne  lant;  no  reason  is  seen  why  the  federal 
V.  Chavez,  181  U.   S.  68,  72,  45  L.  Ed.  752.  supreme    court    should     take     a    different 

7.  Walker  v.  Gibbs,  2  Dall.  211,  212,  1  view.  Owens  v.  Henry,  161  U.  S.  642,  40 
L.  Ed.  352.  L.    Ed.    837,    is    distinguishable    from    this 

8.  Proper  parties  defendant. — Walden  case,  because  there  the  defendant  had 
V.  Craig,  14  Pet.  147,  10  L.  Ed.  393.  ceased    to   be   a   resident   of   Pennsylvania, 

9.  Statements  in  declaration. — Walden  where  the  original  judgment  had  been  en- 
V.  Craig,  14  Pet.  147,  10  L.  Ed.  393.  tered,  years  before  the  writ  of  scire  facias 

In  Kentucky — Writ  as  declaration — Suf-  was  sued  out,  and  had  become  a  citizen  of 

ficiency. — Walden  v.  Craig,  14  Pet.  147,  10  Louisiana,    in    which    state   the    statute    of 

L.  Ed.  393.  limitation  had  run.     Brown  v.  Wygant,  163 

10.  Where  execution  debtor  dies  before  u.  S.  618,  623,  41  L.  Ed.  284. 
issuance  of  venditioni  exponas.— Taylor  v. 
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ment,  stated  that  two  of  the  defendants  were  dead.  This  return  does  not  be- 
come matter  of  record,  like  the  faqt  of  service  of  the  writ,  stated  in  the  return ; 
and  cannot  be  taken  advantage  of  by  demurrer.  A  plea  in  abatement  is  the 
proper  method  of  taking  advantage  of  the  decease  of  those  of  the  defendants 
who  are  deceased ;  on  this  plea,  the  plaintiff  can  take  issue,  and  have  the  facts 
ascertained  by  a  jury.^'*  "On  the  return  day  of  the  writ  the  sheriff  either  re- 
turns 'scire  feci,'  that  is,  that  he  has  warned  the  party,  or  'nihil,'  that  is,  that 
the  party  has  nothing  by  which  he  can  warn  him.  When  the  sheriff  returns  'nihil/ 
the  party  must  sue  out  a  second  or  alias  writ  of  scire  facias,  and  if  the  sheriff 
returns  'nihil'  also  to  the  second  writ,  and  the  defendant  does  not  appear,  there 
shall  be  judgment  against  him.  In  other  words,  two  returns  of  'nihil'  are  equiv- 
alent to  one  return  of  'scire   feci.'  "^^ 

VI.   Judgment  on  Scire  Facias. 

Conformably  to  the  exigency  of  scire  facias,  the  judgment  on  sci.  fa.,  the 
proceeding  being  as  a  continuation  of  the  original  action,  usually  is  that  plaintiff 
have  execution  of  the  judgment  mentioned  in  the  writ  with  costs. ^^ 

SCRAP  IRON.— See  the  title  Revenue  Laws,  vol.   10.  p.  886. 

SCRIP.— See  the  title  Pubi^ic  Lands,  ante,  pp.  227,  229. 

SCRIPT.— See  note  1. 

SCROLL.— See  the  title  Corporations,  vol.  4.  p.  650. 

SEA. — See  the  titles  Admiralty,  vol.  1,  p.  132;  Boundaries,  vol.  3,  p.  478; 
Criminal  Law^,  vol.  5,  p.  78;  International  Law,  vol.  7,  p.  242;  Navigable 
Waters,  vol.  8,  p.  810.     See,  also.  High — High  Seas,  vol.  6,  p.  692. 

SEA  DAMAGED. — As  to  sea  damaged,  an  exception  in  a  bill  of  lading,  see 
the  title  Ships  and  Shipping. 

SEAL  FISHERIES.— See  the  title  Fish  and  Fisheries,  vol.  6,  p.  295. 

SEALS  AND  SEALED  INSTRUMENTS. 

CROSS   REFERENCES. 

See  the  titles  Ancient  Documents,  vol.  1,  p.  313;  Assignments,  vol.  2, 
p.  549;  Assumpsit,  vol.  2,  p.  636;  Best  and  Secondary  Evidence,  vol.  3.  p. 
214;  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Bonds,  vol.  3,  p.  382;  Con- 
flict oE  Laws,  vol.  3,  p.  1020;  Contracts,  vol.  4,  p.  552;  Corporations,  vol. 
4,  p.  621;  Deeds,  vol.  5,  p.  245;  Documentary  Evidence,  vol.  5,  p.  431; 
Evidence,  vol.  5,  p.  1004;  Limitation  of  Actions  and  Adverse  Possession, 
vol.  7,  p.  900;  Parol  Evidence,  vol.  9,  p.  12;  Pleading,  vol.  9,  p.  418; 
Rescission,  Cancellation  and  Reformation,  ante,  p.  799. 

As  to  necessity  for  seal  to  writ  of  error,  see  the  title  Appeal  and  Error,  vol. 
2.  p.  142.  As  to  necessity  for  seal  on  assignment  by  corporation,  see  the  title 
Assignments,  vol.  2,  p.  561.  As  to  whether  assumpsit  will  lie  on  sealed  instru- 
ment, see  the  title  Assumpsit,  vol.  2,  pp.  637,  638.     As  to  seals  on  writ  of  at- 

14.  Return  as  matter  of  record. — Wal-  or  be  found,  which  being  returned  served, 
den  V.  Craig,  14  Pet.  147,  10_L.  Ed.  393.  the  court  may  proceed  to  judgment  there- 

15.  "Scire  feci"  or  "nihil." — Brown  v.  upon,  as  if  the  defendant  had  resided  in 
Wygant,  163  U.  S.  618,  623,  41  L.  Ed.  284.  the  county.     Deneale  v.  Archer,  8  Pet.  528, 

In  the  Revised  Code  of  Virginia,  vol.   1,  8  L.  Ed.  1034. 

p.  500,  §  65,  it  was  enacted  that  on  writs  of  16.     Execution     with     costs. — Owens    v. 

scire  facias  for  the  revival  of  judgments,  no  Henry,  161   U.  S.  642,  645,  40  L.  Ed.  837. 

judgment  shall  be  rendered  on  the  return  In  Pennsylvania. — Owens  v.   Henry,   161 

of    two    nihils,    unless    the    defendant    re-  U.  S.  642,  40  L.  Ed.  837. 

sides  in  the  county,  or  unless  he  be  absent  1.    "Dividends  in  script"  held  to  include 

from    the    commonwealth,     and    have     no  certificates    issued    to    stockholders    entit- 

known    attorney    therein.      But    such    scire  ling  them  to  certain   amounts  payable  out 

facias    may    be    directed    to    the    sheriff   of  of    the    future    earnings    of    the    company, 

any  county  in  the  commonwealth  wherein  Bailey  v.    Railroad   Co.,   22   Wall.   604,   637, 

the  defendant  or  his  attorney  shall  reside  22  L.  Ed.  840.     See  the  title  TAXATION. 
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tachment,  see  the  title  Attachment  and  Garnishment,  vol.  2,  pp.  679,  680. 
As  to  effect  of  seal  on  negotiability  of  paper,  see  the  title  Bills,  Notes  and 
Checks,  vol.  3,  p.  277.  As  to  necessity  for  seal  on  protest  for  nonpayment, 
see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  325.  As  to  sealed  bond  of 
corporation  being  negotiable,  see  the  title  Bonds,  vol.  3,  p.  415.  As  to  un- 
sealed instrument  not  being  a  bond,  see  the  title  Bonds,  vol.  3,  p.  391.  As  to 
seal  on  bonds,  see  the  title  Bonds,  vol.  3,  p.  391.  As  to  bond  containing  state- 
ment as  to  sealing  when  there  was  no  seal,  see  the  title  Bonds,  vol.  3,  p.  391. 
As  to  term  bond  in  statutes  importing  sealed  instruments,  see  the  title  Bonds, 
vol.  3,  p.  391.  As  to  failure  of  or  fraud  in  the  consideration  being  admissible  in 
an  action  at  law  upon  a  sealed  instrument,  see  the  titles  Bonds,  vol.  3,  p.  424; 
Deeds,  vol.  5,  p.  256.  As  to  validity  of  bond  without  seal  where  statute  re- 
quired public  officer  to  give  bond,  see  the  title  Bonds,  vol.  3,  pp.  397,  398.  As 
to  law  placing  instruments  on  footing  of  promissory  notes,  for  certain  purposes, 
see  the  title  Bonds,  vol.  3,  p.  425.  As  to  necessity  for  seal  on  chattel  mort- 
gage, see  the  title  Chattel  Mortgages,  vol.  3.  p.  706.  As  to  seal  being  neces- 
sary to  bill  of  sale,  see  the  title  Chattel  Mortgages,  vol.  3,  p.  706.  As  to 
presumption  of  consideration  from  seal,  see  the  title  Contracts,  vol.  4,  p.  552. 
As  to  seal  importing  consideration,  see  the  titles  Bonds,  vol.  3,  p.  394;  Con- 
tracts, vol.  4,  p.  564.  As  to  modification  of  sealed  contract  by  parol  agree- 
ment, see  the  title  Contracts,  vol.  4,  p.  577.  As  to  law  governing  sealed  in- 
struments, see  the  title  Conflict  of  Laws,  vol.  3,  pp.  1048,  1049.  As  to  pleading 
special  defenses  on  sealed  instruments,  see  the  title  Covenant,  Action  of,  vol.  5, 
p.  3.  As  to  proper  actions  on  sealed  instrument,  see  the  title  Covenant,  Action 
OF,  vol.  5,  p.  2.  As  to  sealing  corporate  mortgage  with  corporate  seal,  see  the  title 
Corporations,  vol.  4,  p.  650.  As  to  presumption  that  corporate  seal  was  right- 
fully affixed  to  instrument,  see  the  title  Corporations,  vol.  4,  p.  650.  As  to 
corporate  contract  sealed  with  private  seal  of  one  of  its  officers,  see  the  title 
Corporations,  vol.  4,  p.  651.  As  to  necessity  of  appointing  attorney  for  cor- 
poration by  sealed  instrument,  see  the  title  Corporation,  vol.  4,  p.  649.  As  to 
necessity  for  seal  on  corporate  mortgage,  see  the  title  Corporations,  vol.  4, 
p.  650.  As  to  seal  of  corporation,  see  the  title  Corporations,  vol.  4,  p.  650.  As 
to  ordinary  scroll  or  rectangle  being  proper  seal,  see  the  title  Corporations,  vol. 
4,  p.  650.  As  to  corporate  deed  being  signed  with  private  seal  of  officer,  see 
the  title  Corporations,  vol.  4,  p.  651.  As  to  necessity  of  averment  on  face  of 
instrument  that  corporate  seal  was  attached  on  behalf  of  corporation,  see  the 
title  Corporations,  vol.  4,  p.  650.  As  to  necessity  of  corporate  seal,  see  the 
title  Corporations,  vol.  4,  p.  648.  As  to  the  sufficiency  and  force  of  corporate 
sealing,  see  the  title  Corporations,  vol.  4,  p.  650.  As  to  the  form  of  a  corporate 
seal,  see  the  title  Corporations,  vol.  4,  p.  650.  As  to  whether  actions  of  cove- 
nant will  lie  on  an  unsealed  instrument  in  another  state,  where  the  law  of  state 
where  made  allows  such  actions,  see  the  titles  Conflict  of  Laws,  vol.  2,  p.  1088; 
Covenant,  Action  of.  vol.  5,  p.  2.  As  to  necessity  for  seal  on  deed,  see  the 
title  Deeds,  vol.  5,  p.  259.  As  to  deed  attested  by  seal  of  court  stamped  on  paper 
being  admissible  in  evidence  in  another  state,  see  the  title  Deeds,  vol.  5,  p.  259. 
As  to  sealing  on  paper,  see  the  title  Deeds,  vol.  5.  p.  259.  As  to  what  constitutes 
sealing  of  deed,  see  the  title  Deeds,  vol.  5.  p.  259.  As  to  written  or  ink  seal 
being  sufficient,  see  the  title  Deeds,  vol.  5,  p.  259.  As  to  sealing  of  deposi- 
tions, see  the  title  Depositions,  vol.  5,  p.  328.  As  to  inferring  sealing  and 
delivery  from  signature  to  a  deed,  see  the  title  Documentary  Evidence. 
vol.  5,  p.  465.  As  to  the  province  of  court  to  decide  upon  force  and  legal 
effect  of  a  sealed  instrument,  see  the  title  Evidence,  vol.  5,  p.  1061.  As 
to  sealing  of  bill  of  exceptions,  see  the  title  Exceptions,  Bill  cf,  and 
Statement  of  Facts  on  Appeal,  vol.  6,  pp.  39,  40.  As  to  necessity  for  seal  to 
execution,  see  the  title  Executions,  vol.  6,  pp.  98,  99.  As  to  sealing  municipal 
contracts,  see  the  title  Municipal  Corporations,  vol.  8,  p.  580.  As  to  judicial 
notice  of  seals,  see  the  title  Judicial  Notice,  vol.  7,  p.  691.     As  to  sealing  of 
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municipal  bonds,  see  the  title  Municipal,  County,  State  and  Federal  Se- 
curities, vol.  8,  p.  677.  As  to  sealing  of  municipal,  county,  state  and  federal 
securities,  see  the  title  Municipal,  County,  State  and  Federal  Securities, 
vol.  8,  p.  677.  As  to  subscribing  witnesses  to  a  deed  attesting  only  as  to  the 
sealing  and  delivering  but  not  as  to  the  date,  see  the  title  Deeds,  vol.  5,  p. 
263.  As  to  necessity  of  the  sealing  of  county  warrants  with  county  seal, 
see  the  title  Municipal,  County,  State  and  Federal  Securities,  'vol.  8, 
p.  662.  As  to  irregularity  in  affixing  seal  to  county  bonds  out  of  the  state,  see 
the  title  Municipal,  County,  State  and  Federal  Securities,  vol.  8,  p.  704. 
As  to  remedy  where  seal  on  township  bonds  has  been  omitted,  see  the  title 
Municipal,  County.,  State  and  Federal  Securities,  vol.  8.  p.  782.  As  to 
admission  of  corporation  that  an  instrument  was  sealed  with  its  seal  in  one  suit 
being  admissible  in  a  subsequent  suit,  see  the  title  Parol  Evidence,  vol.  9,  pp. 
24,  25.  As  to  rebutting  presumption  by  parol  evidence  that  corporate  seal  was 
rightfully  afifixed,  see  the  titles  Corporations,  vol.  4,  p.  650;  Parol  Evidence, 
vol.  9,  p.  24.  As  to  power  of  one  partner  to  bind  copartners  by  sealed  instru- 
ment, see  the  title  Partnership,  vol.  9,  p.  102.  As  to  necessity  of  assignment 
of  patent  being  under  seal,  see  the  title  Patents,  vol.  9,  p.  250.  As  to  undis- 
closed principal  suing  on  sealed  contract  made  in  name  of  agent,  see  the  title 
Principal  and  Agent,  vol.  9,  pp.  691,  692.  As  to  necessity  for  seal  to  process, 
see  the  title  Summons  and  Process.  As  to  release  not  under  seal  not  being  a 
technical  bar,  see  the  title  Release,  ante,  p.  633.  As  to  necessity  for  seal  on 
railroad  mortgages,  see  the  title  Railroads,  ante,  p.  455.  As  to  necessity  of 
seal  to  will,  see  the  title  Wills. 

What  Constitutes  Seal. — Formerly  wax  was  the  most  convenient  and  only 
material  used  to  receive  and  retain  the  impression  of  a  seal.^  But  the  use  of 
wax,  or  some  other  adhesive  substance  upon  which  the  seal  of  a  public  officer 
may  be  impressed,  has  long  since  ceased  to  be  regarded  as  important.  It  is 
enough,  in  the  absence  of  positive  law  prescribing  otherwise,  that  the  impress 
of  the  seal  is  made  upon  the  paper  itself  in  such  a  manner  as  to  be  readily  iden- 
tified upon  inspection. 2  And  though  a  statute  requires  an  engraved  seal,  an 
ordinary  private  seal  or  scroll  to  a  writ  will  not  invalidate  it  where  the  county 
had  been  .organized  less  than  a  year  and  the  clerk  had  not  been  provided  with 
an  engraved  seal.^ 

Presumption  and  Burden  of  Proof  as  to  Affixing  Seal. — If  an  instru- 
ment is  under  seal,  the  party  who  alleges  that  the  seal  was  put  there  by  a  stran- 
ger must  prove  it.  especially  if  it  be  that  side  who  has  possession  of  the  paper.'* 

Questions  of  Law  or  Fact. — Whether  an  instrument  is  under  seal  or  not 
is  a  question  for  the  court  upon  inspection  ;  but  whether  a  mark  or  character 
shall  be  held  to  be  a  seal,  depends  upon  the  intention  of  the  executant,  as  shown 
by  the  paper.5 

1.  Pillow  V.  Roberts,  13  How.  472,  473,  Louisiana — Sealed  instrument  of  same 
41  L.  Ed.  228.                        ^                                     dignity   as  unsealed. — Contracts   made   be- 

2.  Pierce  v.  Indeth,  106'  U.  S.  546,  548,  fore  a  notary  and  two  witnesses,  called 
27  L.  Ed.  254;  Pillow  v.  Roberts,  13  How.  authentic  acts  are,  by  the  laws  of  Louis- 
472,   473,   14   L.   Ed.  228.  '    iana,  elevated  above  all  others;  a  contract 

Specialty. — An  instrument,  by  which  the  under    seal     does    not    appear    to    be     of 

defendant    promised    and    obliged    himself  greater    dignity     in    Louisiana,    than     one 

and  his  heirs  to  pay  the  plaintiff  and  his  without  seal.     Wilcox  v.  Hunt,  13  Pet.  378, 

assigns,    concluding    with    the    words,    "as  10   L.   Ed.   209. 

witness   my   hand   and    seal,"   and   actually  4.     January  v.   Goodman,     1   Ball.  208,  1 

sealed,    is    a    specialty.      January   v.    Good-  ^    Ed    103 

man,  1   Dall.  208,  1   L.   Ed.   103.  "        \     ,'         .,,            ,           .,            r^ 

Q      \A/<>ii,-,n-,,-.  ,,    rr^^i-i;,,     1K-   TT    c    01  <  5'     Jacksonville,      etc.,       Nav.       Co.      v. 

6.      Wenrman  v.  Lonklm,   15o    U.   b.  314,  tt                1,./^   tt    c     ri.i     Ars   r      t^  1     r-,r 

330    39  L    Ed    167  Hooper,   100   U.    S.   514,   40   L.   Ed.   515. 
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I.    General  Principles,    1083. 

A.  Who  Are,   1083. 

B.  Nationality  of   Seamen,    1083. 

II.   The  Seaman's  Contract,   1083. 

A.  In   General,    1083. 

B.  Necessity  for  Shipping  Articles,  1083. 

1.  In   Transoceanic   Voyages,    1083. 

2.  On  Coastwise  Voyages,   1083. 

C.  Wlien   Made.    1083. 

D.  Nature   of   Contract,    1083. 

1.  Contract  a   Several   One,   1083. 

2.  Not   in   Conflict   with   Thirteenth   Amendment,   1084. 

E.  Discharge    from   Contract,    1084. 

III.  Wages,    1084. 

A.  In   General,   1084. 

1.  Contract   a   Several   One,    1084. 

2.  Liability    for   Wages,    1084. 

B.  Advancement   of   Wages,    1084. 

1.  Power   to   Regulate,    1084. 

2.  Statute  Applicable  to  Both  Foreign  and  Domestic  Vessels,   1084. 

3.  Reason  for  the  Rule,   1085. 

C.  Various    Circumstances    Afifecting   Wages,    1085. 

1.  Illegality  of  Voyage,    1085. 

2.  Intermediate   Voyage,    1085. 

3.  Dismissal  of   Mariner,    1085. 

4.  Loss   of   Vessel,    1085. 

D.  Lien  for  Wages,   1085. 

IV.  Sick  or  Injured  Seamen,    1085. 

A.  Duty  to  Provide  Medical  Treatment,   1085. 

B.  Duty  to  Put  into  Port,  1085. 

C.  Liability  of  Vessel  to  Indemnify  for  Injuries,  1085. 

1.  Unseaworthiness  of  Vessel,    1085. 

2.  NegHgence  of  Master  or  Crew,  1086. 

V.  Desertion  and  Mutiny,  1086. 

A.  Desertion,  1086. 

1.  In   General,    1086. 

2.  Treaties,   1086. 

3.  Liability  of  Officer  for  False  Imprisonment,   1086. 

B.  Mutiny,  1086. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Ambassadors  and  Consuls,  vol. 
1,  p.  273;  Army  and  Navy,  vol.  2,  p.  494;  Barratry,  vol.  3,  p.  201;  Bot- 
tomry AND  Respondentia,  vol.  3,  p.  448;  Conflict  oe  Laws,  vol.  3,  p.  1020; 
General  Average,  vol.  6,  p.  549;  Marine  Insurance,  vol.  8,  p.  149;  Mar- 
itime Liens,  vol.  8,  p.  218;  Masters  of  Vessels,  vol.  8,  p.  300;  Pilots,  vol. 
9,  p.  399;  Salvage,  ante,  p.  1062;  Ships  and  Shipping. 

As  to  the  jurisdiction  of  admiralty  over  seamen's  wages,  see  the  title  Ad- 
miralty, vol.  1,  p.  139.  As  to  jurisdiction  of  admiralty  over  waters  within  the 
ebb  and  flow  of  the  tide,  see  the  title  Admiralty,  vol.  1,  p.  132.  As  to  parties 
to  libel  for  wages,  see  the  title  Admiralty,  vol.  1,  p.  161.     As  to  allegiance  and 

(1082) 
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jurisdiction  of  foreign  sailor  under  American  flag,  see  the  title  Aliens,  vol.  1, 
p.  218.  As  to  jurisdiction  of  foreign  consul  over  offenses  by  seamen,  see  the 
title  Ambassadors  and  Consuls,  vol.  1,  p.  284.  As  to  liability  to  attachment 
of  money  in  hands  of  purser  and  due  seamen,  see  the  title  Attachment  and 
Garnishment,  vol.  2,  p.  695.  As  to  definition  of  seamen  endeavoring  to  re- 
volt, see  Endeavor,  vol.  5,  p.  797.  As  to  wages  of  master  and  crew  as  subjects 
of  general  average,  see  the  title  General  Average,  vol.  6,  p.  559.  As  to  trial 
on  another  charge  of  seamen  extradited  for  murder,  see  the  title  Extradition, 
vol.  6,  p.  229.  As  to  the  lien  of  seamen  for  their  compensation,  see  the  title 
Maritime  Liens,  vol.  8,  p.  231.  As  to  rights  of  congress  to  legislate  in  regard 
to  seamen,  see  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  345. 

I.    General  Principles. 

A.  Who  Are. — On  board  a  merchant  vessel  one  becomes  a  seaman  as  soon 
as  he  signs  the  shipping  articles  and  on  a  warship  as  soon  as  he  is  detailed  for 
service.^ 

B.  Nationality  of  feamen. — It  is  an  established  doctrine  in  this  country 
that  the  fact  that  a  vessel  is  American  is  evidence  that  the  seamen  on  board  are 
also  Americans. 2 

II.    The  Seaman's  Contract. 

A.  In  General. — The  service  of  seamen  is  treated  as  exceptional  and  they 
are  deemed  to  need  protection  from  the  law  in  the  same  manner  as  wards  or 
minors  need  that  of  their  parents  or  guardians.^ 

B.  Necessity  for  Shipping  Articles— 1.  In  Transoceanic  Voyages. — 
By  act  of  congress  of  1872  shipping  articles  are  required  in  transoceanic 
voyages.^ 

2.  On  Coastwise:  Voyages. — The  act  of  congress  approved  June  7,  1872  (17 
Stat.  262),  does  not  apply  to  the  shipping  of  seamen  upon  vessels  engaged  only 
in  and  for  voyages  coastwise  between  Atlantic  ports  of  the  United  States.^ 

C.  When  Made. — Such  agreements  with  each  and  every  seamen  must  be 
made  before  the  ship  or  vessel  proceeds  for  the  port  of  destination  in  all  the 
other  voyages  mentioned  in  the  act  which  are  not  excepted  out  of  the  operation 
of  the  twelfth  section  of  the  act  of  1872.^ 

D.  Nature  of  Contract — 1.  Contract  a  Several  One. — The  shipping  ar- 
ticles constitute  a  several  contract  with  each  seaman,  to  all  intents  and  pur- 
poses, and  are  so  contemplated  by  the  act  of  congress  for  the  government  and 
regulation  of  seamen  in  the  merchant  service ;    and  have  been  so  practically  in- 

1.  Tucker  v.  Alexandrofif,  183  U.  S.  424,  to  the  departure  of  the  ship.  United 
46  L.  Ed.  264.  See  post,  "Treaties,"  V,  States  v.  The  Grace  Lothrop,  95  U  S 
A,   2.  527,    531,    24    L.    Ed.    514.      See    the    title 

2.  Nationality   of   seaman.— In    re    Ross,  SHIPS   AND    SHIPPING. 

140  U.  S.  453,  479,  35  L.  Ed.  581.     See  the  5-    Exception.— United    States    v.    Smith, 

title   CONFLICT   OF   LAWS,   vol.   3,    p.      95  U.  S.  536,  24  L.  Ed.  517;  United  States 
1020.  "''■    ^^^    Grace    Lothrop,    95    U.    S.    527,    24 

3.  Robertson  v.   Baldwin,  165  U.  S.  275,       ■""■•d^IoU^I^'  •  j  r         ,.•      • 

982    41  L    Ed    715  Penalties  are  imposed  for  shipping  sea- 

~  .'     T      '     •..'      r'         u-      •              4.-  1  "''^"    contrary    to    the    regulations    which 

,4.-    Necessity     for      shipping     articles.-  the  original  act  prescribes!  but  it  is  clear 

}{"'|ed    States   v.    The    Grace    Lothrop,    9o  that  the  clause  imposing  the  penalty  does 

U.  b.  5^.7,  5.il,  ^4  L,.  no.  514.     ^  ngt   refer  to  seamen   who  have  agreed   to 

Agreements  of  the  kind,  subject  to  cer-  make  a  voyage  other  than  one  of  the  two 

tain    exceptions    not    necessary    to    be    no-  classes    within    the    operation    of   §    12,    as 

ticed,   must   be   signed   by   each   seaman   in  modilled    by    the    amendatory    act    subse- 

the  presence  of  a  shipping  commissioner;  quently    adopted.      United    States    v.    The 

and,   when    the   crew   is    first   engaged,   the  Grace    Lothrop,    95    U.    S.    527,    534,    24    L. 

agreement    must    be    signed    in    duplicate,  Ed.   514. 

one   part   being    retained    by   the    commis-  6.    Must  be  made  before  vessel  proceeds 

sioner,    and    the    other    part    to    contain    a  for     destination. — United     States     v.     The 

place  or  form  for  the  description  and  sig-  Grace    Lothrop,    95    U.    S.    527,   534,    24    L. 

nature    of    persons    engaged    subscquenfly  Ed.    514. 
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terpreted  in  courts  of  justice,  as  well  as  by  merchants  and  mariners,  in  all 
commercial  nations,  in  modern  times." 

2.  Not  in  Conflict  with  Tiiirtekxth  Amendment. — The  contract  of  a 
seaman  is  necessarily  subject  to  certain  restrictions  and  §§  4598  and  4599,  Rev. 
Stat.,  in  so  far  as  they  require  seamen  to  carry  out  the  contracts  contained  in 
their  shipping  articles,  are  held  not  to  be  in  conflict  with  the  thirteenth  amend- 
ment, and  a  deprivation  of  personal  liberty  not  warranted  in  respect  to  other 
employees  will  be  sustained  as  to  sailors.^ 

E.  Discharge  from  Contract. — If  a  vessel  in  distress  be  abandoned  at  sea, 
by  the  master  and  all  the  crew,  excepting  one  man  who  is  left,  either  by  acci- 
dent or  design,  he  is  discharged  from  his  contract  as  a  mariner  of  that  vessel.^ 

III.   Wages. 

A.  In  General — 1.  Contract  a  Several  One. — In  a  case  of  wages,  in 
which  there  is  necessarily  a  several  and  distinct  contract  with  each  seaman,  for 
the  voyage,  at  his  own  rate  of  wages,  and  though  he  may  sign  the  same  shipping 
paper,  no  one  is  understood  to  contract  jointly  with,  or  to  incur  responsibility  for, 
any  other.^*' 

2.  Liability  for  Wages. — There  is  a  threefold  liability  for  the  payment  of  a 
seaman's  wages;  that  of  the  owners,  that  of  the  vessel  and  that  of  the  master. ^^ 

B.  Advancement  of  Wages — 1.  Power  to  Regulate. — Contracts  with 
sailors  for  their  services  are  exceptional  in  their  character,  and  may  be  sub- 
jected to  special  restrictions  for  the  purpose  of  securing  the  full  and  safe  car- 
rying on  of  commerce  on  the  water.  Being  so  subject,  whenever  the  contract 
is  for  employment  in  commerce  not  wholly  within  a  state,  legislation  enforcing 
such  restrictions  comes  within  the  domain  of  congress,  which  is  charged  with 
the  duty  of  protecting   foreign  and  interstate  commerce.  ^2 

2.  Statute  Applicable  to  Both  Foreign  and  Domestic  Vessels. — When 
a  statute  declares  in  plain  words  its  intent  in  reference  to  a  prepayment  of 
seamen's  wages,  and  follows  that  declaration  with  a  further  statement  that  the 
rule  thus  announced  shall  apply  to  foreign  vessels  as  well  as  to  vessels  of  the 
United  States,  it  would  do  violence  to  language  to  say  that  it  was  not  applicable 
to  a   foreign  vessel. ^^ 

7.  Contract  a  several  one. — Oliver  v.  The  act  of  congress  of  December  21, 
Alexander,  6  Pet.  143,  144,  8  L.  Ed.  349.  1898,  §  24  (30  Stat.  755,  763),  making  it  a 
See  post,  "Contract  a  Several  One,"  III,  misdemeanor  to  pay  any  seaman's  wages 
A,  1.  in    advance,    and,    providing    that    advance 

8.  Not  in  conflict  with  13th  amentJment.  payment  of  wages  shall  not  absolve  the 
— Robertson  t'.  Baldwin,  165  U.  S.  275,  vessel  or  the  master  or  owner  thereof 
281,  41  L.  Ed.  715;  Patterson  v.  Bark  from  full  payment  of  wages  after  the  samf 
Eudora,  190  U.  S.  169,  174,  47  L.  Ed.  1002.  shall   have   been   actually   earned,   and   fur- 

9.  Vessel  abandoned  at  sea. — The  Blai-  ther  declaring  that  such  provisions  shall 
reau,  2  Cranch  240,  2  L.  Ed.  266.  apply  as  well  to  foreign  vessels  as  to 
'  10,  Oliver  V.  Alexander,  6  "^et.  143,  144,  vessels  of  the  United  States,  is  a  valid 
8  L.  Ed.  349.  See  ante,  "Contract  a  Sev-  exercise  of  the  power  of  congress  to  reg- 
eral    One,"    II,    D,    1.  ulate  interstate  and  foreign  commerce,  and 

11.  Parrel  v.  McClea,  1  Dall.  392,  1  L.  no  one  within  the  jurisdiction  of  the 
Ed.   191.  United    States    can    escape    liability    for    a 

Seamen  have  a  right  to  look  to  the  violation  of  those  provisions  on  the  plea 
master  uf  tlie  vessel  for  the  payment  of  that  he  is  a  foreign  citizen  or  an  officer 
their  wages.  Isirrel  f.  McClea,  1  Dall.  of  a  foreign  merchant  vessel.  All  sailors 
392,  1  L.  Ed.  191.  shipping  in  American  ports  on  vessels  en- 
Freight,  being  the  earnings  of  the  ship,  gaged  in  foreign  or  interstate  commerce 
in  the  course  of  the  voyage,  is  the  natural  are  within  the  protection  of  the  act, 
fund  out  of  which  the  wages  are  con-  whether  such  vessels  belong  to  citizens 
templated  to  be  paid;  for  although  the  of  this  country  or  of  a  foreign  nation, 
ship  is  bound  by  the  lien  of  the  wages,  and  the  courts  are  bound  to  enforce  such 
the  freight  is  relied  on  as  the  fund  to  dis-  provisions  in  respect  to  foreign  equally 
charge  it.  Sheppard  v.  Taylor,  5  Pet.  675,  with  domestic  vessels.  Patterson  t-  B.irk 
8  L.   Ed.  269.  Eudora,   190  U.   S.   169,  178,   179,  47  L.   Ed. 

12.  Patterson    v.    Bark    Eudora,    190    U.  1002. 

S.  169,  176,   178,  179,  47  L.   Ed.   1002.  13.  Patterson  v.  Bark  Eudora,  190  U.  S. 
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3.  Reason  F'or  the  Rule. — For  the  general  benefit  of  seamen  as  a  class, 
advancement  of  wages  to  them  is  forbidden  by  statute.^'* 

C.  Various  Circumstances  Affecting  Wages — 1.  Illegality  oe  Voy- 
age.— Where  seamen  made  a  claim  for  wages  on  a  voyage  which  they  knew 
to  be  undertaken  in  violation  of  the  slave  trade  acts,  such  wages  to  be  out  of 
the   proceeds   of    forfeited   vessels,    their   claim    was   rejected.^" 

2.  Intermediate  Voyage. — If  an  intermediate  voyage  is  undertaken  and 
completed  by  a  vessel,  the  seamen  have  earned  their  wages  upon  the  arrival 
at  the  intermediate  port,  and  are  entitled  to  be  paid  in  spite  of  the  fact  that 
the  vessel   is   captured   on   the  homeward  voyage. ^*^ 

3.  Dismissal,  oe  Mariner. — Although  a  mariner,  who  is  once  shipped  on 
board,  and  is  dismissed  by  the  captain,  without  fault,  before  the  voyage  is 
ended,  is  entitled  to  his  stipulated  wages  for  the  whole  voyage,  yet  the  residue 
of  the  crew  can  only  claim  to  the  extent  of  their  contract;  although,  by  the 
dismissal  of  such  mariner,  the  risk  and  labor  becomes  proportionally  greater. ^^ 

4.  Loss  OF  Vessel. — The  crew  were  entitled  to  wages  after  the  ship  was 
stranded,  while  they  were  employed  in  the  saving  of  the  cargo. ^^  And  where 
a  vessel  was  deserted  by  all  save  one  man,  by  whose  exertions  she  was  finally 
saved,  he  is  entitled  to  wages. ^^ 

D.  Lien  for  Wages. — See  the  title  Maritime  LiEns,  vol.  8,  p.  231. 

IV.   Sick  or  Injured  Seamen. 

A.  Duty  to  Provide  Medical  Treatment. — The  duty  to  provide  proper 
medical  treatment  and  attendance  for  seamen  falling  ill  or  suffering  injury  in 
the  service  of  the  ship  has  been  imposed  upon  the  ship  owners  by  all  maritime 
nations.-'' 

B.  Duty  to  Put  into  Port. — Though  in  every  instance  where  a  serious  ac- 
cident occurs  the  master  is  not  bound  to  disregard  every  other  consideration 
and  put  into  the  nearest  port,  yet  if  the  accident  happen  within  a  reasonable 
distance  of  such  port,  his  duty  to  do  so  would  be  manifest. ^^ 

C.  Liability  of  Vessel  to  Indemnify  for  Injuries — 1.  Unseaworthiness 
OE  Vessel. — The  vessel  and  her  owner  are,  both  by  English  and  American  law, 

169,  173,  47  L.   Ed.  1002.     See  also,  Young  case  a  seaman  falls  sick,  or  is  wounded,  in 

V.   Steamship   Co.,    105   U.   S.   41,   43,   26   L.  the  service  of  the  ship,  to  the  extent  of  his 

Ed.   966.  maintenance    and   cure,   and   to   his    wages, 

14.  Patterson  v.  Bark  Eudora,  190  U.  S.  at  least  so  long  as  the  voyage  is  continued. 
169,    17.5,    47    L.    Ed.    1002.  The  Osceola,  189  U.  S.  158,  175,  47  L.  Ed. 

15.  Where  parties  knew  of  illegality. —  760.  See  post,  "Unseaworthiness  of  Ves- 
The    St.    Jago    de    Cuba,    9    Wheat.    409,    6  sel,"  IV,  C,  1. 

L.    Ed.    122.  21.     The  Iroquois,  194  U.  S.  240,  242,  48 

But   such  claims  where  the  parties  were  L.  Ed.  955. 

innocent   of  all    knowledge   of,   or   partici-  Each    case   must    depend   upon   its    own 

pation    in,    the    illegal    voyage    were    pre-  circumstances,  having  reference  to  the  se- 

ferred    to    the    claim    of    forfeiture    on    the  riousness   of  the   injury,  the  care   that  can 

part    of    the    government.      The    St.    Jago  be  given  the  sailor  on  shiiiboard,  the  prox- 

de   Cuba,   9   Wheat.  409,   6  L.   Ed.   122.  imity   of   an   intermediate   port,   the   conse- 

16.  Seamen  entitled  to  be  paid.— Mar-  quences  of  delay  to  the  interests  of  the 
shall  V.  Montgomery,  2  Dall.  170,  1  L.  shipowner,  the  direction  of  the'  wind  and 
Ed.   3,35.  the    probability    of    its    continuing    in    the 

17.  Dismissal  of  one  does  not  measure  '''"^^  direction  and  the  fact  whether 
wages  of  residue.-The  Gloucester,  2  Dall.  ""  surgeon  is  likely  to  be  found  with 
36    1   L    Ed    278  competent  skill  to  take  charge  of  the  case. 

'       -,     "   '  "''  '     .    ,  .  With    reference    to    pnttinu    into    port,    all 

18.  Vessel  stranded,  crew  savmg  cargo.  that  can  be  demanded  of  the  master  is  the 
—Barnard  v.  Adams,  10  How.  270,  13  L.  e.xerciseof  reasonable  judgment  and  the 
^  ordinary    acquaintance    of    a    seaman    with 

19.  The  Blaireau,  2  Cranch  240,  270,  2  the  geography  and  resources  of  the  coun- 
L.   Ed.  266.  try.     He   is    not    absolutely    bound    to   put 

20.  The  Iroquois,  194  U.  S.  240,  241,  48  into  such  port  if  the  cargo  be  such  as 
L.  Ed.  955;  The  Osceola,  189  U.  S.  158,  would  be  seriously  injured  by  the  delay. 
47   L.   Ed.   760.  The  Iroquois,  194  U.  S.  240,  243,  48  L.  Ed. 

The  vessel  and  her  owners  are  liable,  in      955. 
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liable  to  an  indemnity  for  injuries  received  by  seamen  in  consequence  of  the 
unseaworthiness  of  the  ship,  or  a  failure  to  supply  and  keep  in  order  the  proper 
appliances    appurtenant    to    the    ship.22 

2.  Negligence  of  Master  or  Crew. — The  seaman  is  not  allowed  to  recover 
an  indemnity  for  the  negligence  of  the  master,  or  any  member  of  the  crew,  but 
is  entitled  to  maintenance  and  cure,  whether  the  injuries  were  received  by  neg- 
ligence or  accident.-'^ 

V.    Desertion  and  Mutiny. 

A.  Desertion — 1.  In  General. — The  contract  of  a  seaman  is  an  exceptional 
one  and  it  is  essential  for  the  carrying  on  of  navigation  that  sailors  should  not 
desert  their  vessels  at  critical  times,  but  they  must  surrender  their  personal 
liberty  to  a  certain  extent  and  are  liable  to  arrest  and  imprisonment  for  de- 
sertion. 2-* 

2.  Treaties. — Treaties  exist  between  the  United  States  and  nearly  all  civi- 
lized countries  providing  for  the  arrest  and  return  to  their  ships  of  deserting 
foreign  seamen. ^^ 

3.  Liability  of  Officer  for  False  Imprisonment. — Where  a  court-martial 
has  found  a  seaman  charged  with  deserting  guilty  of  attempting  to  desert,  the 
ministerial  officer  extending  the  sentence  is  not  liable  for  false  imprisonment.'-^ 

B.  Mutiny. — When  a  mutinous  French  seaman  is  imprisoned  pursuant 
to  the  terms  of  the  treaty  of  1853  with  France,  he  ought  not  to  be  discharged 
without  the  request  of  the  consul,  while  within  the  limit  of  the  term  of  im- 
prisonment provided  by  the  statute,  simply  because  the  vessel  from  which  he 
was  taken  has  left  the   port.^" 


22.  Injury    caused    by    unseaworthiness 

of  vessel.— The  Osceola,  189  U.  S.  138,  175, 
47  L.  Ed.  760.  See  ante,  "Duty  to  Provide 
Medical  Treatment."   IV,  A. 

Revised  Statute  of  Wisconsin  of  1898,  § 
3348.— The  Osceola,  189  U.  S.  158,  47  L. 
Ed.   760. 

23.  Negligence  of  master  or  crew. — The 
Osceola,  189  U.  S.  158,  175,  47  L.  Ed.  760. 
See  the  title  FELLOW  SERVANTS,  vol. 
6,  p.  245. 

24.  Robertson  v.  Baldwin,  165  U.  S.  275, 
282,  41  L.  Ed.  715;  Tucker  v.  AlexandrofT, 
183'U.   S.  424,  442,  46   L.   Ed.   264. 

25.  Tucker  v.  Alexandroff,  183  U.  S. 
424,  430,  46   L.   Ed.   264. 

The  Russian  government  sent  a  detail  of 
an  officer  and  fifty  men  to  Philadelphia,  to 
take  charge  of  the  cruiser  Variag  under 
construction  for  that  government  by  the 
Cramp  Company.  While  there.  Alexan- 
drofif,  a  seaman  of  the  detail,  deserted,  and 
going  to  New  York  declared  his  intention 
of  becoming  an  American  citizen.  It  was 
held  that  having  been  detailed  to  the  serv- 
ice of  the  Variag  Alexandrof?  was,  frorn 
the  time  she  became  a  ship,  a  member  of 
her  crew  within  the  meaning  of  the  treaty 
of  1832  entered  into  by  the  United  States 
and  Russia.  Tucker  v.  Alexandroff,  183 
U.  S.  424,  46  L.  Ed.  264.  See  the  title 
ARMY  AND  NAVY,  vol.  2,  p.  494. 

Where  the  chief  of  police  voluntarily 
performed    the    request    of    the    consul    as 


contained  in  the  written  requisition  for 
the  arrest  of  a  seaman,  the  arrest  was, 
therefore,  not  illegal  so  far  as  this  ground 
is  concerned.  Dallemagne  v.  Moisan,  197 
U.  S.  169,  174,  49  L.  Ed.  709.  See  the  title 
AMBASSADORS  AND  CONSULS,  vol. 
1,   p.   280. 

26.  Dynes  v.  Hoover,  20  How.  65,  15  L. 
Ed.  838. 

27.  Dallemagne  v.  Moisan,  197  U.  S. 
169,  177,  49  L.   Ed.  709- 

"The  provisions  of  article  8  of  the  treaty 
seem  to  us  plain,  and  they  refer  to  the  im- 
prisonment of  the  seaman  and  his  deten- 
tion during  the  time  of  his  stay  in  port,  and 
the  language  does  not  refer  in  that  respect 
to  the  stay  of  the  ship  in  port.  The  treaty 
provides  that  the  local  authorities  shall 
lend  forcible  aid  to  the  consuls  when  they 
may  ask  for  the  arrest  and  imprisonment 
of  persons  composing  the  crew,  whom 
they  may  deem  it  necessary  to  confine. 
The  language  has  no  reference  whatever 
to  the  ship,  and  they  (the  persons 
arrested)  are  held  during  their  stay  in  the 
port  'at  the  disposal  of  the  consul.'  Surely 
the  ship  is  not  held  at  the  disposal  of  the 
consul.  It  is  the  persons  arrested  who  are 
held,  and  they  are  to  be  released  at  the 
mere  request  of  the  consul,  made  in  writ- 
ing, and  the  expenses  of  the  arrest  and  de- 
tention of  the  persons  arrested  are  to  be 
paid  by  the  consul."  Dallemagne  v.  Moi- 
san, 197  U.   S.   169,  176,  49  L.   Ed.  709. 


SEARCHES   AND    SEIZURES. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Pknai.tie;s  and  ForFe^itures,  voL 
9,  p.  367;  Marine  Insurance,  vol.  8,  p.  149;  Piracy,  vol.  9,  p.  411;  Prize^ 
vol.  9,  p.  744;  Revenue  Laws,  ante,  p.  838;  War. 

A  search  ordinarily  implies  a  quest  by  an  officer  of  th«  law.  A  seizure 
contemplates  a  forcible  dispossession  of  the  owner. ^ 

Manner  and  Sufficiency  of  Seizure. — An  assertion  of  control,  with  a 
present  power  and  intent  to  exercise  it.  is  a  sufficient  seizure.^  In  order  to 
constitute  a  valid  seizure,  so  as  to  entitle  the  party  to  the  proceeds  of  a  for- 
feiture, there  must  be  an  open,  visible  possession  claimed,  and  authority  ex- 
ercised, under  the  seizure.^ 

Stolen  Goods. — The  seizure  of  stolen  goods  is  authorized  by  the  common 
law.^ 

Abandonment  of  Seizure. — A  seizure,  once  voluntarily  abandoned,  loses 
its  validity.5 

Tortious  Seizure  as  Giving  a  Right  to  Damages. — Acquittal,  if  accom- 
panied by  a  denial,  establishes  the  fact  that  the  seizure  was  tortious  and  that 
the  owner  of  the  property  is  entitled  to  damages. ^  Probable  cause  never  fur- 
nishes a  defense  to  an  action  for  damages  in  the  case  of  a  municipal  seizure.''' 
The  difference  between  the  value  of  the  goods  so  seized,  at  the  place  where 
they  were  taken  and  the  place  where  they  were  returned  to  the  owners,  is  the 
proper   measure  of  damages.^ 

Who  May  Seize — "Who  Are  Entitled  to  Goods  after  Seizure. — It  is  a 
principle  clearly  settled  at  the  common  law,  that  any  person  might  seize  un- 
customed goods  to  the  use  of  himself  and  the  king,  and  thereupon  inform  of 
the  seizure;  and  if,  in  the  exchequer,  the  informer  be  not  entitled  to  any  part, 
tl^e  whole  shall,  on  such  information,  be  adjudged  to  the  king.^ 

Seizure  of  a  Man's  Private  Papers  to  Be  IJsed  as  Evidence, — See  the 
title  Constitutional  Law,  vol.  4,  p.  506,  et  seq.     See  note  10. 

Constitutional  Guaranty  against  Unreasonable  Searches  and  Seizures, 
— The  constitutional  guaranty  of  the  right  of  the  people  to  be  secured  in  their 
papers  against  unreasonable  searches  and  seizures  extends  to  letters,  and  sealed 
packages  and  papers  subject  to  letter  postage,  thus  closed  against  inspection, 
wherever  they  may  be.  Whilst  in  the  mail,  they  can  only  be  opened  and  ex- 
amined under  a  warrant,  issued  upon  oath  or  affirmation,  particularly  describing 

1.  "Search"— "Seizure."— Hale  v.  Henkel,  3.  The  Josefa  Segiinda.  10  Wheat  312 
201  U.   S.  43,  76,  50  L.   Ed.  652.                               6  L.   Ed.  329. 

By  the  seizure  of  a  thing  is  meant  the  4.     Boyd  v.  United  States,  116  U.  S    616, 

taking    of    the    thing    into    possession,    the  503,  29  L.  Ed   746 

manner   of   which,    and   whether   actual    or  e'      au      j            \.      c        •              mi 

constructive,    depending    upon    the    nature  f'   c^         ,°"?;i^i;',*n  °^  ^^'^"?T^^^    J°' 

of  the  thing  seized.     As  applied  to  subjects  ^^^^  Segunda,  10  Wheat.  312,  6  L.  Ed.  329. 

capable  "  of     manual     delivery,     the     term  6-     Tortious  seizure  as  giving  a  right  to 

means    caption;    the    physical    taking    into  damages.— Avenll    v.    Smith,    17    Wall.    82,. 

custody.     Pelham  v.   Rose,  9  Wall.   103,  19  93,  21  L.  Ed.  613. 

L.  Ed.  602.  7.     Averill  v.   Smith,   17   Wall.   82,  93,  21 

2.  Manner  and  sufficiency  of  seizure. —  L.  Ed.  613. 

Miller  t;    United   States,   11   Wall.  268,  296,  g.     Bates   v.    Clark,   95   U.    S.    204,   24   L. 

20  L.  Ed.   135.  J7(j    471 


Seizure  of  stocks  of  a  railroad  company 
may  be  made  by   giving   notice   of   seizure 


9.     Who    may    seize — Who    are    entitled 


to  the  president   or  vice  president   of  the  *°  ^     l   r         T'^.Z^-T^.'^T',   ^^"L^.':^ 

railroad  company;  and  a  seizure  thus  made  ^  ''    ,1'     .-.^''p'ArrMVTrH  lyb^  ^"^^    ^^^• 

by  the  marshal  in  obedience  to  a  warrant  l^^   ^'^^  ^^'^   REVENUE  LAWS,  ante.  p. 

and  monition   is   sufficient  to   give  the  dis-  '    ' 

trict    court   jurisdiction.      Miller   v.    United  10-     See,      generally,      the      title      WIT- 

States,  11  Wall.  268,  20  L-  Ed.  135.  NESSES. 
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the  thing  to  be  seized. ^^ 

Unreasonable  Searches  and  Seizures  as  Regards  the  Fourth  and 
Fifth  Amendments. — See  the  titles  Constitutional  Law,  vol.  4,  pp.  506,  507, 
508,  509;  Revenue  Laws,  ante,  p.  838;  Witnesses. 

SEA  SERVICE.— See  the  title  Army  and  Navy,  vol.  2,  p.  505. 

SEAWORTHINESS.— See  the  title  Ships  and  Shipping.  Seaworthiness  is 
defined  to  be  "the  sufficiency  of  the  vessel  in  materials,  construction,  equipment, 
officers,  men  and  outfit  for  the  trade  or  service  in  which  it  is  employed."^ 

SECESSION.— See  the  titles  Constitutional  Law,  vol.  4,  p.  340;  Judicial 
Notice,  vol.  7,  p.  685. 

SECOND  APPEAL.— See  the  title  Appeal  and  Error,  vol.  2,  p.  412. 

SECONDARY  EVIDENCE.— See  the  title  Best  and  Secondary  Evidence, 
vol.  3.  p.  214. 

SECOND   TRIAL.— See  the  title  New  Triae.  vol.  8,  p.  907. 

SECRETARIES  OF  DEPARTMENTS.— See  the  title  United  States,  and 
references  given. 

SECRETARIES  OF  LEGATION.— See  the  titles  Ambassadors  and  Con- 
suls, vol.  1,  p.  275. 

SECRET  PARTNERSHIP.— Where  the  existence  of  certain  persons  as  part- 
ners is  not  avowed  or  made  known  to  the  public,  by  any  of  the  partners,  it  is 
deemed  a  secret  partnership. - 

SECRETS.— See  the  title  Injunctions,  vol.  6,  p.   1051. 

SECTION. — See  the  titles  Boundaries,  vol.  3,  p.  461;  Public  Lands,  ante, 
p.   1  ;   Statutes.     See,  also,  note  3. 

SECURE— SECURITY— SECURITIES.— See  the  titles  Copyright,  vol.  4, 
p.  602;  Guaranty,  vol.  6,  p.  581;  Municipal,  County,  State  and  Federal 
Securities,  vol.  8,  p.  651;  Pledge  and  Collateral  Security,  vol.  9,  p.  458; 
Patents,  vol.  9,  p.  136;  Principal  and  Surety,  vol.  9,  p.  713;  Railroads, 
ante,  p.  455.     The  word  secure  signifies  to  protect,  insure,  save,  ascertain,  etc.* 

SECURITY  FOR  COSTS.— See  the  title  Costs,  vol.  4,  p.  822. 

SEEDS.— See  the  title  Revenue  Laws,  ante,  pp.  889,  899. 

11.     Constitutional  guaranty  against  un-  3.    As  to  refusal  to  construe  "section"  as 

reasonable     searches     and     seizures. — Ex  "provision"   in   the   act   of    March   3,   1891, 

parte  Jackson,  96  U.  S.  727,  733,  24  L.  Ed.  repealing     the     timber     culture     laws,     see 

S77.  United    States    v.    Healey,    160    U.    S.    136, 

1.  The  Southwark,  191  U.  S.  1,  8,  48  L.  149,  40  L.   Ed.  369. 

Ed.  65,  quoting  from  Bouvier's   Law  Die-  4.     Secure. — Wheaton   z'.    Peters,    8    Pet. 

tionary.  591,  660,  8  L.   Ed.   1055. 

The  test  of  seaworthiness  is  whether  the  Duties  "secured  to  be  paid. — See  United 

vessel  is  reasonably  fit  to  carry  the  cargo  States  z'.  Three  Hundred  and  Fifty  Chests 

which  the  master  has  undertaken  to  trans-  of  Tea,  12  Wheat.  486,  6  L.  Ed.  702. 

port.     The   Silvia,    171   U.    S.    462,   464,   43  Secure  place. — As  to  secure  place  as  used 

L.   Ed.   241;    The   Southwark,   191   U.   S.   1,  in  a  fire  insurance  policy  requiring  insured 

9,  48  L.  Ed.  65.     See,  also,  The  Edwin  I.  to  keep  the  books  in  some  secure  place,  see 

Morrison,  153  U.  S.  199,  211,  38  L.  Ed.  688.  the  title   INSURANCE,  vol.  7,  p.  -176. 

To  constitute  seaworthiness  of  the  hull  Persons  bound  as  security  for  another. — 

of  a  vessel  in   respect   to  cargo,   the   hull  See  BOUND,  vol.  3,  p.  460. 

must  be  so  tight,  stanch  and  strong,  as  to  Power  of  attorney  to  confess  judgment 

be  competent  to  resist  all  ordinary  action  of  or  security. — As   to   power   of   attorney   to 

the  sea,  and  to  prosecute  and  complete  the  confess   judgment  being  a    security    within 

voyage  without  damage  to  the  cargo  under  the  meaning  of  the  bankrupt  act  rendering 

deck.     Dupont  v.  Vance,  19  How.  162,  167,  void    the    securities    given    by    debtors    in 

15  L.   Ed,  584.  contemplation  of  bankruptcy,  see  the  title 

Warranty    as    to    seaworthiness.— As  to  BANKRUPTCY,  vol.  2,  p.  942,  note  29. 

seaworthiness   as   relates   to  warranties   in  Copyright  and  patents. — As  to  secure  as 

marine     insurance     policies,    see    the    title  used  in  the  constitutional  provision  for  se- 

^lARlNE  INSURANCE,  vol.  8,  p.  181.  curing  to  authors  and  inventors  the  exclu- 

2.  Secret  partnership. — Winship  z;.  United  sive  right  to  their  respective  writings  and 
States,  5  Pet.  529,  555,  559,  8  L.  Ed.  216.  inventions,  see  the  title  PATENTS,  vol.  9, 
See  the  title  PARTNERSHIP,  vol.  9,  p.  73.  p.  150,  note  7. 
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SEGREGATION  SURVEYS.— As  to  segregation  surveys  in  general,  see  the 
title  PuBUC  Lands,  ante,  p.  1.  As  to  federal  courts  following  construction  of 
state  courts  as  to  what  constitutes  a  segregation  survey,  see  the  title  Courts, 
vol.  4,  p.  1112. 

SEIZED— SEIZIN.— See  the  titles  Covenants,  vpl.  5,  p.  5 ;  Curtesy,  vol. 
5,  p.  155;  Deeds,  vol.  5,  p.  245;  Dower,  vol.  5,  p.  487.  Seizin  was  originally 
the  completion  of  the  feudal  investiture.  In  American  jurisprudence  it  means, 
generally,  ownership.  The  covenant  of  seizin  and  the  covenant  of  right  to 
convey  are  synonymous.^ 

SEIZURE. — See  the  title  Searches  and  Seizures,  ante,  p.  1087.  As  to 
seizure  in  revenue  cases,  see  the  title  Revenue  Laws,  ante,  p.  989. 

SELECTION.— See  note  2. 

SELF-DEFENSE.— See  the  titles  Assault  and  Battery,  vol.  2,  p.  547; 
Homicide,  vol.  6,  p.  702. 

SELF-DESTRUCTION.— See  the  title  Insurance,  vol.  7,  p.   140. 

SELF-INFLICTED  INJURIES.— See  the  title  Accident  Insurance,  vol. 
1,  p.  59. 

SELF-SERVING  DECLARATIONS.— See  the  title  Declarations  and 
Admissions,  vol.  5,  p.  216. 

SELL— SOLD.— See  the  titles  Powers,  vol.  9,  p.  588;  Principal  and 
Agent,  vol.  9,  p.  640;  Sales,  ante,  p.  1022;  Vendor  and  Purchaser.  The 
word  "sells"  is  more  apt  in  describing  the  passing  of  the  title  of  personal  than 
of  real  property.  Not  that  this  is  decisive,  for  not  infrequently  it  is  held  to 
manifest  an  intent  to  convey  the  title  to  the  property  named,  whether  real  or 
personal.  But  when  the  purpose  of  the  transaction  is  stated  the  word  will  or- 
dinarily have  no  more  effect  upon  the  title  than  is  necessary  to  accomplish  the 
purpose.-'^ 

SEMINARY.— See  the  title  Colleges  and  Universities,  vol.  3,  p.  867. 


1.  Seizin.— McNitt  7'.  Turner,  16  Wall. 
353.  361,  21   L.   Ed.  341. 

"Died  seized  of"  as  equivalent  to  "died 
leaving."— See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p.  147. 

2.  Selection. — The  word  selection,  used 
in  the  act  of  March  3,  1857,  confirming  the 
selection  of  swamp  and  overflowed  lands 
granted  to  the  several  states  by  congress, 
applies  more  naturally  to  the  action  of  the 
grantee  in  reporting  to  the  land  department 
the  lands  which  it  claims,  than  to  the 
action  of  the  land  officers  in  identifying 
from  the  field  notes  what  are  and  what  are 
not  swamp  and  overflowed  lands.  The 
term  selection  is  not  an  apt  word  to  de- 
scribe the  identification  of  certain  lands 
according  to  evidence  presented  of  their 
character.  Michigan,  Land,  etc.,  Co.  v. 
Rust,  168  U.  S.  589,  601,  42  L.  Ed.  591. 
See  the  title  PUBLIC  LANDS,  ante,  p. 
226. 

3.  Sells.— Taylor  v.  Burns,  203  U.  S.  120, 
125,  51  L.  Ed.  116. 

Sale  within  meaning  of  swamp  land  act. 
— In  a  technical  sense,  and  where  a  due  re- 
gard is  given  to  the  intention  of  the  parties, 
"sold"  may  mean  a  transfer  of  the  title  of 
property  for  a  money  consideration;  but  it 
has  other  meanings  when  it  is  obvious  that 
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such  was  the  intent  of  the  party  using  the 
phrase.  The  delivery  of  a  land  warrant  by 
the  holder  to  the  proper  officers  of  the  gov- 
ernment, directing  that  it  be  located  on  this 
land,  and  the  paper  issued  to  him,  show- 
ing that  he  had  thereby  acquired  the  right 
to  a  patent  for  the  land,  constituted  a  sale 
within  the  meaning  of  the  act  of  congress 
granting  the  swamp  lands  to  the  states. 
Culver  V.  Uthe,  133  U.  S.  655,  659,  33  L. 
Ed.  776. 

"Sold"  not  synonymous  with  "dispo£>ed 
of"  in  act  of  congress. — See  the  title  PUB- 
LIC LANDS,  vol.  10,  p.  199. 

Power  to  sell. — As  to  what  is  covered 
by  the  term  "power  to  sell,"  see  the  title 
POWERS,   vol.  9,  p.   596. 

Power  to  sell  and  exchange  authorizing 
partition. — As  to  power  to  sell  and  ex- 
change lands  giving  authority  to  make  par- 
tition of  them,  see  the  title  PARTITION, 
vol.  9,  p.  66. 

Power  to  sell  not  including  power  to 
pledge.— Sec  the  title  FACTORS  AND 
COMMISSION  MERCHANTS,  vol.  6,  p. 

234. 

Lands  mortgaged  with  power  of  sale 
held  to  be  sold. — See  Tucker  v.  Ferguson, 
22  Wall.  527,  22  L.  Ed.  805. 


SENTENCE  AND  PUNISHMENT. 

BY    HOMER   RICHEY. 

I.  Sentence,   1092. 

A.  Formalities  Attendant  upon  Rendering  of  Sentence,  ,1092. 

1.  Presence  of  the  Accused,  1092. 

2.  Asking  Accused  if  He   Has  Anything  to   Say   against    Sentence 

Being  Pronounced,   1092. 

B.  Form   and    Sufficiency;    Necessary   Findings,   Recitals,    etc.,    1092. 

C.  Conformity  to  Statute  as  to  Character  and  Extent  of  Punishment,  1093. 

1.  Generally,   1093. 

2.  Where   Statute   Creates   New   Offense,    1093. 

3.  Sentence  Not  within  Jurisdiction  Void,  1093. 

a.  Generally,  1093. 

b.  When   Sentence  within  Jurisdiction,   1093. 

(1)  Generally,   1093. 

(2)  Excessive    Sentences,    1093. 

D.  Validity  of  Sentence  Where  Some  Counts  Good  and  Others  Bad,  1094. 

E.  Validity  of  Sentence  Where  Error  as  to  Some  Counts  and  Not  as  to 

Others,   1094. 

F.  What  Judgment  Rendered  upon  Division  of  Opinion,  1094. 

G.  Judgment   Rendered  on   Sunday,   1094. 

H.  Legality  of  Detention  under  Erroneous  Judgment,   1094. 

I.  Suspending  and   Setting  Aside   Sentence,    1094. 

J.  Pardon,   Reprieve,  Commutation,  etc.,   1095. 
K.  Amendment   and   Resentence,    1095. 

1.  Generally,   1095. 

2.  Where  Court  Has  Imposed  Fine  and  Imprisonment  under  Statute 

Which  Only  Authorized  Fine  or  Imprisonment,  1095. 

3.  After  Sentence  under  Wrong  Statute,   1095. 

4.  Resentence  after   Day   for   Execution   Has  Passed,   1095. 

II.  Punishment,    1096. 

A.  General  Object  and  End  of  Punishment,   1096. 

B.  Character  of  Crime  as  Determined  by  Punishment  Awarded,   1096. 

C.  Repeal  of  Statute  as  Affecting  Power  to  Punish,  1096. 

D.  Character  and   Extent  of  Punishment,    1096. 

1.  Discretion  of  States  and  Legislatures  as  to  Character  and  Extent 

of   Punishment,    1096. 

2.  Punishments  Should  Be  Certain  and  Definite,   1097. 

3.  Discretion  of  Court  as  to  Imposing  Extreme  Penalty,  1097. 

4.  Power  of  Appellate  Court  to  Convict  of  Greater  Offense,  1097. 

E.  Particular  Punishments  Considered,   1097. 

1.  Fines,  1097. 

2.  Imprisonment,   1097. 

a.  The   Mittimus,   1097. 

b.  Imprisonment  upon  Nonpayment  of  Fine.  1097. 

c.  Cumulative  and  Concurrent  Sentences,  1097. 

d.  Legalitv   of   Detention   Pending  Appeal.    Writ  of  Error,   etc., 

1097. 

e.  Computing  Term  of  Imprisonment,   1098. 

f.  Place  of   Imprisonment.    1098. 

(1)  Jail  or   Penitentiary,    1098. 

(2)  As  to  Location;  Use  of  State  Prisons,  etc.,  1099. 

g.  Imprisonment  at  Hard  Labor,  1100. 

3.  Capital   Punishment,   1101. 
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a.  Offenses  Punishable  Capitally,   1101. 

b.  Qualification  of  Sentence  by  Court  or  Jury,  1101. 

c.  Time,  Place,  and  Manner  of  Executing  Death  Sentence,  1102. 

(1)  Generally,   1102. 

(2)  Time  and  Place  Not  a  Part  of  Sentence,  1102. 

(3)  Amendment  and  Repeal;  Court  to  Proceed  According 

to  Which  Statute,  1102. 

(4)  Right  of  Condemned  Person  to  Delay  for  Purpose  of 

Prosecuting  an  Appeal,  New  Trial,  etc.,   1102. 

(5)  Manner  of  Inflicting  Death,  1103. 

4.  Statutes   Imposing   Civil   and   Political   Disabilities,    1103. 

CROSS   REFERENCES. 

See  the  title  Criminal  Law,  vol.  5,  p.  43.  And  see,  generally,  the  various 
criminal  titles. 

As  to  the  power  of  the  states  to  define  and  punish  crime,  regulate  procedure 
and  prescribe  the  character  of  the  sentence  and  punishment,  see  the  titles  Con- 
stitutional Law,  vol.  4,  p.  170;  Due  Proce;ss  of  Law,  vol.  5,  pp.  509,  539, 
542,  et  seq.,  616,  665,  674.  As  to  the  power  of  the  states  to  enforce  federal 
laws  and  punish  infractions   thereof,   see  the  title  Constitutional  Law,   vol. 

4,  p.  180,  et  seq.  As  to  punishment  for  contempt,  see  the  title  Contempt^ 
vol.  4,  p.  531.  As  to  the  constitutional  guaranties  for  the  protection  of  persons 
accused  of  crime,  see,  generally,  the  title  Constitutional  Law,  vol.  4,  p.  491, 
et  seq.  As  to  former  jeopardy,  see  the  title  Autrefois,  Acquit  and  Convict, 
vol.  2,  p.  751,  et  seq.  As  to  the  validity  of  laws  imposing  increased  punish- 
ment for  subsequent  offenses,  see  the  title  Constitutional  Law,  vol.  4,  p.  520. 
As  to  what  is  an  infamous  crime  within  the  meaning  of  the  constitutional  pro- 
vision, see  the  title  Constitutional  Law,  vol.  4,  p.  494.  As  to  cruel  and  un- 
usual punishment,  see  the  title  Constitutional  Law,  vol.  4,  p.  513.  et  seq. 
As  to  ex  post  facto  laws  and  bills  of  attainder,  see,  generally,  the  title  Con- 
stitutional Law,  vol.  4,  p.  515,  et  seq.  As  to  the  constitutionality  of  retro- 
spective laws  requiring  solitary  confinement  between  conviction  and  execution, 
see  the  title  Constitutional  Law,  vol.  4,  p.  527.  As  to  due  process  of  law  in 
judicial  and  administrative  proceedings  generally,  see  the  title  DuE  Process  of 
Law,  vol.  5,  p.  616,  et  seq.  As  to  due  process  of  law  in  criminal  proceedings,  see 
the  title  DuE  Process  of  Law,  vol.  5,  p.  665,  et  seq.  As  to  whether  acts  in  viola- 
tion of  state  law,  or  the  failure  to  proceed  according  to  state  law  and  procedure, 
amounts  to  a  denial  of  the  due  process  of  law  guaranteed  by  the  fourteenth 
amendment,  see  the  title  DuE  Process  of  Law,  vol.  5,  p.  542,  et  seq.  As 
to  the  validity  of  trial  and  sentence  before  a  de  facto  judge,  see  the  title  DuE 
Process  of  Law,  vol.  5,  pp.  627,  628.  As  to  the  power  of  the  state  with  respect 
to  the  collection  and  disposition  of  fines,  see  the  title  DuE  Process  of  Law;  vol. 

5,  p.  674.  As  to  the  right  to  an  abatement  of  the  fine  or  imprisonment  upon 
return  of  money  or  property  embezzled  or  stolen,  see  the  title  Due  Process  oF 
Law,  vol.  5,  p.  674.  As  to  the  deprivation  of  liberty  without  due  process  of 
law,  see  the  title  Due  Process  of  Law,  vol.  5,  p.  553,  et  seq.  As  to  solitary 
confinement  in  violation  of  state  law,  pending  the  execution  of  the  death  sen- 
tence, constituting  a  want  of  due  process,  see  the  title  DuE  Process  of  Law, 
vol.  5,  p.  544.  As  to  the  equal  protection  of  the  laws,  see  the  title  Constitu- 
tional Law,  vol.  4,  pp.  390,  392.  As  to  habeas  corpus,  see  the  title  Habeas 
Corpus,  vol.  6,  p.  610.  As  to  the  sentence  and  punishment  of  persons  in  the 
army  and  navy,  see  the  title  Military  Law,  vol.  8,  pp.  345,  et  seq.;  351.  As  to 
the  sentence  and  punishment  of  persons  in  the  militia,  see  the  title  Militia, 
vol.  8,  p.  360,  et  seq.  As  to  the  right  of  third  persons  to  interpose  to  prevent  the 
carrying  out  of  unlawful  sentences,  see  the  title  Constitutional  Law,  vol. 
4,  pp.  73-76;  Due  Process  of  Law,  vol.  5,  p.  521. 
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I.    Sentence. 

A.  Formalities  Attendant  upon  Rendering*  of  Sentence — 1.  Presence: 
OF  THE  Accused. — At  common  law  no  judgment  of  corporal  punishment  could 
be  pronounced  against  a  man  in  his  absence.^ 

Presence  in  Appellate  Court. — But  the  presence  of  defendants  condemned 
to  death  is  not  essential  when  the  judgments  are  affirmed  against  them  by  the 
appellate  court;  the  sentences  are  not  vacated  by  the  writs  of  error,  but  only 
their  execution  stayed  pending  proceedings  in  the  higher  court.^ 

2.  Asking  Accused  if  He  Has  Anything  to  Say  against  Sentence  Bf- 
ING  Pronounced. — At  common  law  it  was  deemed  essential  in  capital  cases, 
that  inquiry  be  made  of  the  defendant,  before  judgment  was  passed,  whether 
he  had  anything  to  say  why  the  sentence  of  death  should  not  be  pronounced 
upon  him ;  thus  giving  him  an  opportunity  to  allege  any  ground  of  arrest,  or  to 
plead  a  pardon,  if  he  had  obtained  one,  or  to  urge  any  other  legal  objection  to 
further  proceedings  against  him.  This  privilege  was  deemed  of  such  substantial 
value  to  the  accused,  that  the  judgment  would  be  reversed  if  the  record  did  not 
show  that  it  was  accorded  to  him.^ 

B.  Form  and  Sufficiency;  Necessary  Findings,  Recitals,  etc. — While 
the  record  in  a  criminal  case  must  state  what  wmU  affirmatively  show  the  ofifense, 
the  steps,  without  which  the  sentence  cannot  be  good,  and  the  sentence  itself, 
all  parts  of  the  record  are  to  be  interpreted  together,  effect  being  given  to  all, 
if  possible,  and  a  deficiency  at  one  place  may  be  supplied  by  what  appears  in 
another.^ 


1.  Presence  of  accused  at  time  of  sen- 
tence.—Ball  V.  United  States,  140  U.  S.  118, 
129.  35  L.  Ed.  377.  See,  generally,  the  title 
CRIMINAL  LAW,  vol.  5,  pp.  115,  118. 

Presence  of  accused  in  felony  case  must 
affirmatively  appear. — See  the  title  CRIM- 
IXAL  LAW,  vol.  5,  p.  118. 

Same;  example  of  sentence  failing  to 
show  presence. — See  Ball  v.  United  States, 
140  U.   S.   118,   131,   133,  35   L.   Ed.  377. 

2.  Presence  in  appellate  court. — Cross 
?•.  United  States,  145  U.  S.  571,  578,  36  L. 
Ed.  821;  Fielden  v.  Illinois,  143  U.  S.  453, 
36  L.  Ed.  224;  Schwab  v.  Berggren,  142 
U.  8.  442,  448,  36  L-  Ed.  218.  See  the  title 
CRIMINAL  LAW,  vol.  5,  p.  116. 

Not  required  by  due  process  of  law. — 
Fielden  v.  Illinois,  143  U.  S.  452,  36  L.  Ed. 
224;  Schwab  v.  Berggren,  143  U.  S.  442, 
448.  36  L.   Ed.  218. 

Not  required  by  statutes  of  Illinois. — 
Schwab  V.  Berggren,  143  U.  S.  442,  451,  36 
L.  Ed.  218;  Fielden  v.  Illinois,  143  U.  S. 
452,   36   L.   Ed.   224. 

3.  Asking  accused  if  he  has  aught  to  say, 
etc.— Ball  :■.  United  States,  140  U.  S.  118, 
129,  35  L.  Ed.  377;  Schwab  v.  Berggren, 
143   U.   S.   442,  446,  36  L.   Ed.   218. 

Not  required  in  appellate  court. — 
Schwab  V.  Berggren,  143  U.  S.  442,  447,  36 
L.  Ed.  218;  Fielden  v.  Illinois,  143  U.  S. 
452,  :!0  L.   Ed.  224. 

Misrecital  of  verdict  in  statement  of  in- 
quiry.— Ex  parte  Wilson,  114  U.  S.  417, 
42],   29   L.    Ed.   89. 

4.  Form  and  sufficiency. — Pointer  v. 
United  States,  151  U.  S.  396,  419,  38  L. 
Ed.  208. 

An  objection  that  a  sentence  involving 
the  death  penalty  does  not  state  the  of- 
fense   of   which    the    defendant   was    found 


guilty  cannot  be  sustained  where  the  sen- 
tence itself  is  in  the  record  and  where  the 
record  itself  shows  an  indictment  charging 
a  capital  felony  and  that  every  step  neces- 
sary to  justify  the  punishment  inflicted 
was  duly  and  properly  taken.  Pointer  v. 
United  States,  151  U.  S.  396,  419,  38  L.  Ed. 
208. 

Motions  for  new  trial  and  in  arrest  of 
judgment  having  been  overruled  and  the 
defendant  having  been  asked,  as  required 
by  statute,  if  he  had  anything  to  say 
why  sentence  should  not  be  pronounced, 
and  having  answered  that  inquiry,  in 
the  negative,  the  court,  the  defend- 
ant being  present,  then  announced 
that  he  had  been  duly  convicted  of  the 
crime  of  murder  in  the  first  degree  with- 
out any  recommendation,  and  that,  there- 
fore, it  was  "ordered,  adjudged  and  de- 
creed," that  he  be  taken,  etc.,  and  shot 
until  he  was  dead.  Held,  that  this  was 
a  sufificient  adjudication  that  he  was 
guilty  of  the  crime  charged  and  was  the 
only  judgment  necessary  to  render  under 
the  territorial  statutes  of  Utah.  Davis  v. 
Utah  Territory,  151  U.  S.  262,  271,  38  L. 
Ed.  1.53. 

A  judgment  which  recited  that:  "The 
defendant,  Sandy  White,  having  been  con- 
victed on  a  former  day  of  this  term,  and 
he  being  now  present  in  open  court  and 
being  asked  if  he  had  anything  further  to 
say  why  the  judgment  of  the  court  should 
not  be  pronounced  upon  him  sayetli  noth- 
ing, it  is  thereupon  ordered  by  the  court 
that  the  said  defendant,  Sandy  White,  be 
imprisoned  in  Kings  County  penitentiary, 
at  Brooklyn,  New  York,  for  the  period  of 
one  year  and  one  day,  and  pay  the  costs 
of   this   prosecution,    for   wliich    let   execu- 
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C.    Conformity  to  Statute  as  to  Character  and  Extent  of  Punishment 

— 1.  Generally. — A  judgment  rendered  by  a  court  in  a  criminal  case  must 
conform  strictly  to  the  statute,  and  any  variation  from  its  provisions,  either  in 
the  character  or  the  extent  of  punishment  inflicted,  renders  the  judgment  ab- 
solutely void.^ 

2.  Where  Statute  Creates  New  Offense. — Where  the  statute  creates  a 
new  offense  and  denounces  the  penalty,  or  provides  a  specific  punishment,  only 
that  punishment  can  be  inflicted  which  the  statute  prescribes.  Such  provisions 
are  exclusive.*^ 

3.  Sentence  Not  within  Jurisdiction  Void — a.  Generally. — A  sentence 
which  is  not  within  the  jurisdiction  of  the  court  to  impose  is  not  merely  un- 
lawful  and   erroneous,  but  is  wholly  void.''' 

b.  When  Sentence  zvithin  Jurisdiction — (1)  Generally. — A  court  has  juris- 
diction to  render  a  particular  judgment  only  when  the  offense  charged  is  within 
the  class  of  offenses  placed  by  the  law  under  its  jurisdiction,  and  when,  in  tak- 
ing custody  of  the  accused,  and  in  its  modes  of  procedure  to  the  determination 
of  the  question  of  his  guilt  or  innocence,  and  in  rendering  judgment,  the  court 
keeps  within  the  limitations  prescribed  by  the  law,  customary  or  statutory. 
When  the  court  goes  out  of  these  limitations,  its  actions,  to  the  extent  of  such 
excess,  is  void.^ 

(2)  Excessive  Sentences. — Where  a  court  has  jurisdiction  of  the  person  and 
of  the  offense,  the  imposition  of  a  sentence  in  excess  of  what  the  law  permits 
does  not  render  the  legal  or  authorized  portion  of  the  sentence  void,  but  only 
leaves  such  portion  of  the  sentence  as  may  be  in  excess  open  to  question  and 


tion  issue,"  was  a  sufficient  judgment  for 
all  purposes.  White  v.  United  States,  164 
U.  S.  100,  103.  41  L.  Ed.  .36.5. 

Prosecution  under  revenue  laws;  recital 
of  finding  of  intent  to  defraud. — In  a  pros- 
ecution under  the  revenue  laws,  a  decree 
which  sets  forth  that  the  jury  "by  their 
verdict  found  for  the  United  States,  con- 
demning the  said  goods"  and  they  were 
"accordingly  condemned  as  forfeited  to 
the  United  States,"  is  sufficient  without 
reciting  any  special  finding  by  the  jury  as 
to  an  intent  to  defraud.  Origet  v.  United 
States,  125  U.  S.  240,  31  L.  Ed.  743.  And 
see  the  title  REVENUE  LAWS,  ante,  p. 
838. 

Failure  to  recite  reason  for  sentence  to 
penitentiary  instead  of  public  roads;  laws 
of  North  Carolina. — See  Howard  v.  Flem- 
ing, 191  U.  S.  126,  136,  48  L.  Ed.  121. 

Sentence  to  penitentiary  by  federal 
courts;  failure  to  state  that  there  was  no 
suitable  penitentiary  in  state  immaterial. — 
Ex  parte  Wilson,  114  U.  S.  417,  421,  29  L. 
Ed.  89;  Ex  parte  Karstendick,  93  U.  S. 
396,  23  L.   Ed.  889. 

Same;  provision  as  to  hard  labor. — 
Where  the  court  has  jurisdiction  to  con- 
finement for  more  than  one  year  in  a  pen- 
itentiary where  hard  labor  is  a  part  of  the 
usual  discipline,  the  sentence  is  not  ren- 
dered void  by  the  addition  of  a  provision 
expressly  stating  that  he  is  sentenced  to 
hard  labor,  notwithstanding  the  statute 
under  which  he  is  sentenced  does  not  ex- 
pressly require  it.  United  States  v.  Prid- 
geon,  153  U.  S.  48.  61,  38  L.  Ed.  631. 

5.  Conformity  to  statute  as  to  character 
and  extent  of  punishment. — In  re  Graham, 
138  U.   S.   461,  462,  34   L.    Ed.   1051. 


A  conviction  and  punishment  under  an 
unconstitutional  law  is  no  more  violative 
of  a  person's  constitutional  rights,  than  an 
unconstitutional  conviction  and  punish- 
ment under  a  valid  law.  In  re  Nielsen,  131 
U.  S.  176,  183,  33  L.  Ed.  118. 

6.  Where  statute  creates  new  offense. — 
McBroom  v.  Scottish,  etc.,  Inv.  Co.,  153 
U.  S.  318.  325,  38  L.  Ed.  729;  Farmers', 
etc..  Bank  v.  Bearing,  91  U.  S.  29,  35,  23 
L.  Ed.  196;  Gates  v.  National  Bank,  100 
U.  S.  239,  249,  25  L.  Ed.  580;  Barnet  v.  Na- 
tional Bank,  98  U.  S.  555,  558,  25  L.  Ed. 
212. 

7.  Sentence  not  within  jurisdiction 
void. — In  re  Nielsen,  131  U.  S.  176,  33  L. 
Ed.  118;  In  re  Mills,  135  U.  S.  263,  270,  34 
E.  Ed.  107;  Ex  parte  Lange,  18  Wall.  163, 
21  L.  Ed.  872;  Ex  parte  Parks,  93  U.  S. 
18,  23,  23  L.  Ed.  787;  Ex  parte  Virginia, 
100  U.  S.  339,  343,  25  L.  Ed.  676;  Ex  parte 
Rowland,  104  U.  S.  604,  612,  26  L.  Ed  861; 
In  re  Coy,  127  U.  S.  731,  738.  32  L.  Ed.  274. 

8.  When  sentence  within  jurisdiction, — 
In  re  Bonner,  151  U.  S.  242,  256,  257,  38  L. 
Ed.  149;  Post  V.  United  States,  161  U.  S. 
583,  585,  40  L.  Ed.  816. 

Where_  it  is  within  the  jurisdiction  of 
the  trial  judge  to  pass  upon  the  sufficiency 
of  the  verdict  and  to  construe  its  legal 
meaning,  and  in  so  doing  he  errs,  and 
holds  the  verdict  to  be  sufficiently  certain 
to  authorize  the  imposition  of  punishment 
for  the  highest  grade  of  the  ofifonse 
charged,  it  is  an  error  committed  in  the 
exercise  of  jurisdiction  and  one  which 
does  not  present  a  jurisdictional  defect 
remediable  by  the  writ  of  habeas  corpus. 
In  re  Eckart,  166  U.  S.  481,  482,  41  L.  Ed. 
1085. 
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attack.  In  other  words,  the  sound  rule  is  that  a  sentence  is  legal  so  far  as  it  is 
within  the  provisions  of  law  and  the  jurisdiction  of  the  court  over  the  person 
and  offense,  and  only  void  as  to  the  excess  when  such  excess  is  separable,  and 
may  be  dealt  with  without  disturbing  the  valid  portion  of  the  sentence.^ 

D.  Validity  of  Sentence  Where  Some  Counts  Good  and  Others  Bad. 
^It  is  settled  law  in  this  country  generally,  that  in  any  criminal  case  a  general 
verdict  and  judgment  on  an  indictment  or  information  containing  several  counts 
cannot  be  reversed  on  error  if  any  one  of  the  counts  is  good  and  warrants  the 
judgment,  because,  in  the  absence  of  anything  in  the  record  to  show  the  con- 
trary, the  presumption  of  law  is  that  the  court  awarded  sentence  on  the  good 
comit  only.i^ 

E.  Validity  of  Sentence  Where  Error  as  to  Some  Counts  and  Not  as 
to  Others. — Sec  the  title  AppKal  and  EpvRor,  vol.  2,  p.  383. 

F.  What  Judgment  Rendered  upon  Division  of  Opinion. — See  the  title 
Appeal  and  Error,  vol.  2,  pp.  34,  30. 

G.  Judgment  Rendered  on  Sunday. — A  judgment  or  sentence  rendered 
on  Sundav  is  void.^^ 

H.  Legality  of  Detention  under  Erroneous  Judgment. — See  the  title 
Habeas  Corpus,  vol.  6,  pp.  632,  649. 

I.  Suspending  and  Setting  Aside  Sentence. — It  is  competent  for  a  court, 
for  good  cause,  to  set  aside,  at  the  same  term  at  which  it  was  rendered,  a  judg- 
ment of  conviction  even  on  confession,  and  notwithstanding  the  defendant  ha? 
entered  upon  the  imprisonment  ordered  by  the  sentence.  ^2 


9.  Excessive  sentences. — United  States 
V.  Pridgeon,  153  U.  S.  48,  62,  63,  38  L.  Ed. 
631;  In  re  Swan,  150  U.  S.  637,  653,  37  L. 
Ed.  1207. 

Unlawful  sentence  to  penitentiary 
void.— A  sentence  to  the  penitentiary, 
where  the  accused  could  only  lawfully  be 
imprisoned  in  a  jail,  is  not  merely  irregu- 
lar but  void.  In  re  Mills,  135  U.  S.  263, 
270,  34  L.  Ed.  107. 

In  the  state  courts;  state  and  federal 
questions. — When  the  highest  court  of  a 
state  holds  that  a  judgment  of  one  of  its 
inferior  courts  imposing  punishment  in  a 
criminal  case  is  valid  and  binding  to  the 
extent  in  which  the  law  of  the  state  au- 
thorized the  punishment,  and  only  void 
for  the  excess,  the  federal  supreme  court 
cannot  treat  it  as  wholly  void,  and  release 
the  prisoner,  there  being  no  principle  of 
federal  law  invaded  in  such  ruling.  In  re 
Graham,  138  U.  S.  461,  464,  34  L.  Ed.  1051. 

Sentence  in  excess  of  maximum  time 
limit  etroneous,  and  not  void,  in  Wiscon- 
sin.—In  re  Graham,  138  U.  S.  461,  462,  34 
L.  Ed.  ]Or,l. 

10.  Validity  of  sentence  where  some 
counts  good  and  others  bad. — Locke  v. 
United  States,  7  Cranch  339,  344,  3  L.  Ed. 
364;  Clifton  v.  United  States,  4  How.  242. 
250,  11  L.  Ed.  957;  Snyder  v.  United 
States,  112  U.  S.  216,  28  L.  Ed.  697;  Bond 
V.  Dustin,  112  U.  S.  604,  609,  28  L.  Ed. 
835;  Claassen  v.  United  States,  142  U.  b. 
140  146,  35  L.  Ed.  966;  Evans  v.  United 
States,  153  U.  S.  584,  38  L.  Ed.  830; 
Goode  V.  United  States,  159  U.  S.  663,  669, 
40  L.  Ed.  297. 

A  general  verdict  of  guilty  rendered 
upon  all  the  counts  of  an  indictment  upon 
which  a  nolle  prosequi  was  not  entered, 
should   stand   if  any   one   of  the   counts   is 


good.  Evans  v.  United  States,  153  U.  S. 
584,  595,  38  L.  Ed.  830;  Evans  v.  United 
States,  No.  2,  153  U.  S.  608,  38  L.  Ed.  839; 
Claassen  v.  United  States,  142  U.  S.  140,  35 
L.    Ed.   966. 

11.  Judgment  on  Sunday. — Ball  v.  United 
States,  140  U.S.  118,  131,  35  L.  Ed.  377. 

Where  the  jury  returned  the  verdict  on 
Sunday  morning,  an  order  of  court  entered 
on  the  same  day  in  these  words:  "It  is 
therefore  considered  by  the  court  that  the 
defendants,  J.  C.  Ball  and  R.  E.  Boutwell, 
are  guilty  as  charged  in  the  indictment 
herein,  and  as  found  by  the  jury,  and  it  is 
ordered  that  they  be  remanded  to  the  cus- 
tody of  the  marshal  and  be  by  him  com- 
mitted to  the  county  jail  of  Lamar  County 
to  await  the  judgment  and  sentence  of  the 
■ourt,"  is  not  a  judgment,  but  only  a  re- 
mand for  sentence;  and  is  not  therefore 
void  as  having  been  rendered  on  Sunday. 
Ball  V.  United  States,  140  U.  S.  118,  131, 
35  L.  Ed.  377. 

12.  Suspending  and  setting  aside  sen- 
tence.—Bassett  T'.  United  States,  9  Wall. 
:8,  19  L.  Ed.  548. 

As  to  the  power  of  the  federal  courts. — 
Federal  courts  have  power  during  the 
same  term  to  set  aside  a  sentence  impos- 
ing an  excessive  fine  or  imprisonment  and 
in  lieu  thereof  to  impose  such  fine  or  im- 
prisonment as  may  be  authorized  by  law; 
and  this  notwithstanding  the  accused  may 
have  begun  to  serve  the  time  first  im- 
posed. Williams  v.  United  States,  168 
U.  S.  382,  389,  42  L.  Ed.  509. 

But  after  a  party  has  been  convicted  and 
sentenced  in  the  circuit  court  for  a.  crimi- 
nal offense,  and  after  a  warrant  is  in  the 
hands  of  the  marshal,  commanding  him  to 
execute  the  judgment,  the  circuit  court 
itself   has   no   power   to   recall   it;   and   the 
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Effect  of  Suspension. — The  suspension  of  the  execution  of  a  sentence  from 
one  term  of  the  court  to  the  next  without  any  motion,  and  with  no  appHcation 
or  proceeding  pending  from  the  one  term  to  the  other,  nor  anything  going  over 
from  one  term  to  the  other  except  the  suspension  of  execution,  leaves  the  sen- 
tence in   full   force  without  any  jurisdiction  in  the  court  over  the  same.^^ 

Effect  of  Suspension,  Rescission,  etc.,  upon  Rights  of  Informer. — 
See  the  titles  Constitutional  Law,  vol.  4,  p.  419;  Fines,  vol.  6,  p.  286;  Par- 
don, vol.  9,  p.  5 ;   PENALTIES  AND  FoRPEiTURKs,  vol.  9,  p.  364. 

J.  Pardon,  Reprieve,  Commutation,  etc. — Generally. — See  the  title 
Pardon,  vol.  9,  p.  1. 

Reprieve  as  an  Interference  with  Proceedings  in  Federal  Court. — 
Where  a  person  sentenced  to  death  by  a  state  court  has  appealed  to  a  federal 
court  for  a  habeas  corpus  upon  federal  grounds,  the  action  of  the  governor  of 
the  state  in  granting  a  reprieve  to  the  condemned  person  in  order  to  permit  of 
the  prosecution  of  an  appeal  from  an  order  denying  the  petition  for  the  writ  of 
habeas  corpus  is  not  such  an  interference  by  state  authorities  with  proceedings 
in  federal  courts  in  violation  of  Revised  Statutes,  §  766,  as  will  render  the  sub- 
sequent confinement  and  execution  of  the  prisoner  unlawful  and  without  due 
process  of  law.^'* 

Legality  of  Detention  after  Commutation  of  Sentence. — The  detention 
of  the  appellant  by  the  warden  of  the  penitentiary  after  commutation  of  a  death 
sentence  is  not  in  violation  of  any  rights  secured  to  him  by  the  constitution  of 
the  United  States.^^ 

K.  Amendment  and  Resentence — 1.  Generally. — See  ante,  "Suspending 
and  Setting  Aside  Sentence,"  I,  D. 

2.  Where  Court  Has  Imposed  Fine  and  Imprisonment  under  Statute 
Which  Only  Authorizes  Fine  or  Imprisonment. — As  to  the  effect  of  the 
payment  of  the  fine,  see  the  title  Fines,  vol.  6,  p.  286. 

3.  After  Sentence  under  Wrong  Statute. — As  to  the  right  to  abatement 
in  such  case  where  the  accused  has  already  served  a  portion  of  the  first  sentence, 
see  the  title  Due  Process  of  Law,  vol.  5,  p.  674. 

4.  Resentence  after  Day  for  Execution  Has  Passed. — Where  Day  Goes 
by  Pending  an  Appeal. — Where  pending  an  appeal  from  the  state  court  to  the 
supreme  court  of  the  United  States  from  a  conviction  and  sentence  upon  the 
charge  of  homicide,  the  time  for  execution  goes  by,  the  subsequent  appointment 
of  another  day  by  the  state  court  and  the  issuance  of  a  death  warrant  in  accord- 
ance with  the  state  statute,  does  not  involve  a  denial  of  any  right  protected  by 
the  federal  constitution. ^^  Where  the  statute  requires  the  court  to  postpone 
the  day  of  execution  for  a  period  of  time  in  order  to  allow  the  accused  to  apply 
for  a  writ  of  error,  the  failure  of  the  appellate  court  to  announce  a  result  within 
the  time  allowed  for  the  application  for  the  writ  to  be  made  does  not  entitle  the 
accused  to  be  set  at  large.  On  the  other  hand  the  sentence  of  death  remains  in 
force  and  is  sufficient  authority  for  holding  the  convict  in  confinement  after 
the  day  fixed  has  passed,  when,  in  the  absence  of  any  other  disposition  of  the 
case,  it  becomes  the  duty  of  the  court  to  assign  a  new  day  for  the  execution. i''" 

Same;  Where  Accused  Escapes  Pending  Writ  of  Error. — Where, 
pending  a  writ  of  error,  the  accused  escapes  from  custody,  and  is  given  sixty 

supreme  court,  having  no  appellate  power  15.  Legality  of  detention  after  commu- 
over  the  proceeding,  cannot  prohibit  a  tation  of  sentence. — Schwab  v.  Berggren, 
ministerial  officer  from  performing  the  1-4.1  U.  S.  442,  451,  3G  L.  Rd.  218. 
duty  which  the  circuit  court  has  legally  16.  Resentence  where  day  has  passed 
imposed  upon  him.  Ex  parte  Gordon,  1  pending  an  appeal. — Cracmer  v.  Washing- 
Black  503,  17  L.  Ed.  134.  ton   State,  108  U.  S.  124,  42  L.   Ed.  407,  re- 

13.  Effect  of  suspension. — United  States  affirmed  in  Durrant  v.  Hale,  168  U.  S.  705 
V.    Pile,   130  U.    S.   280,  283,   32   L.    Ed.   904.  42  L.  Ed.  1213. 

14.  Reprieve  as  an  interference  with  17.  Same. — In  re  Cross,  14G  U.  S.  271, 
proceedings  in  federal  court. — Rogers  v.  278,  36  L.  Ed.  969:  McElvaine  v.  Brush,  142 
Peck,  199  U.  S.  425,  50  L.  Ed.  256.                          U.  S.  155,  159,  35  L-  Ed.  971. 
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days  in  which  to  surrender  himself  under  pain  of  having  his  writ  of  error  dis- 
missed, and  he  does  not  surrender  within  the  sixty  days,  and  the  writ  of  error 
is  dismissed  accordingly,  it  is  not  a  denial  of  any  constitutional  right  to  re- 
sentence him  upon  his  heing  recaptured. ^^ 

Same;  Lower  Court  Proceeding  Before  Mandate  Issues. — Where  the 
state  court  proceeds,  after  final  judgment  in  the  federal  supreme  court  on  the 
appeal  of  a  person  imprisoned  or  held  in  custody,  but  before  the  mandate  goes 
down  from  the  supreme  court  to  the  federal  circuit  court  to  which  application  for 
a  writ  of  habeas  corpus  has  been  made,  it  does  so  at  the  risk  that  its  course 
may  be  controlled,  and  if  need  be  annulled,  should  the  supreme  court,  during  the 
term,  suspend  or  set  aside  its  own  judgment;  but  otherwise  the  undue  haste  of 
the  state  court  in  proceeding  before  the  mandate  of  the  supreme  court  is  issued, 
while  not  to  be  commended,  does  not  render  its  action  void,  simply  because  it 
was  taken  before  the  mandate  went  down.^^ 

Resentence  after  Reprieve. — Whether,  under  the  state  law,  it  is  neces- 
sary for  the  court  to  refix  tlie  day  for  the  execution  of  a  person  who  has  once 
been  reprieved  by  the  governor,  where  the  reprieve  itself  definitely  sets  the  day, 
is  a  question  of  state  law  to  be  determined  by  the  state  courts,  and  does  not  in- 
volve any  question  under  the  federal  constitution  and  laws.^*^ 

Under  §  845  of  the  Revised  Statutes  of  the  District  of  Columbia,  the 
power  of  the  court  to  set  a  day  for  execution  is  not  exhausted  by  its  first  ex- 
ertion, and  if  the  time  for  execution  has  passed  for  any  cause,  the  court  can 
make  a  new  order. ^^ 

II.    Punishment. 

A.  General  Object  and  End  of  Punishment. — The  great  end  of  punish- 
ment is  not  the  expiation  or  atonement  of  the  offense  committed,  but  the  pre- 
vention of  future  ofifenses  of  the  same  kind.-- 

B.  Character  of  Crime  as  Determined  by  Punishment  Awarded. — As 
Felonies  and  Misdemeanors. — See  the  title  Criminal  Law,  vol.  5,  p.  65. 

As  Infamous  or  Not  Infamous. — See  the  title  Constitutional  Law,  vol. 
4,  p.  494. 

Capital  Crime  within  Meaning  of  Court  of  Appeals  Act. — A  conviction 
for  murder,  punishable  with  death,  is  not  the  less  a  conviction  for  a  capital 
crime,  under  the  court  of  appeals  act  of  March  3,  1891,  by  reason  of  the  fact 
that  the  jury  in  a  particular  case  qualifies  the  verdict  by  adding  the  words 
"without  capital  punishment."  The  test  is  not  the  punishment  actually  imposed, 
but  that  which  may  be  imposed  under  the  statute.^^ 

C.  Repeal  of  Statute  as  Affecting  Power  to  Punish. — See  the  title 
Statutes. 

D.  Character  and  Extent  of  Punishment — 1.  Discretion  oe  States 
AND  Legislatures  as  to  Character  and  Extent  oe  Puniseiment. — Gen- 
erally, see  the  titles  Constitutional  Law,  vol.  4,  pp.  170,  250,  255,  390.  491, 
et  seq. ;  Criminal  Law,  vol.  5,  pp.  52.  53;  Due  Process  of  Law,  vol.  5.  pp. 
509,  532.  616.  665,  et  seq. 

Power  to  Punish  Separate  Parts  of  Transaction. — See  the  title  Crim- 
inal Law,  vol.  5.  p.  51. 

Punishing  Conspiracy  More  Severely  than  Crime  Itself. — See  the  title 
Conspiracy,  vol.  3,  p.   1107. 

18.  Same;  where  accused  escapes  Columbia, — Cross  v.  Burke.  146  U.  S.  82, 
pending  a  writ  of  error. — Allen  v.  Georgia,  84,  .36  L.  Ed.  896;  In  re  Cross,  146  U.  S. 
166  U.  S.   i:!S,  41   L.  Ed.  949.  271,  278,  36   L.   Ed.   969. 

19.  Same;  lower  court  proceeding  be-  22.  General  object  and  end  of  punish- 
fore  mandate  issues.— In  re  Shibuya  Ju-  ment.— Schwab  i:  Berggren,  143  U.  S.  442, 
giro,  140  U.  S.  291,  296,  3.5  L.  Ed.  510;     In       4^3    35  l    Ed    218 

re   Boardman,    169   U.   S.  39,  44,   42   L.   Ed.  ^S.     Capital    crime    within    meaning    of 

nk      -D  ...  r^»  •  r.  court      of      appeals      act. — Fitzpartick      r. 

'^P  i^^.!?l'T  .^/*^'  '"fP'/T:~r^°^''''  United  States  178  U.  S.  304,  306,  44  L.  Ed. 
7.   reck,  T.19  L.  S.  42.j,  :>0  L.  Ed.  2;)6.  in~s 

21.     Under  §  845  Rev.  Stats.,  District  of       ^^'^- 


SEXTBXCE    AXD    PUXISHMENT.  1097 

2.  Punishments  Should  Be  Certain  and  Definite. — Punishments  must 
be  certain  and  definite.-'* 

Indeterminate  Sentences;  Constitutionality  of  Illinois  Indeterminate 
Sentence  Act. — See  the  title  Due  Process  of  Law,  vol.  5,  p.  544. 

3.  Discretion  of  Court  as  to  Imposing  Extreme  Penalty. — The  question 
whether,  upon  a  consideration  of  the  facts,  the  extreme  penalty  of  the  law 
should  be  carried  out  upon  the  defendant,  is  not  one  over  which  the  supreme 
court  of  the  United  States  has  jurisdiction  on  writ  of  error  to  a  district  court 
of  the  United  States.25 

4.  Power  of  Appellate  Court  to  Convict  of  Greater  Offense. — See  the 
title  Appeal  and  Error,  vol.  2,  p.  387. 

E.  Particular  Punishments  Considered — 1.  Fines. — See  the  title  Fines, 
vol.  6,  p.  284. 

2.  Imprisonment — a.  The  Mittimus. — A  certified  copy  of  the  record  of  the 
sentence  to  imprisonment  in  a  given  house  of  correction,  if  valid  upon  its  face, 
is  sufficient  to  authorize  the  keeper  to  hold  the  prisoner,  without  any  warrant  or 
mittimus.-^ 

b.  Iinprisonvicnt  upon  Xonpaymoit  of  Fine. — See  the  title  Fines,  vol.  6,  p. 
285.     And  see  note  27. 

c.  Cumulative  and  Concurrent  Sentences. — A  legislative  body  may,  by  difl:'er- 
ent  laws,  impose  upon  the  same  person  for  the  same  offense,  dififerent  and 
cumulative  punishments  when  it  is  the  will  of  the  same  body  to  do  so.  But  the 
case  is  altogether  dififerent  where  the  laws  flow  from  the  will  of  distinct  co- 
ordinate bodies. 2^ 

Cumulative  Sentences  Not  Cumulative  Punishments. — Cumulative  sen- 
tences are  not  cumulative  punishments,  and  a  single  sentence  for  several  ofifenses, 
in  excess  of  that  prescribed  for  one  ofifense,  may  be  authorized  by  statute.-^ 

d.  Legality  of  Detention  Pending  Appeal,  Writ  of  Error,  etc. — A  committal 
to  prison  without  opportunity  to  the  convicted  person  to-  furnish  bail  pending  an 
appeal,  in  conformity  with  the  laws  of  the  state  in  which  he  is  tried,  is  not  an 
infringement  of  any  right  guaranteed  by  the  federal  constitution .•'''<^ 

24.  Punishment  to  be  certain  and  defi-  U.  S.  372,  31  L.  Ed.  174;  Carter  v.  Mc 
nite. — Thus  one  who  has  assaulted  a  for-  Claughry,  183  U.  S.  365,  394,  46  L.  Ed.  236. 
eign  minister  cannot  be  sentenced  to  im-  Making  one  sentence  to  commence  when 
prisonment  for  an  indefinite  term,  until  another  ends. — It  is  not  error  in  a  judg- 
the  foreign  sovereign  shall  declare  the  ment  in  a  criminal  case  where  the  defend- 
reparation  satisfactory.  Respublica  v.  De  ant  has  been  convicted  upon  more  than 
Longchamps,  1  Dall.  Ill,  1  L.  Ed.  59.  one  indictment,  or  more  than  one  count  in 

25.  Discretion  of  court  as  to  imposing  the  same  indictment,  and  is  to  be  sen- 
extreme  penalty.  —  Hotema  v.  United  tenced  upon  the  several  convictions,  to 
States,  186  U.  S.  413,  422,  46  L.  Ed.  1225.  make  his  term  of  imprisonment  commence 

26.  The    mittimus. — Ex    parte    Wilson,  when  another  terminates.     Blitz  v.  United 
114  U.  S.  417,  421,  29  L.  Ed.  89.     See,  gen-  States,  153  U.  S.  308,  318,  38  L.  Ed.  725. 
erally,   the    title     COMMITMENT    AND  Effect    of    pardon    or    reversal    of    first 
PRELIMINARY     EXAMINATION    OF  sentence.— Nor  will  it  make  any  difference 
ACCUSED,  vol.  3,  p.  953.  in  such   case  that  the  previous  sentence  is 

27.  In  Vermont. — A  sentence  of  im-  shortened  by  a  reversal  of  the  judgment 
prisonrncnt  at  hard  labor  in  the  house  of  or  by  a  pardon.  In  such  case  the  sentence 
correction  for  the  term  of  19,914  days,  un-  remaining  unpardoned  or  unreversed 
less  the  defendant  on  or  before  a  day  should  commence  upon  the  day  set  for  the 
named  should  pay  a  fine  and  costs  aggre-  one  that  was  pardoned  or  reversed.  Blitz 
gating  $6,638.72,  imposed  upon  him  upon  v.  United  States,  153  U.  S.  308,  318,  38  L. 
his   conviction   on   307   separate   charges  of  Ed.  725. 

the  illegal  sale  of  intoxicating  liquors,  held  30.     Legality    of    detention    pending   ap- 

to   be  authorized  by  the   statutes   of   Ver-  peal,  writ  of  error,  etc. — McKane  v.  Dur- 

mont.      O'Neil  v.   Vermont,   144  U.    S.   323,  ston,   153  U.   S.  684,  38  L.   Ed.  867. 

36  L.  Ed.  450.    _  In   New   York   an    appeal   from   a  judg- 

28.  Cumulative  and  concurrent  sen-  ment  sentencing  a  defendant  for  murder  in 
tences. — Houston  v.  Moore,  5  Wheat.  1,  the  first  degree  operates  only  as  a  stay  of 
23,  5  L.  Ed.  19.  execution  of  the  death  penalty,  and  not  to 

^  29.  Cumulative  sentences  not  cumula-  the  confinement  of  the  defendant  in  the 
tive  punishments. — In  re  De  Bara,  179  penitentiary  pending  the  appeal.  Such 
U.  S.  316,  45  L.  Ed.  207;     In  re  Henry,  123       confinement  is  not  therefore  unlawful  or  a 
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e.  Computing  Term  of  Imprisonment. — Detention  between  Time  of  Sen- 
tence and  Time  of  Taking  to  Penitentiary. — The  time  of  detention  in  jail 
between  the  time  of  sentence  and  the  time  of  transporting  a  condemned  person 
to  the  penitentiary  cannot  be  counted  on  the  time  for  which  he  was  sentenced 
to  the  penitentiary  M'here  such  detention  was  owing  to  his  effort  to  obtain  a 
review  and  a  reversal  of  the  judgment  and  where  in  the  meantime  there  was  a 
supersedeas  preventing  his  transportation  to  the  state  prison.  The  time  of  com- 
mencing his  term  in  the  state  prison  having  been  postponed  by  his  own  action, 
he  cannot  take  advantage  of  it  and  shorten  the  term  by  claiming  credit  for  the 
time  he  was  detained  in  jail  before  being  transported  to  the  state  prison.^^ 

f.  Place  of  Imprisonment — (1)  Jail  or  Penitentiary. — Imprisonment  in  a 
penitentiary  is  a  sentence  which  can  only  be  imposed  by  a  federal  court  where 
it  is  specifically  prescribed,  or  where  the  imprisonment  ordered  is  for  a  period 
longer  than  one  year,  or  at  hard  labor.  The  statute  is  equivalent  to  a  direct 
denial  of  any  authority  on  the  part  of  the  court  to  direct  that  imprisonment  be 
executed  in  a  penitentiary  in  any  cases  other  than  those  specified."^ 

Construction  of  Provision  as  to  One  Year;  Conviction  upon  More 
than  One  Count  or  Indictment. — The  judgment  of  the  district  court,  sen- 
tencing a  defendant,  who  has  pleaded  guilty  to  two  indictments,  to  imprisonment 
in  a  penitentiary,  in  one  case  for  a  year  and  in  the  other  case  for  six  months,  is 
in  violation  of  the  statutes  of  the  United  States,  entirely  beyond  the  jurisdiction 
■of  the  court,  and  void.^^  But  while  the  different  counts  in  an  indictment  may 
for  some  purposes  be  regarded  as  so  far  separate  as  to  be  in  effect  two  different 
indictments,  yet  it  is  not  true  necessarily  and  in  all  cases.  Thus  where  the 
record  shows  a  sentence  for  two  years  to  the  state  prison  under  an  indictment 
containing  two  counts,  and  there  is  nothing  to  show  that  the  court  was  without 
jurisdiction  to  impose  such  sentence  for  the  crime  of  which  the  defendant  was 
convicted,  the  sentence  should  not  be  held  void  upon  the  ground  that  it  directs 
imprisonment  in  the  state  prison  for  a  period  that  does  not  exceed  one  year  on 
each  count  in  the  indictment  in  violation  of  Revised  Statutes,  §§  5541,  5546, 
5547.34 

Same;    Separate  and  Continuous  Offenses. — See  footnotes.^s 

deprivation  of  liberty  without  due  process  the  United  States,  prescribes,  as  a  punish- 
of  law.  McElvaine  v.  Brush,  142  U.  S.  ment  for  the  offenses  designated,  fine  or 
1.').5.  160,  35  L.  Ed.  971.  imprisonment — the  fine  not  to  exceed  one 
And  where  the  warrant  commands  the  thousand  dollars  and  the  imprisonment 
warden  to  cause  the  judgment  and  sen-  not  more  than  one  year,  or  by  both  such 
tence  to  be  executed  and  enforced,  and  the  fine  and  imprisonment.  Such  imprison- 
condemned  to  be  put  to  death  "in  the  ment  cannot  be  enforced  in  a  state  peni- 
mode,  manner  and  way  and  at  the  place  tentiary.  Its  limitation  being  to  one  year, 
by  law  prescribed  and  provided,"  it  was  must  be  enforced  elsewhere.  In  re  Bon- 
ample  authority  for  the  confinement  of  ner,  151  U.  S-  242,  254,  38  L.  Ed.  149. 
the  condemned  pending  an  appeal  of  his  "A  sentence  simply  of  'imprisonment,' 
case  and  its  ultimate  execution  as  well  as  in  the  case  of  a  person  convicted  of  an 
for  the  infliction  of  the  death  penalty  as  oflfense  against  the  United  States — where 
prescribed  by  statute.  McElvaine  v.  Brush,  the  statute  prescribing  the  punishment 
142  U.  S.  155,  159,  35  L.  Ed.  971.  does  not  require  that  the  accused  shall  be 

31.  Computing  sentence;  detention  be-  confined  in  a  penitentiary — cannot  be  ex- 
tween  sentence  and  time  of  transporting  ecuted  by  confinement  in  a  penitentiary, 
to  penitentiary. — Dimmick  v.  Tompkins,  except  in  cases  in  which  the  sentence  is 
194  U.  S.  540,  48  L.  Ed.  1110.  'for  a   period  longer  than   one   year.'"     In 

32.  Place  of  imprisonment—Jail  or  peni-  re  Milk,  135  U.  S.  2fi3.  270,  34  L.  Ed.  107. 
tentiary. — In  re  Bonner,  151  U.  S.  242,  254,  33.  Conviction  upon  more  than  one 
38   E.    Ed.    149.                                                              Count.— In    re    Mills,    135    U.    S.    263,    270, 

United   States  Revised   Statutes,   §   5440,  34  L.  Ed.  107. 

authorizes    imprisonment   in    the   peniten-  34.    Same. — Dimmick   v.   Tompkins,   194 

tiary  at   the   discretion   of  the   court   in   all  U.  S.  540,  551,  48  L.  Ed.  1110,  distinguish- 

cases  where  the  sentence  is   for  a  longer  ing  In  re  Mills,  135  U.   S.  263,  34  L.   Ed. 

term    than    one    year.      Ex   parte    Karsten-  107. 

dick,  93  U.  S.  396,  397,  398,  399,  23  L.  Ed.  35.     Separate  and  continuous  offenses. — 

889.  The  offense  of  cohabiting  with  mor'3  than 

Section  5356  of  the  Revised  Statutes  of  one   woman  created   by  §  3   of  the  act   of 
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Validity   of   Erroneous    Sentence    to    Penitentiary   Instead   of   Jail.— 

Where  a  federal  court  has  been  guiUy  of  an  excess  of  jurisdiction  in  ordering 
a  prisoner  to  be  confined  in  a  penitentiary,  in  a  case  in  which  the  law  does  not 
permit  of  his  being  so  confined,  he  may  be  released  upon  habeas  corpus ;  but  the 
court  which  so  sentenced  him  may  then  impose  a  lawful  sentence,  and  his  dis- 
charge under  the  habeas  corpus  should  be  delayed  for  a  reasonable 'lime  in  order 
to  permit  said  court  to  correct  its  error  and  to  impose  a  lawful  sentences'^ 

(2)  As  to  Location;  Use  of  State  Prisons,  etc.— Congress  has  the  power  to 
provide  that  persons  convicted  of  crime  against  the  United  States  in  one  Slate 
may  be  imprisoned  in  another.  It  can  cause  prisons  to  be  erected  at  any  place 
within  the  jurisdiction  of  the  United  States  and  direct  that  all  persons  sentenced 
to  imprisonment  under  the  laws  of  the  United  States  shall  be  confined  there; 
or  it  may  arrange  with  a  single  state  for  the  use  of  its  prisons  and  require  the 
courts  to  execute  their  sentences  of  imprisonment  in  them.  All  this  is  left  to  the 
discretion  of  the  legislative  department  of  the  government  and  is  beyond  the 
control  of  the  courts.^'^ 


congress  March  22,  1882,  ch.  47,  22  Stats. 
31,  is  a  continuous  offense,  and  nor  one 
consisting  of  an  isolated  act.  Therefore, 
where  the  defendant  was  convicted  under 
that  section  upon  three  separate  indict- 
ments, covering  together  a  continuous 
period  of  time,  each  covering  a  different 
part,  but  the  tfiree  parts  being  continuous, 
there  was  but  one  entire  offense  for  the 
continuous  time,  and  the  court  had  no  ju- 
risdiction to  inflict  a  punishment  with  re- 
spect to  more  than  one  of  the  convictions. 
In  re  Snow,  120  U.  S.  274,  30  L.  Ed.  658; 
In  re  Nielsen,  131  U.  S.  176,  33  L.  Ed.  118. 

Under  Revised  Statutes,  §  5480,  relating 
to  the  fraudulent  use  of  the  mails,  the  in- 
dictment, information  or  complaint  may 
severally  charge  the  offenses  to  the  num- 
ber of  three  when  committed  within  the 
same  six  calendar  months;  and  when  so 
charged  the  court  may  thereupon  give  a 
single  sentence.  In  re  Henrv,  1:28  U.  S. 
372,  31  L.  Ed.  174;  In  re  De  liara,  179 
U.    S.    316,    320,    45    L.    Ed.    207. 

This  provision  of  Revised  Statutes,  § 
5480,  does  not  prevent  other  offenses  com- 
mitted within  the  same  six  calendar 
months  from  being  rharged  separately  in 
other  indictments  and  separate  sentences 
imposed  therefor.  In  re  Henry,  123  U.  S. 
372,  31  L.  Ed.  174;  In  re  De  Bara,  179 
U.  S.  316,  320,  45  L.  Ed.  207. 

36.  Validity  of  erroneous  sentence  to 
penitentiary  instead  of  jail. — In  re  Mills, 
135  U.  S.  263,  270,  34  L-  Ed.  107;  In  re 
Bonner,   151    U.   S.   242,  254,  38   L.   Ed.   149. 

37.  'As  to  location  of  prison;  use  of 
state  prisons,  etc. — Ex  parte  Karstendick, 
93  U.  S.   396,  397,  400,  23   L.   Ed.   889. 

Use  of  state  prisons. — By  the  act  of 
March  3,  1825,  ch.  65,  re-enacted  in  Rev. 
Stat.,  §§  5440,  5542,  any  sentence  of  im- 
prisonment at  hard  labor  may  be  ordered 
to  be  executed  in  a  state  prison  or  peni- 
tentiary. 4  Stat.  118.  Ex  parte  Wilson, 
114  U.  S.  417,  427,  29  L.  Ed.  89. 

"State  jail"  and  "state  prison"  synony- 
mous.— The  words  "state  jail"  in  Revised 
Statutes.  §  5541,  and  "state  prison"  in  the 
act  of  March  3,  1865,  13  Statutes  500,  ch. 


86,  providing  for  the  imprisonment  of  per- 
sons sentenced  for  a  period  longer  than 
one  year,  etc.,  mean  the  same  thing.  In 
re  Mills,  135  U.   S.  263,  271,  34  L.  Ed.  107. 

Same;  discretion  of  court. — Where  a 
person,  convicted  of  an  offense  against  the 
United  States,  is  sentenced  to  imprison- 
ment for  a  term  longer  than  one  year,  the 
court  may,  in  its  discretion,  direct  his  con- 
finement in  a  state  penitentiary.  Ex  parte 
Karstendick,  93  U.  S.  396,  23  L.  Ed.  889. 

Need  not  be  in  jail  because  penitentiary 
unsuitable.— Under  United  States  Revised 
Statutes,  §  5446,  imprisonment  need  not 
necessarily  be  ordered  in  a  jail  because 
the  penitentiary  of  the  state  is  unsuitable. 
Ex  parte  Karstendick,  93  U.  S.  396,  405  ?3 
L.   Ed.   889. 

Failure  of  state  to  give  consent  no 
ground  of  objection.— It  is  no  objection  to 
the  validity  of  the  order  that  the  state 
has  not  given  its  consent  to  the  use  of  its 
penitentiary  as  a  place  of  confinement  of 
a  convicted  offender  against  the  laws  of 
the  United  States.  So  long  as  the  state 
suffers  him  to  be  detained  by  its  officers 
in  its  penitentiary,  he  is  rightfully  in  their 
custody,  under  a  sentence  lawfully  passed. 
Ex  parte  Karstendick,  93  U.  S.  396  23  L 
Ed.   889. 

Imprisonment  in  another  state. — Con- 
gress has  the  power  to  provide  that  per- 
sons convicted  of  crimes  against  the 
United  States  in  one  state  may  be  impris- 
oned in  another.  Ex  parte  Karstendick, 
93   U.   S.  396,  400.  23  L.   Ed.  889. 

State  prison  must  be  suitable;  designa- 
tion by  attorney  general  where  not  suita- 
ble.— If  the  imprisonment  bo  in  a  peniten- 
tiary, then  under  Rev.  Stat.,  §  5440,  a  pen- 
itentiary must  be  found  inside  the  stale 
suitable  and  available  in  order  that  the 
sentence  to  be  pronounced  may  be  exs- 
cuted  there.  If  there  is  none,  resort  must 
be  had  to  those  of  another  state.  It  is  not 
enough  that  the  jails  and  penitentiaries 
of  the  state  may  be  used;  they  must  also 
be  suitable.  If  not  suitable  then  the  court 
may  direct  its  sentence  of  imprisonment  to 
be   executed   elsewhere   in   a   prison   desig- 
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g.  hnprisoniucut  at  Hard  Labor. — There  are  offenses  against  the  United 
States  for  which  the  statute,  in  terms,  prescribes  punishment  by  imprisonment 
at  hard  labor.  There  are  others,  the  punishment  of  which  is  "imprisonment" 
simply.  But,  in  cases  of  the  latter  class,  the  sentence  of  imprisonment,  if  the 
imprisonment  be  for  a  longer  period  than  one  year,  may  be  executed  in  a  state 
prison  or  penitentiary  the  rules  of  which  prescribe  hard  labor ;  and  the  convict 
while  thus  imprisoned  is  subject  to  the  same  discipline  and  treatment  as  con- 
victs sentenced  by  courts  of  the  state.  Revised  Statutes,  §§  5439,  5440,  5441, 
5442,  place  it  within  the  power  cf  the  court  at  its  discretion  to  order  execution 
of  its  sentences  at  a  place  where  labor  is  exacted  as  part  of  the  discipline  and 
treatment  or  not  as  it  pleases ;  thus  giving  a  wider  range  of  punishment  and 
leaving  the  courts  at  liberty  to  graduate  their  sentences  so  as  to  meet  the  vary- 
ing circumstances  of  the  cases  which  come  before  thcm.-"^'^ 

Provision  as  to  Hard  Labor  Included  in  Sentence,  When. — Imprison- 
ment at  hard  labor,  when  prescribed  by  statute  as  part  of  the  punishment,  must 
be  included  in  the  sentence  of  the  person  so  convicted ;  but,  where  fine  and  im- 
prisonment, or  imprisonment  alone,  is  required,  the  court  is  authorized  in  its 
discretion  to  order  its  sentence  to  be  executed  at  a  place  where,  as  part  of  the 
discipline  of  the  institution,  such  labor  is  exacted  from  the  convicts.^^ 

What  Is  an  Offense  Punishable  at  Hard  Labor  within  Statute  Defining 
Jurisdiction  of  Court. — An  oft'ense  which  the  statute  imperatively  requires  to 
be  punished  by  imprisonment  "at  hard  labor,"  and  one  that  must  be  punished  by 
"imprisonment,"  but  the  sentence  to  which  imprisonment  the  court  may,  in  cer- 
tain cases,  and  in  its  discretion,  require  to  be  executed  in  a  penitentiary  where 


nated  by  the  attorney  general  in  accord- 
ance with  the  provisions  of  the  statute. 
Ex  parte  Karstendick,  93  U.  S.  396,  397, 
401.  405,  23  L.  Ed.  889. 

Communication  of  attorney  general  ap- 
plicable also  to  persons  thereafter  con- 
victed.— And  where  such  communication 
designates  the  penitentiary  as  the  place 
for  the  confinement  "of  all  persons  con- 
victed" by  the  courts  of  the  United  States 
for  a  certain  district,  such  language  ap- 
plies not  onl}"-  to  persons  under  conviction 
and  sentence  at  the  time  the  order  was  is- 
sued, but  also  to  persons  thereafter  to  be 
convicted.  Ex  parte  Karstendick,  93  U.  S. 
396,  402,  23  L.  Ed.  889;  Ex  parte  Hender- 
son, 93  U.  S.  405,  23  L.  Ed.  892. 

Designation  by  attorney  general  equiva- 
lent to  finding  that  no  prison  suitable  in 
first  state. — And  the  decision  of  the  at- 
torney general  of  the  United  States  under 
Revised  Statutes,  §  5446,  designating  that 
persons  convicted  in  one  state  shall  be 
confined  in  a  penitentiary  located  in  an- 
other state,  is  equivalent  to  a  finding  that 
the  prison  of  the  first  state  is  unsuitable 
or  unavailable.  Ex  parte  Karstendick,  93 
U.    S.   396,   397,   402,   23   L.    Ed.   889. 

Conclusiveness  of  finding  that  no  suita- 
ble prison  in  state. — Wliere  a  court,  in 
passing  sentence  of  imprisonment  in  the 
penitentiary,  finds  that,  in  the  district  or 
territory  whore  the  court  is  holden,  there 
is  no  penitentiary  suitable  for  the  confine- 
ment of  convicts,  or  available  therefor, 
such  finding  is  conclusive  and  cannot  be 
reviewed  here  upon  a  petition  for  habeas 
corpus;  and,  where  the  attorney  general 
has  designated  a  penitentiary  in  another 
state   or  territory   for   the   confinement   of 


persons  convicted  by  such  court,  it  may 
order  the  execution  of  its  sentence  at  the 
place  so  designated.  Ex  parte  Karsten- 
dick, 93  U.  S.  396,  23  L.  Ed.  889. 

Omission  of  record  to  show  no  suitable 
prison  in  state. — The  omission  of  the  re- 
cord to  state,  as  in  Ex  parte  Karstendick, 
93  U.  S.  396,  23  L.  Ed.  889,  that  there  was 
no  suitable  penitentiary  within  the  state, 
and  that  the  attorney  general  had  desig- 
nated the  house  of  correction  at  Detroit  as 
a  suitable  place  of  imprisonment  outside 
the  state,  is  not  material.  Ex  parte  Wil- 
son, 114  U.  S.  417,  421,  29  L.  Ed.  89. 

Imprisonment  in  different  district  in 
same  state. — The  act  of  July  12,  1876,  ch. 
is:;,  19  Stat.  88,  amending  Revised  Stat- 
utes, §  5546,  did  not  repeal  those  provisions 
of  Revised  Statutes,  §§  5540,  5542,  which 
authorize  the  federal  court  in  states  hav- 
ing more  than  one  district  to  sentence  any 
one  convicted  of  an  offense  punishable  by- 
imprisonment  at  hard  labor  to  the  peni- 
tentiary within  the  state  notwithstanding 
it  be  out  of  the  judicial  district  m  which 
the  conviction  is  had.  United  States  v. 
McMahon,  164  U.  S.  81,  41  L.  Ed.  357. 

38.  Imprisonment  at  hard  labor. — Ex 
parte  Karstendick,  93  U.  S.  396,  399,  23  L. 
Ed.  889;  In  re  Mills,  135  U.  S.  263,  266, 
34  L.  Ed.  107;  Mackin  v.  United  States, 
117  U.  S.  348,  352,  29  L.  Ed.  909. 

39.  Provisions  as  to  hard  labor  included 
in  sentence,  when. — Ex  parte  Karsten- 
dick, 93  U.  S.  396,  23  L.  Ed.  889;  In  re  Mills, 
135  U.  S.  263,  266,  34  L.  Ed.  107;  In  re 
Mavfield,  141  U.  S.  107.  114,  35  L.  Ed.  635; 
Uni'tcd  States  v.  Pridgeon,  153  U.  S.  48,  60, 
38   L.   Ed.   631. 
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hard  labor  is  prescribed  for  convicts,  are,  each,  "punishable"  by  imprisonment 
at  hard  labor.  The  former  offense  certainly  must  be  thus  punished ;  and  as  the 
latter  may,  in  the  discretion  of  the  court,  be  so  punished,  it  may,  also,  and  not 
unreasonably,  be  held  to  be  "punishable"  by  imprisonment  at  hard  labor."**^ 

3.  Capitai,  Punishment — a.  Offenses  Pnmshahle  Capitally. — By  §  3  of  the 
act  of  January  15,  1897,  ch.  29,  the  punishment  of  death  prescribed  for  any 
offense  specified  by  the  statutes  of  the  United  States,  except  in  §§  5332,  1342, 
1642,  5339  and  5345  of  the  Revised  Statutes,  is  abolished,  and  all  laws  and  parts 
of  laws  inconsistent  with  said  act  are  thereby  repealed.  By  this  section,  there- 
fore, the  death  penalty  is  abolished  in  all  cases  of  offenses  against  the  United 
States  except  those  committed  in  violation  of  the  sections  therein  mentioned.^  ^ 

b.  Qualiffcation  of  Sentence  by  Court  or  Jury. — By  the  act  of  congress  of 
January  15,  1897,  ch.  29,  §  1,  it  was  provided  that  in  all  cases  where  the  accused 
is  found  guilty  of  the  crime  of  murder,  the  jury  may  qualify  their  verdict  by 
adding  thereto  "without  capital  punishment."  Held,  that  the  right  to  qualify  a 
verdict  of  guilty  by  adding  the  words  "without  capital  punishment"  is  thus  con- 
ferred upon  the  jury  in  all  cases  of  murder;  that  the  statute  commits  the  whole 
matter  of  the  exercise  of  this  right  to  the  judgment  and  conscience  of  the  jury, 
and  that  the  authority  of  the  jury  to  decide  that  the  accused  shall  not  be  pun- 
ished capitally  is  not  limited  to  cases  in  which  the  court  or  the  jury  is  of  opin- 
ion that  there  are  palliating  or  mitigating  circumstances,  but  that  it  extends  to 
every  case  in  which,  upon  a  view  of  the  whole  evidence,  the  jury  is  of  opinion  that 
it  could  not  be  just  or  wise  to  impose  capital  punishment.'*- 

Duty  to  Instruct  Jury  as  to  Their  Right  to  Qualify  Sentence. — Under 
the  provision  of  a  criminal  code  that,  "Every  person  guilty  of  murder  in  the 
first  degree  shall  suffer  death,  or,  upon  the  recommendation  of  the  jury,  may 
be  imprisoned  at  hard  labor  in  the  penitentiary  for  life,  at  the  discretion  of  the 
court,  and  every  person  guilty  of  murder  in  the  second  degree  shall  be  impris- 
oned at  hard  labor  in  the  penitentiary  for  not  less  than  five,  nor  more  than 
fifteen  years,"  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  their 
right  to  recommend  imprisonment,  and  failure  to  do  so  will  be  error.'*-'^ 

What  Sentence  Imposed  Where  Jury  Fails  to  Qualify  Same,  or  to  Fix 
Degree  of  Crime. — See  footnote."*-* 

40.  Offense  punishable  at  hard  labor  in  which  the  offense  is  committed.  By  the 
within  meaning  of  act  defining  jurisdiction  laws  of  Alabama  murder  in  the  first  de- 
of  court. — In  re  Mills,  135  U.  S.  263,  266,  gree  is  punishable  by  death  or  imprison- 
34  L.  Ed.  107.  ment  for  life  at  the  discretion  of  the  jury. 

Therefore  the  words  "punishable  by  im-  Construing   §§    5508,    5509,    in    conjunction 

prisonment   at   hard   labor"   in   the   act   of  with   the   above-mentioned  act  of  January 

March     1,     1889,     establishing     a     United  15,  1897,  ch.  29,  it  was  held  that  a  person 

States   court   in   the    Indian   Territory   and  who  committed  murder  in   Alabama  while 

excluding    from    the    jurisdiction    of    that  engaged  in  perpetrating  the  offenses  desig- 

court  offenses  so  punishable,  must  be  held  nated    in    Revised    Statutes,    §    5508,    could 

to  embrace,  and  exclude  from  the  jurisdic-  not  be  sentenced  to  death,  but  only  to  im- 

tion    of    that    court,     offenses     which,     al-  prisonment     for     life.       Alotes     v.     United 

though  not  imperatively  required  by  statute  States,  178  U.  S.  458,  463,  465,  44  L.  Ed. 
to     be     so     punished,    may    in    the    discre-    '  1150. 

tion  of  the   court  be  punished  by  impris-  42.     Qoalification   of    sentence   by   court 

onment  in  a  penitentiary.     In  re  Mills,  135  or   jury. — Winston    v.    United    States,    172 

U.  S.  263,  268,  34  L.  Ed.  107;     In  re  May-  U.   S.  303,  313,  43  L.   Ed.  456. 

field,  141  U.  S.  107,  114,  35  L.  Ed.  635.  43.     Duty   to    instruct    jury   as    to    their 

41.  Offenses  punishable  capitally. —  right  to  qualify  sentence. — Calton  v.  Utah, 
Motes  V.  United  States,  178  U.  S.  458,  465,  130  U.  S.  S3.  SC,  32  L.  Ed.  870. 

44  L.  Ed.  1150.  44.     Sentence   imposed  where  jury  fails 

Offenses  under  Rev.  Stat.,  §§  5508,  5509.  to    qualify    sentence    or-   to    fix    degree    of 

— By  §  5509  of  the  Revised  Statutes  it  is  crime;    Comp.    Stats,    of    Utah. — The    au- 

provided  that  if,  in  committing  the  offense  thority    given    in    the    Compiled    Laws    of 

described   by   §   5508   of  the   Revised    Stat-  Utah,  lf"-6,  p.  586,  to  substitute  imprison- 

utes,  any  other  felony  or  misdemeanor  be  ment  at  nard  labor  in  the  penitentiary  for 

cornmitted,  the  defendant  shall  su./er  such  life  for  the  penalty  of  death,  when  the  ac- 

punishment  as   is   attached   to   such    felony  cusea  is  found  guilty  of  murder  in  the  first 

or  misdemeanor  by  the  laws   of  th,.   state  degree,   depends   upon    a   previous    recom- 
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c.  Time,  Place,  and  Manner  of  Executing  Death  Sentence — (1)  Generally. 
— See,  generally,  the  titles  DuE  Process  of  Law,  vol.  5,  pp.  544,  549,  675 ;  Con- 
stitutional Law,  vol.  4,  p.  527. 

Leaving  Time  of  Execution  to  Be  Fixed  by  the  Governor. — See  the  title 
Due  Process  of  Law,  vol.  5,  p.  675. 

Retrospective  Laws  Touching  Time,  Place  and  Manner  of  Execution, 
Persons  Present,  etc. — See  the  title  Coxstitutioxae  Law,  vol.  4,  p.  527. 

(2)  Time  and  Place  Not  a  Part  of  Sentence. — At  common  law,  neither  the 
mode  of  executing  the  prisoner  nor  the  time  or  place  of  execution  was  neces- 
sarily embodied  in  the  sentence.  Nor  did  the  common  law  in  terms  require  the 
court  in  passing  the  sentence  either  to  prescribe  the  mode  of  execution  or  to  fix 
the  time  or  place  for  carrying  it  into  effect.'*^  The  time  and  place  of  execution 
are  not,  therefore,  a  part  of  the  judgment  or  sentence,  unless  made  so  by 
statute.^*^ 

(3)  Amendment  and  Repeal;  Court  to  Proceed  According  to  Which  Statute. 
— The  decision  of  a  state  court  that,  as  to  the  time,  manner  and  place  of  execut- 
ing a  death  sentence,  the  accused  is  to  be  executed  under  the  law  as  it  stood  at 
the  time  of  his  conviction,  is  a  decision  involving  merely  the  construction  of 
the  state  statutes  and  is  not  reviewable  on  federal  grounds.'*" 

(4)  Right  of  Condemned  Person  to  Delay  for  Purpose  of  Prosecuting  an 
Appeal,  New  Trial,  etc. — Whether  under  the  state  law  a  party  convicted  has  a 
year  in  which  to  file  a  motion  for  a  new  trial,  and  whether,  therefore,  no  sen- 
tence can  be  executed  on  him  until  that  time,  is  a  question  depending  on  the 
statutes  of  the  state,  and  to  be  determined  by  its  courts.  The  state  may  see 
fit  to  postpone  the  execution  of  a  capital  sentence  for  a  year,  or  provide  that  it 


mendation  to  that  effect  by  the  jury. 
Without  such  recommendation  the  court, 
in  the  absence  of  sufficient  grounds  for  a 
new  trial,  has  no  alternative  but  to  sen- 
tence the  accused  to  suffer  death.  Calton 
V.  Utah,  130  U.  S.   83,  86,  32   L.   Ed.   870. 

Under  Revised  Statutes,  §§  5508,  5509.— 
The  failure  of  the  jury  to  indicate  by  their 
verdict  the  punishment  to  be  imposed  by 
the  court  for  an  offense  under  Revised 
Statutes,  §§  5508,  5509,  did  not  deprive  the 
court  of  power  to  impose  a  life  sentence. 
The  act  of  the  jury  in  finding  the  defend- 
ants guilty  as  charged  in  the  indictment 
was  equivalent  to  finding  them  guilty  of 
what  under  the  laws  of  Alabama  (the  of- 
fense having  been  committed  in  that  state) 
was  murder  in  the  first  degree,  and  the 
imposing  of  a  life  sentence  by  the  circuit 
court  was  the  imposition  of  the  only  pun- 
ishment which  could  be  inflicted  under  the 
laws  of  the  United  States  and  was  a  sub- 
stantial compliance  with  the  provisions  of 
§§  5508,  and  55C9  of  the  Revised  Statutes. 
Motes  V.  United  States,  178  U.  S.  458,  465, 
44  L.  Ed.  1150. 

Failure  of  jury  to  find  degree  of  crime. — 
Where  the  state  law  divides  the  crime  of 
murder  into  three  degrees,  and  requires  the 
jury,  in  trials  for  homicide,  in  finding  a  ver- 
dict of  guilty,  to  specify  whether  the  defend- 
ant is  guilty  of  murder  in  the  first,  second 
or  third  degree,  a  conviction  of  murder  in 
the  first  degree,  and  sentence  accordingly, 
upon  a  verdict  which  does  not  find  the 
degree  of  w-hich  the  defendant  was  guilty, 
while  erroneous,  is  not  wholly  void,  and 
cannot   therefore   be   made   the   ground   of 


an  application  for  writ  of  habeas  corpus. 
In  re  Eckart,  166  U.  S.  481,  41  L.  Ed.  1085, 
reaffirmed  in  Day  v.  Conley,  179  U.  S.  679, 
680,  45  L.  Ed.  383. 

Under  the  Washington  state  statute  a 
verdict  of  "guilty  as  charged"  will  sustain 
a  sentence  of  murder  in  the  first  degree, 
although  the  indictment  charged  murder 
in  the  second  degree  and  man-slaughter 
besides  murder  in  the  first  degree.  Crae- 
mer  v.  Washington  State,  168  U.  S.  124, 
130,  42  L.  Ed.  407. 

45.  Time  and  place  not  a  part  of  sen- 
tence.—Wilkerson  V.  Utah,  9  U.  S.  130, 
137.  25  L.  Ed.  345. 

46.  Same. — Holden  v.  Minnesota,  137  U. 
S.  483,  495,  34  L.  Ed.  734;  Schwab  v.  Berg- 
gren,  143  U.  S.  442,  451,  36  L.  Ed.  218; 
Cross  V.  Burke.  146  U.  S.  82,  83,  36  L.  Ed. 
896;  Cross  v.  United  States,  145  U.  S.  571, 
578,  36  L.  Ed.  821:  Fielden  v.  Illinois,  143 
U.  S.  452,  36  L.  Ed.  224:  In  re  Cross,  146 
U.   S.   271,  277,  36   L.   Ed.   969. 

In  the  District  of  Columbia  the  time  of 
execution  has  not  been  made  a  part  of  the 
sentence  of  death  by  §  845  of  Revised 
Statutes  of  the  district.  In  re  Cross,  146 
U.  S.  271,  36  L.  Ed.  969. 

Under  this  statute  if  the  time  for  execu- 
tion has  passed  in  any  case,  the  court  can 
make  a  new  order  fixing  a  new  day.  In 
re  Cross,  146  U.  S.  271,  278,  36  L.  Ed.  969. 

47.  Amendment  and  repeal;  under  which 
statute  court  to  proceed. — McNulty  v.  Cal- 
ifornia, 149  U.  S.  645,  37  L.  Ed.  882.  See, 
also,  the  title  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  499. 
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shall  be  carried  into  effect  more  speedily,  and  what  the  state  has  provided  in  the 
matter  is  for  its  courts  to  decide."*^ 

(5)  Manner  of  Inflicting  Death. — Other  modes  besides  hanging  were  some- 
times resorted  to  at  common  law.'*^ 

Shooting  is  neither  cruel  nor  unusual,  and  has  been  held  to  be  authorized  by 
the  statutes  of  Utah.^o 

Electrocution. — It  is  also  within  the  power  of  the  states  to  provide  for  the 
infliction  of  the  death  penalty  by  electrocution,  and  such  punishment  is  not  for- 
bidden by  any  provision  of  the  federal  constitution.^! 

4.  Statutes  Imposing  Civil  and  Political  Disabilities. — Punishment  is 
not  restricted  to  the  deprivation  of  life,  liberty,  or  property,  but  also  embraces 
deprivation  or  suspension  of  political  or  civil  rights.^^ 

Effect  of  Sentence  and  Punishment  as  Rendering  Defendant  Incom- 
petent as  a  Witness. — See  the  title  Witnesses. 

As  an  Ex  Post  Facto  Law. — See  the  title  Constitutional  Law  vol  4, 
p.  521. 

As  a  Deprivation  of  Vested  Rights. — See  the  title  Constitutional  Law 
vol.  4,  p.  430. 


SEPARABLE  CONTRACTS.— See  the  title  Contracts,  vol.  4,  p.  567. 

SEPARABLE  CONTROVERSY.— See  the  title  Removal  of  Causes  ante 
p.  680. 

SEPARATE  ACKNOWLEDGMENT.— See  the  title  Acknowledgments 
vol.  1,  p.  89. 


48.  Right  to  delay  for  purpose  of  pros- 
ecuting an  appeal,  etc. — Storti  v.  Massa- 
chusetts, 183  U.  S.  138,  142,  46  L.  Ed.  120. 
See  the  title  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  549. 

49.  Manner  of  inflicting  death.— Wilk- 
erson  v.  Utah,  99  U.  S.  130,  137,  25  L.  Ed. 
345. 

50.  Shooting. — Wilkerson  v.  Utah,  99 
U.  S.  130,   134,  25  L.   Ed.  345. 

51.  Electrocution. — In  re  Kemmler,  136 
U.  S.  436,  34  L.  Ed.  519;  McElvaine  v. 
Brush,  142  U.  S.  155,  158,  35  L.  Ed.  971. 

52.  Statutes  imposing  civil  and  political 
disabilities. — Cummings  v.  Missouri,  4 
Wall.  277,  322,  18  L.  Ed.  356. 

Disqualification  to  hold  office  imposed 
by  statute  upon  persons  convicted  of  crime 
is  in  the  nature  of  an  additional  punish- 
ment, which  can  only  take  effect  upon 
conviction.  Kurtz  v.  Moffitt,  115  U.  S. 
487,  501,  29  L.  Ed.  458;  Mackin  v.  United 
States,  117  U.   S.  348,  352,  29  L.  Ed.  909. 

Section  1782  of  the  Revised  Statutes,  for- 
bidding members  of  congress  from  prac- 
ticing before  the  various  departments  of 
the  government,  and  declaring  that  per- 
sons convicted  of  the  offenses  therein 
specified  shall  be  forever  thereafter  in- 
capable of  holding  any  office  of  honor, 
trust  or  profit  under  the  government  of 
the  United  States,  is  not,  as  applied  to  the 
conviction  of  a  United  States  senator,  un- 
constitutional in  that  it  is  an  interference 
with  the  authority  of  the  senate  over  its 
members  in  violation  of  the  constitutional 
provision  which  confers  upon  each  house 


of  congress  the  power  to  judge  of  the 
qualification  of  its  members  and  upon  the 
concurrence  of  two-thirds  to  expel  a  mem- 
ber. Burton  v.  United  States,  202  U.  S. 
344,  50  E.  Ed.  1057.  See  further,  as  to 
this  section,  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  315. 

This  provision  of  the  statute  operates 
of  its  own  force  to  make  one  convicted 
thereunder  forever  thereafter  incapable  of 
holding  any  office  of  honor,  trust  or  profit 
under  the  government  of  the  United  States 
without  any  declaration  to  that  effect  in 
the  judgment  of  conviction.  Burton  v. 
United  States,  202  U.  S.  344,  369,  50  L.  Ed. 
1057. 

This  provision  of  the  statute,  however, 
renders  persons  convicted  thereunder  inca- 
pable of  holding  office  only  under  the  gov- 
ernment of  the  United  States  and  not  un- 
der the  government  of  the  states.  Burton 
V.  United  States,  202  U.  S.  344,  369,  50  L. 
Ed.  1057. 

A  conviction  under  this  statute  does  not, 
therefore,  operate  ipso  facto  to  vacate  the 
seat  of  a  United  States  senator  nor  com- 
pel the  senate  to  expel  him  or  to  regard 
him  as  expelled  by  the  force  of  the  judg- 
ment of  conviction,  since,  while  the  senate 
as  a  branch  of  the  legislative  department 
owes  its  existence  to  the  constitution,  yet 
its  members  are  chosen  by  the  state  leg- 
islatures and  they  cannot  properly  be  said 
to  hold  their  offices  under  the  government 
of  the  LInitcd  Stntes.  Burton  v.  United 
States,  202  U.  S.  344,  369,  370,  50  L.  Ed. 
1057. 


SEPARATE   ESTATE  OF   MARRIED   WOMEN. 

BY    TAMES   F.    MINOR. 

■» 

I.    Definitions,   Nature   and  Distinctions,    1104. 
II,    Creation,    1105. 
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4.  Intervention  of  Trustee,   1105. 
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2.  Husband   as  Trustee,    1107. 

3.  Loan  to  Husband,   1107. 

B.  Transfer,  Sale  or  Encumbrance  of  Separate  Estate,  1107. 

1.  In   General,   1107. 

2.  Encumbrance   for   Benefit  of   Husband,    1107. 

3.  Encumbrance  for  Benefit  of  Separate  Estate,  1107. 

C.  Liability  for  Debts  and  Engagements  of  Wife,  1108. 

D.  Management  by  Husband  as  Wife's  Agent,   1109. 

IV.  Husband's  Rights  with  Respect  to  Wife's  Separate  Estate,   1109. 

A.  In  General,  1109. 

B.  Liability  for  Husband's  Debts,  1109. 

1.  In  General,   1109. 

2.  Intention  to  Charge,   1110. 

3.  Earnings  of  Wife,  1110. 

"V,   Descent  and  Distribution,    1110. 

VI.   Actions,   nil. 

CROSS   REFERENCES. 

See  the  titles  Acknowledgments,  vol.  1,  p.  76;  Deeds,  vol.  5,  p.  245; 
DowER,  vol.  5,  p.  487;  Estates,  vol.  5,  p.  904;  Fraudulent  and  Voluntary 
Conveyances,  vol.  6,  p.  472;  Husband  and  Wife,  vol.  6,  p.  716;  Marriage 
Contracts  and  Settlements,  vol.  8,  p.  254;   Trusts  and  Trustees;    Wills. 

As  to  contract  of  suretyship  by  married  women,  see  the  title  Principal  and 
Surety,  vol.  9,  p.  717.  As  to  mortgage  of  separate  estate  for  loan  to  husband, 
see  the  title  Husband  and  Wife,  vol.  6,  p.  721.  As  to  power  of  attorney  given 
by  wife  to  husband  to  convey  separate  estate,  see  the  title  Husband  and  Wife, 
vol.  6,  p.  722.  As  to  separate  property  in  copyright,  see  the  title  Copyright, 
vol.  4,  p.  619.  As  to  state  laws  and  decisions  as  ruling,  see  the  title  Courts, 
vol.  4,  p.  1115. 

I.   Definitions,   Nature  and  Distinctions. 

There  is  the  equitable  separate  estate,  existing  independent  of  statute,  and 
the  statutory  separate  estate,  which  sometimes  supplements  and  sometimes  ab- 
rogates the  former.^ 

1.    Lippincott  V.   Mitchell,  94  U.   S.  767,  In  Alabama.— Lippincott  v.  Mitchell,  94 

768,  24  L.  Ed.  315.  U.  S-  767,  769,  24  L.   Ed.  315. 
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II.    Creation. 

A.  Equitable  Separate  Estate — 1.  In  General. — In  the  absence  of  leg- 
islation a  separate  estate  to  a  married  woman  can  only  be  created  by  conveyance, 
devise  or  contract.^ 

2.  Words  Necessary  to  Create. — No  particular  words  or  phrases  are  neces- 
sary to  create  an  equitable  separate  estate.^  The  court  will  examine  the  whole 
instrument,  and  look  rather  to  the  intent  manifested  than  to  the  language  em- 
ployed.^ 

3.  Clear  Intent  Prevails. — And  if  there  is  a  clear  intent  of  the  parties  to 
create  the  estate,  it  is  created.^     But  the  creative  intent  must  clearly  appear.^ 

4.  Intervention  of  Trustee. — The  intervention  of  trustees,  in  order  that 
the  property  may  be  held  as  a  married  woman's  separate  estate  beyond  her  hus- 
band's control  or  interference,  though  formerly  held  to  be  indispensable,  is  no 
longer  required.''' 

5.  Presumption  in  Favor  oe  Husband's  Marital  Rights. — Doubts  were 
resolved  in  favor  of  the  husband's  marital  rights.^ 

B.  Statutory  Separate  Estate — 1.  Statutory  Provisions  Generally. — 
The  statutes  of  the  states  creating  separate  estates  for  married  women  vary  in 
their  terms,  but  the  powers  of  a  state  in  its  constitution  or  by  statute  to  provide 
that  all  subsequently-acquired  property  of  married  women,  shall  be  their  sep- 
arate estate,  is  undoubted.^ 


2.  Ankeney  v.  Hannon,  147  U.  S.  118, 
123,    37    L.    Ed.    105. 

A  trust,  created  in  order  to  give  a  mar- 
ried woman  the  separate  and  exclusive  use 
of  land,  free  from  the  control  of  her  hus- 
band, will  be  sustained  where,  by  convert- 
ing it  into  a  legal  estate,  its  purpose  would 
be  defeated,  as,  by  virtue  of  his  marital 
rights,  the  land  would  be  placed  under  his 
control.  Bowen  v.  Chase,  94  U.  S.  812,  24 
L.  Ed.  184.  See  the  title  TRUSTS  AND 
TRUSTEES. 

3.  Prout  V.  Roby,  15  Wall.  471,  474,  21 
L.  Ed.  58;  Lippincott  v.  Mitchell,  94  U.  S. 
767,  770,  24  L.  Ed.  315. 

Examples. — A  deed  to  a  married  woman, 
with  habendum  clause  "to  have  and  to 
hold"  unto  the  grantee,  etc.,  "to  the  sole 
and  proper  use,  benefit  and  behoof  of"  the 
said  grantee,  her  heirs  and  assigns  forever, 
does  not  create  an  equitable  separate  es- 
tate, or  any  other  estate  than  a  fee  simple. 
Lippincott  V.  Mitchell,  94  U.  S.  767,  24 
L.  Ed.  315. 

A  lease  of  land  for  a  term  of  years  on  a 
ground  rent,  fixed,  to  P.  "in  trust  for  J. 
M.  (a  married  woman),  her  heirs  and  as- 
signs," with  a  covenant  on  the  part  of  the 
lessor  that  on  payment  of  a  principal  sum 
named,  he  will,  at  any  time,  convey  the 
land  in  fee  to  "the  said  J.  M.,  her  heirs  and 
assigns,"  cuts  ofif  all  the  rights  of  the  hus- 
band in  the  fee.  The  covenant  to  convey 
passes  to  the  heir  of  the  woman.  Prout 
V.  Roby,  15   Wall.  471,  21   L.   Ed.  58. 

4.  Prout  V.  Roby.  15  Wall.  471,  474,  21 
L.  Ed.  58;  Lippincott  v.  Mitchell,  94  U. 
S.    767.   770,   24    L.    Ed.    315. 

5.  Prout  V.  Roby,  15  Wall.  471,  474, 
21  L.  Ed.  58;  Lippincott  v.  Mitchell,  94 
U.  S.  767,  770,  24  L.  Ed.  315;  Jones  v. 
Clifton,   101   U.   S.   225,   229,   25   L.    Ed.   908. 

6.  Lippincott  v.  Mitchell,  94  U-  S.  767. 
770,  24  L.   Ed.   315. 

7.  Jones  v.  Clifton,   101   U.   S.  225,  25  L. 
10  U  S  Eac— 70 


Ed.  908.  See,  also,  Lloyd  v.  Fulton,  91  U. 
S.  479,  485,  23  L.  Ed.  363.  See  post,  "Hus- 
band as  Trustee,"  lU,  A,  2. 

8.  Lippincott  v.  Mitchell,  94  U.  S.  767, 
770,  24  L.  Ed.  315;  Lucas  v.  Brooks,  18 
Wall.  436,  21  L.  Ed.  779,  where  a  lease  to 
the  wife  was  held  to  enure  to  the  husband, 
there  being  nothing  to  evidence  an  inten- 
tion to  exclude  him.  See,  also,  Voorhees  v. 
Bonesteel,  16  Wall.  16,  31,  21  L.  Ed.  268. 
And  see  the  title  LANDLORD  AND 
TENANT,  vol.  7,  p.  829. 

9.  Statutory  provisions. — Allen  v.  Hanks, 
136  U.   S.  300,  310,  34   L.   Ed.  414. 

Alabama. — Lippincott  v.  Mitchell,  94  U. 
S.   767,  768,  24   L.   Ed.  315. 

Arkansas. — Bundy  v.  Cocke,  128  U.  S. 
185,  188,  32  L.  Ed.  397;  Allen  V.  Hanks, 
136  U.   S.  300,  34  L.   Ed.  414. 

District  of  Columbia. — Seitz  v.  Mitchell, 
94  U.  S.  580,  584,  24  L.  Ed.  179;  Sykes  v. 
Chadwick,  18  Wall.  141,  21  L.  Ed.  824; 
Hamilton  v.  Rathbone,  175  U.  S.  414, 
418,    44    L.    Ed.    219. 

Promissory  note  to  wife — Action. — \ 
note  executed  to  a  married  woman  by  her 
husband  and  another,  in  consideration  of 
the  release  of  her  dower  in  a  piece  of  land, 
constituted,  under  the  laws  of  the  district 
of  1869,  her  separate  property,  and  she 
could  sue  the  joint  obligor  of  her  husband 
at  law.  Sykes  v.  Chadwick,  18  Wall.  141, 
21    L.    Ed.    824. 

Georgia. — Brodnax  v.  /Etna  Ins.  Co.,  128 
U.    S.    236.   241,    32    L.    Ed.   445. 

New  Jersey. — Aldridgc  v.  Muirhead,  101 
U.    S.    397,    25    L.    Kd.    1013. 

Rhode  Island. — Garner  v.  Second  Nat. 
Bank,  151   U.  S.  420,  429,  38  L.   Ed.  218. 

Texas.— Slaughter  v.  Glenn,  98  U.  S.  242, 
25    L.    Ed.    122. 

Retrospective  construction  of  statute. — 
Price  V.  Sessions,  3  How.  624,  11  L.  Ed. 
755.     See  the  title  STATUTE. 
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2.  What  Constitutes  and  What  Terms  Create. — See  note.^*^ 

3.  Separation  of  Property. — As  to  community  property,  see  the  title  Hus- 
band AND  Wife,  vol.  6,  p.  727. 

Rights  of  Wife  under  Louisiana  Law. — The  liability  of  the  husband  to  the 
wife,  for  her  separate  property  received  by  him  under  the  marriage  contract, 
is  in' the  nature  of  a  debt  secured  by  mortgage  of  his  lands,  and  may  be  enforced 
by  her  by  direct  suit  against  him.^^ 

Publication. — The  failure  to  make  the  required  publication  of  a  separation 
of  property  between  husband  and  wife,  does  not  make  the  judgment  of  separa- 
tion ipso  facto  void,  although  pain  of  nullity  is  denounced. ^2 

C.     Paraphernal  Property. — Under  the  civil  law,  a  succession  accruing  to 
the  wife  during  marriage   is  her  paraphernal  property,  which   she  may  admin- 
ister without  the  consent  or  control  of  her  husband. ^^ 
III.   Powers  and  Liabilities  of  Wife  with  Respect  to  Separate  Estate. 

A.  Ownership  and  Control — 1.  In  General. — The  tendency  of  the  statutes 
and  decisions  is  to  give  a  married  woman  the  same  powers  and  rights  as  a  feme 
sole.^^ 


10.  What  constitutes  and  what  terms 
create — District  of  Columbia. — Seitz  v. 
Mitchell,  94  U.  S.  580,  24  L.  Ed.  179. 

Alabama. — Lippincott  v.  Mitchell,  94 
U.  S.  7G7,  24  L.  Ed.  315.  See,  also,  ante, 
"Definitions,    Nature    and    Distinctions,"    I. 

Louisiana. — See  Civil  Code  of  La.  arts. 
2334  (2314),  2335  (2315);  Fleitas  v.  Rich- 
ardson, No.  2,  147  U.  S.  550,  553,  37  L.  Ed. 
276.  See,  also,  Carite  v.  Trotot,  105  U.  S. 
751,  26  L.  Ed.  1223.  And  see  post,  "Sepa- 
ration of  Property,"  II,  B,  3. 

New  Jersey — Lands  paid  for  from  sepa- 
rate estate. — Aldridge  v.  Muirhead,  101  U. 
S.  397,  25   L.   Ed.   1013. 

Texas.— Slaughter  v.  Glenn,  98  U.  S.  242, 
25  L.  Ed.  122. 

11.  Separation  of  property  under  Lou- 
isiana law. — Fleitas  v.  Richardson,  No.  2, 
147  U.   S.   550,   553,   37   L.   Ed.  276. 

The  wife  may,  at  any  time  during  the 
marriage,  sue  the  husband  for  a  separa- 
tion of  property,  "when  the  disorder  of 
his  affairs  induces  her  to  believe  that  his 
estate  may  not  be  sufficient  to  meet  her 
rights  and  claims."  Civil  Code,  art.  2425 
(2399).  Fleitas  v.  Richardson,  No.  2,  147 
U.  S.  550,  554,  37  L.  Ed.  276.  See,  also, 
Carite  v.  Trotot,  105  U.  S.  751,  763,  26  L. 
Ed.  1223. 

Consequently,  a  transfer  of  property,  or 
a  confession  of  judgment,  by  an  insolvent 
husband  to  his  wife,  in  settlement  of  her 
claims,  is  good  against  his  creditors. 
Fleitas  v.  Richardson,  No.  2,  147  U.  S.  550, 
554,  37  L.  Ed.   276. 

Proof  of  insolvency. — As  to  the  proof  of 
the  husband's  insolvency,  it  "is  manifest 
from  tliis  litigation,  if  not  otherwise 
shown."  Carite  v.  Trotot,  105  U.  S.  751, 
764,   26    L.    Ed.    1223. 

Claim  for  money  or  property  not  neces- 
sary.— A  claim  for  money  or_  property  is 
not  necessary  to  support  a  judgment  of 
separation.  Carite  v.  Trotot,  105  U.  S. 
751,    763,    26    L.    Ed.    1223. 

Jurisdiction. — The  parish  court  had  juris- 


diction to  entertain  a  suit  for  separation 
of  property.  Carite  v.  Trotot,  105  U.  S. 
751,  764,   26   L-   Ed.   1223. 

Resumption  of  possession. — Civil  Code, 
arts.  2384  (2361),  2385  (2362),  2387  (2364), 
2391  (2368),  Fleitas  v.  Richardson,  No.  2, 
147  U.  S.  550,  554,  37  L.  Ed.  276.  See  the 
title  HUSBAND  AND  WIFE,  vol.  6,  p. 
727. 

Discharge  in  bankruptcy. — Civil  Code, 
arts.  3278  (3245),  3285  (3252),  3466  (3429); 
Fleitas  V.  Richardson,  No.  2,  147  U.  S. 
550,    556,   37   L.    Ed.   276. 

Neither  the  omission  of  the  husband 
to  plead  his  discharge  in  bankruptcy  in 
his  wife's  suit  against  him,  nor  the  judg- 
ment recovered  by  her  in  that  suit,  can 
affect  the  title  of  the  appellees  (who  were 
not  parties  to  that  suit)  under  the  previous 
mortgage  to  them.  Fleitas  v.  Richardson, 
No.  2,   147  U.   S.  550,  556,  37  L.   Ed.  276. 

Necessity  for  execution  on  judgment  of 
separation. — Carite  v.  Trotot,  105  U.  S.  751, 
761,  26  L.  Ed.  1223. 

Consent  of  husband — What  constitutes. 
— The  fact  that  the  husband  consented 
that  the  case  might  be  fixed  and  tried  did 
not  make  it  a  consent  judgment.  Carite 
V.  Trotot,  105  U.  S.  751,  764,  26  L.  Ed. 
1223. 

12.  Separation  of  property — Publication. 
—Carite  v.  Trotot,  105  U.  S.  751,  760,  26 
L.    Ed.    1223. 

13.  Paraphernal  property. — Meegan  v. 
Boyle,  19  How.  130,  148,  15  L.  Ed.  577. 

14.  Stickney  v.  Stickney,  131  U.  S.  227, 
237,  33  L.  Ed.  136.  See,  also,  Seitz  z/, 
Mitchell,  94  U.  S.  580,  584,  24  L.  Ed.  179. 
As  to  competency  as  witnesses,  see  the 
title  WITNESSES. 

Arkansas. — Bundy  v.  Cocke,  128  U.  S. 
185,  188,  32  L.  Ed.  397;  Allen  v.  Hanks,  136 
U.  S.  300,  34  L.  Ed.  414. 

District  of  Columbia. — Sykes  v.  Chad- 
wick.  18  Wall.  141,  21  L.  Ed.  824. 

Mississippi. — Bank  v.  Banks,  101  U.  S. 
240,   244,   25   L.    Ed.    850. 
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2.  Husband  as  Trustee. — Her  husband  acquiring  possession  is  presumed  to 
hold  it  in  trust,  in  absence  of  evidence  of  gift.^^ 

3.  Loan  to  Husband. — A  loan  by  the  wife  to  the  husband  of  money  which 
is  her  separate  property  upon  his  promise  to  repay  it,  creates  an  equity  in  her 
favor,  which  a  court  of  equity  will  enforce.^*' 

B.  Transfer,  Sale  or  Encumbrance  of  Separate  Estate — 1.  In  Gen- 
eral.— The  powers  of  the  wife  over  her  equitable  separate  estate  depend  upon 
the  terms  of  the  instrument  creating  it,  or  upon  general  principles  of  equity. 
Her  powers  over  her  statutory  separate  estate  depend  upon  the  statute.^" 

Alabama. — See  note.^^ 

Rents  Settled  in  Trust. — A  married  woman  has  the  same  power  as  a  feme 
sole  to  pledge  rents  settled  in  trust  for  her  to  receive,  take  and  enjoy  them  to 
her  sole  and  exclusive  use  and  benefit. ^^ 

2.  Encumbrance  for  Benefit  of  Husband. — See  post,  "Intention  to 
Charge,"  IV,  B,  2.2o 

3.  Encumbrance  for  Benefit  of  Separate  Estate. — Where  a  wife  mort- 
gaged her  property  to  raise  money,  and  the  question  did  not  turn  upon  her  doing 
so  as  the  surety  of  her  husband,  it  was  not  necessary  for  the  lender  to  prove 
that  the  proceeds  of  the  loan  enured  to  her  separate  use.^i 


15.  Husband  as  trustee. — Stickney  v. 
Stickney,  131  U.  S.  227,  238,  240,  33  L.  Ed. 
136;  Garner  v.  Second  Nat.  Bank,  151  U. 
S.  420,  433,  38  L.  Ed.  218.  See  ante,  "Inter- 
vention of  Trustee,"  II,  A,  4;  post,  "Hus- 
band's Rights  with  Respect  to  Wife's  Sep- 
arate Estate,"   IV. 

16.  Loan  to  husband. — Medsker  v.  Bone- 
brake,  108  U.  S.  66,  73,  27  L-  Ed.  654; 
Garner  v.  Second  Nat.  Bank,  151  U.  S. 
420,  431,  38  L.  Ed.  218.  See  post,  "Hus- 
band's Rights  with  Respect  to  Wife's 
Separate  Estate,"  IV. 

It  is  not,  however,  as  supposed,  a  rule 
of  law  that  at  the  time  of  each  delivery 
or  receipt  of  the  separate  property  of  the 
wife  by  the  husband,  the  latter  must  ex- 
pressly promise  to  repay  the  former,  or 
to  secure  her  out  of  h's  estate,  to  con- 
stitute the  relation  of  debtor  and  creditor 
between  them  in  regard  to  it.  Nor  is  it 
true  that  an  express  promise  to  secure  or 
repay  out  of  the  estate  of  the  husband  is 
requisite,  in  such  a  case,  to  prove  that  her 
husband  received  her  separate  property 
as  a  loan,  and  was  therefore  entitled,  as 
against  his  creditors,  thus  to  secure  and 
repay  her.  Garner  v.  Second  Nat.  Bank, 
151  U.   S.   420,  431.  38   L.   Ed.   21S. 

17.  Power  to  dispose  of  or  encumber. — 
Lippincott  z:  Mitchell,  94  U.  S.  767,  24  L. 
Ed.  315. 

Mode  and  formality  of  transfer. — See  the 
title  HUSBAND  AND  WIFE.  vol.  6,  p. 
718,   et   seq. 

Powers  of  attorney, — See  the  title  HUS- 
BAND AND  WIFE,  vol.  6,  p.  722. 

18.  Lippincott  v.  Mitchell,  94  U.  S.  767, 
768,   24   L.    Ed.   315. 

Georgia. — Brodnax  t'.  ^^tna  Ins.  Co.,  128 
U.   S.   2:!6,   241,   32   L.   Ed.   445. 

Lands  owned  before  marriage — Texas. — 
Over  such  lands  she  has.  by  tlic  law  of 
Texas,  full  power  of  disposition.  Slaugh- 
ter f.  Glenn,  98  U.  S.  242.  25  L.  Ed.  122." 

District  of  Columbia. — Hamilton  71. 
Rathbone,  175  U.  S.  414,  419,  44  L.  Ed.  219, 


where  it  was  said  that  under  the  act  of 
1869  the  power  of  a  married  woman  did 
not  extend  to  what  she  acquired  from  her 
husband,  but  under  §  728,  of  the  revision 
of  1874,  it  extended  to  all  property,  how- 
ever  acquired. 

Mode  of  acquisition. — Property  is  ac- 
quired by  gift  or  conveyance  from  the 
husband,  within  the  meaning  of  a  restric- 
tion, upon  the  wife's  power  of  disposition 
of  such  property,  where  there  was  an  in- 
termediate transfer  of  the  title  to  and  from 
another  party  as  a  mere  medium,  without 
any  real  pecuniary  consideration  tlierefor. 
Hamilton  v.  Rathbone,  175  U.  S.  414,  417, 
44  L.  Ed.  219. 

19.  Cheever  v.  Wilsou,  9  Wall.  108,  19 
L.    Ed.    604. 

20.  Alabama. — Lippincott  t'.  Alitchell.  94 
U.  S.  767,  769,  24  L.  Ed.  315. 

District  of  Columbia. — A  married  wom- 
an in  the  District  of  Columbia,  although 
her  property  was  not  her  sole  and  separate 
property  under  §  727.  Rev.  Stat.,  could 
con  ye  V  it  as  ker  general  property  by 
uniting  with  her  husband  in  a  deed  exe- 
cuted in  the  form  required  by  §§  450,  451, 
452,  of  same.  Thus  she  could  charge  -t 
with  the  payment  of  her  husband's  debt, 
although  not  able  to  bind  herself  individ- 
ually. Kaiser  v.  Stickney,  131  U.  S..  appx. 
clxxxvii,  26  L-  Ed.  176;  Hitz  v.  Jenks,  123 
U.  S.  297,  31  L.  Ed.  156;  S.  C,  185  U  S. 
155.    161,  46   L.   Ed.   851. 

Georgia.— Brodnax  v.  .Etna  Ins  Co., 
128  U.   S.  236.  243.  32   L.   Ed.  445. 

21.  Encumbrance  for  benefit  of  separate 
estate. — Bein  v.  Heath,  6  How.  227,  12  L 
Ed.   416. 

Louisiana — Burden  of  proof. — Now  the 
burden  is  upon  the  wife  to  show  affirma- 
tively that  the  debt  contracted  in  her 
name  did  not  enure  to  her  benefit  or  to  the 
benefit  of  her  separate  estate,  although, 
before  the  act  of  1855,  the  burden  was  on 
the  creditor  to  show  that  the  contract 
enured  to  her  benefit.   .Marchand  v.  Grif- 
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C.     Liability  for  Debts   and  Engagements   of  Wife.— In   General. — As 

to  her  separate  estate  a  married  woman  is  regarded  in  equity  as  a  feme  sole  and 
it  was,  therefore,  formerly  held  that  her  general  engagements,  though  not  per- 
sonally hinding  upon  her,  could  be  enforced  against  the  property. 22  It  is  now 
held  that  to  charge  her  separate  estate  with  her  engagement,  it  must  have  been 
made  with  an  intention  on  her  part  to  create  a  charge  upon  such  estate ;  that 
is,  with  reference  to  the  property,  either  for  its  improvement  or  for  her  benefit 
upon  its  credit.  There  has  been  much  divergency  of  opinion  and  some  conflict 
both  in  the  courts  of  England  and  of  this  country  as  to  what  is  necessary  to  es- 
tablish such  intention  on  the  part  of  the  wife  to  charge  her  separate  estate  for 
her  contract.  It  is  conceded  that  there  must  have  been  an  intention  on  her  part 
to  effect  such  a  charge,  otherwise  her  engagement  will  not  have  that  effect.-'^ 

After-Acquired  Property. — In  Ohio  the  separate  property  of  a  married 
woman  cannot  be  charged  in  equity  by  contracts  executed  previous  to  its  ex- 
istence, and  after-acquired  estate  was  not  available  in  a  court  of  equity  to  meet 
the  contracts,  for  at  their  date  it  had  no  existence.^^ 

Supplies  for  Plantation  under  Mississippi  Laws. — Contracts  made  in 
the  purchase  of  supplies  for  the  cultivation  of  her  own  plantation,  where  the 
cultivation  is  on  her  own  account  and  for  her  own  benefit,  may  be  enforced 
against  a  married  woman's  separate  property."^ 


fon,  140  U.  S.  516,  526,  35  L.  Ed.  527, 
following  Fortier  v.  New  Orleans  Nat. 
Bank,  112  U.  S.  4.'^9,  447.  28  L.  Ed.  764. 

Certificate  of  judicial  sanction — Effect. — 
In  Fortier  v.  New  Orleans  Nat.  Bank,  112 
U.  S.  439,  28  L.  Ed.  764,  all  of  these  sec- 
tions were  very  carefully  considered,  in 
the  light  of  the  Louisiana  decisions  bear- 
ing upon  them,  and  it  was  held,  Mr.  Justice 
Woods  delivering  the  opinion,  that  the 
certificate  of  the  judge  was  not  conclusive 
evidence  of  the  fact  that  money  lent  to  a 
married  woman  was  for  her  sole  use  and 
benefit;  but  that  she  might  be  allowed  to 
contradict  it,  the  burden  of  proof  being 
upon  her  to  show  that  it  did  not  enure 
to  her  benefit.  Marchand  v.  Griffon,  140 
U.  S.  516,  526,  35  L.  Ed.  527. 

The  established  facts  were  that  the 
payee  of  two  notes  given  by  a  married 
woman  at  different  times  for  the  same  in- 
debtedness, received  the  first  note  long 
after  it  was  due,  and  merely  as  collateral 
security  for  a  loan  made  to  the  husband 
of  the  defendant;  that  the  second  note 
was  not  a  novation  of  that  note,  but  was 
merely  an  accommodation  note,  repre- 
senting the  original  indebtedness,  and 
was  given  by  the  defendant  under  the 
controlling  influence  of  her  husband  and 
upon  the  pressing  solicitations  of  the  in- 
surance company;  and  that  the  plaintiff 
herein  was  cognizant  of  those  facts  when 
he  purchased  them.  Marchand  v.  Griffon, 
140  U.   S.   .■.10,   527,  35   L.   Ed.   527. 

Estoppel. — The  wife,  having  been  au- 
thorized by  her  husband  and  the  judge 
of  the  district  court  to  borrow  money  and 
give  a  mortgage  as  security  for  its  pay- 
ment, upon  her  separate  property,  may 
still  be  allowed  to  prove  that  the  money 
received  on  her  note  was  not  used  for 
the  benefit  of  her  separate  property.  In 
other  words,  the  contention  that  by  her 
own    acts    in    relation    to    the    notes    and 


mortgages  she  should,  not  having  spe- 
cifically pleaded  fraud,  be  estopped  from 
saying  that  she  did  not  receive  the  money 
and  apply  it  to  her  own  separate  estate, 
cannot  be  sustained.  Marchand  v.  Griffon, 
140  U.   S.   516,   525,  35   L.   Ed.   527. 

Parol  evidence  is  admissible  to  prove 
that  the  debt  was  the  debt  of  the  husband, 
and  was  not  contracted  by  the  wife  for  her 
own  use  and  benefit.  Marchand  v.  Griffon, 
140  U.  S.  516,  527,  35  L.  Ed.  527. 

22.  Ankeney  v.  Hannon,  147  U.  S.  118, 
128,  37  L.  Ed.  105. 

23.  Same — Intention  to  charge  essential. 
—Ankeney  v.  Hannon,  147  U.  S.  118,  128, 
37    L.    Ed.    105. 

When  by  the  contract  a  debt  is  made 
expressly  a  charge  upon  the  separate  es- 
tate, or  is  expressly  contracted  upon  its 
credit  or  when  the  consideration  goes 
to  the  benefit  of  such  estate  or  to  enhance 
its  value,  then  equity  will  decree  that  it 
shall  be  paid  from  such  estate  or  its  in- 
come, to  the  extent  to  which  the  power 
of  disposal  by  the  married  woman  may  go. 
But  where  she  is  a  mere  surety  or  makes 
the  contract  for  the  accomodation  of  an- 
other, without  consideration  received  by 
her,  the  contract  being  void  at  law,  equity 
will  not  enforce  it  against  her  estate,  un- 
less an  express  instrument  makes  the  debt 
a  charge  upon  it.  Ankeney  v.  Hannon,  147 
U.  S.  118,  130,  37  L.  Ed.  105.  See,  also, 
the  title  HUSBAND  AND  WIFE,  vol.  6, 
p.  718. 

24.  After-acquired  property  —  Ohio. — 
Ankeney  v.  Hannon,  147  U.  S.  118,  132,  37 
L.  Ed.  105. 

J25.  Supplies  for  plantation. — Bank  v. 
Banks,   lOl    U.  S.  240.  246,  25  L.   Ed.  850. 

Supplies  for  plantation  leased  to  hus- 
band.— .\  contract  for  such  supplies  will 
not  bind  the  separate  propertv  of  the  wife, 
unless  she  be  the  beneficiary  of  the  culti- 
vation, and  they  in  fact  are  purchased  for 
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D.  Management  by  Husband  as  Wife's  Agent. — Statutes,  creating  sep- 
arate estates,  are  intended  to  divest  the  title  of  the  husband,  as  such,  during 
coverture,  and  to  enable  the  wife  to  take  the  absolute  title  as  though  she  were 
unmarried.  Laws  of  the  kind  have  the  eiTect  to  modify  so  far  the  antecedent 
disabilities  incident  to  the  conjugal  relation,  as  to  secure  the  wife  in  the  bene- 
ficial enjoyment  of  the  new  interests  she  is  permitted  by  law  to  acquire,  and  it 
is  expresslv  held  that  she  is  at  liberty  to  avail  herself  of  the  agency  of  her  hus- 
band as  if  they  had  not  been  united  in  marriage.-^ 

Paraphernal  Property. — The  wife  may  give  the  control  of  her  paraphernal 
property,  in  writing,  to  her  husband.-^ 

IV.   Husband's  Rights  with  Respect  to  Wife's  Separate  Estate. 

A.  In  General. 2"^ — A  husband,  whose  only  interest  in  property  belonging 
to  his  wife  was  as  trustee  for  her,  could  not  bind  her  or  the  propertv  by  any 
contract  or  agreement  of  his  own  in  relation  thereto,  such  a  contract  for  the 
sale  thereof,  or  deed  therefor. ^^ 

Purchase  at  Mortgage  Sale. — See  note.29 

B.  Liability  for  Husband's  Debts — 1.  In  General. — A  creditor  of  the 
husband  cannot  subject  the  wife's  separate  estate  to  the  payment  of  his  claim. ^° 


her  account  and  benefit.  Bank  v.  Banks, 
101   U.   S.  240,  25   L.   Ed.  850. 

Estoppel. — .^nd  a  false  representation 
that  she  has  such  property  will  not  estop 
her  from  averring  that  the  fact,  is  other- 
wise. Bank  v.  Banks,  101  U.  S.  240,  246, 
25  L.  Ed.  850.  See  the  title  ESTOPPEL, 
vol.    5,    p.    933. 

Subscription  to  stock  of  national  bank. — 
See  the  title  BANKS  AND  BANKING, 
vol.  3,  p.   137. 

26.  Voorhees  v.  Bonesteel,  16  Wall.  16, 
32,  21  L.  Ed.  268. 

Under  the  laws  of  New  York,  a  married 
woman  may  manage  her  separate  prop- 
erty, through  the  agency  of  her  husband, 
without  subjecting  it  to  the  claims  of  his 
creditors;  and  when  he  has  no  interest  in 
the  business,  the  application  of  a  portion 
of  the  income  to  his  support  will  not  im- 
pair her  title  to  the  property.  Voorhees  v. 
Bonesteel,  16  Wall.  16,  21  L.  Ed.  268. 

New  Jersey. — And  the  same  is  true  in 
New  Jersey.  Aldridge  v.  Muirhead,  101 
U.    S.    397,    25    L.    Ed.    1013. 

Declarations  of  husband. — See  the  title 
DECLARATIONS  AND  ADMISSIONS, 
vol.    5,   p.   226. 

Supplies  to  plantation  ordered  by  hus- 
band.— See  ante,  "Liability  for  Debts  and 
Engagements  of  Wife,"  III,  C. 

27.  Paraphernal  property. — Meegan  v. 
Boyle.  19  How.  130,  148,  15  L.  Ed.  577. 
See  the  title  HUSBAND  AND  WIFE, 
vol.  6,  p.  727.  See,  also,  EXTRa-DOTAL 
PROPERTY,  vol.  6,  p.  231. 

27a.  See  ante,  "Ownership  and  Control," 
III,  A;  "Encumbrance  for  Benefit  of  Hus- 
band," III,  B,  2;  "Management  by  Hus- 
band as  Wife's  .-Xgcnt,"  III.  D. 

28.  Husband's  rights. — Holgate  v.  Eaton, 
116  U.  S.  33.  29  L.  Ed.  538. 

Alabama. — The  rights  of  the  husband 
in  his  wife's  equitable  separate  estate 
under  the  law  of  Alabama  are  excluded. 
She  stands,  as  to  such  property,  in  the 
same  relation  to  the  husband  as  if  it  be- 
longed to  a  stranger.     But  as  to  the  stat- 


utory separate  estate,  the  husband  has  the 
right  to  control  the  property  and  receive 
the  income  without  accounting  for  it,  and 
such  estate  is  liable  for  articles  supplied 
the  family,  for  which  the  husband  would 
have  been  liable  at  common  law.  At  least 
such  was  the  law  in  1876,  when  this  case 
was  decided.  Lippincott  v.  Mitchell,  94 
U.   S.   767,  24    L.    Ed.   315. 

Claim  for  paraphernal  property  as  prov- 
able debt  in  bankruptcy  against  husband. 
— Fleitas  v.  Richardson,  No.  2.  147  U.  S. 
550,  37  L.  Ed.  276.  See  the  title  BANK- 
RUPTCY, vol.  2,  p.  874. 

Bar  of  same  by  discharge.— See  the  title 
BANKRUPTCY,  vol.  2,  p.  860. 

Vested  rights  in.— See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  427, 
428. 

29.  Purchase  at  mortgage. — Holgate  v. 
Eaton.  116  U.  S.  33.  29  L.  Ed.  538.  See 
the  titles  HUSBAND  AND  WIFE.  vol.  6, 
p.  724;  MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  492. 

30.  Davis  v.  Fredericks,  104  U.  S.  618, 
26    L.    Ed.    849. 

Nor  improvements  placed  thereon  by 
him  in  good  faith,  as  to  subsequent  cred- 
itors. Sexton  V.  Wheaton,  8  Wheat.  229, 
5  L.   Ed.  603. 

Statutes  creating  separate  estates  vest  in 
the  wife  the  legal  title  to  the  rents,  issues, 
and  profits  of  her  real  estate  as  against 
the  husband  and  his  creditors,  and  it  is 
held  that  the  husband  cannot,  as  formerly, 
acquire  title  to  such  property  in  virtue  of 
his  marital  rights.  Consequently,  it  is  held 
that  where  the  legal  title  to  property  is  in 
the  wife,  as  against  her  husband,  it  cannot 
be  seized  to  satisfy  bis  debts  without  proof 
that  in  the  given  case  her  title  is  merely 
colorable  and  fraudulent  as  against  his 
creditors.  Voorhees  v.  Bonesteel,  16  Wall. 
16,    32,    21    L.    Ed.   268. 

Arkansas. — Allen  v.  Hanks,  136  U.  S. 
300.    3  4    L     Ed.    414. 

Rhode  Island. — Garner  v.  Second  Nat. 
Bank,   IJl    U.   S.  420,  429,  38   L.   Ed.  218. 
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But  if  the  title  is  taken  in  the  husband's  name  and  used  by  him,  it  may  be  so 
Iiable.31 

2.  Intention  to  Charge. — It  is  settled  doctrine  that  a  married  woman  may 
charo-e  her  separate  property  for  the  payment  of  her  husband's  debt,  by  any  in- 
strument in  writing  in  which  she  in  terms  plainly  shows  her  purpose  so  to  charge 
it ;  she  describing  the  property  specifically  and  executing  the  instrument  of 
charge  in  the  manner  required  by  law.^-  But,  under  the  constitution  and  laws 
of  some  states,  a  married  woman  cannot  in  any  event,  bind  her  separate  prop- 
erty for  the  payment  of  her  husband's  debts.^'' 

3.  Earnings  of  Wife. — The  earnings  of  the  wife,  where  made  by  statute  the 
separate  estate  of  the  wife  and  exempt  from  her  husband's  debts,  of  course 
cannot  be  subjected  by  his  creditors.^'*  But  where  they  are  not  made  her  sep- 
arate property,  they  can  be  subjected.^^ 

V.   Descent  and  Distribution. 

Where  a  husband  and  wife,  in  order  to  carry  out  an  antenuptial  agreement, 
conveyed  personal  property  to  a  trustee,  with  directions  to  hold  a  part  of  it  for 
the  sole  and  separate  use  of  the  wife,  with  a  power  to  the  wife  to  alien  or  devise 
it,  such  part  goes,  if  she  dies  intestate,  to  her  next  of  kin,  free  of  all  claim  on 
the  part  of  the  husband.^e 


Claims  and  notes  for  family  supplies.— 
The  plaintiff's  claims  are  for  groceries  sup- 
plied to  a  household  in  which  the  husband 
and  wife  and  their  children  were  liymg 
together;  and  upon  promissory  notes  given 
by  the  husband,  describing  himself  as  trus- 
tee for  the  wife,  in  payment  for  groceries 
so  supplied.  The  obligation  to  pay  for  the 
supplies  of  the  family  is  ordinarily  a  debt 
of  the  husband.  Promissory  notes  given 
by  the  husband,  though  describing  him- 
self as  trustee  for  the  wife,  bind  him  per- 
sonally, and  do  not  bind  her  estate,  un- 
less he  is  clearly  proved  to  have  had  au- 
thority to  give  them  in  her  behalf.  Dodge 
V.  Knowles,  114  U.  S.  430,  434,  29  L.  Ed. 
144. 

31.  Property  taken  and  used  by  husband. 
—Humes  v.  Scruggs.  94  U.  S.  22.  24  L. 
Ed.  .51.  See  the  title  HUSBAND  AND 
WIFE,   vol.   6,   p.   729. 

Investment  in  property  and  title  taken 
in  husband's  name. — Sec  the  title  FRAUD- 
ULENT AND  VOLUNTARY  CON- 
VEYANCES,  vol.   6,   p.   486. 

.•\s  to  conveyances  between  husband  and 
wife  as  fraudulent,  see  the  title  FRAUD- 
ULENT AND  VOLUNTARY  CON- 
VEYANCES, vol.  6,  p.  484,  et  seq. 

Personal  liability  for  property  fraudu- 
lently conveyed  to  her. — See  tl.  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  487. 

Where  managed  by  husband. — See  ante, 
"Management  by  Husband  as  Wife's 
Agent,"    111.    D. 

32.  Intention  to  charge. — Stephen  v. 
Beall,  22  Wall.  329,  22  L.  Ed.  786;  Kaiser 
V.  Stickney,  131  U.  S.,  appx.  clxxxvii.  26 
L.  Ed.  176;  Brodnax  v.  /Etna  Ins.  Co., 
128  L  Ed.  236.  32  L.  Ed.  445;  Hitz  v. 
Jenks,  123  U.  S.  297,  31  L-  Ed.  156;  S.  C, 
isr,   U.    S.    155,   161,   46  L.   Ed.  851. 

In  Ohio  by  statute  the  separate  prop- 
erty of  the  wife  shall  be  liable  to  be  taken 
for   any    judgment    rendered    in    an    action 


against  husband  and  wife  upon  a  cause 
existing  against  her  at  their  marriage,  or 
for  a  tort  committed  by  her  during  cover- 
ture, or  upon  a  contract  made  by  her  con- 
cerning her  separate  property,  as  provided 
in  section  thirty-one  hundred  and  eight. 
Ankeney  v.  Hannon,  147  U.  S.  118,  125, 
37    L.    Ed.    105. 

Under  charter  provision  of  Union  Bank 
of  Louisiana. — Union  Bank  v.  Stafford,  12 
How.    327,    13    L.    Ed.    1008. 

33.  Exception — Oregon. — Cross  v.  Allen, 
141  U.  S.  528,  538,  35  L.  Ed.  843.  See  ante, 
"Encumbrance  for  Benefit  of  Husband," 
in,  B,  2. 

Louisiana. — Civil  Code,  art.  2398;  Mar- 
chand  v.  Griffon,  140  U.  S.  516,  525,  35  L. 
Ed.    527. 

34.  Earnings  of  wife. — Glenn  v.  Johnson, 
18    Wall.   476,   21    L.    Ed.   856. 

The  statute  of  Georgia  comes  to  the 
aid  of  the  wife  and  protects  her  separate 
earnings  from  his  creditors.  Section  1702, 
of  the  code  of  Georgia,  whilst  providing 
that  all  property  given  to  the  wife  during 
the  coverture,  or  acquired  by  her,  shall 
vest  in  the  husband,  declares  that  "any 
words  in  the  gift  or  bequest  indicating  a 
wish  for  the  personal  enjoyment  thereof 
by  the  wife,  such  as  a  gift  to  the  wife  by 
name,  shall  create  a  separate  estate  therein 
for  her,  and  in  no  case  shall  the  personal 
acquisitions  of  the  wife  be  subject  to  the 
debts  of  the  husband."  The  earnings  of 
the  wife  are  thus  placed  beyond  the  reach 
of  his  creditors  and  of  course  of  his  as- 
signees in  bankruptcy.  Glenn  v.  Johnson, 
18  Wall.  476,  477.  478.  21   L.   Ed.  856. 

35.  Seitz  V.  Mitchell,  94  U.  S.  580,  24  L. 
Ed.   179. 

36.  Descent  and  distribution. — Marshall 
V.   Beall.  6  How.  70,  12  L.   Ed.  347. 

But  where  a  legacy  was  left  to  a  trustee 
for  the  benefit  of  the  wife,  and  the  trustee 
was  directed  "to  let  the  wife  have  some 
part  or  parcel  of  the  money,  occasionally, 
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VI.   Actions. 

See  the  title  Husband  and  Wife,  vol.  6,  p.  732,  et  seq. 

Jurisdiction. — The  remedies  against  the  equitable  separate  estate,  in  the 
absence  of  statute,  can  be  enforced  only  in  equity.^" 

Right  to  Maintain. — See  note.^^ 

Laches  and  Limitations. — And  a  right  to  subject  the  wife's  property  may 
be  lost  by  laches."^ 

Evidence  and  Burden  of  Proof.— See  the  preceding  portion  of  this  article 
under  its  various  divisions. 

SEPARATE  POSTS. — As  to  who  are  officers  commanding  separate  posts,  see 
the  title  Army  and  Navy,  vol.  2,  p.  519. 

SEPARATE  PROPERTY.— See  the  title  Separate  Estate  of  Married 
Women,  ante,  p.  1004. 

SEPARATE   TRIALS. 

CROSS   REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Criminal  Law,  vol.  4,  p.  113  et  seq  • 
Trial. 

As  to  jurisdictional  amount  on  appeal  from  denial  of  separate  trial,  see  the 
title  Appeal  and  Error,  vol.  1,  p.  915.  As  to  separate  trials  being  discretionary 
with  the  trial  court,  see  the  title  Appeal  and  Error,  vol.  1,  p.  1004.  As  to  sep- 
arate trials  in  condemnation  proceedings,  see  the  title  Eminent  Domain,  vol. 
5,  p.  790.  As  to  accomplice  as  witness,  see  the  title  Accomplices  and  Acces- 
sories, vol.  1,  p.  66. 

Nature  and  Source  of  Right. — Where  two  or  more  persons  are  jointly 
charged,  in  the  same  indictment,  with  a  capital  offense,  they  have  not  a  right  by 
law,  to  be  tried  separately,  without  the  consent  of  the  prosecutor,  but  such  sep- 
arate trial  is  a  matter  to  be  allowed  in  the  discretion  of  the  court. ^ 

Prejudice  to  Right  to  Select  Jurors — Challenges. — It  is  not  a  valid  rea- 
son to  warrant  a  separate  trial  that  defendant  might  be  prejudiced  in  his  rio-ht 
to  select  jurors,  in  that  upon  a  joint  trial,  one  may  desire  to  retain  a  juror  who 
is  challenged  by  the  other,  and,  if  challenged  by  one,  he  must  be  withdrawn  as 
to  all,  as  the  right  of  challenge  does  not  necessarily  draw  with  it  the  ri^-ht  of 
selection  but  merely  of  exclusion. ^ 

Clerks'    Fees- — Where   several   persons   are   indicted   under   one  indictment, 

as  she  may  stand  in  need,  to  be  paid  out  tenance  of  a  bill  to  subject  said  property 

to    her    at    the    discretion    of    the    trustee,"  to    their    debts,    in    Aldridge    v.    Aluirhead, 

this  fund  goes  to  the  husband  at  the  wife's  101    U.    S.    397,    401,   25    L.    Ed.    1013.      See 

death,  by  the  laws  of  Maryland.     Marshall  the   titles   LACHES,   vol.   7    p    790-   LIM- 

V.  Beall,  6  How.  70,  12  L.  Ed.  347.  ITATION    OF     ACTIONS     AND    AD- 

37.  Jurisdiction.— Ankeney    v.    Hannon,  VERSE  POSSESSION,  vol    7    p    998 

147   U.   S.   118,   123,  37   L.   Ed.    105;    Bundy  1.     United      States      v.      Marchant       12 

V.  Cocke.  128  U.  S.  185.  32  L.  Ed.  397.     Sec,  Wheat.  480,  6.  L.  Ed.  700,  where  a  lengthy 

also,  the  title   COURTS,  vol.  4,  p.  861.  and   erudite  discussion   of  the   subject   will 

38.  Suit  for  separation. — See  ante,  "Sep-  be  found.  See  the  title  APPEAL  AND 
aration    of    Property,"    II,    B,    3.  ERROR,  vol.   1.  p.   1004. 

Suit     on     promissory     note. — See    ante,  2.     Prejudice  to  right  to  select  jurors 

"Statutory  Provisions  Generally,"  II,  B,  1.  Challenges. — United     States    v.    Marchant 

Suit    for    alimony. — See     the    title     DI-  12  Wheat.  480,  6  L.  Ed.  700 
VORCE  AND  ALIMONY,  vol.  5,  p.  412.  .'\s  in  a  criminal  trial  power  of  selecting 

Plea      in      abatement.  —  See      the      title  his  jury  belongs,  by  the  common   law    to 

ABATEMENT,    REVIVAL    AND    SUR-  the  nrisoner,  he  cannot  demand  as  matter 

VIVAL,   vol.   1,  p.  30.  of  right,  a  separate  trial  to  enable  him  to 

39.  Laches. — A  delay  of  thirteen  years  exercise  such  right.  United  States  v. 
by  creditors  before  attempting  to  impeach  Marchant,  12  Wheat.  480,  484,  6  L.  Ed. 
transactions  by  which  property  was  placed  700;  Sawyer  v.  United  States,  202  U.  S. 
in  the  wife's  name,  although  managed  by  150,  IGO,  50  L.  Ed.  972.  See  the  title 
her  husband,  was  held  fatal  to  the  main-  JLTRY,  vol.  7,  p.  768,  et  seq. 
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an  order  of  the  court  granting  separate  trials  makes  separate  independent  causes 
and  entitles  the  clerk  to  separate  docket  fees  under  par.  10,  §  828,  Rev.  Stat.^* 

SEPARATION  (HUSBAND  AND  WIFE).— See  the  title  Husband  and 
W'iFii,  vol.  G,  p.  731. 

SEQUESTRATION. 

CROSS   REFERENCES. 

See  the  titles  Ships  and  Shipping;   War. 

As  to  mortgagee  obtaining  release  of  movable  by  giving  security  being  liable 
for  revenues  derived  therefrom,  see  the  titles  Chattel  AIortgages,  vol.  3,  p. 
766;  Ships  and  Shipping.  As  to  agent  of  plaintiff  in  sequestration  being  liable 
for  earnings  of  tug  to  defendant  in  sequestration,  see  the  title  Principal  and 
Agent,  vol.  9,  p.  688.  As  to  plaintiff  in  sequestration  subrogated  to  other  claims 
being  liable  for  earnings  received  by  him  for  use  of  tug,  see  the  title  Sub- 
rogation. 

Definition. — A  sequestration  is  in  the  nature  of  a  deposit,  and  is  so  treatet' 
in  the  old  law,  as  well  as  in  the  civil  codes  of  France  and  Louisiana.^ 

Authority  and  Right— Power  of  Admiralty  Court  to  Sequester  Prop- 
erty.— There  is  no  statutory  authority  or  other  rule  authorizing  a  court  of 
admiralty  to   sequester  property.- 

Right  of  British  Creditors  to  Recover  Debts  Sequestered  under 
State  Law. — A  treaty  of  peace  concluded  between  the  United  States  and  Great 
Britian,  in  1783,  enabled  British  creditors  to  recover  debts  previously  owing  to 
them  by  American  citizens,  notwithstanding  a  payment  into  a  state  treasury, 
under  a  state  law  of  sequestration.^ 

Judicial  Sequestration. — Judicial  sequestration,  where,  by  a  mandate  of 
court,  the  court  officer  is  commanded  to  take  and  keep  property  in  the  posses- 
sion of  another  person  until  after  the  decision  of  a  suit,  is  authorized  in  certain 
cases  by  statute.* 

SERIOUS  PERSONAL  INJURY.— As  to  meaning  of  term  as  used  in  a  life 
insurance  policy,  see  the  title  Insurance,  vol.  7,  p.  161. 

3a.     Right    to    costs. — United    States    v.  stock  books  the  names  of  such  owners,  in- 

Keatley,  204  U.  S.  562,  51  L.  Ed.  618.  sert    those    of    the    purchasers,    and    issue 

1.  Definition. — Baldwin  v.  Black,  119  stock  certificates  to  them.  All  dividends 
U.  S.  64:5,  649,  30  L-  Ed.  530,  per  Bradley,  thereafter  from  time  to  time  declared  were 
J.,  dissenting.  paid   to   the   purchasers,  against   whom,   or 

2.  Authority  and  right  —  Admiralty  their  assignees,  and  the  company,  this  bill 
court. — Ex  parte  Phillips,  131  U.  S.,  appx.  was  filed  by  an  original  stockholder,  pray- 
clxvii,  25  L.   Ed.  780.  ing  for  a  decree  that  the  certificates  so  is- 

3.  Rights  of  British  creditor  to  recover  sued  be  cancelled  as  null  ai.J  void,  and  the 
debts  sequestered  under  the  state  laws. —  defendant  enjoined  from  selling  them. 
Ware  v.  Hylton,  3  Dall.  199,  1  L.  Ed.  568.       bringing  suits  to  effect  the  transfer  thereof, 

Georgia  act  sequestering  debts  due  Brit-  or     collect     dividends     thereon,     and     the 

ish  subjects. — The  act  of  the  state  of  Geor-  company  from  allowing  such  transfers,  is- 

gia  of  May  4,  1782,  did  not  confiscate,  but  suing    new    certificates    for    the    same,    or 

only    sequestered    debts    owing    to    British  paying  such  dividends.     The  court  decreed 

subjects;    and   the   right   to   recover    them  accordingly.      Held,   that   the   order   of   se- 

revived   at   the   peace.     Georgia  v.    Brails-  questration,   the   sale,   the   transfer  on   the 

ford,  3  Dall.  1,  1   L.  Ed.  '483.  stock  books  of  the  company,  and  the  new 

Confederate   statute  authorizing  seques-  certificates,  were  void,  giving  no  right  to 

tration    of   stocks. — Pursuant    to    a    statute  the   purchasers   or   to   their   assignees,  and 

of  the  Confederate  States,  and  to  an  order  taking    none    from    the    original    owners, 

of   the    Confederate   district   court   for   the  Dewing  v.  Perdicaries,  96  U.  S.   193,  24  L. 

district  of  South  Carolina,  certain  shares  of  Ed.  654. 

a    stock    of    a    corporation    of    that    state  4.     Judicial     sequestration. — Baldwin     v. 

were,  upon  the  ground  that  the  owners  of  Black,   119    U.    S.   643,   646,   30   L.    Ed.   530, 

them  were  alien  enemies,  sequestered  and  citing   and    quoting   the    provisions    of   the 

sold   in    1862   at   public    auction;     and   the  Louisiana  Code.     See,  also,'  the  title  RE- 

company    was   required   to    erase   from   its  CEIVERS,  ante,  p.   538. 
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SERVICE  OF  PROCESS.— See  the  title  Summons  and  Process,  and  refer- 
ences given. 

SERVICE— SERVICES.— See  the  titles  Appeal  and  Error,  vol.  1,  p.  333; 
Attachment  and  Garnishment,  vol.  2,  p.  660;  Summons  and  Process.  See, 
also,  note  1. 

SERVITUDE.— See  the  titles  Easements,  vol.  5,  p.  690;  Slavery  and  In- 
voluntary Servitude. 

SESSION.— See  the  title  Courts,  vol.  4,  p.  861.    See,  also,  In,  vol.  6,  p.  900. 


1.*  Labor  and  service. — As  to  service  as 

used  in  federal  statutes  prohibiting  impor- 
tation of  aliens  under  agreement  to  per- 
form labor  or  service,  see  the  title  CON- 
TRACT LABOR  LAW,  vol.  4,  p.  549. 

Military  service. — As  to  service  as  used 
in  a  statute  giving  extra  pay  to  officers  of 
a  certain  grade  on  being  honorably  dis- 
charged from  military  services,  see  the  title 
ARMY  AND  NAVY,  vol.  2,  p.  514,  note  97. 

As  to  service  by  a  cadet  at  the  military 
academy  or  a  chaplain  in  the  army,  being 
military  service  within  the  meaning  of  a 
statute  providing  for  longevity  pay,  see 
the  title  ARMY  AND  NAVY,  vol.  2,  p. 
504. 

In  a  statute  punishing  embezzlement  or 
larceny  of  property  of  the  United   States, 


"furnished  or  intended  for  the  militarj' 
service  thereof"  it  was  held  that  "military 
service"  meant  the  land  forces  or  the  armj'. 
Carter  v.  McClaughry,  183  U.  S.  365,  399, 
46  L.  Ed.  236.  See,  also,  the  title  ARMY 
AND  NAVY,  vol.  2,  p.  538. 

Service  of  writ  of  error. — See  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  144. 

Service  of  warrant. — The  delivery  of 
warrants  of  commitment  of  the  wardens 
of  the  penitentiary  is  not  a  service  within 
the  meaning  of  §  829  of  the  United  States 
Revised  Statutes  regulating  fees  of  United 
States  marshals.  United  States  v.  Mc- 
Mahon,  164  U.  S.  81,  87,  41  L.  Ed.  357; 
United  States  v.  Tanner,  147  U.  S.  661, 
663,  37  L.  Ed.  321.  See,  also,  the  title 
UNITED  STATES  MARSHALS. 


SET-OFF,   RECOUPMENT  AND   COUNTERCLAIM. 

r-Y   R.   C.   WAI^KER. 

By  and  against  Individuals,    1115. 

A.  Set-Uft",  1115. 

1.  Definition  and  Nature,  1115. 

2.  Origin,   1116. 

3.  Doctrine  Favored  and  Encouraged,  1116. 

4.  Legislative  Control,    1116. 

a.  In   General,    1116. 

b.  Laws   Controlling,    1116. 

(1)  State  Law  Enforced  in  Federal  Courts,   1116. 

(2)  Where  United   States  a  Party,   1116. 

5.  Subjects  of  Set-Oft"  at  Law,  1116. 

a.  In  General,  1116. 

(1)  Mutual  Obligations  in  Same  Right,  1116. 

(2)  Subsisting  Cause  of  Action,  1116. 

(3)  Damages,  1117. 

(4)  Bankruptcy  Statutes,   1117. 

b.  Requirement   of   Mutuality,    1117. 

(1)  In  General,  1117. 

(2)  Joint   and   Several   Demands,    1117. 

(3)  Effect  of  Assignment,  1117. 

(a)  In  General,   1117. 

(b)  Bonds — Sealed   Instruments,    1118. 

(c)  Negotiable  Paper,  1118. 

(4)  Claims   by   and   against   Partnership,    1118. 

(5)  Claims  by  and  against  Principal  and  Agent,   1118. 

(6)  Claims  by  and  against  Stockholders,  1118. 

(7)  Mortgagor  and  Mortgagee,  1118. 

(8)  Actions  by  and  against  Trustee,   1118. 

(9)  In  Actions  by  and  against  Receivers,  1118. 

(10)  In  Garnishment  Proceedings,  1118. 

(11)  Claims  against  Insolvent,  1118. 

c.  Dependence  on   Nature  of  Action,    1119. 

d.  Set-Off   of    Statutory   Penalty— Usury,    1119. 

e.  Set-Off    against    Taxes,    1119. 

6.  Subjects   of    Set-Off  in   Equity,    1119. 

a.  In  General,   1119. 

b.  Insolvency  or  Nonresidence,   1120. 

c.  Deduction    from   Judgment,    1121. 

d.  Laches,  1121. 

7.  Set-Off  of  Judgments,  1121. 

B.  Recoupment,   1121. 

1.  In  General,  1121. 

2.  Distinguished   from   Set-Off  and  Defense,   112L 

3.  Subjects  of  Recoupment,    1121. 

a.  In  General,  1121. 

b.  False   Representations  in   Sale  of   Realty,   1122. 

c.  Recoupment  by  Disseizor  against  Claim  for  Damages,  1123. 

d.  Notice  and  Statement  of  Claim,  1123. 

C.  Counterclaim,   1123. 

1.  In  General,   1123. 

2.  Legality  of  Demand,   1123. 

D.  Pleading  and   Practice,   1123. 

1.  Pleading,    1123. 

(1114) 
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2.  Withdrawal  of  Counterclaim,    1123. 

3.  Dismissal  of  Action  by  Plaintiff,   1123. 

4.  Dismissal  of  Counterclaim,    1124. 

5.  Evidence,  1124. 

6.  Verdict  and  Judgment,  1124. 

a.  In  General,  1124. 

b.  Verdict  and  Judgment   in   Favor  of   Defendant,    1124. 
II.   By  and  against  Government,  1124. 

A.  Set-Off    against    Government,    1124. 

1.  In   General,   1124. 

2.  Claims  Subject  to  Be  Set  Off,  1125. 

a.  In  General,  1125. 

b.  Mutuality    of    Claims,    1126. 

c.  Claims  Submitted  and  Rejected,  1126. 

d.  Negotiable  Paper,   1127. 

e.  Wrongs,  Torts  and  Unliquidated  Damages,  1127. 
f.  Assigned  Claims,   1128. 

g.  Action  on  Postmaster's  Bond,  1128. 

h.  Claim  Arising  under  Apportionment  of  Unpaid  Direct  Tax, 
1128. 

3.  Judgment    for    Excess.    1128. 

B.  Set-Off  by   Government,    1128. 

CROSS   REFERENCES. 

See  the  titles  Attachment  and  Garnishment,  vol.  2,  p.  660;  Banks  and 
Banking,  vol.  3,  p.  1;  Biels,  Notes  and  Checks,  vol.  3,  p.  257;  Conelict  of 
Law^s,  vol.  3,  p.  1020;  Costs,  vol.  4,  p.  802;  Cross  Bills,  vol.  5,  p.  133;  De- 
murrers, vol.  5,  p.  293 ;  Dismissal,  Discontinuance  and  Nonsuit,  vol.  5,  p. 
356;  Executors  and  Administrators,  vol.  6,  p.  119;  Fraud  and  Deceit,  vol. 
6,  p.  394;  Improvements,  vol.  6,  p.  896;  Limitation  oe  Actions  and  Ad- 
verse Possession,  vol.  7,  pp.  900,  914 ;  Mechanics'  Liens,  vol.  8,  p.  371 ;  Spe- 
cial Assessments  ;    Taxation  ;    Usury. 

As  to  want  or  failure  of  consideration,  see  the  titles  Bills.  Notes  and 
Checks,  vol.  3,  p.  257;  Bonds,  vol.  3,  p.  382;  Contracts,  vol.  4,  p.  552; 
Seals  and  Sealed  Instruments,  ante,  p.  1079.  As  to  right  to  recover  back 
money  paid,  see  the  title  Payment,  vol.  9,  p.  319.  As  to  recoupment  of  dam- 
ages in  collision  cases,  see  the  title  Collision,  vol.  3,  p.  937.  As  to  waiver  of 
defense  of  set-off,  see  the  title  Judgments  and  Decrees,  vol.  7,  p.  633.  See, 
also,  the  title  WaivER. 

I.    By  and  against  Individuals. 
A.  Set-Off — 1.     Definition   and   Nature. — Set-off   is   the   discharge  or   re- 
duction of  one  demand  by  an  opposite  one.^     The  term  "reconvention,"  as  used 
in  Texas  practice,  means  a  cross  demand. ^ 

1.     Definition      and      nature. — Auten     v.  362,  367,  23  L.  Ed.  483.     See  Drexel  v   Ber- 

United    States    Nat.    Bank,    174   U.    S.    125,  ney,  122  U.  S.  241,  253,  30  L.  Ed.  1219. 

140,  43  L.  Ed.  920.  The  idea   of  set-off  is   not  the   same  as 

Set   off   distinguished   from   recoupment,  payment.      It    is    the   doctrine    of   bringing 

see  post,  "Distinguished  from  Set-Off  and  into   the  presence  of  each   other  the  obli- 

Defense,"  I,  B,  2.  gations  of  A.  to  B.  and  of  B.  to  A.,  and  by 

Whether   the   suit   be   one   at   law   or   in  the  judicial  action  of  the  court  make  each 

equity,  set-off  must  be  understood  as  that  obligation  extinguish  the  other.     And  this 

right    which    exists    between    two    parties,  process  is  applicable  to  any  class  of  obli- 

each  of  whom,  under  an  independent  con-  gations  which  the  legislative  power  of  the 

tract,   owes   an   ascertained   amount   to   the  state  chooses  to  bring  within  its  operation, 

other  to  set  off  their  respective  debts  by  Blount  v.  Windley,  95  U.  S.  173,  24  L.  Ed. 

way  of   mutual   deduction,   so   that,   in   any  424. 

action    brought    for    tlie    larger    debt,    the  Doctrine  of  civil  law. — Blount  v.   Wind- 
residue  only,  after  such  deduction,  shall  be  ley,  95  U.  S.  173,  178,  24  L.  Ed.  424. 
recovered.     Scammon  v.  Kimball,  92  U.  S.  2.     Reconvention. —    "Reconvention,    as 
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2.  Origin. — It  is  a  principle  of  long  standing  in  all  systems  of  jurispru- 
dence that  one  debt  or  obligation  may  be  set-off  or  counterbalanced  against  an- 
other, so  that  while  the  obligation  of  both  is  recognized  both  are  satisfied  in  law 
and  discharged  without  the  payment  of  any  money  on  either.  This  is  an  act  of 
law  without  the  consent  of  the  party  and  against  his  will.-'  The  right  did  not  exist 
at  common  law,'*  but  is  of  statutory  creation.^  But  courts  of  equity  from  a  very- 
early  day  were  accustomed  to  grant  relief  in  that  regard  independently  as  well 
as  in  aid  of  statutes  upon  the  subject.*' 

3.  Doctrine;  Favored  and  Encouraged. — The  adjustment  of  demands  by 
counterclaim  or  set-oft'  rather  than  by  independent  suit  is  favored  and  en- 
couraged by  the  law,  to  avoid  circuity  of  action  and  injustice.'^ 

4.  Legislative  Control — a.  In  General. — When  no  rights  of  third  parties 
interfere,  the  extent  of  which  mutual  obligations  may  be  set  off  against  each 
other,  and  the  mode  of  doing  it,  are  wholly  subject  to  legislative  control.^ 

b.  Laws  Controlling — (1)  State  Lazv  Enforced  in  Federal  Courts. — See  the 
title  Courts,  vol.  4,  p.  1115. 

(2)  Where  United  States  a  Party. — A  question  of  set-off,  arising  under  the 
laws  of  the  United  States,  is  not  controlled  or  influenced  by  local  law  or  usages.* 
As  to  the  right  of  set-off  in  actions  by  and  against  the  government,  see  post, 
"Set-Off  by  and  against  Government,"  II. 

Impairment  of  Obligation  of  Contracts. — See  the  title  Impairment  of 
Obligation  of  Contracts,  vol.  6,  p.  859. 

5.  Subjects  of  Set-Off  at  Law — a.  In  General — (1)  Mutual  Obligations 
in  Same  Right. — The  general  rule  is  that  mutual  obligations  in  the  same  right 
are  proper  subjects  of  set-off. ^*^  Personal  debts  are  only  set  off  to  each  other 
or  compensated  the  one  by  the  other,  by  operation  of  law,  when  they  are  of  the 
same  personal   character. ^^ 

(2)  Subsisting  Cause  of  Action. — The  rule  is  that  a  claim,  in  order  that  it 
may  be  set  off,  must  be  a  legal  demand  constituting  a  subsisting  cause  of  action 
in  the  defendant. *2 

the    term    is    used    in    practice    in    Texas,  States   are    plaintiffs,    must   be    determined 

means    a    cross    demand,    and    the    title    of  wholly    by    the    acts    of    congress,    as    the 

'Counterclaim,'  in  the  Revised  Statutes  of  local    laws    have    no    application    in    such 

that  state,  is  referred  to  by  counsel  as  de-  cases.     Hall  v.  United  States,  91  U.  S.  559, 

scriptive    of    such    cross    action,    which    is  562,  23  L.  Ed.  446. 

more    extensive    than    set-off,    or    recoup-  10.    Sawyer   v.   Hoag,   17  Wall.  610,  622, 

ment."     Pacific   Express   Co.  v.  Malin,  132  21  L.  Ed.  731;  Gray  v.  Rollo,  18  Wall.  629, 

U.  S.  531,  537,  33  L.  Ed.  450.  630,   21   L-    Ed.   927;   Scammon   v.   Kimball. 

3.  Origin.— Blount  v.  Windley,  95  U.  S.  92  U.  S.  362,  367,  23  L.  Ed.  483;  United 
173,  24   L.  Ed.  424.  States  v.   Eckford,   6   Wall.  484,  488,   18   L. 

4.  Common  law.— United  States  v.  Eck-  Ed.  920;  Libby  v.  Hopkins,  104  U.  S.  303. 
ford,  G  Wall.  484,  18  L.  Ed.  920;     Watkins  26  L.  Ed.  769. 

V.  United  States,  9  Wall.  759,  19  L.  Ed.  820.  If,    as     between     the     plaintiff    and    the 

5.  Scott  V.  Armstrong,  146  U.  S.  499,  maker  of  the  note,  the  maker  could  not 
507,  36  L.  Ed.  1059.  use   an   account   on   its   books   as   a   set-off 

The  right  is  founded  on  the  statute  of  2  against  the  note,  the  defendants  as  guar- 
George  n,  c.  24,  §  4.  Watkins  v.  United  antors  could  not.  Andrews  v.  Congar,  131 
States,  9  Wall.  759,  19  L.  Ed.  820;  United  U.  S.,  appx.  clxxxiii,  clxxxiv,  26  L.  Ed.  90. 
States  V.  Eckford,  6  Wall.  484,  18  L.  Ed.  And  where  the  plaintiff's  account  stood 
920,  quoting  from  Stat,  of  2  Geo.  II,  c.  24,  balanced  on  the  books  of  the  maker  of 
§  4.  the    note,    the    defendants    could    not    set 

6.  Scott  V.  Armstrong,  146  U.  S.  499,  up  the  account  as  a  set-off  to  the  note, 
36  L.  Ed.  1059.  See  post,  "Subjects  of  Set-  without  showing  fraud  or  mistake  in  strik- 
Off  in  Equity,"  I,  A,  6.  ing  such  balance.     Andrews  v.  Congar,  131 

7.  North  Chicago  Rolling  Mill  Co.  v.  U.  S.,  appx.  clxxxiii,  clxxxvi,  26  L.  Ed.  90. 
St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  596,  615,  11.  Beauregard  f.  Case,  91  U.  S.  134, 
38  L.  Ed.  565,  citing  Railroad  Co.  v.  Smith,       141,   23    L.    Kd.   263. 

21  Wall.  255,  22  L.  Ed.  513.  12.  Subsisting  cause  of  action, — Ankeny 

8.  Blount  V.  Windley,  95  U.  S.  173,  24  L.  v.  Clark,  148  U.  S.  345,  37  L.  Ed.  475. 
Ed.  424.  See.    also.    North    American    Commercial 

9.  Where  United  States  a  party.— See  Co.  v.  United  States,  171  U.  S.  110,  43  L. 
the  title  COURTS,  vol.  4,  p.  1116.  Ed.    98. 

Questions  of  the  kind,  where  the  United  In    an    action    of    assumpsit    to    recover 
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(3)  Damages. — A  claim  for  unliquidated  damages  is  not  a  subject  of  set- 
oK}^  but  is  properly  to  be  inquired  into  in  a  suit  brought  for  that  purpose.^'* 
Wrongs  or  torts  done  and  any  unliquidated  damages  claimed,  have  never  been 
permitted  as  a  set-off. ^^  Unliquidated  damages  in  covenant  sounding  in  tort, 
.cannot  be  defalked  under  the  plea  of  payment.^^  An  agreement  to  perform 
certain  work,  within  a  limited  time,  under  a  certain  penalty,  is  not  to  be  con- 
strued as  liquidating  the  damages  which  the  party  is  to  pay  for  the  breach  of 
his  covenant. ^^ 

(4)  Bankruptcy  Statutes. — For  a  complete  and  exhaustive  treatment  of  the. 
right  of  set-off  and  counterclaim  vmder  the  bankruptcy  law,  see  the  title  Bank- 
ruptcy, vol.  2,  p.  922,  et  seq. 

b.  Requirement  of  Mutuality — (1)  In  General. — To  authorize  a  set-off  there 
must  be  mutual  credits  or  mutual  debts. ^^ 

(2)  Joint  and  Several  Demands. — It  seems  that  a  separate  debt  cannot  be 
set  off  against  a  joint  demand, ^^  or,  conversely,  a  joint  debt  cannot  be  set  off 
against  a  separate  demand. 2<^ 

(3)  Effect  of  Assignment — (a)  In  General. — As  to  the  operation  and  effect 
of  an  assignment  on  the  rights,  liabilities  and  defenses  of  parties,  see  the  title 
Assignments,  vol.  2,  p.  577.  And  see  the  particular  titles  throughout  this  work 
where  assignments  of  the  particular  thing  is  treated.  As  to  set-off  by  assignee  of 
claim  against  demand  of  assignee  for  benefit  of  creditors,  see  the  title  Assign- 
ments FOR  Benefit  of  Creditors,  vol.  2,  p.  624.     A  creditor  upon  an  open  ac- 


the  purchase  money  paid  for  land  which 
the  defendant  has  neglected  and  refused 
to  convey  by  any  good  and  sufficient  deed, 
as  he  had  agreed  to  do,  the  defendant 
cannot  set  up  as  an  ofifset  a  claim  for  the 
rent  of  the  land  during  the  period  of  the 
plaintiff's  possession.  Ankeny  v.  Clark, 
148  U.   S.  345,  37  L.   Ed.   475. 

Right  to  offset  interest  on  counterclaim 
held  not  to  exist. — District  of  Cohimbia 
V.  Johnson,  165  U.  S.  330,  339,  41  L.  Ed. 
734.  Act  of  Feb.  13,  1895,  construed.  See, 
also.  Pacific  Railroad  z'.  United  States,  158 
U.   S.   118,  39   L.   Ed.   918,  cited. 

Vendee  paying  vendor's  lessee  for  im- 
mediate possession  entitled  to  no  set-off. 
— Cathcart  z'.  Robinson,  5  Pet.  264,  279,  8 
L.    Ed.    120. 

13.  Unliquidated  demands. — Winchester 
V.  Hackley,  2  Cranch  342,  2  L.  Ed.  299; 
Watts  z:  Waddle,  6  Pet.  389,  402,  8  L.  Ed. 
437;  United  States  v.  Robeson,  9  Pet.  319, 
9  L.  Ed.  142;  United  States  v.  Buchanan, 
S  How.  83,  105,  12  L.  Ed.  997;  Winder  v. 
Caldwell,  14  How.  434,  443,  14  L.  Ed.  487. 
See,  also,  North  American  Commercial  Co. 
V.  United  States,  171  U.  S.  110,  136,  43 
L.    Ed.   98. 

Defendant  cannot  set  ofif  a  claim  for 
bad  debts,  made  by  the  plaintiff's  mis- 
conduct in  selling  defendant's  goods  as  a 
factor,  plaintiff  not  having  guaranteed  the 
debts.  Winchester  v.  Hackley,  2  Cranch 
342,  2   L.   Ed.  299. 

Illinois. — Connolly  v.  Union  Sewer  Pipe 
Co.,   184    U.   S.   540,   552,   46    L.    Ed.   679. 

14.  Winchester  v.  Hackley,  2  Cranch  342, 
2  L.  Ed.  299:  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  552,  46  L.   Ed.  679. 

Damages  caused  by  creation  of  mo- 
nopoly or  corporate  trust. — Sec  the  title 
MONOPOLIES  AND  CORPORATE 
TRUSTS,    vol.    8,    pp.    447,    448. 


15.  Wrong  and  torts — Damages. — ^United 
States  z'.  Buchanan,  S  How.  83,  105,  12  L. 
Ed.  997;  United  States  v.  Robeson,  9  Pet. 
319,   9   L.    Ed.   142. 

Pennsylvania  defalcation  act. — Dushane 
V.    Benedict,   120   U.    S.   630,   30   L.    Ed.   810. 

16.  Kachlin  v.  Mulhallon,  2  Dall.  237, 
1    L.    Ed.   363. 

17.  Effect  of  agreement  to  perform. — 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L. 
Ed.   384. 

In  general,  a  sum  of  money,  in  gross, 
to  be  paid  for  the  nonperformance  of  an 
agreement,  is  considered  as  a  penalty,  and 
not  as  liquidated  damages;  a  fortiori, 
when  it  is  expressly  reserved  as  a  penalty. 
Tayloe  v.  Sandiford,  7  Wheat.  13,  5  L. 
Ed.    384. 

18.  See  ante,  "Mutual  Obligations  in 
Same   Right,"   I,  A,  5,  a,   (1). 

Under  the  bankruptcy  act  there  must 
exist  mutual  debts  or  mutual  credits.  See 
the   title_  BANKRUPTCY,    vol.    2,   p.   922. 

19.  Joint  and  several  demands. — Leeds 
z'.  Marine  Ins.  Co.,  6  Wheat.  565,  569,  5 
L.  Ed.  332;  Gray  v.  Rollo,  18  Wall.  629, 
632.  21  L.  Ed.  927;  Scammon  v.  Kimball, 
92  U.  S.  362,  367,  23  L.  Ed.  483.  See 
Young  V.  Black,  7  Cranch  565,  568,  3  L. 
Ed.  440.  See  the  title  BANKRUPTCY, 
vol.  2.  p.   922. 

If  three  joint-owners  of  a  cargo  employ 
the  master  of  a  ship  to  sell  it  for  them, 
and  he  afterwards  become  interested  in 
the  share  of  one  of  the  joint-owners,  he 
cannot,  in  an  action  brought  against  him 
by  the  joint-owners,  to  recover  the  amount 
of  sale,  set  off  his  share  of  that  amount. 
Young  7A  Black,  7  Cranch  565,  3  L.  Ed.  440. 

20.  Gray  z'.  Rollo,  18  Wall.  629,  632,  21 
L.  Ed.  927;  Scammon  v.  Kimball,  92  U. 
S.  362.  367,  23  L.  Ed.  483.  See  the  title 
BANKRUPTCY,    vol.    2,    p.    923. 
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count  who  has  assigned  his' claim  to  a  third  person  with  the  debtor's  assent,  may 
maintain  an  action  at  law  in  his  own  name  against  the  debtor  on  behalf  of  the 
assignee,  but  the  debtor  is  allowed  to  set  off  his  claims  against  the  assignee.^i 

(b)  Bonds — Sealed  Instruments. — See  the  title  Bonds,  vol.  3,  pp.  417,  425. 

(c)  Negotiable  Paper. — See  the  title  Bills,  Notes  and  Checks,  vol.  3,. 
p.  308. 

(4)  Claims  bx  and  against  Partnership. — A  partnership  debt  is  not  offset  or 
compensated  by  the  indebtedness  of  the  creditor  to  one  of  the  partners.  There 
is  no  mutuality  between  the  parties. 22 

(5)  Claims  by  and  against  Principal  and  Agent. — If  an  agent,  appointed  to 
collect  a  debt,  is  "indebted  to  the  debtor,  the  latter  cannot  set  off,  against  the  debt 
due  from  him  to  the  principal,  claims  against  the  agent. ^s 

(6)  Claims  by  and  agahist  Stockholders. — See  the  title  Stocks  and  Stock- 
holders. 

(7)  Mortgagor  and  Mortgagee. — See  the  title  Mortgages  and  Deeds  of 
Trust,  vol.  8,  p.  511. 

(8)  Actions  by  and  against  Trustee. — A  trustee  cannot  set  off  against  the 
funds  held  by  him  in  that  character  his  individual  demands  against  the  grantor 
of  the  trust.--*  A  claim  against  a  trustee  for  the  wrongful  sale  of  property  under 
the  deed  of  trust  cannot  be  set  off  against  a  note  secured  by  the  deed  of  trust ; 
it  is  a  claim  against  the  trustee  individually.^^ 

(9)  In  Actions  by  and  against  Receivers. — See  the  title  Receivers,  vol.  10, 
p.  538. 

(10)  In  Garnishment  Proceedings. — See  the  title  Attachment  and  Gar- 
nishment, vol.  2,  pp.  698,  699. 

(11)  Claims  against  Insolvent. — Where  an  insolvent,  after  his  discharge,  de- 
posits goods  with  a  factor  for  sale  which  are  purchased  by  a  creditor,  in  an  ac- 


21.  Assignment — Action  in  name  of  as- 
signor.— Winchester  z'.  Hackley,  2  Cranch 
342,  2   L.   Ed.   299. 

Civil  law — Louisiana. — The  doctrine  of 
the  civil  law  extended  to  cases  in  which 
the  debtor  had  procured  an  assignment  or 
cession  of  the  debt  of  a  third  person 
against  his  creditor.  So  that  from  the 
moment  the  creditor  had  notice  of  the 
transfer,  compensation,  as  it  is  called  in 
the  civil  law,  took  place;  that  is,  the  debts 
were  extinguished  so  far  as  the  amount 
due  on  the  smaller  debt  could  rightfully 
compensate  the  larger.  Blount  v.  Wind- 
ley,  95  U.  S.  173,  178,  24  L.   Ed.  424. 

Limitation  of  doctrine. — It  is  true  that, 
where  this  power  has  been  exercised  un- 
der the  statutory  or  equity  power  of  the 
court,  it  has  been  generally,  perhaps  uni- 
versally, limited  to  cases  where  the  de- 
fendant held  the  claim  which  he  presents 
for  set-off  at  the  time  the  suit  was  brought 
in  which  he  proposes  the  set-of¥.  Blount 
V.  Windley,  95  U.  S.  173,  175,  177,  24  L. 
Ed.   424. 

But  undoubtedly  there  may  be  cases  in 
v.hich  a  claim  coming  to  the  ownership 
of  the  judgment  debtor,  even  after  the 
judgment  has  been  rendered  against  him, 
presents  a  strong  equity  to  have  it  set  off 
against  that  judgment.  In  such  cases  it 
must  be  within  the  competency  of  the 
legislative  body  so  to  extend  the  remedy 
by  set-off  as  to  embrace  them.  Blount  v. 
Windley,  95  U.   S.   173,  177,  24  L-   Ed.  424. 


22.  Beauregard  v.  Case,  91  U.  S.  134,  141, 
23    L.    Ed.   263. 

In  some  jurisdictions,  in  a  suit  by  a 
creditor  against  a  partnership,  one  of  the 
members  having  an  individual  demand 
against  the  creditor  may  by  way  of  de- 
fense or  by  exception,  as  it  is  sometimes 
termed,  offset  or  oppose  the  compensation 
of  his  demand  to  that  of  the  creditor.  But 
this  is  a  very  dift'erent  thing  from  one 
partner  attempting  to  off  set  or  oppose 
the  compensation  of  the  personal  demand 
of  his  associates  to  the  claim  of  their  com- 
mon creditor.  Beauregard  v.  Case,  91 
U.    S.    134,  141,  23   L.   Ed.  263. 

23.  Wilson  v.  Codman,  3  Cranch  193,  2 
L.  Ed.  408. 

Note  for  insurance  premium. — Where  an 
insurance  agent  effects  two  policies  of  in- 
surance on  vessels,  and  gives  his  own 
notes  for  each  premium  at  the  request  of 
the  parties  insured,  in  an  action  on  one 
of  the  policies,  brought  by  him  on  behalf 
of  his  principals,  the  insurer  may  set  off 
the  amount  of  the  note  given  for  the  pre- 
mium on  the  other  policy,  against  the 
amount  of  the  loss  sustained.  Leeds  v. 
Marine  Ins.  Co.,  6  Wheat.  565,  5  L.  Ed. 
332. 

24.  Actions  by  and  against  trustee. — 
Cook  Countv  Nat.  Bank  zi.  United  States, 
107  U.  S.  445,  452,  27  L.  Ed.  537. 

Bankruptcy.— See  the  title  BANK- 
RUPTCY, vol.  2,  pp.  922,  923. 

25.  Gormley  v.  Bunyan,  138  U.  S.  623,  34 
L.  Ed.  1086. 


SBT-OFF,   RECOUPMENT  AND   COUNTERCLAIM. 


1119 


tion  by  the  factor  for  the  price,  the  defendant  cannot  set  off  his  claim  against 
the  insolvent,  the  right  to  the  proceeds  having  vested  in  the  assignee.^*^ 

c.  Dependence  on  Nature  of^  Action. — In  general  it  may  be  said  that  a  set-off 
can  be  pleaded  only  in  an  action  ex  contractu, ^^  but  in  some  cases  the  action, 
though  in  fact  ex  delicto,  may  be  really  founded  on  a  contract  and  by  some  stat- 
utes the  defendant  may  avail  himself  of  a  set-off  therein. ^s 

d.  Set-Off  of  Statutory  Penalty — Usury. — A  statutory  penalty  for  discount- 
ing at  a  usurious  rate  of  interest  cannot  be  set  up  by  way  of  set-off  or  counter- 
claim in  an  action  upon  the  instrument  discounted. 2»  Although  in  the  absence  of 
such  a  remedy,  the  defense  might  be  made  by  way  of  set-off  or  credit  upon 
the  original  demand. ^^ 

e.  Set-Off  against  Taxes. — It  is  held  that  a  tax  debtor  who  becomes  the  owner 
of  a  part  of  the  municipal  obligation  to  meet  which  the  tax  was  assessed,  may 
set  off  such  obligation  against  the  tax.  Such  tax  and  debt  are  clearly  within  the 
doctrine  of  mutual  obligations.^^ 

6.  Subjects  oe  Set-Off  in  Equity — a.  In  General. — In  equity,  relief  is 
usually  accorded,  where,  although  there  are  mutual  and  independent  debts,  yet 
there  is  a  mutual  credit  between  the  parties,  founded,  at  the  time,  upon  the  ex- 
istence of  some  debts  due  by  the  crediting  party  to  the  other.32     It  is  clear  that 


26.  Insolvency. — Boinod  v.  Pelosi,  2 
Dall.  43,   i   L.   Ed.   281. 

The  assignee  of  a  bond  given  by  an  in- 
solvent, who  obtained  his  discharge  after 
the  bond  became  due,  may  set  off  the  bond 
against  the  price  of  goods  purchased  by 
him  of  the  obligor,  althought  the  latter 
had  no  notice  of  the  assignment  at  the 
time  of  the  purchase.  Primer  v.  Kuhn,  1 
Dall.  452,  1  L.  Ed.  219,  reversing  Kuhn  v. 
Trimer,   1   Dall.   225,   1   L.    Ed.   111. 

27.  Clement  v.  Field,  147  U.  S.  467,  474, 
37  L.  Ed.  244. 

28.  Clement  v.  Field,  147  U.  S.  467,  475, 
37  L.  Ed.  244.  So  held  with  reference  to 
the  Kansas  statute. 

29.  Statutory  penalty. — Barnet  v.  Na- 
tional Bank,  98  U.  S.  555,  25  L.  Bd.  212; 
Haseltine  v.  Central  Bank,  No.  2, 183  U.  S. 
132,  136,  46  L.  Ed.  118;  Driesbach  v.  Na- 
tional Bank,  104  U.  S.  52,  26  L.  Ed.  658; 
Walsh  V.  Mayer,  111  U.  S.  31,  37,  28  L.  Ed. 
338.  See  Stephens  v.  Monongahela  Bank, 
111  U.  S.  197,  199,  28  L.  Ed.  399;  Carter  v. 
Carusi,  112  U.  S.  478,  483,  28  L.  Ed.  820; 
Cook  V.  Lillo,  103  U.  S.  792,  26  L.  Ed.  460; 
McBroom  v.  Scottish,  etc.,  Jns.  Co.,  153  U. 
S.  318,  331,  38  L.  Ed.  729;  Brown  v.  Marion 
Nat.  Bank,  169  U.  S.  416,  419,  42  L.  Ed. 
801. 

In  a  suit  by  a  national  bank  against  all 
the  parties  to  a  bill  of  exchange  dis- 
counted by  it,  to  recover  the  amount 
thereof,  the  assignees  of  the  acceptor — the 
latter  having  made  an  assignment  for-  the 
benefit  of  his  creditors — cannot,  having 
intervened  as  parties,  set  up  by  way  of 
counterclaim  or  set-off  that  the  bank,  in 
discounting  a  series  of  bills  of  their 
assignor,  the  proceeds  of  which  it  used 
to  pay  other  bills,  knowingly  took  and  was 
paid  a  greater  rate  of  interest  than  that 
allowed  by  law.  Barnet  v.  National  Bank, 
98  U.  S.  555,  25  L.   Ed.  212. 

Uusury  paid  in  cash  upon  renewal  andl 
consolidation  of  notes. — Haseltine  -a.  Cen- 


tral Bank,  No.  2,  183  U.  S.  132,  46  L.  Ed. 
118. 

"The  case  of  Driesbach  v.  National  Bank, 
104  U.  S.  52,  26  h.  Ed.  658,  was  a  like  suit 
by  a  bank  upon  a  note,  upon  several  re- 
newals of  which  usurious  interest  had 
been  paid.  It  was  said  that,  as  the  claim 
was  not  for  interest  stipulated  for  and  in- 
cluded in  the  note  sued  on,  but  for  the  ap- 
plication of  what  had  been  actually  paid 
as  interest  to  the  discharge  of  principal, 
there  could  be  no  set-off  against  the  face 
of  the  notes."  Haseltine  v.  Central  Bank, 
No.  1,  183  U.  S.  130,  136,  46  L.  Ed.  117. 

"In  Stephens  v.  Monongahela  Bank,  111 
U.  S.  197,  28  L.  Ed.  399— a  similar  case 
of  interest  actually  paid — the  averments 
of  the  defense  were  made  under  the  first 
clause  of  the  section;  that  'the  bank  know- 
ingly took,  received  and  charged'  usurious 
interest,  but  as  it  elsewhere  appeared  that 
the  interest  stipulated  had  not  been  in- 
cluded in  the  note,  but  that  interest  had 
been  acually  paid  at  the  time  of  the  dis- 
count and  renewals,  which  it  was  sought 
to  apply  to  the  discharge  of  the  principal, 
the  defense  was  held  insufficient."  Hasel- 
tine V.  Central  Bank,  No.  2,  183  U.  S.  132, 
137,  46  L.   Ed.   118. 

30.  Tucker  v.  Alexandroff,  183  U.  S.  424 
436,  46  L.  Ed.  264,  citing  Barnet  v.  Na- 
tional Bank,  98  U.  S.  555,  25  L.  Ed.  212; 
Driesbach  v.  National  Bank,  104  U.  S.  52, 
26  L.  Ed.  6,58;  Stephens  v.  Monongahela 
Bank,  111  U.  S.  197,  28  L.  Ed.  399;  Hasel- 
tine V.  Central  Bank,  No.  1,  183  U.  S.  130 
46   L.    Ed.    117. 

31.  Set-off  against  taxes.  —  Ann-  v. 
Shelby  County  Taxing  District,  114  U  S. 
387,  392,  29  L.  Ed.  172.  See  Virginia 
Coupon  Cases,  114  U.  S.  269,  270  29  U  Ed 
185.     See,  generally,  the  title  TAXATION. 

32.  Scott  V.  Armstrong,  146  U.  S  499 
507,  ;!6  L.  Ed.  1059:  Autcn  v.  United  States 
Nat.  Bank,  174  U.  S.  125,  148,  43  L.  Ed   920 
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equity  does  not  act  upon  the  subject  of  set-off  in  respect  to  distinct  and  uncon- 
nected debts  unless  some  other  pecuHar  equity  has  intervened,  calHng  for  re- 
Hef.^^  But  such  special  circumstances  may  occur,  creating  an  equity,  which 
will  justify  even  such  an  interposition.^-*  Indeed,  it  may  be  generally  stated 
that  z  joint  debt  may,  in  equity,  be  set  off  against  a  separate  debt,  where  there 
is  a  clear  series  of  transactions,  establishing  that  there  was  a  joint  credit  given 
on  account  of  the  separate  debt.^^  All  cases  in  which  a  court  of  equity  will 
deviate  from  the  strict  rule  of  mutuality,  allowing  a  set-off,  are  based  on  the 
idea  that  the  justice  of  the  particular  case  requires  it,  and  that  injustice  would 
result  from  refusing  it.^" 

b.  Insolvency  or  Nonresidcnce. — By  the  decided  weight  of  authority  it  is  set- 
tled that  the  insolvency  of  the  party  against  whom  the  set-off  is  claimed  is  a 
sufficient   ground    for   equitable   interference.^"      Obviously   this   right   of   set-off 


33.  Dade  v.  Irwin,  2  How.  383,  11  L.  Ed. 
308;  Scott  V.  Armstrong,  146  U.  S.  499, 
507,  36  L.   Ed.   1059. 

As,  for  example,  in  cases  where  there 
has  been  a  mutual  credit  given  by  each 
upon  the  footing  of  the  debt  of  the  other 
so  that  a  just  presumption  arises  that  the 
one  is  understood  by  the  parties  to  go  in 
liquidation  or  set-off  of  the  other.  Dade 
V.  Irwin,  2  How,  383,  11  L.  Ed.  308;  Scott 
V.  Armstrong,  146  U.  S.  499,  507,  36  L.  Ed. 
1059. 

Courts  of  equity,  following  the  law, 
will  not  allow  a  set-off  of  a  joint  debt 
against  a  separate  debt,  or,  conversely,  of 
a  separate  debt  against  a  joint  debt;  or,  to 
state  the  proposition  more  generally,  they 
will  not  allow  a  set-off  of  debts  accruing 
in  different  rights.  Gray  v.  Rollo,  18  Wall. 
629,  632.  21  L.  Ed.  927;  Scammon  v.  Kim- 
ball, 92  U.  S.  362,  367,  23  L.  Ed.  483; 
Drexel  v.  Berney,  122  U.  S.  241,  254,  30  L. 
Ed.  1219. 

34.  Special  circumstances.  —  Gray  v. 
Rollo,  18  Wall.  629.  632,  21  L.  Ed.  927; 
Drexel  v.  Berney,  122  U.  S.  241,  253,  30  L. 
Ed.  1219;  Scott  V.  Armstrong.  146  U.  S. 
499,  507,  36  L.  Ed.  1059;  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  125,  148,  43  L. 
Ed.  920;  Scammon  v.  Kimball,  92  U.  S.  362, 
367.  23  L.  Ed.  483. 

Cross  demands  and  counterclaims, 
whether  arising  out  of  the  same  or  wholly 
disconnected  transactions,  and  whether 
liquidated  or  unliquidated,  may  be  en- 
forced by  way  of  set-off  whenever  the 
circumstances  are  such  as  to  warrant  the 
interference  of  equity  to  prevent  wrong 
and  injustice.  North  Chicago  Rolling  Mill 
Co.  V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S. 
596,  615.  38  L.  Ed.  565. 

If  a  joint  creditor  fraudulently  conducts 
himself  in  relation  to  the  separate  prop- 
erty of  one  of  the  debtors,  and  misapplies 
it,  so  that  the  latter  is  drawn  in  to  act  dif- 
ferently from  what  he  would  if  he  knew 
the  facts,  that  will  constitute,  in  a  case 
of  bankruptcy,  a  sufficient  equity  for  a  set- 
off of  the  separate  debt  created  by  such 
misapplication  against  the  joint  debt. 
Gray  v.  Rollo,  18  Wall.  629,  632,  21  L.  Ed. 
S27. 

If  one  of  the  joint  debtors  is  only  a 
surety  for  the  other,  he  may,  in  equity,  set 


off  the  separate  debt  due  to  his  principal 
from  the  creditor;  for  in  such  a  case  the 
joint  debt  is  nothing  more  than  a  security 
for  the  separate  debt  of  the  principal;  and, 
upon  equitable  considerations,  a  creditor 
who  has  a  joint  security  for  a  separate 
debt,  cannot  resort  to  that  security  with- 
out allowing  what  he  has  received  on  the 
separate  accouijt  for  which  the  other  was 
a  security.  Gray  v.  Rollo,  18  Wall.  629, 
633.  21  L.  Ed.  927. 

It  is  well  established  that  equity  will  en- 
tertain jurisdiction  and  afford  relief 
against  the  collection  of  a  judgment  where 
in  justice  and  good  conscience  it  ought 
not  to  be  enforced,  as  where  there  is  a 
meritorious,  equitable  defense  thereto, 
which  could  not  have  been  set  up  at  law, 
or  which  the  party  was,  without  fault  or 
negligewce.  prevented  from  interposing. 
North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore,  etc.,  Co.,  152  U.  S.  596,  615,  38 
L.  Ed.  565. 

Illustrations  of  these  general  principles 
are  found  in  the  cases  of  Leeds  v.  Marine 
Ins.  Co!,  6  Wheat.  565,  5  L.  Ed.  332;  Scam- 
mon V.  Kimball,  92  U.  S.  362,  23  L.  Ed. 
483;  Crim  v.  Handlev,  94  U.  S.  652,  24  L. 
Ed.  216;  Ertbry  v.  Palmer,  107  U.  S.  3,  27 
L.  Ed.  346;  Knox  County  v.  Harshman,  133 
U.  S.  152,  33  L.  Ed.  586;  Marshall  z. 
Holmes,  141  U.  S.  589.  35  L.  Ed.  870; 
North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore,  etc.,  Co.,  152  U.  S.  596,  615,  38 
L.    Ed.    565. 

35.  Joint  and  several  demands. — Gray  v. 
Rollo.  18  Wall.  629,  633,  21  L.  Ed.  927; 
Drexel  v.  Berney,  122  U.  S.  241,  254,  30  L. 
Ed.   1219. 

36.  Gray  v.  Rollo,  18  Wall.  629,  633,  21 
L.  Ed.  927.  See  Drexel  v.  Berney,  122 
U.  S.  241.  254.  30  L.   Ed.  1219. 

37.  Insolvency  or  nonresidcnce. — North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore, 
etc.,  Co.,  152  U.  S.  596,  616,  38  L.  Ed.  565; 
Leeds  v.  Marine  Ins.  Co.,  6  Wheat.  565,  5 
L.  Ed.  332;  Schuler  v.  Israel,  120  U.  S. 
506,  30   L.   Ed.   707. 

In  Carr  v.  Hamilton.  129  U.  S.  252,  262, 
32  L.  Ed.  669,  it  was  decided  that,  when  a 
life  insurance  company  becomes  insolvent 
and  goes  into  liquidation,  the  amount  due 
on  an  endowment  policy,  payable  in  any 
event  at  a  fixed  time,  may,  in  settling  the 
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is  to  be  governed  by  the  state  of  things  existing  at  the  moment  of  insolvency 
and  not  by  conditions  thereafter  existing.-"^^  In  addition  to  insolvency,  it  is  held 
by  many  well-considered  decisions,  including  those  of  Illinois,  that  the  nonresi- 
dence  of  the  party  whom  the  set-ofif  is  asserted  is  good  ground  for  equitable 
relief/^9 

c.  Deduction  from  Judgment. — Where  a  party  properly  entitled  to  a  set-ofif 
was  defeated  therein,  by  an  injunction,  equity  will  compel  the  judgment  creditor 
to  allow  the  amount  to  be  deducted  from  the  judgment.'* ^ 

d.  Laches. — Equity  will  not  interfere  where  the  set-ofif  claimed  is  old  and 
stale,  with  regard  to  which  the  complainant  has  observed  a  long  silence  and  where 
the  correctness  of  the  set-ofif  is  a  matter  of  grave  doubt.^^ 

7.  Set-Opf  oe  Judgments. — The  courts  of  common  law  have  long  established 
the  principle  of  set-ofif  as  applicable  to  mutual  judgments  in  the  same  court.-*^ 

B.  Recoupment — 1.  In  General. — In  order  to  prevent  a  multiplicity  of 
suits,  the  court  permits  defendant  to  recoup  certain  demands  or  claims.'*^ 

2.  Distinguished  from  Set-Off  and  Defense. — Recoupment  is  distin- 
guished from  set-ofif  in  that  recoupment  must  arise  out  of  the  same  transaction 
or  relate  to  the  same  subject  matter.'*'*  But  even  at  common  law,  since  the  doc- 
trine has  developed,  a  demand  in  recoupment  is  recognized  as  a  cross  demand 
as  distinguished  from  a  defense.'*^ 

3.  Subjects  of  Recoupment — a.  In  General. — A  total  or  partial  failure  of 
consideration,  acts  of  nonfeasance  or  misfeasance,  immediately  connected  with 
the  cause  of  action  or  any  equitable  defense  arising  out  of  the  same  transaction, 
may  be  given  in  evidence  in  mitigation  of  damages,  or  recouped;^''    not  strictly 


company's  affairs,  be  set  ofif  against  the 
amount  due  on  a  mortgage  deed  from  the 
holder  of  the  policy  to  the  company  by 
way  of  compensation. 

In  the  case  of  Scammon  v.  Kimball,  92 
U.  S.  362,  23  L.  Ed.  483,  it  was  held  that  a 
bank,  having  insurance  in  a  company 
which  was  rendered  insolvent  by  fire,  had 
a  right  to  set  off  the  amount  of  his  insur- 
ance or  property  consumed  against  money 
of  the  company  in  his  hands  on  deposit, 
although  the  insurance  was  not  a  debt  due 
at  the  time  of  the  insolvency. 

The  ordinary  rule  is  that  where  the  mu- 
tual obligations  have  grown  out  of  the 
same  transaction,  insolvency  on  the  one 
hand  justifies  the  set-off  of  the  debt  upon 
the  other.  Scott  v.  Armstrong,  146  U.  S. 
499,  507,  36  L.   Ed.   1059. 

In  Schuler  v.  Israel,  120  U.  S.  506,  510, 
30_  L.  Ed.  707,  it  was  said  by  Mr.  Justice 
Miller,  speaking  for  the  court,  that,  "While 
it  may  be  true  that  in  a  suit  brought  by 
Israel  against  the  bank  it  could  in  an  ordi- 
nary action  at  law  only  make  plea  of  set- 
off of  so  much  of  Israel's  debt  to  the  bank 
as  was  then  due,  it  could,  by  filing  a  bill 
in  chancery  in  such  case,  alleging  Israel's 
insolvency,  and  that,  if  it  was  compelled 
to  pay  its  own  debt  to  Israel,  the  debt 
which  Israel  owed  it  but  which  was  not 
due  would  be  lost,  be  relieved  by  a  proper 
decree  in  equity;  and  as  a  garnishee  is 
only  compelled  to  be  responsible  for  that 
which,  both  in  law  and  equity,  ought  to 
have  gone  to  pay  the  principal  defendant 
in  the  main  suit,  he  can  set  up  all  the  de- 
fences in  this  proceeding  which  he  would 
have  in  either  a  court  of  law  or  a  court  of 
equity."     The  proposition  is  supported  by 
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sound  principle  and  authority,  and  the  de- 
cisions are  in  full  accord  therewith.  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore, 
etc.,  Co.,  152  U.  S.  596,  616,  38  L.  Ed.  565. 
Set-off  allowed  debtor  of  insolvent  bank 
against  indebtedness  subsequently  coming 
due.— Scott  V.  Armstrong,  146  U.  S.  499,  36 
L.  Ed.  1059.  See  Auten  v.  United  States 
Nat.  Bank,  174  U.  S.  125,  148,  43  L.  Ed.  920. 

38.  Circumstances  governing. — Yardley 
V.  Philler,  167  U.  S.  344,  360,  42  L.  Ed.  192. 

Clearing  house  credit  arising  after  an- 
nouncement of  insolvency. — Yardley  v. 
Philler.  167  U.  S.  344,  42  L.   Ed.  192. 

39.  Nonresidence. — North  Chicago  Rol- 
ling Mill  Co.  V.  St.  Louis  Ore,  etc.,  Co., 
152  U.   S.   596,   616,  38   L.   Ed.   565. 

40.  Leeds  v.  Marine  Ins.  Co.,  6  Wheat. 
565,  5  L.   Ed.  332. 

41.  Dade  v.  Irwin,  2  How.  383,  11  L.  Ed. 
308.  See,  generally,  the  title  LACHES, 
vol.  7,  p.  790. 

42.  Blount  V.  Windley,  95  U.  S.  173,  176, 
24  L.  Ed.  424. 

43.  Farrar  v.  Churchill,  135  U.  S.  609, 
615,  34   L.   Ed.   246. 

44.  Merchants,  etc.,  Light  Co.  v.  Clow 
&  Sons,  204  U.  S.  286,  289,  51  L.  Ed.  488. 

45.  Merchants,  etc..  Light  Co.  v.  Clow 
&  Sons,  204  U.  S.  286,  289,  290,  51  L.  Ed. 
488. 

46.  Winder  v.  Caldwell,  14  How.  434, 
443,  14  L.  Ed.  487;  Dushane  v.  Benedict, 
120  U.  S.  630,  30  L.  Ed.  810;  Railroad  Co. 
V.  Smith,  21  Wall.  255.  261,  22  L.  Ed.  513. 
See  Farrar  v.  Churchill,  135  U.  S.  609,  34 
L.   Ed.  246. 

Where  the  contract  between  the  owner 
and  the  builder  (who  was  also  the  carpen- 
ter), stipulated  for  a  forfeiture  per  diem  in 
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by  the  way  of  defalcation  or  set-off  but  for  the  purpose  of  defeating  plaintiff's  ac- 
tion in  whole  or  in  part  and  to  avoid  circuity  of  action.-^"  In  an  action  for  the 
price  of  goods  sold,  or  of  work  done,  the  defendant  may  set  up  a  breach  of  war- 
ranty or  a  false  representation  as  to  the  goods,  or  a  defective  performance  of 
the  work,  by  way  of  recoupment  of  the  sum  that  the  plaintiff  may  recover.^s 

Contract  for  Personal  Services. — Where  plaintiff  contracts  to  perform 
certain  work  and  brings  suit  upon  the  contract  or  in  indebitatus  assumpsit,  the 
defendant  may  recoup  for  damages  sustained  by  plaintiff's  deviations  from  the 
contract,  not  induced  by  himself,  both  as  to  the  manner  and  time  of  per- 
formance.^^ 

b.  False  Representations  in  Sale  of  Realty. — The  vendee  of  realty  may  recoup 
damages  resulting  from  the  false  and  fraudulent  representations  as  to  the  land.^o 


case  the  carpenter  should  delay  the  work, 
the  court  below  ought  to  have  allowed 
evidence  of  such  delay  to  be  given  to  the 
jury  by  the  defendant,  under  a  notice  of 
set-off,  and  also  evidence  that  the  work 
and  materials  found  and  provided  upon 
and  for  the  building,  were  defective  in 
quality  and  character,  and  far  inferior  in 
value  to  what  the  contract  and  specifica- 
tion called  for.  Winder  v.  Caldwell,  14 
How.  434,  14  L.   Ed.  487. 

An  example  of  the  modification  of  the 
common-law  rule  that  a  party,  in  an  action 
on  a  contract,  may  not  defend  himself  by 
setting  up  a  partial  failure  of  consideration, 
or  the  nonfulfillment  of  the  contract,  or 
of  a  warranty,  but  must  seek  redress  on 
a  cross  action,  may  be  perceived  in  the 
permission  given  in  cases  where  a  recovery 
is  sought  upon  the  principle  of  quantum 
meruit,  to  set  up  as  a  defense  that  the 
plaintiff  has  unfairly,  or  injuriously,  or  fm- 
perfectly  fulfilled  his  obligations  towards 
the  defendant,  and  that  he  should  in  such 
cases  recover  so  far  only  as  he  could  prove 
a  meritorious  performance.  Withers  v. 
Greene,  9  How.  213,  214,  13  L.  Ed.  109. 

By  the  law  of  Michigan  damages 
whether  litigated  or  not,  claimed  by  a 
defendant  as  arising  out  of  the  contract 
or  transaction  upon  which  an  action  is 
brought,  may  be  set  up  by  way  of  recoup- 
ment, and  if  found  to  exceed  plaintiff's 
demand,  judgment  may  be  rendered  for 
the  balance.  Lumber  Co.  v.  Buchtel,  101 
U.  S.  633,  635,  25  L.   Ed.  1072. 

As  to  right  of  principal  to  recoup  dam- 
ages for  breach  of  contract  in  an  action  bv 
af^cnt  for  reimbursement  for  money  had 
and  received  under  the  contract,  see  the 
title  PRINCIPAL  AND  AGENT,  vol.  9, 
p.  678. 

47.  Winder  v.  Caldwell,  14  How.  434, 
443,  14  L.  Ed.  487.  See  Dushane  v.  Bene- 
dict, 120  U.  S.  630,  30  L.  Ed.  810,  constru- 
ing Penn.  Stat. 

"Without  noticing  the  numerous  cases 
on  this  subiect,  it  is  sufficient  to  say  that 
the  cases  of  Withers  v.  Greene,  9  How. 
213,  214,  13  L.  Ed.  109,  and  Van 
iiuren  v.  Digges,  11  How.  461,  13  L.  Ed. 
771,  decided  in  this  court,  are  conclusive 
of  'the  question."  (See  notes  to  cases.) 
Winder  v.  Caldwell,  14  How.  434,  443,  14 
L.  Ed.  487. 


48.  Dushane  z'.   Benedict,  120  U.   S.   630, 
637,  30  L.   Ed.  810.     See  Clement  v.  Field, 
147  U.  S.  467,  37  L.  Ed.  244,  for  construe-  • 
tion   of    Kansas   statute   with   reference   to 
action  of  replevin. 

In  Pennsylvania,  under  an  act  in  force 
since  1705,  1  Dall.  Laws  of  Penn.  65;  1 
Preod.  Dig.  (11th  Ed.)  603,  604,  in  an  ac- 
tion of  assumpsit  for  goods  sold  and  deliv- 
ered the  defendant  may  set  up  any  matter 
of  contract,  by  way  of  counterclaim,  not 
only  to  defeat  plaintiff's  action,  in  whole 
or  in  part,  but  also,  if  defendant  proves 
that  plaintiff  owes  him  more  than  he  owes 
plaintiff,  for  the  purpose  of  recovering  the 
excess  against  the  plaintiff.  But  no  mere 
matter  of  tort  can  be  availed  of  by  defend- 
ant under  the  statute.  Dushane  v.  Bene- 
dict, 120  U.  S.  630,  30  L.  Ed.  810. 

In  England,  this  is  only  allowed  so  far 
as  it  affects  the  value  of  the  goods  sold, 
or  of  the  work  done.  But  in  the  United 
States  the  courts,  in  order  to  avoid  cir- 
cuity of  action,  have  gone  further,  and 
have  allowed  the  defendant  to  recoup 
damages  suffered  by  him  from  any  fraud, 
breach  of  warranty,  or  negligence,  of  the 
plaintiff,  growing  out  of  and  relating  to 
the  transaction  in  question.  Dushane  V. 
Benedict,  120  U.  S.  630,  637,  30  L.  Ed.  810. 

49.  Dermott  v.  Jones,  2  Wall.  1,  17  L. 
Ed.  702;  Railroad  Co.  t'.  Smith,  21  Wall. 
255,  22  L.  Ed.  513;  Benjamin  v.  Hillard,  23 
How.  149,  16  L.  Ed.  518;  Marsh  v.  Mc- 
Pherson,  105  U.  S.  709,  26  L.  Ed.  1139; 
Stillwell,  etc.,  Mfg.  Co.  v.  Phelps,  130  U.  S. 
520,  527,  32  L.  Ed.  1035. 

In  an  action  of  assumpsit  to  recover 
money  for  work  done  and  materials  fur- 
nished on  a  building  contract  after  the 
time  specified  in  the  special  contract  has 
expired,  the  defendant  may  recoup  dam- 
ages sustained  from  the  imperfect  execu- 
tion of  the  work.  Dermott  v.  Jones,  23 
How.  220,  16  L.  Ed.  442. 

Where  a  contractor  sues  upon  a  building 
contract  any  equitable  defense  arising  out 
of  the  same  transaction  such  as  delay  con- 
trary to  the  contract,  or  defective  material 
and  workmanship,  may  be  given  in 
evidence  in  mitigation  of  damages  or  re- 
couped. Van  Buren  v.  Digges,  11  How. 
461,   13  L.   Ed.  771. 

50.  False  representations  in  sale  of 
realty.— Farrar  7'.  Churchill,  135  U.  S.  609, 
615,  34  L.   Ed.  246. 
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c.  Recoupment  by  Disseizor  against  Claim  for  Damages. — A  recoupment  will 
be  allowed  a  disseizor,  who  is  a  bona  fide  occupant  of  the  lands,  for  improve- 
ments made  by  him  upon  it,  against  plaintiff's  claim  for  damages.'^ ^ 

d.  Notice  and  Statement  of  Claim. — In  an  action  of  indebitatus  assumpsit, 
where  a  claim  for  recoupment  for  loss  sustained  by  reason  of  olaintifif's  negli- 
gence, a  definite  statement  of  the  claim  must  be  filed,  with  notice  of  it  to  the 
plaintiff  sufficiently  in  time  before  trial  to  enable  the  latter  to  meet  the  claim 
with  proof  on  his  side.°- 

C.  Counterclaim — 1.  In  General. — A  claim  to  be  good  as  a  counterclaim 
should  constitute  a  good  cause  of  action  against  the  plaintiff  in  behalf  of  the 
defendant.  It  should  be  a  claim  upon  which  a  separate  action  will  lie  and  upon 
which  judgment  could  be  rendered  in  behalf  of  the  present  defendant. ^^  The 
damages  claimed  need  not  be  liquidated.^'*  The  recovery  by  the  defendant,  if 
successful  on  a  cross  action  or  counterclaim  based  upon  injury  caused  by  plain- 
tiff's negligence,  would  have  been  confined  to  the  natural  and  proximate  conse- 
quences of  the  act  complained  of.^^ 

Pennsylvania  Defalcation  Act. — See  ante,  "Damages,"  I,  A,  5,  a,  (3). 

2.  Legality  of  Demand. — The  counterclaim  is  to  be  tested  by  the  same  rule 
as  if  it  had  been  the  basis  of  an  independent  action,  and  the  question  is  whether 
under  any  circumstances  the  defendant  should  have  been  allowed  upon  the  plead- 
ings and  evidence  to  recover  a  judgment  thereon. 5*^ 

D.  Pleading  and  Practice — 1.  Pleading. — A  counterclaim  is  unavailable 
unless  set  up  by  defendant  in  his  pleading.^''' 

2.  Withdrawal  oe  Counterclaim. — In  Ohio  the  court  may  at  any  time  be- 
fore the  final  submission  of  the  cause  allow  a  counterclaim  set  up  in  the  answer 
to  be  withdrawn,  and  on  motion  of  either  party  an  action  on  the  same  shall  be 
docketed  and  proceeded  in  as  in  like  cases  after  process  served.-'^*^ 

3.  Dismissal  of  Action   by   Plaintiff. — A  counterclaim   under   the   Ohio 


51.  Green  v.  Biddle,  8  Wheat.  1,  5  L.  Ed. 
547;  Dermott  v.  Jones,  23  How.  220,  16  L. 
Ed.  442. 

52.  Dermott  v.  Jones,  23  How.  220,  16 
L.  Ed.  442. 

53.  Pacific  Express  Co.  v.  Alalin,  132 
U.  S.  .531,  33  L.  Ed.  450. 

Tested  by  same  rules  as  independent  ac- 
tion.— Higgins  V.  McCrea,  116  U.  S.  671, 
29  L.  Ed.  "764.  See  Sturm  v.  Boker,  150 
U.  S.  312,  334,  37  L-  Ed.  1093.  See,  gen- 
erally, the  title  ILLEGAL  CONTRACTS, 
vol.    6,   p.   737. 

Money  held  not  paid  under  mistake  of 
fact  not  subject  of  counterclaim. — Ship- 
man  V.  District  of  CoUimbia,  119  U.  S. 
148,  30  L.  Ed.  337. 

Carrier's  intev^st  in  insurance  on  goods. 
— By  the  terms  of  a  stipuhition  the  plain- 
tiffs were  not  compelled  to  insure  for  the 
benefit  of  the  carriers,  but  if  they  had  in- 
surance at  the  time  of  the  loss,  which  they 
could  make  available  to  the  carrier,  or 
which,  before  bringing  suit  against  the 
company,  they  had  collected,  without  con- 
dition and  wrongfully  refuse  to  allow  the 
carrier  the  benefit  of  the  insurance,  a 
counterclaim  might  be  sustained,  but  not 
otherwise.  Inman  v.  South  Carolina  R. 
Co      129  U.   S.    128,   140,   32   L.    Ed.   012. 

54.  Clement  v.  I'icld,  147  U.  S.  467,  37  L. 
Ed.  244. 

55.  Natural  and  proximate  consequences. 
— Pacific  Express  Co.  v.  Malin,  132  U.  S. 
531,  538,  33   L-   Ed.   450. 


56.  Legality  of  demand. — Higgins  :•.  Mc- 
Crea,  116  U.  S.  671,  684,  29  L.   Ed.  764. 

The  cross  action  of  the  defendant  could 
not  have  been  maintained,  where  the  money 
t\'as  advanced  to  carry  on  a  gambling  trans- 
action, and  was  used  in  such  gambling 
transactions,  if,  by  the  statutes  where  the 
contracts  were  made,  they  were  treated 
as  gaming  contracts  and  declared  illegal 
and  void,  and  the  making  of  them  a  crimi- 
nal offense.  Higgins  v.  McCrea,  116  U.  S. 
671,  684,  29  L.  Ed.  764,  citing  Armstrong 
V.  Toler,  11  Wheat.  258,  6  L.  Ed.  468; 
Brown  v.  Tarkington,  3  Wall.  377,  18  L. 
Ed.  255;  Davidson  v.  Lanier,  4  Wall.  447, 
18  L.  Ed.  377;  Hanauer  v.  Doane,  12  Wall. 
342,  20  L.  Ed.  439. 

The  court  is  bound  to  take  judicial 
notice  of  the  fact  that  the  dealings  recited 
in  the  counterclaim  are  forl)idden  by  law, 
and  of  its  own  motion  should  direct  a  ver- 
dict against  the  defendant  thereon.  And 
if  defendant  avers  that  the  counterclaim 
is  founded  upon  a  transaction  which  the 
law  forbids  and  makes  a  crime,  it  cannot 
be  maintained,  even  if  plaintiff,  in  setting 
forth  his  cause  of  action  founded  on  the 
same  thing,  avers  the  transaction  to  be 
legal.  Higgins  v.  McCrea,  116  U.  S.  671, 
29  L.  Ed.  764. 

57.  McGowan  v.  American  Pressed  Tan 
Bark  Co..  121  U.  S.  575,  30  L.  Ed.  1027. 

58.  Withdrawal  of  counterclaim. — Hig- 
gins V.  McCrea,  116  U.  S.  671,  6S4,  29  L. 
Ed.   704. 
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code  is  regarded  as  a  cross  action.  When  it  has  been  set  up  in  an  answer  the 
plaintifif  will  not  be  allowed  to  dismiss  his  suit  without  the  defendant's  consent, 
and  it  must  state  facts  recognized  by  courts  of  law  or  equity  as  constituting  a 
cause  of  action.  If  a  plaintiff  dismiss  his  action  against  the  defendant,  or  fail 
to  appear,  that  will  not  prevent  the  .defendant  from  prosecuting  the  counter- 
claim set  up  in  the  suit  to  final  judgment  against  the  plaintiff.'^^  Under  Illinois 
statute,  after  a  cross  claim  is  set  up,  the  plaintiff"  is  not  permitted  to  dismiss  the 
suit  without  the  consent  of  the  defendant  or  leave  of  court  granted  for  cause 
shown.^*^ 

4.  DiSMissAi^  OF  Counterclaim. — Inasmuch  as  the  verdict  and  judgment 
determined  that  defendant  had  been  guilty  of  negligence  and  that  plaintiff  had 
not,  it  may  be  assumed  that  defendant  suffered  no  injury  from  the  court  sustain- 
ing an  exception  to  his  counterclaim  founded  upon  the  plaintiff's  negligence.^ ^ 

5.  Evidence. — A  rule  of  court  governing  the  pleadings  and  practice  in  ]\Iichi- 
gan,  where  a  defendant  insists  on  a  claim  by  way  of  set-off,  founded  on  a  writ- 
ten instrument,  that  he  cannot  "be  put  to  the  proof  of  the  execution  of  the  in- 
strument or  the  handwriting"  of  the  opposite  party,  unless  an  affidavit  is  filed 
"denying  the  same,"  refers  only  to  proof  of  the  genuineness  of  a  seal  or  of  hand- 
writing, and  does  not  refer  to  any  matter  which  goes  to  show  the  invalidity  other- 
wise of  an  instrument.*^- 

6.  Verdict  and  Judgment — a.  In  Genera]. — According  to  the  practice  in 
Pennsylvania,  where  a  defendant  pleads  set-off',  the  jury  are  allowed  to  find  in 
their  verdict  the  amount  that  the  plaintiff  is  indebted  to  the  defendant,  and  ac- 
cording to  their  mode  of  keeping  records  this  result  is  entered  by  way  of  note; 
e.  g.,  "new  trial  refused  and  judgment  on  the  verdict."  Although  this  may  be  a 
good  record  in  the  courts  of  Pennsylvania,  it  does  not  follow  that  it  is  so  in  the 
courts  of  the  United  States.  The  effect  of  such  a  judgment,  that  the  plaintiff 
is  indebted  to  the  defendant,  is  merely  to  lay  the  foundation  for  a  scire  facias 
to  try  this  new  cause  of  action.^^  Where  the  plaintiff  is  indebted  to  a  bank 
against  which  he  brings  suit,  and  such  indebtedness  is  set  off  by  the  receiver  of 
the  bank,  the  receiver  is  entitled,  if  the  set-off  is  allowed,  to  a  reduction  of  the 
amount  recovered  and  no  other  relief. *^"^ 

b.  Verdict  and  Judgment  in  Favor  'of  Defendant. — By  the  Illinois  statute  the 
defendant  may  have  a  verdict  and  judgment  in  his  favor,  if  it  appears  that  the 
plaintiff  is  indebted  to  him  for  a  balance  where  two  claims  are  set  off  against 
each  other.'''^ 

In  recoupment,  at  common  law,  an  afifirmative  judgment  in  favor  of  the 
defendant,  for  a  residue,  is  impossible.*''^ 

II.  By  and  against  Government. 
A.    Set-Off  against  Government — 1.    In  Gener-\l. — Set-offs  never  extend 

59.  Dismissal  of  action  by  plaintiff —  Januarj'  1.  It  admitted  the  execution  of 
Ohio. — Higgins  v.  McCrea,  116  U.  S.  671,  the  contract,  but  tended  to  avoid  it  by 
68.''.,  29  L.  Ed.  764.  proving   a   fact   in   regard   to   it   which   did 

60.  Illinois.— Merchants,  etc..  Light  Co.  "Ot  appear  on  its  face,  and  which  went  to 
r  Clow  &  Sons,  204  U.  S.  28G,  290,  51  L.  the  merits.  This  was  competent  evidence, 
pi    4QO  and     was     not     irrelevant     or     immaterial. 

„,      T^-       •       1      r  .       1   •  -D     •<;         Ames  v.  Quimby,  106  U.  S.  342,  346,  27  L. 

61.  Dismissal  of  counterclaim. — Pacific      ^^    ^qq    «  j^. 

Expres^s  Co.  v.  Malin,   132  U.  S.  531,  538,          gg     yerdict   and   judgment.— Reeside   v. 

33   L.   Ed.  4oO.                  .  Walker,   11  How.  272,  13  L.   Ed.  693. 

62.  Evidence.— Ames  v.  Quimby,  106  64.  Auten  v.  United  States  Nat.  Bank,  174 
U.  S.  342,  345,  27  L.   Ed.  100.  U.    S.    125,    148,   43    L.    Ed.    920.      See   ante, 

The    plaintiff,    notwithstanding   anything  "Definition   and   Nature,"   I,  A. 

in   the   language   of   the    rule    of   court   in-  65.     Verdict    and   judgment   in   favor   of 

voked,   could  prove   that  the   contract   was  defendant. — Merchants,    etc.,    Light    Co.   v. 

in  fact  signed  at  a  date  different  from  that  Clow  &  Sons,  204  U.  S.  286,  290,  51  L.  Ed. 

appearing  on  its  face.   The  evidence  did  not  488. 

go  to  show  that  it  was  not  dated  January  2  66.      In     recoupment. — Merchants,     etc., 

when  it  was  signed,  but  went  to  show  that.  Light  Co.  v.   Clow   &  Sons,  204  U.  S.  286, 

though  dated  January  2,  it  was  signed  on  290,  51  L.   Ed.  488. 
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to  suits  between  the  government  and  individuals  except  by  express  statutory  pro- 
vision.^'^ The  rule  as  to  set-off,  in  questions  arising  exckisively  under  the  laws 
of  the  United  States,  cannot  be  influenced  by  any  local  law  or  usage;  the  rule 
must  be  uniform  in  the  different  states ;  for  it  constitutes  the  law  of  the  courts 
of  the  United  States,  in  a  matter  which  relates  to  the  federal  government. *^s 
With  a  few  exceptions,  growing  out  of  considerations  of  public  policy,  the  rules 
of  law  which  apply  to  the  government  and  to  individuals  are  the  same.  There 
is  not  one  law  for  the  former  and  another  for  the  latter.^^ 

Waiver  of  Exemption. — Although  direct  suits  cannot  be  maintained  against 
the  United  States,  or  against  their  property,  yet,  when  the  United  States  insti- 
tute a  suit,  they  waive  their  exemption  so  far  as  to  allow  a  presentation  by  the 
defendant  of  set-offs,  legal  and  equitable,  to  the  extent  of  the  demand  made  or 
property  claimed. '^° 

State. — It  is  also  held  that  a  defendant  cannot  recover  an  independent  claim 
against  the  state  by  the  way  of  set-off,  the  same  not  being  recoverable  by  direct 
suit  against  the  state."  ^ 

2.  Claims  Subject  to  Be;  Set  Oee — a.  In  General. — The  statute  of  March 
3,  1797,  which  allows  set-offs,  has  had  a  very  liberal  construction  by  the  federal 
supreme  court,  extending  it  to  matters  even  distinct  from  the  cause  of  action, 
if  only  such  as  the  defendant  is  entitled  to  a  credit  on,  whether  equitable  or 
legal.'^2     Where  the  United  States  institute  suit  to  recover  a  balance  alleged  to 


67.  Express  statutory  provision. — Wat- 
kins  V.  United  States,  9  Wall.  759,  764,  19 
L.   Ed.  820. 

"The  right  of  the  claimant  must  depend 
upon  the  regulations  prescribed  by  con- 
gress for  the  government  of  the  federal 
courts  in  suits  between  the  United  States 
and  individuals."  United  States  v.  Eck- 
ford,  6  Wall.  484,  488,   18  L-   Ed.  920. 

68.  Local  customs  and  usages. — Wat- 
kins  V.  United  States,  9  Wall.  759,  765,  19 
L.  Ed.  820;  United  States  v.  Robeson,  9 
Pet.  319,  324,  9  L.  Ed.  142;  Gratiot  v. 
United  States,  15  Pet.  336,  370,  10  L.  Ed. 
759;  United  States  v.  Eckford,  6  Wall. 
484,  488,  18  L.  Ed.  920. 

69.  McKnight  v.  United  States,  98  U.  S. 
179,   186,   25   L.    Ed.   115. 

70.  Waiver  of  exemption. — -The  Siren, 
7  Wall.  152,  154.  19  L.  Ed.  129. 

"In  United  States  v.  Ringgold,  8  Pet. 
150,  8  L.  Ed.  899,  a  claim  of  the  defendant 
was  allowed  as  a  set-off  to  the  demand  of 
the  government.  'No  direct  suit,'  said  the 
court,  'can  be  maintained  against  the 
United  States.  But  when  an  action  is 
brought  by  the  United  States  to  recover 
moneys  in  the  hands  of  a  party  who  has 
a  legal  clailn  against  them,  it  would  be  a 
very  rigid  principle  to  deny  to  him  the 
right  of  setting  up  such  claim  in  a  court 
of  justice,  and  turn  him  round  to  an  ap- 
plication to  congress.' "  The  Siren,  7 
Wall.  152,  ]54,  19  L.  Ed.  129. 

So  in  United  States  v.  Macdaniel,  7  Pet. 
1,  16,  8  E.  Ed.  587,  the  defendant  was 
allowed  to  set  off  against  the  demand  of 
the  government  a  claim  for  services  as 
agent  for  the  payment  of  the  navy  pension 
fund,  to  which  the  court  held  he  was  equita- 
bly entitled.  The  question,  said  the  court, 
was,  whether  the  defendant  should  sur- 
render the  money  which  happened  to  be 
in   his   hands,   and   then   petition  congress 


on  the  subject;  and  it  was  held  that  the 
government  had  no  right,  legal  or  equita- 
ble, to  the  money.  The  Siren,  7  Wall.  152, 
155,  19  L.  Ed.  129. 

71.  State. — Commonwealth  v.  Matlack, 
4   Dall.  303,  1   L.   Ed.  843. 

72.  Claims  subject  to  be  set  off. — United 
States  V.  Buchanan,  8  How.  83,  104,  12  L. 
Ed.  997;  United  States  T'.Wilkins,  6  Wheat. 
135,  5  L.  Ed.  225;  United  States  v.  Ripley, 
7  Pet.  18,  25,  8  L.  Ed.  593;  Hall  v.  United 
States,  91  U.  S.  559,  563,  23  L.  Ed.  446. 

Such  claims  as  fall  within  the  law  on 
this  subject  are  not  specifically  defined, 
and  in  view  of  that  fact  the  court  has 
held  that  it  was  intended  to  allow  the  de- 
fendant the  full  benefit  at  the  trial  of  any 
credit,  whether  is  arises  out  of  the  partic- 
ular transaction  for  which  he  was  sued  or 
out  of  any  distinct  and  independent  trans- 
action which  would  constitute  a  legal  or 
equitable  set-oft',  in  whole  or  in  part,  of  the 
debt  for  which  he  is  sued,  subject  of 
course  to  certain  other  requirements. 
Watkins  v.  United  States,  9  Wall.  759.  765, 
19  L.  Ed.  820;  United  States  v.  Fillebrown, 
7  Pet.  28,  48.  8  L.  Ed.  596;  United  States  v. 
Wilkins,  6  Wheat.  135,  5  L.  Ed.  225; 
United  States  v.  Ripley,  7  Pet.  18,  25,  8  L. 
Ed.  593;  Gratiot  v.  United  States,  15  Pet. 
336,  370,  10  L.  Ed.  759;  Gratiot  v.  United 
States,  4  How.  80,  112,  11  L.  Ed.  884. 

The  power  of  the  circuit  court  is  not  to 
be  limited  to  the  admission  of  evidence  to 
the  jury  on  a  trial,  only  to  such  items  of 
set-off  against  the  claims  of  the  gmern- 
ment  as  were  strictly  legal,  and  which  the 
accounting  officer  of  the  treasury  sliould 
have  allowed  a  claim  which  requires  leg- 
islative sanction  is  not  a  proper  set-off, 
either  before  the  treasury  officers  or  the 
court;  but  there  may  be  cases  in  which, 
where  the  sei  .ices  having  been  rendered, 
a  compensation  may  be  made  within   the 
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be  due  by  defendant,  for  money  paid  to  him  for  services,  claims  by  him  against 
the  United  States,  as  offsets  for  commissions  on  disbursements  of  public  money, 
and  for  extra  ser\-ices  in  conducting  the  civil  works  of  internal  improvement, 
carried  on  by  the  United  States,  could  not  be  rejected  unless  some  law  could  be 
shown  establishing  clearly  and  unequivocally  the  illegality  of  each  of  the  item?  of 
set-ofT.'3 

b.  Mutuality  of  Claims. — Where,  by  the  terms  of  a  decree  rendered  against 
a  corporation  the  United  States  was  entitled  to  an  execution  thereon  for  a  cer- 
tain sum  of  money,  another  corporation,  successor  of  the  judgment  debtor  and 
representative  of  its  interests  and  assets,  cannot  set  off  an  alleged  indebtedness 
of  the  United  States  to  the  successor  contracted  since  the  rendition  of  the  decree, 
inasmuch  as  the  claim  does  not  arise  out  of  the  decree,  and  the  United  States 
is  not  liable  to  suit  thereon,  except  in  the  court  of  claimsJ^  In  an  action  by  the 
United  States,  to  recover  from  the  assignees  of  insolvent  merchants,  duties  on 
merchandise  imported  by  them,  for  which  bonds  had  been  given,  but  which  re- 
mained unpaid,  although  the  United  States  had  retained,  from  money  awarded 
to  the  surety  in  the  bonds,  but  had  not  appropriated  the  same  towards  their  sat- 
isfaction, the  assignees  cannot  set  off  against  the  demand  of  the  United  States, 
the  amount  due  by  the  surety  to  the  estate  they  represented,  he  having  been  dis- 
charged by  state  insolvent  laws.'^^ 

c.  Claims  Submitted  and  Rejected. — Xo  debtor  of  the  United  States  can,  at 
the  trial,  set  oft'  a  claim  for  a  debt  due  to  him  by  the  United  States,  unless  such 
claim  shall  have  been  submitted  to  the  accounting  officers  of  the  treasury,  and 
bv  them  rejected,  except  in  the  cases  provided  for  by  the  statute."^  When  a 
defendant  has,  in  his  own  right,  an  equitable  claim  against  the  government,  for 
services  rendered  or  otherwise,  and  has  presented  it  to  the  proper  accounting 
officer  of  the  government,  who  has  refused  to  allow  it,  he  may  set  up  the  claim 
as  a  credit,  in  a  suit  brought  against  him,  for  any  balance  of  money  claimed  to  be 
due  by  the  government ;  and  when  the  vouchers  are  not  in  the  power  of  the 
defendant  before  the  trial,  or,  from  the  peculiar  circumstances  of  the  case,  a 
presentation  of  the  claim  to  the  treasury  could  not  be  required,  the  set-off  may 
be  submitted  to  the  action  of  the  jur}-.''     A  defendant  is  not  prevented  from 

discretion  of  the  head  of  the  department;  bj^  the  act  of  congress.    Watkins  v.  United 

and  in  such  cases,  the  court  and  jurj-  will  States.    9    Wall.    7.59,    765,    19    L.    Ed.    820; 

do,  not  what  an  auditor  was  authorized  to  United  States  z:  Macdaniel,  7  Pet.  1,  11,  8 

do!  but   what  the   head  of  the  department  L.  Ed.  587;  United  States  z:  Ripley,  7  Pet. 

should  have  done,  in  sanctioning  an  equi-  18,  25.  8  L.   Ed.  593. 

table    allowance.     United    States    v.    Mac-  A    partj-    claiming    a    credit    which,    by 

daniel,  7  Pet.  1,  8  L.  Ed.  587.  reason  of  his  laches,  was  not  presented  to 

73.  Gratiot  z:  United  States,  15  Pet.  336,  the  accounting  officers  of  the  treasury  and 
10  L.  Ed.  759.  See  the  title  ARMY  AXD  disallowed  in  whole  or  in  part  by  them, 
XAVY,  vol.  2.  p.  534.  cannot  set  it  up   in   an   action   brought  bv 

74.  Mutuality  of  claims. — Railway  Co.  z:  the  United  States  against  him  for  the  re- 
United  States  101  U.  S.  639,  25  L.  Ed.  coverv  of  a  debt.  Railroad  Co.  z^.  Un'frd 
1074.  States.  101  U.  S.  543,  2r,  L.  Ed.  1068. 

75.  Action  against  assignee  of  insolvent.  Commissions  on  disbursements  by  dia- 
— Meredith  z:  United  States,  13  Pet.  486,  bursing  agent.— See  the  title  ARMY  AXD 
10  L.   Ed.  258.  XAVY.  vol.  2,  p.  534. 

76.  Claims  submitted  and  rejected. —  Claim  of  deputy  postmaster  within  rule. 
United  States  z:  Giles,  9  Cranch  212.  3  L.  —Ware  v.  United  States,  4  Wall.  617.  18  L. 
Ed.    708;      Watkins     v.     United     States,     9       Ed.  3S9. 

Wall.    759,    764.    19    L.    Ed.    820;    United  Defense  negativing  existence  liability. — 

States  :•.   Eckford,  6  Wall.  484,  488,   18  L.  The    requirement     of     submission     of     ac- 

Ed.  920:  United  States  v.  Gilmore,  7  Wall.  counts    or    claims    to    the    treasury    before 

491,    492.    19    L.    Ed.    282;    Hall    z:    United  they  can  be  given  in  evidence  as  discounts 

States.   91   U.    S.   559,   563,   23   L.    Ed.   446;  does  not  include  a  case  where  the  defense 

United   States  v.   Hawkins,   10  Pet.   125,  9  of  a  public  officer  is  nonexistence  of  lia- 

L.  Ed.  369.  bility  and  not  discharged  therefrom.     Far- 

The    rejection    of    such    a    claim    by   the  rar  v.  United   States,  5  Pet.  373,  8  L.  Ed. 

accounting    officers    constitutes    no    objec-  159. 

tion  to  it  as  a  claim  for  set-oflF.  as  it  can-  77.   United  States  v.  Robeson,  9  Pet.  319, 

not  be  admitted  in  evidence  unless  it  has  9   L.    Ed.    142;    Hall   v.   United    States,    91 

been  presented  and  disallowed,  as  required  U.  S.  559,  563,  23  L.  Ed.  446;  United  States 
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claiming  the  benefit  of  credits  which  may  not  have  been  disallowed,  before  the 
commencement  of  the  siiit."^ 

Sureties. — The  same  rule  applies  to  the  surety  on  an  officer's  official  bond  as 
applies  to  the  officerJ^ 

d.  Negotiable  Paper. — Negotiable  paper  of  the  United  States  may  be  set  off 
against  a  claim  sued  on  by  the  United  States,  if  presented  and  disallowed,  unless 
the  government  is  discharged  from  the  obligation  under  the  principles  of  com- 
mercial law.^*^ 

e.  Wrongs,  Torts  and  Unliquidated  Damages. — The  statute  of  March  3,  1797, 
which  allows  set-offs,  has   for  its  object  the  settlement  between  the  parties  of 


V.  Fillebrown,  7  Pet.  28,  8  L.  Ed.  590; 
United  States  v.  Wilkins,  6  Wheat.  135, 
5  L.  Ed.  225;  United  States  v.  Hawkins,  10 
Pet.  125,  132,  9  L.  Ed.  369.  United  States 
V.  Kimball,  101  U.  S.  726,  25  E.  Ed.  835. 

Where  a  defendant  has  in  his  own  right 
an  equitable  claim  against  the  United 
States  for  services  rendered  or  otherwise, 
and  has  presented  it  to  the  proper  account- 
ing officers  of  the  treasury,  who  have  re- 
fused to  allow  it,  he  may  set  up  the  claim 
as  a  credit  on  a  writ  brought  against  him 
for  any  balance  of  money  claimed  to  be 
due  by  the  government.  United  States  v. 
Eckford,  6  Wall.  481,  491,  18  L.  Ed.  920. 

"Whether  the  claim  for  credit  is  a  legal 
or  equitable  claim,  if  it  has  been  duly  pre-, 
sented  to  the  accounting  officers  and  has 
been  by  them  disallowed,  it  is  the  proper 
subject  of  set-ofif  under  that  act,  but  it 
cannot  be  adjudicated  in  a  federal  court  un- 
less it  has  been  so  presented  and  disal- 
lowed." Watkins  v.  United  States,  9  Wall. 
759,  765,  19  L.  Ed.  820;  United  States  v. 
Wilkins,  6  Wheat.  135,  143,  5  L.  Ed.  225. 

It  is  certainly  the  treasury  of  the 
United  States,  where  its  money  is  directed 
by  law  to  be  kept;  but  if  those  whose  duty 
it  is  to  disburse  appropriations  made  by 
law,  employ,  or  are  permitted  by  law  to 
employ,  either  for  safe-keeping  or  more 
convenient  disbursement,  other  agencies, 
and  it  shall  be  necessary  for  the  United 
States  to  sue  for  the  recovery  of  the  fund, 
the  defendant  may  claim  against  the  de- 
mand for  which  the  action  has  been 
brought,  any  credits  to  which  he  shall 
prove  himself  entitled,  if  they  have  been 
previously  presented  to  the  proper  ac- 
counting officers  of  the  treasury  depart- 
ment, and  have  been  rejected;  this  right 
was  early  given  to  defendants,  in  all  suits 
brought  by  the  United  States.  United 
States  V.  Bank,  15  Pet.  377,  10  L.  Ed.  774. 

In  a  suit  on  the  official  bond  of  a  collector 
of  internal  revenue  to  recover  a  balance 
found  to  be  due  from  him  to  the  United 
States  on  a  settlement  of  his  accounts  by 
the  accounting  officers,  items  of  set-off  for 
his  extra  services  and  expenses  were  prop- 
erly excluded.  Hall  v.  United  States,  91 
U.   S.   559,  23   L.   Ed.  446. 

Suit  on  marshal's  bond. — Watkins  v. 
United   States,  9  Wall.  759,   19   L.   Ed.  820. 

Evidence  of  alleged  payments  made  or 
of  set-ofif,  on  a  suit  on  a  marshal's  official 
bond,  held  rightly  excluded  under  the  4th 
section  of  the  act  of  March  3d,  1797,  there 


having  been  no  evidence  that  what  was  ex- 
cluded was  a  claim  presented  to  the  ac- 
counting officers  of  the  treasury,  and  by 
them  disallowed;  nor  it  being  pretended 
that  the  defendants  were  at  the  trial  in 
possession  of  vouchers  not  before  in  their 
power  to  procure.  Halliburton  v.  United 
States,  13   Wall.  63,  20  L.   Ed.  533. 

Suit  against  clerk  in  navy  department. — 
United  States  v.  Macdaniel,  7  Pet.  1,  8  L. 
Ed.  587. 

Collection  of  revenue — Money  paid  out 
for  advertisement. — See  United  States  v. 
Flanders,  112  U.   S.  88,  28  L.   Ed.  630. 

Claim  not  presented  and  disallowed  with- 
drawn from  jury — Evidence  warranting  in- 
troduction not  produced. — United  States  v. 
Gilmpre,  7  Wall.  491.  19  L.  Ed.  2S2. 

Suit  on  internal  revenue  collector's  bond 
— Set-off  of  uncollected  taxes  transferred 
by  predecessor. — United  States  v.  Kimball, 
101  U.   S.  726,  727,  25  L.  Ed.  835. 

78.  United  States  v.  Hawkins,  10  Pet. 
.1215,  133,  9  L.  Ed.  369.  In  this  case  it  is 
said  that  it  has  never  been  the  practice  of 
the  circuit  courts  to  deny  to  defendants  a 
claim  for  credits  against  the  United  States, 
because  they  had  not  been  presented  and 
disallowed,  before  the  commencement  of 
the  suit.  The  practice  to  allow  a  claim  for 
credits,  after  the  suit  has  been  commenced, 
is  sustained  by  the  spirit  and  letter  of  the 
statute. 

79.  Sureties. — United  States  v.  Giles,  9 
Crnnch   212,  3    L.    Ed.   708. 

80.  Negotiable  paper. — United  States  v. 
Bank,  15  Pet.  377,   10  L.   Ed.  774. 

From  the  daily,  and  almost  unavoidable, 
use  of  commercial  paper  by  the  United 
States,  they  are  as  much  interested  as  the 
community  at  large  can  be,  in  maintaining 
the  principles  of  commercial  law  in  this 
case.  United  States  v.  Bank,  15  Pet.  377, 
10  L.  Ed.  774. 

It  was  no  matter  how  the  account  of  the 
drawer  of  the  draft,  unconditionally  ac- 
cepted, stood  with  the  postofiice  depart- 
incnt  whether  he  was  a  debtor  or  a  cred- 
itor; whether  the  bank  knew  one  or  the 
other;  an  unconditional  acceptance  was 
tendered  to  the  bank  for  discount;  it  was 
not  the  duty  of  the  bank  to  inquire  how 
the  account  stood  or  for  what  purpose  the 
acceptance  was  made;  all  it  had  to  look 
to  was  the  genuineness  of  tlic  acceptance 
and  the  authority  of  the  officer  to  give  it. 
United  States  v.  Bank,  15  Pet.  377,  10  L 
Ed.  774. 
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their  mutual  accounts   or   debts.     But   wrongs   or  torts  done,  and  any  unliqui- 
dated damages  claimed,  have  never  been  permitted  as  a  set-off.^ ^ 

f.  Assigned  Claims. — In  an  action  instituted  on  a  treasury  transcript,  for  the 
recovery  of  the  balance  stated  to  be  due  to  the  United  States,  the  defendant  is 
not  entitled  to  plead,  as  a  set-off,  a  claim  on  the  United  States,  which  had  been 
assigned  to  him  by  the  owners  of  a  schooner,  for  loss  and  demurrage  of  the 
schooner,  chartered  to  the  United  States  on  a  voyage  with  troops,  etc.^- 

g.  Action  on  Postniastcr's  Bond. — As  to  set-offs  against  the  government  in  an 
action  on  the  official  bond  of  a  postmaster,  see  the  title  Postal  Laws,  vol.  9, 
p.  560. 

h.  Claim  Arising  under  Apportionment  of  Unpaid  Direct  Tax. — As  to  set- 
off by  state  of  unpaid  balance  of  direct  tax  apportioned  by  act  of  congress  of 
1861,  see  the  title  Taxation. 

3.  Judgment  for  Excess. — In  an  action  by  the  government  the  defendant 
may  reduce  or  extinguish  the  debt  by  setting  off  claims  against  the  government, 
yet  such  claims  are  not  a  foundation  for  a  judgment  against  the  government. ^^ 

B.  Set-Off  by  Government. — Where  a  person  in  whose  favor  an  allowance 
is  made,  is  indebted  as  surety  on  an  official  bond  given  to  the  United  States, 
such  indebtedness  is  properly  retained  as  a  set-off  to  await  the  final  adjustment 
and  settlement  of  the  accounts  of  his  principal,  and  the  court  of  claims  was 
bound  to  adjudge  accordingly. ^^  Where  a  naval  officer  brings  suit  to  recover  a 
balance  claimed  to  be  due  on  pay  account  from  the  date  of  his  retirement,  over 
payments  made  at  one  time  by  mistake  could  be  corrected  and  properly  charged 
against  credits  coming  in  afterwards.^^  A  demand  by  the  United  States  for 
the  proceeds  of  certain  trust  bonds,  unlawfully  converted  to  their  own  use  by 
persons  who  had  illegally  procured  and  sold  them,  and  had  afterwards  become 
wholly  insolvent,  may  be  set  off  by  the  United  States  against  a  demand  made 
by  the  general  assignees  in  insolvency  of  the  parties  who  had  thus  converted  the 
bonds  to  their  own  use,  for  the  price  of  certain  property  formerly  belonging  to 
the  insolvents,  and  by  their  said  general  assignees  sold  to  the  United  States. ^*^ 

Claim  Arising  uiider  Five  Per  Cent  Act  of  1811. — The  claims  of  a  state 

81.  Claim  for  unliquidated  damages  not  5  Wall.  419,  432,  18  L.  Ed.  700. 
allowable. — United    States    v.    Robe>on,    9  To  sanction  a  judgment  under  a  plea  of 
Pet.    319.    9    L.    Ed.     142.      See    the     title  set-off    would    virtually    be    allowing    the 
ARMY  AND  NAVY,  vol.  2,  p.  537.  United  States  to  be  sued,  which  the  laws 

Wrongs  done  by  others  than  the  United  do  not  allow.     Reeside  v.  Walker,  11  How. 

States,  and  for  whom  it  would  be  a  very  272,  13  L.  Ed.  693. 

grave  question  whether  the  United  States  84.     Set-off    by    the     government.— Mc- 

were  in  law  responsible,  cannot  be  set  off.  Knight  v.  United  States,  98  U.  S.  179,  186, 

and  unliquidated  damages   allowed.      Such  25    L.    Ed.     115.       See     Gratiot    v.    United 

a  transaction,  whether  sounding  ex  delicto  States,   15   Pet.   336,  10   L.    Ed.   759. 
or  ex  contractu,  seems  to  be  one  between  85.     Aver    payments — Mistake. — United 

the  two  ofificers,  rather  than  between  one  States  v.   Burchard,   125  U.   S.   176,   180,  31 

of    them     and     the     government.       United  L.  Ed.  662. 

States  V.  Buchanan,  8  How.  83,  105,  12  L.  86.    Proceeds  of  trust  bonds  unlawfully 

Ed.  997;  United  States  v.  Hawkins,  10  Pet.  converted.— Allen     v.     United     States,     17 

125,    134,   9    L.    Ed.   369;    United    States   v.  Wall.  2ii7,  21  L.  Ed.  553. 
Robeson,  9  Pet.  319,  9  L.  Ed.  142.  The  amount  of  the  proceeds  of  the  bond, 

82.  Assigned  claim. — United  States  v.  though  not  determined  by  judicial  proceed- 
Robes<;>n,  9  Pet.  :5I9,  9  L.   Ed.  142.  ings,  was  sufficiently  liquidated  to  be  sub- 

83.  Judgment  for  excess. — Schaumburg  ject  of  set-off,  since  it  could  be  stated  with 
V.  United  States,  103  U.  S.  667,  26  L.  Ed.  certainty  and  interest  be  computed  and 
599.  added.     Allen    v.   United   States,   17    Wall. 

When  the  United   States  is  plaintiff  and  207,  21  L.  Ed.  553. 

the    defendant    had    pleaded    a    set-off    (as  And  even  if,  prior  to  the  passage  of  the 

certain   acts   of  congress   authorize  him  to  act   of   March   3d,   1863,   amending   the   act 

do),  no  judgment  for  any  ascertained  ex-  establishing  the  court  of  claims,  obje^-tion 

cess   can   be   rendered   against   the   govern-  to  the   set-off  existed  in   the  fact  that  the 

ment,  although  it  may  be  judicially  ascer-  demand  of  the  United  States  was  unliqui- 

tained   that,   on   striking   a   balance   of  just  dated    (assuming  that  to  have   been   fact), 

demands,  the    government    is    indebted  to  none  could  exist  subsequent  to  it;  the  fifth 

the    defendant    in    such    amount.      United  section   of  that   act   covering  this   class   of 

States  V.   Eckford,  6   Wall.   484,   18   L.   Ed.  demands.     Allen  v.  United  States,  17  Wall. 

920,   affirming    DeGroot   v.   United    States,  207,  21  L.  Ed.  553. 
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arising  under  the  five  per  cent  act  of  1811,  and  under  the  swampland  acts  of 
1850  and  1855,  are  not  subj'ect  to  a  property  trust,  either  in  the  hands  of  the 
United  States  or  in  those  of  the  state,  in  such  sense  that  the  claim  of  the 
United  States  upon  the  state  for  the  overdue  coupons  on  certain  Indian  trust 
bonds,  involved,  could  not  be  set  off  against  the  claim  of  the  state.^" 

Payment  Made  to  Assignee. — Where  a  claim  against  the  United  States 
was  allowed  by  the  proper  officers  of  the  treasury,  and  a  part  thereof  paid  ta 
the  assignees  of  the  claimant,  upon  his  receipt  for  the  whole  sum,  the  United 
States,  when  sued  by  them  for  the  balance,  cannot,  on  the  ground  that  the  as- 
signment was  not  executed  in  the  manner  prescribed  by  law,  set  up  as  a  counter- 
claim the  amount  so  paid.^^ 

Payment  to  Indian  Tribe — Definiteness  of  Finding. — \\'here  the  court 
finds  that  there  was  paid  to  an  Indian  tribe  for  blacksmiths  from  1825  to  1854 
a  certain  sum,  but  did  not  find  how  much  of  this  sum  was  expended  during  the 
five  years,  or  the  extended  period  deemed  "advisable"  by  the  president,  during 
which  the  government  was  bound  to  keep  up  the  blacksmith  shop,  the  finding 
is  too  indefinite  to  be  made  the  subject  of  a  set-off.^^ 

Recovery  Back  of  Amount  Improvidently  Paid  to  Officer. — See  the  title 
Army  and  Navy.  vol.  2,  p.  515. 

Set-Off  against  Officer  Suing  for  Compensation — Money  Paid  under 
Mistake  of  Fact. — See  the  title  Army  and  Navy,  vol.  3,  p.  515. 

Taking  Advantage  of  Rights. — When  the  government  means  to  set  up  a 
counterclaim  to  the  claim  of  a  party  suing  in  the  court  of  claims,  it  must  plead 
by  way  of  set-off  or  counterclaim  to  the  suit,  or  move  for  a  new  trial. ^^ 

SETTLE— SETTLEMENT.— See  the  titles  Accounts  and  Accounting, 
vol.  1,  p.  70;  Bankruptcy,  vol.  2,  p.  792;  Compromise  and  Settlement,  vol. 
3,  p.  980;  Executors  and  Administrators,  vol.  6,  p.  119;  Guardian  and 
Ward,  vol.  6,  p.  599;  Marriage  Contracts  and  Settlements,  vol.  8,  p.  254; 
Trusts  and  Trustees.  As  to  settle  as  used  in  an  act  of  congress  authorizing 
settlement  of  accounts  of  contracts  with  the  government,  see  the  title  Compro- 
mise AND  Settlement,  vol.  3.  p.  994. 

SETTLEMENT  OF  DECEDENT'S  ESTATES.— See  the  title  Executors 
AND  Administrators,  vol.  5,  p.  119. 

SET  UP. — As  to  "specially  set  up  or  claimed"  as  used  in  the  provision  grant- 
ing rights  of  appeal  from  state  court  on  denial  of  any  title,  right,  privilege,  or 
immunity  claimed  under  the  constitution  laws  or  treaties  of  the  United  States,, 
see  the  title  Appeal  and  Error,  vol.  1,  p.  601. 

SEVERAL  CONTRACTS.— See  the  title  Contracts,  vol.  4,  p.  569. 

SEVERAL  FISHERY.— See  the  title  Fish  and  Fisheries,  vol.  6,  p.  292. 

SEVERANCE.— See  the  title  Appeal  and  Error,  vol.  2,  p.  66. 

87.  Five  per  cent  act  of  1811. — United  been  js:iven  irrespective  of  the  counter- 
States  V.  Louisiana,  127  U.  S.  182,  190,  claim  and  without  such  motion,  set  up  and 
191,  32  L.   Ed.  66.  deduct    at    the    treasury    the    counterclaim 

88.  Payment  made  to  assignee. — Mc-  when  the  amount  awarded  by  the  decree 
Knight  V.   United   States,  98   U.   S.   179,   25      of  the  court  is  asked  for  there. 

L.  Ed.  115.     See,  generally,  the  title  PAY-  Where  it  was  contended  that  if  claimant 

MENT,  vol.  9,  p.  319.  were  entitled  to  the  extra  pay  of  a  second 

The  United  States,  by  paying  a  part  of  li^'t^'i'-^'it  of  cavalry  only,  then  that  a  cer- 

the  claim  to  the  assignees,  did  not  waive  ''''"  '"'V  """  ^"'"'  """T^'^-  *°  ^^  .deducted  as 

its  right  to  withhold   from   them   the  resi-  ^''''';■'^  been  prev.ou.sly  miprovidently  paid 

due.     McKnight  v.  United  States,  98  U.  S.  '^^  ^^m"/  '*?'  ^T;  ^'l*?    •!'"',  2'^I^''^''t"\e'V,  it 

179    25  L    Ed    115  ^^'^^  "*^'"  ^"'''*  '''^  "^^  United  States  filed  no 

'  "'     Ti             ...    ^       T    J-          .  -u       T^  p  set-off   or    counterclaim,    the    court    would 

89.  Payment  to  Indian  tnbe-Defi-  not  overhaul  the  allowance  by  the  auditor 
nitenessoffinding.-Un.tcd  States  7^  Black-  f^r  the  war  department  in  the  circum- 
feather,  15;,  U.  S.   180,   18-,  ,59  L.   Ed.  114.  stances.     "Such  payment,  if    made    in  error. 

90.  Taking  advantage  of  rights.— See  did  not  determine  the  question  before  us 
United  States  v.  O'Grady,  22  Wall.  641,  22  within  United  States  v.  Hite,  204  U.  S.  343, 
L.  Ed.  772,  where  it  was  held  that  the  51  L.  Ed.  514."  United  States  v.  Mitchell,. 
United  States  cannot,   after  judgment   has  205  U.  S.  161,  168,  51  L.  Ed.  752. 
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SEWERS. — See  the  title  Drains  and  Sewers,  vol.  5,  p.  492. 

SHALL. — See  the  title  Statutes.  "Shall"  ought  undoubtedly  to  be  con- 
strued as  meaning  "must,"  for  the  purpose  of  sustaining  or  enforcing  an  exist- 
ing right;  but  it  need  not  be  for  creating  a  new  one.^  It  is  often  construed  as 
"may,"  especially  against  the  government.^  Shall  denotes  futurity,-'^  but  it  is 
often  construed  in  the  present  tense.'*  It  may  also  have  both  a  prospective  and 
retrospective  operation,  when  used  with  other  words.-^ 

SHALL  BE  MARRIED. — As  to  the  terms  "married"  or  "who  shall  be  mar- 
ried" as  used  in  an  act  relating  to  citizenship,  see  the  title  Citizenship,  vol.  3, 

p.  800. 

SHARES  OF  STOCK.— See  the  title  Banks  and  Banking,  vol.  3,  p.  123. 

SHAWNEE  AND  DELAWARE  INDIANS.— See  note  6. 

SHEEP. — See  the  title  Animals,  vol.  1,  p.  324. 

SHEER. — Sheer,  in  nautical  meaning,  is  a  deviation  from  the  line  of  the 
course  in  which  a  vessel  should  be  steered,  and  though  it  may  occur  from  causes 
unpreventable  by  the  most  skillful  steamship,  it  more  frequently  happens  from 
an  unsteady  helmsman.' 


1.  Shall.— West  Wisconsin  R.  Co.  v.  Fo- 
ley, 94  U.  S.  100,  103,  24  L.  Ed.  71.  See 
the  title  APPEAL  AND  ERROR,  vol.  2, 
pp.   403,  404. 

The  words  "shall  be  allowed,"  as  used  in 
§  692  of  the  Revised  Statutes  (now  super- 
seded) providing  for  appeals,  meaning 
"must  be  allowed,"  see  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  122. 

Shall  not  erect  any  adjacent  bridge — 
Mandatory. — See  the  title  BRIDGES,  vol. 
3,  p.  521. 

Provision  that  it  "shall  be  lawful"  for  a 
corporation  to  act  in  a  certain  way,  a  duty. 
—See   MAY,   vol.   8,  p.   325. 

Sales  for  taxes. — Shall  only  sell  the 
smallest  quantity  any  purchaser  will  take, 
mandatory. — See  French  v.  Edwards,  13 
W.ill.    506.   515,   20    L.    Ed.   702. 

"Shall  extend  to,"  in  constitutional  pro- 
vision as  to  jurisdiction  of  United  States 
courts  used  imperatively. — See  ^Martin  v. 
Hunter,   1   Wheat.   304,   4  L.    Ed.   97. 

2.  "Shall"  construed  as  "may." — As 
against  the  government,  the  word  shall, 
w1ien  used  in  statutes,  is  to  be  construed 
as  "may,"  unless  a  contrary  intention  is 
manifest.  Cairo,  etc.,  R.  Co.  v.  Hecht,  95 
U.  S.  168,  170,  24  L.  Ed.  423.  See  the 
title  STATUTES. 

Shall  not  describing  an  imperative  limit. 
— In  a  statute  providing  that  if  any  town- 
ship votes  aid  to  railroads  it  shall,  "within 
sixty  days  after  the  question  of  aid  is  de- 
termined by  a  vote  of  the  electors,"  issue 
coupon  bonds  for  the  amount,  the  word 
shall  gives  the  township  officers  the  whole 
of  the  sixty  days  to  get  the  bonds  out  and 
it  does  not  imply  they  cannot  do  so  after- 
wards. Chickaming  v.  Carpenter,  106  U.  S. 
663,  667,  27  L.  Ed.  307.  See  the  title  MU- 
NICIPAL, COUNTY,  STATE  AND 
FEDERAL  SECURITIES,  vol.  8,  p.  676. 

3.  Shall  in  a  custom  act  denoting  futurity, 
not  having  a  retrospective  effect. — United 
States  V.  Burr,  150  U.  S.  78,  87,  40  L- 
Ed.  82. 

"Shall  extend  to"  used  in  future  sense. — 
See  EXTEND,  vol.  6,  p.  213. 

"That   there   sh?U    be   ^jranted"    imports 


that  a  grant  shall  be  made  in  the  future. 
See  the  title  PUBLIC  LANDS,  ante,  pp. 
210,  214. 

"So  much  as  shall  appear  to  be  due"  de- 
noting futurity. — See  \Vheeler  v.  Hughes, 
1  Dali.  2:;,  27,  1  L.  Ed.  20. 

4.  Swamp  land  act. — The  words  "shall 
be  and  are  hereby  granted"  in  an  act  grant- 
ing swamp  lands  to  a  state  import  an  im- 
mediate transfer  in  the  future.  Wright  v. 
Roseberry,  121  U.  S.  488,  496,  30  L.  Ed. 
1039.  See  the  title  PUBLIC  LANDS,  ante, 
pp.  152,  221. 

As  to  "shall  be  ratified  and  confirmed" 
in  a  treaty  construed  "are"  ratified  and 
•confirmed,  and  importing  a  ratification  and 
confirmation  of  the  instrument  itself,  see 
United  States  v.  Percheman,  7  Pet.  51,  83, 
8  L.  Ed.  604;  United  States  v.  Arredona,  6 
Pet.  691,  742,  8  L-  Ed.  547;  United  States  v. 
Wiggins,  14  Pet.  334,  349,  10  L.  Ed.  481; 
United  States  v.  Lynde,  11  Wall.  632,  639, 
20  L.  Ed.  230;  Viterbo  v.  Friedlander,  120 
U.  S.  707,  727,  30  L.  Ed.  776.  See,  also, 
the  title  PUBLIC  LANDS,  ante,  p.  307. 

"Shall  be  allotted  for  and  given  to"  a 
present  grant. — See  the  title  PUBLIC 
LANDS,  ante,  p.  153. 

"Shall  be  secured"  in  constitutional  pro- 
vision not  being  merely  directory  to  legis- 
lature, but  self-executing. — See  Whitman  v. 
Oxford  Nat.  Bank,  176  U.  S.  559,  562,  44 
L.   Ed.   587. 

5.  As  to  "shall  have  actually  resided"  in 
state  for  certain  period  giving  alien  cer- 
tain rights,  being  prospective  as  well  as 
retrospective,  see  Beard  v.  Rowan,  9  Pet. 
301,  317,  9  L.  Ed.  135.  See,  also,  the  title 
ALIENS,   vol.   1,   p.   210. 

6.  The  words  Shawnee  and  Delaware  In- 
dians, in  tlie  act  of  1890,  referring  certain 
matters  regarding  them  to  the  court  of 
claims,  mean  the  tribes  and  not  individ- 
ual members  thereof.  Blackfeather  v. 
United  States,  190  U.  S.  368,  374,  47  L.  Ed. 
1099.  See  the  title  COURTS,  vol.  4,  p. 
1040. 

7.  Sheer. — The  Steamer  New  Philadel- 
phia, 1  Black,  62,  74,  17  L.  Ed.  84.  See  the 
title  COLLISION,  vol.  3.  o.  870. 


SHELLEY'S  CASE   (RULE  IN). 

CROSS   REFERENCES. 

See  the  titles  Deeds,  vol.  5,  p.  245 ;  Estates,  vol.  5,  p.  904 ;  Remainders, 
Reversioners  and  Executory  Interests,  ante,  p.  642;  Wills. 

Operation  of  Rule. — When  a  person  takes  an  estate  of  freehold  legally  or 
equitably  under  a  deed,  will,  -or  other  writing,  and  in  the  same  instrument  there 
is  a  limitation  by  way  of  remainder,  either  with  or  without  the  interposition  of 
another  estate,  of  an  interest  of  the  same  legal  or  equitable  quality  to  his  heirs, 
or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  succession  from  generation 
to  generation,  the  limitation  to  the  heirs  entitles  the  ancestor  to  the  whole 
estate.^ 

The  word  "issue"  is  not  ex  vi  termini  within  the  rule  in  Shelley's  Case.^ 

Rule  of  Law,  Not  of  Construction. — The  rule  in  Shelley's  Case  is  a  rule 
of  law  and  not  a  rule  of  construction.-^ 

Application  of  Rule. — The  rule  in  Shelley's  Case  applies  alike  to  equitable 
and  to  legal  estates ;  and  an  equitable  estate  tail  may  be  barred  in  the  same 
manner  as  an  estate  tail  at  law.'*  The  rule  in  bhelley's  Case  applies  to  nothing 
but  real  estate,  and  if  resorted  to  in  connection  with  personal  estate,  it  is  only 
by  way  of  analogy,  and  as  a  rule  of  construction  in  order  to  promote  the  in- 
tention.-^ 

Abolition  of  Rule  in  Shelley's  Case. — Although  for  more  than  five  cen- 
turies the  rule  in  Shelley's  Case  has  been  an  undisputed  canon  of  the  English 
common  law,  it  has  been  abolished  in  most  of  the  states  of  our  Union,  and 
where  it  still  obtains,  questions  relating  to  it  are  of  unfrequent  occurrence.^ 

SHELLS.— See  the  title  Revenue  Laws,  ante,  p.  899. 


1.  Rule  in  Shelley's  Case. — Green  v. 
Green,  23  Wall.  486,  488,  23  L.  Ed.  75,  and 
Daniel  v.  Whartenby,  17  Wall.  639,  642,  21 
L.  Ed.  661,  quoting  with  approval  the  lan- 
guage used  in  1  Preston  on  Estates,  p.  263, 
which  is  approved  by  Chancellor  Kent; 
4  Kent's  Commentaries,  215.  See,  also, 
Shriver  v.  Lynn,  2  How.  43,  55,  11  L.  Ed. 
172;  De  La  Vergne,  etc..  Machine  Co.  v. 
Featherstone,  147  U.  S.  209,  37  L.  Ed.  138; 
Webster  v.  Cooper,  14  How.  488,  500,  14  L. 
Ed.  510. 

In  Shelley's  Case,  1  Reports  219,  the 
rule  is  thus  laid  down:  "That  when  the  an- 
cestor, by  any  gift  or  conveyance,  taketh 
an  estate  'of  freehold,  and  in  the  same  gift 
or  conveyance  an  estate  is  limited  either 
mediately  or  immediately  to  his  heirs  in 
fee  or  in  tail,  'the  heirs'  are  words  of 
limitation  of  the  estate  and  not  words  of 
purchase."  Green  v.  Green,  23  Wall.  486, 
488,    23    L.    Ed.    75. 

"The  word  'heirs,'  in  order  to  be  a  word 
of  limitation,  must  include  all  the  persons 
in  all  generations  belonging  to  the  class 
designated  by  the  law  as  'heirs.' "  De 
Vaughn  v.  Hutchinson,  165  U.  S.  566,  578, 
41  L.   Ed.  827. 

The  rule  is  much  older  than  Shelley's 
Case.— Daniel  v.  Whartenby,  17  Wall.  639, 
642,  21  L.  Ed.  661. 

2.  "Issue"  not  ex  vi  termini  within  rule 
in  Shelley's  Case. — Daniel  t'.  Whartenby, 
17   Wall.    639,    643,   21    L.    Ed.   661. 

3.  Rule  of  law  not  of  construction. — De 
La  Vergne,  etc.,  Machine  Co.  v.  Feather- 
stone,    147    U.    S.    209,    222,    37    L.    Ed.    138. 

If  a  testator  has  used  technical  language, 

(1 


which  brings  the  case  within  the  rule  in 
Shelley's  Case,  a  declaration,  however  pos- 
itive, that  the  rule  shall  not  apply,  or  that 
the  estate  of  the  ancestor  shall  not  con- 
tinue beyond  the  primary  express  limita- 
tion, or  that  his  heirs  shall  take  by  pur- 
chase and  not  bj'  descent,  will  be  unavail- 
ing to  exclude  the  rule  and  cannot  affect 
the  result.  But  if  there  are  explanatory 
and  qualifying  expressions,  from  which  it 
appears  that  the  import  of  the  technical 
language  is  contrary  to  the  clear  and  plain 
intent  of  the  testator,  the  former  must 
yield  and  the  latter  will  prevail.  Daniel  v. 
Whartenby,  17  Wall.  639,  643,  21  L.  Ed. 
661;  De  Vaughn  v.  Hutchinson,  165  U.  S. 
5G6,  597,  41  L.  Ed.  827;  Green  v.  Green,  23 
Wall.  486,  23   L.   Ed.   75. 

4.  Applies  to  equitable  and  legal  estates. 
— Croxall  V.  Shercrd,  5  Wall.  268,  18  L.  Ed. 
572. 

The  rule  in  Shelley's  Case  is  applicable 
to  trust  estates  where  both  the  life  estate 
and  the  remainder  are  of  the  same  char- 
acter. The  legal  effect  of  the  union  of  the 
estates,  as  declared  by  that  rule,  does  not 
occur  where  the  life  estate  is  of  an  equita- 
ble character  and  the  remainder  is  a  legal 
estate,  or  vice  versa.  Both  estates  must 
be  of  the  same  character.  Green  v.  Green, 
23   Wall.  486,  489,  23  L.   Ed.  75. 

5.  Applies  only  to  real  estate De   La 

Vergne,  etc..  Machine  Co.  v.  Featherstone, 
147  U.  S.  209,  222,  37  L.  Ed.  13S. 

6.  Rule  in  Shelley's  Case  abolished  in 
most  of  states. — Daniel  v.  Whartenby,  17 
Wall.  639,  642,  21  L.   Ed.  661. 
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SHERIFFS   AND   CONSTABLES. 

i:y  h.  c.  damron. 
I.   Powers   and  Duties,    1132. 

A.  In  General,  1132. 

B.  Service  and  Return  of  Writ,  1132. 

II,   Liability,    1132. 

A.  In  General,  1132. 

1.  Exceeding  Authority — Liability  in  Damages,  1132. 

2.  Breach  of  Duty — Liability  on   Bond,    1133. 

B.  Liability  for  Failure  to  Return  Property,  1133. 

C.  For  Failure  to  Pay  over  Money  Collected,  1133. 

D.  For  Payment  to  Wrong  Party,  1133. 

E.  Levying    Attachment    for    Debt    Satisfied    Subsequently    to    Issuance, 

1133. 

F.  For   Preservation  of   Property,   1133. 

III.  Criminal  Liability,    1133. 

IV.  Injunction,   1133. 

CROSS   REFERENCES. 

See  the  titles  Arrest,  vol.  2,  p.  451 ;  Attachment  and  Garnishment,  voL 
2,  p.  660;  Escape,  vol.  5,  p.  893;  Execution,  vol.  6,  p.  84;  Principai,  and 
Surety,  vol.  9,  p.  713;  Prisons  and  Prisoners,  vol.  9,  p.  729;  Pubeu:  Of- 
ficers, ante,  p.  363;  Sheriffs',  Constables'  and  Marshals'  Sales. 

As  to  sherilFs  liability  for  prisoner's  escape,  see  the  title  Escape,  vol.  5,  p. 
894.  As  to  liability  of  surety  on  sherifif's  bond,  see  the  title  Principal  ani> 
Surety,  vol.  9,  p.  719.  As  to  sherifFs  right  to  discharge  a  prisoner,  see  the  title 
Prisons  and  Prisoners,  vol.  9,  p.  732.  As  to  privilege  from  arrest,  see  the  title 
Privilege,  vol.  9,  p.  735.  As  to  right  to  remove  a  cause  when  a  sheriff  is  a 
party,  see  the  title  Removal  of  Causes,  ante,  p.  663.  As  to  liability  of  sheriff 
in  replevin,  see  the  title  Replevin,  ante,  p.  717. 

I.  Powers  and  Duties. 

A.  In  General. — The  powers  and  duties  of  a  sheriff  are  usually  divided  inta 
four  distinct  classes,  to  wit — his  judicial  capacity ;i  as  kind's  bailiff;-  as  conserv- 
ator of  the  peace  i-'^    his  ministerial  capacity.'* 

B.  Service  and  Return  of  Writ. — A  sheriff  cannot  be  compelled  to  ser-  c 
or  return  a  void  writ.*^ 

II.    Liability. 

A.  In  Genreal — 1.  Exceeding  Authority — Liability  in  Damages. — 
Where  the  sheriff  has^  exceeded  his  authority,  he  may  be  proceeded  against  by 
an  action  for  damages.^ 

1.  In  his  judicial  capacity,  he  formerly  to  execute  all  processes  issuing  from 
held  the  sheriff's  tourn,  or  county  courts,  courts  of  justice.  He  is  keeper  of  the 
and  performed  other  functions.  South  v.  county  jail  and  answerable  for  the  safe- 
IMaryland,  18  How.  396,  401,  402,  15  L.  Ed.  keeping  of  prisoners.  He  summons  and' 
433.  returns   juries,   arrests,   imprisons   and   ex- 

2.  As  king's  bailiff,  he  seized  to  the  ecutes  the  sentence  of  the  court,  etc. 
king's  use  of  all  escheats,  forfeitures,  waifs,  South  v.  Maryland,  18  How.  396,  401,  403, 
wrecks,   cstrays,   etc.     South  v.   Maryland,  15  L.  Ed.  433. 

18  How.  396,  401,  402,  15  L.  Ed.  433.  5.    Service  and  return  of  writ.— Nathan 

3.  The  powers  and  duties  as  conservator  ^  Virginia,  1  Dall.  77,  1  L.  Ed.  44.  See, 
of  the  peace  exercised  by  a  sheriff  are  not  generally,  the  title  SUMMONS  AND 
strictly  judicial,  but  he  may  be  said  to  act  PROCESS. 

as    the    chief    magistrate     of   his    county,  g      Liability   for    exceeding    authority.— 

wielding  the  executive  power  for  the  pres-  >^Torth  v    Peters    138  U.   S.   271,  284,  34   L. 

ervation    of    the    public    peace.      South    v.  -g  ,    gg.      5       aenerallv.  the  title  PUBEIC 

Maryland.  18  How.  306.  403.15  L.  Ed.  433  gJ>>iCERS  'aSte,  p.  363. 

4.  In  his  ministerial  capacity  lie  is  bound 
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2.  Breach  op  Duty — Liability  on  Bond. — It  is  only  for  a  breach  of  his 
duty  in  the  execution  of  his  ministerial  duties  that  the  sheriff  and  his  sureties 
are  liable  upon  his  bond.'^ 

B.  Liability  for  Failure  to  Return  Property. — The  general  rule  is,  that 
where  an  attachment  has  been  dissolved,  no  action  can  be  maintained  against 
the  sheriff  for  a  return  of  the  property,  until  he  have  notice  by  the  record  of 
the  fact;  or  if  it  has  taken  place,  by  the  act  of  the  parties,  dehors  the  record, 
then  not  until  notice  of  the  extrinsic  facts,  which  have  satisfied  it,  has  been 
brought  home  to  him.^ 

C.  Failure  to  Pay  over  Money  Collected. — In  some  jurisdictions  a  sheriff 
who  fails  to  pay  over  to  the  plaintiff'  money  collected  on  executions  is  liable 
for  the  amount,  with  interest  and  damages. ^ 

D.  For  Payment  to  Wrong  Party. — Where  a  sheriff'  pays  over  money  lo 
the  nominal  instead  of  the  real  plaintiff,  though  the  indorsement  for  the  use, 
etc.,  is  on  the  writ,  he  is  liable. ^^ 

E.  Levying  Attachment  for  Debt  Satisfied  Subsequently  to  Issuance. 
— Where,  after  the  attachment  has  issued,  a  plaintiff'  in  attachment  takes  the 
promissory  notes  of  defendant  for  his  debt,  and  the  sheriff  has  no  notice  of 
this  adjustment  of  the  claim,  he  cannot  be  held  responsible  for  levying  the  at- 
tachment for  the  debt  so  satisfied,  or  for  refusing  to  redeliver  the  property  at- 
tached. ^^ 

F.  For  Preservation  of  Property. — After  the  seizure  of  personal  prop- 
erty under  an  order  of  attachment  issued  during  the  pendency  of  an  action,  if 
the  property  is  retained  in  the  possession  of  the  sheriff,  he  will  be  held  re- 
sponsible for  the  exercise  of  ordinary  care  for  its  preservation.  If  wasted,  lost 
or  destroyed  by  his  negligence  he  must  account,  and  the  amount  for  which  he  is 
liable  on  such  account  will,  when  ascertained,  be  applied  toward  the  satisfaction 
of  any  judgment  that  may  have  been  obtained. ^^ 

in.    Criminal  Liability. 

The  sheriff's  duty  as  conservator  of  the  peace  is  a  public  duty,  for  neglect  of 
which  he  is  amenable  to  the  public,  and  punishable  by  indictment  only.^"^ 

IV.   Injunction. 

A  sheriff  may  be  restrained  from  continued  wrongdoing. ^^ 

7.  Liability  on  bond. — South  v.  Mary-  against  him.  Turner  v.  Fendall,  1  Crjnich 
land,  18  How.  396,  1.5  L.  Ed.  433.     See  the       117,  136,  2  L-  Ed.  53. 

title   PUBLIC    OFFICERS,    ante,   p.    363.  10.   For  payment  to  wrong  party.— Zant- 

See  post,  "Criminal   Liability,"   III.  zinger  v.  Old,  2  Dall.  265,  1  L.  Ed.  375. 

8.  Liability  for  failure  to  return  prop-  H-  Levying  attachment  for  debt  satis- 
erty.— Conner  v.  Long,  104  U.  S.  228,  239,  fi^d  subsequent  to  issuance.— Livingston  v. 
26  L    Ed    7''3  Smith,  5  Pet.  90,  8  L.   Ed.  57. 

9.  For  failure  to  pay  over  money  col-  ,,^f  i^V'^^l"  "^  ^'"^^'''  ''  ^^'"-  "'  ''' 
^FH~;?7"'"  ''•  ^^^^^^°"^'  '  ^°"-  ''•  "-^  IZ.    Criminal   liability.-South    v.    Mary- 

iir,  ■           ,          ,       •«     ,                     ^    ■           ,  l"-"fl.    18    How.    396,    403,    15    L     Ed.    433. 

Where    the    shenflf    does   not    bring   the  gee    ante,   "Breach    of   Duty— Liability   on 

money  mto  court,   alter   having  levied   an  Bond"    II    A    2 

execution  on  it  while  in  his  hands,  and  has  14^  '  Injunction. North    v      Peters      133 

not    sufficiently    justified    the    nonpayment  U.  S*.  271,  284,  . 54  L.  Ed.  936.'   See  the' titles 

of  it   to   the   creditor,  on   motion   of   such  INJUNCTIONS,  vol.  6    p.  1022;  PUBLIC 

creditor  the  court  may  render  a  judgment  OFFICERS,  ante,  p   363. 
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C.  On  Division  of  County,  1138. 

X.  Conduct  of  Sale,  1138. 
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B.  Time  of  Making  Sale,  1138. 

1.  After  Return  Day.  1138. 

2.  After  Death  of  Defendant,   1139. 

3.  After  Postponement,   1139. 

C.  Place  of  Making  Sale,  1139. 

D.  Manner  of  Making  Sale,   1139. 

1.  In  General,   1139. 

2.  Dependent  upon  Nature  of  Property,  1139. 

3.  In  Parcel  or  in  Gross,   1139. 

E.  Terms  and  Conditions,  1139. 

1.  In  General,  1139. 

2.  Under  Louisiana  Code,  1139. 

F.  Bidding  at  Sale,  1139. 

1.  Presence  of  Bidders,  1139. 

2.  Acceptance  of  Bid,   1139. 

G.  Purchasers  at  Sale,  1139. 
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2.  Rights  of  Purchasers,  1139. 
H.  Payment  of  Purchase  Price,  1139, 
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a.  In  General,  1139. 

b.  Under  Louisiana  Code,   1140. 
2.  Effect  of  Nonpayment,   1140. 

XI.  Return  of  Officer,  1140. 

A.  Necessity  for,   1140. 

B.  Time  of  Alaking,   1140. 

C.  Presumption  of  Making,   1140. 

D.  Sufficiency   of   Return,    1140. 

E.  Return  of  No  Sale,   1140. 

F.  Objections  to  Return,   1141. 

G.  Amendment  of  Return,   1141. 
H.  Effect  of  Return,   1141. 

XII.  Confirmation  of  Sale,    1141. 
XIII.    Certificate  of  Sale,   1141. 
XiV.   Enjoining  Sale,    1141. 

XV.  Setting  Sale  Aside,   1141. 
A.  Jurisdiction,   1141. 
P>.  Election  of  Remedies,    1141. 

C.  Grounds  for,  1142. 

1.  Want   of   Notice,    1142. 

2.  Errors  and   Irregularities,    1142. 

3.  Fraud,  1142. 

4.  Inadequacy  of  Price,   1142, 

D.  Evidence,  1142. 

E.  Effect  of  Setting  Aside,  1142. 

XVI.  Redemption,   1142. 

A.  Jurisdiction,   1142. 

B.  Who  May  Redeem,  1142. 

C.  Property  Subject  to  Redemption,  1142. 

D.  Time  of  Redemption,  1142. 

E.  Proceedings,    1143. 

F.  Effect  of  Redemption,   1143. 

G.  Deed  of  Release,  1143. 

XVII.  Deed,   1143. 

A.  By  Whom  Executed,   1143. 

B.  Recordation,  1143. 

C.  Proof  of  Deed,   1144. 

D.  Construction,    1144. 

E.  Operation  and   Effect,    1144. 

1.  Upon   Whom  Operative,    1144. 

2.  To  Pass  Title,   1144. 

3.  To   Satisfy   Statute  of   Frauds,    1144. 

4.  As  Color  of  Thle,    1144. 

5.  As  Evidence,   1144. 

XVIII.  Proceeds   of  Sale,    1145. 

A.  In  General,   1145. 

B.  Recovery  of   Proceeds,    1145. 

C.  Distribution  of   Proceeds,   1145. 

1.  Among  Whom  Distributed.   1145. 

2.  Manner  of  Distribution,   1145. 

3.  Distribution  of  Surplus,   1145. 

XIX.  Validity  of  Sale,  1145. 
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XX.   Effect  of  Sale,   1145. 

A.  To  Satisfy  Judgment  and  Execution,  1145. 

B.  To  Pass  Title,  1146. 

C.  On  Rights  of  Purchaser,  1146. 

1.  In  General,   1146. 

2.  Enforcement  of  Rights,   1146. 

a.  In  Equity,   1146. 

b.  Laches,   1146. 

D.  On  Rights  of  Third  Persons,  1146. 

E.  As  to  Incumbrances,    1146. 

XXI.   Collateral  Attack,    1147. 

XXII.   Review,    1147. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333;  Attachment  and  Garnish- 
ment, vol.  2,  p.  660;  Executions,  vol.  6,  p.  84;  Judicial  Sales,  vol.  7,  p. 
704;   Revenue  Laws,  ante,  p.  838. 

I.   Nature  of  Proceedings. 

The  proceedings  on  execution  sales  are  in  rem.^ 

II.   Jurisdiction. 

See  elsewhere. 2 

III.   Control  of  Proceedings  by  Court. 

It  is  the  settled  law  of  Nebraska  that  one  purchasing  at  an  execution  sale 
submits  himself  to  the  jurisdiction  of  the  court  as  to  matters  affecting  the  sale.^ 

IV.   Rule  of  Decision. 

The  process  act  in  regard  to  the  enforcement  of  judgments  of  federal  courts 
as  judgments  of  state  courts  are  enforced,  applies  to  sheriff's  sales.* 

V.   Property  Subject  to  Sale. 

A.  In  Regard  to  Quality. — See  elsewhere.^ 

B.  In  Regard  to  Quantity — 1.    In  General. — See  note.*'' 

2.  On  Alias  and  Pluries  Writs. — On  a  sale  on  alias  and  pluries  writs,  the 
amount  to  be  realized  should  be  limited  to  the  amount  of  the  original  judgment 
remaining  after  prior  execution  sales.'^ 

1.    Nature  of  proceedings. — Heidritter  v.  proceeding   in    suits,"    the    court,   speaking 

Elizabeth  Oil-Cloth  Co.,  112  U.  S.  294,  23  by    Chief    Justice    Marshall,    said,    that    it 

L.  Ed.  728;  Pennoyer  v.  Neff,  95  U.  S.  714,  "embraces  the  whole  progress  of  the  suit, 

2J:  L.   Ed.   565.     See  the  title   REVENUE  and  every  transaction  in  it,  from  its  com- 

LAWS    ante    p.  838.  mencement   to   its   termination,   which   has 

2    Ju'risdiction.— See  the  title  COURTS,  been    already    shown    not    to    take    place 

vol'  4    o    887  untu   the   judgment   shall   be   satished.      It 

Of  '  provisional     courts.— See     the     title  may  then  and  ought  to  be  understood  as 

COURTS    vol    4    p    1048  prescribing   the   conduct   or    the    orhcer   in 

Conflicting.— See  ■  the  'titles    COURTS,  the  execution  of  process,  that  being  a  part 

vol.  4,  p.  1170;  EXECUTIONS,  vol.  6,  p.  of     the    proceedings     m    the    suit.        La- 

^f.f,      '  ^  master   v.    Keeler,    123    U.    b.    3/6,    389,   31 

3.  Deputron   v.   Young,    134   U.    S.   241.  L.  Ed^238.     See  the  title  COURTS,  vol.  4, 

^^4!    Rule  of 'ded'sion.— Section  916  of  the  5.    See  the  title  EXECUTIONS,  vol.  6, 

Revised  Statutes,  act  of  June  1.  1872,  re-      P-  ^^v  ,    ^  ..-^        <2        -c        u 

enacted      December     1,1873,      applies    to  ^  f "   "^^'M?^  ,iTn«  ^^7  t'' T^^'''^n'> 

sheriff's    sales.      Lamaster    v.    Keeler,    123  v-    Edwards,    13   Wall    506    20   L.   Ed.   702. 

U    S    376    31  L.  Ed    238.  -^"^   see   the   title    lAXAiiON. 

In  Wayman  v.   Southard,   10   Wheat.    1,  7.  On  alias  and  pluries  writs.— The  sher- 

6   L.    Ed.   253,   the   acts   of   September   29,  iff's    return    of    an    execution    sale    of    the 

1789,   and    May    8,    1792,    were    considered  original    writ    to    enforce    a   judgment    for 

and  construed.     And  in   giving  a  meaning  the    sum    of    $1,700,    showed    that    he    had 

to    the    language    "forms    and    modes    of  realized   the    sum    of   $900   and   that   there 


SHERIFFS',   CONSTABLES'  AND  MARSHALS'  SALES.       1137 


See  elsewhere.^ 


VI.   Election  of  Remedies. 


VII.    Prerequisites  to  Making  Sale. 

A.  Exhaustion  of  Personalty  before  Sale  of  Realty. — In  some  of  the 
states  it  is  made  a  prerequisite  to  proceeding  to  sell  the  real  estate  of  the  de- 
fendant that  his  personalty^  and  the  rents  and  profits  of  his  realty  for  a  term  of 
years  be  first  sold.^*^ 

B.  Appraisement. — It  is  made  a  prerequisite  to  an  execution  sale  in  some 
of  the  states  that  the  property  be  first  appraised  ;ii  but  a  sale  is  not  vitiated  for 
want  of  appraisement,  wihere  required  by  a  statute  passed  after  the  issuance  of 
the  execution. 12 

C.  Notice — 1.  By  Publication. — The  publications  which  are  required  by 
law  to  be  made,  subsequent  to  the  sheritt's  return,  and  previous  to  the  order  of 
sale,  are  indispensable  preliminaries  to  a  valid  order  of  sale.^^  The  provisions 
of  the  code  of  procedure  of  Louisiana  concerning  sales  of  real  estate  under 
execution^  require  that  the  sale  shall  be  advertised  in  a  newspaper  published  in 
the  parish  where  the  land  is  situated.  This  procedure  should  be  followed  in  the 
federal  courts  in  that  state. ^^ 

2.  Of  Postponed  Sale. — By  the  laws  of  Louisiana,  debts  which  are  due  to 
a  defendant,  against  whom  an  execution  has  issued,  may  be  seized  and  sold. 
But  they  must  first  be  appraised  at  their  cash  value,  and  if  two-thirds  of  such 
appraised  value  is  not  bid,  the  sheriff  must  adjourn  the  sale  and  again  adver- 
tise the  property.  This  mode  of  proceeding  was  adopted  by  a  sale  of  the  circuit 
court  of  the  United  States,  and  was  therefore  obligatory  upon  the  marshal. ^^ 

3.  O^  Sale  oe  Mining  Claim. — A  purchaser  at  an  execution  sale  of  a  lode 
claim  acquires  no  title  against  a  joint  owner  upon  whom  no  notice  has  been 
served.i^  Under  Revised  Statutes,  §  2324  the  co-owner  of  a  lode  claim,  who 
has  performed  labor  thereon,  may  have  the  property  sold  at  a  sheriff's  sale  to 

made  a  sale  of  some  promissory  notes 
secured  by  mortgage,  without  an  appraise- 
ment, and  sold  them  for  less  than  one- 
third  of  their  amount,  the  sale  was  void. 
Collier  v.  Stanbrough,  6  How.  14,  12  L. 
Ed.  324.  See  the  title  JUDICIAL  SALES, 
vol.   7,   p.   712. 

12.  Gantly  v.  Ewing,  3  How.  707,  11  L. 
Ed.  794;  Howard  zk  Bugbee,  24  How.  461, 
465,   16  L.   Ed.   753. 

13.  Thatcher  v.  Powell,  6  Wheat.  119,  5 
L.  Ed.  221. 

14.  A  sale  of  lands  in  such  cases,  under 
execution  from  the  federal  court  in  Louisi- 
ana, should  be  set  aside  in  a  proper  pro- 
ceeding for  that  purpose,  when  it  has  not 
been  advertised  in  a  newspaper  of  the 
parish,  and  when  there  is  a  paper  published 
in  such  parish.  Moncure  f.  Zunts,  11  Wall. 
416,   20    L.    Ed.    18L 

The  seventh  section  of  the  act  of  con- 
gress of  March  2,  1867,  applies  only  to 
such  advertisements  as  may  be  published 
in  behalf  of  the  government,  and  are  to 
be  paid  for  out  of  the  federal  treasury. 
It  does  not  affect  advertisements  for  sale 
of  lands  under  judicial  process  in  suits 
between  individuals.  Moncure  v.  Zunts, 
11  Wall.   416.   20   L.    Ed.   181. 

15.  Of  postponed  sale.— Collier  v.  Stan- 
brough, 6  How.  14,  12  L.  Ed.  324. 

16.  Turner  v.  Sawyer,  150  U.  S.  578,  37 
L.   Ed.   1189. 


was  still  due  the  sum  of  $800.  Afterwards 
an  alias  execution  was  issued  for  the  full 
amount  of  the  $1,700.  The  court  did  not 
decide  whether  or  not  the  sale  was  void, 
but  held  that  as  to  the  original  purchaser, 
it  was  irregular,  though  pershaps  not  to 
the  extent  of  invalidating  the  title  of  a 
bona  fide  purchaser.  The  irregularity  in 
this  case  was  taken  into  consideration 
among  other  grounds  for  setting  the  sale 
aside.  Schroeder  v.  Young,  161  U.  S. 
334,    341,    40    L.    Ed.    721. 

8.  See  the  title  EXECUTIONS,  vol.  6, 
p.   99. 

9.  Thatcher  v.  Powell,  6  Wheat.  119,  5 
L.  Ed.  221;  Walker  v.  Turner,  9  Wheat. 
541,  6  L.  Ed.  155.  See  the  title  EXECU- 
TIONS,  vol.   6,   p.   91. 

10.  Such  an  act  has  been  held  not  merely 
directory  to  the  sheriff,  but  restrictive  of 
his  power  to  sell  the  fee  simple.  If  he 
sells  the  fee  simple  without  having  pre- 
viously offered  the  rents  and  profits,  his 
deed  is  void.  Gantly  v.  Ewing,  3  How. 
707,  11  L.  Ed.  794;  Collier  v.  Stanbrough, 
6   How.   14,   22,   12   L.   Ed.  324. 

The  sheriff's  duties  are  plainly  pre- 
scribed; if  he  has  no  power  to  sell,  want 
of  knowledge  on  part  of  the  purchaser 
could  not  confer  it,  and  no  such  con- 
tingency can  be  let  in  to  help  his  deed. 
Gantly  v.  Ewing,  3  How.  707,  715,  11  L- 
Ed.    794. 

11.  Appraisement. — Where    the    marshal 
10  U  S  Enc— 72 
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satisfy  his  claim  upon  the  giving  of  a  forfeiture  notice;  but  the  purchaser  at  a 
sheriff's  sale  under  the  laws  of  Colorado,  who  has  received  the  sheriff's  certifi- 
cate, is  not  a  co-owner,  as  by  the  laws  of  that  state  title  remains  in  the  judg- 
ment debtor  until  the  sheriff's  deed  is  executed. ^'^ 

4.  Of  Sale  of  Incumbered  Property. — By  the  law  of  Louisiana,  where 
property,  susceptible  of  being  mortgaged,  is  to  be  sold  under  execution,  the 
sheriff  is  required  to  obtain,  from  the  proper  ofifice,  a  certificate  of  the  mort- 
gages and  other  liens,  against  it,  and  to  read  it  aloud  before  he  cries  the  prop- 
erty;   and  also  to  give  notice  that  the  property  will  be  sold  subject  to  them.^^ 

5.  Where  Proceeding  Abated. — See  elsewhere.^^ 

VIII.   Parties. 

A.  Lienholders. — The  interest  of  a  mortgagee,  who  is  not  made  a  party  in 
the  property,  is  not  aft'ected  by  its  sale  by  a  sheriff.2'> 

B.  Donee  of  Purchaser  at  Prior  Sale. — The  gratuitous  donee  of  a  pur- 
chaser not  in  possession  under  a  sheriff's  sale  in  Louisiana  made  for  credit  on 
a  twelve  months  bond,  need  not  be  made  a  party  to  and  served  with  notice  of  the 
proceedings  on  a  second  sale  on  the  forfeiture  of  the  bond.  Although  such 
donee  is  a  third  possessor,  he  is  not  entitled  to  the  delay  and  formalities  of  a 
hypothecary  action.-^ 

IX.   Power  to  Make  Sale. 

A.  Dependent  upon  Process. — The  power  of  an  officer  to  make  the  sale 
exists  by  virtue  of  a  valid  process  ;^-  and  if  the  command  of  a  writ  of  execu- 
tion has  ceased  to  be  obligatory  upon  him,  the  execution  creditor  has  no  right 
to  insist  that  the  sheriff  further  proceed  under  the  vvrit.^^  Where  property 
is  seized  under  a  writ  of  fieri  facias  before  its  return  day,  the  officer  has  power 
to  make  the  sale  afterwards. 2-*  As  it  affects  third  persons,  an  officer  has  the 
same  power  to  make  sale  under  a  process  to  enforce  a  judgment  fraudulently 
obtained  as  one  obtained  fairly,  prior  to  its  being  set  aside.^^ 

B.  After  Removal  from  Office. — A  sale  of  land  by  a  marshal  on  a  vendi- 
tioni exponas,  after  his  removal  from  office,  and  the  appointment  and  qualifica- 
tion of  his  successor,  is  not  void,  if  returned  to  the  court  and  confirmed  by  it 
on  motion  and  a  deed  ordered  to  be  made  to  the  purchaser  at  the  sale  by  the 
new  marshal. 2''" 

C.  On  Division  of  County. — Where,  after  he  has  taken  possession  of  the 
property  under  a  writ  of  execution,  a  sheriff's  county  is  divided,  he  still  has 
power  to  make  sale,  although  the  property  is  situated  in  that  part  of  his  former 
county  which  is  erected  into  a  new  county.-" 

X.    Conduct  of  Sale. 

A.  In  Conformity  to  Law. — An  execution  sale  must  be  conducted  in  pur- 
suance of  the  law  under  which  it  is  made,  or  no  title  is  conveyed. ^^ 

B.  Time  of  Making  Sale — 1.  After  Return  Day. — If  a  writ  of  execution 
be  levied  before  its  return  day,  a  sale  thereon  may  be  had  afterwards.-^ 

17.  Turner  v.  Sawyer,  150  U.  S.  578,  37  23.  Clarke  v.  Larremore,  188  U.  S.  486, 
L.   Ed.   1189.                                                                   47     L.     Ed.     556.      See    the    title    BANK- 

18.  Of   sale   of   incumbered   property.—       RUPTCY,  vol.  2,  p.  930. 

Patterson  v.  De  la  Ronde,  8  Wall.  292,  19  24.    Remington  z\  Linthicum,  14  Pet.  84, 

L.    Ed.   415.  10  L.  Ed.  364. 

19.  Where  proceeding  abated. — See  the  25.  Simms  v.  Slacum,  3  Cranch  300,  306, 
title  EXECUTIONS.  v>,l.  0,  p.   i(t4.  2  L.  Ed.  446. 

20.  Parties.— Removal  Cases,  100  U.  S.  26.  Doolittle  v.  Bryan,  14  How.  563,  14 
457,   478,   25    L.    Ed.    593.  L.   Ed.   543. 

21.  Evans  v.  Pike,  118  U.  S.  241,  30  L.  27.  Tyrell  v.  Rountree,  7  Pet.  464,  8  L. 
Ed.  234.  Ed.    749. 

22.  An  officer  has  no  power  to  make  sale  28.    Thatcher  v.  Powell,  6  Wheat.  119,  5 
under    a    void    process.      Mitchell    v.    St.  L.  Ed.  221.     See  the  title  TAXATION. 
Maxent,  4  Wall.  237,  18  L.  Ed.  326.  29.    Wheaton   v.    Sexton,   4   Wheat.   503, 
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2.  After  Death   of  Defendant. — See  elsewhere."^  .       ' 

3.  After  Postponement. — See  elsewhere.-^ ^ 

C.  Place  of  Making  Sale. — In  a  proceeding  under  the  laws  of  Indiana  for 
the  sale  of  an  estate  for  years  and  property  affixed  to  the  premises,  under  an 
agreement  leasing  the  premises  for  mining  purposes,  a  statutory  provision,  re- 
quiring the  sale  of  real  estate  to  be  made  at  the  door  of  a  county  courthouse,, 
should  be  followed.-"-  y 

D.  Manner  of  Making  Sale — 1.  In  Generai,. — Execution  sales  are  made 
as  auction  sales.^^ 

2.  Dependent  upon  Nature  of  Property. — Under  the  laws  of  Indiana  it 
is  proper  to  sell  a  chattel  real  as  real  estate.^-* 

3.  In  Parcel  or  in  Gross. — Where  there  is  no  evidence  to  show  that  the 
property  sold  in  bulk  would  have  sold  for  a  sum  sufficient  to  satisfy  an  execution 
and  costs,  if  it  had  been  sold  in  parcels,  a  sale  will  be  upheld.^^  Nor 
wnll  a  sale  be  set  aside  where  the  sheriff  made  the  sale  en  masse  after  he  had 
first  ofifered  the  property  for  sale  singly  and  separately  and  received  no  bids.^*^ 
The  fact  that  the  sheriff  advertises  to  sell  the  property  in  parcels,  presents  no 
ground  for  an  injunction."" 

E.  Terms  and  Conditions — 1.  In  General. — If  the  statute  under  which  it 
takes  place  provides  that  the  sale  be  for  cash,  a  sale  on  credit  is  not  a  compliance 
therewith.3^ 

2.  Under  Louisiana  Code. — Under  the  Louisiana  Code  property  may  be  sold 
on  an  execution  at  twelve  months  credit,  if  a  sale  for  cash  for  two-thirds  of 
its  appraised  value  cannot  be  made.^^  The  purchaser  is  required  to  give  a 
twelve  months  bond.'**^ 

F.  Bidding  at  Sale — 1.  Presence  of  Bidders. — It  would  seem  inevitable 
that  the  property  would  be  sacrificed  at  a  sale  at  which  the  only  persons  pres- 
ent were  the  bidder  and  the  officer  conducting  the  sale.'*^ 

2.  Acceptance  of  Bid. — In  proceeding  under  a  statute  which  directs  a  sale 
to  be  made  not  to  the  highest  but  to  the  best  bidder,  the  sheriff  may,  if  the  high- 
est bidder  be  unable  to  pay,  refuse  such  bid  and  offer  the  property  to  the  next 
highest  bidder. ■^^ 

G.  Purchasers  at  Sale — 1.    Who  May  Purchase. — See  elsewhere.'*^ 
2.    Rights  of  Purchasers. — See  elsewhere.-*-* 

H.  Payment  of  Purchase  Price — 1.  Necessity  for — a.  In  General. — It 
is  clear  that  a  purchaser  at  sheriff's  sale  cannot  protect  himself  against  a  prior 

4  L.  Ed.  626;  Remington  v.  Linthicum,  14  51    L,.   Ed.   495.      See  the   title  JUDICIAL 

Pet.    84,    10    L.    Ed.    364.      See    the    title  SALES,  vol.   7,  p.   716. 

EXECUTIONS,  vol.   6,  p.   111.     And   see  39.    Evans  v.  Pike,  118  U.  S.  241,  30  L. 

ante,   "Dependent  upon    Process,"   IX,   A.  Ed.  234. 

30.  After  death  of  defendant.— See  the  40.  Evans  z'.  Pike,  118  U.  S.  241,  245,  30 
title  EXECUTIONS,  vol.  6,  p.  104.  L.    Ed.   234. 

31.  After  postponement. — See  the  title  If  such  bond  be  not  paid  at  maturity, 
JUDICIAL  SALES,  vol.  7,  p.  714.  execution  may  be  issued  on  it  or  on   the 

32.  Hyatt  t'.  Vincennes  Nat.  Bank,  113  judgment  at  the  option  of  the  creditor. 
U.  S.  408.  28  L.  Ed.  1009.  Evans  V.  Pike,  118  U.  S.  241,  245,  30  L  Ed. 

33.  Manner    of   making    sale. — See    the  234. 

titles      AUCTIONS      AND      AUCTION-  In   either   case  the   sale   relates  back  to 

EERS,  vol.  2,  p.  746;  JUDICIAL  SALES,  the    judgment    for    its     force    and    eflfect.| 

vol.  7,  p.  715.  Evans   v.    Pike,    118    U.   S.   241,   246,   30   L. 

34.  Hyatt  z'.  Vincennes  Nat.  Bank,  113  ^"i-- ~"^c  i  ,  ,.  ,,,  ^,  ^  ^, 
U.  S.  408,  28  L.  Ed.  1009.  See  ante,  "Place  ,  *^\  A^'^'^V'^' /'  ^  °""-  ^^^  U.  S.  334, 
cA  Making  Sale,"  X,  C.  ^^%^%^\^-'^-  ^^^-     ^   ,      .   r.  n     <.n    ,   t 

OK     AxnT-v         V  11A  TT    c    1QO    100  *2-    ^antzmger  z'.  Pole,  1  Dall.  410.  1  L. 

35.  White  V.   Crow,   110  U.   S.   183,    189,       -^^^    004 

l^hc'^-   V^.     ^^^A^^  *'*'*'  JUDICIAL  43;   Purchasers-Who   may   purchase.- 

SALEwS,  vol.  7,  p.  71,5.  c;ee       the       titles       ATTORNEY        \ND 

36.  White  v.  Crow,  110  U.  S.  183,  190,  CLIENT,  vol.  2.  p.  716-  JUDICI\L 
28  L.  Ed.  113.  SALES,   vol.   7.   p.   718. 

37.  Seward  t'.  Comcau,  26  L.  Ed.  438.  44.   Rights  ci  purchasers.— See  po'^t   "On 

38.  Walker  v.   McLoud,  204   U.    S.   302,  Right  of  Purchaser,"  XX,  C. 
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claim  of  which  he  had  no  notice;  or  be  held  a  bona  fide  purchaser,  unless  he 
shall  have  paid  the  money ."^^ 

b.  Under  Louisiana  Code. — By  the  law  of  Louisiana'  where  property,  sus- 
ceptible of  being  mortgaged,  is  to  be  sold  under  execution,  the  sheriff  is  required 
to  obtain,  from  the  proper  oflfice,  a  certificate  of  the  mortgages  and  other  liens 
against  it,  and  to  read  it  aloud  before  he  cries  the  property ;  and  also  to  give 
notice  that  the  property  will  be  sold  subject  to  them.  The  purchaser  in  such 
case  is  obliged  to  pay  to  the  officer  only  so  much  of  his  bid  as  may  exceed  the 
amount  of  the  mortgages  and  liens,  and  is  allowed  to  retain  the  amount  required 
to  satisfy  them.^*^ 

2.  Effect  of  NonpaymFnt. — If  the  highest  bidder  failed  to  pay  the  purchase 
price,  the  sheriff  may  state  in  his  return  that  the  property  was  sold  such  pur- 
chaser but  the  purchase  money  not  paid,  and  the  property  remains  unsold.*''' 

XI.   Return  of  Officer. 

A.  Necessity  for. — The  officer's  return  is  necessary  to  give  finality  to  the 
sale  and  vest  title  to  the  proceeds  in  the  execution  creditor.'*^  Prior  to  the  re- 
turn, as  between  the  execution  creditor  and  debtor,  while  the  execution  re- 
mained in  force  the  proceeds  of  the  sale  are  not  considered  the  property  of  the 
debtor  and  subject  to  his  debts  as  against  the  rights  of  the  creditor;-*^  but  the 
property  of  the  creditor  in  the  proceeds  is  not  absolute,  and,  if  a  petition  in 
bankruptcy  be  filed  against  the  debtor,  the  proceeds  belong  to  the  trustee  in 
bankruptcy,  and  not  the  judgment  creditor.^*' 

B.  Time  of  Making. — The  return  may  be  made  after  the  return  day,  where 
the  sale  was  made  thereafter  of  property  seized  theretofore.^^ 

C.  Presumption  of  Making. — An  execution  is  presumed  to  have  been  re- 
turned to  the  proper  office  with  the  sheriff's  proceeding  indorsed.^^ 

D.  Sufficiency  of  Return. — The  return  to  a  fieri  facias,  if  written  on  the 
writ,  should  be  so  full  as  to  contain  the  name  of  the  purchaser,  and  the  price 
paid  for  the  property,  or  it  would  not  be  a  sufficient  memorandum  of  the  sale, 
within  the  statute  of  frauds ;  nor  can  an  imperfect  return  of  a  sale  be  made 
complete,  by  a  reference  to  the  private  memorandum  book  kept  by  the  marshal 
of  his  sales ;  as  it  was  not  a  sufficient  memorandum  of  a  sale,  within  the 
statu  te.^'"^ 

E.  Return  of  No   Sale. — If  the  highest  bidder  failed  to  pay  the  purchase 

price,  the  sheriff  may  state  in  his  return  that  the  property  was  offered  to  such 

biflder  but  the  purchase  money  not  paid,  and  that  the  property  remains  un- 
sold.54 

45.    Swayze   v.   Burke,   12  Pet.   11,   9   L.  mntract,    in    this    respect,    on    the    ground 

Ed.  980.  that   Hoa's   mortgage   had,   in   fact,   at   the 

4€.    Patterson   v.    De   la   Ronde,   8   Wall.  time,   lost   its   priority   by   not   being   rein- 

292,  19  L.  Ed.  415.  scribed  before  the  expiration  of  ten  years 

47.    Zantzinger  v.  Pole,  1  Dall.  419,  1  L.  from    its    first    inscription.      Patterson    v. 

Ed.  204.  De   la    Ronde,   8   Wall.  293,   19   L.    Ed.   415. 

The    law,    in    these    particulars,    having  48.    Clarke  v.   Larremore,   188  U.  S.  486, 

been  followed  in  a  sale  made  in  this  case,  47   L.    Ed.   556. 

and,    in    his    deed    to    the    purchaser,    the  49.    Clarke  v.  Larremore,  188   U.   S.  486, 

marshal  having  recited  his  proceedings  at  47   L.   Ed.   556. 

the  sale;  his  announcement  to  the  bidders  50.    Clarke  v.  Larremore,  188  U.   S.  486, 

of  the  subsisting  mortgages   on  the  prop-  47   L.    Ed.   556;    Metcalf  v.   Barker,   187   U. 

erty,  of  which  the  first  was  a  mortgage  of  S.  165,  47  L.  Ed.  122.     See  the  title  BANK- 

one    Mrs.    McGee    to   a    certain    Hoa;    and  RUPTCY,  vol.  2,  p.  930. 

the   retention   of  the   sum  bid  by  the  pur-  51.    Remington  v.  Linthicum,  14  Pet.  84, 

chaser  to  satisfy  the  amount  due  thereon:  10    L     Ed.    364;    Wheaton    t'.    Sexton,     4 

held,   that   by   the   terms   upon    which    the  Wheat.  503,  504,  4  L.   Ed.  626. 

purchaser   took   the   property  at   the   mar-  52.    Presumption  of  making. — Walker  v. 

shal's  sale,  and  the   stipulations  contained  Powers,  104  U.  S.  245,  247,  26  L.   Ed.  729. 

ill  the  marshal's  deed  accepted  by  him  and  53.    Remington  v.  Linthicum,  14  Pet.  84, 

placed   on   record,  he   assumed  to  pay  the  10  L.  Ed.  364. 

amount  due  on  Hoa's  mortgage,  and  could  54.  Return  of  no  sale. — Where  by  a  stat- 

not,   therefore,   avoid   compliance   with   his  ntc  the  shcrifif  must  sell  not  merely  to  the 
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F.  Objections  to  Return. — See  elsewhere.^^ 

G.  Amendment  of  Return. — The  officer  may  amend  his  return.^^ 

H.     Effect  of  Return. — The  return  of  the  officer  completes  the  sale." 

XII.  Confirtnation  of  Sale. 

"It  is  the  settled  law  of  Nebraska  that  the  title  of  a  purchaser  at  an  execution 
sale  depends  not  alone  upon  his  bid  or  payment  of  the  purchase  money,  but 
upon  the  confirmation  of  the  sale."^^  The  confirmation  of  a  sale  cures  mere 
irregularities  not  affecting  its  fairness,  but  not  an  infirmity  growing  out  of  the 
nullity  of  the  judgment  under  which  it  was  had.^^  The  purchaser  acquires  no 
title  to  the  property  under  a  temporary  confirmation  where  the  sale  is  sub- 
sequently set  aside.^*^ 

XIII.  Certificate   of   Sale. 

The  sheriff's  certificate  is  necessary  as  written  evidence  to  satisfy  the  statute 
of  frauds  and  to  identify  the  holder  as  the  person  ultimately  entitled  to  the  deed, 
but  it  does  not  pass  the  title  to  the  land  nor  constitute  the  purchaser  the  owner 
thereof.*^  1  A  party  not  responsible  for  a  mistake  in  a  sheriff's  certificate  of  sale, 
which  the  public  records  of  a  county  correct,  cannot  be  prejudiced  thereby.^^ 

XIV.   Enjoining   Sale. 

A  sale  under  an  execution  may  be  enjoined  ;^^  and,  in  a  proper  case,  the  in- 
junction may  be  made  perpetual.^^  But  a  sheriff  cannot  be  enjoined  from  ex- 
ecuting a  deed  to  a  purchaser  under  a  senior  judgment,  at  the  suit  of  a  redemp- 
tion from  a  junior  judgment,  but  who  failed  to  redeem  from  the  sale  under  the 
senior  judgment  within  the  time  limited   for  redemption.^^ 

!  XV.    Setting  Sale  Aside. 

A.  Jurisdiction. — The  remedy  of  a  principal  that  property  has  been  sold 
at  an  execution  sale,  where  the  agent  wrongfully  consents  to  judgment,  issuance 
of  execution  and  sale  thereon,  is  in  equity,  if  all  the  proceedings  are  regular 
on  their  face.^^ 

B.  Election  of  Remedies. — The  owner  of  property  sold  at  a  fraudulent 
sheriff's  sale  may  file  a  bill  in  equity  praying  in  the  alternative  for  either  an  un- 
conditional delivery  of  the  property,  or  for  leave  to  redeem.*^"  Where  a  principal, 
the   sale  of  whose  property  at  an  execution   sale  was  wrongfully  consented  to 

highest,     but    to    the     best    bidder;      that,  59.    Lamaster   7/.    Keeler,   123   U.    S.   376, 

therefore,  if  the  highest  bidder  was  unable  391,  31  L.  Ed.  238. 

to  pay,  the  sherifif  might  make  an  offer  to  60.    Deputron  v.   Young,   134  U.   S.   241, 

the  next  highest;  and  that  if  the  property  258,  33  Lr.  Ed.  923. 

^yas   not  paid  for    after  a   sale,  the   return  gl.     Turner    v.    Sawyer,    150    U.    S.    578, 

should  be,  that    the  premises  were  knocked  5g5    37  ^    Ed    1189 

down  to  A.  B.,  for  so  much,  that  the  said  .'      ,,,,  -4.           n  '         -.1^  tt    c     100     -,r,« 

A.    B.   has   not   paid   the   pu;chase    money,  ^2.    Wh,  e  z/.    Crow,   110  U.   S.   I.s3,   190, 

and    that,   therefore,    the    premises    remain  "     l-*-   ^   • 

unsold."      Zantzinger  z'.   Pole,   1   Dall.   419,  63.    See   the   titles   EXECUTIONS,  vol. 

1    L.    Ed.   204.  6,  p.  108;   INJUNCTIONS,  vol.  G,  p.   1029. 

55.  See  the  title  JUDICIAL  SALES,  Under  the  Louisiana  practice.— See  Law- 
vol.  7,  p.  720.  rence  7:   Morgan's   R.,   etc.,   Co.,  121   U.   S. 

56.  Shoemaker  v.   Knorr,   1   Dall.   197,   1  r,34,  30  L.  Ed.  1018. 

^•Jr*^'  ^^"       ,       J  ,  •   ,  64.    Amis  v.  Myers,   IG  How.   492,   14   L. 

J  nis   may   be   done    by   a   special    return       jr  j    tooq 

made  at  the  date  of  the  trial,  which  relates  __     ^  '    •       ^  ■    •        ^-  j- 

back   to  the   date    of   sale.      Remington   v.  „,65     Parties  to  '"junction  proceedings  - 

Linthicum,   14    Pet.   84,    92,    10    L.    Ed.    3G4.  )^  ^^'^e   v.    Crow,  110   U.    S.    183,   28    L.    Ed. 

57.  Clarke  v.  Larremore,   188  U.   S.  48G,  ■'^■^• 

47  L.  Ed.   556.  66.     In    such   case    a    federal    court   may 

But   in    Maryland,   it   does   not   pass  the  grant    equitable    relief,    although    the    sale 

title  to  the  property  sold.     Remington  v.  vvas  made  in  a  state  court.     Robb  v.  Vos, 

Linthicum,  14  Pet.  84,  92,  10  L.  Ed.  364.  155  U.   S.   13,  38,  39  L.   Ed.   52. 

58.  Deputron  r.  Young,  134  U.  S.  241,  67.  Graflfam  v.  Burgess,  117  U.  S.  180, 
258,  33   L.   Ed.  923.  194,  29  L.  Ed.  839. 
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bv  an  agent,  elects  to  proceed  against  the  proceeds  which  have  been  paid  into 
court,  he  is  thereafter  estopped  from  proceeding  in  equity  to  have  the  sale  set 
aside.*^ 

C.  Grounds  for — 1.    Want  of  Notice. — A  sale  should  be  set  aside  for  want 

of  notice.^'' 

2.  Errors  and  Irregularities. — A  sale  will  not  be  set  aside  for  a  mere  ir- 
regularity committed  by  the  ofificer.'^ 

3.  Fraud. — A  sale  may  be  set  aside  because  obtained  by  fraud."  ^  The  fraud- 
ulent concealment  of  the.  fact  of  his  having  purchased  at  a  sheriff's  sale  by  a 
purchaser  so  as  to  prevent  the  debtor  from  redeeming  within  the  statutory 
period  allowed  therefor,  may  be  considered  on  the  question  of  setting  the  sale 
aside. "2 

4.  Inadequacy  of  Price. — See  elsewhere.'^^ 

D.  Evidence. — It  being  alleged  that  a  purchase  of  property  at  an  execution 
sale  was  collusive  and  fraudulent  as  between  the  judgment  debtor  and  the  pur- 
chaser, and  a  part  of  a  fraudulent  scheme  to  hinder,  delay  and  defraud  the  com- 
plainant creditor,  which  was  denied  in  the  answer,  and  was  corroborated  by 
the  testimony  of  the  grantee,  as  a  witness  for  the  complainant,  and  by  the  tes- 
timony of  the  sheriff  making  the  sale,  to  the  effect  that  the  purchaser  paid  a 
full  consideration  for  the  property,  it  was  held  that  the  allegations  of  the  bill 
were  not  supported  by  the  evidence."^ 

E.  Effect  of  Setting  Aside. — See  elsewhere.'^ 

XVI.   Redemption. 

A.  Jurisdiction. — A  court  of  equity  has  jurisdiction  of  a  redemption  suit 
upon  the  ground  that  the  statutory  period  therefor  by  an  accident  at  law  has 
expired,  and  that  an  accounting  is  necessary  to  adjust  the  rights  of  the  parties, 
which  cannot  be  done  in  a  court  of  law."*^ 

B.  Who  May  Redeem. — Under  the  laws  of  Indiana,  a  person  having  a  lien 
otherwise  than  by  judgment  may  redeem.  The  trustee  of  a  mortgage  may  re- 
deem property  sold  under  a  priod  execution  VienJ' 

C.  Property  Subject  to  Redemption. — All  property  other  than  leasehold 
estates  in  realty  of  less  than  two  years  might  be  redeemed  under  the  laws  of 
the  territory  of  Washington.^ ^  Under  the  laws  of  Indiana  the  property  of  a 
railroad  company  sold  under  execution  may  be  redeemed." '^ 

D.  Time  of  Redemption. — A  person  who  fails  to  redeem  property  from 
an  execution  sale  within  the  time  limited  by  law,  thereby  loses  his  right  to  re- 

68.  Robb  V.  Vos,  155  U.  S.  13,  39  L.  Ed.  and  intentional!}'  failed  to  inform  the  plain- 
52.  See  the  title  ELECTION  OF  REME-  tiff  of  the  sale  after  notice  that  the  debtor 
DIES,  vol.  5,  p.  719.  intended   to   redeem   the   propertj'   from   a 

69.  Moncure  v.  Zunts,  11  Wall.  416,  423,  prior  tax  sale.  Schroeder  z\  Young,  161 
20   L.   Ed.    181.  U.    S.    3.S4.   343,    40    L.    Ed.    721. 

70.  Gibson  v.  Lyon,  115  U.  S.  439,  450,  73.  Inadequacy  of  price. — See  the  titles 
29  L.  Ed.  440;  Andrew  v.  Fleming,  2  Dall.  JUDICIAL  SALES,  vol.  7,  p.  727;  VEN- 
93,  1  L.  Ed.  303.  DITIONI   EXPONAS. 

'^The    sheriff    acted    strictly    within    the  74.  Gottlieb  v.  Thatcher,   151  U.   S.  271, 

command  of  his  writ.     That  was  to  seize  281,   38   L.   Ed.   157. 

and   sell   the   mortgaged   premises.     If   he  75.  Effect  of  setting  aside. — See  the  titles 

proceeded  to  sell  more  than  was  sufficient  APPEAL   AND    ERROR,   vol.   2,   p.   384; 

to    pay    the    debt,    it    was    at    most    but    a  JUDICIAL  SALES,  vol.  7,  p.  729. 

mere  "irregularity,   even   if   it   could   be    so  76.   Schroeder  v.   Young,   161   U.    S.   334, 

considered."      Gibson   v.    Lyon,    115   U.    S.  345,   40  L.   Ed.   721. 

439,  450,  29  L.  Ed.  440.  77.   Who     may    redeem. — The     property 

71.  Byers  v.  Surget,  19  How.  303,  310,  sold  in  this  case  was  that  of  a  railroad 
311,  15  L.  Ed.  670;  Schroeder  v.  Young,  company,  and  the  sale  took  place  under 
161  U.  S.  334,  343,  40  L.  Ed.  721;  Gottlieb  §§  770  to  776  of  the  Revised  Statutes  of 
V.  Thatcher,  151  U.  S.  271,  38  L.   Ed.   157.  Indiana.       Porter    v.     Pittsburg    Bessemer 

A    sheriff's    sale   to   enforce    a   judgment  Steel   Co.,  122  U.  S.  267,  30  L.  Ed.   1210. 
obtained  on  a  forged  note  will  be  set  aside.  78.   Parker   v.    Dacres,    130   U.    S.   43,   45, 

Monger  v.  Shirley,  131  U.  S.,  appx.  cxxxi,  32   L.   Ed.  848. 
22  L.   Ed.  449.     See   the  title   WAR.  79.    Porter   z:    Pittsburg    Bessemer    Steel 

72.  In  this  case  the  purchaser  purposely  Co.,   122   U.    S.   267,  30   L.   Ed.    1210. 
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deem,  unless  he  is  able  to  show  some  fraud  or  wrong  on  the  part  of  the  pur- 
chasers by  which  his  redeeming  was  prevented.^*^  The  owner  of  property  sold 
at  an  execution  sale  may  redeem  after  the  expiration  of  the  time  limited  by 
law,  where,  through  fraud  of  the  execution  creditor  and  purchaser,  the  owner 
had  no  notice  of  the  sale  until  after  the  time  for  redemption  had  expired.^ ^ 

E.  Proceeding's. — A  bill  filed  by  the  owner  of  property  sold  at  a  fraud- 
ulent sheriff's  sale,  praying  for  an  absolute  annulment  of  the  sale  on  the  ground 
of  fraud,  may  be  amended  to  ask  leave  to  redeem  upon  payment  of  purchase 
price,  interest,  costs  and  counsel  fees.^^ 

F.  Effect  of  Redemption. — The  redemption  of  property  sold  under  an 
execution  lien  by  a  subsequent  lienholder  does  not  restore  the  prior  lien,  under  the 
laws  of  Indiana. ^3  Under  the  laws  of  Colorado  a  redemption  annuls  the  sale,^-* 
and  a  redemptioner  from  an  execution  sale  under  a  senior  judgment  does  not 
acquire  the  property  discharged  of  the  right  of  redemption  from  a  sale  under 
a    junior   judgment.''*^ 

G.  Deed  of  Release. — Where  the  sale  has  culminated  in  the  execution  and 
delivery  of  a  deed  to  the  purchaser,  which  is  not  void  on  its  face,  the  purchaser 
is  entitled  to  have  the  deed  canceled  and  a  reinvestment  of  the  title  in  himself. ^^ 
In  the  absence  of  fraud,  a  purchaser  at  an  execution  sale  on  a  senior  judgment 
will  not  be  compelled  to  execute  deeds  of  release  to  a  redemptioner  from  a  sale 
on  a  junior  judgment  who  has  failed  within  the  time  limited  to  redeem  from 
the  sale  on  the  senior  judgment. ^'^ 

XVII.  Deed. 

A.  By  Whom  Executed. — A  sheriiT's  deed  may  be  executed  by  a  deputy 
sheriff  in  his  own  name,  and  not  in  the  name  of  the  sheriff',  in  Louisiana.  The 
rule  seems  to  be  otherwise  in  some  of  the  states. ^^  fi;,g  defendant  whose  prop- 
erty is  sold  need  not  join  in  the  deed.^^ 

B.  Recordation. — The  circumstance  that  a  sheriff's  deed  has  not  been 
recorded,  is  of  no  consequence  as  between  a  party  claiming  under  that  deed  and 
the  devisees  of  the  original  claimant;    nor  was  it  of  any  consequence  as  between 


80.  White  v.  Crow,  110  U.  S.  183,  28  L. 
Ed.    113. 

A  purchaser  is  estopped  to  set  up  a 
statutory  period  for  redemption  where,  by 
an  agreement,  he  has  l^ed  the  debtor  to 
believe  that  the  property  may  be  re- 
deemed after  the  expiration  of  such  pe- 
riod. Schroeder  v.  Young,  161  U.  S.  334, 
344,   40   L.    Ed.   721. 

In  cases  of  fraud,  accident  or  mistake 
a  court  of  equity  may  permit  the  debtor 
to  redeem,  notwithstanding  the  statu- 
tory period  for  redemption  has  expired. 
Schroeder  v.  Young,  161  U.  S.  334,  345, 
40    L.    Ed.    721. 

In  Graffam  v.  Burgess,  117  U.  S.  180, 
186,  29  L.  Ed.  839,  the  court  commented 
most  severely  upon  the  conduct  of  the  pur- 
chasers, and  found  no  difficulty  in  setting 
aside  the  sale,  although  four  members  of 
the  court  dissented  upon  the  ground  that 
the  complainant  had  failed  in  her  duty  to 
redeem  from  the  sale  within  the  time 
limited  by  law.  Schroeder  v.  Young,  161 
U.    S.    334,    339,   40    L.    Ed.   721. 

81.  Graffam  v.  Burgess,  117  U.  S.  180, 
29   L.    Ed.    839. 

82.  Graffam  v.  Burgess,  117  U.  S.  180, 
194,   29    L.    Ed.    839. 

83.  Porter  v.  Pittsburg  Bessemer  Steel 
Co.,  122  U.  S.  267,  30  L.   Ed.  1210. 

The  purchaser  under  the  execution  sale, 


from  which  the  property  was  redeemed 
by  the  trustee  of  the  mortgage,  cannot 
redeem  from  the  mortgage  sale.  Porter 
v.  Pittsburg  Bessemer  Steel  Co.,  122  U.  S. 
2G7,  30  L.  Ed.  1310.  See  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 

8,    p.    452. 

84.  "The  General  Laws  of  Colorado,  ch. 
52,  page  527,  §  1419,  provide  as  follows: 
'On  such  sum,'  the  redemption  money, 
'being  paid  as  aforesaid'  to  the  purchaser 
or  sheriff,  'the  said  sale  and  the  certifi- 
cate thereupon  granted  shall  be  null  and 
void.'  "  Under  this  statute,  where  there 
have  been  several  sales,  a  redemption  from 
a  sale  under  the  senior  judgment  does  not 
acquire  title  unless  he  redeems  from  all 
the  sales.  White  v.  Crow,  110  U.  S.  183, 
191,   28   L.    Ed.   113. 

85.  It  is  necessary  that  he  also  redeem 
from  the  junior  judgment.  White  v.  Crow, 
110  U.   S.   183,  191,  28   L.   Ed.  113. 

86.  Schroeder  v.  Young,  161  U.  S.  334, 
345,   40   L.    Ed.   721. 

87.  White  v.  Crow,  110  U.  S.  183,  28  L. 
Ed.    113. 

88.  Deed — By  virhom  executed. — Flourney 
V.  Lastrapcs,  131  U.  S.,  appx.  clxi.  25  L. 
Ed.  406;  Comely  7'.  Marckwald,  3  31  U  S. 
159.    161.    33    L.    Ed.    117. 

89.  Miller  z:  Sherry,  2  Wall.  237,  17  L. 
Ed.    827. 
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the  party  claiming  under  that  deed  and  an  assignee  of  those  devisees,  provided 
such  assignee  had  notice  of  the  existence  of  the  deed  from  the  sheriff.  And  an 
open  and  notorious  possession  under  that  deed  was  a  circumstance  from  which 
the  jury  might  presume  that  the  assignee  had  notice,  not  only  of  the  fact  of 
possession,  but  of  the  title  under  which  it  was  held.^" 

C.  Proof  of  Deed. — See  elsewhere.^^ 

D.  Construction. — Parol  evidence  is  admissible  to  explain  an  ambiguity  in 
a  sherilT's  deed.'*- 

E.  Operation  and  Effect — 1.  Upon  Whom  Operative. — Where  the  prop- 
erty of  a  part)'  of  several  joint  tenants  is  purported  to  be  sold  at  a  sheriff's 
sale,  but  the  sherift"'s  deed  purports  to  convey  the  interests  of  all  the  tenants, 
as    to   those   tenants   whose    interests   were   not    sold   the   deed   is   inoperative.^^ 

2.  To  Pass  Title. — Under  an  act  of  congress^^  and  in  some  of  the  states 
the  sheriff's  deed  operates  to  transfer  title  to  the  property  sold,^^  but  in  other 
states  it  does  not.^^^ 

3.  To  Satisfy  Statute  oe  Frauds. — In  some  states  a  sheriff's  deed  is  nec- 
essary to  satisfy  the  statute  of  frauds. ^'^ 

4.  As  Color  oe  Title. — A  void  sheriff's  deed  does  not  constitute  a  grant 
within  the  meaning  of  the  adverse  possession  laws  of  Tennessee. ^^ 

5.-  As  Evidence. — The  recitals  in  a  deed  of  a  sheriff  as  to  the  manner  in  which 
he  executed  a  judgment  directing  the  sale  of  property  are  evidence  against  the 
grantee   and   parties    claiming   under   him.»»      The   proof   of   execution    sales   in 


90.  Recordation. — Lancles  v.  Brant,  10 
How.  348,  13  Iv-   Ed.  449. 

91.  Proof  of  deed.— See  the  title  AN- 
CIENT  DOCUMENTS,  vol.   1,   p.   313. 

92.  Construction. — Where  the  sheriff  sold 
a  tract  of  land  under  a  fieri  facias,  and 
made  a  deed  of  it  to  the  purchaser,  and 
it  appeared  afterwards  that  the  debtor  had 
two  tracts  near  to,  but  separated  from 
each  other,  and  the  sheriff's  deed  de- 
scribed one  tract  accurately  except  that 
it  called  to  bound  upon  two  parcels  of  land 
which  were  actually  contiguous  to  the 
other  tract,  and  the  purchaser  took  pos- 
session of  that  to  which  the  description 
was  mainly  applicable,  and  retained  pos- 
session for  nearly  twenty  years,  parol  evi- 
dence was  admissible  to  show  that  the 
levy  and  sale  applied  to  one  tract  only, 
and  not  both.  Atkinson  v.  Cummins,  9 
How.  479,  13  L.  Ed.  223.  See,  generally, 
the  title  PAROL  EVIDENCE,  vol.  9, 
p.  27. 

93.  Upon  whom  operative. — A  sheriff's 
sale  was  made  of  what  is  known  as  the 
"Wallace  lode"  to  enforce  a  lienholder  by 
T.  for  labor,  in  a  suit  to  which  S.  F.  and 
S.  were  made  defendants  as  the  owners 
thereof.  There  was  no  service  upon  S. 
and  he  was  not  in  court.  The  sheriff  sold 
the  interests  of  S.  and  F.  in  the  premises 
but  gave  a  deed  purporting  to  convey  the 
whole  of  the  lode.  It  was  held  that  the 
purchaser  acquired  no  title  as  to  the  de- 
fendant S.  Turner  v.  Sawyer,  150  U.  S. 
578,    37    L.    Ed.    1189. 

94.  To  pass  title. — Under  the  act  of  con- 
gress, passed  on  the  20th  of  May,  1836, 
a  sheriff's  deed  conveys  a  valid  title  in 
preference  to  an  heir  oi  devisee  of  the 
original  claimant.  Landes  v.  Brant,  10 
How.   348,    13    L.    Ed.   449. 

95.  "By    the   laws   of    Colorado,   title   to 


land  sold  under  execution  remains  in  the 
judgment  debtor  until  the  deed  is  ex- 
ecuted." Turner  v.  Sawyer,  150  \j.  S.  578, 
585,  37   L.   Ed.   1189. 

"This  accords  with  cases  from  other 
states,  which  hold  that  the  estate  of  the 
defendant  in  execution  is  not  divested  by 
a  seizure  and  sale  of  his  lands,  but  only 
by  a  payment  of  the  purchase  money  and 
delivery  of  a  deed."  Turner  v.  Sawyer, 
150  U.   S.   578,   585,  37   L.    Ed.   1189. 

A  sheriff's  deed  passes  all  interest  of 
the  judgment  debtor  under  the  laws  of 
Missouri.     Hammond  v.  Johnston,  142  U. 

5.  73,  35  L.  Ed.  941;  Hammond  v.  Con- 
necticut, etc.,  Ins.  Co.,  150  U.  S.  633,  37  L. 
Ed.    1206. 

96.  A  sale  of  land  by  the  sheriff,  under 
the  laws  of  Maryland,  in  force  in  District 
of  Columbia,  seized  under  a  fieri  facias, 
transfers  the  legal  estate  to  the  vendee  by 
operation  of  law,  and  does  not  require  a 
sheriff's  deed  to  give  it  validity;  but  as 
sheriff's  sales  of  lands  are  within  the  stat- 
ute of  frauds,  some  memorandum  in  writ- 
ing of  the  sale  is  required  to  be  made. 
Remington  v.  Linthicum,  14  Pet.  84,  10 
L.    Ed.    364. 

97.  To  satisfy  statute  of  frauds. — Rem- 
ington V.  Linthicum,  14  Pet.  84,  10  L.  Ed. 
364.  See  the  titles  EJECTMENT,  vol.  5, 
p.    714;    FRAUDS,    STATUTE    OF.   vol. 

6,  p.    456. 

98.  As  color  of  title. — Walker  v.  Turner, 
9   Wheat.   541,  6  L.   Ed.   155. 

99.  As  evidence. — Accordingly  a  deed  of 
this  officer  reciting  a  sale  of  property  un- 
der a  judgment  for  taxes  to  the  highest 
bidder,  when  he  was  authorized  by  the 
statute  only  to  sell  the  smallest  quantity 
of  the  property  which  any  one  would  take 
and  pay  the  judgment  and  costs,  was  held 
to  be  void  on  its  face.  French  v.  Edwards, 
13   Wall.  506,  20  L-  Ed.  702. 
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Florida  is  very  liberal.  The  sale  may  be  proved  by  the  production  of  the  sher- 
iff's deed  without  evidence  of  the  judgment  and  writ  of  execution  under  which 
made.i 

XVIII.   Proceeds  of  Sale. 

A.  In  General. — By  the  writ  of  execution  the  officer  is  commanded  to  pay 
the  proceeds  to  the  creditor,^  but  the  court  may  order  their  payment  into  court.-^ 

B.  Recovery  of  Proceeds. — It  is  not  a  true  proposition  of  law  that  the 
federal  courts  will  not  take  jurisdiction  of  a  suit  to  recover  the  proceeds  of  a 
sheriff's  sale  of  a  bankrupt's  property,  made  under  a  judgment  in  a  state  court 
alleged  to  have  been  confessed  in  fraud  of  the  act,  because  the  judgment  has 
been  perfected  by  levy  or  sale  and  distribution  of  proceeds  of  sale  among  the 
lien  creditors  entitled  by  virtue  of  their  liens  under  state  courts  to  receive  dis- 
tribution.'* 

C.  Distribution  of  Proceeds — 1.  Among  Whom  Distributed. — A  holder 
of  a  prior  execution  lien  is  not  entitled  to  share  in  the  distribution  of  the  pro- 
ceeds realized  from  a  sale  on  a  subsequent  execution,  where  he  had  proceeded 
against  the  defendant  on  a  ca.  sa.  suspending  the  lien  on  the  fi.  fa.^ 

2.  Manner  oe  Distribution. — Under  the  laws  of  Pennsylvania,  the  sheriff 
has  no  power  to  determine  questions  in  regard  to  the  distribution  of  proceeds.^ 

3.  Distribution  of  Surplus. — Where  a  sale  is  made  for  an  amount  in  excess 
of  the  execution,  the  excess  should  be  returned  to  the  execution  debtor.'^ 

XIX.   Validity  of  Sale. 

If  the  court  rendering  the  judgment  has  jurisdiction,  and  the  officer  who 
sold  has  authority  to  sell,  the  sale  will  not  be  void  by  reason  of  errors  in  the 
judgment  or  irregularities  in  the  officer's  proceedings,  which  do  not  reach  the 
jurisdiction  of  the  one  or  the  authority  of  the  other. ^  A  sale  made  to  one  not  a 
party  to  the  suit,  under  a  judgment  or  decree,  wdll  be  valid,  though  the  judg- 
ment may  afterwards  be  reversed.^ 

XX.   Effect  of  Sale. 

A.  To  Satisfy  Judgment  and  Execution. — Where  property  is  sold  at 
a    sheriff's    sale,    the    judgment^*'    and    execution    liens    are    exhausted    by    the 

1.   The  deed  recited  the  rendition  of  the  for.     Bloomfield  v.  Budden,  2   Dall.  183,  1 

judgment,  the  issuance  of  the  writ  of  ex-  L.    Ed.    311. 

ecution    and    the    sale    thereunder    in    pur-  g.   Validity   of  sale.— McGoon   v.   Scales, 

nuance  of  which  the  deed  purports  to  have  9  Wall.  23,  19  L.  Ed.  545;  Landes  v.  Brant, 

been   made.     The  judgment   and  execution  iq  How    348    13  L    Ed    449 

were    not    produced     but    no    objection    to  „j^     g,^-^;    .^     The' Charles    Carter,    4 

the   admission    of   the    deed    was    made    on  branch  328,  333,  2   h.  Ed.   636.  a  ship  had 

of  1^"^°".".;    .V"t      L    f^?    "■    ^^°'^"^'  been   sold   under   executions   issued   within 

o    >;.     i         '   T                        .,00    TT     c     ,oa  ten   days   after   judgment,   contrary   to   the 

A^f   ?7    T      Jh  ^^'■f  "^°''^'    1^^   U.    S.    486,  ^^p,.^^^^  prohibition   of   the   23d   sc^ction   of 

4««,    47    u    lid.    5ab.  ^j^^  judiciary  act:    but  no  writ  of  error  was 

3.  O'Brien  v.  Weld,  92  U.  S.  81,  23  L.  taken  out.  The  court  declared,  that  if  the 
Ed.    675.  executions  were  irregular,  'the  court  from 

4.  Clarion  Bank  v.  Jones,  21  Wall.  325,  which  they  issued  ought  to  have  been 
22   L.   Ed.   542.  moved  to  set  them  aside.     They  were  not 

5.  Freeman  v.  Ruston,  4  Dall.  214,  217,  void,  because  the  marshal  could  have  jus- 
1  L.  Ed.  806.  See  the  titles  EX  ECU-  tified  under  them;  and  if  voidable,  the 
TIONS,  vol.  6,  pp.  99,  103;  JUDGMENTS  proper  means  of  destroying  their  efficacy 
AND    DECREES,   vol.   7,    p.    604.  had  not  been  pursued.'     The  decree  of  the 

6.  Gibson  v.  Lyon,  115  U.  S.  439,  451,  29  circuit  court  was  affirmed,  and  the  money 
L    Ed    440  ordered  to  be  paid  over  to  the  execution 

'7.    Schroeder   v.    Young,    161    U.    S.    334,  V^f^'i^T"''    77'^'^/'-  S'^^on^^'*"  ^''"''• 

341,    40    L.    Ed.    721.  ^^   P^*-   ^^^'  ^^^'  ^   ^-   E^-   ^^^• 

When  land,  in  which   there  is  a  life  es-  9-    McGoon  z:  Scales,  9  Wall.  23,  19  L. 

tate,    is    sold    under   execution,    the    tenant  Ed.  545. 

for  life  will  be  permitted  to  take  the  sur-  10.   Effect — To  satisfy  judgment. — Where 

plus  out  of  court,  on  giving  security  there-  property  is  sold  under  execution  a  redemp- 
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sale,^^    and   not   restored   by   the   redemption   under   such   sale   by  a   subsequent 
Henholder.^- 

B.  To  Pass  Title. — The  sale  passes  title  to  the  property  of  the  debtor^"^  as  of 
its  date,^'*  and  a  deed  is  not  necessary  in  some  jurisdictions. ^^  The  sale  passes 
precisely  the  interest  which  the  debtor  had  in  the  property  sold,  and  the  pur- 
chaser takes  subject  to  all  outstanding  equities. ^"^  When  property  which  the 
owner  has  leased  is  sold  at  sheriff's  sale,  on  execution  against  the  owner,  the 
sheriff's  deed  conveys  the  reversion  and  the  rent  follows  as  an  incident. ^'^ 

C.  On  Rights  of  Purchaser — 1.  In  Ge:neral. — While  a  purchaser  is  not  a 
necessary  party  to  the  original  suit,!'^  he  is  concluded  by  the  proceeding  for  sale 
and  may  be  compelled  to  perform  his  bid.^^ 

2.  Eni-'orckmEnt  of  Rights — a.  In  Equity. — Where  property  is  encumbered 
by  mortgages  or  other  liens  to  a  large  amount  so  that  the  equity  of  the  re- 
demption has  but  trifling  value,  a  creditor  in  execution  sale  may  purchase  such 
equity  at  a  small  price,  and  a  court  of  equity  will  lend  its  aid  to  put  him  in  a 
position  where  he  may  redeem. 20 

b.     Laches. — See  elsewhere.-^ 

D.  On  Rights  of  Third  Persons. — An  execution  sale  upon  issued  corpora- 


tion bj^  a  subsequent  lienbolder  does  not 
restore  the  lien  of  the  judgment  creditor, 
as  the  sale  exhausted  the  judgment  lien  as 
superior  to  the  lien  of  a  mortgagee.  Por- 
ter V.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S.  267,  30  L.  Ed.  1210. 

A  sheriff's  sale  of  real  property  to  the 
judgment  creditor  satisfies  the  judgment. 
Walker  v.  Powers,  104  U.  S.  245,  26  L.  Ed. 
729. 

11.  To  satisfy  execution. — Where  a  sale 
of  railroad  property  is  made  under  an  ex- 
ecution to  enforce  a  judgment  against  a 
rnilroad  company  under  §§  770  to  776  of 
the  Revised  Statute  of  Indiana,  the  execu- 
tion lien  is  exhausted  as  a  lien  superior  to 
that  of  a  mortgagee.  Porter  v.  Pittsburg 
Bessemer  Steel  Co.,  122  U.  S.  267,  30  L. 
Ed.   1210. 

12.  See  ante,  "Effect  of  Redemption," 
XVI,  F. 

13.  To  pass  title. — Simms  v.  Slacum,  3 
Cranch  300,  .'506,  2  L.  Ed.  446;  Griffith  v. 
Frazier,  8  Cranch  9,  3  L.  Ed.  471;  Rem- 
ington V.  Linthicum,  14  Pet.  84,  92,  10  L. 
Ed.  364;  Montgomery  v.  Samory,  99  U.  S. 
482,  491,  2.5  L.  Ed.  375;  Richardson  v. 
Green,  133  U.  S.  30,  47,,  33  L.  Ed.  516; 
Miller  v.  Courtnay,  152  U.  S.  172,  177,  38 
L.  Ed.  401.  See  the  titles  EXECUTIONS, 
vol.  6,  p.  102;  REVENUE  LAWS,  ante, 
p.  838;   TAXATION. 

Upon  the  payment  of  the  purchase  price 
and  conveyance  of  real  estate  to  the  pur- 
chaser, he  thereby  becomes  vested  with  a 
feasible  title.  Robb  v.  Vos,  155  U.  S.  13, 
45,   39   L.    Ed.    52. 

14.  Remington  v.  Linthicum,  14  Pet.  84, 
92,  10  L.  Ed.  364. 

15.  Necessity  for  deed. — See  ante,  "To 
Pass  Title,"  XVII,  E,  2. 

16.  Osterman  v.  Baldwin,  6  Wall.  116, 
18  L.  Ed.  730;  Smith  v.  McCann,  24  How. 
398,  16  L.   Ed.  714. 

A  sale  under  the  laws  of  Louisiana  vests 
absolute  title  in  the  purchaser  as  to  the 
owner  of  the  property  and  subsequent  in- 


cumbrances.     Carite   v.   Trotot,   105   U.   S. 
751,  26  L.   Ed.   1223. 

The  creditor  may  levy  his  execution  on 
his  debtor's  share  of  the  joint  property, 
but  he  sells  only  the  debtor's  interest  in 
it,  after  payment  of  all  the  partnership 
debts.  The  purchaser  under  the  execution 
takes  the  estate  which  the  judgment  debtor 
would  have  been  entitled  to  after  a  final 
settlement  of  the  partnership  accounts. 
Clagett  v.  Kilbourne,  1  Black  346,  17  L. 
Ed.  213. 

17.  Rent  passes  as  incident  to  property. 
— Accordingly,  where  a  lease  of  a  cotton 
plantation,  made  in  January,  1867,  in  order 
to  secure  the  rent,  mortgaged  the  crop  of 
that  year,  held,  that  although  the  seed  of 
that  crop  had  not  yet  been  sown,  a  pur- 
chaser of  the  land  at  sheriff's  sale  could 
charge,  as  trustee  of  it  for  him,  a  person  to 
whom  the  tenant  had  transferred  the  crop, 
after  it  had  grown  and  was  gathered,  such 
purchaser  having  taken  with  notice  of  the 
landlord's  mortgage.  Butt  z'.  Ellett,  19 
Wall.  544,  22  L.  Ed.  183. 

18.  Purchasers  at  sheriffs'  sale  are  not 
necessary  parties  to  a  suit  for  specific  per- 
formance. Secomb  v.  Steele,  20  How. 
94,  15  L.  Ed.  833.  See  the  title  SPE- 
CIFIC  PERFORMANCE. 

19.  Deputron  f.  Young,  134  U.  S.  241, 
259,  33  L.   Ed.  923. 

20.  Randolph  7'.  Quidnick  Co.,  135  U.  S. 
457.  460,  34  L.  Ed.  200. 

Where,  however,  the  purchaser  is  purely 
speculative,  equity  will  not  assist  the  pur- 
chaser. And  a  court  of  equity  will  not  aid 
a  purchaser  under  a  sheriff's  sale,  who  pur- 
chased for  a  grossly  inadequate  price.  Ran- 
dolph V.  Quidnick  Co.,  135  U.  S.  457,  34 
L.    Ed.   200. 

21.  Laches.— See  the  titles  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION,  vol.  7,  p.  916;  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 
8,  p.   452. 
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tion  bonds  passes  no  title  to  the  purchaser  as  against  the  creditors  of  the  cor- 
poration.-- 

E.  As  to  Incumbrances. — A  prior  mortgage  hen  is  not  affected  by  a  sher- 
iff's sale  to  enforce  a  subsequent  judgment  hen.-^ 

XXI.    Collateral  Attack. 

Where  there  is  a  vahd  writ  and  levy,  a  judgment  of  the  court,  an  order  of 
sale,  and  a  sale  and  sherift''s  deed,  the  proceeding  cannot  be  held  void  when  in- 
troduced collaterallv  in  another  suit.-* 


XXII.  Review. 


See  elsewhere.2'^ 


SHIFTING  INHERITANCES.— See  the  title  Descent  and  Distribution, 
vol.  5,  p.  343. 

SHIN-PLASTERS.— See  note  1. 

SHIP. — See  the  titles  Admiralty,  vol.  1,  p.  136;  Salvage;  Ships  and  Ship- 
ping.   As  to  "ex  ship,"  see  Ex  Ship,  vol.  6,  p.  213. 

SHIP  OR  VESSEL  OF  WAR.— See  the  title  Prize,  vol.  9,  p.  744.  "Ship  or 
vessel  of  war"  includes  her  armament,  search  lights,  stores — everything,  in 
short,  attached  to  or  on  board  the  ship  in  aid  of  her  operations.^ 

SHIPPING  COMMISSIONER.— See  the  title  Ships  and  Shipping. 

SHIPPING— SHIPMENT.— See  the  title  Ships  and  Shipping. 


22.  Richardson  v.  Green,  133  U.  S.  30, 
47,  33   L.   Ed.  516. 

A  purchaser  from  a  tenant  at  a  sheriff's 
sale  assumes  his  relation  to  the  landlord, 
with  all  its  legal  consequences,  and  is  es- 
topped from  denying  the  tenancy.  Willi- 
son  V.  Watkins,  3  Pet.  43,  7  L.  Ed.  596. 

23.  Febeiger  v.  Craighead,  4  Dall.  151,  1 
L.  Ed.  778. 

A  purchaser  at  a  sheriff's  sale  with  notice 
of  a  prior  mortgage  lien,  acquires  no  title 
to  the  property  as  against  such  lien.  It 
is  sufficient  that  he  receive  notice  at  any 
time  prior  to  the  actual  payment  of  the 
purchase  price.  Fowler  v.  Merrill,  11  How. 
375,  13   L.   Ed.  736. 

24.  Collateral  attack. — Wheaton  v.  Sex- 
ton, 4  Wheat.  503,  506,  4  L.  Ed.  626; 
Thompson  v.  Tolmie,  2  Pet.  157,  7  L-  Ed. 
381;  Voorhees  v.  United  States  Bank,  10 
Pet.  449,  477,  9  L.  Ed.  490;  Taylor  v.  Doe, 
13  How.  287,  294,  14  L-  Ed.  149;  Cooper 
V.  Reynolds,  10  Wall.  308,  19  L.  Ed.  931. 
See  the  title  JUDICIAL  SALES,  vol.  7, 
p.    703. 

25.  Review.— See  the  title  APPEAL 
AND  ERROR,  vol.  ],  p.  333. 

1.    Shin-plasters  and  change  notes. — The 


act  of  November  18,  1861,  "An  act  to  re- 
peal all  state  laws  that  prohibit  the 
circulation  of  bank  bills  of  any  denomina- 
tion," provided  that  it  was  not  to  be 
construed  as  authorizing  issuance  of  shin- 
plasters,  change  notes,  or  other  irrespon- 
sible paper.  The  court  in  construing  this 
act  said:  '"Shin-plasters  and  change  notes' 
we  may  assume  to  be  paper  money  of  a 
less  denomination  than  one  dollar,  in- 
tended to  take  the  place  of  small  pieces 
of  coin."  Little  Rock  v.  National  Bank,  98 
U.  S.  308,  312,  25  L.  Ed.  108.  See  the 
title  BANKS  AND  BANKING,  vol.  3, 
p.  1. 

2.  Ship  or  vessel  of  war.— The  Manilla 
Prize  Cases,  188  U.  S.  254,  268,  47  L.  Ed. 
463. 

The  words  "ship  or  vessel  of  war  belong- 
ing to  an  enemy,"  as  employed  in  §  4635 
of  the  Revised  Statutes  providing  for 
bounty  for  persons  on  vessels  sunk  or  de- 
stroyed, covered  armament,  outfit,  and  ap- 
purtenances including  provisions,  money  to 
pay  the  crew  or  for  necessary  expenditures, 
everything  necessary  to  be  used  for  the 
purposes  of  the  vessel,  and  as  a  vessel  of 
war  The  Infanta  Maria  Teresa,  188  U 
S.   283,   289,  47  L.   Ed.   477. 


SHIPS  AND  SHIPPING. 

BY    A.     P.    WAI^KER. 

I.   Definition,  1153. 

II.   National  Character,    1154. 

III.  BuUding,   1154. 

A.  Contracts  for  Construction.  1154. 

B.  Builder's  Lien,    1154. 

IV.  Registry,  Enrollment  and  License — Ship's  Papers,   1154. 

A.  Power  of  Congress,  1154. 

B.  Purpose  and  Object,  1154. 

C.  Registry  and  Enrollment  Distinguished,   1154. 

D.  Necessity   for  Registry,  Enrollment  and  License,   1155. 

E.  Vessels  Entitled  to  Registry,  Enrollment  and  License,  1155. 

F.  By  Whom  Registered,  1156. 

G.  Time,  Place  and  Oath,   1156. 

H.  Operation  and  Effect  of  Enrollment  and  License,  1157. 

L  Fraudulent  Use  of  Certificate  of  Registry  or  Enrollment,   1157. 

J.  Violation  of  License,  1157. 

K.  Transfer  or  Alienation  of  Vessel,  1157. 

L.  Proof  of  Register  and   National  Character,   1158. 

M.  Ship's  Papers  as  Evidence,   1158. 

N.  Venue  of  Trial  of  Seizure  under  Enrolling,  etc.,  Act,  1158. 

O.  Action  for  Seizure  and  Detention  of  Ship's  Papers,  1158. 

V.   Regulation  and  Inspection,   1158. 

A.  Regulation   of   Navigation,    1158. 

1.  Rules  of  Navigation  and  Sailing  Rules,   1158. 

a.  In  General,   1158. 

b.  Precautions  to  Avoid   Collisions,   1159. 

2.  Port  Regulations,  Laws  and   Usages,   1159. 

3.  Depositing  Ship's  Papers  with  Consul  or  Commercial  Agent,  1159. 

B.  Inspection,  1159. 

VI.  Title  and  Ownership,   1159. 

A.  In  General,  1159. 

B.  Joint  Owners  of  Ship  as  Partners  or  Tenants  in  Common,  1160. 

C.  Sale,  1160. 

1.  Laws   Controlling,   1160. 

2.  Parties  Who  May  Sell,   1160. 

3.  Form,   Requisites  and  A'alidity,   1160. 

a.  Bill  of  Sale-Oral  Sale,  1160. 

b.  Inserting  Register  in   Bill  of   Sale,   1160. 

c.  Delivery — Ship   or   Cargo.    1160. 

d.  Necessity    for   Enrollment.    1161. 

e.  Sale  of  Vessel  in  Restraint  of  Trade,   1161. 

4.  Operation  and  Effect,  1161. 

a.  Divestiture  of  Existing  Lien,   1161. 

b.  Warranties    and    Representations,    1161. 

c.  Covenants  and  Conditions,   1161. 

d.  Time  of  Transfer  of  Title,   1161. 

e.  Rights  of  Bona  Fide  Purchaser,   1161. 

f.  Assumption   of   Pre-Existing   Debts   against    Ship,    1161. 

g.  Purchase  of  Vessel   Conditionally    Sold,    1162. 
h.  Conditional   Sale  to   Government,    1162. 

(1148) 
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D.  Mortgage  of  Ship,  1162 

1.  Transaction,    Mortgage  or   Sale,    1162. 

2.  Rights,  Duties  and  Liabilities  of  Mortgagee,   1162. 

3.  Acknowledgment  and  Record,  1162. 

a.  Necessity  and  Place,  1162. 

b.  Substitute  for  Delivery  of  Possession,   1163. 

c.  Effect  of  Registration  under  Act  of  1850,  1163. 

4.  Priority    against    Subsequent    Attachment,    1163. 

E.  Sale  or  Mortgage  of  Goods  on  Board  or  to  Be  Put  on  Board  Ship,  1163. 

F.  Remedies,   1163. 

VII.   Employment  and  Control,   1163. 
Vm.   Liability  for  Marine  Torts,   1164. 

A.  In  General,   1164. 

B.  Liability  for  Acts  of  Agent,  Master  and  Crew,  1164. 

C.  Injuries  to  Seamen,  1165. 

D.  Extent  of  Liability,   1165. 

E.  Recovery  in  Personam  or  in  Rem,  1165. 

F.  Evidence,  1165. 

G.  Damages,  1165. 

IX.   Carriage  of  Property  and  Passengers,   1165. 

A.  Contracts  of  Affreightment  and  Charter  Parties,   1165. 

1.  Definition,  1165. 

2.  Persons  Who  May  Make,  1166. 

a.  Charter    Party,    1166. 

b.  Contract   of   Affreightment,    1166. 

3.  Contents,   Form  and   Requisite.    1166. 

4.  Interpretation,   Operation   and    Effect,    1167. 

a.  Rules  of  Construction,  1167. 

(1)  General   Rules,    1167. 

(2)  Law  Governs,   1167. 

(3)  Qualifications    Imposed    by    Law,    1167. 

(4)  Knowledge   of   Course   of   Trade,    1167. 

(5)  Admissibility   of   Parol   Evidence,    1168. 

(6)  Opinion    Evidence,    1168. 

b.  Conditions    Precedent    and     Independent    Covenants,     Repre- 

sentations and  Warranties,    1168. 

(1)  In   General,   1168. 

(2)  Stipulations  as  to  Time  and  Place  of  Shipment,   1168. 

(3)  Stipulations  as  to  Tonnage  or   Measurement.   1168. 

(4)  Warranty    of    Seaworthiness,    1168. 

c.  Cesser   Clause,    1168. 

d.  Contingent  Agreements    for    Additional    Compensation,    1169. 

e.  Lading  Included,   1169. 

f.  Stipulation  for  Full  Cargo,  1169. 

g.  Stipulation  as  to  Ports  and  Mode  of  Discharge,   1169. 
h.  Stipulation  for  Penalty  or  for  Liquidated  Damages,  1169. 

i.  Time  of  Lading  or  Sailing  in   Absence  of   Stipulation,   1170. 

5.  Rights,  Duties  and  Liabilities  of  Charterer,  1170. 

a.  Defined  by  Covenants,   1170. 

b.  Liability  as  Owner  Pro  Hac  Vice  or  as  Contractor  for  Special 

Service,  1170. 

c.  Liability  for  Loss  of  Vessel,   1171. 

(1)  In  General.   1171. 

(2)  United    States   Charterers,    1171. 

•d.  Liability   for  Negligence  of   Charterer,    1171. 
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e.  Rent,  1172. 

f.  Repairs    and    Supplies,    1172. 

6.  Duration  and  Termination,   1172. 

7.  Cancellation,  Modification  and  Release,  1172. 

8.  Performance,    Discharge   or    Breach,    1172. 

9.  United     States  Charterers,   1173. 
10.  Remedies,   1174. 

a.  Admiralty  Jurisdiction,   1174. 

b.  Pleading,  1174. 

B.  Navigation,  1174. 

C.  Liability  for  Nondelivery,  Loss  or  Injury,  1175. 

1.  Liability  as  Insurers,   1175. 

2.  Reciprocal  Liens  between   Ship  and  Cargo,  1175. 

a.  In   General,    1175. 

b.  Lien  of   Shipper  against  Vessel,   1176. 

(1)  In  General,   1176. 

(2)  Delivery  to  Carrier,   1176. 

(3)  Priorities,    1176. 

c.  Lien  of  Carrier  for  Freight,  1177. 

d.  Enforcement,    1177. 

3.  Shipping  Order  and   Condition  of  Goods,   1177. 

4.  Loading  or  Stowage,  1177. 

5.  Damage   Proceeding   from   Nature  of   Commodity,    1178. 

6.  Humidity  and  Dampness  of  Ship,   1178. 

7.  Damage   Caused   by   Necessary   Delay,    1178. 

8.  Dunnage  and  Ballast,  1178. 

9.  Seaworthiness,  1178. 

10.  Limitation  of  Liability  by  Exceptions  in  Contract,   1180. 

a.  Implied  Exceptions,   1180. 

b.  Express   Exceptions  in   Bill  of  Lading  or   Contract  of   Ship- 

ment,   1181. 

(1)  In   General,   1181. 

(2)  Form,   Requisites   and   Construction,    1181. 

(3)  Perils   of    Sea,    Navigation,   Lakes,    Rivers,    etc.,    1181. 

(a)  Definitions,    1181. 

(b)  Collisions,     Stranding,     Obstructions     of     Naviga- 

tion,  1181. 

(c)  Explosions,    1182. 

(d)  Fire,  1182. 

(e)  Jettison,  1182. 

,    (f)   Stowage  on  Deck,  1182. 

(g)   Negligence  of  Carrier  and  Servants,   1182. 
(h)   Burden  of  Proof,  1183. 

(4)  Exceptions  of  Loss  or  Damage  Resulting  from  Negli- 

gence of  Carrier,  1183. 

(5)  Exceptions  as  to  Warranty  of  Seaworthiness,  1183. 

(6)  Exception  of  Risk  by  Mortality  or  Accident,   1183. 

(7)  Exception  of  Loss  or  Damage  from  Delays,  1184. 

(8)  Exception  of  Restraints  of  Princes,  Rulers,  or  People,. 

1184. 

(9)  Notice  of  Loss,  1184. 

c.  Limitation   by   Stipulations  in   Passenger's  Ticket,    1184. 

D.  Limitation  of  Carrier's  Liability  by  Act  of  Congress,  1184. 

1.  Limited  Liability  Act,   1184. 

a.  Object  or  Purpose,  1184. 

b.  Constitutionality,   1184. 

c.  Rule  of  Construction,  1184. 
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d.  Not  Repealed  by  Subsequent  i\cts,   1184. 

e.  Part  of  Maritime  Law,   1184. 

f.  Waters  and  Vessels  to  Which  AppHcable,   1185. 

g.  Loss  or  Damage  to  Jewelry,    Precious    Metals,  Moneys,  etc., 

1186. 
h.  Loss  or  Damage  by  Fire,  1186. 
i.  Loss  or  Damage  for  Which  LiabiHty  Limited  to  Value  of  Ship 

and  Freight,   1186. 

(1)  In  General,  1186. 

(2)  Priority  or  Knowledge  of  Owner,  1188. 

(3)  What  Constitutes  Value  of  Ship  and  Freight,  1188. 

(a)  Point  of  Time  at  Which  \'alue  Taken,  1188. 

(b)  What  Freight  Estimated,   1188. 

(c)  Passage  Money,  1188. 

(d)  Insurance,    1188. 

(4)  Collision,  1188. 

(5)  Personal   Injuries   and   Death   by  Wrongful   Act,   1188. 

(6)  Transfer  of  Interest  to  Trustee  or  Payment  into  Court, 

1188. 

(7)  Loss  of  Ship,  1189. 

(8)  Abandonment  to  Underwriters,   1189. 
j.  Remedies  Reserved,   1189. 

k.  Proceedings  to  Limit  Liability,  1189. 

(1)  Nature   of   Proceedings,    1189. 

(2)  Forms  and  Rules  of  Procedure,   1189. 

(3)  Jurisdiction,  Venue  and  Courts,   1190. 

(4)  Modes  in  Which  Limited  Liability  May    Be    Claimed, 

1191. 

(5)  Consolidation  of  Suits,  1191. 

(6)  Time  of  Taking  Proceedings,  1191. 

(7)  Necessity    for    Ascertaining   Co-Existing   Claims,    119L 

(a)  In  General,   1191. 

(b)  Contesting  All  Liability,   1191. 

(8)  Efifect  of  Proceedings,   1192. 

(a)  Superseding  Actions  in  Other  Courts,   1192. 
aa.  In  General,   1192. 

bb.  Duty  of  Other  Courts  to  Suspend  Proceedings, 

1192. 
cc.  Staying  or   Restraining   Proceedings    in    Other 

Courts,  1192. 

(b)  Bar  to  Subsequent  Suit,  1192. 

(c)  Application  of   Doctrine  of   Res  Adjudicata,   1192. 

(d)  Efifect  on  Course  of  Appeal,   1192. 

(9)  Allegation  That  Owner  Personally  in  Fault,   1192. 

(10)  Appraisement,    1192. 

(11)  Power  of  Court  to  Shape  Course  of  Proceedings  and 

Correct  Errors,   1193. 

(12)  Pleading,  1193. 

(13)  Evidence,   1193. 

(14)  Decree,   1193. 

(15)  Apportionment  of  Proceeds,   1194. 
2.  Harter  Act,  1194. 

a.  In  General,  1194. 

b.  Construction   and    Application.    ll'U. 

c.  Exceptions  Limiting  Liability  of  Carrier,   1194. 

d.  Losses   for   Which   Carrier   Liable,    1195. 

e.  Limitation   of    Liability    for   Latent    Defects,   Negligent    Nav- 

igation, Dangers  of  Sea,  etc.,   1195. 
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(1)  Seaworthiness   as   Condition   Precedent.    1195. 

(2)  Losses    for   Which   Relief   Afforded.    1196. 

f.  Right  to  General  Average   Contrihution,   1196, 

g.  Apphcation   to   Foreign   Vessels,    1196. 
h.  CoUision   Cases  Not  Affected,   1196. 

E.  Transportation,  1196. 

1.  Time  of  SaiHng,   1196. 

2.  Deviation  and  Delay  in  the  Voyage,   1197. 

3.  Duty  to  Carry  Goods  in  Vessel,  1197. 

a.  In  General,   1197. 

b.  Transhipment,    1197. 

4.  Duties  Where  Vessel  Wrecked  or  Disabled,  1197. 

F.  Termination  of  Liability,   1197. 

1.  Delivery  to  Consignee.    1197. 

2.  Acceptance  of  Goods  Short  of  Destination  by  Consignee,  1199. 

3.  Loss  by  Act  of  God,  Perils  of  Sea,  etc.,  1199. 

G.  Abandonment  of  Contract,   1199. 

H.  Estoppel  to  Denv  Liability  to  Deliver,  1199. 

L  Effect  of  Fraud,' 1199. 

J.  Eft'ect  of  Refusal  to  Pay  Freight,  1199. 

K.  Liabilitv  of  Agent  to  Shipper,   1199. 

L.  Damages,  1199. 

M.  Carriage  of  Passengers,   1199. 

N.  Actions,  1200. 

1.  Jurisdiction  of  Admiralty,   1200. 

2.  Form  of  Remedy,   1200. 

3.  Splitting  Cause  of  Action,   1200. 

4.  Parties.  1200. 

5.  Pleading  and   Issues,    1200. 

6.  Production  of  Bill  of  Lading,  1201. 

7.  Limitation  of  Actions,   1201. 

8.  Set-Off  of  Freight  against  Damage  to  Cargo,   1201. 

9.  Decree,   1201. 

10.  Appeal  and  Error,   1201. 

X.    Freight  and  Lighterage,  1201. 

A.  Freight  in  General,   1201. 

B.  Right  of  Neutral  Carrier  of  Enemy's  Property,   1201. 

C.  Vessel  Subchartered  and  Cargo  Consigned  under  Special  Bills  of  Lad- 

ing,  1201. 

D.  W^hen  Freight  Earned,   1201. 

1.  In  General,  1201. 

2.  Rule  as  to  "Breaking  Ground,"   1202. 

3.  Freight   Pro   Rata   Itineris,    1202. 

E.  Amount  Recoverable,  1202. 

1.  In   General,    1202. 

2.  Loss  and  Decay  Occasioned  without  Fault  of  Master,  1202. 

F.  Freight  a  Subject  of  General  Average,  1202. 

G.  Lien  of  Shipowner.   1202. 

1.  In   General,    1202. 

2.  When  Lien  Attaches,   1203. 

3.  Property   Subject  to  Lien,    1203. 

4.  Displacement  and  Waiver  of  Lien,   1203. 

a.  In   General,    1203. 

b.  Stipulations  as  to  Place  and  Time  of  Payment  and  Delivery, 

1204. 


SHIPS  AXD  SHIPPIXG.  1153 

5.  Enforcement  of  Lien,  1204. 
H.  Pursued  by  Libel  or  Petition  by  Way  of  Libel.   1204. 

L  Limitation  of  Actions  for  Recovery  of  Freigbt,   1204. 

J.  Recovery  Back  Where  Goods  Not  Carried,   1205. 
K.  Lighterage,  1205. 

XL  Demurrage,  1205. 

Xn.  Repairs  and  Supplies,   1205. 

XIIL  Masters  of  Vessels  and  Seamen,   1205. 

XIV.  Pilots,   1205. 

XV.  Lights,  Signals  and  Lookouts,   1205. 

XVL  Ports  and  Harbors,   1205. 

XVIL  Shipping  Commissioners,   1205. 

XVIIL  Collectors  of  Customs,   1206. 

XIX.  Wrecks   and  Wrecking,    1206. 

XX.  Offenses  Respecting  Ships   and  Shipping,    1206. 

XXI.  Customs  Duties,   1206. 

XXII.  Tonnage  Duties  and  Taxes  on  Gross  Receipts,   1206. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Aliens,  vol.  1,  p.  210;  Appeal  and 
Error,  vol.  1,  p.  333;  Assumpsit,  vol.  2,  p.  636;  Attachment  and  Garnish- 
IMENT,  vol.  2,  p.  660 ;  Bailments,  vol.  2,  p.  782 ;  Barratry,  vol.  3,  p.  204 ;  Bill 
OF  Lading,  vol.  3,  p.  232;  Blockade,  vol.  3, -p.  364;  Bottomry  and  Respon- 
dentia, vol.  3,  p.  448;  Canals,  vol.  3,  p.  546;  Carriers,  vol.  3,  p.  556;  Colli- 
sion, vol.  3,  p.  870;  Conflict  of  Law^s,  vol.  3,  p.  1020;  Constitutional  Lav^, 
vol.  4,  p.  1;  Contracts,  vol.  4,  p.  552;  Courts,  vol.  4,  p.  861;  Covenants, 
vol.  5,  p.  5;  Criminal  Lav^,  vol.  5,  p.  43;  Damages,  vol.  5,  p.  157;  Embargo 
AND  Nonintercourse  Laws,  vol.  5,  p.  7Z2 ;  Equity,  vol.  5,  p.  803 ;  Estoppel, 
vol.  5,  p.  913;  Ferries,  vol.  6,  p.  274;  Fish  and  Fisheries,  vol.  6,  p.  291 ;  Gen- 
eral Average,  vol.  6,  p.  549;  International  Law,  vol.  7,  p.  239;  Interstate 
and  Foreign  Commerce,  vol.  7,  p.  269;  Limitation  of  Actions  and  Adverse 
Possession,  vol.  7,  p.  900;  Marine  Insurance,  vol.  8,  p.  149;  Maritime  Liens, 
vol.  8,  p.  218;  Masters  of  Vessels,  vol.  8,  p.  300;  Parol  Evidence,  vol.  9,  p. 
12;  Partnership,  vol.  9,  p.  7?);  Pilots,  vol.  9,  p.  399;  Piracy,  vol.  9,  p.  411; 
Principal  and  Agent,  vol.  9,  p.  640;  Prize,  vol.  9,  p.  744;  Recording  Acts, 
ante,  p.  587;  Revenue  Laws,  ante.  p.  838;  Sales,  ante,  p.  1022;  Salvage, 
ante,  p.  1062;  Seamen,  ante,  p.  1082;  Set-Off,  Recoupment  and  Counter- 
claim, ante.  p.  1114;    United  States. 

As  to  exclusive  grants  to  individuals  of  right  of  navigation,  see  the 
title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  397.  As  to  liability  for 
negligence  of  pilot,  see  the  title  Pilots,  vol.  9,  p.  406.  As  to  liability  for  bring- 
ing in  immigrants  not  allowed  to  land,  see  the  titles  Aliens,  vol.  1.  p.  256;  In- 
terstate AND  Foreign  Commerce,  vol.  7,  p.  331.  As  to  jury  trial  in  seizures 
upon  waters  navigable  to  the  sea,  see  the  titles  Admiralty,  vol.  1,  p.  176;  Jury, 
vol.  7,  p.  758;  Revenue  Laws,  ante,  p.  838.  As  to  prohibition  to  proceedings 
to  limit  shipowners'  liability,  see  the  title  PROiinnTiON,  vol.  9.  p.  808.  As  to 
specification  of  goods  in  manifest,  see  the  title  Revenue  Laws,  ante,  p.  838. 

I.  Definition. 

The  terms  "ships_]'  and  "vessels"  are  used  in  a  broad  sense,  to  include  all  nav- 
igable structures  intended  for  transportation.^ 

1.   Cope  V.   Vallette   Drj'  Dock   Co.,   119       tackle,     apparel     and     appurtenances     be- 

U.   S.   625,   629,  30   I..    Ed.   501.  cause  part  of  the  sliip  is  a  going  concern. 

The    word    "ship"    embraces    her    boats,       The    Manila    Prize    Cases,    188    U.    S.    254, 

10  U  S  Enc— 73 
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II.    National   Character. 

Ships  have  a  national  character  as  recognized  by  the  law  of  nations  because 
they  regularly  carry  the  flag  of  the  nation  to  which  they  belong.^ 


III.   Building. 


1022; 


A.  Contracts   for   Construction. — See   the    titles    Sales,    ante,    p. 
United  States. 

B.  Builder's  Lien. — See  the  title  Maritime  LiExs,  vol.  8,  p.  231. 

IV.    Registry,   Enrollment  and  License— Ship's  Papers. 

A.  Power  of  Congress. — Congress  may  regulate  the  registration,  enroll- 
ment and  licensing  of  ships  and  vessels  engaged  in  the  coastwise  and  foreign 
trade  and  anv  law  of  a  state  in  conflict  therewith  is  inoperative  and  void.=^ 

B.  Purpose  and  Object. — The.  purpose  of  a  register  is  to  declare  the 
nationality  of  a  vessel  engaged  in  trade  with  foreign  nations,  and  to  enable  her  to 
assert  that  nationality  wherever  found."* 

C.  Registry  and'  Enrollment  Distinguished.— A'essels  engaged  in  foreign 
trade  are  registered  and  those  engaged  in  the  coasting  and  home  trade  are  en- 
rolled; and  the  w^ords  "registered"  and  "enrollment"  are  used  to  distinguish  the 
certificates  granted  to  those  two  classes  of  vessels.^ 

268,    47    L.    Ed.    463. 

Barges  are  vessels. — So  held  as  to  a 
hopper-barge  used  to  dredge  up  and  con- 
vey mud  and  gravel.  Cope  v.  Vallette 
Dry  Dock  Co.,  119  U.  S.  625,  629,  30  L. 
Ed.   501. 

Floating  drydock,  bridge,  or  meeting 
house,  not  a  ship. — See  Cope  v.  Vallette 
Dry  Dock  Co.,  119  U.  S.  625,  630,  30  L. 
Ed.  501. 

Wreck  as  destrojnng  identity  of  vessel. 
—See  Craig  v.  Continental  Ins.  Co.,  141  U. 
S.    638,    644,    35    L.    Ed.    886. 

"Ship"  as  used  in  the  law  of  salvage. 
—See  the  title   SALVAGE,  ante,  p.   1062. 

"Ship"  in  prize  act  synonymous  with 
"vessels  of  the  navy"  and  included  a  tor- 
pedo steam  launch. — See  United  States  v. 
Steever,  113  U.  S.  747,  753,  28  L.  Ed.  1133. 
See  the  title  PRIZE,  vol.  9,  p.  744.  And 
see   XAVY,  vol.  8,  p.  869. 

"Ships"  being  born  when  launched  and 
admiral  jurisdiction  attaching.— See  the 
title  ADMIRALTY,  vol.   1,  p.   136. 

2  National  character.— The  William 
Bagalev,  5  Wall.  377,  409,  18  L.  Ed.  583. 
See   the   title   PRIZE,  vol.   9,   p.   744. 

Congress  has  power  to  regulate  the 
nationality  of  ships  and  vessels.--Provi- 
dence,  etc.,  Steamship  Co.  v.  Hill  Mfg. 
Co.,  109  U.  S.  578,  589,  27  L.  Ed.  1038; 
The  Lottawanna,  21  Wall.  558,  22  L.  Ed. 
654. 

Where  a  vessel  is  chartered  she  takes 
to  a  certain  extent,  pro  hac  vice  a  vessel 
of  the  nationality  of  her  charterer.  The 
Adula,  176  U.  S.  361,  379,  44  L.  Ed.  505. 
See  the  title  BLOCKADE,  vol.  3,  p.  371. 

Proof  of  national  character. — See  post, 
"Proof  of  Register  and  National  Charac- 
ter,"  IV,   L. 

3.  Power  of  congress. — Sinnot  v.  Dav- 
enport, 22  How.  227,  16  L.  Ed.  243; 
Providence,  etc.,  Steamship  Co.  v.  Hill 
Mfg.    Co.,    109    U.    S.    578,    27    L.    Ed.    1038. 


See  the  title  INTERSTATE  AND  FOR- 
EIGN  COMMERCE,  vol.  7,  p.  343. 

State  statute  conflicting  with  the  act  of 
congress.— See  the  title  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7, 
p.  394. 

4.  Purpose  and  object, — St.  Clair  v. 
United  States,  154  U.  S.  134.  157,  38  L 
Ed.  936;  The  Mohawk,  3  Wall.  566,  571, 
18  L.  Ed.  67;  Old  Dominion  Steamship 
Co.  V.  Virginia,  198  U.  S.  299,  307,  49  L. 
Ed.  1059.  See  Hays  v.  Pacific  Mail 
Steamship  Co.,  17  How.  596,  15  L.  Ed. 
254. 

Act  intended  to  encourage  our  own 
trade,  navigation,  and  ship  building. — See 
Old  Dominion  Steamship  Co.  v.  Vir- 
ginia,   198    U.    S.    299,    307,    48    L.    Ed.    1059. 

The  purpose  of  an  enrollment  is  to 
evidence  the  national  character  of  a  ves- 
sel engaged  in  the  coasting  trade  or 
home  traffic,  and  to  enable  such  vessel 
to  procure  a  coasting  license.  The  Mo- 
hrwk.    3    Wall.    566,    571,    18    L.    Ed.    67. 

Object  of  license. — The  object  of  the 
license  is  to  give  permission  to  a  vessel, 
already  proved  by  her  enrollment  to  be 
American,  to  carry  on  the  coasting  trade, 
and  not  to  ascertain  the  character  of 
the  vessel.  Gibbons  v.  Ogden,  9  WHieat. 
1,   215,   6    L.    Ed.   23. 

5.  Registry  and  enrollment  distin- 
guished.—The  :\Iohawk,  3  Wall.  566.  18 
L.  Ed.  67;  Badger  r.  Gutierez,  111  U.  S. 
734,  736,  28  L.  Ed.  581;  Huus  v.  New 
York,  etc.,  Steamship  Co.,  182  U.  S.  392, 
395,    45    L.    Ed.    1146. 

"The  enrollment  of  vessels  designed 
for  the  coasting  trade  corresponds  pre- 
cisely with  the  registration  of  vessels 
designed  for  the  foreign  trade,  and  re- 
quires every  circumstance  which  can 
constitute  the  American  character."  Gib- 
bons V.  Ogden,  9  Wheat.  1.  213,  6  L.  Ed. 
23.  See,  also,  Sinnot  v.  Davenport,  22 
How.  227,  240,   16   L.   Ed.  243. 
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D.  Necessity   for   Registry,    Enrollment    and   License.— In    General. 

Ships  or  vessels  of  the  United  States  are  the  creations  of  the  legislation  of  con- 
gress. None  can  be  clenomniated  stich,  or  be  entitled  to  the  benefits  and  privileges 
thereof  except  those  registered  or  enrolled  according  to  the  act  of  September  1, 
1789;  and  those  which,  after  the  last  day  of  Alarch,  1793,  shall  be  registered  or 
enrolled  in  pursuance  of  the  act  of  31st  of  December,  1792,  and  must\e  wholly 
owned  by  a  citizen  or  citizens  of  the  United  States  and  be  commanded  by  a 
citizen  of  the  same.^ 

E.  Vessels  Entitled  to  Registry,  Enrollment  and  License.— Foreign 
built  vessels,  though  owned  by  American  citizens,  are  not  entitled  to  registry  or 
to  enrollment  and  license  as  American  vessels.  The  only  way  in  whicl^  forcio-n 
built  vessels  can  be  made  available  as  American  vessels  for  purposes  of  trade 
and  commerce  is  by  a  special  act  of  congress  permitting  them  to  be  registered 
or  enrolled.'^ 

Vessels  Entitled  to  Enrollment  and  License. — The  license  can  be  granted 
only  to  vessels  already  enrolled,  if  they  be  of  the  burden  of  twenty  tons  and 
upwards;  and  requires  every  circumstance  essential  to  the  American  character. « 


6.  Necessity  for  registry,  enrollment 
and  license. — White's  Bank  v.  Smith,  7 
Wall.  646,  655,  19  L.  Ed.  21],  reaffirmed 
in  Aldrich  v.  ^tna  Co.,  8  Wall.  491,  19 
L.  Ed.  473;  The  Lottawanna,  21  Wall. 
558,  577,  22  E.  Ed.  654;  Providence,  etc., 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U. 
S.  578,  590,  27  L.  Ed.  1038.  See  Crapo  v. 
Kelly,  16  Wall.  610,  633,  21  L.  Ed.  430; 
Hall  V.  DeCuir,  95  U.  S.  485,  495,  24  L. 
Ed.  547;  Badger  v.  Gutierez,  111  U.  S. 
734.    736,    28    L.    Ed.    581. 

Every  vessel  of  the  United  States, 
which  is  afloat,  is  bound  to  have  with  her, 
from  the  officers  of  her  home  port,  either 
a  register  or  an  enrollment.  If  found 
afloat,  whether  by  steam  or  sail,  without 
one  or  the  other  of  these,  and  witnout 
the  right  one  with  reference  to  the  trade 
in  which  she  is  engaged,  or  the  place 
where  she  is  found,  she  is  entitled  to  no 
protection  under  the  laws  of  the  United 
States,  and  is  liable  to  seizure  for  such 
violation  of  the  law,  and  in  a  foreign 
jurisdiction  or  on  the  high  seas,  can 
claim  no  rights  as  an  American  vessel. 
Badger  v.  Gutierez,  ill  U.  S.  734,  736, 
28  E.  Ed.  581.  See,  also,  Huns  v.  New 
York,  etc..  Steamship  Co.,  182  U.  S.  392, 
395,  45  L.  Ed.   1146. 

A  vessel  built  in  Canada,  but  owned 
wholly  by  citizens  of  the  United  States, 
cannot  under  the  registry  act  of  1792  (1 
Stat,  at  Large  287)  be  a  vessel  of  the 
United  States;  nor  can  she  be  a  foreign 
vessel  truly  and  wholly  belonging  to  citi- 
zens of  Canada  or  of  Great  Britain. 
Hence,  if  such  vessel  be  engaged  in  trans- 
porting the  products  of  Canada  into  ports 
of  the  United  States,  she  may  be  for- 
feited under  the  act  of  March  1,  1817 
(?,  Stat,  at  Large  351).  The  Merritt,  17 
Wall.   582,  21    L.    Ed.   682. 

A  vessel  not  enrolled  and  licensed 
for  the  coasting  trade  is  not  liable,  under 
the  navigation  laws,  unless  she  was  en- 
gaged in  transporting  merchandise  and 
passengers    on     the    navigable     waters    of 


the    United    States.      The    Daniel    Ball,    10 
Wall.  557,  562,  19   L.  Ed.  999. 

Steamboats  as  well  as  sailing  vessels 
required  to  be  enrolled.— State  Tonnage 
Tax  Cases,  12  Wall.  204,  216,  20  L.  Ed. 
370. 

7.  Vessels  entitled  to  registry,  enroll- 
ment and  license.— The  Conqueror,  166 
U.  S.  110,  119,  41  L.  Ed.  937.  See,  also, 
The  Merritt,  17  Wall.  582,  21  L.  Ed.  682. 
There  is  no  provision  of  law  prevent- 
ing foreign-built  vessels  from  being  pur- 
chased, owned  and  navigated  bv  citizens 
of  the  United  States.  This  privilege  is 
u.^ually  of  comparatively  little  value, 
since,  in  order  to  carry  on  a  foreign  trade, 
the  coasting  trade  or  the  fisheries,  they 
must  be  entitled  either  to  registry,  or  to 
enrollment  and  license.  The  privilege  is 
practically  confined  to  vessels  used  for 
the  purposes  of  pleasure.  A  special  pro- 
vision is  made  for  yachts  by  Revised 
Statutes,  §  4214,  as  amended  by  the  act 
of  March  3,  1883,  ch.  133,  22  Stat.  5()6. 
The  Conqueror,  166  U.  S.  110,  119,  41  T^. 
Ed.  937.  See,  also.  The  Merritt,  17  Wall. 
582,   21    L.    Ed.    682. 

Foreign  vessels  wrecked  and  repaired. 
—The  act  of  December  23,  1853,  author- 
izing foreign  vessels  wrecked  and  re- 
paired in  the  United  States  to  be  regis- 
tered or  enrolled  is  to  be  taken  as  part 
of  our  system  of  registration  and  en- 
rollment. The  Mohawk,  3  Wall  566.  18 
L.   Ed.   67. 

8.  Vessels  entitled  to  enrollment  and 
license.— Gibbons  v.  Ogden,  9  Wheat  1 
215,   6    L.    Ed.    23. 

Many  conditions  arc  to  be  complied 
with  by  the  owners  of  vessels,  before 
the  granting  of  the  enrollment  or  license. 
1.  The  vessel  must  possess  the  same 
(|ualifications,  and  the  same  requisites 
must  be  complied  with,  as  are  made 
necessary  to  the  registering  of  ships  or 
vessels  engaged  in  the  foreign  trade  by 
the  act  of  December  31,  1792.  2.  A  bond 
must  be  given  by  the  husband,  or  maiiag- 
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The  acts  of  congress  providing  for  the  enroUment  and  hcense  of  vessels  only 
appHes  to  vessels  employed  upon  the  navigable  waters  of  the  United  States.^ 

Coasters — Coasting-  Vessels. — See  Coasting — Coasting  Trade,  vol.  3, 
pp.  8()4,  865.     Sec.  also,  the  title  Collision,  vol.  3.  p.  870. 

Vessels  Used  on  Northern,  Northeastern  and  Northwestern  Frontiers. 
— By  §  4318  (Rev.  Stat.)  vessels  navigating  the  waters  of  the  northern,  north- 
eastern and  northwestern  frontiers  otherwise  than  by  sea,  may  be  enrolled  and 
licensed  in  such  form  as  other  vessels,  and  need  not  take  out  a  certificate  of 
registry. '  '* 

F.  By  Whom  Registered. — Vessels  of  the  United  States  engaged  in  for- 
eign and  domestic  commerce,  unless  otherwise  provided,  shall  be  registered  by 
the  collector  of  the  collection  district  which  includes  the  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  registry. ^^ 

G.  Time,  Place  and  Oath. — Time  of  New  Register. — The  transfer  or 
ch.ange  in  a  vessel  and  the  obtaining  a  new  register  are  not  required  to  be  simul- 
taneous. A  reasonable  interval  between  the  transfer,  or  the  repairs  and  altera- 
tions of  the  hulk  or  rigging,  must  be  allowed.  This  reasonable  interval  will 
depend  upon  the  nature  of  the  case.^'-^ 

Place  of  Registry  or  Enrollment. — Home  Port. — A  vessel  must  be  reg- 
istered at  its  home  port,  the  port  nearest  the  place  where  her  owner  or  owners 
reside. ^^ 


ing  owner,  and  the  master,  with  sure- 
ties to  the  satisfaction  of  the  collector, 
conditioned  that  such  vessel  shall  not  be 
employed  in  any  trade  by  which  the 
United  States  shall  be  defrauded  of  its 
revenues;  and  also  the  master  must 
m.ake  oath  that  he  is  a  citizen  of  the 
United  States;  that  the  license  shall  not 
be  used  for  any  other  vessel  or  any  other 
employment  than  that  for  which  it  is 
granted,  or  in  any  trade  or  business  in 
fraud  of  the  public  revenues,  as  a  condi- 
tion to  the  granting  of  the  license.  Sin- 
not  V.  Davenport,  22  How.  227,  240,  16 
L.  Ed.  243.  See,  also.  Gibbons  v.  Ogden, 
9   Wheat.    1,  213,  6   L.   Ed.   23. 

9.  The  Montello,  11  Wall.  411,  20  L. 
Ed.    191. 

The  legislation  of  congress  subjecting 
steam  vessels  to  inspection  and  license 
is  applicable  to  a  steamer  engaged  as  a 
common  carrier  between  places  in  the 
same  state,  where  a  jaortion  of  the  mer- 
rhandise  transported  by  her  is  destined  to 
places  in  other  states  or  comes  from 
places  without  the  state,  she  not  running 
in  connection  with  or  in  continuation  of 
any  line  of  steamers  or  other  vessels,  or 
any  railway  line  leading  to  or  from  the 
state.  The  Daniel  Ball,  10  Wall.  557, 
•f)3,    504.     19    L.     Ed.    !<'.»<». 

A  steamboat  employed  as  a  lighter 
and  tow  boat,  sometimes  towing  vessels 
beyond  the  outer  bar  of  the  bay  and 
harbor  of  Mobile  and  into  the  Gulf  to 
the  distance  of  several  miles,  may  be 
enrolled  and  licensed  under  the  act  of 
congress  to  carry  on  the  coasting  trade. 
Foster  v.  Davenport,  22  How.  244,  16  L. 
Ed.    248. 

What  constitutes  a  navigable  water. — 
See  the  title  X.WIGABLE  WATERS, 
vol.  8,   pp.   808,  810. 


10.  Belden  v.  Chase,  150  U.  S.  674,  696, 
37  L.  Ed.  1218;  The  Mohawk,  3  Wall. 
566,  18  L.  Ed.  67.  So  held  under  the  act 
of   March   2,    1831. 

11.  Old  Dominion  Steamship  Co.  v. 
Virginia,  198  U.  S.  299,  307,  49  L.  Ed. 
1059.  See  Hays  v.  Pacific  Mail  Steam- 
ship Co.,  17  How.  596,  15  L.  Ed.  254. 

12.  United  States  v.  Willings,  4  Cranch 
48,  56,  2   L.   Ed.   546. 

13.  Place  of  registry  or  enrollment. — 
Hays  z'.  Pacific  Mail  Steamship  Co.,  17 
How.  596,  597,  15  L.  Ed.  254;  Old  Do- 
minion Steamship  Co.  r.  Virginia,  198  U. 
S.  299,  307,  49  L.  Ed.  10.59;  Act  of  Con- 
gress 29  July  1850,  9  Stat,  at  Law,  440; 
Morgan  v.  Parham,  16  Wall.  471,  476,  21 
L     Ed.    303. 

"The  domicile  of  a  vessel  that  requires 
to  be  registered,  *  *  *  q^  home  port, 
is  the  port  at  which  she  is  registered." 
Hays  V.  Pacific  Mail  Steamship  Co.,  17 
How.  596,  598,  15  L.  Ed.  254.  Se  the  title 
INTERSTATE  AND  FOREIGN  COM- 
MERCE, vol.  7,  p.  454. 

Enrollment  in  other  than  home  port. — 
Under  the  act  of  February  18th.  1793, 
which  prescribes  the  terms  and  shows  the 
eft'ect  of  enrollment  in  another  port,  the 
permanent  register  is  given  up  to  the 
collector  of  that  port,  and  a  certificate  is 
issued  showing  the  name  of  the  vessel, 
the  port  to  which  she  belongs,  and  that 
to  which  she  is  destined.  Such  certificate 
is  temporary  in  its  character,  and  is 
based  upon  the  proposition  that  the  ves- 
sel belongs,  or  has  her  home  port,  at  a 
dififerent  place  from  that  at  which  she 
receives  this  certificate.  I^Iorgan  v. 
Parham,  16  Wall.  471,  476,  21  L.  Ed.  303; 
White's  Bank  v.  Smith,  7  Wall.  646,  19  L. 
Ed.   211. 
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Oath  to  Obtain  Register. — Under  the  act  of  congress  of  December  31, 
1792,  if  a  false  oath  be  taken  in  order  to  procure  a  register  for  a  vessel,  the  ves- 
sel or  its  value  shall  be  forfeited.''*  The  ship  does  not  vest  absolutely  in  the 
United  States,  so  as  to  make  it  their  property,  but  the  government  has  an  elec- 
tion to  proceed  against  the  vessel  as  forfeited,  or  to  reject  the  ship  and  proceed 
against  the  person  who  made  the  false  oath.''' 

H.  Operation  and  Effect  of  Enrollment  and  License. — Privileges  Con- 
veyed.— Vessels  enrolled  and  licensed  for  the  purpose  of  engaging  in  coasting 
trade  have  conferred  upon  them  as  full  and  complete  authority  to  carry  on  this 
trade  as  is  in  the  power  of  congress  to  confer, ^^  \y^^_  such  enrollment  and  license 
confers  no  immunity  from  the  operation  of  valid  laws  of  a  state. ^^ 

Enrollment  as  Affecting-  Situs  for  Taxation. — See  the  titles  Interstate 
AND  Foreign  Commerce,  vol.  7,  p.  453;  Taxation. 

I.  Fraudulent  Use  of  Certificate  of  Registry  or  Enrollment. — A  vessel 
may  be  forfeited  for  the  fraudulent  use  of  a  certificate  of  registry,  to  the  benefit 
of  which  she  was  not  entitled.'^ 

J.  Violation  of  License. — A  licensed  vessel  is  liable  to  forfeiture  (under 
the  32nd  section  of  the  act  of  February  18th,  1793,  for  enrolling  and  licensing 
vessels)  for  sailing,  laden  vath  goods,  with  intent  to  carry  them  to  another  place 
without  a  license  for  them,  although  the  goods  are  wholly  of  domestic  growth 
and  manufacture  and  not  liable  to  any  duty.  But  such  cargo  is  not  liable  to 
forfeiture,  unless  it  belonge(i  to  the  master,  or  a  mariner  of  the  vessel. ^^ 

K.  Transfer  or  Alienation  of  Vessel.— In  the  case  of  alienation  of  a 
registered  vessel  to  a  foreigner,  the  privileges  of  an  American  bottom  are  ipso 
facto   forfeited  ;2^   but   in   ihe  case   of   an   alienation   to  a   citizen   they   are   not 


14.  United  States  v.  Grundy,  3  Cranch 
337,  2  L.  Ed.  459,  distinguished  in  The 
Neptune,  3   Wheat.   601.   607,  4  L.   Ed.   469. 

Vessel  liable  to  forfeiture  when  a 
partner,  a  foreigner,  is  declared  to  be  a 
resident.  The  Venus,  8  Cranch  253,  3  L. 
Ed.  353. 

15.  United  States  v.  Grundy,  3  Cranch 
337,  2  L.  Ed.  459,  distinguished  in  The 
Neptune,  3  Wheat.  601,  607,  4  L.  Ed. 
469.  The  court  holds  that  until  that 
election  is  made,  the  property  of  the 
ves"^l  does  not  vest  in  the  United  States; 
and  the  United  States  cannot  maintain  an 
action  for  moneys  had  and  received, 
against  the  assignee  of  the  person  who 
took  the  oath,  and  who  had  become  bank- 
rupt, the  assignee  having  sold  the  vessel, 
and  received  the  purchase  money  before 
seizure    thereof. 

16.  Full  and  complete  authority  con- 
ferred.— Sinnot  v.  Davenport,  22  How. 
227.  239,  16  L.  Ed.  243;  Gihnan  r-.  Phila- 
delphia,  3   Wall.    713,   724,    18    L.    Ed.    96. 

A  license  confers  no  right  to  use  canals 
free  of  toll,  nor  a  river  wholly  within  a 
state  rendered  navigable  by  improve- 
ment. Veazie  ?'.  Moor,  14  How.  568, 
575,  14  L.  Ed.  545. 

17.  Smith  V.  Maryland,  18  How.  71,  74, 
15  L.  Ed.  269.  And  see  Gibbons  z'.  Ogdcn, 
9    \Vheat.    1,    6    L.    Ed.    23. 

Forfeiture  fcr  fishing  in  violation  of 
state  lavsr.— Sec  the  title  FISH  AND 
FISHE.UES,   vol.    6,    p.   298. 

18.  The  knminary,  8  Wheat.  407.  5  L. 
Ed.  647;  The  Neptune,  3  Wheat.  601,  4 
E.   Ed.  469;   The   Mohawk,  3  Wall.  566,   18 


L.  Ed.  67.  So  held  under  the  27th  sec- 
tion of  the  act  1792,  ch.  146. 

This  provision  applies  as  well  to  ves- 
sels which  have  not  been  previously  reg- 
istered as  to  those  to  which  registers 
have  been  previously  granted.  The  Nep- 
tune, 3  Wall.  601,  4  L.  Ed.  469. 

The  information  for  the  purpose  of 
enforcing  a  forfeiture  because  it  is  owned 
in  whole  or  in  part  by  a  subject  of  a 
foreign  prince,  which  ownership  was 
known  to  the  person  owning  or  pretend- 
ing to  own  the  whole  or  a  part  thereof  in 
violation  of  the  act,  etc.,  cannot  be  main- 
tained where  the  facts  are  not  at  all  in- 
consistent with  the  claim  that  such  for- 
eigner was  acting  as  a  bona  fide  agent 
for  the  claimant  of  the  vessel.  The  Bur- 
dett,   9    Pet.   682.   9    L.    Ed.   273. 

No  forfeiture  under  act  of  1793. — The 
Mohawk,  3   Wall.   566,   IS   L.   Ed.  67. 

The  act  of  March  2,  1831,  concerning 
vessels  used  on  our  northern  frontiers, 
by  the  proviso  to  its  third  section,  ap- 
plies the  penalty  of  forfeiture  contained 
in  the  27th  section  of  the  act  of  1792  to 
an  enrollment  having  the  eflfect  of  a  reg- 
ister fraudulently  obtained.  The  Mohawk, 
3    Wall.    566,    18    L.    Ed.    67. 

19.  The  Acti.e.  7  Cranch  100,  3  L.  Ed. 
282 

20.  Willing  z.  United  States,  4  Dall. 
374,  386,  1  L.  Ed.  872;  United  States  v. 
Willings.  4   Cranch  48.   52,  2   L.    Ed.   546. 

A  transfer  of  a  registered  vessel  of 
tilt  United  States  to  a  foreign  subject 
in  a  foreign  port,  for  the  purpose  of  evad- 
ing the  revenue  laws  of  a  foreign  country 
with    an    understanding    that    it    is    to    be 
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forfeited,  until  after  she  ought  to  have  been  registered  anew;2i  and  the  oath 
which  entitles  her  to  enter  as  an  American  bottom  does  not  require  such  new- 
register  ;22  but  should  no  application  be  made  for  a  new  registry,  the  officers 
of  the  custom  must  exact  foreign  duties. ^"^ 

L.  Proof  of  Registr;,"  and  National  Character. — The  certificate  of  a 
vessel's  registry  and  its  cairying  the  American  flag  is  admissible  in  evidence  and 
sufficient  to-  make,  at  least,  a  prima  facie  case  of  proper  registry  under  the 
laws  of  the  United  States,  and  of  the  nationality  of  the  vessel  and  its  owner.^* 

M.  Ship's  Papers  as  Evidence. — Ship's  papers  or  public  documents  of 
the  government  accompanying  property  found  on  board  of  the  private  ships  of 
a  foreign  nation  are  prima  facie  evidence  of  wdiat  they  state,  but  they  are  always 
open  to  be  impugned  for  fraud;  and  if  they  are  shown  to  be  fraudulent  they 
are  not  to  be  held  proof  of  any  valid  title  w^hatever.--^ 

N.  '  Venue  of  Trial  of  Seizure  under  Enrolling,  etc.,  Act. — The  trial 
of  seizures  under  the  act  of  the  18th  of  February,  1793.  "for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade  and  fisheries  and 
for  regulating  the  same."  is  to  ije  in  the  judicial  district  in  which  the  seizure 
was  made,  without  regard  to  the  district  where  the  forfeiture  accrued. ^^ 

0.  Action  for  Seizure  and  Detention  of  Ship's  Papers. — An  action  for 
damages  will  lie  against  a  collector  of  customs  for  the  seizure  and  detention 
of  papers  of  a  ship  at  a  time  when  the  ship  was  not  under  seizure  and  which 
w^ere  not  deposited  with  him  for  the  purpose  of  vessel's  making  an  entry  on 
clearance.-" 

V.  Regulation  and  Inspection. 

A.  Regulation  of  Navigation— 1.  Rules  of  Navigation  and  Sailing 
RxjLES — a.  In  General. — All  the  principal  maritime  nations  of  the  world  (at 
least  those  whose  vessels  navigate  the  Atlantic  Ocean)  have  concurred  in  adopt- 
ing a  uniform  set  of  rule.->  and  regulations  for  the  government  of  vessels  on 
the  high  seas ;  these  rules  and  regulations  have  become  international,  and  vir- 
tually a  part  of  the  maritime  law.^^ 


afterwards  reconveyed  to  the  former 
owner,  works  a  forfeiture  of  the  vessel 
under  the  16th  section  of  the  ship  registry 
aci  of  the  31st  of  December,  1792,  ch.  1, 
unless  the  transfer  be  made  known  in 
the  manner  prescribed  by  the  7th  sec- 
tion of  the  act.  The  Margaret,  9  Wheat. 
421,  6  L.  Ed.  125. 

21.  Willing  V.  United  States,  4  Dall. 
374,  386,  1  L.  Ed.  872;  United  States  v. 
Willings,  4  Cranch  48,  .58,  2  L.  Ed.  546. 

22.  United  States  v.  Willings,  4  Cranch 
48,   58,  2    L.   Ed.   546. 

23.  Willing  v.  United  States,  4  Dall. 
374,  386,  1  L.  Ed.  872;  United  States  v. 
Willings,  4  Cranch  48,  58,  2   L.  Ed.  546. 

24.  St.  Clair  v.  United  States,  154  U. 
S.  134,  151,  38  L.  Ed.  936.  See  ante, 
"Xational    Character,"    IT. 

25.  The  Amistad,  15  Pet.  518,  594,  10 
I..    Ed.    826. 

Register  of  ship  as  evidence. — The  reg- 
ister of  a  ship  or,  in  other  words,  an 
affidavit  made  by  one  of  the  defendants 
(who  was  not  in  court,  the  return,  with 
respect  to  him  being  non  est  inventus), 
stating  that  the  ship  belonged  jointly  to 
him  and  other  persons,  being  copied 
from  the  1  'oks  of  the  naval  officer,  and 
certified  under  his  seal  of  office,  was  al- 
lowed to  be  read  in  evidence  against  the 


defendant.      Woods    t'.    Courter,    1    Dall. 
141.   1   L.   Ed.  73. 

26.  Keene  v.  United  States,  5  Cranch 
304,  3   L.  Ed.  108.     See  the  title  VENUE. 

27.  Badger  v.  Gutierez,  111  U.  S.  734, 
28  L.  Ed.  581.  Though  the  secretary  of 
the  treasury  justify  the  proceedings,  this 
did  not  make  the  collector's  acts  any  the 
less   a   tort. 

The  detention  of  a  ship's  papers  by  a 
collector  of  customs  is  not  justified  bv 
the  fact  that  the  owner  had  committed 
an  offense  for  which  the  law  prescribed 
a  penalty.  Badger  v.  Gutierez,  111  U. 
S.  734,  28  L.  Ed.  581. 

28.  They  will  be  presumed  to  be  bind- 
ing upon  foreign  as  well  as  domestic 
ships  unless  the  contrary  is  made  to  ap- 
pear. The  court  takes  judicial  notice  of 
these  rules.  The  Belgenland,  114  U.  S. 
355,  370.  29  L.  Ed.  152;  The  Scotia,  14 
Wall.  170,  187,  20  L.  Ed.  822;  The  Oregon, 
158  U.  S.  186,  201,  39  L.  Ed.  943.  See 
The  New  York,  175  U.  S.  187,  197,  44 
I-.    Ed.    126. 

The  persons  in  charge  of  a  ship  will 
not  be  open  to  blame  for  following  the 
Soiling  regulations  and  rules  of  naviga- 
tion prescribed  by  their  own  government 
for  their  direction  on  the  high  seas;  be- 
cause they  are  bound  to  obey  such  regu- 
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b.  Precautions  to  Avoid  Collisions. — See  the  title  Collision,  vol.  3,  p.  884, 
et  seq. 

2.  Port  Regulations,  Laws  and  Usages. — See  the  title  Masters  of  Vessels, 
vol.  8,  p.  308. 

Police  regulations  for  the  accommodation  and  safety  of  vessels  in 
a  harbor  may  be  enacted  by  the  local  authorities. ^^^ 

Duty  to  know  Laws  and  Usages.— All  vessels  entering  into,  or  departing 
from  a  domestic  or  foreign  port  are  bound  to  obey  the  laws  and  well-known 
usages  of  the  port,  and  are  subject  to  seizure  and  penalties  for  disobedience, 
and  when  submitting  to  them  they  are  entitled  to  all  the  protection  which  they 
afford.'^« 

3.  Depositing  Ship's  Papers  with  Consul  or  Commercial  Agent. — Deposit- 
ing the  ship's  papers  with  the  consul  or  comrr.ercial  agent  upon  arrival  at  a 
foreign  port  was  required  of  the  master  of  an  American  vessel  by  the  act  of 
Feb.  28,  1903.  2  Stat,  at  L.  203.^1 

B.  Inspection. — See  ante,  "A^essels  Entitled  to  Registry,  Enrollment  and 
License,"  I\',  E. 

Steam  "Vessels  Required  to  Be  Inspected. — It  is  difficult  to  draw  the 
line  between  vessels  propelled  by  steam  which  are  so  small  and  insignificant 
that  they  do  not  come  within  the  inspection  laws,  and  larger  boats  which  do, 
but  a  boat  propelled  by  steam,  which  habitually  carries  five  persons  and  some- 
times more,  and  is  capable  of  conveying  twenty-five,  ought  to  be  subject  to 
inspection.3  2 

Inspection  of  Foreign  Steam  "Vessels. — Inspection  of  foreign  steam  ves- 
sels was  required  by  an  act  of  Congress  passed  in  1822.33 

Rights  of  Collector  to  Inspection  Fee. — Under  the  act  of  June  17th,  1864, 
"To  regulate  the  foreign  and  coasting  trade  in  the  northern,  northeastern,  and 
northwestern  part  of  the  United  States,"  etc.,  the  collectors  mentioned  in  it 
are  entitled  to  retain  for  their  own  use  moneys  received  by  them  as  compensa- 
tion for  the  inspection  and  examination  of  vessels  made  by  them  for  the  year, 
from  the  owners  of  steamers  and  from  engineers  and  pilots,  by  virtue  of  the 
31st  section  of  the  act  of  August  30th,  1852.3-1 

Supervising  Inspectors. — See  the  title  Collision,  vol.  3,  p.  885. 

"VI.    Title  and  Ownership. 

A.  In  General. — Ships  are  a  peculiar  property;  and  the  evidences  of  owner- 
ship are  peculiar,  but  vary  somewhat  according  to  the  laws  of  the  country  in 
which  the  ships  were  built,  or  in  which  they  are  owned. 35 

The  rules  for  the  acquisition  of  property  by  persons  engaged  in  navigation, 

lations.     The    Belgenland,    114    U.    S.    355,  32.  Hartranft  v.  DuPont,  118  U.  S.  223, 

370,   29   L.   Ed.    152;   The   Scotia,   14  Wall.  226,  30  L.   Ed.  205. 

170,    184,    20    L.    Ed.    822.      See    the    title  33.  Inspections    of    foreign    steam    ves- 

CONFLICT   OF    LAWS,  vol.   3,   p.    1081.  sels.— Glavey   v.   United    States    182    U.    S. 

29.  The    Steamboat    New    York    v.    Rea,  595,   602,    45    L.    Ed.    1247. 

18  How.  223,  15  L.  Ed.  359.     See  the  title  "Tlie   purpose   of  congress,   as   indicated 

INTERSTATE   AND    FOREIGN    COM-  by    the    act    of    1882,    was    to    compensate 

MERGE,  vol.  7,  p.  394.  the  services  of  a  special  inspector  of  for- 

30.  The  Eagle,  8  Wall.  15,  22,  19  L.  '^l^"  ^^^^'.",  vessels  by  an  annual  salary 
Ed.  365;  The  Merrimac,  14  Wall.  199,  ^*'^  specihed  amount.  It  was  not  com- 
203    20   L     Ed    873.  pctent   for   the    secretary    of   tlie    treasury, 

'  '  ,          "              1    '•                         ,      •  having  the  power  of  appointment,   to  de- 

Where    a    regulation    was    made    in    one  f^^^    ^hat    purpose    by    what    was,    in    ef- 

of   the    harbors    of   the    Mississippi    River  f^^.^^    ^    bargain     or     agreement     between 

assigning     their     positions      to      different  j^,-,,^    ^..^^    j^j^     appointee     that    the    latter 

species    of    boats,    if    the    regulation     was  ,],.,^,],i     ^^^     demand     the     compensation 

generally    known    It    was    the    duty   of   all  ,-^^^,     ^y     statute."       Glavey      v.     United 

persons   to  conform   to   it.     Cu  bertson   v.  states.  182  U.  S.  595,  608,  45  L.  Ed.  1247. 

Shaw,  18  How.  584,  15  L.  Ed.  493.  34.  United    States    v.    Ballard,    14    Wall 

31.  Harrison    v.    Vose,    9    How.    372,    13  457,  20  L    Ed    845 

L.    Ed.    179.      See    ARRIVE— ARRIVAL,  35.  The   William    Bagaley,   5    Wall.   377, 

vol.  2,  p.   543.  409,  18   L.   583. 
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and  for  its  transfer  and  descent,  are,  with  some  exceptions,  those  prescribed  by 
the  state  to  which  the  vessels  belong.^^ 

B.  Joint  Owners  of  Ship  as  Partners  or  Tenants  in  Common. — See 
the  title  Partxership,  vol.  9,  p.  87. 

C.  Sale — 1.  Laws  CoNTROLLixG.^Sales  of  vessels  must  be  governed  by 
the  law  of  the  place  where  they  are  made  and  performed.^" 

2.  Parties  Who  May  Sell. — Tenants  in  common  of  a  ship  can  only  sell 
their  own  respective  shares,  but  where  the  ship  belongs  to  a  partnership,  one 
partner  may  sell  the  whole  ship.^^ 

Authority  of  Agent  to  Sell. — See  the  title  Principal  and  Agent,  vol.  9, 
p.  691. 

Revocation  of  Power  of  Attorney  to  Sell  by  Death  of  Principal.— See 
the  title  Principal  and  Agent,  vol.  9,  p.  705. 

Sale  by  the  Master. — See  the  title  jNIaster  of  \'essels,  vol.  8.  p.  305,  et  seq. 

3.  Form,  Requisites  and  \^alidity — a.  Bill  of  Sale — Oral  Sale.— A  bill  of 
sale  is  the  customary  and  universal  document  by  which  the  ownership  of  vessel 
is  evidenced."^ 

In  a  prize  cause  the  want  of  any  document  of  this  natuie,  or  any  direct 
and  positive  evidence  of  an  actual  sale,  leaves  no  doubt  in  the  mind  of  the  court 
that  no  such  sale  was  ever  made."**^ 

Bona  Fide  Sale  for  Valuable  Consideration. — A  bill  of  sale  of  a  vessel, 
accompanied  by  possession,  does  not  constitute  a  good  title  in  law ;  such  an 
instrument  so  accompanied  is  prima  facie  evidence  of  right ;  but  in  order  to  con- 
stitute a  full  right  under  the  bill  of  sale,  the  transfer  should  be  bona  fide  and 
for  a  valuable  consideration.^^ 

b.  Inserting  Register  in  Bill  of  Sale. — The  law  of  the  United  States,  which 
requires  the  register  to  be  inserted  in  the  bill  of  sale  on  every  transfer  of  a  ves- 
sel, applies  only  to  the  character  and  privileges  of  the  vessel  as  an  American 
ship.42" 

c.  Delivery — Ship  or  Cargo. — A  ship  at  sea  may  be  transferred  to  a  pur- 
chaser by  the  delivery  of  a  bill  of  sale.  So  also  as  to  the  cargo,  by  the  indorse- 
ment and  delivery  of  the  bill  of  lading.  Such  a  sale  does  not  merely  give  an 
inchoate  right  to  be  completed  by  possession,  but  operates  as  a  complete  trans- 
fer.^s 


36.  Sherlock  v.  Ailing,  93  U.  S.  99,  104, 
23    L.    Ed.    819. 

37.  Laws  controlling. — Bulkley  v.  Hon- 
old,  19  How.  390,  392,  15  L.  Ed.  663; 
Sturgis  V.  Honold,  19  How.  393,  15  L. 
Ed.  666,  so  held  where  the  sale  was  made 
and  performed  in  Louisiana  although  the 
vendor  had  his  domicile  in  New  York. 
See  the  title  CONFLICT  OF  LAWS, 
vol.   3,   p.    1040. 

38.  The  William  Bagaley,  5  Wall.  377, 
40G,    18    L.   Ed.    583. 

39.  La  Conception,  6  Wheat.  235,  239, 
5  L.  Ed.  249. 

Parol  contract. —  But  the  title  to  a  ves- 
sel may  pass  by  delivery  under  a  parol 
contract.  A  bill  of  sale  is  not  necessary 
to  transfer  title  to  the  vessel.  After  it 
is  sold  and  delivered,  the  property  is 
changed,  and  no  written  instrument  is 
needed  to  give  efifect  to  the  title.  The 
rule  of  the  common  law  on  this  subject 
has  not  been  altered  by  statute.  The 
Amelie,  6  Wall.  18,  30,  18  L.  Ed.  806.  So 
held  where  sale  is  made  by  the  master. 
Calais  Steamboat  Co.  v.  Van  Pelt,  2 
Black    372,    385,    17    L.    Ed.    282;    United 


States  V.  Willings,  4  Cranch  48,  2  L.  Ed. 
546;  The  Santissima  Trinidad,  7  Wheat. 
283,  336,  5  L.  Ed.  454.  See  post,  "De- 
livery— Ship   or   Cargo,"   VI.   C,   3,   c. 

40."  La  Conception,  6  Wheat.  235,  239, 
5  L.  Ed.  249.  See  the  title  PRIZE,  vol. 
9,    p.    757. 

41.  Bona  fide  sale  for  valuable  consid- 
eration.— Hozey  7'.  Buchanan,  16  Pet.  215, 
10    L.    Ed.    941. 

42.  The  .Amelie,  6  Wall.  18,  30,  18  L. 
Ed.   806. 

43.  Delivery — Ship  or  cargo. — Crapo  v. 
Kellv,  16  Wall.  610,  640,  21  L.  Ed.  430; 
Gibson  V.  Stevens,  8  How.  384,  399,  1^ 
L.  Ed.  1123;  Conard  v.  .Atlantic  fns. 
Co.,  1  Pet.  3S6,  445,  7  L.  Ed.  189,  where 
this  symbolical  delivery  was  fully  con- 
sidered and  sustained.  See  ante,  "Bill  of 
Sale— Oral  Sale,"  VI,  C,  3,  a;  post,  "Sale 
or  Mortgage  of  Goods  on  Board  or  to 
Be   Put  on,"  VI,   E. 

In  the  case  of  a  sale  of  a  ship  or  goods 
at  sea,  possession  is  dispensed  with  on 
the  ground  of  its  impossibility,  and  it  is 
sufficient  if  the  vendee  takes  possession 
of  the  property  within  a  reasonable  time 
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d.  Necessity  for  Enrolhiient. — By  the  act  of  congress,  relating  to  the  enroll- 
ment of  ships  and  vessels,  it  is  not  required  to  make  a  bill  of  sale  of  a  vessel 
valid  that  it  should  be  enrolled  in  the  custom  house ;  the  enrollment  seems  not 
to  be  necessary  by  the  law,  to  make  valid  the  title,  but  to  entitle  the  vessel  to 
the  character  and  privileges  of  an  American  vessel."*"* 

e.  Sale  of  Vessel  in  Restraint  of  Trade. — See  the  title  Restraint  of  Trade, 
ante,  p.  835.  See  also,  the  title  MoNOPOi:,ir;s  and  Corporate  Trusts,  vol. 
8,  p.  443. 

4.  Operation  and  Effect — a.  Divestiture  of  Existing  Lien. — When  a  ship 
is  lawfully  sold  (by  the  master)  the  purchaser  takes  an  absolute  title  divested  of 
all  liens,  and  the  liens  are  transferred  to  the  proceeds  of  the  ship,  which,  in  the 
sense  of  the  admiralty  law,  becomes  the  substitute  for  the  ship."*^ 

b.  Warranties  and  Representations. — In  Louisiana  the  subject  of  sales,  with 
obligations  which  attend  them,  are  regulated  by  the  civil  code  of  that  state. 
Sales  of  vessels  are  within  those  laws  and  are  not  governed  by  the  general 
commercial  law  of  the  country.  Thus  a  sale  of  a  vessel  in  Louisiana  is  included 
in  the  law  of  that  state  which  imposes  on  the  seller  the  obligation  of  warranting 
the  thing  sold  against  its  hidden  defects.^*^ 

Rescission. — A  contract  of  sale  of  a  steamboat  will  not  be  rescinded  upon 
the  ground  of  fraud  and  misrepresentation  as  to  her  draught,  where  the  pur- 
chase was  made  by  the  purchaser  with  his  eyes  open  after  every  opportunity 
had  been  afiforded  him  for  inspection  of  the  vessel  and  where  he  had  others  to 
inspect  her  for  him.'*'^ 

c.  Covenants  and  Condit'ions. — Language  in  a  bill  of  sale  of  a  steamboat  im- 
plying an  agreement  that  the  "sale  is  upon  the  express  condition"  that  neither 
the  boat  nor  its  machinery  should  be  used  withiu  a  prescribed  time  upon  certain 
waters,  constitutes  a  condition  and  not  a  covenant.  It  is  the  case  of  a  bare, 
naked  condition,  unaccompanied  by  words  implying  an  agreement,  engagement 
or  promise  by  the  vendee  that  he  would  personally  perform  or  become  personally 
responsible  for  its  performance.  The  vendee  took  the  boat  subject  to  the  right 
which  the  law  reserved  to  the  vendor  of  recovering  it  upon  breach  of  the  con- 
dition specified.^^ 

d.  Time  of  Transfer  of  Title. — An  agreement  for  the  sale  of  a  ship  at  a  fu- 
ture day,  ship  being  delivered  and  the  purchase  money  paid  or  secured,  operates 
an  immediate  transfer  of  the  title  to  the  purchaser."*'^ 

e.  Rights  of  Bona  Fide  Purchaser. — Bona  fide  purchaser  of  ships  take  free 
from  prior  equities  of  which  they  had  no  notice. ^•^' 

Ship  Wrongfully  Sold  by  Agent  of  Owner.— See  the  titles  Principal  and 
Agent,  vol.  9.  p.  691  ;  Sales,  ante,  p.  1022. 

f.  Assumption  of  Pre-Existing  Debts  against  Ship. — Part  owners  of  a  vessel 

after    its    return    home.      Grapo    v.    Kelly,  Finch,    104    U.   S.   261,   269,  26  L    Ed    732 

16  Wall.   619,   640,   21    L.    Ed.   4.30;   Conar.l  See    the    titles    CONDITIONS     vol     3     p' 

V.   Atlantic    Ins.    Co.,   1    Pet.    386,   449,   7    L-  1008;   COVENANTS,  vol.   5,  p.  9. 
Ed.    189.  49.  Duncanson    v.    McLiire,   4    Dall.    308, 

44.  Hozey  v.  Buchanan,  16  Pet.  21.'5,  10  314,  1  L.  Ed.  845,  overruling  Murgatroyd 
L.  Ed.  941.  V.   Crawford,   3    Dall.    491,    l    L.    Ed     692' 

45.  The  Amelie,  6  Wall.  18,  29,  18  L.  50.  The  Arrogante  Barcelones,  7  Wheat 
Ed.   806.  496,    519,   5    L.    Ed.    507;    Calais    Steamboat 

46.  The  seller's  implied  warranty  Co.  v.  Van  Pelt,  2  Black  372,  17  L.  Ed. 
against    hidden     defects    extends    to    the       28r*. 

soundness  of  the  vessel  sold.     Bulkley  v.  Effect  of  return  of  property  into  hands 

Honold,  19   How.  390,  392,   15   L.   Ed.  603;  of    vendor.—. MtliMui^rh    ;,    ,nirchascr    of    ;i 

Sturgis    V.    Honold,    19    How.    393,    15    L.  ship,   without  notice,   may,   in  many  cases, 

Ed.    666.  Iiold    his    purchase    free    from    an    interest 

47.  Rescission.— SlauL'htcr  t'.  Gerson,  with  which  it  was  chargeable  in  the  hands 
13  \\\\\.  379,  20  L.  Ed.  627.  See  the  titles  of  his  vendor,  vet  it  cannot  return  into 
FRAUD  AND  DECEIT,  vol.  6,  p.  403;  the  hands  of  that  vendor,  without  reviv- 
RESCUSION,  CANCELLATION  AND  ing  the  orfginal  lien.  The  Arrogante 
REFORMA'^ION,   ante,   p.    799.  Barcelones,   7   Wheat.    496,   519    5    L    Ed 

48.  Covenants   and   conditions.— Hale   v.       507.     See  the  title  PRIZE,  vol.  9,  p.  771.' 
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are  liable  on  bills  of  disbursement  for  the  expenses  of  repairing  and  fitting  out 
a  ship,  after  they  became  owners,  if  they  are  charged  to  the  ship,  although  the 
contract  was  made  before  they  became  interested  in  the  vessel.'^ ^ 

Parol  Evidence. — The  usual  rules  as  to  admissibility  of  parol  evidence 
apply.^2 

0-.  Purchase  of  Vessel  Conditionally  Sold. — Where  an  agreement  between  a 
party  and  the  United  States  was  not  a  mere  contract  of  affreightment,  but  looked 
to  a  sale  of  the  vessel  at  a  stipulated  price,  all  money  wlicther  received  as  freight 
or  in  direct  payment  of  the  stipulated  price,  which  was  paid,  or  due,  was  con- 
sideration for  the  transmission  of  title,  if  the  United  States  chose  so  to  regard 
it.  Hence  such  a  contract  vested  an  equitable  ownership  in  the  United  States 
proportioned  to  the  money  paid  and  due  under  the  charter,  and  a  third  party 
wdio,  wnth  knowledge  of  the  agreement,  bought  the  vessel,  acquired  only  a  right 
to  the  purchase  money  remaining  unpaid  at  the  time  of  his  purchase,  if  the  United 
States  afterwards  elected  tc  take  the  vessel  during  her  retention  as  purchasers, 
or  retained  her  until  the  freight  equalled  the  price  agreed  upon.^s 

h.  Conditional  Sale  to  Government. — See  ante,  "Purchase  of  Vessel  Condi- 
tionallv  Sold."  VI.  C,  4,  g. 

D.    Mortgage  of  Ship. — See  the  title  Admiralty,  vol.  1,  p.  140. 

1.  Tkaxsactiox,  ^Mortgage  or  Sale. — A  bill  of  sale  of  a  vessel,  absolute  in 
its  terms,  may  be  shown  by  parol  evidence  to  be  only  a  mortgage. ^^ 

2.  Rights,  Duties  and  Liabilities  of  Mortgagee. — A  mortgagee  of  an  in- 
terest in  a  vessel,  not  in  his  possession,  is  under  no  obligation  to  contribute  for 
repairs  which  he  did  not  order.  The  ship's  agents  are  not  his  agents,  and  they 
act  under  no  authority  from  him.  And  it  makes  no  difference  though  the  vessel 
be  registered  in  his  name.^' 

Right  to  Possession  and  Earnings. — A  plaintiff'  in  sequestration,  under 
the  code  of  practice  of  Louisiana  act  279,  founded  en  a  mortgage  on  a  tug, 
who  gives  bond  with  surety  to  the  sheriff  and  takes  the  tug  into  his  possession, 
and  uses  her  (by  his  agent)  is  in  the  lawful  possession  of  such  tug,  and  not 
liable  to  the  defendant  for  her  earnings. ^^ 

3.  Acknowledgment  and  Record — a.  Necessity  and  Place.— A  mortgage  of 
a  vessel  of  the  United  States  as  between  the  parties,  and  as  against  persons  hav- 
ing actual  notice  thereof,  is  valid  without  acknowledgment  or  record.^" 

Under  Act  of  Congress — Recording  and  Filing. — Congress  may  provide 
for  the  recording  and  filing  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel,  or  part  of  any  vessel  of  the  United  States. ^^ 

A  mortgage  on  a  vessel  must  be  acknowledged  for  the  purpose  of  au- 
thenticating it  for  record. ^'^ 

51.  Scottin  V.  Stanley,  1  Dall.  129,  1  57.  Moore  ta  Simonds,  100  U.  S.  145, 
I.     Ed     67.  147,  25   L.   Ed.  590. 

52.  Moran  v.  Prather,  23  Wall.  492,  23  58.  White's  Bank  v.  Smith,  7  Wall.  646, 
L     Ed     121.  656,    19    L.   Ed.   211,   reaffirmed   in   Aldrich 

53.  Propeller  Co.  v.  United  States,  14  v.  JEtnsL  Co.,  8  Wall.  491,  19  L.  Ed.  473; 
Wall.   670,   074,  20   L.   Ed.   760.  The     Lottawanna,    21    Wall.    558,    578,    22 

54.  Morgan  v.  Shinn,  15  Wall.  105,  21  L.  Ed.  654;  Providence,  etc..  Steamship 
L.  Ed  87.  See  the  title  MORTGAGES  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  590, 
AND  DEEDS  OF  TRUST,  vol.  8,  pp.  27  L.  Ed.  1038.  The  act  of  congress  of 
459,    464.  July  29,   1850,  makes   such   provision. 

55.  Contribution  for  repairs. — Morgan  It  manifests  no  intention  to  confer  upon 
V.   Shinn,  15  Wall.   105,  21   L.   Ed.   87.  the  mortgagee  any  new  right  or  to  make 

56.  Baldwin  v.  Black,  110  U.  S.  643,  30  the  mortgage  a  maritime  contract,  or  the 
L.  Ed.  530.  See  the  titles  SEQUESTRA-  lien  created  thereby  a  maritime  lien  or 
TIOX,    ante,    p.    1112;    SUBROli ATlOX.  in    any    way    to    interfere    with    maritime 

Right    of    mortgage    in    prize    money. —  contracts    or    Hens,    or    with    the   jurisdic- 

See  the  title  PRIZE,  vol.  9,  p.  766.  tion  and  procedure  in   admiralty.     The  J. 

Right    to    libel    proceeds    of    sale.— See  E.  Rumbell,  148  U.  C.  1,  16,  37  L.  Ed.  345. 

the   title    ADMIR.ALTV.   vni.    1,   p.    180.  59.  Moore    v.    Simonds,    100    U.    S.    145, 

Priorities    of    maritime    liens. — See    the  147,    25    L.    Ed.    590.      See    the    title    AC- 

title  MARITIME   LIENS,  vol.  8.  p.  233.  KNOWLEDGMENTS,    vol.    1,    p.    76. 
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The  home  port  of  the  vessel  is  the  port  in  the  office  of  whose  collector 
the  bill  of  sale,  mortgage,  etc.,  should  be  recorded ;  not  the  port  of  last  registry 
or  enrollment  when  not  such  home  port.*^'^ 

b.  Substitute  for  Delivery  of  Possession. — As  a  registry  act  there  can  be  no 
doubt  upon  the  recording  of  the  mortgage,  the  fact  that  it  is  not  accompanied  by 
the  possession  of  the  vessel  affords  no  ground  of  impeachment  of  the  transac- 
tion (unless  in  case  of  actual  fraud),  as  the  record  is  regarded  as  satisfactorily 
accounting  for  the  nondelivery  of  the  possession.  The  protection,  however, 
goes  no  further,  as  the  consideration  of  the  instrument  may  be  impeached  for 
fraud  or  for  any  other  vice  or  infirmity  in  the  original  contract  or  transaction. *5i 

c.  Effect  of  Registration  under  Act  of  i8^jo.— The  recording  of  a  mortgage 
of  a  vessel  "under  the  act  of  congress  of  July  29,  1850,  in  the  collector's  office, 
protects  the  interests  of  the  mortgagee  against  subsequent  purchasers  or  mort- 
gagees by  its  own  force,  irrespective  of  any  state  law  on  the  subject. *52 

4.  Priority  against  Subsequent  Attachment. — The  mortgage  of  a  vessel, 
duly  recorded,  under  an  act  of  congress,  cannot  be  defeated  by  a  subsequent  at- 
tachment, under  a  state  statute. ^^ 

E.  Sale  or  Mortgage  of  Goods  on  Board  or  to  Be  Put  on  Board  Ship. 
— In  General. — A  mortgage  of  goods  at  sea  on  a  voyage  is  not  fraudulent  and 
void  because  the  possession  was  not  changed.  The  failure  to  transfer  possession 
is  not  a  badge  of  fraud,  since  it  is  beyond  the  power  of  the  parties  to  do  so.*^^ 

Words  and  phrases  in  a  sale  of  goods  to  be  shipped,  etc.,  will  be  given 
the  meaning  in  the  contemplation  of  the  parties. ^s 

Assignment  as  Security  for  Debt — Effect  of  Nondelivery. — See  the  title 
Assignments,  vol.  2,  p.  560. 

Insolvent  Assignment. — See  the  title  Insolvency,  vol.  7,  p.  7.  See,  also, 
the  title  Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  625. 

A  debt  upon  a  respondentia  bond  is  not  of  too  contingent  a  nature  to 
uphold  a  mortgage  of  goods  on  a  voyage,  as  collateral  security  for  the  payment 
of  it.«« 

F.  Remedies. — Jurisdiction  of  Courts  of  Common  Law. — The  courts  of 
common  law  deal  with  ships  or  vessels  as  with  other  personal  property. "5" 

Replevin  by  Registered  Owner  Who  Has  Received  Full  Value.— See 
the  title  Replevin,  ante,  p.  717. 

VII.   Employment  and  Control. 

By  the  maritime  law,  courts  of  admiralty,  when   the  part  owners  of  a  ship 

60.  Place  of  recordation. — White's  Bank  A  contract  "to  ship  by"  a  certain  ves- 
V.   Smith,   7   Wall.   646,   19   L.   Ed.   211.  sel    for     a    particular     voyage     ordinarily 

61.  Aldridge  v.  TEtna  Co.,  8  Wall.  491,  means  simply  "to  put  on  board,"  not  in- 
497,  19  L.  Ed.  473.  See,  also,  Waterman  eluding  the  subsequent  carriage.  Harri- 
V.  MacKenzie,  138  U.  S.  252,  260,  34  L.  son  v.  Fortlake,  161  U.  S.  57,  63  40  L 
Ed.    923.  Ed.    616. 

62.  Aldrich  v.  Mtna  Co.,  8  Wall.  491,  The  words  "ex  shin"  ^po  VX  <;mtp 
496,  19  L.  Ed.  473;  White's  Bank  v.  ^ol  0  ^  oi3  ^^  "^^"^  ^^  ^"^^' 
Smith,  7  Wall.  646,  19  L.   Ed.  211.  ..-.            •"    ,'                ,    „     ^ 

63.  Priority  against  subsequent  attach-        a  p^?,?fV''^  '  ,"°.  ^^^^- -~'^"''   ARRIVE- 


ment.— Aldrich  v.   vEtna  Co.,  8  Wall.  491, 


ARRIVAL,    vol.    •.'.   p.    ,-,4,- 


19  L*  Ed    473  '  '    •     •    '  "The  clause  'sea  damaged,  if  any,  to  he 

64.' Sale     or     mortgage      of     goods     on  taken    at    a    fair    allowance,'    contemplates 

board   ship.— Conard   t-.   Atlantic    Ins.    Co.,  the  risk  of  damage  to  the  goods  by  perils 

1  Pet.  386,  449,  7  L.  Ed.   189.     See  Conard  ^'^   the   sea,   and    does   not   restrict   to   any 

V.    Nicoll,    4    Pet.    291,   310,   7    L.    Ed.    862;  Particular    ship    the    subsequent    transpor- 

Harris   v.    DeWolf,   4   Pet.    147,    150,    7    L.  ^t!*'°"  °^  ^"^^  ^,^  *^  ^'^^"'  destination." 

Ed.    811.     See    the    title    FRAUDULENT  t     T^'r'].  "•  ^"'"'^-^s?^'  ^^'^  U.  S.  57,  64.  40 

AND   VOLUNTARY    CONVEYANCES,  ^    ^^-   ^^"• 

vol.  6,  p.   498.     See  ante,  "Delivery— Ship  66.  Conard   r.    Atlantic   Ins.   Co.,   1    Pet. 

or    Cargo."    VL    C    3,   c.  386,   448,   7   L.   Ed.    189. 

65.   Harrison   v.    Fortlage,    161    U.    S.    57,  67.  Taylor    v.    Carryl,    20    How     583     15 

40    L.    Ed.    616.      See    the    title    SALES,  L.     Ed.     102S.      See    the     title      ADM'iR- 

ante,  pp.   1031,   1032.  ALTY,  vol.   1,  p.   128,  et  seq 
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cannot  agree  upon  her  employment,  authorize  the  majority  to  send  her  to  sea, 
on  giving  a  stipulation  to  the  dissenting  minority,  to  bring  back  and  restore 
the  ship,  or  if  she  be  lost,  to  pay  them  the  value  of  their  shares,  if  the  latter, 
upon  a  proper  libel  filed  in  the  admiralty,  require  it,  and  in  such  case  the  minority 
can  neither  recover  part  of  the  profits  of  the  voyage  nor  compensation  for  the 
use  of  the  ship.^^  And  the  minority  of  the  owners  may  employ  the  ship,  in 
the  like  manner,  if  the  majority  decHne  to  employ  her  at  all."^^ 

Direction  of  Sale  and  Matters  of  Account.— The  jurisdiction  of  courts 
of  admiralty  in  cases  of  i)art  owners,  having  unequal  interests  and  shares,  is  not, 
and  never  has  been,  applied  to  direct  a  sale,  upon  any  dispute  between  them  as 
to  the  trade  and  navigation  of  the  ship  engaged  in  maritime  voyages,  properly 
so  called.  The  admiralty  has  no  jurisdiction  at  all  in  matters  of  account  be- 
tween part  owners."*^ 

If  the  part  owners  are  equally  divided  in  opinion  upon  the  manner  of 
employing  the  ship,  then,  according  to  the  general  maritime  law,  the  ship  may  be 
ordered  to  be  sold  and  the  proceeds  distributed  among  them."^ 

VIII.    Liability  for  Marine  Torts. 

See  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  344. 

A.  In  General. — By  the  common  law,  the  owners  are  responsible  for  the 
damages  committed  by  their  vessel,  without  any  reference  to  the  particular 
agent  by  whose  negligence  the  injury  was  committed.  By  the  maritime  law,  the 
vessel,  as  well  as  the  owners,  is  liable  to  the  party  injured  for  damages  caused 
by  its  torts.  By  that  law,  the  vessel  is  deemed  to  be  an  offending  thing,  and  may 
be  prosecuted,  without  any  reference  to  the  adjustment  of  responsibility  between 
the  owners  and  employees,  for  the  negligence  which  resulted  in  the  injury.  Any 
departure  from  this  liability  of  the  owners  or  of  the  vessel,  except  as  the  liability 
of  the  former  may  be  released  by  a  surrender  of  the  vessel,  has  been  found  in 
practice  to  work  great  injustice.  A  statute  ought  to  be  very  clear,  before  it  is 
lield  that  any  such  departure  was  intended  by  congress." - 

B.  Liability  for  Acts  of  Agent,  Master  and  Crew. — In  case  of  a  dis- 
aster, both  the  owners  and  the  vessel  are  responsible  for  the  acts  of  the  master 
and  other  officers  entrusted  with  the  control  and  management  of  the  same,  and 
must  answer  for  the  consequences  of  their  want  of  skill  and  negligence ;  and 
this  remark  is  just  as  applicable  to  the  under  officers,  whether  the  mate  or 
second  mate,  as  to  the  master,  during  all  the  time  they  have  charge  of  the  deck."-"' 

68.  Head  v.  Amoskeag  Mfg.  Co.,  113  dissenting  minority  go  into  admiralty, 
U.  S.  9,  23,  28  L.  Ed.  889;  The  Steam-  the  majority  in  interest  control  the  em- 
boat  Orleans  v.  Phoebus,  11  Pet.  175,  ployment  of  the  ship  and  appoint  the 
183.  9  L.  Ed.  677;  The  William  Bagaley,  master."  The  William  Bagaley,  5  Wall. 
.5   Wall.    377,   407,   18    L.    Ed.    583.  377,   406,   18   L.  Ed.   583. 

"Even  where  the  part  owners  of  a  ship  69.  The   Steamboat   Orleans   v.    Phoebus, 

are    tenants    in    common    the    majority    in  n    Pet.    175,    183,   9   L.   Ed.    677. 

interest    appoint    the    master    and    control  70.   The    Steamboat     Orleans     v.     Phoe- 

the    ship,    unless    they    have    surrendered  bus,  11   Pet.   175,   183,  9   L.  Ed.  677;  Ward 

that    right    by    agreeing    in    the    choice    of  r-.  Thompson,  22  How.  330,  333,  16  L.  Ed. 

a    ship's     husband     as    managing    owner.  240. 

Admiralty,  however,  in  certain  cases,  if  A  contract  of  partnership  in  the  earn- 
no  ship's  husband  has  been  appointed,  ings  of  a  ship  comes  within  the  same 
will  interfere  to  prevent  the  majority  category.  If  the  party  desire  an  account 
from  employing  the  ship  against  the  will  hi«  remedy  is  in  a  court  of  chancery.  If 
of  the  minority  without  first  entering  his  complaint  be  for  a  breach  of  some 
into  stipulation  to  bring  back  the  ship  or  independent  covenant,  he  should  seek  his 
pay  the  value  of  their  shares.  But  the  remedy  in  a  court  of  law.  Ward  7'. 
dissenting  owners,  in  such  a  case,  bear  Thompson,  22  How.  330,  333,  16  L.  Ed. 
no    part    of    the    expenses    on    the    voyage  240. 

objected   to,   and    are    entitled   to    no   part  71.  Head    z'.    Amoskeag    Mfg.    Co.,    113 

of  the  profits.     Such  are  the  general  rules  U.  S.  9,  23,  28  L.  Ed.  889. 

touching   the   employment   and   control   of  72.  Sherlock   v.    Ailing,   93    U.    S.    99,   23 

ships;    but   unless   the   co-owners   agree   in  L.    Ed.    819. 

the   choice   of   a   managing   owner,   or   the  73.  Chamberlain  v.  Ward,  21   How.  548, 
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C.  Injuries  to  Seamen. — See  the  title  Seamen,  ante,  p.   10S2. 

D.  Extent  of  Liability. — By  the  maritime  law,  the  Uability  of  the  ship- 
owner was  Hmited  to  his  interest  in  the  ship  and  freight  for  all  torts  of  the 
master  and  seamen,  whether  by  collisions  or  anything  else,  and  sometimes  even 
for  the  master's  contracts ;  and  his  liability  was  so  strictly  limited  that  he  was 
discharged  by  giving  up  that  interest,  or  by  the  vessel  being  lost  on  the  voyage — 
aliter  by  the  common  law.'-* 

E.  Recovery  in  Personam  or  In  Rem.— A  recovery  can  be  had  in  per- 
sonam for  a  maritime  tort  when  the  relation  existing  betw^een  the  owner  and 
the  master  and  crew  of  the  vessel,  at  the  time  (of  the  negligent  collision),  was 
that  of  master  and  servant."^ 

F.  Evidence. — Approaching  a  wharf  with  a  steamboat  in  such  a  manner, 
and  with  such  want  of  supervision,  as  to  be  dangerous,  is,  of  itself,  evidence  of 
negligence  on  the  part  of  those  in  charge  of  her.'^ 

G.  Damages. — In  a  case  of  marine  trespass,  the  final  cost  or  value  of  the 
property  lost,  and  in  case  of  injury,  the  diminution  in  value  by  reason  of  the 
injury,  with  interest  thereon,  affords  the  true  measure  for  estimating  the 
damages^" 

IX.   Carriage  of  Property  and  Passengers. 

A.  Contracts  of  Affreightment  and  Charter  Parties — 1.  Definition. — 
A  charter  party  is  defined  to  be  a  contract  by  which  an  eatire  ship,  or  some 
principal  part  thereof,  is  let  to  a  merchant  for  the  conveyance  of  goods  on  a 
determined  voyage  to  one  or  more  places.'^ 


564,  16  L.  Ed.  211;  Ward  v.  Chamberlain, 
21  How.  572,  16  L.  Ed.  219;  Workman  v. 
New  York  City,  179  U.  S.  552,  573,  45  L. 
Ed.  314;  The  John  G.  Stevens,  170  U.  S. 
113,  120,  42  L.  Ed.  969;  The  Plymouth,  3 
Wall.    20,   35,    18    L.    Ed.    125. 

This  rule  is  subject  to  the  exemption 
possessed  by  the  national  government. 
Workman  v.  New  York  City,  179  U.  S. 
552,  573,  45  L.  fed.  314;  The  John  G. 
Stevens,  170  U.  S.  113,  120,  42  L.  Ed. 
969. 

The  public  nature  of  the  service  upon 
which  a  vessel  is  engaged,  at  the  time  of 
the  commission  of  a  maritime  tort,  af- 
fords no  immunity.  '  Workman  v.  New 
York  City,  179  U.  S.  552,  570,  45  L.  Ed. 
314. 

Violation  of  public  law. — It  is  a  settled 
principle  that  if  the  owners  have  not  an- 
ticipated a  violation  of  the  public  law, 
the  fate  of  their  vessel,  with  respect  to 
an  infraction  of  that  law,  must  depend 
upon  the  conduct  of  the  agent  with  whom 
they  have  entrusted  its  management. 
Jecker,  etc.,  Co.  f.  Montgomery,  18  Mow. 
110,   119,   15    L.    Ed.   311. 

Death  of  person  injured  by  marine 
tort.— See  the  title  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  p.  345. 
See,  also,  post,  "Personal  Injuries  and 
Death  by  Wrongful  Act,"  IX,  D,  1,  i,  (5). 

Under  state  pilot  laws. — See  the  title 
PILOTS,    vol.    8,   pp.    403,    406. 

74.  Norwich  Co.  v.  Wright,  13  Wall. 
104,  119,  20  L.  Ed.  585.  See  post,  "Ex- 
tent   of    Liability,"    VIII.    D. 

75.  Workman  v.  New  York  City,  179  U. 
S.  552,  573,  45  L.  Ed.  314,  citing  Thorp 
V.  Hammond,  12  Wall.  408,  20  L.  Ed.  419; 


The    Plymouth,   3   Wall.   20,   35,   18   L.   Ed. 
125. 

A  liability  of  the  owners  in  personam, 
however,  is  not  dependent  upon  ability 
to  maintain  a  proceeding  in  rem  because 
of  a  maritime  tort.  Workman  v.  New 
York  City,  179  U.  S.  552,  573,  45  L.  Ed. 
314. 

76.  Inland,  etc.,  Coasting  Co.  v.  Tofcson, 
139  U.  S.  551,  555,  35  L.  Ed.  270.  See, 
also,  Stokes  v.  Saltonstall,  13  Pet.  181, 
10  L.  Ed.  115;  Transportation  Co.  v. 
Downer,  11  Wall.  129,  134,  20  L.  Ed.  160; 
Railroad  Co.  v.  Pollard,  22  Wall.  341,  22 
L.    Ed.    877. 

Injury  to  wharfage. — Inland,  etc.. 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  35 
L.    E<1.   270. 

77.  The   Amiable   Nancy,   3  Wheat.   546, 

4  L.   Ed.   456. 

The  probable  or  possible  profits  of  an 
unfinished  voyage,  either  upon  the  cargo 
or  freight,  affords  no  rule  to  estimate 
tlie  damages  in  a  case  of  marine  tres- 
pass. The  ApoUon,  9  Wheat.  362,  6 
L.  Ed.  Ill;  LaAmistad  De  Rues,  5  Wheat. 
3S5,  5  L.  Ed.  115;  The  Amiable  Nancv, 
3  Wheat.  546,  4  L.  Ed.  456;  Smith  t'. 
Condry,   1    How.  28,  35,   11   L.   Ed.  35. 

78.  Definition. — Vandewater  v.  Mills, 
19  How.  82.  91,  15  L.  Ed.  554;  Ward  ;■. 
Thompson,  22  How.  330,  333.  16  L.  Ed. 
249.     See   Spring  v.  Gray.  6   Pet.   151,   157, 

5  L.    Ed.    352. 

Partnership  contract. — A  contract 
wlicreby  certain  parties  joined  together 
to  carry  on  and  advertise  in  trade  for 
their  mutual  benefit — one  contributing  a 
vessel,  and  the  other  his  skill,  labor,  ex- 
perience, etc. — and  there  was  to  be  a  com- 
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Charter  Party  or  Demise  of  Vessel  Distinguished  from  Mere  Con- 
tract of  Affreightment  or  for  Special  Service. — See  post,  "Liability  as 
Owner  Pro  Hac  \'ice  or  as  Contractor   for  Special  Service,"  IX,  D,  5,  b. 

2.  Persons  Who  May  Mark— a.  Charter  Party.— Managing  Editor  of 
Newspaper  Corporations,— See  the  title  Officers  and  Agents  of  Private 
Corporations,  vol.  8,  p.  983. 

b.  Contract  of  Affreightment.— Master  and  Owner  Pro  Hac  Vice. — Con- 
tracts of  affreightment  entered  into  Ijy  the  master,  within  the  scope  of  his  apparent 
anthority  as  master,  bind  the  vessel  to  the  merchandise  for  the  performance  of 
such  contracts,  wholly  irrespective  of  the  ownership  of  the  vessel;  and  whether 
the  master  be  the  agent  of  the  general  or  special  owner — and  this  upon  the 
piinciple  that  the  general  owner  must  be  presumed  to  consent  when  he  lets  the 
vessel  that  the  master  may  make  such  contracts,  which  operate  as  a  tacit  hypothe- 
cation of  the  vessel."^ 

3.  Contents,  Form  and  Requisite. — No  technical  form  is  essential  to  create 
a  demise  or  contract  of  affreightment.^o  The  bill  of  lading  usually  sets  forth 
the  time  of  the  contract,  and  shows  the  duty  assumed  by  the  vessel. ^^ 

Writing. — A  charter  i)arty  may  be  made  by  parol.^^ 

Ship  Bill — Memorandum  by  Carrier. — A  memorandum  found  at  the  foot 
of  the  ship  bill  which  is  not  upon  those  delivered  to  the  shipper,  is  no  part  of 
the  contract. ^-^ 

Marginal  Note  Placed  on  Bill  of  Lading  by  Shipper. — See  the  title  Bill 
of  Lading,  vol.  3,  p   235. 

Acceptance — Meeting    of   Minds. — The   minds    of   the   parties   must   meet 


munity  of  profits  on  a  fixed  ratio,  is  not 
a  charter  party  but  a  partnership  contract 
of  which  a  court  of  admirahy  has  no  juris- 
diction. Ward  V.  Thompson,  22  How. 
330,    16    L.    Ed.   249. 

An  agreement  between  owners  of  ves- 
sels to  form  a  line  for  carrying  passen- 
gers* and  freight  between  New  York  and 
San  Francisco,  is  but  a  contract  for  a 
limited  partnership,  and  the  remedy  for 
a  breach  of  it  is  in  the  common-law 
courts.  Vandewater  ?;.  Mills,  19  How.  82, 
15    L.    Ed.    554. 

Not  an  account  concerning  the  trade 
of  merchandise. — See  the  title  LIMITA- 
TION OF  ACTIONS  AND  ADVERSE 
POSSESSION,  vol.  7,  p.  932. 

79.  Schooner  Freeman  v.  Buckingham, 
18  How.  182,  15  L.  Ed.  341;  Thomas  v. 
Osborn,   19    How.   22,   30,   15   L.   Ed.   534. 

if  the  general  owner  has  allowed  a 
third  person  to  have  the  entire  control, 
management  and  employment  of  the  ves- 
sel, and  thus  become  owner  pro  hac  vice, 
the  general  owner  must  be  deemed  to 
consent  that  the  special  owner  or  his 
master  may  create  liens  binding  on  the 
interest  of  the  general  owner  in  the  ves- 
sel, as  security  for  the  performance  of 
such  contracts  of  affreightment.  Schooner 
Freeman  v.  Buckingham,  18  How.  182, 
15    L.   Ed.   341. 

Though  in  such  a  case  the  special 
owner  would  be  estopped,  in  favor  of  a 
bona  fide  holder  of  the  bill  of  lading, 
from  proving  that  no  property  was  ship- 
ped, yet  the  general  owner  is  not  estop- 
ped. Schooner  Freeman  v.  Buckingham, 
18  How.  182,  183,  15  L.  Ed.  341.  See  the 
title   BILL  OF   LADING,  vol.   3,  p.  233. 


See,  also,  post,  "Delivery  to  Carrier,"  IX, 
C,  2,  b,  (2). 

But  no  such  implication  arises  in  refer- 
ence to  bills  of  lading  for  property  not 
shipped,  designed  to  be  instruments  of 
fraud;  and  they  create  no  lien  on  the  in- 
terest of  the  general  owner,  although  the 
special  owner  was  the  perpetrator  of  the 
fraud.  Schooner  Freeman  v.  Bucking- 
ham, 18  How.   182,  183,  15  L.   Ed.  341. 

80.  Gracie  v.  Palmer,  8  Wheat.  r>05,  634, 
5  L.  Ed.  696;  Raymond  v.  Tyson,  17  How. 
53,  15  L.  Ed.  47;  United  States  v.  Shea, 
152    U.   S.   178,   189,   38    L.    Ed.   403. 

"The  contract  of  affreightment,  like 
any  other  contract,  is  the  creature  of 
'lie  will  of  the  parties.  It  may  be  varied 
to  infinity,  and  easily  adapted  to  the 
exigencies  of  either  party  or  of  any  trade. 
It  is  only  where  the  express  contract  is 
silent,  that  the  implied  contract  can 
arise."  Raymond  v.  Tyson,  17  How.  53, 
60,  15  L.  Ed.  47;  Gracie  v.  Palmer,  8 
Wheat.   605,   634,  5   L.   Ed.   696. 

81.  Vandewater  v.  Mills,  19  How.  82, 
90,   15   L.   Ed.  554. 

Receipt  for  post  of  consignment  by 
person  in  charge  of  deck. — The  Delaware, 

14  Wall.  579,  596,  20  L.  Ed.  779. 

82.  Thomas   v.   Osborn,   19   How.  22,   25,. 

15  L.  Ed.  534.  So  held  where  the  master 
in  command  of  a  barque  contracted  with 
the  owners  to  take  her  on  what  is  termed 
"a  lay,"  there  not  appearing  to  be  an}' 
written  contract  of  affreightment  be- 
tween them. 

83.  The  Thames,  14  Wall.  98,  105,  20 
L.  Ed.  804.  See  the  title  BILL  OF  LAD- 
ING, vol.  3,  p.  235. 
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as  to  its  terms  before  a  charter  party  can  become  a  binding  agreement.  If  there 
is  any  part  of  it  in  regard  to  which  the  minds  of  the  parties  have  not  met.  the 
entire  instrument  is  a  nulHty,  as  to  all  its  clauses.^-*  If  a  shipowner  seeks  to  en- 
force part  of  a  charter  party,  he  must  rely  on  the  instrument  as  a  whole;  he 
cannot  affirm  it  for  one  purpose  and  repudiate  it  for  another.*^ 

4.  Interpretation,  Operation  and  Effect — a.  Rules  of  Construction — 
(1)  General  Rules.— ChSuYtQY  Parties.— The  general  rule  adopted,  in  the  con- 
struction of  a  charter  party,  in  that  the  construction  should  be  Hberal,  agreeable 
to  the  intention  of  the  parties,  and  conformable  to  the  usage  of  trade  in  general, 
and  of  the  particular  trade  to  which  the  contract  relates.^*^ 

(2)  What  Lazv  Governs. — See  the  title  Conflict  of  Laws,  vol.  3,  p.  1049. 

(3)  Qualifications  Imposed  by  Laiv. — Where  the  contract  was  the  foundation 
of  the  claim,  and  though  not  fulfilled  according  to  its  letter,  either  as  to  the 
time  or  place  of  delivery,  yet,  with  the  qualifications  which  the  law  under  such 
circumstances  imposes,  it  determined  the  respective  liabilities  of  the  parties,  and 
the  plaintififs  could  not  recover  more  than  the  contract  price,  and  the  recoupment 
of  the  defendants  was  governed  by  its  requirements  on  the  part  of  the  plaintififs.^" 

(4)  Knozvledge  of  Course  of  Trade. — The  mai^ter  of  a  vessel  must  be  held  to 


84.  Compania  Bilbaina  v.  Spanish- 
American  Light,  etc.,  Co.,  146  U.  S.  483, 
497,  36  L.  Ed.  1054.  citing  Eliason  v.  Hen- 
shaw,  4  Wheat.  225,  4  L.  Ed.  556;  Insur- 
ance Co.  V.  Young,  23  Wall.  85,  23  L.  Ed. 
152;  Tilley  v.  County  of  Cook,  103  U.  S. 
155,  26  L.  Ed.  374;  and  Minneapolis,  etc.. 
Railway  v.  Columbus  Rolling  Mill,  119 
U.   S.   149,   157,  30   L.   Ed.   376. 

Where  the  charterer  never  promised 
to  make  or  pay  for  alterations  required 
to  fit  up  the  tanks  of  a  vessel  to  carry 
petroleum  in  bulk.  The  owner  of  the 
vessel  is  not  entitled  to  recover  from  the 
charterer  any  part  of  the  expense  of  such 
alterations.  Compania  Bilbaina  v.  Span- 
ish-American Light,  etc.,  Co.,  146.  U.  S. 
483.    36    L.    Ed.    1054. 

Delivery  of  vessel  to  charterer. — Where 
the  owner  refuses  to  agree  to  certain 
clauses  in  the  charter  party,  a  de'i'-^rv 
of  the  vessel  to  the  charterer  and  her 
acceptance  of  the  latter  is  a  waiver  of 
the  former's  objection  to  the  charter 
party.  The  legal  effect  of  the  transac- 
tion is  the  adoption  by  the  owner  of  the 
existing  charter  party,  and  not  in  ac- 
ceptance or  hiring  of  the  vessel,  by  the 
charterer,  with  the  omission  of  the 
clauses  without  which  he  had  always  and 
consistently  refused  to  accept.  Compania 
Bilbaina  7'.  Spanish-American  Light,  etc., 
Co.,  146  U.  S.  483,  497,  36  L.  Ed.  1054. 

85.  Compania  Bilbaina  v.  Spanish- 
American  Light,  etc.,  Co.,  146  U.  S.  483, 
496,    36    L.    Ed.    1054. 

Provisions  deliberately  emitted. — The 
court  is  bound  to  give  effect  to  the  stip- 
ulation of  a  charter  party,  but  not  to  pro- 
visions which  the  parties  deliberately 
omitted  to  insert  after  attention  had  been 
directed  to  them,  e.  g..  provisions  as  to 
time  and  as  to  cancellation.  Culliford  v. 
Gomila,   128  U.  S.   135,  158,  32   L.  Ed.   381. 

86.  Raymond  v.  Tyson,  17  How.  53,  57, 
15  L.  Ed.  47.  See,  also.  Lowber  v.  Bangs, 
2  Wall.   728,  736,   17   L.   Ed.   768. 

The  charter  party,  like  many  mercantile 


instruments  in  common  use,  is  drawn  up 
in  brief  and  disjointed  sentences;  and 
must  be  construed  according  to  the  in- 
tent of  the  parties  as  manifested  by  the 
whole  instrument,  rather  than  by  the  lit- 
eral meaning  of  any  particular  clause, 
taken  by  itself.  Crossman  v.  Burrill,  179 
U.  S.   100,  106,  45   L.  Ed.  106. 

Such  "contracts  ought  to  be  construed 
according  to  their  plain  meaning,  to  men 
of  sense  and  understanding,  and  not  ac- 
cording to  forced  and  refined  construc- 
tions, which  are  intelligible  only  to  law- 
yers, and  scarcely  to  them."  Lowber  v. 
Bangs,  2  Wall.  728,  736,   17   L.   Ed.   768. 

Where  a  charter  party  stipulated  that 
a  vessel  should  receive  "a  full  cargo,"  the 
opinions  of  experts  are  the  best  criteria 
of  how  deeply  she  can  be  loaded  with 
safety  to  the  lives  of  the  passengers.  Og- 
den  V.  Parsons,  23  How.  167,  16  L.  Ed 
410. 

The  contract  of  affreightment  is  gov- 
erned by  the  same  principles  as  the 
other  special  contracts.  There  are  none 
to  which  the  principles  are  more  strcn- 
gently  applied.  The  Harriman,  9  Wall. 
161.    171,   19   L.   Ed.   629. 

Place  of  stowage. — See  post,  "Loading 
or   Stowage."    IX,    C,   4. 

As  to  lading  included. — There  were 
three  points  along  a  river  course,  the 
highest  A.  the  next  B.  the  last  C.  Held, 
that  a  contract  to  transport  goods  from 
B  to  C  and  to  and  from  all  points  be- 
tween them,  when  the  transportation  was 
,  to  be  by  water,  was  not  a  contract  to 
transport  from  A  to  C.  although  such 
trr^nsportation  necessarily  involved  (as  a 
greater  includes  a  less)  a  transportation 
between  B  and  C.  And  the  carrier  was 
not  entitled  to  recover  damage  from  the 
shipper  for  freight  for  goods  transported 
from  A  to  C  by  vessels  belonging  to  a 
third  party.  Scott  v.  United  States,  12 
Wall.    443,   20   L.    Ed.   438. 

87.  Railroad  Co.  v.  Lindsay,  4  Wall. 
650,   655,    18    L.    Ed.    328. 
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have  made  his  contract  with  a   full  knowledge  of  the  course  of  trade,  and  be 
governed  by  it.*^ 

(5)  Admissibility  of  Parol  Evidence. — The  general  rule  as  to  the  admissibility 
of  parol  evidence  to  explain,  contradict  or  vary  the  terms  of  a  written  contract 
apply  to  charter  parties.**" 

(6)  Opinion  Ezndence.—See  ante,  "General  Rules,"  IX,  A,  4,  a,  (1). 

b.  Conditions  Precedent  and  Independent  Covenants.  Representations  and 
Warranties — (1)  In  General — Whether  particular  stipulations  are  to  be  con- 
sidered conditions  precedent  or  not.  must,  in  all  cases,  solely  depend  upon  that 
intention,  as  it  is  gathered  from  the  instrument  itself. ''<^ 

(2)  Stipulations  as  to  Time  and  Place  of  Shipment. — A  statement  descriptive 
of  the  subject  matter,  or  of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty,  or  condition  precedent, 
upon  the  failure  or  nonperformance  of  which  the  party  aggrieved  may  repudiate 
the  whole  contract." ^ 

Charterers  Knowing  Recital  to  Be  False. — A  recital  in  the  charter  that 
the  vessel  is  at  a  designated  place  is  not  a  warranty  or  contract,  where  the 
charterers  knew  certainly  that  the  vessel  was  not  there;  of  course  they  were  not 
deceived  or  misled  by  the  recital,  which  was  probably  part  of  a  printed  form 
that  attracted  no  attention. "^ 

(3)  Stipulations  as  to  Tonnage  or  Measurement. — Statements  as  to  registered 
tonnage  or  measurement,  unless  clearly  intended  as  such  a  statement  as  to  the 
registered  tonnage  of  a  ship,  is  not  a.  warranty  or  condition  precedent."-^ 

(4)  IVarranty  of  Seazcorthiness. — A  w^arranty  in  a  charter  party  that  a  vesse' 
is.  seaworthy  is  satisfied  if  the  vessel  was  accounted  seaworthy  when  delivered  int 
possession  of  the  charterers  under  the  charter."-*  The  owner  is  liable  for  the 
breach  of  his  contract,  but  the  stipulation  of  seaworthiness  is  not  so  far  a  con- 
dition precedent  that  the  hirer  is  not  liable  in  such  case  for  any  of  the  charter 
money.    If  he  uses  her,  he  must  pay  for  the  use  to  the  extent  to  which  it  goes."^ 

c.  Cesser  Clause. — The  parties  may  so  frame  the  cesser  clauses  as  to  emanci- 
pate the  charterer  from  any  specified  liability  without  providing  for  any  terms 
of  compensation  to  the  shipowner,  but  the  cesser  clauses,  as  they  generally  come 
before  the  court,  are  clauses  which  couple  or  link  the  provisions  for  the  cesser 
of  the  charterer's  liability  with  a  corresponding  creation  of  a  lien.  The  lien  given 
is  ordinarily  regarded  as  an  equivalent  for  the  release  of  responsibility,  which 
the  cesser  clause  in  its  earlier  part  creates,  and  is  commensurate  with  the  release 
of  liability.  In  a  charter  party  which  contains  a  clause  creating  a  lien  in  favor 
of  the  shipowner,  the  cesser  clause  is  to  be  construed,  if  possible,  as  inapplicable 

88.  The  Convoy's  Wheat,  3  Wall.  225,  sel  is  "now  sailed"  or  about  to  sail. — 
18   L.   Ed.   194.  See    Davison    v.    Von    Lingen,    113    U.    S. 

89.  Parol  evidence.— The  John  H.  Pear-  40,  49,  28  L.  Ed.  885;  Lowber  v.  Bangs, 
son,   121   U.   S.  469,  30   L.   Ed.  979;  The  E.       2  Wall.  728.   17   L.  Ed.   768. 

A     Packer,   140  U    S.   360,   365,  35    L.    Ed.  Will    proceed     "with    all     possible    dis- 

453.     See   the  title   PAROL   EVIDEN'CE,  patch."— See    Lowber    i:     Bangs,     2    Wall, 

vol.   9,   p.    12.  728,    17    L.   Ed.   768. 

Meaning  of  "northern  passage"  may  be  92.  Lovell  v.  Davis,   101   U.   S.   541,  542, 

shown   by   parol.      The    E.    .'\.    Packer,   140  09   L.   Ed.  944. 

^\.^-  r^^'u^^'  ^l  ^"   ^^\f?^,',      .0   .0.    ..  93.  W^atts  r.   Camors,   115   U.   S.   353,  29 

90.  Lowber  r.  Bangs,  2  Vv  all  728,  736  17  l.  Ed.  406;  Pine  River  Logging  Co.  v. 
h    c"^-..'^?^   ^rV'^^/'oy.''"   Lingen,   113       United    States,    186    U.    S.   279,   289,    46   L. 

01    rMi      '      T5          11-   if    c    01Q    OQ  T  Ed.    1164.      See,    also,    Brawley  v.    United 

^fV^o'H^  '^'-^"P^'        •'^^'^••   ?;  ^\^;    T?    c-  States,    96    U.     S.      168,    24     L.  Ed.      622; 

^ii-  ^'il'    on^T'^f?"   L^    ?•"'    't^      K^-  ^-  Xorrington    z:    Wright.    115    U.  S.    188,   29 

188,   203,  29   L.   Ed.   366,   citing   Lowber  v.  t      p^i  %r,f> 

Bangs,  2  Wall.  728,  736,  17  L.  Ed.  768,  and  ^'        1;.      ":          .,,..,  rr    n    .., 

Davison  v.  Von    Lingen,   113   U.   S.  40,  28           9*-  The   Francis  Wright,   105  U.   S.   381, 

L.     Ed.     885.      See.      generally,    the    titles  391,    26    L.    Ed.    1100. 
S.\LES,   ante,   p.    1022;   WARRANTY.  95.  W'ork  i'.' Leathers,  97  U.  S.  379,  380, 

Stipulation    in    charter   party,   that    ves-  2'i  L.    Ed.   1012. 
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to  a  liability  with  which  the  lien  is  not  commensurate.^^' 

d.  Contingent  Agreements  for  Additional  Compensation. — Contingent  agree- 
ments in  charter  parties  for  the  payment  of  additional  compensation  to  the  owner 
of  the  ship  in  the  contingency  of  a  rise  in  freights  as  the  season  advances,  are 
frequent  occurrences  between  merchants  and  shipowners,  and  are  entitled  to 
receive  a  liberal  interpretation.^^ 

e.  Lading  Included. — See  ante,  "General  Rules,"  IX,  A,  4,  a,   (1). 

f.  Stipulation  for  Full  Cargo. — See  ante,  "General  Rules,"  IX,  A,  4,  a,  (1). 

g.  Stipulation  as  to  Ports  and  Mode  of  Discharge. — Where  by  the  terms  of 
the  charter  party,  the  charterers  were  bound  to  order  the  vessel  "to  a  safe  port 
or  as  near  thereto  as  she  can  safely  get  and  always  lay  and  discharge  afloat," 
the  clear  meaning  is  that  she  must  be  ordered  to  a  port  which  she  can  safely 
enter  with  her  cargo,  or  which,  at  least,  has  a  safe  anchorage  outside  where 
she  can  lie  and  discharge  afloat. ^^ 

h.  Stipulation  for  Penalty  or  for  Liquidated  Damages. — It  is  usual  for  each 
of  the  parties  to  a  charter  party  to  bind  himself,  in  a  pecuniary  penalty  for  the 
true  performance  of  their  respective  covenants,  such  a  clause  is  not  the  absolute 
limit  of  damages  on  either  side;  the  party  may  if  he  thinks  fit,  ground  his  action 
upon  the  other  clauses  or  covenants,  and  may  in  such  action  recover  damages 
beyond  the  amount  of  the  penalty,  if  in  justice  they  shall  be  found  to  exceed  it; 
on  the  other  hand,  if  the  party  sue  on  such  a  penal  clause,  he  cannot  in  efifect 
recover  more  than  the  damages  actuallv  sustained. ^^ 


96.  Cesser  clause. — Grossman  v.  Burrill, 
179  U.  S.  100,  107,  45  L.  Ed.   106. 

In  the  case  at  bar,  the  provision  of  the 
charter  party,  which  requires  "the  bills  of 
hiding  to  be  signed  as  presented,  without 
prejudice  to  this  charter,"  while  it  obliges 
the  master  to  sign  bills  of  lading  upon 
request  of  the  charterers,  di^cs  not  m-'un 
that  the  bills  of  lading,  or  the  consignee 
holding  them,  shall  be  subject  to  all  the 
provisions  of  the  charter;  but  only  that 
the  obligations  of  the  charterers  to  the 
ship  and  her  owners  are  not  to  be  af- 
fected by  the  bill  of  lading  so  signed. 
Crossman  v.  Burrill,  179  U.  S.  100,  108, 
45    L.    Ed.    106. 

The  bills  of  lading  provide  only  for 
"paying  freight  for  said  lumber  as  per 
charter  party  dated  March  7th,  1893,  and 
average  accustomed."  They  do  not  men- 
tion demurrage,  or  refer  to  any  provi- 
sions of  the  charter,  other  than  those 
concerning  freight  and  average.  It  is 
well  settled  that  a  bill  of  lading  in  such  h 
form  does  not  subject  an  indorsee  thereof, 
who  receives  the  goods  under  it,  to  any 
of  those  other  provisions  of  the  charter. 
It  does  not  give  him  notice  of,  or  render 
him  liable  to,  the  specific  provisions  of 
the  charter,  which  require  a  discharge 
of  a  certain  quantity  of  lumber  per  day, 
or,  in  default  thereof,  the  payment  of  a 
specific  sum  for  a  longer  detention  of  the 
vessel;  but  he  is  entitled  to  take  the 
goods  within  a  reasonable  time  after  ar- 
rival, and  is  lialjle  to  pay  damages  for 
undue  delay  in  taking  them,  according 
to  the  ordinary  rules  of  law  which  govern 
in  the  absence  of  specific  agreement. 
Crossman  v.  Burrill,  179  U.  S.  100,  109,  45 
L.  Ed.  106. 

10  U  S  Enc-74 


97.  Barreda  v.  Silsbee,  21  How.  146, 
147,  161,  16  L.  Ed.  86. 

Question  for  jury, — Barreda  v.  Silsbee, 
2\   How.   146,   147,  16   L.   Ed.  86. 

Evidence. — See  Barreda  v.  Silsbee,  21 
How.   146,   147,   16   L.   Ed.   86. 

98.  The  Gazelle,  128  U.  S.  474,  32  L. 
Ed.  496;  Mencke  v.  Gargo  of  Java  Sugar, 
187   U.   S.   248,  255,  47   L.   Ed.   163. 

Evidence  of  a  c.otom  to  consider  as 
safe  a  particular  port,  which  in  fact  is 
not  reasonably  safe,  would  directly  con- 
tradict the  charter  party,  and  would 
therefore  be  incompetent  as  matter  of 
Liw.  The  Gazelle,  128  U.  S.  474,  486,  32 
L.  Ed.  496;  Barnard  v.  Kellogg,  10  Wall. 
383,   19  L.  Ed.  987. 

Port  held  unsafe. — See  The  Gazelle, 
128   U.   S.   474,  485,  32   L.   Ed.  496. 

Amount  of  damages. — The  Gazelle,  128 
U.    S.    474,    486,    r.2    I..    Ed.    490. 

An  overhead  bridge,  which  prevents 
access  to  the  place  designated  for  the 
discharge,  quite  as  effectivelj'  renders  it 
imsafe  for  the  ship  as  a  sandbar  or  other 
obstacle  under  the  water.  j\Ienckc  v. 
Cargo  of  Java  Sugar,  187  U.  S.  248,  257, 
47   L.   Ed.   163. 

99.  Watts  7'.  Camors,  115  U.  S.  353,  361, 
29  L.  Ed.  406.  See  the  title  DAMAGES, 
vol.   5,   p.    177. 

Such  a  stipulation  is  clearly  not  a  stip- 
ulation for  liquidated  dama.ges,  but  a 
penaltj'  to  secure  the  payment  of  the 
amount  of  damage  that  either  party  may 
actually  suffer  from  any  breach  of  the 
contract;  and  is  to  be  so  treated  in  a 
court  of  admiralty  of  the  United  States, 
whatever  may  be  the  rule  in  the  courts 
of   the   particular   state   in    which   the   con- 
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i.  Time  of  Lading  or  Sailing  in  Absence  of  Stipiilahon. — The  owr^-  of  a 
vessel  is  not  liable  for  breach  of  the  charter  party  where  there  is  no  fixed  date 
for  sailing,  and  there  was  no  unreasonable  delay  in  the  action  of  the  owner  or 
his  agents.'  In  such  a  case  the  owner  is  allowed  a  reasonable  time  to  comply 
wnth  the  charter  party.  ^ 

5,    Rights,   Duties  and   Liabilities  of  Charterer — a.    Defined  by   C  ove- 

jiwits. Where  there  is  a  charter  party  its  covenants  will  define  the  duties  imposed 

on  the  ship.  Hence  it  is  said  that  "the  ship  with  her  tackle,  the  freight,  and  the 
cargo,  are  respectively  bound  (affected)  by  the  covenants  of  the  charter  party."^ 

b.  Liability  as  Owner  Pro  Hae  Vice  or  as  Contractor  for  Special  Senncc. — 
Affreightment  contracts  are  of  two  kinds,  and  they  dififer  from  each  other  very 
widely^  in  their  nature  as  well  as  in  their  terms  and  legal  elf  ect.^  Courts  of 
justice  are  not  inclined  to  regard  the  contract  as  a  demise  of  the  ship  if  the  end 
in  view  can  conveniently  be  accomplished  without  the  transfer  of  the  vessel  to 
the  charterer.*  But  there  is  no  doubt  that  under  some  forms  of  a  charter  party 
the  charterer  becomes  the  owner  of  the  vessel  chartered  for  the  voyage  or  serv- 
ice stipulated,  and  consequently  becomes  subject  to  the  duties  and  responsibilities 
of  ownership.^  So,  the  shipowner,  who  lets  his  ship  to  hire  to  another,  whether 
manned  and  equipped  or  not,  enters  into  a  contract  totally  distinct  from  that  of  him 
who  engages  to  employ  her  himself  in  the  transportation  of  the  good?  of  another. 


tract  is  made  and  the  court  of  admiralty 
sits.  Watts  V.  Camors,  115  U.  S.  353, 
29   L.    Ed.   406. 

1.  Culliford  V.  Gomila,  128  U.  S.  135, 
156,  32  L.  Ed.  381.  See  ante,  '  Time, 
Place  and  Oath,"  IV,  G;  post,  "Time  of 
Sailing,"  IX,  E,  1. 

Time  of  loading.— The  charter  party 
fixed  no  definite  time  for  the  vessel  to 
be  at  New  Orleans  ready  to  '-eceive  her 
cargo.  Held,  that  if  the  master  used 
reasonable  diligence  in  bringing  her  to 
that  port,  the  defendants  were  bound  by 
the  contract.  Lovell  v.  Davis,  101  U.  S. 
541,  29   L.    Ed.   944. 

2.  Vandewater  v.  Mills,  19  How.  82, 
92,  15  L.   Ed.  554. 

3.  Reed  v.  United  States.  11  Wall.  .)9!. 
20  L.  Ed.  220;  United  States  v.  Shea,  152 
U.   S.   178,   1«6,  38   L.   Ed.  403. 

4.  Reed  v.  United  States,  11  Wall.  591, 
601  20  L.  Ed.  220;  Marcardier  v.  Ches- 
apeake Ins.  Co.,  8  Cranch  39,  3  L.  Ed. 
481;  United  States  v.  Shea,  152  U.  S.  178, 
190,  38    L.    Ed.   403. 

5.  If  by  the  terms  of  the  charter  party 
the  entire  vessel  is  demised  or  let  to 
hire  to  the  charterer  with  a  transfer  to 
him  of  its  exclusive  command  and  pos- 
session and  consequent  control  over  its 
navigation,  he  will  generally  be  consid- 
ered as  owner  for  the  voyage  or  serv- 
ice stipulated.  Leary  v.  United  States, 
14  Wall.  GOT,  20  L.  Ed.  756;  United  States 

V  Shea,  152  U.  S.  178,  186,  38  L.  Ed.  403; 
Reed  v.  United  States,  11  W-^ll.  591,  600, 
20  L.  Ed.  220;  Marcardier  v.  Chesapeake 
Ins.  Co.,  8  Cranch  39,  3  L.  Ed.  481;  Gracie 

V  Palmer,  8  Wheat.  605,  5  L.  Ed.  606; 
Shaw  V.  United  States,  93  U.  S.  235,  240, 
23  L.  Ed.  880;  Morgan  v.  United  States, 
14  Wall.  531,  20  L.  Ed.  738;  Reybold  t. 
United  States,  15  Wall.  202,  21  L.  Ed.  57; 
United  States  v.  Kimbal,  13  Wall.  636,  20 
L.   Ed.   503. 


And  if  need  be  he  may  appoint  the 
master  and  ship  the  mariners.  Reed  v. 
United  States,  11  Wall.  591,  601,  20  L.  Ed. 
220;  Marcardier  z\  Chesapeake  Ins.  Co., 
8  Cranch  39,  3  L.  Ed.  481;  United  States 
V.   Shea,  152  U.  S.   178,  186,  38  L.   Ed.   403. 

But  if  the  charter  party  let  only  the 
use  of  the  vessel,  the  owner  at  the  same 
time  retaining  its  command  and  posses- 
sion, and  control  over  its  navigation,  the 
charterer  is  regarded  as  a  mere  con- 
tractor for  a  designated  service,  and  the 
duties  and  responsibilities  of  the  owner 
are  not  changed.  Leary  v.  United  States, 
14  Wall.  607,  20  L.  Ed.  756;  United 
States  z:  Shea,  152  U.  S.  178,  186.  38  L. 
Ed.  403;  Marcardier  v.  Chesapeake  Ins. 
Co.,  8  Cranch  39,  3  L.  Ed.  481;  Reed  v. 
United  States,  11  Wall.  591,  601,  20  L. 
Ed.  220;  Shaw  z:  United  States,  93  U. 
S.  235,  241,  23  L.  Ed.  880;  Morgan  v. 
United  States,  14  Wall.  531,  20  L.  Ed. 
738;  Reybold  v.  United  States,  15  Wall. 
202,  206,  21  L.  Ed.  57;  United  States  .-. 
Kimbal,  13  Wall.  636,  20  L.  Ed.  503-  Hooe 
&  Co.  V.  Groverman,  1  Cranch  214,  2  L. 
Ed.  86;  Gracie  v.  Palmer,  8  Wheat  605, 
5  L.  Ed.  696;  Reed  v.  United  States,  H 
Wall.   591,  605,  20  L.    Ed.   220. 

If,  by  the  terms  of  a  charter  party, 
the  ship  is  to  be  navigated  at  the  charge 
and  expense  of  the  owner,  and  especially, 
if  her  whole  tonnage  is  not  let  to  hire, 
the  charterer  is  not  owner  for  the  voy- 
age. Hooe  &  Co.  V.  Groverman,  1 
Cranch   214,  2   L.   Ed.   86. 

Stipulations  in  a  charter  party  that  the 
general  owners  shall  keep  the  vessel  in 
good  condition  during  the  existence  of 
the  charter,  and  receive  on  board  cer- 
tain goods  at  the  request  of  the  gov- 
ernment (the  charterer)  to  refuse  to  re- 
ceive other  goods  without  its  assent. 
Held,  to  be  conclusive  evidence  that  the 
possession   and   control    of   the   vessel   had 
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In  the  former  case,  he  parts  with  the  possession  to  another,  and  that  other  hecomes 
the  carrier;  in  the  latter,  he  retains  the  possession  of  the  ship,  although  the  hold 
may  be  the  property  of  the  charterer;  and  being  subject  to  the  liabilities,  he  re- 
tains the  rights  incident  to  the  character  of  a  common  carrier.^  In  the  first  case, 
the  general  freighter  is  responsible  for  the  conduct  of  the  master  and  mariners 
during  the  voyage ;  in  the  latter  case,  the  responsibility  rests  on  the  general  owner  J 

c.  Liability  for  Loss  of  Vessel — (1)  In  General — In  general,  the  charterer 
of  a  vessel  under  a  contract  of  affreightment  or  charter  party  being  a  bailee  for 
hire,  is  only  responsible  for  ordinary  diligence  and  liable  for  ordinary  negligence 
in  the  case  of  the  vessel.^  But  where  by  the  charter  party  an  absolute  obtigation 
to  return  the  vessel  is  placed  upon  the  charterer,  the  risk  of  loss  is  cast  upon  him, 
even  be  it  without  his  fault. ^ 

(2)  United  States  Charterers. — See  post,  "United  States  Charterers,"  IX,  A,  9. 

d.  Liability  for  Negligence  of  Charterer. — Liability  of  Vessel.'— The  ship 
itself  is  to  be  treated  in  some  sense  as  a  principal,  and  as  personally  liable  for 
the  negligence  of  any  one  who  is  lawfully  in  possession  of  her,  whether  as  owner 
or  charterer.  Indeed,  the  liability  of  the  vessel  for  the  negligence  of  the  charterers 
is  now  fixed  by  statute  in  this  country.  i<^ 


not  passed  to  the  charterer  but  had  been 
retained  by  the  general  owner.  Leary  v. 
United  States,  14  Wall.  607,  20  L.  Ed. 
756. 

Where  the  owners  retain  the  control 
and  management  of  the  vessels  and  agree 
to  keep  them  in  good  repair  and  fit  for 
the  service  for  which  they  were  engaged, 
loss  occasioned  by  the  perils  of  the  sea 
or  of  navigation  must  be  borne  by  the 
owner.  Reybold  t'.  United  States,  15 
Wall.  202,  206,  21  L.  Ed.  57;  Morgan  v. 
United  States,  14  Wall.  531,  20  L-  Ed. 
738. 

Capacity  of  general  owner  to  commit 
barratry  in  such  case. — See  the  title 
BARRATRY,  vol.   3,   p.   203. 

United  States  charter. — See  post, 
"United   States   Charterers,"   IX,  A,   9. 

6.  Gracie  t-.  Palmer,  8  Wheat.  005,  633, 
5  L.  Ed.  696;  Reed  v.  United  States,  11 
Wall.   591,  600,  20   L.   Ed.   220. 

The  owner  pro  hac  vice  is  liable  for 
the  torts  committed  by  the  vessel  while 
she  is  let  to  charter  to  him.  Thorp  i\ 
Hammond,  12  Wall.  408,  20  L.   Ed.  419. 

One  of  several  general  owners,  who 
sails  a  vessel  on  shares,  under  an  arrange- 
ment between  himself  and  the  other  own- 
ers, whereby  he  in  effect  has  become  the 
charterer,  liiring  his  own  crew,  paying 
and  victualling  them  paying  half  the  port 
charges,  retaining  half  the  net  freight 
after  the  port  charges  are  taken  out,  and 
paying  the  other  half  to  the  general 
owners,  is  to  be  considered  the  owner 
"pro  hac  vice,"  and,  as  such,  is  liable  per- 
sonally for  a  tortious  collision  with  an- 
other vessel.  Thorp  7'.  Hammond,  12 
Wall.    408,  20   L.   Ed.    419. 

Master  charterer  on  shares — "A  log." — 
Where  tlie  master  is  the  charterer  of  the 
vessel  on  "shares,"  what  is  familiarly 
called  "a  log,"  he  is  the  owner  pro  hac 
vice  so  long  as  the  contract  subsists  and 
has  the  entire  possession,  command  and 
navigation  of  her  and  there  is  no  rela- 
tion   of  principal   and   agent    between    the 


master     and     the     deviser.       Thomas     v. 
Osborn,  19  How.  22,  33,  15  L.  Ed.  o.U. 

7.  Marcardier  v.  Chesapeake  Ins.  Co.,  8 
Cranch  39,  49,  3  L-  Ed.  481;  Reed  z>  United 
States,  11  Wall.  591,  600,  20  L.  Ed  -'"O- 
United  States  v.  Shea,  152  U.  S.  178.  19o! 
38   L.   Ed.   403. 

As  the  master,  while  the  owner  re- 
tains the  possession,  command,  and  nav- 
igation of  the  ship,  is  the  agent  of  the 
general  owner  and  the  mariners  are  re- 
garded as  in  his  employment,  he  is  re- 
sponsible for  their  conduct.  Reed  v. 
United  States,  11  Wall.  591,  601  20  L 
Ed.    220. 

8.  Sun  Printing,  etc.,  Ass'n  v.  Moore, 
183  U.  S.  642,  654.  46  L.  Ed.  366. 

And  are  not  liable  to  the  owners  for 
its  loss  without  this  fault  and,  of  course, 
cannot  be  liable  to  the  insurance  com- 
panies which  were  subrogated  to  their 
rights.  Shaw  v.  United  States,  93  U  S 
235,  240,  23  L.  Ed.  880,  following  Reed  v 
United  States,  11  Wall.  591,  20  L.  Ed. 
220,  and  citing  Marcardier  ?'.  Chesapeake 
Ins.   Co.,  8   Cranch  39,  3  L.   Ed.  481. 

9.  See  Sun  Printing,  etc.,  Ass'n  z' 
Moore,  183  U.  S.  642,  655,  46  L.  Ed.  366] 
for  charter  party  held  to  place  such  ob- 
ligation   on    him. 

In  Sun  Printing,  etc..  Ass'n  z:  Moon- 
183  U.  S.  642,  043,  40  L.  Ed.  366,  it  was 
held  that  the  sum  due  in  consequence  of 
a  default  in  the  return  of  the  ship  was 
not  to  be  diminislicd  by  the  amount  of 
the  hire  which  had  been  paid  at  the  in- 
spection  of  the   contract. 

"As  the  stipulation  for  value  referred 
to  was  binding  upon  the  parties,  tho  trial 
court  rifir^itly  refused  to  consider  evidence 
tcndmg  to  show  that  the  admitted  value 
was  excessive,  and  the  circuit  court  of 
appeals  properly  gave  effect  to  the  ex- 
pressed intension  of  the  parties."  Sun 
Printing,  etc.,  Ass'n  z:  Moore,  183  U  S 
6-12.   643,   674,   46   L.    Ed.   366. 

10.  The    Barnstable.    18i    U.    S.    464,    467 
45  L.  Ed.  954;  Rev.  Stat.,  §  4286. 
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As  between  Owner  and  Charterer. — In  the  absence  of  any  special  pro- 
vision to  the  contrary  the  charterers  of  a  vessel  are  liable,  between  themselves 
and  the  general  owner,   for  the  consequences  of  negligence  in  her  navigation. ^^ 

e.  Rent. — Where  the  charters  of  a  vessel  delivered  her  back  to  the  owner  to 
be  fitted  up,  who  accepted  her  for  that  pwrpose,  the  running  of  the  rent  under 
the  charter  party  necessarily  stopped,  and  the  charterer  can  be  liable  to  pay  rent 
for  the  use  of  the  vessel  only  while  she  was  in  his  service. ^2 

f.  Repairs  and  Supplies. — See  the  title  Maritime  LiEns,  vol.  8,  p.  225,  et  seq. 
The  master  of  a  ship  may  hypothecate  for  repairs  and  supplies  in  cases  where 
he  is  tlie  charterer  and  special  owner  pro  hac  vice  as  well  as  in  other  cases.^^ 

6.  Duration  and  Termination. — A  demise  may  be  for  a  day  as  well  as  a 
year,  and  may  be  terminable  at  the  will  of  the  lessor.^"* 

7.  Cancellation,  Modification  and  Release. — Where  the  canceling  date 
of  the  charter  party  was  not  filled  in  but  its  insertion  waived  by  the  charterers,  as 
the  ship  was  in  port  and  they  had  confidence  in  the  ability  and  willingness  of  the 
master  to  get  the  ship  ready  in  time,  the  charterer  by  waiving  the  insertimi  of 
such  date,  abandoned  all  claims  to  insist  upon  the  right  to  cancel  the  charter  party 
if  the  vessel  should  not  be  ready  to  load  by  a  day  specified  so  as  to  enable  them  to 
comply  with  the  requirements  in  this  contract  with  a  third  party  for  the  shipment 
of  the  cargo. 1"' 

By  Master  or  Agent. — A  charter  party  cannot  be  modified  or  canceled  even 
in  a  foreign  port,  by  the  master  of  the  vessel  or  any  ?gent  either  of  the  owner 
or  the  charterer. ^^ 

8.  Performance,  Discharge  or  Breach. — If  what  is  agreed  to  be  done  is 
possible  and  lawful,  it  must  be  done.  Difficulty  or  improbability  of  accomplishing 
the  undertaking  will  not  avoid  the  carrier.  It  must  be  shown  that  the  thing  can- 
not bv  any  means  be  affected.^" 

The  failure  of  the  shipowner  to  perform  his  obligation,  under  the 
charter  party  to  keep  the  vessel  in  proper  condition  and  fit  for  use,  discharges 
the  charterer  or  gives  him  the  option  to  rescind  his  contract.^* 

The  justifiable  abandonment  of  a  vessel  in  consequence  of  dangers  of 
the  seas  gives  the  cargo  owner  a  right  to  refuse  to  go  on  with  the  voyage  and 

11.  The  Barnstable,  181  U.  S.  464,  463,  153,  32  L.  Ed.  381.  So  held  where  the 
45  L.  Ed.  954;  Thorp  v.  Hammond,  12  owner  of  the  vessel  guaranteed  that  the 
Wall.  408,  20  L.  Ed.  419.  vessel    would    carry    a    specilied    quantity 

He   is   bound   to   return   the   steamer   to  but  did  not  have  her  ready  to  load  by  a 

her    owners    free    from    any    lien    of    their  day  which  would  enable  the  charterers  to 

own- contracting,   or   caused   by  their  own  comply    with    their    contract    with    a    third 

fault.     The  Barnstable,  181  U.  S.  464,  468,  party. 

45    L.    Ed.    954;    Thorp    v.    Hammond,    12  16.  Gracie  v.  Palmer,  8  Wheat.  605,  634, 

Wall.  408,  20   L.   Ed.  419.  5  L-  Ed.  696. 

Collision — Effect   of  .  insurance   clause. —  In    Gracie    v.    Palmer,    8    Wheat.    605,    5 

'I'hc   owners   of   a   vessel,   who   have   let   ii  L.   Ed.   696,  the  question   came   before  the 

out    upon    charter    party    and    agreed    to  federal      supreme       court,       whether      the 

pay    "for    the    insurance     on    the     vessel,"  charterer    and    the    master    could,    by    a 

are  not  liable,  as  between  themselves  and  contract   made  with   a   shipper  who  acted 

the    charterers,    for    damage    done    to    an-  in    good    faith,    destroy    the    lien    of    the 

other  vessel  by  a  collision  resulting  from  owner    on     the     goods     shipped,    for     the 

the    negligence    of   the    officers    and    crew,  freight   due    under   the    charter    party.      It 

who    are     appointed     and     paid     by     the  was    held    they    could    not;    and    the    de- 

-charterers.  The  primary  liability   for  such  cision  is  placed  upon  the  ground   of  want 

damage    rests    upon    the    charterers,    and  of    authority    to    do     the     act.      Schooner 

not  the   owners.     The    Barnstable,   181   U.  Freeman    v.    Buckingham,    18    How.    182, 

S.    464,    466,    45    L.    Ed.    954.  192,    15    L.    Ed.    341. 

12.  Compania  Bilbaina  v.  Spanish-  Modification  of  shipowners'  responsi- 
American  Light,  etc.,  Co.,  146  U.  S.  483,  bihty  for  carriage  at  request  of  charters. 
498.  36   L.   Ed.   1054.  —See    post,    "Shipping    Order   and    Condi- 

13.  Thomas   v.   Osborn,   19   How.   22,   15    •  tion   of   Goods,"    IX,   C,   3. 

L.    Ed.    534.  17.  The   Harriman,  9  Wall.   161,   172,   19 

14.  United  States  v.  Shea,  152  U.  S.  178,       L.  Ed.  629. 

3S    I.    Ed.   403.  18.    Strong  v.  United   States,   154   U.   S., 

15.  Culliford   v.    Gomila,    128    U.    S.    135,       appx.,  632,   635,   24   L.   Ed.   660. 
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must  be  a  renunciation  of  the  contract  of  affrciglitnient,  even  if  not  a  repudiation 
of  its  terms  as  binding. ^^ 

Measure  of  Damages. — In  the  absence  of  a  stipulation  for  Hquidated  dam- 
age the  usual  rules  for  ascertaining  the  measure  of  damages  in  case  of  breach  of 
contract  apply.-*' 

9.  United  States  Charterers. — The  fact  that  the  service  stipulated  was  to 
be  rendered  for  the  government  cannot  alter  the  natural  import  of  the  terms  used 
in  the  charter  party,  or  change  its  construction,  although  in  a  doubtful  case  that 
fact  might  be  entitled  to  much  consideration. -^  This  rule  has  been  applied  in 
determining  whether  the  United  States  was  special  owner  under  a  charter  party 
and  liable  as  such,  or  a  mere  contractor  for  a  designated  service. -2  Also  in  de- 
termining the  respective  liability  of  the  general  owner  and  the  government,  where 
the  charter  party  provided  that  if  there  was  loss  from  a  "war  risk" — that  is  to 
say,  if  the  war  was  the  proximate  cause  of  the  loss — the  damage  was  to  be  made 
good  by  the  government, ^^  but  if  it  was  caused  by  a  marine  risk  was  to  be  as- 
sumed by  the  owner.-'*     So  the  rule  is  applied  in  ascertaining  the  compensation  or 


19.  So  held  where  the  master  had  not 
released  the  ship  before  any  one  else 
had  taken  possession,  or  did  get  it  back 
from  the  salvors  before  cargo  owners 
had  been  heard  from.  The  Eliza  Lines, 
199    U.  S.   119,   130,  50   L.   Ed.   115. 

20.  Watts  V.  Camors,  115  U.  S.  353,  29 
L.   Ed.  406. 

21.  Leary  v.  United  States,  14  Wall. 
607.  612,  20   L.    Ed.   756. 

22.  Shaw  7'.  United  States,  93  U.  S.  235, 
240,  23  L.  Ed.  880;  Reed  v.  United  States, 
11  Wall.  591,  20  L.  Ed.  220;  Learv  V. 
United  States,  14  Wall.  607,  20  L.  Ed. 
756;  Morgan  v.  United  States,  14  Wall. 
531,  20  L.  Ed.  738:  Reybold  v.  United 
States.  15  Wall.  202,  206,  21   L.  Ed.  57. 

No  recovery  where  master  compelled 
to  proceed  to  sea  by  order  of  United 
States  quartermaster — Case  not  within 
jurisdiction  of  the  court  of  claims.— Rey- 
bold V.  United  States,  15  Wall.  202,  207, 
21  L.  Ed.  57;  Morgan  v.  United  States,  14 
Wall.  531,  20  L.  Ed.  738;  Reed  v.  United 
States,  11  Wall.  591,  20  L.  Ed.  220; 
United  States  v.  Kimbal,  13  Wall.  636,  20 
L.   Ed.   503. 

The  condition  of  the  owner  would  be 
the  same  if  the  vessel  had  been  actually 
pressed  into  the  service  of  the  United 
States.  The  court  of  claims  would  have 
no  jurisdiction.  Reed  v.  United  States, 
1]  Wall.  591,  20  L.  Ed.  220;  United  States 
V.  Kimbal,  13  Wall.  636,  20  L.  Ed.  503; 
Morgan  v.  United  States,  14  Wall.  531, 
534,   20    L.    Ed.    738. 

The  fact  that  a  vessel  is  ordered  to  be 
got  ready  under  pain  of  impressment 
does  not  make  the  government  owner 
for  the  voyage  and  liable  for  her  loss. 
Reed  v.  United  States,  11  Wall.  591,  20 
L.  Ed.  220:  Shaw  v.  United  States,  o:i 
U.    S.   235,  238,  23   L.   Ed.   880. 

Where  there  is  only  an  implied  con- 
tract being  such  as  arises  upon  a  simple 
bailment  for  hire,  the  claimant  cannot 
recover  from  the  United  States  for  loss 
of  the  vessel.  Clark  r.  United  States, 
95    U.    S.    539,    24    L.    Ed.    518. 

The    government    in    such    case    cannot 


insist  that  the  claimant  had  no  valid 
title  to  the  vessel  as  against  the  United 
States.  Clark  v.  United  States,  95  U.  S. 
539,   24    L.    Ed.    518. 

23.  War  risk.— White  v.  United  States, 
154  U.  S.,  appx.,  661,  26  L.  Ed.  178.  17  L. 
Ed.  227;  Propeller  Co.  v.  United  States,  14 
Wall.  670,  20  L.   Ed.  760. 

24.  Loss  caused  by  the  refusal  or  neg- 
lect of  the  master  to  obey  those  in  com- 
mand of  a  military  expedition  to  which 
the  ve-ssel  was  properly  attached  is  a 
marine  risk  which  the  owner  assutnes, 
and  for  which  the  government  cannot 
'"e  held  responsible.  White  v.  United 
States,  154  U.  S.,  appx.,  661,  662,  ;26  L. 
Ed.    178,   17   L.    Ed.   227. 

Casualties  such  as  striking  trees,  smgs 
and  sinking  are  "maritime  risks"  assumed 
by  the  owner  in  a  charter  party,  though 
the  vessel  w^as  managed  by  a  pilot  placed 
on  her  by  the  charterer.  Strong  v. 
United  States,  154  U.  S.,  appx.,  6S2,  24  L. 
Ed.   660. 

Extraordinary  marine  risk. — Where  the 
vessel  struck  upon  the  fluke  of  a  sunken 
anchor  in  the  harbor,  and  was  sunk,  held, 
that  the  risk  which  the  vessel  thus  in- 
curred was  not  an  extraordinary  marine 
risk.  The  term  extraordinary  is  there 
used  to  distinguish  an  unusual  risk  which 
the  vessel  might  be  compelled  to  run  by 
order  of  the  government.  Learv  v. 
United  States,  14  Wall.  607,  612.  20  L 
Ed.    756. 

Attachment. — See  Goodwin  v.  United 
States,  17  Wall.  515,  21  L.  Ed.  669. 

Fire  is  a  marine  risk  for  which  the 
government  is  not  liable.  Shaw  v. 
United  States,  93  U.  S.  235,  23  L.  Ed.  880. 

Wreck  of  vessel  by  ice  is  a  marine 
risk,  not  one  of  war.  There  can  be  no 
recovery.  Reybold  v.  United  States,  15 
Wall.   202,  21   L.   Ed.   57. 

So  are  destructions  by  an  ice  freshet 
after  voyage  had  been  con  pletely  broken 
up  by  vessels  being  blown  aground. 
Reed  7'.  United  States,  11  Wall.  591,  592, 
20  L.  Ed.  220. 

Vessel     blown     aground     and     left     m 
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hire  to  be  paid-^  and  in  determining  the  HabiHty  of  the  government  for  such  ex- 
penses as  demurrage,-*^  the  expenses  of  pilot  and  crew,  etc.,^^  in  deciding 
wliether  the  general  owner  or  the  government  was  liable  for  loss  arising  from  or- 
dinary wear  and  tear,  -«  or  neglect  to  keep  the  vessel  fit  for  sea  service ;  -^  and  in 
ascertaining  the  uses  of  the  vessel  authorized  by  the  charter  parties.  ^^^ 

10.  Remkdu-s — a.  Admiralty  Jurisdictioti. — Charter  Parties  and  Contracts 
of  Affreightment.— See  the  title  Admiralty,  vol.   1,  p.    138.     See,  also,  post, 
"jurisdiction  of  Admiralt}."'  IX,  N,   1. 
"  Contract  of  Affreightment  between  Ports  within  a  State. — See  the  title 
Admiralty,  vol.  1,  pp.  135,  136. 

Contract  for  Supplies. — See  the  title  Admiralty,  vol.  1,  p.   135. 

Enforcement  of  Lien  Given  by  State  Statute. — See  the  title  Maritime 
Liens,  vol.  8,  pp.  239,  241. 

b.  Pleading. — Necessity  for  Proper  Joinder  of  Issue  in  Action  of  Cove- 
nant or  Charter  Party. — See  the  title  Covenants,  Action  of,  vol.  5,  p.  3. 

B.    Navigation. — The   carrier   contracts    for   the   use   of   due   care   and    skill 
in  the  navigation  of  the  vessel  and  in  carrying  the  goods.^i 

Steamboat. — Skill  is  required  for  the  proper  management  of  the  boilers  and 
machinerv  of  a  steamboat;  and  the  failure  to  exert  that  skill,  either  because  it  is 


charge  of  v/atchman— Effort  to  get 
afloat.— Reed  v.  United  States,  11  Wall. 
591,    20    L.    Ed.   220. 

Stranding  in  attempt  to  cross  a  bar  ni 
charge  of  a  government  pilot  upon  orders 
of  quartermaster  is  a  marine  risk  for 
which  the  government  is  not  liable. 
Morgan  v.  United  States,  14  Wall.  531, 
20   L.   Ed.   738. 

Use  of  a  cannon  on  a  vessel  in  viola- 
tion of  the  charter  party  cannot  render 
the  government  chargeable  with  the  cost 
of  repairs  caused  by  marine  risks  assured 
by  the  owner.  Strong  v.  United  States, 
154    U.    S.,    appx.,    G32,    24    L-    Ed.    (560. 

25.  Compensation  or  hire. — Sdliman  r-. 
United  States,  101  U.  S.  465,  25  L.  Ed. 
987,  where  the  owners  executed  a  new 
charter  party  under  circumstances  alleged 
to  amount  to  duress,  and  was  held,  that 
there  could  be  no  recovering  against  the 
government. 

Where  a  charter  letting  a  vessel  to  the 
government  provided  that  time  lost  in 
consequence  of  any  breach  of  the  cove- 
nants by  the  owner  should  not  be  paid 
for  and  the  damage  to  the  vessel  was 
caused  by  the  failure  of  the  master  to 
obey  the  orders  of  a  general  in  command 
of  the  military  expedition  upon  which 
she  was  properly  sent  under  the  charter, 
it  was  held  that  the  government  might 
deduct  from  the  pay  of  the  vessel  tjie 
time  lost  while  being  repaired.  White 
V.  United  States,  154  U.  S.,  appx.,  661,  26 
L.   Ed.   178,   17   L.  Ed.  227. 

In  United  States  v.  Shea,  152  U.  S.  178, 
3S  L.  Ed.  403,  it  was  held,  that  the  gov- 
ernment was  bound  to  pay  rent  for  the 
vessel  until  returned  to  its  owner.  The 
shipowner  had  hired  a  vessel  to  the  gov- 
ernment which  was  injured  by  collision 
whereupon  he  furnished  the  government 
with  another  while  the  first  was  laid  up 
for   repair. 

Where   the  vessel  is  ordered  to  be  got 


ready  under  pains  of  impressment,  the 
government  is  liable  to  the  owner  under 
a  contract  for  per  diem  compensation 
from  the  commencement  of  the  voyage 
until  the  same  was  broken  up,  including 
also  so  many  days  in  addition  as  would 
have  been  spent,  if  no  disaster  had  oc- 
curred, in  completing  the  return  trip. 
Reed  v.  United  States,  11  Wall.  591,  20  L. 
Ed.  220.  See,  also,  Shaw  v.  United  States, 
93    U.    S.    235,    238,    '?3    L.    Ed.    880. 

26.  Demurrage. — Where  the  United 
States  chartered  a  vessel  for  a  "voyage 
or  voyages,"  at  a  stipulated  price  per 
diem  for  every  day  when  so  employed, 
the  contract  only  embraced  the  employ- 
ment of  the  vessel  when  on  such  voyage 
or  voyages,  and  did  not  extend  to  de- 
murrage. Mitchell  V.  United  States,  96 
U.   S.   162,  24  L.  Ed.^  70^. 

27.  Expenses  of  pilot  and  crew  to  bring 
in  vessel  blown  aground  not  changeable  to 
one  government. — Reed  v.  United  States, 
1]    Wall.   591,  20  L.   Ed.  220. 

28.  Loss  arising  from  ordinary  wear 
and  tear. — White  v.  United  States,  154  U. 
S..  appx..  661,  26  L.  Ed.  178,  17  L.  Ed.  227. 

29.  Fit  for  sea  service. — Strong  v. 
United  States,  154  U.  S..  appx..  632,  24  L. 
Ed.  660;  Morgan  v.  United  States,  14 
Wall.   531,   20    L.   Ed.   738. 

30.  Where  a  vessel  is  chartered  by  the 
government  for  transportation  of  stores, 
vv-arcs,  mercliandise  and  passengers,  it  is 
not  an  unauthorized  use  of  the  vessel  to 
send  her  up  a  river  with  other  boats  on 
a  military  expedition.  Strong  v.  United 
States.  154  U.  S.,  appx.,  632,  24  L.  Ed.  660. 

31.  Lawrence  v.  Minturn,  17  How.  100, 
115.  15  L.  Ed.  58;  The  Mohler,  21  Wall. 
230.  22  L.  Ed.  485;  Compania  La  Flecha 
V.  Brauer,  168  U.  S.  104,  118,  42  L.  Ed. 
398. 

A  vessel  proceeding  in  the  night  and  in 
a  fog  into  port,  is  bound  to  proceed  at 
a  low  rate  of  speed.     The  Portsmouth,  9 
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not  possessed,  or  from  inattention,  is  gross  negligence/^-  » 

C.  Liability  for  Nondelivery,  Loss  or  Injury— 1.  Liability  as  Insurers. 
— Carriers  of  merchandise  by  water  for  hire  are  to  be  regarded  as  common  car- 
riers, and  hke  common  carriers  by  land,  in  the  absence  of  any  legislative  provi- 
sion prescribing  a  different  rule,  are  in  general  to  be  held  responsible  as  insurers  f'^ 
and  as  such  are  liable  for  the  safe  custody,  due  transportation,  and  right  delivery 
of  the  goods  or  merchandise  which  they  receive  and  undertake  to  transport  ;3^ 
and  consequently  are  liable  in  all  events  and  for  every  loss  or  damage  to  the 
merchandise,  unless  it  happened  by  the  act  of  God,  the  public  enemy ,^5  or  by  the 
act  of  the  shipper  or  owner  of  the  goods,  ^6  the  law  of  the  country,  •^"  or  by  some 
other  cause  or  accident,  without  any  fault  or  negligence  on  their  part,  as  ex- 
pressly excepted  in  the  bill  of  lading  or  contract  of  shipment. -"^'^ 

2.  Reciprocal  Liens  between  Ship  and  Cargo — a.  In  General.— The  ship- 
owner contracts  for  the  safe  custody,  due  transportation,  and  right  delivery  of 
the  merchandise,  and  the  shipper,  consignee,  or  owner  of  the  cargo  contracts  to 
pay  the  freight  and  charges.    These  obligations  are  reciprocal,  and  the  law  creates 


Wall.  682,  19  L.  Ed.  754.  See  the  title 
COLLISION,  vol.  :5.  p.  !)■.':;. 

Rivers  in  which  are  obstructions. — The 
officers  of  steamers  plying  the  western 
waters  must  be  held  to  the  full  measure 
of  responsibility  in  navigating  streams 
where  bridges  are  built  across  them. 
The  Mohler,  21  Wall.  230,  22   L.  Ed.  485. 

Attempt  to  enter  wrong  port. — The 
Portsmouth,    9    Wall.    682,    19    L.    Ed.    754. 

32.  Steamboat  New  World  v.  King,  16 
How.  469,  14  L.  Ed.  1019.  The  owners 
are  liable  for  an  injury  to  a  passenger 
rc-ultni.n    from    such    nfiili^eiice. 

Statutes. — Acts  of  congress  for  the 
better  security  of  passengers  are  man- 
datory. Waring  v.  Clarke,  5  How.  441, 
12   L.   Ed.   226. 

And  if  neglect  or  disobedience  of  the 
law  shall  be  proved  to  exi  t  when  injury 
shall  occur  to  persons  or  property,  it 
throws  upon  the  master  and  owner  of  a 
steamer  the  burden  of  proof  to  show  that 
the  injury  done  was  not  the  consequence 
of  it.  Waring  v.  Clarke,  5  How.  441,  12 
L.  Ed.  226.  See,  also.  Steamboat  New 
World  V.  King,  16  How.  469,  14  L.  Ed. 
1019. 

33.  Clark  v.  Barnwell,  12  How.  272,  13 
L.  Ed.  985;  Propeller  Niagara  v.  Cordes, 
21  How.  7,  23,  16  L.  Ed.  41;  The  North- 
ern Belle,  9  Wall.  526,  19  L.  Ed.  748; 
The  Maggie  Hammond,  9  Wall.  435,  444, 
19  L.  Ed.  772;  The  Delaware,  14  Wall. 
579,  596,  20  L.  Ed.  779;  The  Lady  Pike, 
21  Wall.  1,  14,  22  L.  Ed.  499.  See,  also. 
Railroad  Co.  v.  Varnell,  98  U.  S.  479,  485, 
25  L.  Ed.  233;  Work  v.  Leathers,  97  U.  S. 
379,  24  L-  Ed.  1012;  Liverpool,  etc..  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397, 
437,  32  L.  Ed.  788;  The  E.  L  Morrison, 
153  U.  S.  199,  38  L.  Ed.  688;  The  Cale- 
donia,   157    U.    S.    124,    135,    39    L-    Ed.    644. 

This  is  the  rule  whether  employed  in 
internal,  in  coasting  or  in  foreign  com- 
merce. Liverpool,  etc..  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  437,  32  L. 
Ed.  788. 

34.  Commander-in-Chief,  1  Wall.  43.  51, 
17    L.    Ed.    609;    The    Delaware,    14    Wall. 


o<9  596,  20  L.  Ed.  779;  Propeller  Niagara 
V  Cordes^  21  How.  7,  26,  16  L-  Ed.  41- 
Clark  z:  Barnwell,  12  How.  272,  13  L  Ed 
985;  Liverpool,  etc.,  Steam  Co.  v  Phenix 
Ins.  Co.,  129  U.  S.  397,  437,  32  L-  Ed 
788;  The  Propeller  Commerce,  1  Black 
574,    582,    17    L-    Ed.    107. 

35.  Clark  f.  Barnwell,  12  How.  272  13 
L.  Ed.  985;  Propeller  Niagara  t'.' Cordes. 
21  How.  7,  23,  16  L.  Ed.  41;  The  Pro- 
peller Commerce,  1  Black  574,  17  L  Ed 
107;  Commander-in-Chief,  l  Wall.  43,  5i| 
llr  h-  ^^-  ^^^'  The  Maggie  Hammond,  9 
Wall.  435,  444,  19  L.  Ed.  772-  The  Del- 
aware, 14  Wall.  579,  596,  20  L.  Ed.  779: 
the  Lady  Pike,  21  Wall.  1,  14,  22  L.  Ed. 
499.  See,  also.  Railroad  Co.  v  Varnell 
98  U.  S.  479,  25  L.  Ed.  233;  Liverpool! 
etc..  Steam  Co.  v.  Phenix  Ins.  Co  129 
U.  S.  397,  437,  22  L.  Ed.  788;  Howland  v. 
Greenway,  22  How.  491,  502,  16  L.  Ed. 
391.  See  post,  "Implied  Exceptions,"  IX 
C,    10,   a. 

36.  The  Lady  Pike,  21  Wall.  1,  14,  22 
L.  Ed.  499;  Propeller  Niagara  v.  Cordes, 
21  How.  7,  26,  16  L.  Ed.  41;  The  Dela- 
ware, 14  Wall.  579,  596,  20  L.  Ed.  779; 
Howland  z:  Greenway,  22  How.  491,  50-''. 
16    L.    Ed.    391. 

37.  Howland  f.  Greenway,  22  How.  49i 
502.   16   L.    Ed.   391. 

38.  Clark  v.  Barnwell,  12  How.  272, 
13  L.  Ed.  985;  Propeller  Niagara  v. 
Cordes,  21  How.  7,  23,  16  L.  Ed.  41-  The 
Northern  Belle,  9  Wall.  526,  19  L.  Ed. 
74  8;  The  Maggie  Hammond,  9  Wall.  435, 
444,  19  L.  Ed.  772;  The  Delaware,  14  Wall. 
579.  596,  20  L-  Ed.  779;  The  Lady  Pike. 
21  Wall.  1,  14,  22  L.  Ed.  499.  See,  also. 
Railroad  Co.  v.  Varnell,  98  U.  S.  479, 
480,  25  L.  Ed.  233;  Work  v.  Leathers,  97 
V.  S.  379,  24  L.  Ed.  1012;  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co..  129  U.  S. 
397.  437.  32  L.  Ed.  788;  The  E.  I.  Morri- 
son. 153  U.  S.  199.  38  L.  Ed.  688;  The 
Caledonia.  157  U.  S.  124.  135.  39  L.  Ed. 
644;  Howland  z'.  Greenway.  22  How.  491, 
502.  16  L.  Ed.  391.  See  post.  "Express 
Exceptions  in  Bill  of  Lading,  or  Contract 
of   Shipment,"    IX,   C,   10,   b. 
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reciprocal  liens  for  their  enforcement,^^  imless  the  lien  is  waived  by  some  ex- 
press stipulation,  or  is  displaced  by  some  inconsistent  and  irreconcilable  provision 
in  the  charter  party  or  bill  of  lading.-**^  The  obligation  between  ship  and  cargo 
does  not  take  place  till  the  cargo  is  on  board  or  in  the  custody  of  the  master.'*^ 
b.  Lioi  of  Shipper  against  Vessel. — See  the  title  Maritime  Liens,  vol.  8,  p. 
230. 

( 1 )  In  General. — Shippers  have  a  lien  by  the  maritime  law  upon  the  vessel 
employed  in  the  transportation  of  their  goods  and  merchandise  from  one  port  to 
another,  as  a  security  for  the  fulfillment  of  the  contract  of  the  carrier,  that  he  will 
safely  keep,  duly  transport,  and  rightly  deli\er  the  goods  and  merchandise  shipped 
on  board,  as  stipulated  in  the  bill  of  lading  or  other  contract  of  shipment.-*^  The 
law  creates  no  maritime  lien  on  a  vessel  as  security  for  the  performance  of  a 
contract  to  transport  a  cargo,  until  some  lawful  contract  of  affreightment  has 
been  made.^^ 

(2)  Delivery  to  Carrier. — See  titles  Bill  of  Lading,  vol.  3,  pp.  233,  234;  Car- 
riers, vol.  3,  p.  591,  et  seq.  The  liability  of  the  carrier  commences  with  the  de- 
livery of  the  goods  to  him,  and  not  before.'*'* 

(3)  Priorities. — Liens  for  reparation  for  wrong  done  are  superior  to  any  prior 
liens  for  money  borrowed,  wages,  pilotage,  etc.     But  they  stand  on  an  equality 


39.  Schooner   Freeman  v.   Buckingham, 

18  How.  182,  192,  15  L-  Ed.  341;  Vande- 
water  v.  Mills,  19  How.  82,  15  L.  Ed.  554; 
Dupont,  etc.,  Co.  z:  Vance,  19  How.  162, 
168,  15  L.  Ed.  584.  See,  also,  Bulkley  v. 
Naumkeag  Steam,  etc.,  Co.,  24  How.  386, 
16  L.  Ed.  599;  The  Lady  Franklin,  8  Wall. 
325,  19  L.  Ed.  455;  4,885  Bags  of  Linseed, 
1  Black  108,  112,  17  L.  Ed.  35;  The  Eddy. 
5  Wall.  481,  494,  18  L.  Ed.  486;  The  Bird 
of  Paradise,  5  Wall.  545,  555,  18  L.  Ed. 
662;  The  Maggie  Hammond,  9  Wall.  435. 
450,  19  L.  Ed.  772;  The  Delaware,  14  Wall. 
579,  596,  20  L.  Ed..  779. 

For  the  performance  of  the  shipowner's 
contract  the  ship,  her  apparel  and  furni- 
ture are  pledged  in  each  particular  case; 
and  to  the  fulfillment  of  the  shipper's 
contract,  the  cargo  is  pledged  to  the  ship. 
The  ship  is  bound  to  the  merchandise 
and  the  merchandise  to  the  ship  for  the 
performance  of  their  respective  contracts. 
The   Maggie   Hammond.  9  Wall.   435,  451, 

19  L.  Ed.  772,  citing  The  Eddy,  5  Wall. 
481.  493,  18  L.  Ed.  486;  Dupont,  etc.,  Co. 
V  Vance,  19  How.  162,  168,  15  L.  Ed.  584; 
The  Bird  of  Paradise,  5  Wall.  545,  554, 
18  L.   Ed.   662. 

Usually  the  charter  party  contains  a 
clause  binding  the  ship  to  the  merchandise 
and  the  merchandise  to  the  ship,  but  the 
law  merchant  imposes  that  mutual  obli- 
gation even  if  it  be  omitted.  The  Bird 
of  Paradise,  5  Wall.  545,  563,  18  L.  Ed. 
662. 

40.  The    Delaware,    14    Wall.    579,    596, 

20  L.  Ed.  779;  The  Bird  of  Paradise,  5 
Wall.  545,  555,  18  L-  Ed.  662;  4.885  Bags 
of  Linseed.  1  Black  108.  112,  17  L.  Ed. 
35;  The  Eddy,  5  Wall.  481,  494,  18  L.  Ed. 
486. 

41.  Vandewater  v.  Mills,  19  How.  82, 
15  L  Ed  554;  Schooner  Freeman  v.  Buck- 
ingham, 18  How.  182,  192.  15  L.  Ed.  341: 
The  Lady  Franklin,  8  Wall.  325,  329.  19 
L  Ed.  455.  See  post,  "Delivery  to  Car- 
rier," IX,  C,  2,  b,  (2).     See,  also,  Bulkley 


V.  Naumkeag  Steam,  etc.,  Co.,  24  How. 
386.  391,  16  L.  Ed.  599.  See  post, 
"Freight   and    Lighterage,"    X. 

42.  The  Belfast,  7  Wall.  624,  642,  19  L. 
Ed.  266;  The  Bird  of  Paradise,  5  Walk 
545,  18  L.  Ed.  662;  The  Eddy,  "5  Wall. 
481,  18  L.  Ed.  486;  4,885  Bags  o<f  Linseed, 
1  Black  108,  112,  17  L.  Ed.  35;  The  Mag- 
gie Hammond,  9  Wall.  435,  19  L.  Ed. 
772;  Bulkley  v.  Naumkeag  Steam,  etc., 
Co.,  24  How.  386,  16  L-  Ed.  599. 

Injury  sustained  by  fault  of  master. — 
The  Keokuk,  9  Wall.  517,  519,  19  L.  Ed. 
744. 

43.  The  Keokuk,  9  W^ill  517,  19  L.  Ed. 
744. 

Such  a  contract  cannot  be  implied 
against  a  transportation  company  from 
the  fact  that  a  man  has  loaded  a  barge  be- 
longing to  the  company,  by  means  of  his 
own  men,  without  any  knowledge  by  the 
company  of  what  he  has  done,  and  then 
delivered  bills  of  lading  to  the  agent  of  a 
steamer  of  the  line,  the  agent  at  the  mo- 
ment being  very  much  engaged  with  other 
matters,  just  before  the  steamer,  which  it 
was  expected  by  the  shipper  would  tow 
the  barge,  sets  ofif;  no  sufficient  statement 
beintr  made  bv  the  shipper,  when  so  de- 
livering the  bills,  what  bills  they  are,  and 
the  agent  himself  havir<.g  no  knowledge  of 
what  has  been  done  in  the  particular  case, 
nor  of  the  contents  of  the  bills.  The  Keo- 
kuk, 9  Wall.  517,  19  L.  Ed.  744,  distin- 
guishing Bulkley  v.  Naumkeag  Steam,  etc., 
Co.,  24 'How.  386,  16  L.  Ed.  599,  in  which 
the  goods  were  delivered  to  a  lighter  in 
the  control  of  the  slnp,  where  the  shipper 
took  control  of  the  barge  and  did  not  de- 
liver either  barge  nor  cargo  to  the  ship. 
See  the  title  CARRIERS,  vol.  3,  p.  592. 

44.  The  Keokuk,  9  Wall.  617,  19  L.  Ed. 
744-  Vandewater  7:  IMills,  19  How.  82,  15 
L.  Ed.  554;  The  Delaware,  14  Wall.  579, 
20  L  Ed.  779;  Schooner  Freeman  v.  Buc- 
ingham,  IS  How.  182.  192,  15  L.  Ed.  341; 
The    Lady   Franklin,   8   Wall.   325,   329,   19 
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with  regard  to  each  other  if  they  arise  from  the  same  cause.  The  Hen  of  the 
owner  for  the  loss  of  a  schooner  and  her  cargo,  arising  from  a  coUision  with  a 
steamer  due  to  the  fault  of  the  latter,  is  on  an  equality  with  the  lien  of  the  ship- 
per for  the  loss  of  the  cargo  of  the  steamer,  from  the  same  cause.^^ 

c.  Lien  of  Carrier  for  Freight. — See  post,  "Freight  and   i^ighterage,"   X. 

d.  Enforcement. — Where  the  maritime  lien  or  privilege  is  created  by  the  lex 
loci  contractus,  it  will  generally,  although  not  universally,  be  respected  and  en- 
forced in  all  places  where  the  property  is  found  or  where  the  right  can  be  bene- 
ficially enforced  by  the  lex  fori.'**^ 

3.  Shipping  Order  and  Condition  of  Goods. — The  stipulation  of  a  charter 
party  of  a  ship  to  take  a  cargo  of  lawful  merchandise,  implies  that  the  articles 
composing  the  cargo  shall  be  in  such  condition,  and  be  put  in  such  form,  that  they 
can  be  stowed  and  carried  without  one  part  damaging  the  other.-*" 

4.  Loading  or  Stowage. — The  carrier  contracts  for  the  use  of  due  care  and 
skill  in  stowing  the  cargo.-*  ^ 

Ship's  tackle — Delivery  v^rithin  reach  of. 

— Texas,  etc.,  R.  Co.  r.  Callender,  183 
U.   S.   632,  638,  46   L.   Ed.   362. 

45.  Norwich  Co.  v.  Wright,  13  Wall. 
104,    1-P.2,    20    L.    Ed.    58.5. 

46.  The  Maggie  Hammond,  9  Wall.  435, 

450,  19    L.    Ed.    772. 
Libelant  not  entitled  to  remedy  by  the 

lex  loci  contractus  or  place  where  cause 
of  action  accrued. — The  Maggie  Ham- 
mond, 9  Wall.  435,  450,  19  L.   Ed.   772. 

Lien  existing  only  by  some  local  stat- 
ute.—The  Maggie   Hammond,  9  Wall.  435, 

451,  19    L.    Ed.    772. 
Where  court  of  admiralty  not  invested 

with  jurisdiction. — The  Maggie  Ham- 
mond, 9  Wall.  435,  450,  19  L-  Ed.  772. 

Libelant  citizen  of  country  whose 
courts  cannot  give  same  remedy  to  citi- 
zens of  United  States.— The  Maggie  Ham- 
mond, 9  Wall.  435,  451,  19  L.  Ed.  772. 

47.  Boyd  v.  Moses,  7  Wall.  316,  19  L. 
Ed.    192. 

The  master  of  a  ship  may,  therefore,  re- 
fuse to  take  goods  offered  for  shipment,  if 
in  his  honest  judgment  they  are  in  such 
condition  or  of  such  character,  that  they 
cannot  be  carried  without  injury  to  the 
rest  of  the  cargo,  without  violating  a  char- 
ter party  containing  the  condition  men- 
tioned. Boyd  V.  ]\Ioses,  7  Wall.  316,  19  L. 
Ed.  192. 

48.  Lawrence  v.  Minturn,  17  How.  lOO, 
115.  15  L.  Ed.  58.  As  to  duty  of  ma.«ter  as 
to  stowage  of  cargo,  see  the  title  MAS- 
TERS OF  VESSELS,  vol.  8,  p.  .309. 

It  is  the  duty  of  the  master  to  sec  that 
the  cargo  is  so  stowed  and  arranged  that 
the  different  goods  may  not  be  injured  by 
each  other  or  b}'  the  motion  or  leakage  of 
the  vessel,  unless  by  agreement  that  serv- 
ice is  to  be  performed  by  the  shipper.  The 
Delaware,  14  Wall.  579,  602,  20  L-  Ed.  779; 
Propeller  Niagara  7'.  Cordes,  21  How.  7, 
23,  16  L.  Ed.  41;  Ralli  7'.  Troop,  157  U.  S. 
380,  402,  39  L.  Ed.  742;  Lawrence  7'.  Min- 
turn, 17  How.  100.  115.  15  L.  Ed.  58.  See 
the  title  MAvSTERS  OF  VESSELS,  vol. 
8.    n.    300. 

In  this  matter,  as  in  all  others,  due  care 
and  its  opposite,  negligence,  are  relative 
terms,  having  respect  to  the  nature  of  the 
duty  to  be  performed,  the  knowledge  com- 


L.  Ed.  455;  Bulklev  v.  Naumkeag  Steam, 
etc.,  Co.,  24  How".  386,  16  L.  Ed.  599. 
See,  also,  ante,  "Contract  of  Affreight- 
ment," IX,  A,  2,  b. 

If  the  master  or  owner  refuses  to  per- 
from  his  contract,  or  for  any  other  rea- 
son the  ship  does  not  receive  cargo  and 
depart  on  her  voyage  according  to  con- 
tract, the  charterer  has  no  privilege  or 
maritime  lien  on  the  ship  for  such  breach 
of  the  contract  by  the  owners,  but  must 
resort  to  his  personal  action  for  damages, 
as  in  other  cases.  Vandewater  zk  Mills. 
19   How.   82,  92,  15   L.   Ed.   554. 

The  goods  need  not  have  been  actually 
placed  on  the  deck  of  the  vessel.  Pollard 
7'.  Vinton,  105  U.  S.  7,  9,  26  L.  Ed.  998; 
Bulkley  v.  Naumkeag  Steam,  etc.,  Co.,  24 
How.    386,    16    L.    Ed.    599. 

"Bills  of  lading  when  signed  by  the 
m.aster,  duly  executed  in  the  usual  course 
of  business,  bind  the  owners  of  the  vessel 
if  the  goods  were  laden  on  board  or  were 
actually  delivered  into  the  custody  of  the 
master,  but  it  is  well-settled  law  that  the 
owners  are  not  liable,  if  the  party  to 
whom  the  bill  of  lading  was  given  had  no 
goods,  or  the  goods  described  in  the  bill 
of  lading  were  never  put  on  boaad  or  de- 
livered into  the  custody  of  the  carrier  or 
his  aeent."  The  Delaware,  14  Wall.  579, 
602,   20    L.    Ed.   779. 

False  bills  of  lading  fraudulently  ob- 
tained -create  no  lien  on  uhe  vessel.  So 
held  as  to  false  bills  of  lading  signed  by 
the  master  without  knowledge  of  the  ship- 
owner. Pollard  V.  Vinton,  105  U.  S.  7,  10, 
26  L.  Ed.  998;  Schooner  Freeman  v.  Buck- 
ingham, 18  How.  182,  15  L.  Ed.  341;  The 
Lady  Franklin,  8  Wall.  325,  329,  19  L.  Ed. 
455. 

Bills  of  lading  given  by  mistake  create 
nri  lien  on  the  vessel.  The  Lady  Franklin, 
8  Wall.  325,  329,  19  L-  Ed.  455. 

Contracts  for  the  future  employment 
of  a  vessel  do  not,  by  the  maritime  law, 
hypothecate  the  vessel.  There  is  no  tacit 
hypothecation,  privilege  or  lien  for  the 
breach  of  such  agreement  unless  especially 
contracted  for.  Vandewater  7'.  Mills,  10 
How.   82,  91,  15   L.   Ed.   554. 

Delivery  to  lighterman  in  employ  of 
ship.— See  title  CARRIERS,  vol.  3,  p.  50.?. 
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Stowage  on  Deck. — Express  contracts  may  be  made  in  writing  which  will 
define  the  obligations  and  duties  of  the  parties  as  to  stowage  on  deck,  otherwise 
the  cargo  must  be  safely  stowed  under  deck.*^ 

5.  Damage  Proceeding  from  Nature  of  Commodity. — If  the  damage  has 
proceeded  from  an  intrinsic  principle  of  decay  naturally  inherent  in  the  commodity 
itself,  whether  active  in  every  situation,  or  only  in  the  confinement  and  closeness 
of  the  ship,  the  merchant  must  bear  the  loss  as  well  as  pay  the  freight,  as  the 
master  and  owners  are  in  no  fault,  nor  does  their  contract  contain  any  insurance 
or  warranty  against  such  an  event. ^*^ 

6.  Humidity  and  Dampness  of  Ship. — In  the  case  of  damage  on  account 
of  humidity  and  dampness  of  the  ship,  which  is,  more  or  less,  incident  to  all 
vessels  engaged  in  trade  and  navigation,  especially  upon  the  high  seas,  if  it  can  be 
shown  that  it  might  have  been  avoided  by  the  use  of  proper  precautionary  meas- 
ures, and  that  the  usual  and  customary  methods  for  this  purpose  have  been 
neglected,  the  carrier  may  be  held  liable.  Notwithstanding,  therefore,  the  proof 
was  clear  that  the  damage  was  occasioned  by  the  effect  of  the  humidity  and 
dampness  of  the  vessel,  which  is  one  of  the  dangers  of  navigation,  it  was  compe- 
tent for  the  libelants  to  show  that  the  respondents  might  have  prevented  it  by 
proper  skill  and  diligence  in  the  discharge  of  their  duties.^ ^ 

7.  Damage  Caused  by  Necessary  Delay. — A  vessel  with  a  perishable  cargo, 
driven  by  stress  of  weather  out  of  her  course  and  into  a  strange  port  for  repairs, 
is  not  liable  for  such  injuries  to  the  cargo  as  are  caused  merely  by  the  delay  of 
the  voyage.5  2 

8.  Dunnage  and  Ballast. — See  the  title  Marine  Insurance,  vol.  8,  p.  184. 
See  Ballast,  vol.  2,  p.  791 ;    Dunnage,  vol.  5,  p.  682. 

9.  Seaworthiness. — Equipment  and  Manner  of  Vessel. — Every  ship  must 
at  the  commencement  of  the  voyage,  possess  all  the  qualities  of  the  seaworth- 
iness and  be  navigated  by  a  competent  master  and  crew.^^     In  every  contract  for 


municated  to  the  party  to  be  charged,  and 
the  prevailing  usages  of  the  trade.  The 
Star  of  Hope,  17  Wall.  651,  654,  21  L.  Ed. 
719. 

Salt, — The  master  is  not  to  blame  for 
bringing  sacks  of  salt  between  decks,  if 
il  be  well  stored  and  packed,  and  secured 
with  proper  dunnage.  The  usage  of  trade 
is  to  carry  salt  in  that  way.  Rich  v.  Lam- 
bert,  l:?    How.   347,   13   L.   Ed.   1017. 

The  usage  of  trade  is  to  bring  sacks  cf 
salt  in  the  same  vessel  with  dry  goods; 
and  the  evidence  in  this  case  is  that,  if  the 
salt  be  well  stored,  it  does  not  increase  the 
luimidity  of  the  vessel,  but  rather  acts  the 
other  way.  Clark  if.  Barnwell,  12  How. 
272,    13    L.    Ed.    985. 

Flour. — Mephams  v.  Biessel,  9  Wall. 
3711.    lit    T..    Kd.   677. 

Mirrors— Statuary.— See  The  Star  of 
Hope,  17  Wall.  651,  654,  21  L.  Ed.  719,  for 
example    of   negligence. 

"Sweating"— The  Star  of  Hope,  17 
Wall.    651.    654.   21    L.    Ed.   719. 

Nuts.— The  Star  of  Hope,  17  Wall.  651, 
655,   21    L.    Ed.    719. 

49.  Stowage  on  deck. — The  Delaware, 
14  Wall.  579,  598,  20  L.  Ed.  779;  Law- 
rence r.  Minturn.  17  How.  100,  114,  15  L. 
Ed.   58. 

Construction  of  rtvrence  to  caijacity  of 
vessel.— The  Water  Witch,  l  Black  494, 
17  L.  Ed.  155. 

A  "clean"  bill  of  lading. — See  the  title 
BILL  OF  LADING,  vol.  3,  p.  233. 


Burden  of  proof. — The  Delaware,  14 
Wall.   579,  605,  20  L.   Ed.  770. 

Parol  evidence  of  an  agreement  that 
they  were  to  be  stowed  on  deck  is  inad- 
mi.ssibie.  The  Delaware,  14  Wall.  579,  20 
L.    Ed.    779. 

50.  Clark  v.  Barnwell,  12  How.  272,  282, 
13  L.  Ed.  985.  See  the  title  CARRIERS, 
vol.    3,   p.   595. 

Spools  of  cotton  thread. — Clark  v.  Barn- 
well.   12    How.   272,   13   L.   Ed.   985. 

Potatoes. — Ship  Howard  z:  Wissman, 
IS   How.   231,   15   L.   Ed.  363. 

Soap. — McKinlay  v.  Morrish,  21  How. 
343.   16   L.    Ed.    100. 

Flour. — See  ante,  "Loading  or  Stow- 
age."   IX,   C,   4. 

51.  Clark  z'.  Barnwell,  12  How.  272,  283, 
13  L.  Ed.  985. 

Burden  of  proof. — Where  the  goods 
shipped  are  alleged  to  have  been  impaired 
by  the  dampness  of  the  vessel  during  pas- 
sage to  her  port  of  deliver}',  the  burden  of 
proof  is  upon  the  carrier  to  show  that  the 
loss  arose  from  the  peculiar  nature  of  the 
property.  Nelson  v.  Woodrufif,  1  Black 
156,  160,  17  L.  Ed.  97;  Clark  z'.  Barnwell, 
12  How.  272,  13  L.  Ed.  985;  Rich  v.  Lam- 
bert,  1"   How.   347.   13  L.    Ed.    1017. 

52.  The  Brig  Collenberg,  1  Black  170, 
17    L.    Ed.    89. 

53.  McLanahan  v.  Universal  Ins.  Co., 
1  Pet.  170,  184,  7  L.  Ed.  98;  Propeller  Ni- 
agara V.  Cordes,  21  How.  7,  8.  16  L-  Ed. 
41;  The  Carib  Prince,  170  U.  S.  655,  42  L. 
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the  carriage  of  goods  by  sea,  unless  Qtherwi:e  expressly  stipulated,  there  is  a 
warranty  on  the  part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  time  of 
beginning  her  voyage,  and  not  merely  that  he  does  not  know  her  to  be  unsea- 
worthy,  or  that  he  has  used  his  best  efforts  to  make  her  seaworthy.  The  war- 
ranty is  absolute  that  the  ship  is  or  shall  be  in  fact  seaworthy  at  that  time  and 
does  not  depend  upon  his  knowledge  or  ignorance,  his  care  or  negligence.  It  is 
in  effect  a  warranty  that  loss  shall  not  be  occasioned  by  unseaworthiness. •^■* 

The  test  of  seaworthiness  is  whether  the  vessel  is  reasonably  fit  to  carry 
the  cargo  which  she  lirs  undertaken  to  transport.^^  All  the  cases  must  be  de- 
cided upon  their  particular  facts  and  circumstances.-^^  To  be  seaworthy  as  re- 
spects cargo,  the  hull  of  a  vessel  must  be  so  tight,  stanch,  and  strong,  as  to  resist 
the  ordinary  action  of  the  sea  during  the  voyage,  without  damage  or  loss  of 
carsfo.^" 


Ed.  1181;  The  Lady  Pike,  21  Wall.  1,  14, 
22  L.  Ed.  499;  Work  v.  Leathers,  97  U.  S. 
379,  380,  24  L.  Ed.  1012;  The  E-  L  Morri- 
son, 153  U.  S.  199,  210,  38  L.  Ed.  688;  The 
Northern  Belle,  9  Wall.  523,  19  L.  Ed. 
748;  Clark  v.  Barnwell,  12  How.  272,  13 
L.  Ed.  985.  See  the  title  MASTERS  OF 
VESSELS,   vol.    8,   p.    300. 

The  carrier  must  know  at  his  own  peril 
the  condition  of  his  vessel,  and  see  that 
she  is  seaworthy  or  fit  to  perform  the  voy- 
age. The  shipper  is  under  no  obligation 
to  look  after  this  matter  and  has  no  means 
cf  doing  so  if  he  attempted  it.  The 
Northern  Belle,  9  Wall.  526,  529,  19  L.  Ed. 
748;  the  E.  L  Morrison,  153  U.  S.  199, 
210,  38  L.  Ed.  688;  Work  v.  Leathers,  97 
U.    S.   379,  24   L.    Ed.    1012. 

Barges. — Thus  the  owner  is  liable  for 
damages  for  the  sinking  of  an  old  barge, 
whose  timber  was  decayed,  by  an  ordi- 
nary rub  over  a  sandbar.  The  Northern 
Belle,  9  Wall.  526,  19  L-  Ed.  748. 

If  the  unseaworthiness  is  the  proximate 
cause  of  the  loss,  the  vessel  cannot  be 
charged  with  the  damages.  The  Francis 
Wright,  105  U.  S.  381,  387,  26  L-  Ed. 
1100. 

54.  The  Irrawaddy,  171  U.  S.  187,  189, 
190,  43  L.  Ed.  130;  Richelieu,  etc.,  Nav. 
Co.  V.  Boston  Marine  Ins.  Co.,  136  U.  S. 
4C8,  34  L.  Ed.  398;  The  E.  L  Morrison, 
153  U.  S.  199,  210,  38  L-  Ed.  688;  The  Cale- 
donia, 157  U.  S.  124,  39  L.  Ed.  644;  The 
Southwark,  191  U.  S.  1,  6,  48  L.  Ed.  65; 
International  Nav.  Co.  v.  Farr,  etc.,  Mfg. 
Co.,  181  U.  S.  218,  225,  45  L-  Ed.  830;  The 
Carib  Prince,  170  U.  S.  655,  42  L.  Ed.  1181; 
Work  V.  Leathers,  97  U.  S.  379,  380,  24  L. 
Ed.  1012;  Union  Ins.  Co.  v.  Smith,  124  U. 
S.  405,  31  L.  Ed.  497;  Lawrence  v.  Min- 
turn,   17   How.   tOO,  112,  15   L-   Ed.  58. 

"But  a  breach  of  this  implied  contract 
of  the  owner  does  not  amount  to  negli- 
gence, a  want  of  skill  of  the  master  or 
mariner."  Lawrence  v.  Minturn,  17  How. 
100,   110,  15   L.   Ed.  58. 

Latent  defects. — The  undertaking  is  not 
discharged  because  the  want  of  fitness  is 
the  result  of  latent  defects.  Richelieu,  etc., 
Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  136 
U.  S.  408.  34  L.  Ed.  303;  The  E.  I.  Morri- 
son. 153  U.  S.  199,  38  L.  Ed.  688;  The 
Caledonia,   157  U.   S.   124,   39   L.   Ed.     644; 


The  Irrawaddy,  171  U.  S.  187,  190,  43  L. 
Ed.  130;  The  Northern  Belle,  9  Wall.  526, 
19  L.  Ed.  748;  Work  v.  Leathers,  97  U.  S. 
379,   24   L.    Ed.    1012. 

The  shipowner's  undertaking  is  not 
merely  that  he  will  do  and  has  done  his 
best  to  make  the  ship  fit,  but  that  the 
ship  is  really  fit  to  undergo  the  perils  of 
the  sea  and  other  incidental  risks  to 
which  she  must  be  exposed  in  the  course 
of  the  voyage.  The  Caledonia,  157  U.  S. 
124,  131,  39  L.  Ed.  644.  See  to  the  same 
effect,  The  Northern  Belle,  9  Wall  526 
19  L.  Ed.  748;  Work  v.  Leathers,  97  U.  S.' 
379,  24  L.  Ed.  1012;  The  E.  I.  Morrison, 
153    U.    S.    199,    38    L.    Ed.    688. 

"The  ship  must  be  fit  and  competent  for 
the  sort  of  cargo  and  the  particular  service 
m  which  she  is  engaged."  The  Caledonia, 
157  U.  S.  124,  135,  39  L.  Ed.  644;  The 
Northern  Belle,  9  Wall.  526,  19  L.  Ed.  748; 
Work  7'.  Leathers,  97  U.  S.  379,  24  L.  Ed 
1012;  The  E.  I.  Morrison,  153  U.  S.  199 
38  L.   Ed.  6S8. 

Respecting  deck  load.— See  Lawrence  v. 
Minturn,    17    How.    ICO,   1.5,    15    L-    Ed.   58. 

Under  the  limited  liability  act. — See 
post,  "Limited   Liability  Act,"   IX,  D,   1. 

Under  the  Harter  act.— See  post,  "Har- 
ter  Act,"   IX,  D,  2. 

55.  International   Nav.   Co.  v.   Farr,  etc 
Mfg.    Co..    181    U.    S.    218,    223,    45    L.    Ed. 
830;    The    Silvia,   171   U.    S.   462,   43    L.    Ed. 
241;  The  Southwark,  191   U.  S.   1.  9,  48   L 
Ed.    65. 

A  ship  may  be  seaworthy  as  to  one  sort 
o^  cargo  and  unseaworthy  as  to  another 
The  Southwark,  191  U.  S.  1,  11,  48  L.  Ed 
65. 

56.  International   Nav.   Co.  v.   Farr,   etc 
Mfg.  Co..  181    U.  S.  218,  222,  45  L.   Ed    83o' 
The   Silvia,   171   U.   S.   462,   43   L.    Ed.   241; 
The    Northern    Relle,    9    Wall     5''6     19    L 
Ed.   74^. 

Review  of  findings.— The  E.  I.  Morri- 
son. 153  U.  S.  199,  215,  38  L.  Ed.  688;  Sun 
Mut.  Ins.  Co.  V.  Ocean  Ins.  Co.,  107  U  S 
485,  27  L.  Ed.  337;  United  States  v  Puo-h 
99  U.  S.  265.  25  L.  Ed.  322;  The  Britan- 
nia,  153   U.   S.   130,  38   L.    Ed.   660. 

57.  Dupont,  etc.,  Co.  v.  Vance,  19  How 
162,  15  L.  Ed.  584;  The  Northern  Belle 
9    Wall.    526.    19    L.    Ed.    748. 

The  existence  of  two  worm-holes  in  the 
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"Seaworthiness  in  port,  or  for  temporary  purposes,  such  as  mere 
change  of  position  in  harbor,  or  proceeding  out  of  port,  or  lying  in  the  ofhng, 
may  be  one  thing;    and  seaworthiness  for  a  whole  voyage  quite  another."^^ 

Presumption  and  Burden  of  Proof. — The  burden  of  proof  is  upon  the 
shipowners  to  show  seaworthiness."''^ 

Inspection. — It  is  the  duty  of  the  carrier  to  have  his  vessels  often  examined 
and  thoroughly  inspected  so  as  to  be  sure  of  their  condition.^*^ 

If  a  defect  without  any  apparent  cause  develops,  it  is  to  be  presumed 
it  existed  when  the  service  began.'' ^ 

10.  Limitation  of  Liability  by  Exceptions  in  Contract — a.  hnplicd  Ex- 
ceptions.— Unless  a  carrier  assumes  the  risk  of  all  contingencies,  he  is  not  liable 
because  he  fails  to  perform  what  is  rendered  impossible  by  the  perils  of  the  sea. 
Such  events  as  are  known  as  the  accidents  of  major  force,  or  fortuitous  events, 
or  the  acts  of  God,  always  constitute  an  implied  condition  in  every  such  en- 
gagement.'■- 

The  Act  of  God  means  inevitable  accident,  without  the  intervention  of 
men  and  public  enemies.*^-^ 


bow  of  a  newvessel,  about  three-eighths  of 
an  inch  in  diameter,  there  being  no  doubt 
that  these  holes  were  in  the  plank  when 
put  on  the  vessel,  does  not  amount  to  un- 
seaworthiness. Dupont,  etc.,  Co.  v.  Vance, 
10  How.  162,  167,  15  L.   Ed.  584. 

Defective  tubes  in  a  tubular  boiler. — 
The  fact  that  26  of  the  tubes  of  a  tubular 
boiler  which  had  144  tubes,  were  pluged 
up  because  they  leaked,  does  not  render 
the  vessel  unseaworthy.  The  Francis 
Wright,  105  U.  S.  381,  391,  26  L  Ed.  1100. 

Defective  compass. — Going  to  sea  with 
a  compass  known  to  be  defective  consti- 
tutes unseaworthiness.  Richelieu,  etc.,  Nav. 
Co.  V.  Boston  Marine  Ins.  Co.,  136  U.  S. 
408,    429,    34    L.    Ed.    398. 

Defect  in  plate  covering  bilge  pump 
hole.— The  E.  I.  Morrison,  153  U.  S.  199. 
210,   .38   L.    Ed.   688. 

Failure  to  properly  close  and  secure 
port  holes  may  constitute  unseaworthi- 
ness, but  not  necessarily  so;  that  depends 
upon  the  circumstances.  International 
Nav.  Co.  V.  Farr,  etc.,  Mfg'.  Co.,  181  U. 
S.  218,  45  L.  Ed.  830;  The  Silvia,  171  U. 
S.    462,    43    L.    Ed.    241. 

Defective  construction  and  working  of 
the  refrigerating  room  and  apparatus  con- 
necting therewith,  either  from  inherent  de- 
fects in  said  apparatus,  or  from  not  using 
a  sufficient  quantity  of  ice,  does  not  render 
a  vessel  unseaworthy  when  a  warranty 
says  that  the  vessel  was  seaworthy  for 
navigation.  The  Francis  Wright,  105  U. 
S    381,  387,  26  L.  Ed.  1100. 

Spare  sails. — Ships  to  be  seaworthy 
ought  in  general  to  have  spare  sails  where 
the  voyage  is  a  long  one.  The  Maggie 
Hammond,  9  Wall.  435,  457,  19  L.  Ed.  772. 

58.  McLanahan  v.  Universal  Ins.  Co.,  1 
Pet.  170,  184.  7  L-  Ed.  98.  See  the  title 
MARINE  INSURANCE,  vol.  8,  p.  181. 

59.  The  E.  I.  Morrison.  153  U.  S.  199. 
215,  38  L.  Ed.  688.  See,  also,  The  South- 
wark,  191  U.  S.  1,  13,  48  L.  Ed.  65;  Inter- 
national Nav.  Co.  V.  Farr,  etc.,  Mfg.  Co., 
181  U.  S.  218,  45  L.  Ed.  830. 

60.  The    Northern     Belle,    9    Wall.    526, 


529,  19  L.  Ed.  748;  The  E.  I.  Morrison,. 
153  U.  S.  199,  215,  38  L.  Ed.  688.  So  held 
as   to  barge  used  for  carrying  grain. 

61.  Work  V.  Leathers,  97  U.  S.  379,  380, 
24  L.  Ed.  1012;  The  South wark,  191  U.  S- 
1,  13,   48   L.   Ed.   65. 

62.  Reed  v.  United  States,  11  Walk 
591,  606,  20  L  Ed.  220.  See,  to  the  same 
effect.  The  Tornado,  108  U.  S.  342,  347, 
27  L-  Ed.  747;  Howland  v.  Greenway,  22 
How.  491,  502.  16  L.  Ed.  391;  The  Harri- 
man,  9  Wall.   161,  171,   19  L.   Ed.  629. 

The  rule  seems  to  be  well  settled  that 
v.^hen  the  voyage  is  broken  up  by  a  sea 
peril,  that  neither  the  shipper  nor  the 
charterer  is  in  general  liable  to  the  ship- 
owner beyond  the  time  when  the  peril  oc- 
curred; but  that  rule  is  more  particularly 
applicable  in  cases  where  the  transpor- 
tation of  the  cargo  is  not  complete.  Reed 
V.  United  States,  11  Wall.  591,  606,  20  L. 
Ed.   220. 

Burden  of  proof. — The  burden  is  on  the 
carrier  to  shov.-  that  the  injury  was  by  the 
act  of  God,  for  which  the  company  was 
not  liable.  Clark  v.  Barnwell,  12  How. 
272.  13  L.  Ed.  985;  Transportation  Co.  v. 
Downer,  11  Wall.  129,  20  L.  Ed.  160;  The 
E.  I.  Morrison,  153  U.  S.  199,  38  L.  Ed. 
688;  The  Caledonia,  157  U.  S.  124,  39  L. 
Ed.  644;  The  Majestic,  166  U.  S.  375,  386, 
41   L.   Ed.   1030. 

63.  Loss  or  damage  resulting  from  the 
act  of  God  or  inevitable  accident. — The 
:\Iajestic,  166  U.  S.  375,  386,  41  L.  Ed. 
1039.  See  ACT  OF  GOD,  vol.  1,  p.  115. 
See,  also,  the  title  CARRIERS,  vol.  3, 
pp.   593,   594. 

Damage  to  luggage  from  sea  water, 
which  came  through  a  broken  port  hole, 
is  not  the  result  of  inevitable  accident  or 
act  of  God  if  the  accident  was  one  which 
could  have  been  prevented  by  human  ef- 
fort, sagacity  and  care.  The  ^lajestic,  166 
U.   S.   375,  387,   41   L.   Ed.   1039. 

Disaster  occasioned  by  the  incompe- 
tcncv.  tir.skillfulness,  or  negligence  of  the 
master  or  pilot  in  charge  cf  the  deck,  is 
not  inevitable  accident.     The   Lady   Pike, 
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b.  Express  Exceptions  in  Bill  of  Lading  or  Contract  of  Shipment — (1)  In 
General. — Stipulations  in  the  nature  of  exceptions  may  be  made  limiting  the 
extent  of  the  obligation  of  the  carrier,  and  in  that  event  the  bill  of  lading  is 
evidence  of  the  ordinary  contract  of  affreightment,  subject,  of  course,  to  the 
exceptions  specified  in  the  instrument.''^ 

(2)  Form,  Requisites  and  Construction. — Rules  of  Construction. — Ex- 
ceptions in  a  bill  of  lading  or  charter  party,  inserted  by  the  shipowner  for  his 
own  benefit,  are  unquestionably  to  be  construed  most  strongly  against  him.^^ 

Preliminary  Memorandum. — The  bill  of  lading  can  alone  be  considered  as 
the  contract  between  the  parties,  and  cannot  be  modified  by  a  memorandum  which 
is  preliminary  merely ;  the  same  rule  of  construction  would  apply  t©  the  memo- 
randum as  to  the  bill  of  lading.''*' 

Exceptions  of  Private  Nature  Omitted  from  Contract. — No  exceptions 
of  a  private  nature,  wdiich  is  not  contained  in  the  contract  itself  can  be  engrafted 
upon  it  by  implication  or  an  excuse  for  its  nonperformance.  The  carriers  are 
responsible   for  the   miscarriage  of  their  master  and  agent."" 

(3)  Perils  of  Sea,  Navigation,  Lakes,  Rivers,  etc. —  (a)  Defi)iitions. — "Perils 
of  the  sea"  denote  natural  accidents  peculiar  to  that  element,  which  do  not 
happen  by  the  intervention  of  man,  nor  are  to  be  prevented  by  human  prudence. 
A  casus  fortuitus  w'as  defined  in  the  civil  law  to  be,  quod  damno  falati  contin- 
git,  cuivis  diligentissimo  possit  contingere.  It  is  a  loss  happening  in  spite  of  all 
human  effort  and  sagacity.  The  words  "perils  of  the  sea"  may,  indeed,  have 
grown  to  have  a  broader  signification  than  "the  act  of  God.''^^ 

(b)   Collisions,  Stranding,  Obstructions  of  Navigation. — Collision"^  or  strand- 


21  Wall.  1,  17.  22  L.  Ed.  499;  The  Morn- 
ing Light,  2  Wall.  550,  560,  17  L.  Ed.  862; 
Union  Steamship  Co.  v.  New  York,  etc.. 
Steamship  Co.,  24  How.  307,  313,  16  L- 
Ed.  699. 

Difficulties  or  improbabilities  of  accom- 
plishing the  undertaking  will  not  avoid  the 
carrier.  The  Harriman,  9  Wall.  161,  171, 
19   L.   Ed.   629. 

Perils  to  the  ship  and  cargo  from  a  war, 
the  existence  of  which  was  known  to  both 
parties  when  the  contract  is  entered  into, 
the  owner  making  no  provision  against 
any  contingency,  is  no  reason  for  break- 
ing up  the  voyage  and  not  proceeding  to 
the  port  of  delivery.  The  Harriman,  9 
Wall.  161,  171,  19  L-  Ed.  629. 

64.  The  Delaware,  14  Wall.  579,  597,  20 
L.  Ed.  779;  Propeller  Niagara  7'.  Cordes, 
2]  How.  7,  23,  16  L.  Ed.  41;  Clark  v.  Barn- 
well, 12  How.  272,  13  L.  Ed.  985;  Rich  v. 
Lambert,  12   How.  347,  13   L.   Ed.   1017. 

The  carrier  is  not  liable  for  loss  or  dam- 
age, caused  by  the  excepted  perils.  Clark 
V.  Barnwell,  12  How.  272,  13  L-  Ed.  985; 
Rich  V.  Lambert,  12  How.  347,  13  L.  Ed. 
1017. 

65.  Compania  La  Flecha  v.  Brauer.  168 
U.  S.  104,  118.  42  L.  Ed.  398;  The  Cale- 
donia, 157  U.  S.  124,  39  L.  Ed.  644;  The 
Maiestic,   166  U.   S.   375,  41   L-    Ed.   1039. 

Their  meaning  ought  not  to  be  extended 
to  give  the  shipowner  a  protection,  which, 
if  intended,  should  have  been  expressed 
in  clear  terms.  The  Caledonia,  157  U.  S. 
124.    137,    39    L.    Ed.    644. 

66.  The  Caledonia.  157  U.  S.  124,  139,  39 
L.    Ed.   644. 

67.  Howland  7'.  Green  way,  22  How.  491, 
502,    16   L.    Ed.   391. 

68.  The   Majestic,   166  U.   S.  375,  386,   41 


L.    Ed.    1039. 

An  exception  of  "perils  of  the  sea"  in  a 
bill  of  lading  does  not  relieve  the  carrier 
from  his  primary  obligation  to  carry  with 
reasonable  care,  unless  prevented  by  the 
excepted  perils.  The  G.  R.  Booth,  171  U. 
S.  450,  459,  43  L.  Ed.  234,  commenting 
upon  Propeller  Mohawk,  8  Wall.  153,  155, 
19  L.  Ed.  406,  and  The  Portsmouth,  9 
Wall.  682,  19  L.  Ed.  754.  See  the  title 
MARINE   INSURANCE,  vol  8,  p.  168. 

Losses  arising  from  the  dangers  of  nav- 
igation are  not  such  as  are  in  any  degree 
produced  from  the  intervention  of  man. 
They  are  such  as  happen  in  spite  of  hu- 
man exertions,  and  which  cannot  be  pre- 
vented by  human  skill  and  prudence. 
When  efiforts  fail  to  save  the  goods  from 
the  excepted  peril,  the  ultimate  loss  and 
damage  in  judgment  of  law  result  from 
the  first  cause,  upon  the  ground  that  when 
human  exertions  are  insufficient  to  ward 
off  the  consequences,  the  expected  peril 
may  be  regarded  as  continuing  its  opera- 
tion. Propeller  Niagara  v.  Cordes,  21 
How.    7,   29,    16    L.    Ed.   41. 

The  term  "dangers  of  lake  navigation" 
includes  all  the  ordinary  jicrils  which  at- 
tend navigation  on  the  lakes,  among  which 
are  dangers  arising  from  shallowness  of 
water  at  the  entrance  to  harbors  formed 
from  them.  Transportation  Co.  v.  Dow- 
ner, 11  Wall.  129,  20  L.  Ed.  160. 

69.  Liverpool,  etc..  Steam  Co.  v.  Phe- 
nix  Ins.  Co..  129  U.  S.  397,  438,  32  L.  Ed. 
788,  citing  Orient  Ins.  Co.  v.  Sherwood, 
14  How.  351,  364,  14  L.  Ed.  452,  and  Ori- 
ent Ins.  Co.  V.  Adams,  123  U.  S.  67,  73, 
31  L.  Ed.  63;  The  Portsmouth,  9  Wall. 
682,  19  L.  Ed.  754.  See  the  title  MA- 
RINE INSURANCE,  vol.  8,  pp.  170,  171. 
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ing'^'  is  doubtless  a  peril  of  the  sea,  navigation,  or  river.  Thus  the  dangers  of 
unknown  obstructions  have  been  held  to  be  a  peril  of  navigation.' ^ 

(c)  Explosions. — Explosions  are  not  included  among  the  perils  of  the  sea. 
The  explosion  and  not  a  peril  of  the  sea  is  the  proximate  cause  of  the  damage." - 

d.  Fire. — The  words  "perils  of  the  river"  do  not  include  fire,"^  but  the  carrier 
may  Hmit  his  common-law  liability  for  fire  by  special  stipulations  in  the  bill  of 
lading."-* 

(e)  Jettison. — See  the  title  Gexcral  Average,  vol.  6,  p.  558.  See  Jettison,. 
vol.  7,  p.  530.  A  loss  by  a  jettison  occasioned  by  a  peril  of  the  sea  is  a  loss 
by  such  peril  within  the  meaning  of  the  exception  contained  in  bills  of  lading — 
aliter  unseaworthiness  of  the  vessel  or  negligence  of  the  master  and  crew  caused 
or  contributed  to  the  necessity  for  the  jettison.'^^ 

(f)  Stozcage  on  Deck. — See  ante,  "Loading  or  Stowage,"  IX,  C,  4. 

(g)  Negligence  of  Carrier  and  Servants.— 'l^he  negligence  of  the  carrier,  or  his 
servants,  is  not  a  peril  of  the  sea.'^*^ 


70.  Stranding. — Liverpool,  etc.,  Steam 
Co.  V.  Phcnix  Ins.  Co.,  I29  U.  S.  397,  43S, 
32  L.  Ed.  788,  citing  General  Mut.  Ins. 
Co.  V.  "Sherwood,  14  How.  351,  364,  14  L. 
Ed.  452,  and  Orient  Ins.  Co.  v.  Adams, 
123  U.  S.  67,  73,  31  L.  Ed.  63.  See  the 
title  MARINE  INSURANCE,  vol.  8,  p. 
172. 

71.  So  held  as  to  loss  occasioned  by  run- 
ning into  a  sunken  tree,  the  presence  of 
which  was  unknown.  Hiberina  Ins.  Co. 
V.  St.  Louis  Transp.  Co.,  120  U.  S.  166,  30 
L.  Ed.  621.  See  the  title  CARRIERS,  vol. 
3,   p.    602. 

So  held  as  to  loss  from  running  upon  a 
sand  reef  recently  found  in  a  river.  Hi- 
bernia  Ins.  Co.  v.  St.  Louis  Transp.  Co., 
120  U.  S.  166,  30  L.  Ed.  621. 

So  held  as  to  loss  from  striking  an  un- 
marked, unknown  and  hidden  obstruction 
below  the  surface  of  the  water.  Hostet- 
ter  V.  Park,  i:57  U.  S.  30,  40,  34  L.  Ed. 
568. 

72.  The  G.  R.  Booth,  171  U.  S.  450,  452, 
43  L.  Ed.  234. 

Damage  to  cargo  by  sea  water  which 
entered  the  ship  through  a  hole  made  in 
her  side  by  an  explosion,  without  her 
fault,  is  not  "occasioned  by  the  perils  of 
the  sea."  The  G.  R.  Booth,  171  U.  S. 
450,   452,   43    L-    Ed.    234, 

Loss  occasioned  by  explosion  of  part 
of  cargo,  a  case  of  detonation  is  not  oc- 
casioned by  accidents  of  navigation.  The 
G.  R.  Booth,  171  U.  S.  450,  461,  43  L. 
Ed.    234. 

So  held  as  to  the  explosion  of  a  steam 
boiler  on  a  steam  vessel.  Propeller  Mo- 
hawk, 8  Wall.  153,  19  L.  Ed.  406;  The 
G  R.  Booth,  171  U.  S.  450,  458,  43  L.  Ed. 
234. 

73.  Garrison  v.  Memphis  Ins.  Co.,  19 
How.  312.  15  L.   Ed.  656. 

74.  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  62,  38  L-  Ed.  903,  citing 
York  Co.  V.  Central  Railroad,  3  Wall.  107, 
18  L  Ed.  170;  New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6  How.  344.  382, 
12  L  Ed  465;  Railroad  Co.  v.  Manufac- 
turing Co.,  16  Wall.  318,  21  L.  Ed.  297; 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117   U.   S.   312,  29   L.   Ed.   873. 


He  can  in  this  way  extend  his  statu- 
tory exemption  from  fires  to  such  as  oc- 
cur after  the  discharge  of  the  cargo.  Con- 
stable V.  National  Steamship  Co.,  154  U. 
S.  51,  62,  38   L.   Ed.  903. 

Agreement  exacted  by  collector  of  cus- 
toms.— Constable  v.  National  Steamship- 
Co.,   154  U.    S.   51,   71,   79,   38    L-    Ed.   903. 

75.  Dupont,  etc.,  Co.  v.  Vance,  19  How. 
162,  15  L-  Ed.  584;  Lawrence  v.  Minturn, 
17  How.  100,  111,  15  L.  Ed.  58.  See,  to 
the  same  effect,  General  Mut.  Ins.  Co.  v.. 
Sherwood,  14  How.  351,  365,  14  L.  Ed.  452; 
The  Portsmouth,  9  Wall.  682,  19  L.  Ed. 
754;  The  G.  R.  Booth,  171  U.  S.  450,  459, 
43    L.    Ed.    234. 

Authority  of  master. — Lawrence  v.  Min- 
turn, 17  How.  100,  110,  15  L.  Ed.  58;  Du- 
pont, etc.,  Co.  V.  Vance,  19  How.  162,  166^ 
15  L.  Ed.  584;  Ralli  v.  Troop,  157  U.  S. 
386,  398,  39  L.  Ed.  742.  See,  also.  Star 
of   Hope,  9   Wall.   203,  231,   19   L.    Ed.   638. 

Fault  or  breach  of  contract  of  master 
or  owner. — But  if  a  jettison  of  a  cargo 
becomes  necessary  in  consequence  of  any 
fault  or  breach  of  contract  by  the  master 
or  owners,  the  jettison  is  attributable  to 
that  fault  or  breach  of  contract,  and  not 
tc  sea  peril,  though  that  also  may  be 
present  and  enter  into  the  case.  This 
distinction  is  familiar  in  the  law  of  in- 
surance. Lawrence  f.  Minturn,  17  How. 
100,  111,  15  L.  Ed.  58;  General  Mut.  Ins. 
Co.  V.  Sherwood,  14  How.  351.  365,  14  L. 
Ed.  452;  The  Portsmouth,  9  Wall.  682,  19 
L.  Ed.  754;  The  G.  R.  Booth,  171  U. 
S.    450,    459,    43    L.    Ed.    234. 

In  case  of  jettison  of  deck  load,  neither 
the  master,  carrier,  nor  ship  is  responsible 
to  the  owner,  unless  the  goods  were 
stowed  on  deck  without  the  consent  of 
the  owner,  or  a  general  custom  binding 
him,  and  then  he  would  be  chargeable 
with  the  loss.  Lawrence  v.  Minturn,  17 
How.    100,    114.    15    L.    Ed.    58. 

76.  Compania  La  Flecha  v.  Brauer,  168 
U.  S.  104,  118,  42  L.  Ed.  398;  The  E.  I. 
Morrison,  153  U.  S.  199,  211,  38  L.  Ed. 
688;  Liverpool,  etc.,  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  32  L-  Ed.  788; 
Clark  V.  Barnwell,  12  How.  272,  13  L-  Ed. 
985.      See,  also.   The   Portsmouth,   9   Wall. 
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(h)  Burden  of  Proof  .—Where  goods  are  shipped  and  the  usual  bill  of  lading 
given,  "promising  to  deliver  them  in  good  order,  the  damages  of  the  seas  ex- 
cepted," and  they  are  found  to  be  damaged,  the  onus  probandi  is  upon  the  owner 
of  the  vessel  to  show  that  the  injury  was  occasioned  by  one  of  the  perils  of  nav- 
igation within  the  exceptions;  but  where  loss  or  damage  has  been  occasioned  by 
one  of  the  excepted  causes,  the  burden  of  proof  is  shifted  upon  the  shipper,  to 
show  negligence.'''' 

With  Respect  to  Obligation  to  Provide  Seaworthy  Vessel.— Although 
perils  of  the  sea  were  excepted  by  the  charter  party,  the  burden  of  the  proof  is  on 
the  carrier  to  show  that  the  vessel  was  in  good  condition  and  suitable  for  the 
voyage  at  its  inception.''^ 

Vessels  Wrecked  or  Disabled.— See  post,  "Duties  Where  Vessel  Wrecked 
or  Disabled,"  IX,  E,  4. 

(4)  Exceptions  of  Loss  or  Damage  Resulting  from  Negligence  of  Carrier. See 

the  title  Carriers,  vol.  3,  p.  603.  By  the  law  of  this  country,  before  the  passage 
of  the  Harter  act,  Feb.  13,  1893,  ch.  105,  27  Stat.  445,  common  carriers,  by  land 
or  sea,  could  not,  by  any  form  of  contract  with  the  owner  of  property  carried, 
exempt  themselves  from  responsibility  for  loss  or  damage  arising  from  negli- 
gence of  their  own  servants ;_  and  any  stipulation  for  such  exemption  was  con- 
trary to  public  policy  and  void.'^^ 

(5)  Exceptions  as  to  Warranty  of  Seaworthiness. — Clauses  exempting  the 
owner  from  the  general  obligation  of  furnishing  a  seaworthy  vessel  must  be  con- 
fined within  strict  limits,  and  not  to  be  extended  by  latitudinarian  construction 
or  forced  implication  so  as  to  comprehend  a  state  of  unseaworthiness  whether 
patent  or  latent,  existing  at  the  commencement  of  the  voyage. ^^ 

(6)  Exception  of  Risk  by  Mortality  or  Accident. — See  ante,  "Exceptions  as  to 
Warranty  of  Seaworthiness,"  IX,  C,  10,  b,  (5). 


'682,  19  L.  Ed.  754;  Rich  v.  Lambert,  12 
How.  347,  13  L.  Ed.  1017.  As  to  burden 
of  proof  of  negligence,  see  post,  "Burden 
of  Proof,"  IX,  C,  10,  b,  (10). 

77.  Clark  v.  Barnwell,  12  How.  272,  13 
L  Ed.  985;  Rich  v.  Lambert,  12  How. 
347,  13  L.  Ed.  1017;  Transportation  Co. 
V.   Downer,  11  Wall.   129,  20   L.   Ed.   160. 

78.  The  E.  L  Morrison,  153  U.  S.  199, 
211,  38  L.  Ed.  688;  Liverpool,  etc.,  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  32 
L.    Ed.    788. 

79.  Compania  La  Flecha  v.  Brauer,  168 
U.  S.  104,  117,  42  L.  Ed.  398;  Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  444,  32  L.  Ed.  788,  citing  The 
Lottawanna,  21  Wall.  558,  22  L-  Ed.  654; 
The  Scotland,  105  U.  S.  24,  29,  33,  26  L. 
Ed.  1001;  The  Belgenland,  114  U.  S.  355, 
369,  29  L.  Ed.  152;  The  Harrisburg,  119 
U.  S.  ]99,  30  L.  Ed.  358;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  344,  12  L.  Ed.  465;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  359,  21  L.  Ed. 
627;  The  Irrawaddy,  171  U.  S.  187,  43  L. 
Ed.  130;  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  67,  38  L-  Ed.  903.  See 
The  Kensington,  183  U.  S.  263.  269,  46 
L  Ed.  190.  See  post,  "Exceptions  Lim- 
iting Liability  of  Carrier,"  IX,  D,  2,  c. 

A  navigation  company  is  responsible 
for  loss,  by  negligence  of  its  servants,  of 
money  carried  under  a  stipulation  that  it 
is  to  be  at  all  times  exclusively  at  the 
risk  of  the  "shipper."  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  344, 
12    L.    Ed.    465;    Compania    La    Flecha    v. 


Brauer,   168   U.   S.    104,   117,   42   L.    Ed.   398. 

The  wrongful  jettison  of  the  sound  cat- 
tle by  the  act  of  the  carrier's  servants 
cannot  reasonably  be  considered  either  as 
an  "accident  to,  or  mortality  of  the  ani- 
mals," or  as  a  "loss  or  damage  occasioned 
by  causes  beyond  his  control,  by  the  per- 
ils of  the  sea,  or  other  waters,"  or  yet  as 
a  loss  or  damage  "by  collision,  stranding, 
or  other  accidents  of  navigation,  of  what- 
soever kind,  even  when  occasioned  by  the 
negligence,  default,  or  error  in  judgment 
of  the  pilot,  master,  mariners  or  "other 
servants  of  the  shipowner."  Compania 
La  Flecha  v.  Brauer,  168  U.  S.  104  124 
4?    L.    Ed.    398. 

80.  The  Carib  Prince,  170  U.  S.  655,  658. 
42  L.  Ed.  1181;  The  Caledonia,  157  U. 
S.    124,    137,   39    L.    Ed.    644. 

An  exception  in  a  charter  party  from 
liability  for  loss  or  damage  from  delays, 
steam  boilers  and  machinery  or  defects 
therein  operates  prospectively  only  and 
does  not  exempt  the  ship  from  liability 
for  loss  caused  by  unseaworthiness  from 
a  defective  shaft,  the  defect  being  a  la- 
tent one  and  existing  before  the  com- 
mencement of  the  voyage.  The  Caledo- 
nia, 157  U.  S.  r?4,  39  L.  Ed.  644.  See  The 
Carib  Prince.  170  U.  S.  655,  659,  42  L  Ed. 
11S1. 

The  assumption  of  the  risk  of  mortality 
or  accident  tliroughout  the  voyage  did  not 
constitute  an  exemption  of  the  shipowner 
from  his  obligation  to  furnish  a  seaworthy 
vessel  at  its  commencement.  The  Cale- 
donia, 157  U.  S.  124,  139,  39  L.  Ed.  644. 
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(7)  Exception  of  Loss  or  Damage  from  Delays. — See  ante,  "Exceptions  as  to 
\\'arranty  of  Seaworthiness,"  IX,  C,   10,  b,   (5). 

(8)  Exception  of  Restraints  of  Princes,  Rulers,  or  People. — "Bills  of  lading 
usually  contain  an  exception  of  loss  occasioned  by  restraint  of  princes,  rulers, 
or  people."^^ 

(9)  Notice  of  Loss. — A  stipulation  in  a  bill  of  lading  that  all  claims  for  loss 
or  damage  to  merchandise  shipped  shall  be  heard  within  a  specified  number  of 
days  after  the  date  of  the  bill  of  lading  if  no  claim  is  presented  therefor,  is  valid 
if  reasonable. ^2 

c.  Limitation  by  Stipulations  in  Passenger's  Ticket. — See  the  titles  Carriers, 
vol.  3,  pp.  584.  585;  Conflict  of  Laws,  vol.  3,  p.  1050. 

D.  Limitation  of  Carrier's  Liability  by  Act  of  Congress — 1.  Limited 
Liability  Act — a.  Object  or  Purpose. — The  object  of  the  law  was  to  en- 
courage ship  building  and  to  induce  capitalists  to  invest  money  in  this  branch  of 
industry. ^-^ 

b.  Constitutionality. — Congress  had  power  to  pass  the  limited  liability  act  of 
1851  and  it  is  therefore  constitutional. ^^ 

c.  Rule  of  Construction. — A  limited  liability  act  should  be  strictly  construed, 
since  its  effect  is  to  take  away  or  abridge  the  right  of  recovering  damages  at 
the  common  law.^-' 

d.  Not  Repealed  by  Subsequent  Acts. — The  act  of  February  28,  1871,  entitled 
*'An  act  to  provide  for  the  better  s'ecurity  of  life  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,  and  for  other  purposes,"  16  Stat.  440,  does  not 
supersede  or  displace  the  provision  for  limited  liability.^''' 

e.  Part  of  Maritime  Lazc^—The  act  of  Congress  which  limits  the  liability  of 
shipowners  was  passed  in  amendment  of  or  a  part  of  the  maritime  law  of  the 
countrv.^'^ 


81.  The  mistaken  action  of  a  deputy 
collector  in  refusing  a  clearance  to  a  ves- 
sel which  should  have  been  granted  does 
not  constitute  a  "restraint  of  princes, 
rulers,  or  people"  within  that  clause  of  a 
bill  of  lading;  and  is  not  a  sufficient  ex- 
cuse for  the  nonperformance  of  a  con- 
tract for  transportation  of  the  cargo. 
Northern  Pac.  R.  Co.  v.  American  Trad- 
ing Co.,  195  U.   S.   4.39,  468,  49  L.   Ed.  269. 

82.  Notice  of  loss. — Queen  of  the  Pa- 
cific, 180  U.   S.  49,  45   L.    Ed.   419. 

Notice  must  also  be  deemed  reasonable 
or  otherwise  according  to  the  facts  of  the 
particular  case.  Thus  if  a  ship  is  driven 
out  to  sea  and  is  not  heard  from  for 
thirty  days,  obviously  the  provision  would 
not  apply  since  its  enforcement  might 
destroy  the  right  of  recovery.  Queen  of 
the  Pacific,  180  U.  S.  49,  45  L.  Ed.  419. 

Bars  both  proceeding  in  rem  and  in  per- 
sonam.— Such  a  stipulation  in  a  bill  of 
lading  bars  both  a  proceeding  in  rem  in 
admiralty  against  a  ship  instituted  after 
the  expiration  of  the  specified  number  of 
days  from  the  date  of  the  bill  of  lading 
and  a  proceeding  in  personam^  against  the 
company.  Queen  of  the  Pacific,  180  U.  S. 
49,   45   L.   Ed.   419. 

83.  Norwich  Co.  v.  Wright,  13  Wall. 
104,  121,  20  L.  Ed.  585.  See,  also,  Provi- 
dence, etc.,  Steamship  Co.  v.  Hill  Tvlfg. 
Co.,  109  U.  S.  578.  27  L.  Ed.  1038;  Butler  7'. 
P.oston,  etc..  Steamship  Co.,  130  U.  S.  527, 
552,   32   L.   Ed.   1017. 

Section  six  of  the  act  Cnow  §  4287  of 
the  Revised  Statutes)  shows  that  it  was 
the   purpose   of   the   preceding   sections   to 


release  the  owner  from  some  liability  for 
negligence  and  fraud  of  the  master  and 
other  agents  of  the  owner,  for  which  those 
persons  are  themselves  liable  and  were 
to  remain  so.  Craig  v.  Continental  Ins. 
Co.,  141  U.  S.  638,  646,  35  L-  Ed.  886; 
Walker  v.  Transportation  Co.,  3  Wall. 
150,   18  L.   Ed.  172. 

84.  The  Benefactor,  103  U.  S.  239,  26 
L.  Ed.  351;  Providence,  etc..  Steamship 
Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L. 
Ed.  1038;  Lord  v.  Steamship  Co.,  102  U. 
S.  541,  26  L.  Ed.  224;  Norwich  Co.  v. 
Wright,  13  Wall.  104,  20  L.  Ed.  585;  In 
re  Garnett,  141  U.  S.  1,  35  L-  Ed.  631; 
The  City  of  Norwich,  118  U.  S.  468,  30  L. 
Ed.  134;  The  Scotland.  118  U.  S.  507,  30 
L.  Ed.  153;  Butler  v.  Boston,  etc..  Steam- 
ship Co.,  130  U.  S.  527,  32  L.  Ed.  1017; 
In  re  Morrison,  147  U.  S.  14,  34,  37  L. 
Ed.  60;  Oregon  R.,  etc.,  Co.  v.  Balfour, 
179  U.  S.  55,  56,  45  L.  Ed.  82;  The  Lotta- 
wanna.  21  Wall.  558,  577,  22  L-  Ed.  654: 
Lehigh  Val.  R.  Co.  v.  Pennsylvania,  145 
U.  S.  192,  207,  36  L.  Ed.  672.  See  the 
titles  .'XDMIR.^LTY,  vol.  l,  p.  154;  IN- 
TERST.^TE     .\ND     FOREIGN     COM- 

AIERCE,    vol.    7,    pp.    344,    345. 

The  fourth  section  of  the  act  of  con- 
gress of  June  17,  1886,  extending  the  act 
of  March,  1851,  to  all  vessels  is  consti- 
tutional. In  re  Garnett,  141  U.  S.  1,  H, 
35   L.    Ed.    631. 

85.  The  Main  v.  Williams,  152  U.  S. 
122,    132,   38   L.    Ed.    381. 

86.  Butler  v.  Bo.ston,  etc..  Steamship 
Co.,   130  U.   S.   527,  552,  32  L.   Ed.   1017. 

87.  In    re    Garnett,   141   U.   S.    1,   11,   12, 
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f.  Waters  and  Vessels  to  Which  Applicable— Extent  of  Territorial  Opera- 
tion.— The  law  of  limited  liability  of  shipowners  being  a  part  of  our  maritime 
code,  the  extent  of  its  territorial  operation  is  necessarily  coextensive  with 
that  of  the  general  admiralty  and  maritime  jurisdiction,  and  that  by  the  settled 
law  of  this  country  extends  wherever  public  navigation  extends — on  the  sea 
and  the  great  lakes,  and  the  navigable  waters  connecting  therewith.  It  is  not 
confined  to  the  class  of  subjects  which  limit  the  power  to  regulate  commerce. ^^ 
The  shipowner's  limited  liability  act  can  apply  to  vessels  only  which  are  engaged 
in  foreign  commerce,  and  commerce  between  the  states,  not  the  purely  internal 
commerce  and  navigation  of  a  state.^^ 

Ships  Employed  in  Rivers  or  Inland  Navigation. — See  note.*^*^     But  the 


35  L.  Ed.  631;  Butler  v.  Boston,  etc., 
Steamship  Co.,  130  U.  S.  527,  32  L.  Ed. 
1017;  Norwich  Co.  v.  Wright,  13  Wall. 
104,  127,  20  L.  Ed.  585;  The  Lottawanna, 
21  Wall.  558,  577,  22  L.  Ed.  654;  The  Scot- 
land, 105  U.  S.  24,  29,  26  L.  Ed.  1001; 
Providence,  etc.,  Steamship  Co.  v.  Hill 
A^fg.  Co.,  109  U.  S.  578,  591,  27  L.  Ed. 
'1038;  Oregon  R.,  etc.,  Co.  r.  Balfour,  179 
U.   S.   55,   56,   45   L.    Ed.   82. 

"But,  whilst  the  rule  adopted  by  con- 
gress is  the  same  as  the  rule  of  the  gen- 
eral maritime  law,  its  efficacy  as  a  rule 
depends  upon  the  statute,  and  not  upon 
any  inherent  force  of  the  maritime  law." 
The  Scotland.  105  U.  S.  24,  29,  26  L.  Ed. 
1001;  Butler  v.  Boston,  etc..  Steamship 
Co.,  130  U.  S.  527,  556,  32  L.  Ed.  1017. 
See,  to  the  same  effect,  The  Lottawanna, 
21   Wall.  558.  22  L.  Ed.  654. 

88.  Sources  from  which  derived. — See 
The  City  of  Norwich,  118  U.  S.  468,  30  L. 
Ed.  134;  O'Brien  v.  Miller,  168  U.  S.  287, 
303.  43  L.  Ed.  469;  Butler  v.  Boston,  etc., 
Steamship  Co.,  130  U.  S-  527,  557,  32  L. 
Ed.  1017;  In  re  Garnett,  141  U.  S.  1,  12.  35 
L.  Ed.  631;  Norwich  Co.  v.  Wright,  13  Wall. 
104.  1?7.  20  L.  Ed.  585;  The  Lottawanna, 
21  Wall.  558,  577,  22  L.  Ed.  654;  The  Scot- 
land, 105  U.  S.  24,  29,  26  L-  Ed.  1001; 
Providence,  etc..  Steamship  Co.  v.  Hill 
Mfg.  Co.,  109  U.  S.  578,  593,  27  L.  Ed. 
1038.  See  ante,  "Part  of  Maritime  Law," 
IX,  D,  1,  e.  See  the  title  ADMIRALTY, 
vol.    1,   p.   133. 

The  limited  liability  act  applies  to  the 
stranding  of  a  ship  which  took  place  on 
Devil's  Bridge,  on  the  north  side  of  and 
near  Gay  Head,  at  the  west  end  of  Mar- 
tha's Vineyard,  just  where  Vineyard 
Sound  opens  into  the  main  sea.  Though 
v/ithin  a  few  rods  of  the  island  (which  is 
a  county  of  Massachusetts)  and  within 
the  jaws  of  the  headland,  it  was  on  the 
navigable  waters  of  the  United  States, 
and  no  state  legislation  can  prevent  the 
full  operation  of  the  maritime  law  on 
those  waters.  So  held  where  the  liability 
itself  arose  from  the  state  law.  Butler  v. 
Boston,  etc..  Steamship  Co.,  130  U.  S. 
527,    552,    32    L-    Ed.    1017. 

The  law  of  limited  liability  may  be  ap- 
plied to  navigable  rivers  above  tidewater, 
such  as  the  Savannah  River,  and  to  ves- 
'^cls  engaged  in  commerce  on  such  a  river. 
In   re   Garnett,   141   U.   S-   1,   14,  35   L.    Ed. 
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631;  The  Propeller  Genesee  Chief  v. 
Fitzhugh,  12  How.  443,  13  L.  Ed. 
1058;  Fretz  v.  Bull,  12  How.  466, 
13  L.  Ed.  1068;  Jackson  v.  The  Steam- 
boat Magnolia,  20  How.  296,  15  L.  Ed. 
909;  Nelson  v.  Leland,  22  How.  48,  16  L. 
Ed.  269;  The  Propeller  Commerce,  1 
Black  574,  17  L.  Ed.  107;  The  Hine  z:  Tre- 
vor, 4  Wall.  555,  18  L-  Ed.  451;  The  Bel- 
fast, 7  Wall.  624,  19  L-  Ed.  266;  The  Eagle, 
8  Wall.  15.  19  L.  Ed.  365;  The  Daniel 
Ball,  10  Wall.  557,  19  L.  Ed.  999;  The 
Mcntello,  20  Wall.  430,  22  L.  Ed.  391; 
and  Ex  Parte  Boyer,  109  U.  S.  629,  27 
L.     Ed.     1056. 

Vessels  navigating  high  seas  between 
parts  of  a  state. — The  act  applies.  Lord 
V.  Steamship  Co.,  102  U.  S.  541,  543,  26 
L.  Ed.  224.  See,  also,  Lehigh  Val.  R.  Co. 
v.  Pennsylvania,  145  U.  S.  192,  203,  36  L. 
Ed.   672. 

89.  Moore  z'.  American  Transp.  Co.,  24 
How.    1,   39,    16    L.    Ed.    674. 

90.  Propeller  Niagara  v.  Cordes,  21 
How.  7,  8,  25,  16  L.  Ed.  41;  Lord  v.  Steam- 
ship Co.,  102  U.  S.  541,  544,  26  L.  Ed. 
224;  Moore  v.  American  Transp.  Co.,  24 
How.  1,  16  L.  Ed.  674;  Craig  v.  Conti- 
nental Ins.  Co.,  141  U.  S.  638,  645,  35  L. 
Ed.  886;  The  New  York,  175  U.  S.  187, 
194,  44  L.   Ed.   126. 

The  words  "any  vessel  of  any  descrip- 
tion whatsoever,  used  in  rivers  or  inland 
navigation." — Moore  r.  American  Transp. 
Co.,   -'4    How.    1,   37,   16   L.    Ed.   674. 

Use  of  the  phrase  "inland  navigation." 
See  Moore  z'.  American  Transp.  Co.,  24 
How.    1,   36,    16    L.    Ed.   674. 

Vessels  used  on  Great  Lakes. — Moore 
V.  .American  Transp.  Co.,  24  How.  1,  16 
L.  Ed.  674;  Craig  z'.  Continental  Ins.  Co., 
141  U.  S.  638,  645,  35  L-  Ed.  886;  The  New 
York,  175  U.  S.  187,  194,  44  L.  Ed.  126. 
See  Walker  v.  Transportation  Co.,  3  Wall. 
150,   154,   18   L.   Ed.   172. 

Where  a  general  ship,  employed  in  nav- 
igating the  lakes,  receives  goods  under  a 
contract  of  shipment,  corresponding  in 
terms  to  the  usual  bill  of  lading  for  the 
transportation  of  goods  on  inland  waters, 
her  liability  must  be  determined  by  the 
rules  of  law  applicable  to  carriers  of 
goods  upon  such  inland  waters.  Propel- 
ler Niagara  v.  Cordes,  21  How.  7,  22,  16 
L.  F.<1.  41. 
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fourth  section  of  the  act  of  Congress  of  June  19,  1886,  extends  the  Hmited  Hability 
act  to  all  kinds  of  vessels,  not  only  sea-going  vessels,  but  those  used  on  lakes 
or  rivers,  or  in  inland  navigation,  including  canal  boats,  barges,  and  lighters.''^ 

Foreign  Vessels. — The  exemptions  and  limitations  of  the  act  apply  to 
foreign  as  well  as  domestic  vessels. ^^ 

Vessel  Abandoned  to  Underwriter. — Section  4283,  Rev.  Stat.,  applies  to 
a  vessel  which  had  been  wrecked  and  abandoned  to  the  underwriters;  they  are 
relieved  under  the  statute  from  their  liability  for  negligence  while  engaged  in  sav- 
ing the  wreck  or  the  cargo. ^^ 

g.  Loss  or  Damage  to  Jewelry,  Precious  Metals,  Money,  etc. — The  second 
section,  4281,  Rev.  Stat.,  of  the  act  of  March  3,  1851,  exempts  the  owner  and 
master  from  liability  for  loss  or  damage  to  jewelry,  precious  metals,  or  money, 
etc.,  put  on  board  the  ship,  unless  its  character  and  value  be  disclosed  in 
writing.^^ 

h.  Loss  or  Damage  by  Fire. — The  first  section  of  the  limited  liability  act,  § 
4282,  Rev.  Stat.,  exempts  the  shipowner  from  loss  or  damage  by  fire  to  goods 
on  board  the  ship,  unless  caused  by  his  own  design  or  neglect. '^^  The  case 
of  loss  and  damage  by  fire  on  board  of  a  ship  is  also  within  the  provisions  of 
the  third  and  fourth  sections  of  the  act  of  1851,  although  provided  for  by  § 
1,  of  the  act.^« 

Owner  Must  Personally  Participate. — In  order  to  make  the  owner  of  a 
vessel,  in  case  of  loss  by  fire,  liable  for  negligence,  it  must  appear  that  the 
owner  had  directly  participated  in  the  negligence.  The  exception  does  not 
extend  to  the  officers  and  crews  of  the  vessel,  as  representing  the  owners.^" 

i.  Loss  or  Damage  for  Which  Liability  Limited  to  Value  of  Ship  and  Freight 
—  (1)  In  General. — Section  4283,  Rev.  Stat.,  the  third  section,  limits  the  ship- 
owners liability  in  three  classes  of  damage  or  wrong-happening  without  their 
privity,  and  by  the  fault  or  neglect  of  the  master  or  other  persons  on  board, ^^ 
viz :  first  in  cases  of  embezzlement^'^  or  loss  or  damage  to  goods  on  board  ;^ 
second,    damage   by   colHsion    to   other   vessels    and   their    cargoes  ;2    third,    any 


91.  In  re  Garnett,  141  U.  S.  1,  H,  35 
L.  Ed.  631.  See,  also,  Lehigh  Val.  R.  Co. 
V.  Pennsylvania,  145  U.  S.  192,  203,  36  L. 
Ed.    672. 

92.  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51,  59,  38  L.  Ed.  903;  The 
Scotland,  105  U.   S-  24,  26  L-   Ed.  1001. 

93.  Craig  v.  Continental  Ins.  Co.,  141 
U.    S.    638,   644,   35    L.    Ed.  '886. 

Section  4283  applies  to  the  liability  of 
the  owner  of  a  vessel  on  such  voyage,  for 
damage  for  death  of  an  employee.  Craig 
V.  Continental  Ins.  Co.,  141  U.  S.  638,  644, 
35  L.  Ed.  886.  See  post,  "Personal  In- 
juries and  Death  by  Wrongful  Act,"  IX, 
D,  1,  i.  (5). 

94.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
120,  20  L.  Ed.  585. 

95.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
120,  20L.  Ed.  585;  Providence,  etc..  Steam- 
ship Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578,  27 
L.  Ed.  1038;  Ex  parte  Phenix  Ins.  Co.,  118 
U.  S.  610,  624.  30  L.  Ed.  274;  Moore  v. 
American  Transp.  Co.,  24  How.  1,  16  L. 
Ed  674;  Walker  v.  Transportation  Co.,  3 
Wall.  130.  18  L.  Ed.  172. 

Special  contracts  and  usage.— Originally 
the  act  contained  a  proviso  that  the  par- 
ties may  make  such  contract  between 
themselves  on  the  subject  as  they  please. 
Moore  v.  American  Transp.  Co.,  24  How. 
1,  16  L.   Ed.  674. 

The  provKO  to  that  act  allowing  parties 


to  make  their  own  contracts  in  regard  to 
the  liabilities  of  the  owners,  refers  to  ex- 
press contracts.  Walker  v.  Transporta- 
tion   Co.,   3    Wall.    150,    18    L.    Ed.    172. 

A  local  custom  that  shipowners  shall  be 
liable  in  such  cases  for  the  negligence  of 
their  agents,  is  not  a  good  custom;  being 
directly  opposed  to  the  statute.  Walker 
V.  Transportation  Co.,  3  Wall.  150,  18  L. 
Ed.    172. 

So  a  special  contract  claimed  to  be 
founded  on  usage  will  not  take  the  case 
out  of  the  act  of  1851.  Walker  v.  Trans- 
portation  Co.,   3   Wall.   150,   18   L.   Ed.    172. 

96.  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  601,  27  L- 
Ed.   1038. 

97.  Walker  v.  Transportation  Co.,  3 
Wall.  150,  18  L.  Ed.  172;  Craig  v.  Conti- 
nental Ins.  Co.,  141  U.  S-  638,  646,  35  L. 
Ed.  886. 

98.  Norwich  Co.  v.  Wright,  13  WaH.  104, 
121.  20  L.  Ed.  585. 

99.  Moore  v.  American  Transp.  Co.,  24 
How.  1,  16  L.  Ed.  674. 

1.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
121,  20  L-  Ed.  585. 

2.  The  Baltimore.  8  Wall.  377.  385,  19  L. 
Ed.  463;  Propeller  Niagara  v.  Cordes,  21 
How.  7,  26,  16  L.  Ed.  41;  The  Atlas,  93  U. 
S  302,  23  L.  Ed.  863;  Norwich  Co.  v. 
Wright,  13  Wall.  104,  20  L-  Ed.  585;  Butler 
V.    Boston,   etc..   Steamship   Co.,   130   U.   S. 
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other  damage  or  forfeiture  done  or  incurred ;  to  an  amount  not  exceeding-  the 
value  of  the  vessel  and  freight  then  pending. '^  ^^ 


527,  550,  32  L-  Ed.  1017;  Moore  v.  Ameri- 
can Transp.  Co.,  24  How.  1,  16  L.  Ed.  674; 
The  Wanata,  95  U.  S.  600,  605,  24  L.  Ed. 
461;  The  Cayuga,  14  Wall.  270,  278,  20  L. 
Ed.    828. 

In  cases  of  collision,  where  both  vessels 
were,  in  fault,  the  statute  of  limited  liabil- 
ity applies  for  the  claim  for  one-half  the 
difference  between  the  respective  losses  of 
the  two  vessels,  the  obligation  to  pay  that 
difiference  being  the  legal  liability  arising 
from  the  collision.  The  damage  done  to 
both  vessels  should  be  added  together  in 
one  sum,  and  equally  divided,  and  a  decree 
should  be  pronounced  in  favor  of  the  ves- 
sel which  suffered  most  against  the  one 
v.'hich  suffered  least,  for  half  the  difference 
between  the  amounts  of  their  respective 
losses.  The  North  Star,  106  U.  S.  17,  27  L. 
Ed.  91;  The  Manitoba,  122  U.  S.  97.  30  L. 
Ed.  1095;  The  Chattahoochee,  173  U.  S. 
540,   43   L.    Ed.    801. 

In  such  case  the  statute  of  limited  lia- 
bility is  not  to  be  applied  until  the  balance 
of  damage  has  been  struck;  and  then  the 
party  against  whom  the  decree  passes 
may,  if  otherwise  entitled,  have  the  bene- 
fit of  the  statute  in  respect  of  the  balance, 
which  he  is  decreed  to  pay.  The  North 
Star,  106  U.  S.  17,  27  L.  Ed.  91.  See  The 
Chattahoochee,  173  U.  S.  540,  554,  43  L- 
Ed.  801;  The  Manitoba,  122  U.  S.  97,  30 
L.  Ed.  1095. 

The  owners  sustaining  the  greater 
loss  cannot  under  the  limited  liability  act 
entire  exoneration  from  liability,  and  a  de- 
cree for  half  of  their  damage,  without  de- 
ducting the  damage  of  the  other  vessel. 
The  North  Star,  106  U.  S.  17,  27  L.  Ed.  91. 
See  The  Chattahoochee,  173  U.  S.  540, 
554,  43  L.  Ed.  801. 

In  The  Chattahoochee,  173  U.  S.  540,  43 
L.  Ed.  801,  which  was  a  collision  occa- 
sioned by  the  mutual  fault  of  a  steamer 
and  a  schooner,  followed  by  a  total  loss  of 
the  latter,  the  survivor  was  permitted  to 
deduct  from  one  half  of  the  damages  re- 
covered for  the  loss  of  the  vessel  one  half 
of  the  value  of  the  cargo  of  the  latter,  not- 
withstanding the  total  loss  of  the  schooner, 
and  the  fact  that  under  the  Harter 
act  she  would  not  have  been  liable  to  the 
owner  of  the  cargo  for  negligence  in  navi- 
gation. It  was  held  in  that  case  that  the 
srnkeh  vessel  was  not  entitled  to  the  ben- 
efit of  any  statute  tending  to  lessen  its  lia- 
bility to  the  other  vessel,  or  to  an  increase 
of  the  burden  of  such  other  vessel,  until 
the  amount  of  such  liability  had  been  fixed 
upon  the  principle  of  an  equal  division  of 
damages.  The  .Mbert  Dumois,  177  U.  S. 
240,  257,  44  L-  Ed.  751.  It  was  correct  to 
deduct  half  the  value  of  the  cargo  from 
half  the  value  of  the  sunken  schooner,  and 
to  limit  a  recovery  to  the,  "difference  be- 
tween the  values.''  See  post,  "Collision 
Cases   Not  Affected,"   IX.   D,  2,  h. 

This  is  in  effect  extending  the  doctrine 


of  The  Delaware,  161  U.  S.  459,  40  L.  Ed. 
^1,  where.n  the  question  of  liability  for 
the  loss  of  the  cargo  was  not  in  issue  to 
one  where  the  vessel  suffering  the  greater 
riVWA'""  '!"'  ^^'•"^'-  ^^  the\argo 
L   Ed   s'oi  ''^'  '^^  ^-  ^-  ^'"'  5^-^'  43 

The  limitation  of  liability  is  applicable 
to  proceedmgs  m  rem  against  the  ship  at 
well  as  to  proceedings  in  personam  against 
the  owner;  the  limitation  extends  to  the 
owner  s  property  as  well  as  to  his  person, 
i  he  City  of  Norwich,  118  U.  S.  468,  30  L 
Ed.  134. 

Amount   of   bond   and   interest.— Where 

one-half  the  difference  between  the 
amounts  of  the  respective  losses  of  two 
vessels  both  being  at  fault  for  collision  is 
more  than  the  amount  of  the  bond  given 
by  the  vessel  decreed  limitation  of  fiabil- 
il3',  with  interest  at  six  per  cent  per  an- 
num from  date  of  the  decree,  it  is  proper 
.or  the  court  to  decree  as  damages  tp  the 
other  vessel  the  amount  of  the  bond  with 
such  interest.  The  Manitoba,  12"  U  S  97 
m,  30  L.  Ed.  1095. 

How  damage  estimated.— Subject  to 
that  provision  in  the  act  of  congress,  the 
damages  which  the  owner  of  the  injured 
vessel  IS  entitled  to  recover  are  estimated 
in  the  same  manner  as  in  other  suits  of 
like  nature  for  injuries  to  personal  prop- 
erty, and  the  owner,  as  the  suffering  party, 
IS  not  limited  to  compensation  for  the  im- 
mediate effects  of  the  injury  inflicted,  but 
the  claim  for  compensation  may  extend  to 
loss  of  freight,  necessary  expense  incurred 
111  making  repairs,  and  unavoidable  deten- 
tion. The  Baltimore,  8  Wall.  377,  385  19 
L.  Ed.  463;  The  Cayuga,  14  Wall.  270,  278, 
20  L.  Ed.  828. 

Interest. — Where  a  collision  occurred  by 
which  the  offending  ship  and  her  cargo 
v,-ere  sunk  at  sea,  but  strippings  from  the 
ship  were  rescued  before  she  went  down, 
from  which  the  owner  afterwards  realized 
several  thousand  dollars,  held,  that  in 
awarding  damages  against  the  owner,  lim- 
h-ed  to  the  amount  of  their  interest  in  the 
ship,  the  court  is  not  bound  to  allow  inter- 
est on  the  proceeds  of  the  wreck  or  strip- 
pings; but  may  in  its  discretion,  allow  in- 
terest or  not.  The  Scotland,  lis  U  S 
507.  30  L.  Ed.  153. 

Costs  and  interest  in  nature  of  damao:es 
occasioned  by  appeal. — The  act  of  con- 
gress limiting  the  liability  of  shipowners 
in  a  case  of  collision  does  not  release  them 
from  the  payment  of  costs  in  the  district 
court,  beyond  the  amount  of  the  stipula- 
tion filed  therefor,  if  they  appear  and  make 
defense,  nor,  in  '-  -  they  appeal  to  the 
circuit  court,  frr,.;  the  payment  of  the 
costs  taxable  there,  or  of  interest  in  the 
nature  of  damages  occasioned  by  the  ap- 
peal. The"  Wanata,  95  U.  S.  600,  606,  24 
T..  Ed.  461.  citing  Propeller  Niagara  v. 
Cordes.  21  How.  7,  16  L.  Ed.  41. 
3.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
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(2)  Privitx  or  Knozulcdge  of  Ozmer.—The  words  "privity  or  knowledge" 
in  §  4283,  Rev.  Stat.,  does  not  extend  to  the  officers  and  crews  of  vessels,  as 
representing  the  owners,  but  the  privity  or  knowledge  must  be  that  of  the 
owners  themselves.'* 

(3)  What  Constitutes  Value  of  Ship  and  Freight— {di)  Point  of  Time  at 
Which  Value  Taken.— The  law  limits  the  liability  to  the  value  of  the  ship 
and  freight  after  the  injury  has  occurred,  but  not  before — aliter,  under  the 
English  law.^  The  point  of  time  at  which  the  amount  or  value  of  the  owner's 
interest  in  ship  and  freight  is  to  be  taken  for  fixing  his  liability  is  the  termination 
of  the  voyage  on  which  the  loss  or  damage  occurs." 

(b)  What  Freight  Estimated. — No  freight  except  what  is  earned  is  to  be 
estimated  in  fixing  the  amount  of  the  owner's  liability." 

(c)  Passage   Money. — See    ante,    "What    Freight    Estimated,"    IX,    D,    1,    i, 

(3),  (b). 

(d)  Insurance. — Insurance  is  no  part  of  the  owner's  interest  in  the  ship  or 
freight  within  the  meaning  of  the  law,  and  does  not  enter  into  the  amount  for 
which  the  owner  is  held  liable.^ 

(4)  Collision.—See  ante,  "In  General,"  IX.  D,  1,  i,   (1). 

(5)  Personal  Injuries  and  Death  by  Wrongful  Act. — The  limited  liability 
act  appHes  to  cases  of  personal  injury  and  death  by  wrongful  act  as  well  as 
to  those  of  loss  of,  or  injury  to,  property.^ 

(6)  Transfer  of  Interest  to  Trustee  or  Payment  into  Court. — This  liability 
of  the  shipowners  may  be  discharged  by  surrendering  and  assigning  to  a  trustee 
for  the  benefit  of  the  parties  injured,  in  pursuance  of  the  fourth  section  of  the 
act,  their  interest  in  the  vessel  and  freight,  or  payment  of  their  value  into  court; 
although  those  may  have  been  diminished  in  value  by  the  collision  or  other 
casualty  during  the  voyage.^" 


20  L.  Ed.  585;  Moore  v.  American  Transp. 
Co.,  24  How.  1,  16  L.  Ed.  674. 

4.  Craig  v.  Continental  Ins.  Co.,  141  U. 
S.  638,  646,  35  L-  Ed.  886. 

When  the  owner  is  a  corporation,  the 
privity  or  knowledge  must  be  that  of  the 
managing  officers  of  the  corporation. 
Craig  V.  Continental  Ins.  Co.,  141  U.  S. 
C38,  646,  35  L-  Ed.  886. 

5.  So  held  in  collision  cases. — Norwich 
Co.z'.  Wright,  13  Wall.  104,  20  L-  Ed.  585; 
The  Benefactor,  103  U.  S.  239,  246,  26  L. 
Ed.  351;  The  City  of  Norwich,  118  U.  S. 
468,  490,  30  L-  Ed.  134.  See  post,  "Loss  of 
Ship,"  IX,  D,  1,  i,  (7). 

6.  The  Citv  of  Norwich,  118  U.  S.  468, 
30  L  Ed.  134;  The  Scotland.  118  U.  S.  507, 
30  L.  Ed.  153;  The  Great  Western,  118  U. 
S  520,  30  L.  Ed.  156;  The  Scotland,  105  U. 
S  24,  26  L.  Ed.  1001;  The  Benefactor,  103 
U  ~S.  239.  26  L.  Ed.  351. 

If  the  ship  is  lost  at  sea,  or  the  voyage 
be  otherwise  broken  up  before  arriving  at 
her  port  of  destination,  the  voyage  is  then 
terminated  for  the  purpose  of  fixing  the 
owner's  liability.  The  City  of  Norwich, 
118  U.  S.  468,  30  L.  Ed.  134;  The  Scotland, 
118  U.  S.  507,  30  L.  Ed.  153;  The  Great 
Western,  118  U.  S.  520,  30  L.  Ed.   156. 

7.  The  City  of  Norwich,  118  U.  S.  468,  30 
L  Ed.  134;  The  Scotland,  118  U.  S.  507,  30 
L  Ed.  153:  The  Great  Western,  118  U.  S. 
520,  30  L.  Ed.  156. 

Passage  money  and  freight  prepaid. — 
Under  the  limited  liability  act,  Rev.  Stat., 
§  42«3,  the  liability  of  a  shipowner  for  the 
"freight  then  pending"  extends  to  passage 


money,  and  to  freight  prepaid  at  the  port 
of  departure.  The  Main  v.  Williams,  152 
U.  S.  122,  38  L.  Ed.  381.  See  FREIGHT, 
vol.  6,  pp.  533,  534. 

8.  The  City  of  Norwich,  118  U.  S.  468, 
30  L-  Ed.  134.  So  held  where  the  vessel  at 
fault  for  collision,  as  result  of  which  she 
took  fire  and  sank,  was  insured  against 
fire.  The  Scotland,  118  U.  S.  507,  30  L. 
Ed.  153;  The  Great  Western,  118  U.  S.  520, 
;■"  T  i^Vl.  1.^6:  Hoffeld  t'.  United  States, 
186  U.  S.  273,  2?7,  46  L.  Ed.  1160. 

9.  The  Albert  Dumois,  177  U.  S.  240. 
259,  44  L.  Ed.  751,  following  Butler  v. 
Boston,  etc.,  Steamship  Co.,  130  U.  S.  527, 
32  L.  Ed.  1017,  and  distinguishing  The 
North  Star,  106  U.  S.  17,  27  L.  Ed.  91,  and 
The  Chattahoochee,  173  U.  S.  540,  43  L. 
Ed.  801;  Craig  v.  Continental  Ins.  Co.,  141 
U.  S.  638,  647,  35  L-  Ed.  886.  So  held  as 
to  §  47S3,  Rev.  Stat. 

In  case  of  collision. — Recovery  of  dam- 
ages for  death  of  passengers  on  a  steam- 
boat in  a  collision  may  be  had  under  the 
limited  liability  act.  although  loc»l  law 
gave  no  lien  or  privilege  therefor  upon  the 
vessel  itself.  The  Albert  Dumois,  177  U. 
S  240,  259.  44  L-  Ed.  751.  See  ante,  "In 
General."    IX,    D,    1,    i,    (l). 

10.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
20  L.  Ed.  585;  The  Benefactor,  103  U.  S. 
239.  246,  26  L-   Ed.  351. 

"The  clear  purpose  of  congress  was  to 
require  the  shipowner,  in  order  to  be  able 
to  claim  the  benefit  of  the  limited  liability 
act,  to  surrender  to  the  creditors  of  the 
ship    all    rights    of   action    which    were    di- 
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(7)  Loss  of  Ship. — If  the  vessel  and  her  freight  be  totally  lost,  the  liability 
of  her  ownei  is  thereby  extinguished.^^ 

(8)  Abandonment  to  Undcrivriters. — The  right  to  proceed  for  a  limitation  of 
liability  is  not  lost  or  waived  by  a  surrender  of  the  ship  to  underwriters.^^ 

j.  Remedies  Reserved. — The  sixth  section  in  §  4287,  Rev.  Stat.,  in  terms,  saves 
the  remedy  to  which  any  party  may  be  entitled  against  the  master,  officer,  or 
mariner  of  such  vessel,  for  negligence,  fraud  or  other  malversation. ^'^ 

k.  Proceedings  to  Limit  Liability — (1)  Nature  of  Proceedings. — The  pro- 
ceeding to  limit  liability  is  not  an  action  against  the  vessel  and  her  freight,  ex- 
cept when  they  are  surrendered  to  a  trustee, ^^  but  is  an  equitable  action,  not  in 
any  sense  inconsistent  with  the  admiralty  jurisdiction. ^^  Such  proceedings  are 
admiralty  cases. ^^ 

(2)  Forms  and  Rules  of  Procedure. — The  adoption  of  forms  and  modes  of 
proceeding  requisite  and  proper  for  giving  due  effect  to  the  maritime  rule  thus 
adopted  by  congress,  and  for  securing  to  shipowners  its  benefits,  was  strictly 
within  the  powers  conferred  upon  the  supreme  court, i'^  by  the  act  of  congress 
which  authorized  it  to  prescribe  the  forms  of  proceeding  in  equity  and  admiralty 
causes ;  and  where  the  general  regulations  adopted  by  that  court  do  not  cover 
the  entire  ground,  it  is  undoubtedly  within  the  power  of  the  district  and  circuit 


rectly  representative  of  the  ship  and 
freight.  Where  a  vessel  has  been  wrong- 
fully taken  from  the  custody  of  her  owners 
or  destroyed  through  the  fault  of  another, 
there  exists  in  the  owner  a  right  to  require 
the  restoration  of  his  property,  either  in 
specie  or  by  a  money  payment  as  compen- 
sation for  a  failure  to  restore  the  property. 
Manifestly,  if  the  option  was  afforded  the 
owner  of  the  ship  to  receive  back  his 
property  or  its  value,  he  could  not,  by 
electing  to  take  its  value,  refuse  to  sur- 
render the  amount  as  a  condition  to  ob- 
taining the  benefit  of  the  act."  O'Brien 
V.   A'liller.  168  U.  S.  287.  303.  42  L.  Ed.  469. 

The  word  "interest,"  §  4285.  Rev.  Stat., 
was  intended  to  refer  to  the  extent  or 
amount  of  ownership  which  the  party  had 
in  the  vessel  and  freight,  and  whatever  the 
extent  or  character  of  his  ownership  may 
be,  the  amount  or  value  of  that  interest  is 
to  be  the  measure  of  his  liability.  The 
City  of  Norwich,  118  U.  S.  468,  494,  30  L. 
Ed.  134;  Hofifeld  v.  United  States,  186  U. 
S.  273,  277,  46  L.  Ed.  1160. 

Not  an  assignment  of  insurance. — The 
City  of  Norwich,  118  U.  S.  468,  494,  30  L. 
Ed.  134;  Hofifeld  v.  United  States,  186  U. 
S.  273,  277,  46  L-  Ed.  1160.  See  ante,  "In- 
surance,"  IX,   D. 

11.  Norwich  Co.  v.  Wright,  13  Wall. 
104,  20  L.  Ed.  585;  The  Benefactor, 
103  U.  S.  239.  246,  26  L-  Ed.  351;  The 
Chattahoochee,  173  U.  S.  540,  553,  43  L. 
Ed.  801;  The  Scotland,  105  U.  S.  24,  26  L. 
Ed.  1001;  Providence,  etc.,  Steamship  Co. 
V  Hill  Mfg.  Co.,  109  U.  S.  578,  594,  27  L. 
Ed.  1038;  Craig  v.  Continental  Ins.  Co., 
141  U.  S.  638,  35  L.  Ed.  886;  The  North 
Star,  106  U.  S.  17,  28,  27  L.   Ed.  91. 

12.  The  City  of  Norwich,  118  U.  S.  408, 
30  L.  Ed.  134;  The  Scotland,  118  U.  S. 
507,  30  L.  Ed.  153;  The  Great  Western, 
118    U.    S.    520,   30    L.    Ed.    156. 

13.  Walker  v.  Transportation  Co.,  3 
Wall.  150,  153,  18  L.  Ed.  172.     See  Craig  v. 


Continental    Ins.    Co.,    141   U.    S.    638,   646, 
35    L.    Ed.   886. 

14.  In  re  Morrison,  147  U.  S.  14  34  37 
L.  Ed.  60. 

15.  In  re  Morrison,  147  U.  S.  14,  34,  37 
L.  Ed.  60;  Oregon  R.,  etc.,  Co.  v.  Balfour, 
179  U.  S.  55,  56,  45  L.  Ed.  82. 

16.  Oregon  R.,  etc.,  Co.  v.  Balfour,  179 
U.  S.  55,  45  L.  Ed.  82.  See  post,  "Juris- 
diction, Venue  and  Courts,"  IX,  D  1 
k,   (3). 

17.  Providence,  etc..  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
1038;  Oregon  R.,  etc.,  Co.  v.  Balfour,  179 
U.    S.    55,    57,    45    L.    Ed.    82. 

The  power  of  the  supreme  court  to  pre- 
scribe rules  regulating  proceedings  under 
the  act  of  1851,  was  first  recognized  in  the 
case  of  Norwich  Co.  v.  Wright,  13  Wall. 
104,  20  L.  Ed.  585,  at  December  term,  1871, 
and  has  been  reafifirmed  in  many  subse- 
quent cases,  to  wit:  The  Benefactor,  103 
U.  S.  239,  26  L.  Ed.  351;  The  Scotland, 
105  U.  S.  24,  26  L.  Ed.  1001;  Providence, 
etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578,  27  L.  Ed.  1038;  Butler  v.  Bos- 
ton, etc..  Steamship  Co.,  130  U.  S.  527,  32 
L.  Ed.  1017;  and  In  re  Morrison,  147  U.  S. 
14,  34,  37  L.  Ed.  60;  Oregon  R.,  etc.,  Co.  v. 
Balfour,  179  U.  S.  55,  56,  45  L.  Ed.  82. 

These   rules   will  be   found  at  the   com- 
mencement   of    13    Wall.,   pages   xii,    xiii. 
Rules  of   Practice  in   .Admiralty. 

"In  promulgating  the  rules  referred  to, 
this  court  expressed  its  deliberate  judg- 
ment as  to  the  proper  mode  of  proceeding 
on  the  part  of  shii)()wners  for  the  purpose 
of  having  their  rights  under  the  act  de- 
clared and  settled  by  the  definitive  decree 
of  a  competent  court,  which  should  be 
binding  on  all  parties  interested,  and  pro- 
tect the  shipowners  from  being  harassed  by 
litigation  in  other  tribunals."  Providence, 
etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578,  27  L.  Ed.  1038;  Oregon  R.,  etc., 
Co.  V.  Balfour,  179  U.  S.  55,  56,  45  L. 
Ed.  82. 
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courts,  as  courts  of  admiralty,  to  supplement  them  by  additional  rules  of 
their  own.^^ 

Rules  Extend  to  Circuit  Courts  on  Appeal. — The  supreme  court  has  an- 
nounced a  general  rule,  extending  to  the  circuit  courts  on  appeal  the  regulations 
which  have  heretofore  been  adopted  for  the  district  courts  in  cases  of  proceeding 
to  obtain  the  benefit  of  a  limited  liability  under  the  act.^^ 

Do  Not  Preclude  Other  Remedy. — The  admiralty  rules  were  not  intended 
to  prevent  an  owner  from  availing  himself  of  any  other  remedy  or  process 
which  the  law  itself  entitles  him  to  adopt,  but  to  aid  him  in  bringing  into  con- 
course those  having  claims  against  him  arising  from  acts  of  the  master  or  crew.^'' 

(3)  Jurisdiction,  Venue  and  Courts. — The  courts  of  admiralty  jurisdiction 
have  power  to  enforce  the  limited  liability  act.21 

District  Court.— The  proper  district  court,  designated  by  the  rules  of  the 
supreme  court  or  otherwise  indicated  by  circumstances,  has  full  jurisdiction  and 
plenary  power  as  a  court  of  admiralty  to  entertain  and  carry  on  all  proper  pro- 
ceedings for  the  due  execution  of  the  law,  in  all  its  parts. -2 

The  circuit  courts  of  the  United  States  have  no  jurisdiction  of  such  cases. ^3 

The   state   courts   have  not  the  requisite  jurisdiction.^-* 

Divestiture  of  Jurisdiction. — The  filing  of  the  libel  and  petition  of  the 
owner  of  the  vessel  at  fault  in  a  collision  with  the  offer  to  give  a  stipulation, 
conferred   jurisdiction   upon   the   court,   and   no   subsequent   irregularity   in   pro- 


18.  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  593,  27  L.  Ed. 
1038;  Oregon  R.,  etc.,  Co.  v.  Balfour,  179 
U.  S.  55,  56,  45  L.  Ed.  82. 

19.  The  Benefactor,  103  U.  S.  239,  249, 
2\S  L.  Ed.  351. 

20.  Ex  parte  Slayton,  105  U.  S-  451,  452, 
26  L-  Ed.  1066;  The  Scotland,  105  U.  S.  24, 
26  L.  Ed.  1001. 

21.  In  re  Morrison,  147  U.  S.  14,  34,  37 
L.  Ed.  60;  Norwich  Co.  v.  Wright,  13 
Wall.  104,  20  L.  Ed.  585;  The  Benefactor, 
103  U.  S.  239,  26  L.  Ed.  351;  Providence, 
etc..  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578,  27  L.  Ed.  1038;  The  City  of  Nor- 
v.ich.  159  U.  S.  468,  50G,  30  L.  Ed.  134; 
The  Scotland,  118  U.  S.  507,  30  L-  Ed.  153; 
Butler  V.  Boston,  etc..  Steamship  Co.,  130 
U.  S.  527,  32  L.  Ed.  1017;  Oregon  R.,  etc., 
Co.  V.  Balfour,  179  U.  S.  55,  45  L-  Ed.  82. 

22.  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578.  27  L.  Ed. 
1038;  Oregon  R.,  etc.,  Co.  v.  Balfour,  179 
U.  S.  55,  56,  45  L-  Ed.  82.  See,  to  the  same 
effect,  Norwich  Co.  v.  Wright,  13  Wall. 
104.   123,   20    L.    Ed.    585. 

"The  jurisdiction  to  limit  the  liability  of 
shipowners  was  conferred  upon  the  dis- 
trict courts  by  the  act  of  congress  of 
March  3,  1851,  9  Stat.  635,  c.  43,  carried 
forward  into  §§  4282  to  4229  to  the  Re- 
vised Statutes.''  Oregon  R.,  etc.,  Co.  v. 
Balfour,    179   U.    S.    55,   45    L-    Ed.    82. 

Venue. — The  district  court  of  the  dis- 
trict in  which  the  vessel  is  libelled  or 
found,  or  in  which  the  owners  are  sued, 
was  designated  as  the  proper  court  in 
which  to  institute  the  proceedings  for  ob- 
taining a  decree  of  limited  liabilitv.  When 
cases  arise  in  which  the  vessel  and  freight 
have  been  totally  lost,  and  no  district 
court  has,  or  can  have,  possession  of  any 
fund  to  distribute,  resort  may  probably  be 
had  with  propriety  to  the  district  court  of 


the  district  in  which  the  owners  reside,  or 
where  the  vessel  perished.  Providence, 
etc..  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578,  589,  27  L.  Ed.   1038. 

In  Providence,  etc..  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed. 
1038,  the  petition  for  limitation  was  filed  in 
the  district  court  of  the  district  where  the 
file  occurred  and  where  the  remnants  of 
the  vessel  remained.  Ex  parte  Phenix  Ins. 
Co.,  118  U.  S.  610,  624,  30  L.   Ed.  274. 

In  The  Benefactor,  l03  U.  S.  239,  26  L. 
Ed.  351,  the  cause  of  damage  was  a  col- 
lision on  the  high  seas,  and  the  petition 
for  limitation  was  filed  in  the  same  dis- 
trict court  in  which  the  offending  vessel 
was  libelled.  Tn  The  Scotland,  105  U.  S. 
24,  25,  26  L.  Ed.  1001,  and  The  Scotland, 
118  U.  S.  507,  30  L.  Ed.  153,  there  was  a 
like  course  of  action,  and  the  limitation 
was  claimed  by  an  answer  to  a  libel  in 
personam  in  a  district  court.  Ex  parte 
Phenix  Ins.  Co.,  118  U.  S.  610,  624,  30  L. 
Ed.   274. 

In  Ex  parte  Slayton.  105  U.  S.  451,  26 
L.  Ed.  1066,  it  was  held  that  juris- 
diction accrued  to  the  district  court 
of  the  district  comprising  the  port 
to  which  the  vessel  was  bound,  al- 
though she  had  been  sunk  in  the  lake  and 
only  a  few  fragments  were  washed  ashore, 
the  proceeds  of  which,  however,  amount- 
ing to  a  trifling  sum,  were  deposited  in 
the  court.  Providence,  etc..  Steamship  Co. 
7'.  Hill  Mfg.  Co.,  109  U.  S.  578,  598,  27  L. 
Ed.  1038. 

23.  Norwich  Co.  v.  Wright,  13  Wall. 
104,  123,  20  L-  Ed.  585;  Providence,  etc., 
Steamship  Co.  v.  Hill   Mfg.   Co.,  109  U.  S. 

•  578,    598,   27   L-    Ed.    1038. 

24.  Norwich  Co.  v.  Wright,  13  Wall.  104, 
123,  20  L.  Ed.  585;  Providence,  etc.,  Steam- 
ship Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578, 
589,   27   L.   Ed.    10:8. 
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cedure  could  take  away  such  jurisdiction. ^^ 

-  (4)  Modes  in  Which  Limited  Liability  May  Be  Claimed. — Limited  liability 
may  be  claimed,  first,  merely  by  the  way  of  defense  to  an  action  ;2e  or,  second, 
by  surrendering  the  ship  or  paying  her  value  into  court.  The  latter  method  is 
only  necessary  when  the  shipowner  desires  to  bring  all  the  creditors  claiming 
damage  into  concourse   for  distribution. ^^ 

(5)  Consolidation  of  Suits. — See  the  title  Collision,  vol.  3,  p.  941. 

The  act  of  congress  of  July  22,  1813,  c.  14,  Rev.  Stat.,  §  921,  authorizing  the 
consolidation  of  certain  causes  "when  it  appears  reasonable  to  do  so,"  applies  to 
proceedings  under  the  limited  liability  act.^^ 

(6)  Time  of  Taking  P;  occcdings. — Proceedings  for  a  limitation  of  liability 
must  be  taken  within  a  reasonable  time.^'^ 

Before  Suit. — The  owner  of  a  vessel  may,  before  he  is  sued,  institute  ap- 
propriate proceedings  in  a  court  of  competent  jurisdiction,  to  obtain  a  limited 
liability,  without  waiting  for  suit  to  be  begun  against  him  or  his  vessel  for  the 
loss  out  of  which  liability  arises. ^'^ 

After  Trial  of  the  Merits. — A  shipowner  may  claim  the  benefit  of  a  limited 
liability  after  a  trial  of  the  cause  of  collision.si 

(7)  Necessity  for  Ascertaining  Co-Existing  Claims — (a)  ///  GeneraL—Tht 
shipowner  must  either  admit  the  claims  for  damage  which  he  sets  up,  against 
libelants  or  must  ask  the  court  to  have  them  adjudicated.  It  is.  at  least^  neces- 
sary that  proceedings  should  be  instituted  for  ascertaining  the  coexisting  claims 
which  are  to  antagonize  and  operate  as  a  means  of  reducing  the  claim  of  the 
Iibelants.32 

(b)  Contesting  All  Liability. — The  fifty-sixth  admiralty  rule  declares  that 
in  proceedings  to  obtain  a  decree  for  a  limited  liability,  the  owners  may  contest 
all  liability  on  their  part  or  that  of  their  vessel,  as  well  as  claim  a  limitation  of 
liability  under  the  statute;  provided,  that  in  their  libel  or  petition  thev  shall 
state  the  facts  and  circumstances  by  reason  of  which  exemption   from  liability 


25.  In  re  ?iIorrison,  147  U.  S-  14,  34,  37 
L.  Ed.  60. 

26.  The  Great  Western,  118  U.  S.  520, 
30  L.  Ed.  156;  Providence,  etc.,  Steamship 
Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578,  27  L- 
Ed.  1038. 

Shipowners  may  avail  themseh'es  of 
the  defense  of  limited  responsibility  by 
answer  of  plea.  The  Scotland,  105  U.  S. 
24,  26  L.  Ed.  1001.  See,  also,  Ex  parte 
Phenix  Ins.  Co.,  118  U.  S.  610,  624,  30  L. 
Ed.  274;  The  Scotland,  118  U.  S.  507,  30 
L.   Ed.   153. 

It  is  not  necessary  that  shipowners 
should  surrender  and  transfer  the  ship  in 
order  to  claim  the  benefit  of  the  law. 
That  is  only  one  mode  of  relief.  They 
may  plead  their  immunity,  and,  if  found 
in,  or  confessing,  fault,  may  abide  a  cle- 
cree  against  them  for  the  value  of  ship 
and  freight  as  found  by  the  proofs.  The 
Scotland,   105   U.   S.   24,  26   L.   Ed.   1001. 

Ship  lost. — Shipowners  can  avail  them- 
selves of  those  benefits,  by  way  of  defense 
alone,  where  both  ship  and  freight  are 
totally  lost,  so  that  the  owners  are  re- 
lieved from  all  liability  whatever.  Provi- 
dence, etc..  Steamship  Co.  v.  Hill  Mfg. 
Co.,  109  U.  S.  578,  595,  27  L-  Ed.  1038. 
See  ante,  "Loss  of  Ship,"  IX,  D,  1,  i,  (7). 

27.  The  Great  Western,  118  U.  ?  520, 
30  L-  Ed.  156.  See,  also,  Norwich  Co.  v. 
Wright,  13  Wall.  104,  125,  20  L.  Ed.  585; 
Providence,    etc.,    Steamship    Co.    v.    Hill 


Mfg.    Co.,    109    U.    S.    578,    591,    27    L    Ed. 

28.  The  North  Star,  106  U.  S.  17,  27,  27 
L.    Ed.   91. 

29.  The  Benefactor,  103  U.  S.  239  245 
26    L.    Ed.    351. 

In  a  particular  case  relief  should  not 
be  granted  except  upon  condition  of  com- 
pensating the  other  party  for  any  costs 
and  expenses  he  may  have  incurred  by 
reason  of  the  delay  in  claiming  the  benefit 
of  the  law.  The  Benefactor,  103  U  S 
239,  245,  26  L  Ed.  351. 

The  doctrine  of  laches,  as  applied  in 
admiralty  courts,  would  be  properly  ap- 
plicable to  such  a  case.  The  Benefactor. 
103   U.   S.  239,   245,   26   L.    Ed.   351. 

But  the  omission  to  take  the  benefit  of 
the  law  in  reference  to  a  particular  party 
oueht  not  to  preclude  the  owners  of  a 
ship  from  claiming  its  benefit  as  against 
other  parties  suffering  loss  by  the  same 
collision.  The  Benefactor,  103  U.  S  239 
245,  26  L  Ed.  351. 

30.  Ex  parte  Slayton,  105  U.  S.  451,  26 
L.  Ed.  1066;  Ex  parte  Phenix  Ins.  Co., 
118  U.   S.  610,  624,  30  L.  Ed.  274. 

So  held  notwithstanding  admiraltv  rules 
Nos.  54,  55.  56,  and  57.  Ex  parte  Slayton, 
105  U.   S.  451,  26   L   Ed.   1066. 

31.  The  Benefactor,  103  U.  S.  239,  26  L 
Ed.  351. 

32.  Norwich  Co.  7:  Wright,  13  Wall. 
104,  124,  20  L.  Ed.  585. 
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is  claimed.^-^ 

(8)  Effect  of  Proceedings — (a)  Superseding  Actions  in  Other  Courts — 
(aa)  In  General. — Proceedings  in  the  district  court  of  the  United  States  to 
limit  the  liabihty  of  shipowners  for  loss  or  damage  supersede  all  other  actions 
and  suits  for  the  same  loss  or  damage  in  the  state  or  federal  courts,  upon  the 
matter  being  properly  pleaded  therein.-'^ 

bb.  Duty  of  Other  Courts  to  Suspend  Proceedings. — Proceedings  under  the 
act  having  been  duly  instituted,  the  court  acquired  full  jurisdiction  of  the 
subject  matter;  and  having  taken  such  jurisdiction,  and  procured  control  of 
the  vessel  and  freight  (or  their  value),  constituting  the  fund  to  be  distributed 
and  issued  its  monition  to  all  parties  to  appear  and  present  their  claims,  it  became 
the  duty  of  all  other  courts  before  which  any  of  such  claims  were  prosecuted, 
upon  being  properly  certified  of  the  proceedings,  to  suspend  further  action  upon 
said  claims.-^-' 

oc  Staying  or  Restmining  Proceedings  in  Other  Courts. — \\'here  a  petition 
seeking  a  limitation  of  the  owners'  liability  to  the  value  of  the  ship  and  freight 
is  filed,  the  libelants  and  intervenors  should  be  restrained,  by  order  of  the 
court,  from  collecting  or  attempting  to  collect  or  enforce  their  respective  decrees^ 
whether  obtained  in  that  court  or  in  the  court  of  appeal,  in  any  other  manner 
than  by  the  pro  rata  distribution  of  the  fund  standing  by  stipulation  in  place 
of  the  ship  and  freight/'^ ^ 

(b)  Bar  to  Subsequent  Suit. — Where  limited  liability  proceedings  are  prop- 
erly instituted  by  shipowner  and  monitions  issued  and  published,  it  is  then 
the  duty  of  all  claimants  to  appear  in  such  cause,  and  to  contest  there  the  ques- 
tion whether,  in  the  particular  case,  the  owners  were  or  were  not  entitled  to  the 
benefit  of  the  law.^'^ 

c.  Application  of  Doctrine  of  Res  Adjudicata. — A  second  trial  on  the  merits, 
between  the  same  parties,  is  not  contemplated  by  the  rule.^^ 

(d)  Effect  on  Course  of  Appeal. — Nor,  in  such  case,  can  the  proceedings  for  a 
limitation  of  liability  prevent  the  due  course  of  appeal  in  the  primary  cause  of 
collisions ;  though,  by  the  exercise  of  the  court's  authority,  they  may  prevent 
the  parties  from  attempting,  by  execution  or  other  process,  to  collect  any  moneys 
recovered  by  them  beyond  the  amount  awarded  in  the  said  proceedings.^^ 

(9)  Allegation  That  Ozvner  Personally  in  Fault. — Allegations  that  the  owners 
themselves  were  in  fault  cannot  affect  the  jurisdiction  of  the  court  to  entertain 
a  cause  of  limited  liabihty,  for  that  is  one  of  the  principal  issues  to  be  tried  in 
such  a  cause.^*^ 

(10)  Appraisement. — Although  some  prior  notice  of  the  holding  of  the  ap- 
praisement might  very  well  have  been  served  upon  a  person  even  if  he  was  out 

33.  The  Benefactor,  103  U.  S.  239,  242,  ceedings  begun  in  a  state  court  before  the 
26   L    Ed.  351.  filing  of  a  libel  to  obtain  the  benefit  of  the 

34.  Providence,  etc.,  Steamship  Co.  v.  limited  liability  act,  Rev.  Stat.,  §§  4283- 
Hill  Mfg.  Co.,  109  U.  S.  578,  27  L.  Ed.  4-5,  when  it  appears  that  both  courts  be- 
1038-  Butler  v.  Boston,  etc.,  Steamship  ow  decided  against  the  petitioner  s  right 
Co     130  U    S    527    552    32  L.   Ed.  1017.  to    the    benefit    of    the    act,    and    that    no 

■'     "         ■     ■                 '                Vi'      p  cause   for   granting  the   petition  is   shown 

35.  Providence,  etc.,  bteamship  L-O.  v.  except  the  expense  consequent  upon  trials 
Hill  Mfg.  Co.,  109  U.  b.  578,  599,  27  U  j^  ^^^  g^^^^  ^.^^^^^  pending  the  appeal. 
Ed.    1038.  The   Mamie,  110  U.  S.  742,  28  L-   Ed.  313. 

36.  The  Benefactor,  103  U.  S.  239,  245,  37^  Butler  v.  Boston,  etc..  Steamship 
2r.  L.  Ed.  351.  See  Providence,  etc..  Steam-  ^o.,  130  U.  S.  527,  552,  32  L-  Ed.  1017. 
ship  Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  578,  in  such  case  such  proceedings  are  a 
599,  27  L.  Ed.  1038;  Butler  v.  Boston,  etc.,  i,ar  to  an  action  for  personal  injuries  re- 
Steamship  Co.,  130  U.  S.  527,  552,  32  L.  suiting  from  stranding  and  sinking  of  the 
Ed.   1017.  vessel.      Butler  v.    Boston,  etc.,   Steamship 

Proceedings   In   state   court— Injunction.  Co.,  130  U.  S-  527,  549,  32  L.  Ed.  1017. 

—See    Providence,    etc..    Steamship    Co.   v.  38.  The    Benefactor,   103   U.   S.   239,   243, 

Hill    Mfg.    Co.,    109    U.    S.    578,   599,   600,   27  26    L.    Ed.   351. 

L.   Ed.   1038;   Moran  v.  Struges,   154   U.   S.  39.  The   Benefactor,   103   U.   S.   239.   243, 

256,  270,  38  L-  Ed.  981.  26  L.  Ed.  351.                                        c.           1  • 

The    federal    supreme    court    will    refuse  40.  Butler    v.     Boston,     etc.,     bteamship 

an  application   for  i.. junction  to  stay  pro-  Co.,  130  U-  S.  527,  552,  32  L-  Ed.  1017. 
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of  the  jurisdiction  of  the  court,  named  in  the  hbel  and  petition  as  a  respondent, 
yet  the  appraisement  ex  parte  was  not  void,  because  Rule  54  does  not  require 
prior  notice  of  the  appraisement  to  be  given  to  any  one,  and  only  requires  a  moni- 
tion to  be  issued  after  a  stipulation  has  been  given  or  a  transfer  has  been  made 
to  a  trustee.'*  1 

(11)  Pozver  of  Court  to  Shape  Course  of  Proceedings  and  Correct  Errors. — ■ 
See  note.^- 

(12)  Pleading. — It  is  at  least  questionable  whether  the  benefit  of  the  statute 
can  be  accorded  to  any  shipowner  or  owners,  in  the  absence  of  any  claim  therefor 
in  the  pleadings.**^ 

(13)  Evidence. — "If  suit  against  the  vessel  or  the  owners  has  been  commenced 
and  evidence  has  been  taken,  though  no  trial  had,  it  will  be  in  the  discretion  of 
the  court  to  require  that  such  evidence  shall  be  received  and  used  in  the  limita- 
tion proceedings.  The  flexibility  of  admiralty  proceedings  will  enable  the  court, 
in  most  cases,  so  to  shape  their  course  as  to  attain  justice  between  the  parties."-** 

(14)  Decree. — Decrees  of  a  district  court  in  limited  liability  proceedings  in 
cases  subject  to  its  jurisdiction  are  valid  and  binding  in  all  courts  and  places.*^ 

If  the  owners  plead  the  statute,  a  decree  may  be  made  requiring  them 
to  pay  into  court  the  limited  amount  for  which  they  are  liable,  and  distributing 
said  amount  pro  rata  amongst  the  parties  claiming  damages.  Such  a  proceed- 
ing in  a  court  of  admiralty  would  be  an  "appropriate  proceeding"  under  the 
statute.*  *5 

(15)  Apportionment  of  Proceeds. — The  amount  recovered,  whether  before  the 
limitation  proceedings  are  commenced,  or  afterwards,  and  whether  in  the  court 
of  first  instance,  or  an  appellate  court,  will  stand  as  the  recoverer's  basis  for 
pro  rata  division  when  the  condemned  fund  is  distributed.  In  all  other  respects 
the  proceedings  for  obtaining  a  limitation  of  liability  may  proceed  in  ordinary 
course.*"^ 


41.  In  re  Morrison,  147  U.  S.  14,  34,  37 
L.  Ed.  60. 

The  making  of  the  appraisement  ex 
parte,  and  the  taking  of  the  stipulation 
thereupon,  were,  at  most,  an  irregularity 
which  the  district  court  could  correct. 
The  Benefactor,  103  U.  S.  239,  247,  26  L. 
Ed.  351.  The  stipulation  stands  in  the 
place  of  the  vessel  and  her  freight,  leav- 
ing to  the  court  its  usual  power  to  act,  on 
proper  application,  in  respect  to  giving  a 
new  or  further  stipulation.  In  re  Morri- 
son, 147  U.  S.  14,  34,  37  L.  Ed.  60;  The 
Wanata,  95  U.  S.  600,  611,  24  L.  Ed.  461; 
United  States  v.  Ames,  99  U.  S.  35,  36,  25 
L.  Ed.  295;  City  of  Norwich,  118  U.  S.  468, 
489,  30   L.   Ed.   134. 

42.  See  ante,  "Abandonment  to  Under- 
writers," IX,  D,  1,  i,  (8);  "Appraisement," 
IX,  D,  1,  k,  (10);  post,  "Evidence,"  IX, 
D,  1,  k,  (13). 

43.  The  North  Star,  106  U.  S.  17,  29, 
27   L.   Ed.   91. 

44.  The  Benefactor,  103  U.  S.  239,  244, 
26    L.    Ed.    351. 

45.  Providence,  etc.,  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  578,  599,  27  L. 
Ed.  1038.  See  ante,  "Forms  and  Rules  of 
Procedure,"   IX,   D,    1,   k,    (2). 

46.  The  Scotland,  105  U.  S.  24,  26  L.  Ed. 
1001. 

47.  The  Benefactor,  103  U.  S.  239,  244, 
26  L.  Ed.  351;  The  City  of  Norwich,  118  U. 
S.    468,   487,   30    L.    Ed.    134. 

If  a  collision  happens  between  two  ves- 
sels  at   sea,   and   one    of   them   is   in    fault 


without  the  privity  or  knowledge  of  her 
owners,  and  the  amount  of  their  interest 
in  the  vessel  and  her  freight  then  pending 
is  paid  into  court,  it  will,  if  insufficient  to 
pay  all  the  damages  caused,  be  appor- 
tioned pro  rata  amongst  the  owners  of 
the  injured  vessel  and  of  the  cargos  of 
both  vessels  in  proportion  to  their  respec- 
tive losses.  Norwich  Co.  v.  Wright,  13 
Wall.    104,    20    L.    Ed.    585. 

Under  the  limited  liability  act,  U.  S. 
Stat.,  §§  4282,  4285,  a  shipowner  who  re- 
tains the  sum  of  the  damages  which  have 
been  awarded  him  for  the  loss  of  his 
ship  and  freight  by  collision  with  another 
vessel  which  was  in  fault,  has  not  surren- 
dered "the  amount  or  value"  of  his  interest 
in  the  ship;  he  has  not  given  up  "the  whole 
value  of  the  vessel,  he  has  not  transferred 
his  interest  in  such  vessel  and  freight." 
It  follows,  therefore,  that  the  shipowner 
to  the  extent  of  the  damage  paid  him  on 
account  of  the  collision,  is  liable  to  the 
creditors  of  the  ship,  and  that  the  cargo 
owners  can  recover  by  an  action  in  per- 
sonam against  the  shipowner  the  due  aver- 
age proportion  of  the  expenses  at  the  port 
of  refuge  incurred  for  the  benefit  of  the 
ship  and  freight.  O'Brien  t'.  Miller,  168 
U.   S.   287.  302,  306,  307,  42   L.   Ed.   469. 

Where  cargo  shipped  under  bill  of  lad- 
ing exempting  the  carrier  from  damage  by 
collision,  was  damaged  by  or  a  result  of 
a  collision  with  another  vess-ol  which  was 
greatly  in  fault,  and  the  owner  of  each 
vessel  filed  a  petition  paying  for  a  limita- 
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2.  Harter  Act — a.  In  General. — The  Harter  act  relieves  carriers  by  water 
of  some  of  the  harsher  rules  of  obligation  in  force  before  its  passage.^s 

b.  Construction  and  Application. — Prospective  Not  Retrospective. — A'l 
bills  of  lading  issued  since  the  passage  of  the  Harter  act  are  governed  by  its 
express  provisions  ;^^  but  contracts  made  before  the  passage  of  the  act  are  un- 
affected by  its  provisions.^*' 

Which  Section  Governs  Determined  from  Acts  Causing  Loss.— A  case 
may  occur  which,  in  dift'ercnt  aspects,  falls  within  both  §§  1  and  3  of  the  Harter 
act,  and  if  this  be  true,  the  cjuestion  which  section  is  to  govern  must  be  deter- 
mined by  the  primary  nature  and  object  of  the  acts  which  cause  the  loss.^^ 

Section  three  must  be  read  with  section  two  to  effectuate  the  purpose 
of  the  act.^2 

c.  Exceptions  Limiting  Liability  of  Carrier. — A  claimant  who  sets  up  the 
Harter  act  and  relies  upon  it,  must  take  the  burdens  with  the  benefits,  and  no 
discussion  of  the  terms  of  the  bills  of  lading,  if  they  might  lead  to  a  greater 
limitation  of  hability,  is  necessary."'^  The  Harter  act  in  all  cases  coming  within 
its  provisions,  overrides  and  nullifies  any  such  stipulations  in  a  bill  of  lading.^-* 
Stipulations  exonerating  the  carrier  from  all  responsibility  for  goods  exceeding 
a  specified  value  ■,^^  stipulations  seeking  to  relieve  the  carrier  from  the  initial 
duty  of  furnishing  a  seaworthy  vessel,  or  restricting  liability  for  the  construc- 
tion, repair  and  outfit  of  the  vessel  ;3*'   for  neglect  in  loading  or  stowing,   and 


tion  of  its  liability  for  damages  growing 
out  of  the  collision,  the  underwriter  of 
the  cargo  and  the  owners  of  the  vessels 
not  at  fault  can  only  recover  of  the  own- 
ers of  the  vessel  not  at  fault  pro  rata  to 
the  extent  of  the  bond  filed  by  the  owners 
of  the  latter  vessel  in  their  limitation  pro- 
ceedings. The  fact  that  the  underwriters 
of  the  cargo  are  compelled  to  bear  a  por- 
tion of  their  own  loss  is  the  result  of  the 
limitation  of  liability  act,  the  value  of  the 
vessel  at  fault  not  being  sufficient  to  pay 
the  entire  damage  sustained.  "Collision" 
was  an  exception  in  all  the  bills  of  lading 
and  as  the  damage  was  occasioned  by  col- 
lision and  within  the  exception,  it  rested 
upon  the  underwriter  to  defeat  the  opera- 
tion of  the  exception  by  proof  of  such 
negligence  on  the  part  of  the  vessel  carry- 
ing such  cargo  as  would  justify  a  decree 
against  her  if  sued  alone.  The  Victory, 
168   U.    S.    410,   423,   42   L.    Ed.    519. 

48.  The  Southwark,  191  U.  S.  1,  16,  48  L- 
Ed.  65. 

The  whole  object  of  the  Harper  act 
was  to  modify  the  relations  previously  ex- 
isting between  the  vessel  and  her  cargo. 
This  is  apparent  not  only  from  the  title 
of  the  act  but  from  its  general  tenor  and 
provisions.  The  Chattahoochee,  173  U.  S- 
540,  554,  43  L-  Ed.  801;  The  Delaware, 
161   U.   S.   459,   40   E.   Ed.   771. 

Plain  purposes.— See  The  Irrawaddy, 
171  U.  S.  187,  192,  43  L-  Ed.  130;  The 
Southwark,  191  U.   S-  1,  7,  48  L.  Ed.  65. 

49.  Knott  V.  Botany  Mills,  179  U.  S. 
69,  72,  45  L.  Ed.  90;  The  Southwark,  191 
U.  S.  1,  6,  48  L.  Ed.  65. 

50.  Compania  La  Flecha  v.  Brauer 
168  U    S.   104.  117,  42  L.  Ed.  398. 

51.  The  Germanic,  196  U.  S.  589,  598, 
49   L.   Ed.  610. 

52.  The  Southwark,  191  U.  S.  1,  7,  48 
L    Ed.  65.  ^ 

53.  Knott  V.  Botany  Mills,  179  U.  S.  69, 


45  L.  Ed.  90;  The  Kensington,  183  U.  S. 
263,  269,  46  L.  Ed.  190;  The  Germanic, 
196  U.  S.  589,  598,  49  L.  Ed.  610. 

As  the  law  stood  before  the  passage  of 
the  Harter  act,  the  owner  could  not  con- 
tract against  his  liability  and  that  of  his 
vessel  for  loss  occasioned  by  negligence 
or  fault  in  the  officers  and  crew.  Con- 
gress thought  fit  to  remove  the  disadvan- 
tage, not  by  declaring  that  it  should  be 
competent  for  the  owners  of  vessels  to 
exempt  themselves  from  liability  for  the 
faults  of  the  master  and  crew  by  stipula- 
tions to  that  effect  contained  in  bills  of 
lading,  but  by  enacting  that,  if  the  owners 
exercised  due  diligence  in  making  their 
ships  seaworthy  and  in  duly  manning  and 
equipping  them,  there  should  be  no  liabil- 
ity for  the  navigation  and  management  of 
the  ships,  however  faulty.  The  Irrawaddy, 
171  U.  S.  187,  193,  43  L-  Ed.  130.  See, 
also.  The  Delaware,  161  U.  S.  459,  40  L. 
Ed.  771;  The  Southwark,  191  U.  S.  1,  6,  48 
L.  Ed.  65. 

In  determining  the  effect  of  this  stat- 
ute in  restricting  the  operation  of  general 
and  well-settled  principles,  the  proper 
course  is  to  treat  those  principles  as  still 
existing,  and  to  limit  the  relief  from  their 
operation  afforded  by  the  statute  to  that 
called  for  by  the  .language  itself  of  the 
statute.  The  Irrawaddy,  171  U.  S.  187, 
195,  43  L.  Ed.  130. 

54.  Knott  V.  Botany  ]\Iills,  179  U.  S.  69, 
45  L.  Ed.  90;  Calderon  v.  Atlas  Steamship 
Co.,  170  U.  S.  272,  42  L.  Ed.  1033;  The 
Southwark,  191  U.  S.  1.  16,  48  L.  Ed.  65; 
The  Kensington,  183  U.  S.  263,  269,  46  L. 
Ed.  190.  .       _ 

55.  Calderon  v.  Atlas  Steamship  Co., 
170  U  S.  272,  279,  42  L-  Ed.  1033;  Chicago, 
etc.,  R.  Co.  V.  Solan,  169  U.  S.  133,  42  L. 
Ed.  688. 

56  The  Southwark,  191  U.  S.  1,  16,  48  L. 
Ed.  65;  The  Kensington.  183  U.  S.  263,  269. 
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the  care  and  delivery  of  the  cargo ;^'  and  for  faidts  of  commission  or  omission 
on  the  part  of  his  servants,^^  ^re  within  the  prohibition  of  the  first  and  second 
sections  of  the  Harter  act  and  void. 

d.  Losses  for  Which  Carriers  Liable. — The  carrier  is  hable  under  the  first 
section  of  the  Harter  act  from  loss  or  damage  arising  from  neghgence,  fault 
or  failure  in  proper  loading,  stowage,  custody,  care  or  proper  delivery  of  cargo. ^'^ 

e.  Limitation  of  Liability  for  Latent  Defects,  Negligent  Navigation,  Dangers 
of  Sea,  etc. —  (1)  Seaworthiness  as  Condition  Precedent. — The  relief  afforded 
by  the  Harter  act,  to  the  owner  of  a  vessel,  is  conditional  or  depends  upon  the 
exercise  of  due  diligence  upon  his  part  in  discharging  the  primary  duty  of  pro- 
viding a  seaworthy  vessel.  It  is  incumbent  upon  the  shipowner  to  furnish  a 
seaw^orthy  vessel  at  the  commencement  of  the  voyage  or  use  due  diligence  to 
make  her  so.*^*'  Even  if  the  loss  occurred  through  fault  or  error  in  management, 
the  exemption  cannot  be  availed  of  unless  the  vessel  was  seaworthy  when  she 
sailed,  or  due  diligence  to  make  her  so  had  been  exercised, ^^  and  it  is  for  the 
owner  to  establish  the  existence  of  one  or  the  other  of  these  conditions.'^^  f  }^g 
immunity  afforded  by  the  Harter  act  by  reason  of  the  third  section  cannot  be 
had  upon  a  presumption  of  law  that  the  vessel  was  seaworthy  at  the  beginning 
of  the  voyage. ""^s  fhis  is  the  rule  in  all  cases  and  is  not  limited  to  cases  of  con- 
flicting proof. *^* 


46    L.    Ed.    190;   The    Delaware,   161    U.    S. 
459,   471,   40    L.    Ed.    771. 

Under  the  Harter  act  the  owner  may, 
when  he  has  used  due  diligence  to  furnish 
a  seaworthy  ship,  contract  against  the  ob- 
ligation of  seaworthiness.  The  Carib 
Prince,  170  U.  S.  655,  42  L.  Ed.  1181.  See 
post,  "Limitation  of  Liability  for  Latent 
Defects,"  IX,  D,  2,  e. 

57.  The  Southwark,  191  U.  S.  1,  16,  48  L. 
Ed.  65;  The  Kensington,  183  U.  S.  263, 
269,  46  L.  Ed.  190;  The  Delaware,  161  U. 
S.  459,  471,  40  L.  Ed.  771. 

58.  The  Southwark,  191  U.  S.  1,  16,  48  L- 
Ed.  65;  The  Kensington,  183  U.  S.  263,  269, 
46  L.  Ed.  190. 

59.  Knott  V.  Botany  Mills,  179  U.  S-  69, 
45  L-   Ed.  90. 

Where  the  negligence  of  the  carrier  in 
failing  to  make  delivery  is  clearly  proven, 
he  is  liable  under  the  Harter  act.  Calde- 
ron  V.  Atlas  Steamship  Co.,  170  U.  S.  272, 
42   L.   Ed.   1033. 

Words  "in  case  the  goods  cannot  be 
found  for  delivery,"  in  stipulation  seeking 
to  limit  liability  construed,  see  Calderon  z'. 
Atlas  Steamship  Co.,  170  U.  S.  272,  42  L- 
Ed.  1033. 

"Loss  or  damage"  arising  from  negli- 
gence, fault  or  failure  in  proper  loading, 
stowage,  cvistody,  care  or  proper  delivery 
of  cargo  within  §  1  of  the  Harter  act.  See 
Knott  V.  Botany  Mills,  179  U.  S.  69,  45  L. 
Ed.  90;  The  Germanic,  196  U.  S.  589,  595, 
596,  49  L.  Ed.  610. 

Mere  stowage  is  an  altogether  different 
matter  from  the  management  of  the  ves- 
sel. Knott  V.  Botany  Mills,  179  U.  S.  69, 
74,  45  L.  Ed.  90;  The  Silvia,  171  U.  S.  462, 
466,  43  L.  Ed.  241. 

9,0.  The  Southwark,  191  U.  S.  1,  16,  48  L- 
Ed.  65;  International  Nav.  Co.  ?>.  Earr, 
etc.,  Mfg.  Co.,  181  U.  S.  218,  225,  45  L. 
Ed.  830;  The  Wildcroft.  201  U.  S.  378,  388, 
50  L.  Ed.  794;  The  Carib  Prince,  170  U.  S. 
655,  42  L.   Ed.   1181;  The   Silvia,  171  U.  S. 


462.  464,  43  L-  Ed.  241;  Knott  v.  Botany 
Mills,  179  U.  S.  69,  73,  45  L.  Ed.  90;  The 
Irrawaddy,  171  U.  S.   187,  43  L.  Ed.  130. 

This  rule  should  not  be  relaxed  by  ju- 
dicial interpretations  or  constructions  The 
Southwark,  191  U.  S.  1,  6,  48  L-  Ed.  65. 

61.  International   Nav.   Co.  v.  Earr    etc 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830;  The 
Southwark,  191  U.   S.   1,  12,  48  L-  Ed.   65; 
The    Wildcroft,    201    U.    S.   378,    389,    50    L. 
Ed.  794. 

"The  word  'management'  is  not  used 
without  limitation,  and  is  not,  therefore, 
applicable  in  a  general  sense  as  well  be- 
fore as  after  sailing."  International  Nav. 
Co.  T.  Earr,  etc.,  Mfg.  Co.,  181  U.  S.  218, 
226,    45    L.    Ed.    830. 

62.  In  other  words  the  burden  is  on  the 
shipowner  to  prove,  to  establish  by  testi- 
mony, that  the  vessel  was  seaworthy  at 
the  time  of  beginning  the  voyage,  or  that 
due  diligence  had  been  used  to  make  her 
so.  The  Wildcroft,  201  U.  S.  378,  386,  50 
L.  Ed.  794;  The  Southwark,  191  U.  S.  1,  13, 
4  8  L.  Ed.  65;  International  Nav.  Co.  v: 
Earr,  etc.,  Mfg.  Co.,  181  U.  S.  218,  45  L. 
Ed.  830;  The  E-  I.  Morrison,  153  U.  S.  199, 
215,  38  L.  Ed.  688. 

63.  The  Wildcroft,  201  U.  S.  378,  388,  50 
L.  Ed.  794,  saying:  "It  is  not  a  case 
v/here  there  is  either  the  necessity  or  pro- 
priety   of    resorting    to    presumptions." 

It,  therefore,  became  incumbent  upon 
the  shipowner  to  show  that  a  due  and 
proper  inspection  had  been  had  and  the 
vessel  ascertained  to  be  in  all  respects  sea- 
worthy and  fit  to  carry  the  cargo  which 
she  had  undertaken  to  transport,  or  that 
due  diliecncc  to  that  end  had  been  used. 
The  Wildcroft,  201  U.  S.  378,  386.  50  L. 
Ed.  794.  See,  also,  The  E.  T.  Morrison, 
i.-)3  TT.  S.  ion.  215.  38  L.  Ed.  688;  The 
Southwark,  191   U.  S.  1,  48  L-  Ed.  65. 

64.  The  Wildcroft.  201  U.  S.  378.  3cS8,  50 
L.  Ed.  794,  citing  and  approvincr  Interna- 
tional   Na -.    Co.  v.   Earr,  etc..  Mfg.  Co.,  181 
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What  Constitutes  Due  Diligence  or  Seaworthiness. — A  shipowner  does 
not  exercise  due  diHgence  within  the  meaning  of  the  act  by  merely  furnishing 
proper  structure  and  equipment,  for  the  diligence  required  is  diligence  to  make 
the  ship  in  all  respects  seaworthy,  and  that  means  due  diligence  on  the  part  of 
all  the  owners'  servants  in  the  use  of  the  equipment  before  the  commencement 
of  the  voyage  and  until  it  is  actually  commenced. *^"' 

(2)  Losses  for  IVJiich  Relief  Afforded. — Where  a  shijjowner  has  discharged 
the  obligation  imposed  upon  him  by  the  Ilarter  act,  neither  the  vessel  nor  the 
owner  in  charge  is  liable  for  loss  or  damage  among  other  things,  for  faults  or 
errors  in  navigation  or  in  the  management  of  the  vessel, ''''  over  which  he  has  not 
direct  control;""  for  loss  or  damage  resulting  from  latent  defects,  not  discov- 
erable by  the  utmost  care  and  diligence,  and,  in  event  that  he  has  exercised  due 
diligence,  to  make  his  vessel  seaworthy  f^  or  for  loss  from  inherent  defect, 
quality  or  vice  of  the  thing  carried. *''* 

f.  Right  to  General  Average  Contribution. — The  Harter  act  does  not  allow 
the  owner  to  share  in  the  benefits  of  a  general  average  contribution  to  meet 
losses  occasic-ned  by  faults  in  the  navigation  and  management  of  the  ship.'^*^ 

g.  Application  to  Foreign  Vessels. — It  is  settled  that  the  Harter  act  will  be 
applied  to  foreign  vessels  in  suits  brought  in  the  United  States."  ^ 

h.  Collision  Cases  Not  Affected. — The  Harter  act  has  no  application  to  a  col- 
lision between  two  vessels,  and  does  not  therefore  affect  the  liability  of  a  vessel 
to  another  with  which  it  may  come  into  collision,  notwithstanding  one  or  both  of 
such  vessels  be  laden  with  a  cargo. '^^ 

E.  Transportation — 1.  Time  of  Sailing. — Whenever  the  goods  intended 
for  transportation  are  shipped  on  board,  or  delivered  to  the  carrier  or  his  agent 
for  that  purpose,  it  is  the  duty  of  the  master,  in  the  absence  of  any  stipulation 
as  to  the  period  of  sailing,  to  commence  the  voyage  within  a  reasonable  time, 
without  delay,  and  as  soon  as  the  wind,  weather,  and  tide  will  permit."'^ 


U.  S.  218,  226,  45  L.  Ed.  830,  and  The  South- 
vvark,  191  U.  S.  1,  48  L.  Ed.  65.  But  see  The 
Chattahoochee,  173  U.  S.  540,  550,  43  L. 
Ed.  801,  in  which  it  is  said:  "By  the  third 
section  of  that  (the  Harter)  act,  the  owner 
of  a  seaworthy  vessel  (and,  in  the  absence 
of  proof  to  the  contrary,  a  vessel  will  be 
presumed  to  be  seaworthy)  is  no  longer 
responsible  to  the  cargo  for  damage  or 
loss  resulting  from  faults  or  errors  in  nav- 
igation or  management." 

65.  International  Nav.  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  45  L.  Ed.  830; 
The  Southwark,  191  U.  S.  1,  48  L.  Ed.  65. 

The  obligation  to  exercise  due  diligence 
was  not  discharged  when  the  vessel  sailed 
with  a  hole  in  her  "side.  International 
Nav.  Co.  V.  Farr,  etc.,  Mfg.  Co..  181  U.  S. 
218,  226,  45  L-   Ed.  830. 

Failure  to  properly  close  and  secure 
port  holes  in  a  vessel  before  the  com- 
mencement of  a  voyage  constitutes  unsea- 
worthiness. International  Nav.  Co.  v. 
Farr,  etc.,  Mfg.  Co.,  181  U.  S.  218,  45  L. 
Ed.  830,  explaining  The  Silvia,  171  U.  S. 
462,  43  L.  Ed.  241. 

"It  is,  of  course,  not  to  be  understood 
as  intimated  that  failure  to  close  _  port 
holes  necessarily  creates  unseaworthiness. 
That  depends  on  circumstances,  and  we 
accept  the  finding  of  the  district  court,  and 
of  the  court  of  appeals,  that  it  did  so  un- 
der the  circumstances  of  this  case."  In- 
ternational Xav.  Co.  V.  Farr,  etc.,  Mfg. 
Co.,  IPl  U.  S.  218,  226,  45  L.  Ed.  830.  See 
ante,  "Seaworthiness,"  IX,  C,  9. 


Refrigerating  apparatus.— See  The  South- 
wark. lyi  U.  S.  ],  4s  L.  Ed.  65. 

66.  The  Southwark,  191  U.  S.  1,  7,  48  L. 
Ed.  65;  The  Chattahoochee,  173  U.  S.  540, 
550,  43  L.  Ed.  801;  The  Wildcroft,  201  U. 
S.  378,  389,  50  E.  Ed.  794;  The  Irrawaddy, 
171  U.   S.  187,  192,  43  L.   Ed.   130. 

Failure  to  close  covers  of  port  holes. — 
See  The  Silvia,  171  U.  S.  462,  466,  43  L. 
Ed.  241. 

Careless  opening  of  valve. — See  The 
Wildcroft,  201  U.  S.  378,  50  L.  Ed.  794. 

67.  The  Wildcroft,  201  U.  S.  378,  389,  50 
L.  Ed.  794. 

68.  The  Irrawaddy,  171  U.  S.  187,  192,. 43 
L.  Ed.  130;  The  Southwark,  191  U.  S.  1,  12, 
48  L.  Ed.  65. 

69.  The  Southwark,  191  U.  S.  1,  7,  48  L. 
Ed.  65. 

70.  The  Irrawaddy,  171  U.  S.  187,  43  L. 
Ed.  130;  The  Chattahoochee,  173  U.  S.  540, 
554,  43  L.  Ed.  801. 

71.  The  Germanic,  196  U.  S.  589,  598,  49 
L.  Ed.  610;  The  Chattahoochee.  173  U.  S. 
540,  43  L.  Ed.  801;  Knott  v.  Botany  Mills, 
179  U.  S.  69,  74,  45  L.  Ed.  90;  The  Silvia, 
171  U.  S.  462,  465,  43  L.  Ed.  241;  The  Carib 
Prince,  170  U.  S.  655.  42  L-  Ed.  1181.  See, 
also.  The  Scotland,  105  U.  S.  24.  26  L.  Ed. 
1001. 

72.  The  Delaware,  161  U.  S.  459,  40  L. 
Ed.  771;  The  Chattahoochee,  173  U.  S.  540, 
554,  43  L.  Ed.  801;  The  Albert  Dumois,  177 
U.  S.  240,  257.  44  L.  Ed.  751. 

73.  The  Maggie  Hammond,  9  Wall.  435, 
444,  19   L.    Ed.   772;   Propeller   Niagara  v. 
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2.  Deviation  and  Delay  in  the  Voyage. — After  having  set  sail,  the  master 
must  proceed  on  the  voyage,  in  the  direct,  shortest,  and  usual  route,  to  the  port  • 
of  delivery,  without  unnecessary  deviation."'* 

Delay  in  the  Voyage. — The  carrier  is  not  responsible  for  delay  in  the 
voyage  on  account  of  boisterous  weather  or  adverse  winds,  low  tides,  or  the  like, 
unless  it  could  be  avoided  by  the  use  of  proper  precautionary  measures.'^^ 

Inability  to  Find  Storage  at  Entrepot. — See  post,  "Duty  to  Carry  Goods 
in  Vessel,"   IX,  E,  3. 

3.  Duty  to  Carry  Goods  in  Vessel — a.  In  General. — As  agent  of  the  owner 
the  master  of  a  vessel  is  bound  to  carry  the  goods  shipped  on  her  to  their  place 
of  destination  in  his  own  ship,  unless  he  is  prevented  from  so  doing  by  the  act 
of  God,  the  public  enemy,  the  act  of  the  shipper,  or  by  some  one  of  the  perils 
excepted  in  the  contract  of  shipment."*^ 

b.  Transhipment. — See  post,  "Duties  Where  \'essel  Wrecked  or  Disabled," 
IX,  E,  4.  See  the  title  Masters  of  Vessels,  vol.  8,  p.  310. 

4.  Duties  Where  Vessel  Wrecked  or  Disabled. — When  the  vessel  is 
wrecked  or  otherwise  disabled,  nothing  will  excuse  the  carrier  but  the  causes 
stipulated  in  the  bill  of  lading,  and  he  is  still  bound  by  virtue  of  his  original 
contract  to  use  his  utmost  exertions  to  transport  or  send  forward  the  goods  to 
the  port  of  delivery.'''"  Such  carriers  may  be  answerable  for  the  goods  in  case 
of  loss  or  injury,  even  though  no  actual  blame  can  be  imputed  to  them;  and 
after  the  loss  or  injury  is  established  the  burden  lies  upon  the  respondent  to 
show  that  it  was  occasioned  by  one  of  the  perils  excepted  in  the  contract  of 
shipment  or  bill  of  lading.'^^ 

P.  Termination  of  Liability — 1.  Delivery  to  Consignee. — What  con- 
stitutes a  good  delivery,  to  satisfy  the  exigency  of  a  contract  of  affreightment, 


Cordes,  21  How.  7,  24,  16  L.  Ed.  41.  See 
ante,  "Time  of  Lading  or  Sailing  in  Ab- 
sence of  Stipulation,"  IX,  A,  4,  i. 

74.  Propeller  Niagara  v.  Cordes,  21 
How.  7,  24,  16  L.  Ed.  41;  The  Maggie 
Hammond,  9  Wall.  435,  444,  19  L-  Ed.  772. 
For  definition  of  deviation,  see  the  title 
MARINE  INSURANCE,  vol.  8,  p.  185. 

Unless  it  becomes  necessary  to  deviate 
for  the  purpose  of  making  repairs  for  the 
preservation  of  the  ship  or  the  prosecution 
of  the  voyage,  or  to  avoid  a  storm,  or  an 
enemy  or  pirates,  or  to  obtain  necessary 
supplies  of  water  and  provisions,  or,  in 
case  of  a  steamer,  to  obtain  necessary  sup- 
plies of  wood  or  coal  for  the  prosecution 
of  the  voyage,  or  for  the  purpose  of  assist- 
ing another  vessel  in  distress.  Propeller 
Niapnra  7'.  Cordes,  ?1  How.  7,  24,  16  L.  Ed. 
41;  The  Maggie  Hammond,  9  Wall.  435, 
444,  19  L.  Ed.  772. 

75.  Clark  t'.  Barnwell,  12  How.  272,  283, 
!:•  L.  H(l.  ns5. 

Damage  to  perishable  cargo  occasioned 
by  necessary  delay. — See  ante,  "Damage 
Proceeding  from  Nature  of  Commodity," 
IX,  C,  5. 

76.  The  Maggie  Hammond,  9  Wall.  435, 
436,  19  L.  Ed.  772;  Propeller  Niagara  v. 
Cordes,  21  How.  7,  25,  16  L.  Ed.  41.  Sec 
the  title  MASTERS  OF  VESSELS,  vol. 
H,  M.  :!i{i. 

Where  voyage  but  part  of  transit. — The 
Convoy's  Wheat,  3  Wall.  225,  18  L-  Ed. 
194. 

Inability  to  find  storage  at  entrepot. — 
The  master's  duty  is  to  wait.  The  Con- 
vov's  Wheat,  3  Wall.  225,  IS  L.   IvI.   194. 

If  there  is  easy  telegraphic  conununici- 


tion  with  the  consignees,  he  should  notify 
to  them  his  difficulty,  that  they  may  send 
him,  if  they  please,  instructions.  The  Con- 
voy's Wheat,  3  Wall.  225,  18  L.  Ed.  194. 

77.  The  Maggie  Hammond,  9  Wall.  435, 
459,  19  L.  Ed.  772;  Clark  v.  Barnwell,  12 
How.  272,  13  L.  Ed.  985;  Rich  v.  Lambert, 
12  How.  347,  13  L.  Ed.  1017.  See,  also, 
Harrison  v.  Fortlage,  161  U.  S.  57,  64,  40 
L.  Ed.  616.  See  the  title  MASTERS  OF 
VESSELS,   vol.   8,  pp.   309,   310. 

His  obligation  (to  take  all  possible  care 
of  the  goods)  of  safe  custody,  due  trans- 
port, and  right  delivery  still  continues  and 
is  bv  no  means  discharged  or  lessened 
while  it  appears  that  the  goods  have  not 
perished  in  the  disaster,  and  certainly  not 
where  the  vessel  is  only  stranded  on  the 
beach.  The  Maggie  Hammond,  9  Wall. 
435,  459,  19  L.  Ed.  772;  Propeller  Niagara 
7'.  Cordes,  21   How.  7.  26,  16  L.  Ed.  41.' 

If  a  vessel  is  stranded,  it  is  the  duty  of 
the  captain  to  take  all  possible  care  of  the 
cargo.  If  the  vessel  must  be  lightened  be- 
fore she  can  get  ofT,  he  should  get  lighters, 
if  possible,  and  land  it,  not  make  a  jettison 
of  it.  The  Portsmouth,  9  Wall.  682.  19  L. 
Ed.  754.  See  the  title  MASTERS  OF 
VESSELS,  vol.  8,  pp.   309,  310. 

Duty  to  refit  or  tranship  cargo. — Pro- 
peller Mnhawk,  8  Wall.  15:'..  i6i,  19  L.  Ed. 
406;  The  Tornado,  108  U.  S.  342.  347.  27  L- 
Ed.  747;  Propeller  Niagara  t'.  Cordes,  21 
How.  7.  24,  16  L.  Ed.  41.  See  the  title 
MASTERS  OF  VESSELS,  vol.  s,  p.  3io. 

78.  The  Maggie  Hammond,  9  Wall.  435, 
459,  19  L.  Ed.  772;  Clark  7:  Barnwell.  12 
How.  272,  13  L.  Ed.  985;  Rich  7'.  Lambert. 
lr'  How.  317,  13  L.  Ed.  1017. 
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will  depend  on  the  known  and  established  usages  of  the  particular  trade,  and  the 
well-known  usages  of  the  port  in  which  the  delivery  is  to  be  made.'^ 

Place  of  Delivery. — Where  the  contract  is  to  carry  by  water  from  port  to 
port,  or  from  wharf  to  wharf,  an  actual  or  manual  tradition  or  delivery  of  the 
goods  into  the  possession  of  the  owner  or  consignee,  or  at  his  warehouse,  is 
not  required  to  discharge  the  carrier  from  his  liability,  as  such.  He  may  deliver 
them  on  the  wharf. ^"^ 

Notice. — Delivery  on  the  wharf  in  the  case  of  goods  transported  by  ships 
is  sufificient,  if  due  notice  be  given  to  the  consignees  and  the  different  consign- 
ments be  properly  separated,  so  as  to  be  open  to  inspection  and  conveniently 
accessible  to  their  respective  owners. ^^ 

Time  of  Delivery. — Such  a  delivery,  to  be  effectual,  should  not  only  be  at 
the  proper  |)lace.  which  is  usually  the  wharf,  but  at  a  proper  time.^^ 

Goods  Not  Accepted  by  Consignee.— \\'hen  the  goods,  after  being  dis- 
charged on  the  wharf  and  the  different  consignments  properly  separated,  are 
not  accepted  by  the  consignee  or  owner  of  the  cargo,  the  carrier  should  not  leave 
them  exposed  on  the  wharf. ^^ 

Shipment  Too  Large  to  Be  Landed  in  One  Day. — \\'hcn  the  ship  master 
has  a  larger  shipment  under  one  bill  of  lading  than  can  be  landed  in  the  business 
hours  of  one  day,  he  must  take  care  not  to  land  it  in  such  quantities  as  to  be 
unable  to  ascertain  the  pro  rata  freight.  Unless  he  takes  this  care,  the  goods 
landed  will  be  under  his  care  and  responsibility  without  additional  expense  to 
the  consignee  of  them  until  they  shall  be  ready  for  delivery. ^^ 

Must  Be  Attended  with  No  Fact  to  Impair  Title. — The  delivery  con- 
templated  by   the   contract   is   a    transfer   of   the   property   into   the   power   and 

Ordinarily  actual  notice  must  be  given, 
to  the  consignee. — But  a  provision  for  im- 
mediate delivery  'may  be  inconsistent  with 
such  notice.  Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  51,  63,  38  L.  Ed.  903. 

As  to  sufficiency  of  notice,  see  Con- 
stable V.  National  Steamship  Co.,  154  U. 
S.  51,  68,  38  L.  Ed.  903. 

82.  Richardson  v.  Goddard,  23  How.  28, 
29,  16  L.  Ed.  412. 

Where  the  master  of  a  vessel  delivered 
the  goods  at  the  place  chosen  by  the  con- 
signees, at  which  they  agreed  to  receive 
them,  and  did  receive  a  large  portion  of 
them  after  full  and  fair  notice,  and  the 
master  deposited  them  for  the  consignees 
in  proper  order  and  condition  at  midday, 
on  a  week  day,  in  good  weather,  it  was  a 
good  delivery  according  to  the  general 
usages  of  the  commercial  and  maritime 
law.  Richardson  v.  Goddard,  23  How.  28, 
16  L.  Ed.  412. 

Delivery  may  be  made  on  a  holiday. 
Richardson  v.  Goddard,  23  How.  28,  16  L. 
Ed.  412. 

A  carrier  who  would  deposit  goods  on  a 
wharf  at  night  or  on  Sunday,  and  abandon 
them  without  a  proper  custodian,  before 
the  coifsignee  had  proper  time  and  oppor- 
tunity to  take  them  into  his  possession 
pnd  care,  would  not  fulfill  the  obligation 
of  his  contract.  Richardson  v.  Goddard, 
23  How.  28.  16  L.  Ed.  412. 

83.  The  Eddy,  5  Wall.  481,  495,  18  L. 
Ed.  486;  Richardson  v.  Goddard,  23  How. 
28,  16  L.  Ed.  412;  Brittan  v.  Barnaby,  21 
How.  527,  532,  16  L-  Ed.  177. 

84.  Brittan  v.  Barnabv,  21  How.  527,  16 
L.  Ed.  177.  See.  also.  The  Eddy,  5  Walk 
481,  495,  18  L.   Ed.   486. 


79.  Richardson  v.  Goddard,  23   How.  28, 

38,  16  L.  Ed.  412.  See  Moore  z^.  .United 
States,  196  U.  S.  157,  166,  49  L.  Ed.  428. 

The  delivery  must  be  according  to  the 
custom  and  usage  of  the  port,  and  such  de- 
livery will  discharge  the  carrier  of  his  re- 
sponsibility. Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  51,  63,  38  L-  Ed.  903. 

80.  The  Eddy,  5  Wall.  481,  495,  18  L.  Ed. 
486;   Richardson  v.   Goddard,   23   How.   28, 

39.  16  L.  Ed.  412;  Ex  parte  Easton,  95  U. 
S.'eS,  75,  24  L.  Ed.  373.  See,  also,  Brittan 
V.  Barnaby,  21  How.  527,  532,  16  L-  Ed. 
177. 

A  delivery  of  the  cargo,  to  discharge  the 
carrier  from  his  liability,  must  be  made 
upon  the  usual  wharf  of  the  vess' '  Con- 
stable V.  National  Steamship  Co.,  1.^4  U.  S. 
51,  60,  38  L.  Ed.  903;  Richardson  v.  God- 
dard, 23  How.  28,  39,  16  L.  Ed.  412;  The 
Eddy,  5  Wall.  481,  18  L-  Ed.  486. 

Custom. — Moore  v.  United  States,  196 
U.  S.  157,  166,  49  L.  Ed.  428.  See,  also, 
Richardson  v.  Goddard,  23  How.  28,  38,  16 
L  Ed  41?.  See  the  title  USAGES  AND 
CUSTOMS. 

Effect  of  stipulation  against  conse- 
quences of  negligence. — Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  51,  67,  38 
L  t.<\.  903.  citing  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357,  359,  21  L.  Ed.  627. 
See  ante,  "Exceptions  of  Loss  or  Damage 
Resulting  from  Negligence  of  Carrier," 
IX,  C,  10,  b,  (4). 

81.  The  Eddy,  5  Wall.  481,  495,  18  L 
Ed.  486;  Ex  parte  Easton,  95  U.  S.  68,  75. 
2'i  L  Ed.  373;  Richardson  v.  Goddard,  23 
How.  28,  39,  16  L  Ed.  412.  See,  also, 
Brittan  v.  Barnaby,  21  How.  527,  532,  16  L. 
Ed.  177. 
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possession  of  the  consignee.  The  surrender  of  possession  by  tlie  master  must 
be  attended  with  no  fact  to  impair  the  title  or  affect  the  peaceful  enjoyment 
of  the  property. ^^ 

Stipulation  for  Delivery  to  Order. — By  issuing  bills  of  lading  for  mer- 
chandise, stipulating  for  a  delivery  to  order,  the  ship  becomes  bound  to  deliver 
it  to  no  one  who  has  not  the  order  of  the  shipper. ^^ 

2.  Acceptance  of  Goods  Short  of  Destinas^ign  by  Consignee. — See  post, 
"Freight  and  Lighterage,"  X. 

3.  Loss  BY  Act  of  God,  Pi-rils  of  Si^a,  etc.— See  ante,  "Implied  Exceptions," 
IX,  C,  10,  a. 

G.  Abandonment  of  Contract. — Neither  party  is  at  liberty  to  abandon  the 
contract  without  the  consent  of  the  other,  or  without  legal  cause.'^" 

H.  Estoppel  to  Deny  Liability  to  Deliver. — A  ship,  which  received  a 
cargo,  carried  it  to  the  consignees  at  the  port  of  destination,  and  then  libelled 
the  cargo  for  freight,  is  estopped  to  deny  her  liabiHty  to  deliver  in  like  good 
order  as  received,  with  the  usual  exceptions. ^^ 

I.  Effect  of  Fraud. — Proof  of  fraud  is  certainly  a  good  defense  to  an 
action  claiming  damages  for  the  nondelivery  of  the  goods. ^^ 

J.  Effect  of  Refusal  to  Pay  Freight. — Where  the  consignee  without  just 
cause  or  excuse  refuses  to  pay  the  freight  upon  goods  subject  to  a  lien  for 
freight,  they  are  not  entitled  to  a  decree  in  their  favor  by  reason  of  any  sub- 
sequent misconduct  of  the  bailee  of  the  goods. ^^ 

K.  Liability  of  Agent  to  Shipper.— The  agent  of  the  owner  of  a  ship  is 
not  personally  liable  to  a  shipper  for  the  breaking  up  of  the  voyage  without 
his  fault.91 

L.  Damages. — The  rule  of  damages,  in  case  of  goods  lost  or  destroyed  on 
the  high  seas  by  the  fault  of  those  in  charge,  is  the  price  or  value  of  the'  o-oods 
at  the  place  of  shipment,  with  all  charges  of  lading,  insurance,  and  transporta- 
tion, and  interest  at  six  per  cent  per  annum,  but  without  any  allowance  for  an- 
ticipated profits.^- 

M.  Carriage  of  Passengers. — Regulation. — Congress  has  power  to  pro- 
vide for  the  better  security  of  the  lives  of  passengers  on  board  vessels. ^^ 

Contracts  for  Carriage  of  Passengers. — A  contract  for  the  transporta- 
tion of  passengers  by  a  steamship  on  the  ocean  is  a  maritime  contract,  and  there 


85.  Howland  v.  Greenway,  22  How.  491, 
503,  16  L.  Ed.  391;  O'Brien  v.  Miller,  168 
U.   S.  287,  302,  42  L-  Ed.  469. 

"Delivering  the  cargo  charged  with  a 
lien  for  an  indebtedness  of  the  shipowner 
is  not  different  in  principle  or  efifect  from 
the  nondelivery  of  a  portion  or  the  whole 
in  a  damaged  condition.  It  is  also  analo- 
gous in  principle  to  a  jettison  of  a  portion 
of  the  cargo  for  the  benefit  of  the  ship  and 
the  remainder  of  the  cargo,  when  a  clear 
right  to  contribution  would  exist,  enforce- 
able in  admiralty.  Dupont,  etc.,  Co.  v. 
Vance,  19  How.  162,  168,  15  L.  Ed.  584." 
O'Brien  v.  Miller,  108  U.  S.  287,  302,  42  L. 
Ed.  469. 

86.  The  Thames,  14  Wall.  98,  20  L-  Ed. 
804. 

87.  Reed  z:  United  States,  11  Wall.  591, 
606,  20  L.  Ed.  220. 

88.  The  Water  Witch,  1  Black  494,  17  L. 
Ed.  155.  In  such  case  the  fact  that  the 
master  refused  to  sign  the  bill  of  lading  is 
immaterial. 

89.  The  Delaware,  14  Wall.  579,  602,  20 
L.  Ed.  779;  Propeller  Niagara  v.  Cordes,  21 
How.  7,  23,  16  L.  Ed.  41. 

90.  The  Eddy,  5  Wall.  481,  496,  18  L. 
Ed.  486. 


91.  Joyce  v.  Sims,  2  Dall.  223,  i  L.  Ed 
358.  -^    ^   • 

92.  The  Scotland,  105  U.  S.  24,  26  L.  Ed. 
1001;  The  Vaughan  and  Telegraph  14 
Wall.   258,  267,  20   L.    Ed.  807. 

When  the  goods  have  no  market  value 
at  the  place  of  shipment,  resort  may  be 
had  to  other  means  of  ascertaining  their 
actual  value,  such  as  the  price  which  they 
usually  bring  at  the  port  of  destination, 
with  a  fair  deduction  for  profits  and 
charges.  The  Scotland,  105  U.  S.  24,  26 
L.  Ed.  1001. 

93.  See  the  title  INTERSTATE  AND 
FOREIGN   COM  MERC  I",   vol.   7,   p    343 

The  act  of  7th  July,  1838  (5  Stat,  at  L., 
304).— Sec  Waring  v.  Clarke,  5  How. 
441,    12    L.    Ed.    226. 

The  number  and  mode  of  carrying  pas- 
sengers on  board  a  mcrcliaiit  vessel  is 
regulated  by  the  Federal  Statutes.  Rev 
Stat.,  §§  4252.  4270,  inclusive.  The  Strath- 
airly,  124  U.   S.  558,  567,  31   L.   Ed.  580. 

Paraphernalia  for  preserving  life  and  ex- 
tinguishing fires. — A  cnnal  boat  laden 
with  coal  for  transportation,  having  on 
board  the  master  with  his  family,  is  not 
a  "barge  carrying  passengers"  within  the 
meaning   of   §   4452,    Rev.   Stat.,   which   re- 
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is  no  distinction  in  principle  between  it  and  a  contract  for  the  like  transporta- 
tion  of  merchandise.''-* 

Obligation  to  Carry  Persons  Applying  for  Passage. — \\  here  a  ship  acts 
as  a  common  carrier,  its  obligation  is  the  same  as  other  carriers/^^ 

Liability  for  Personal  Injuries  and  Death  by  Wrongful  Act. — See 
note.»*' 

Duty  to  Provide  Seats. — See  the  title  Carriers,  vol.  3,  p.  h7Z. 

Employment  of  Physician  or  Surgeon. — "Upon  large  passenger  steamers 
a  physician  or  surgeon  is  always  employed,  whose  duty  it  is  to  minister  to  the 
passengers  and  crew  in  cases  of  sickness  or  accident.  Of  course,  this  would 
be  impracticable  upon  an  ordinary  freighting  vessel,  where  the  master  is  presumed 
to  have  some  knowledge  of  the  treatment  of  diseases,  and  in  ordinary  cases  stands 
in  the  place  of  a  physician  or  surgeon. "^"^ 

Delivery  of  List  of  Passengers  to  Collector. — S'ee  note.''^ 

N.  Actions— 1.  Jurisdiction  of  Admiralty. — See  the. title  Admiralty,  vol. 
1.  p.  13S.  Where  the  cargo,  or  a  portion  thereof  is  not  delivered,  or  delivered  in 
a  damaged  condition  by  the  fault  of  the  master,  the  right  to  proceed  in  admiralty 
to  recover  the  damage  sustained  is  clear.^^ 

2.  Form  of  Remedy. — Where  the  ship  is  in  fault,  the  usual  remedy  of  the 
shipper  or  consignee  is  by  proceeding  in  rem  in  the  admiralty,^  but  he  may  pro- 
ceed in  personam  against  the  owners  of  the  vessel  for  nonfulfillment  of  the 
contract  either  in  the  admiralty  or  in  a  court  of  common  law.^ 

3.  Splitting  Cause  of  Action. — See  post,  "Set-OIT  of  Freight  against 
Damage  to  Cargo,"'  IX,  X,  8. 

4.  Parties. — A  consignee  may  sue  in  a  court  of  admiralty,  either  in  his 
own  name,  as  agent,  or  in  the  name  of  his  principal,  as  he  thinks  best.^ 

Cargo  Injured  by  Collision. — See  the  title  Collision,  vol.  3,  p.  933. 

5.  Pleading  and  Issues. — Allegata   and  Probata. — An  allegation  of  neg- 


quires  that  such  a  barge  while  in  tow  of 
a  steamer,  shall  be  provided  with  "fire 
buckets,  axes,  life  preservers  and  yawls." 
Transportation  Line  v.  Cooper,  99  U.  S. 
78,    25    L.    Ed.    .382. 

Liability  of  vessel,  owner  and  master. 
—  See  The  Strathairly,  124  U.  S.  5.58,  572, 
31  L.  Ed.  580. 

A  remission  by  the  secretary  of  the 
treasury  under  §  5294  of  the  Revised  Stat- 
utes of  penalties. — The  Laura,  114  U.  S. 
411,  29   L.   Ed.  147. 

94.  The  Moses  Taylor,  4  Wall.  411,  18 
L     Ed.   :\^1. 

Persons  carried  gratuitously. — See  the 
titles  CARRIERS,  vol.  3,  p.  566;  MAS- 
TERS OF  VESSELS,  vol.  8,  p.  304. 

95.  Pearson  v.  Duane,  4  Wall.  605,  615, 
18  L.  Ed.  447.  See  the  title  CARRIERS, 
vol.  3,  p.  566.  As  to  right  to  refuse  to 
carry  a  party  to  a  port  from  which  he 
has  been  banished  by  revolutionists,  in 
Pearson  v.  Duane,  4  Wall.  605,  18  L.  Ed. 
447. 

96.  Liability  for  personal  injuries. — Act 
of  March  30.  1852.  Sherlock  v.  Ailing,  93 
U.   S.  99.   23   L.   Ed.   s;i9. 

Release  of  right  of  action. — See  Packet 
Co.  :•.  Clough.  20  Wall.  528,  22  L.  Ed.  406. 

Under  limited  liability  act  and  under 
Harter  act. — See  ante,  •'Personal  Injuries 
and  Death  by  W'rongful  Act,"  IX,  D,  1, 
i,    (5). 

97.  The  Iroquois,  194  U.  S-  240,  242. 
48  L.  Ed.  955.  See  the  title  SEAMEN, 
ante,  p.  1082 


98.  The  Strathairly,  124  U.  S.  558,  578, 
31   L.   Ed.   580. 

99.  O'Brien  v.  Miller,  168  U.  S.  287, 
302,  42  L.  Ed.  469;  Schooner  Freeman  v. 
Buckingham,  18  How.  182,  15  L.  Ed.  341; 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  462,  32  L-  Ed.  788; 
The    MaGr^ie   Hammond,   9  Wall.   435,   436, 

19  L.    Ed.    772. 

1.  The  Eddy,  5  Wall.  481,  494,  18  L.  Ed. 
486;  The  Belfast,  7  Wall.  624,  645,  19  L. 
Ed.  266. 

2.  The  Belfast,  7  Wall.  624,  645,  19  L. 
Ed.   266. 

3.  Consignee. — Lawrence  v.  Minturn, 
17  How.  100,  15  L.  Ed.  58;  McKinlay  v. 
Morrish,  21  How.  343,  16  L.  Ed.  100;  The 
Vaughan  and  Telegraph,  14  Wall.  258,  266, 

20  L.  Ed.  807;  The  Thames,  14  Wall.  98, 
108,  20  L.  Ed.  804;  The  North  Carolina, 
15    Pet.    40,    10    L.    Ed.    653. 

The  indorsee  of  a  bill  of  lading  may 
lil)el  the  vessel  on  which  the  goods  are 
shipped,  for  failure  to  deliver  them, 
though  he  may  be  but  an  agent  or  trustee 
of  the  goods  for  others;  as  ex  gr.,  the 
cashier  of  a  bank.  Tlie  Thames,  14  Wall. 
98.    109.    20    L.    Ed.    804. 

A  party  who  has  made  advances  on  the 
cargo  of  a  ship,  and  been  treated  as  con- 
signee by  the  owners,  has  such  a  title  as 
enables  him  to  libel  the  ship  for  damages 
to  the  cargo.  The  Water  Witch,  1  Black 
494,  17  L.   Ed.   155. 
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ligence  of  the  master  will  not  let  the  libelant  in  to  prove  unseaworthiness  of 
the   vessel.'* 

Prayer  for  Relief. — If  a  libel  claiming  only  demurrage  and  expenses  sets 
forth  all  the  material  facts  and  contains  a  prayer  for  general  relief,  the  court 
may  award  any  relief  which  the  law  applicable  to  the  case  warrants ;  as,  for  in- 
stance, damages  for  the  whole  freight.^ 

6.  Production  of  Bill  of  Lading. — Where  a  suit  is  brought  against  a  ship- 
owner for  a  sum  acknowledged  by  the  owners  to  be  due  the  shipper,  for  a  breach 
of  contract  in  delivering  merchandise,  the  production  of  the  bill  of  lading  is  not 
essential.^ 

7.  Limitation  of  Actions. — See  the  title  Limitation  of  Actions  and  Ad- 
verse Possession,  vol.  7,  p.  932. 

8.  Set-Off  of  Freight  against  Damage  to  Cargo. — Splitting  Cause  of 
Action.— Parties  claiming  damages  for  loss  of  goods  resulting  from  the  fault 
of  the  master  and  crew  cannot  split  up  the  claim  for  damages  by  applying  a 
part  to  extinguish  the  claim  for  freight,  and  taking  a  decree  for  the  remainder."^ 

9.  Decree. — Although  one  of  several  owners,  who  sailed  a  ship  on  shares 
under  an  agreement  whereby  he  became  the  charterer,  is  sued  jointly  with  the 
other  general  owners,  in  a  libel  which  does  not  describe  him  as  owner  pro  hac 
vice,  a  decree  may  be  made  against  him  alone. ^ 

10.  Appeal  and  Error. — See  ante,  "Set-Off  of  Freight  against  Damage  to 
Cargo,"  IX',  N,  8.    And  see,  generally,  the  title  Appeal  and  Error,  vol.  1,  p.  333. 

X.   Freight   and  Lighterage. 

A.  Freight  in  General. — The  shipper,  consignee,  or  owner  of  the  cargo 
contracts  to  pay  the  freight  and  charges.^ 

B.  Right  of  Neutral  Carrier  of  Enemy's  Property. — The  general  rule 
is  that  the  neutral  carrier  of  enemy's  property  is  entitled  to  his  freight.  The 
captain  takes  the  property  cum  onere,  being  substituted  in  lieu  of  the  owners. ^^ 

C.  Vessel  Subchartered  and  Cargo  Consigned  under  Special  Bills  of 
Lading. — Where  a  vessel  was  chartered  for  a  voyage  to  a  foreign  port  and 
back,  and  the  agents  of  the  charterers  at  the  foreign  port  subchartered  her 
to  other  persons  there,  who  loaded  her  with  goods  consigned  to  parties  in  the 
home  port,  under  special  bills  of  lading,  which  did  not  refer  to  the  original 
charter  party ;  the  rights  of  the  shipowners  to  the  freight,  payable  by  the  con- 
signees, and  their  lien  for  it  upon  the  goods,  depended  entirely  on  the  contract 
expressed  in  the  bills  of  lading,  and  not  upon  any  thing  contained  in  the  charter 
party.  ^^ 

D.  When  Freight  Earned — 1.  In  General.— The  general  rule  is,  that  the 
delivery  of  the  goods  at  the  place  of  destination,  according  to  the  bill  of  lading, 
is  necessary  to  entitle  the  ship  to  freight.  Till  then  the  freight  is  not  earned. 
The  conveyance  and  delivery  is  a  condition  precedent,  and  must  be   fulfilled. ^2 

4.  Lawrence  v.  Minturn,  17  How.  100,  7.  The  Water  Witch,  l  Black  494,  17 
110,   15    L.    Ed.    58;    McKinlay   z'.    Morrish,       L.    Ed.    155. 

21   How.   343,   346,   16   L-   Ed.   100,  explain-  8.    Thorp  v.  Hammond,  12  Wall.  408,  20 

ing  why  the  rule  of  pleading  was  not  en-  L.   Ed.   419. 

dorsed  in  Lawrence  v.   Minturn,  supra.  9.    Freight — In  general. — The  Delaware, 

5.  So  held  where  the  court  awarded  as  it   Wall.   579,  595,  20  h-   Ed.   779. 
damages  the  whole  freight,  amounting  to  10.    Neutral  carrier. — See,  also,  the  title 
$3,285.60,    under    libels    claiming    only    de-  PRIZE,    vol.    9,    p.    762. 

nuirrage   and   expenses   to   the   amount    of  Exceptions    to    rule — Carrier    of   contra- 

$2,470.20,    the    libels    setting    forth    all    the  band. — The    Commcrccn,    1    Wheat.    382,    4 

material    facts    ultimately    found    by    the  L     Ed.    116. 

court,  and  each   libel   containing  a  prayer  Reimbursement    of   innocent    purchaser. 

for    general    relief.      The    Gazelle,    128    U.  —The   Fanny,  9  Wheat.  (i5S,  o   L.   Kd.   184. 

S.   474,   487,   32   L-   Ed.   496.      See   the   title  H.    Vessel  subchartered  and  cargo  con- 

ADMIRALTY,  vol.   1,  p.   164.  signed     under     special     bills     of    lading.-^ 

6.  Newell  v.  Nixon,  4  Wall.  572,  18  .•!.S85  Bags  of  Linseed,  1  Black  lOS.  17  L. 
L.  Ed.  305.     See  the  title  PRODUCTION  F.d.  35. 

OF  DOCUMENTS,  vol.  9,  p.  788.  12.     When    freight    earned.— Brittan    v. 

10  U  S  Enc— 76 
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This  general  rule  may  be  varied  by  stipulations;  but  they  must  be  in  writing, 
and  be  signed  by  the  parties,  before  they  can  control  the  operation  of  the  law 
merchant.  ^^ 

2.  Rule  as  to  "Breaking  Ground." — It  is  an  inherent  element  in  a  contract 
of  affreightment  under  a  bill  of  lading,  that  the  vessel  shall  enter  on  the  voyage 
named,  and  begin  the  carriage  of  goods  shipped,  or,  as  it  is  technically  called, 
break  ground,  before  a  claim  to  freight  money  can  arise,  unless  the  shipper  of 
the  goods,  the  vessel  remaining  ready  to  enter  on  the  voyage,  undertakes  to 
reclaim  the  goods,  in  which  case,  the  circumstances  under  which  the  contract 
was  entered  into  continuing  substantially  the  same  so  far  as  respects  the  vessel, 
the  shipper  cannot  reclaim  the  goods  without  paying  at  least  full  freight. i-* 

3.  Freight  Pro  Rata  Itineris. — The  master  is  entitled  to  freight  pro  rata 
itineris  in  all  cases  where  there  has  been  a  voluntary  acceptance  of  the  goods 
at  the  port  of  disaster.  The  rate  is  to  be  ascertained  by  comparing  the  portion 
of  the  voyage  performed  with  the  entire  length  of  it.^^ 

E.  Amount  Recoverable — 1.  In  General. — The  amount  of  freight  which 
the  owner  can  recover  from  the  shipper  depends  upon  a  fair  construction  of  the 
contract.  ^^ 

2.  Loss  and  Decay  Occasioned  without  Fault  of  Master. — When  some 
portion  of  a  perishable  cargo  has  suffered  by  decay  without  the  fault  of  the 
master,  and  was  for  that  reason  left  behind  on  the  voyage,  the  shipowners  are 
entitled  to  recover  for  the  freight  on  all  that  was  duly  transported  and  delivered. ^^ 

F.  Freight  a  Subject  of  General  Average. — See  the  title  General  Aver- 
age, vol.  6,  p.  561. 

G.  Lien  of  Shipowner — 1.  In  General. — Shipowners,  as  a  general  rule, 
have  a  lien  upon  the  cargo  for  the  freight,  and  consequently  may  retain  the  goods 
after  the  arrival  of  the  ship  at  the  port  of  destination  until  the  payment  is 
made.^s     The  ship  is  not  bound  to  land  an  entire  shipment  in  a  day ;  and  when 


Barnaby-  21  How.  527,  16  L.  Ed.  177; 
The  Eliz^  Lines,  199  U.  S.  119,  129,  50  L. 
Ed.  115;  The  Tornado,  108  U.  S.  342,  347, 
27  L  Ed.  747;  Reed  v.  United  States,  11 
Wall.  591,  605,  20  L  Ed.  220;  Caze  v.  Bal- 
timore Ins.  Co.,  7  Cranch  358,  362,  3  L. 
Ed.    370. 

Consignment  of  goods  and  passenger 
must  be  landed,  else  the  carrier  is  not  en- 
titled to  freight  or  fare.  Ex  parte  Easton, 
95  U.  S.  68,  75,  24  L.  Ed.  373,  citmg  The 
Eddy,   5   Wall.   481,   18   L   Ed.   486. 

The  freight  is  earned  where  a  cargo  is 
carried  to  the  port  of  delivery,  and  the 
master  offered  to  deliver  it  to  the  con- 
signee who  refused  to  receive  it,  on  the 
ground  that  his  government  prohibited 
the  landing  of  the  cargo.  Morgan  z/.  In- 
surance Co.,  4  Dall.  455,  458.  1  L.  Ed  907. 
See,  also,  the  title  MARINE  INSUR- 
ANCE,  vol.    8,   p.    161. 

The  contract  of  affreightment  is  an  en- 
tirety and  where  there  has  been  no  com- 
plete fulfillment  on  one  side,  and  no  fault 
or  waiver  on  the  other,  no  freight  money 
can  be  recovered.  The  Harriman,  9  Wall. 
161,    171,   19    L.    Ed.   629.  . 

The  master  of  a  ship  has  no  right  to 
demand  the  freight  upon  the  whole  ship- 
ment when  he  is  ready  to  deliver  only 
a  part  of  it.  Brittan  v.  Barnaby,  21  How. 
527,    16    L.    Ed.    177. 

13.     Brittan    v.    Barnaby,    21    How.    527, 

16    L.    Ed.    177.  ,        ^     ,       ^.„       . 

A  stamp  upon  the  back  of  the  bill   ot 

lading,      stating,      amongst     other    things, 


"that  the  entire  freight  was  payable  prior 
to  delivery,  if  required,"  which  was  put 
there  by  the  ship's  owner,  but  which 
there  was  no  evidence  was  recognized  by 
the  shipper  as  part  of  his  contract,  cannot 
vary  the  obligations  of  the  contract  so  as 
to  authorize  a  demand  for  freight  before 
the  goods  were  ready  for  delivery.  Brit- 
tan V.  Barnaby,  21  How.  527,  16  L  Ed. 
177. 

14.  Rule  as  to  "breaking  ground." — 
The  Tornado,  108  U.  S.  342,  350,  27  L. 
Ed.   747. 

Shipowner  prevented  from  performing 
voyage. — The  general  rule,  is  that  a  ship- 
owner, who  is  prevented  from  performing 
the  voyage  by  a  wrongful  act  of  the  char- 
terer, is  prima  facie  entitled  to  the  freight 
that  he  would  have  earned,  less  what 
it  would  have  cost  him  to  earn  it.  The 
Gazelle,    128   U.    S.   474,   4S7,  32    L.    Ed.   496. 

15.  Freight  pro  rata  itineris.— Propeller 
Mohawk,  8  Wall.  153,  162,  19  L  Ed.  406; 
Caze  V.  Baltimore  Ins.  Co.,  7  Cranch  358, 
362,  3  L  Ed.  370;  The  Ship  Societe,  9 
Cranch   209,   3   L.   Ed.   707. 

16.  Amount  of  freight. — Robinson  v. 
Noble,   8   Pet.    181,   8    L    Ed.   910. 

17.  Loss  and  decay. — So  held  as  to  a 
cargo  of  fruit  where  part  of  it  was  con- 
demned and  thrown  away  at  an  interme- 
diate port  into  which  the  master  was 
forced  to  put  for  repairs.  The  Brig  Col- 
lenberg,  1   Black  170,  17  L  Ed.  89. 

18.  Lien  for  freight— The  Bird  of  Par- 
adise,   5    Wall.    545,    18    L    Ed.    662;    The 
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landed  on  different  days,  if  the  shipper  disregards  the  notice  that  such  will  be 
the  case,  and  shall  not  be  present  to  receive  the  goods,  and  has  made  no  ar- 
rangement for  the  freight,  then  they  may  be  stored  in  the  shipowner's  name, 
to  preserve  his  lien  upon  them  for  freight,  for  safe-keeping,  at  the  consi^-nee's 
expense  and  risk.^^  The  shipowner  cannot  detain  the  goods  on  board  the  ship 
until  the  freight  is  paid,  as  the  consignee  or  owner  of  the  cargo  would  then 
have  no  opportunity  of  examining  their  condition.-*' 

2.  Wheivt  Lien  Attaches. — The  lien  for  freight  commences  as  soon  as  the 
goods  are  delivered  into  the  control  of  the  master,  or  certainly  as  soon  as  they 
are  put  on  board.-^ 

3.  Property  Subject  to  Lien. — There  is  no  lien  on  one  cargo  for  freight 
which  may  accrue  on  another.22  Freight  is  not  a  charge  upon  the  salvao-e  of 
cargo,  in  the  hands  of  the  underwriter,  whether  the  assured  is  the  owner  of  the 
ship  or  not.-^ 

4.  Displacement  and  Waiver  of  Lien — a.  In  General. — The  lien  may  be 
displaced  by  an  inconsistent  and  irreconcilable  provision  in  the  charter  party  or 
bill  of  lading,  making  it  the  duty  c-1  the  master  to  deliver  the  goods  uncondi- 
tionally before  the  consignee  is  required  to  pay  the  freight ;  or  it  may  be  waived.24 


Kimball,  3  Wall.  37,  18  L.  Ed.  50;  The 
Eddy,  5  Wall.  481,  18  L-  Ed.  486;  4,885 
Bags  of  Linseed,  l  Black  108,  112,  17  L. 
Ed.  35;  Grade  v.  Palmer,  8  Wheat.  605, 
634,  5  L.  Ed.  696.  See  the  title  CAR- 
RIERS, vol.   3,  p.   615. 

Such  a  lien  is  regarded  in  the  juris- 
prudence of  the  United  States  as  a  mar- 
itime lien.  The  Bird  of  Paradise,  5  Wall. 
545,  555,  18  L.  Ed.  662;  4,885  Bags  of 
Linseed,  1  Black  108,  113,  17  L.  Ed.  35. 

As  between  the  owner  of  the  ship  and 
the  owner  of  the  cargo,  the  former  has  a 
lien  upon  the  cargo,  for  all  the  freight 
which  becomes  due  and  payable  to  him, 
v/hether  it  be  a  full  or  pro  rata  freight. 
Columbian  Ins.  Co.  v.  Catlett,  12  Wheat. 
383,    396,    6    L    Ed.    664. 

If  the  ship  owner  retains  the  posses- 
sion of  the  ship,  and  the  charterer  is 
merely  the  freighter,  the  former  has  a 
lien  upon  the  cargo  for  freight.  Gracie 
V.  Palmer,  8  Wheat.  605,  5  L  Ed.  696, 
which  illustrates  this  rule,  the  charter 
party  stipulating  "that  no  goods  shall  be 
landed  until  the  freight  is  paid."  Ray- 
mond V.  Tyson,  17  How.  53,  62,  15  L. 
Ed.    47. 

19.  Landing  shipment. — Brittan  v.  Bar- 
naby,  21   How.  527,  16  -L-  Ed.   177. 

20.  The  Eddy,  5  Wall.  481,  494,  18  L. 
Ed.    486. 

21.  The  Bird  of  Paradise,  5  Wall.  545, 
563,    18    L.    Ed.    662. 

22.  The  Ship  Societe,  9  Cranch  209, 
212,  3  L-  Ed.  707,  in  which  it  is  said:  "The 
court  can  perceive  no  principle  on  which 
a  cargo  to  be  delivered  freight  free  can 
be  burdened  with  the  freight  agreed  to 
be  paid  on  a  cargo  to  be  afterwards  taken 
on  board." 

23.  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.    383.   6    L-    Ed.    664. 

24.  Displacement  and  waiver  of  lien. 
—The  Eddy.  5  Wall.  481.  493,  18  L.  iCd. 
486;  The  Bird  of  Paradise.  5  Wall.  545, 
555,  18  L.  Ed.  662:  4,885  Bags  of  Linseed. 
1  Black  108.  113.  17  L.  Ed.  35;  Ravmond 
V.  Tyson,  17  How.  53.  60,  15  L  Ed.  47; 
The  Maggie   Hammond,  9  Wall.  435,  449, 


19   L   Ed.   772;   The   Kimball,   3   Wall.   37 
42,   18   L.   Ed.   50. 

But  if  it  be  only  doubtful  in  the  con- 
structicn  of  a  charter  party  whether  the 
owner  has  waived  his  lien  upon  the  cargo, 
he  rnust  have  the  benefit  of  that  doubt; 
his  lien  being  given  by  force  of  the  com- 
mon law,  which  cannot  be  taken  from 
him,  "though  there  is  a  special  contract, 
unless  there  is  something  in  that  contract 
inconsistent  with  that  lien,  or  unless  it  is 
waived  by  his  implication."  Raymond  v. 
Tyson,  17  How.  53,  60,  64,  15  L.  Ed.  47. 

A  clause  in  a  charter  party,  by  which 
the  owner  binds  the  vessel,  and  the  char- 
terers bind  the  cargo,  for  the  performance 
of  their  respective  covenants,  is  sufticient 
to  repel  doubt  arising  upon  the  construc- 
tion of  other  stipulations  not  plainly  con- 
trolling them,  as  to  whether  the  lien  for 
freight  was  intended  to  be  waived  by  the 
parties.  The  Kimball,  3  Wall.  37,  18  L. 
Ed.   50.  _ 

The  lien  may  be  waived  without  express 
words  to  that  effect,  if  the  charter  party 
contains  stipulations  inconsistent  with  the 
exercise  of  such  a  right,  or  where  it 
clearly  appears  that  the  shipowner  meant 
to  trust  to  the  personal  responsibility  of 
the  charterer.  The  Bird  of  Paradise,  5 
Wall.  545,  557,  18  L  Ed.  662;  The  Kim- 
ball. 3  Wall.  37.  42.  18  L  Ed.  50;  Ravmond  ' 
V.  Tyson,  17   How.  53,  59.  15  L.   Ed.  47. 

Insolvency  of  the  shipper  occurring 
while  the  goods  are  in  transit,  or  before 
they  arc  delivered,  will  not  absolve  the 
carrier  from  an  agreement  to  take  an  ac- 
ceptance on  time,  instead  of  cash,  for 
the  freight,  nor  authorize  him,  when  he 
had  made  such  an  agreement,  to  retain 
the  goods  until  the  freight  is  paid.  .V  hill 
or  note  falling  due  before  the  unloading 
of  the  cargo,  and  orotested  and  unpaid,  is 
no  discharge  of  the  lien;  and  the  ship- 
owner, in  such  a  case,  may  stand  upon  it 
as  fully  as  if  the  acceptance  had  been 
given.  The  Bird  of  Paradise,  5  Wall. 
545,  18  L.  Ed.  662.  so  holding  where  the 
charterer's  acceptance  had  been  dishon- 
ored   and    he    become    a    bankrupt. 


1204 


SHIPS  AND  SHIPPING. 


The  lien  of  a  shipowner  for  freight  being  but  a  right  to  retain  the  goods  until 
payment  of  the  freight,  is  inseparably  associated  with  the  possession  of  the  goods, 
and  is  lost  by  an  unconditional  delivery  to  the  consignee.--^ 

Where  a  charterer  cannot  deliver  goods  to  the  consignee,  without  an 
express  violation  of  his  contract,  until  the  freight  be  paid  to  the  owner,  a  con- 
tract between  the  charterer  and  shipper  attempting  to  modify  the  charter  party 
in  this  respect  is  subordinate  in  nature  to  that  previously  existing  between  the 
owner  and  charterer.  The  shipper  is  considered  as  having  rested  upon  the  per- 
sonal responsibility  of  the  charterer  for  the  removal  of  the  obstacle.-*^ 

b.  Stipulations  as  to  Place  and  Time  of  Payment  and  Delivery. — A  credit  for 
the  freight  may  be  given  for  so  great  a  period  as  to  justify,  in  the  absence  of  any 
provision  for  the  delivery  of  the  cargo,  the  inference  that  the  shipowner  intended 
to  waive  his  right  to  a  lien  and  to  look  solely  to  the  personal  responsibility  of  the 
charterers.27 

5.  Enforcement  of  Lien. — As  contracts  of  afifreightment  are  regarded  by 
the  courts  of  the  United  States  as  maritime  contracts,  over  which  the  courts  of 
admiralty  have  jurisdiction,  the  shipowner  may  enforce  his  lien  by  a  proceeding 
in  rem  in  the  proper  court. ^^ 

H.  Pursued  by  Libel  or  Petition  by  Way  of  Libel. — The  demand  of  a 
shipowner  for  freight  in  a  case  of  civil  salvage  is  to  be  pursued  against  that  por- 
tion of  the  proceeds  of  the  cargo  which  is  adjudged  to  the  owners  of  the  goods, 
by  a  direct  libel  or  petition  by  w'ay  of  libel ;  and  not  by  a  claim  interposed  in 
salvage  cause. -^ 

L  Limitation  of  Actions  for  Recovery  of  Freight.— The  article  3499, 
of  the  Civil  Code  of  Louisiana,  which  prescribes  that  "actions  for  the  payment 
of  freight  of  ships  and  other  vessels  are  prescribed  by  one  year,"  does  not  apply 
to  a  case  where  the  plaintiffs  were  shipbrokers   only  and  not  shipowners,  and 


25.  Unconditional  delivery. — The  Eddy, 
5  Wall.  481,  494,  18  L-  Ed.  486;  Dup-ont, 
etc.,  Co.  v.  Vance,  19  How.  162,  168,  15 
L.  Ed.  584;  4,885  Bags  of  Linseed,  1  Black 
108,  17  L.  Ed.  35;  The  Kimball,  3  Wall. 
37,  42,  18  L.  Ed.  50;  The  Bird  of  Paradise, 
5    Wall.   545,    555,   18    L    Ed.   663. 

Such  precedent  delivery,  if  absolute  and 
unconditional,  displaces  the  lien  for 
freight,  because  it  is  repugnant  to  it  and 
incompatable  with  it,  but  where  the  pay- 
ment or  security  of  payment  is  to  be 
concurrent  or  simultaneous  with  the  de- 
livery of  the  cargo  the  lien  exists  in  full 
force,  and  the  shipowner  cannot  be  re- 
quired to  make  the  delivery  until  the  pay- 
ment of  freight,  or  security,  as  the  case 
may  be,  is  tendered.  The  Bird  of  Para- 
dise, 5  Wall.  545,  556,  18  L   Ed.  662. 

But  if  the  cargo  is  placed  in  the  hands 
of  the  consignee,  with  an  understanding 
that  the  lien  for  freight  is  to  continue,  a 
court  of  admiralty  will  regard  the  trans- 
action as  a  deposit  of  the  goods  in  the 
ware  house,  and  not  as  an  absolute  de- 
livery, and  on  that  ground  will  consider 
the  shipowner  as  being  still  constructively 
in  possession  so  far  as  to  preserve  his 
lien.  4,885  Bags  of  Linseed,  l  Black  108, 
17  L  Ed.  35. 

Agreement  not  amounting  to  waiver. — 
The  Eddy.  5  Wall.  481,  495,  18  L  Ed. 
486;  The  Bird  of  Paradise,  5  Wall.  545, 
556,  18  L.  Ed.  662. 

Construction  of  word  "discharge." — 
The   Bird  of  Paradise,  5  Wall.  545,  557.  18 


L.    Ed.    662.      See    The    Kimball,    3    Wall. 
37,  42,   18   L   Ed.   50. 

26.  Wrongful  delivery  by  charterer.— 
Gracie  v.  Palmer,  8  Wheat.  605,  634,  5 
L.  Ed.  696;  Schooner  Freeman  v.  Buck- 
ingham, 18  How.  182,  192,  15  L-  Ed.  341. 
See,  also,  Thomas  v.  Osborn,  19  How.  22, 
31,  15  L  Ed.  534;  The  Bird  of  Paradise, 
5   Wall.    545,   561,    18    L    Ed.    662. 

27.  Stipulations  as  to  place  and  time  of 
payment  and  delivery. — The  Kimball,  3 
W^all.  37,  43,  18  L.  Ed.  50;  The  Bird  of 
Paradise,  5  Wall.  545,  558,  18  L.  Ed.  662. 
See,  also,  Raymond  v.  Tyson,  17  How.  53, 
57,    15    L    Ed.    47. 

A  "Stipulation  in  a  charter  party  requir- 
ing the  delivery  of  the  cargo  within  reach 
of  the  ship's  tackle,  and  providing  that 
the  balance  of  the  charter  money  remain- 
ing unpaid  on  the  termination  of  the 
homeward  voyage  shall  be  "payable,  one 
half  in  five,  and  one  half  in  ten  days  after 
discharge"  of  the  cargo,  are  not  incon- 
sistent with  the  right  of  the  owner  to  re- 
tain the  cargo  for  the  preservation  of  his 
lien.  The  Kimball,  3  Wall.  37,  18  L  Ed. 
50;  The  Bird  of  Paradise,  5  Wall.  545, 
557,    18    L.    Ed.    662. 

28.  Enforcement  of  lien. — 4.885  Bags  of 
Linseed,  1  Black  108,  112,  17  L  Ed.  35; 
The  Bird  of  Paradise,  5  Wall.  545,  18  L. 
Ed.  662;  The  Eddy,  5  Wall.  481,  489,  18 
L  Ed.  486. 

29.  Pursued  by  Hbel  or  petition  by  way 
of  libel.— The  Sybil,  4  Wheat.  98,  4  L 
Ed.   522. 
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where  the  contract  was  not  one  of  affreightment. >^^ 

J.  Recovery  Back  Where  Goods  Not  Carried. — Freight  being  the  com- 
pensation for  the  carriage  of  goods,  if  paid  in  advance,  is  in  all  cases,  unless  there 
is  a  special  agreement  to  the  contrary,  to  be  refunded,  if  from  any  cause  not  at- 
tributable to  the  shipper,  the  goods  be  not  carried.^^ 

K.  Lighterage. — Which  party  is  chargeable  with  the  expense  of  lighterage 
is  governed  by  the  terms  of  the  contract  of  affreightment  or  the  charter  party 
and  in  the  absence  any  stipulation  in  respect  to  such  expense,  by  the  custom  of 
the  port  of  discharge.^- 

XI.  Demurrage. 

"Demurrage  is  merely  an  allowance  or  compensation  for  the  delay  or  de- 
tention of  a  vessel.     It  is  often  a  matter  of  contract,  but  not  necessarily  so."-^-^ 

XII.  Repairs  and  Supplies. 

A  lender  may  recover  from  the  owners  personally,  the  amount  of  money 
lent  to  the  master  to  pay  disbursements  in  repairing  and  supplying  his  ship 
in  a  foreign  port.^^ 

XIII.   Masters  of  Vessels  and  Seamen. 

See  the  title  Masters  of  VessEi^s,  vol.  8,  p.  300.  See,  also,  ante,  "Carriage 
of  Property  and  Passengers,"  IX. 

Seamen. — See  the  title  Seamen,  ante,  p.   1082. 

XIV.   Pilots. 

See  the  titles  Colusion,  vol.  3,  pp.  876,  878;  Pilots,  vol.  9,  p.  399.  See, 
also,  the  titles  Master  and  Servant,  vol.  8,  p.  275;  Masters  oe  Vessels,  vol. 
8,  p.  300;  Principal  and  Agent,  vol.  9,  p.  640;  Seamen,  ante,  p.  1082. 

XV.  Lights,   Signals  and  Lookouts 

See  the  title  Collision,  vol.  3,  p.  870. 

XVI.  Ports  and  Harbors. 

See  Port,  vol.  9,  p.  548.  See  ante,  "Port  Regulations,  Laws  and  Usages,'' 
V,  A,  2. 

Power  of  Port  Authorities  to  Prevent  Spread  of  Fires. — The  right  and 
duty  of  port  authorities  to  preserve  or  destroy  property  as  necessity  may  de- 
mand, to  prevent  the  spreading  of  a  fire,  is  derived  from  municipal  law,  and 
not  from  the  law  of  the  sea.^^ 

Stipulations  in  Contract  of  Affreightment  as  to  Ports. — See  ante, 
"Stipulation  as  to  Ports  and  Mode  of  Discharge,"  IX,  A,  4,  g. 

XVII.   Shipping  Commissioners. 

Powers  and  Duties. — Shipping  commissioners  are  vested  with  certain  pow- 
ers and  are  charged  with  the  performance  of  certain  duties  in  engaging  seamen 
for   the   merchant    service.      The   act   of   congress   providing    for   their   appoint- 

30.  Action  for  freight. — Railroad  Co.  v.  Affect    of    cesser    clause. — Grossman    v, 
Lindsay,  4  Wall.   650,   18   L   Ed.   328.     See  Burrill.    179    U.    S.    100,    45    L    Ed.    106. 
the    title    LIMITATION    OF    ACTIONS  Defense    of    vis    major.— See    Grossman 
AND   ADVERSE    POSSESSION,  vol.   8,  ,,    Burrill,    179    U.   S.    100,    113,   45. L    Ed. 
pp.   932,   933.  106;   Ilooe  &  Go.  v.  Groverman,  1  "Granch 

31.  Recovery  back  where  goods  not  car-  214,  237,  2  L-  Ed.  86. 

ried.— The   Bird  of   Paradise,  5   Wall    545,  ^^      Wainwright    v.    Grawford,    4    Dall. 

562,   18   L.   Ed    662;  The   knnball,   3   Wall.       .,.,,.^  ^  j^    j;^,    ,,,„      g^^  ^j^g  ^1^,^  MASTERS 

^\«\1^    1    Ed.  50.  ,0^      OF  VESSELS,  vol.   8,  p.  304. 

32.  Mencke  v.  Gargo  of  Java  Sugar,  187  ^  ^=~  tt  o  oo.-  ^^n 
U.  S.   248,  47  L   Ed.   163.                                            ^  35.     Ralli   t.    Troop     157    U.    S.    38h,    419, 

33.  The  Apollon,  9  Wheat.  362,  6  L  ^^  L-  Ed.  742.  See  the  title  FIRES,  vol. 
Ed.    111.  6,   p.   290. 


1206         .  SIDE  LIXES   OF  MIXING   CLAIM. 

ment   forbids  other  persons,  in  certain  cases,   from  performing  the  duties  with 
which   such  commissioners  are  charged  by  the  provisions  of  that  act.-^*^ 

Compensation,  Clerk  Hire  and  Expenditures. — The  amount  of  compen- 
sation to  be  paid  to  the  commissioner  depends  ahogether  on  the  judgment  of 
the  secretary  of  the  treasury.^"  The  right  of  a  shipping  commissioner  to 
employ  clerks  depends  upon  the  sanction  of  the  treasurer  ;3S  nor  can  compen- 
sation be  allowed  him  for  clerk  hire  without  the  certificate  of  the  secretary 
of  the  treasury  that  such  services  appeared  to  have  been  necessarily  rendered.^^ 

XVIII.  Collectors  of  Customs. 

See  the  title  RevenuK  Laws,  ante,  p.  838. 

XIX.  Wrecks  and  Wrecking. 
See  note.^^ 

XX.   Offenses  Respecting   Ships   and   Shipping. 

See  note.^^ 

XXI.   Customs  Duties. 

See  the  title  RevExue  Laws,  ante,  p.  838. 

XXII.  Tonnage  Duties  and  Taxes  on  Gross  Receipts. 

See  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  pp.  336,  344,  396, 
463,  475.     See,  also,  the  title  Taxation.     And  see  note.^s 

SHIP'S  BILL. — See  the  titles  Bill  of  Lading,  vol.  3,  p.  235;  Ships  and 
Shipping. 

SHIP'S  TACKLE. — See  the  title  Ships  and  Shipping. 

SHODDY. — See  the  title  Revenue  Laws,  ante,  p.  894. 

SHORE. — See  the  title  Navigable  Waters,  vol.  8,  p.  812.  See,  also,  the  title 
Boundaries,  vol.  3,  p.  461. 

SHORTLY. — As  to  what  is  a  memorandum  reduced  to  writing  "shortly  after 
the  time  of  the  transaction,"  to  which  a  witness  may  refer  to  refreshen  his 
memory,  see  the  title  Witnesses. 

SICKNESS. — As  to  what  constitutes  a  "sickness"  within  the  meaning  of  that 
term  as  used  in  a  policy  of  life  insurance,  see  the  title  Insurance,  vol.  7,  p.  161. 

SIDE  LINES  OF  MINING  CLAIM.— See  the  title  Mines  and  Minerals, 
vol.  8,  p.  384. 

36.  United  States  v.  Smith,  95  U.  S.  Duties  where  vessel  wrecked  or  dis- 
536,  24  L.  Ed.  517;  Young  v.  Steamship  abled. — See  ante,  "Duties  Where  Vessel 
Co.,  105  U.   S.  41,  44,  2G  L.   Ed.  96G.     See       Wrecked    or    Disabled,"    IX,    E,   4. 

the  title  SEAMEN,  ante,  p.  1082.  Contracts    of    consortship.— See    the    ti- 

37.  United  States  v.  Gunnison,  155  U.  ties  ADMIRALTY,  vol.  i,  p.  139;  SAL- 
S.    389,    392,    39    L-    Ed.    195.  VAGK.  ante.  p.   1062. 

As    to    right   to   expenses    for    rent,    see  41.    piracy.— See  the  title  PIRACY,  vol. 

United  States  v.  Reed,  167  U.  S.  664,  671,  9^  p.  411. 

42  L.  Ed.  317.  Offense    of    casting    away    vessel. — See 

38.  United  States  v.  Gunnison,  155  U.  CAST  AWAY,  vol.  3.  p.  645.  Seethe  title 
S    389,  391,  39   L.   Ed.   195.     So  held  as  to  JURY,  vol.   7,  p.   773. 

the  provisions  of  the  act  of  June  26,  1884,  jurisdiction  of  offense  of  stealing  mer- 

ch.   121,   §    27,    23    Stat     53,    59     wh,ch    ex-  ^^-^gj^dise   belonging   to   ship   being   in   dis- 

pressly  says  so    and  of  June  19.   1886. /^h-  tress  and  castaway.-See  the  title   CRIM- 

421,    §    1,   24    Stat.   79.      See,   also.   United  txtat    t  x\v    ^■r.y    k    r,    qi 

Statel  v.   Reed,   167   U.   S.   664.  672,   42   L.  ^^f^^l!'^!'  '  ^l"  "'  P'  ^^-                ,     ,    ^ 

£j    3^^  42.   The  French  tonnage  duty  act  of  the 

'39.    United    States  v.   Gunnison,   155   U.  15th    of    May,    1820,    inflicts    no    forfeiture 

S    389,  392,  39  L.  Ed.  195.     So  provided  by  o^  the  vessels  for  the  nonpayment  of  the 

act    of    June    19,    1886,    ch.    421,    ?    1,    24  tonnage    duty;    the    duty    is    collectible    in 

Q*.j^t    «9  the  same  manner  as  by  the  collection  act 

Fee  of  seamen  reshipping  in  succeeding  of    1779.      The    Apollon,    9    ^^'heat.    362,    6 

voyage. — Young  7'.   Steamship   Co..   105   U.  L.    Ed.   111. 
S.  41,  43,  26  L-   Ed.  966.  Tax  on  gross  receipts  from  passengers. 

40.     Loss    of    identity    of     vessel. — See  —Steamboat    Co.    v.    Collector,    18    Wall, 

ante,   "National    Character,"    II.  478,   21    L.    Ed.   769. 
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SIDEWALKS. — See  the  titles  Special  Assessments;  Streets  and  High- 
ways. 

SIGNALS.— See  the  titles  Collision,  vol.  3,  p.  900;   Crossings,  vol.  5,  p.  149. 

SIGN— SIGNATURE.— See  the  titles  Bonds,  vol.  3,  p.  389;  Deeds,  vol.  5, 
p.  259;  Exceptions,  Bill  of,  and  Statement  of  Facts  on  Appeal,  vol.  6,  p. 
36;  Judgments  and  Decrees,  vol.  7,  p.  579.  As  to  mandamus  to  compel  sign- 
ing, see  the  title  Mandamus,  vol.  8,  p.  43.  As  to  sufficiency  of  signature  to 
satisfy  statute  of  frauds,  see  the  title  Frauds,  Statute  of,  vol.  6,  p.  467.  As 
to  whether  signing  a  bill  of  exceptions  by  initials  simply  is  a  sufficient  signing, 
see  the  title  Exceptions,  Bill  of,  and  Statement  of  Facts  on  Appeal,  vol. 
6,  p.  38.  If  two  persons  are  named  as  grantors  or  obligors  in  a  deed,  and  one 
only  execute  it,  it  is  a  good  deed  as  to  him  who  seals  it,  and  void  as  to  the  other.^ 
By  the  principles  of  law,  as  settled  in  the  courts  of  England  and  the  United 
States,  making  a  mark  is  signing  even  in  the  attestation  of  a  last  will  and 
testament. - 

SILENCE. — As  to  whether  silence  is  equivalent  to  misrepresentation,  see  the 
title  Fraud  and  Deceit,  vol.  6,  p.  411.  As  to  estoppel  by,  see  the  title  Estoppe^l, 
vol.  5,  p.  950. 

SILKS  AND  SILK  GOODS.— See  the  title  Revenue  Laws,  ante,  p.  895. 

SILK  GLOVES.— See  the  title  Revenue  Laws,  ante,  p.  897. 

SILK  LACES.— See  the  title  Revenue  Laws,  ante,  p.  895. 

SIMILAR  DESCRIPTION.— As  to  meaning  of  words  "of  similar  descrip- 
tion." as  used  in  the  tariff  laws,  see  the  title  Revenue  Laws,  ante.  p.  870. 

SIMILAR  FACTS  AND  TRANSACTIONS.— See  the  title  Evidence,  vol.  5, 
p.  1014. 

SIMILAR  PURPOSES.— The  words  "for  similar  purposes"  in  the  fifth  section 
of  the  act  of  August  3,  1882,  providing  for  the  authentication  of  papers  offered 
in  evidence  upon  the  hearing  of  any  extradition  case,  must  receive  the  same 
construction  that  they  received  under  the  act  of  June  22,  1860,  which  was  that 
they  meant  "as  evidence  of  criminality;"  the  same  construction  was  given  to 
similar  words  in  prior  statutes.-^ 

SIMILITER.— See  the  title  Pleading,  vol.  9,  p.  456. 

SIMILITUDE   CLAUSE.— See  the  title  Revenue  Laws,  ante,  p.  869. 

SIMPLE  BLOCKADES.— See  the  title  Blockade,  vol.  3,  p.  366. 

SIMPLE  CONFESSION.— See  the  title  Confession,  vol.  3,  p.   1016. 

SIMPLE  CONTRACTS.— See  the  title  Contracxs,  vol.  4,  p.  552. 

SINGLE  BILL. — A  single  bill  is  when  a  man  is  bound  to  another  by  bill 
or  note,  without  a  penalty."* 

SINGLE  MAN. — The  term  "single  man"  in  a  statute  has  been  held  to  in- 
clude an  unmarried  female.^  Though  it  is  true  that  the  words  "single  man 
and  "married  man,"  referring  to  the  conjugal  relation  of  the  sexes,  do  not  or- 
dinarily include  females.^ 

SINGLE  SHIP. — An  armed  torpedo  launch  propelled  by  steam  is  a  "single 
ship"  within  the  meaning  of  the  rules  of  distribution  in  the  prize  act  of  1864. 
The  words  "single  ship"  are  used  in  contradistinction  to  the  words  "vessel  or 
vessels,"  which  include  more  than  onc.'^ 

1.  Signing  by  two  or  more  obligors. —  U.  S.  .130,  34  L.  Ed.  464.  See  the  title  EX- 
Gerard    v.    Basse,    1    Dall.    119.    121,    1    L.       TRADl'l  ION,   vol.    6,   p.   220. 

^i  ^c-      •„     u  u  ■        K  ■     ^      7     u  *•    Single  bill.— Briscoe  v.  Bank,  11   Pet. 

2.  Sipmgby  mark  ,s  sufficient -Zac^^^^  0,7,  3.>8d,  9  L.  Ed.  709.  See  the  title 
"""tV^  I'rank hn,  12  Pet.  l:.l.  9  L.  Ed    103.5.       BONDS,   vol.   3,   p.   382. 

Under  the  laws  of  Louisiana,  and  the  de-  „., 

cisions  of  the  courts  of  that  state,  a  mark  ^  f '  ,  ^''^'^E.  ^'- ,Va  ^f    ^    ^^all.    219,    19    L. 

for  the  name,  to  an  instrument,  by  a  per-  ^^-   ^^^-     ^^^   ^'^N,  vol.   7,  p.   1085. 

son   who   is   unable   to   write   his   name,   is  6-     Silver   z'.    Eadd,   7   Wall.   219,   226,    19 

of   the   same   efifect  as   a   signature   of   the  L.   Ed.   138. 

name.     Zacharie  v.   Franklin,  12   Pet.   151,  7.   Single  ship. — United    States  r  Steever 

9  L.  Ed.  ,1035.  113    U.    S.    747.    28    L.    Ed.    1133.      See    the 

3.  Similar  purposes. — In   re   Cortes,   136  title  PRIZE,  vol.  9,  p.  744. 
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SINGLINGS.— See  Low  Wines,  vol.  7,  p.  1076. 

SINKING  FUND. — A  sinking  fund  may  be,  and  generally  is,  intended  as  a 
cumulative  security  for  the  payment  of  the  debt  with  which  it  is  connected.^ 
The  duty  of  the  manager  of  every  sinking  fund  is  to  seek  some  safe  investment 
for  the  moneys  as  they  accumulate  in  his  hands,  so  that  when  required  they 
may  be  promptly  available.^ 

SITUS. — As  to  the  situs  of  debts  for  the  purpose  of  taxation,  see  the  title 
Taxation.  See,  also,  the  titles  Confi^ict  of  Laws,  vol.  3,  p.  1039;  Domicile, 
vol.  5,  p.  473. 

SKINS.— See  the  title  Revenue  Laws,  ante,  p.  896. 

SLANDER. — See  the  title  Libee  and  Slander,  vol.  7,  p.  857. 

SLANDER  OF  TITLE.— See  the  title  Libel  and  Slander,  vol.  7,  p.  865. 

SLAUGHTER  HOUSES.— See  the  titles  Constitutional  Law,  vol.  4,  p. 
376;   Nuisances,  vol.  8,  p.  937. 

1  sinking  fund.— Tennessee  Bond  Cases,  2.  Sinking-Fund  Cases,  99  U.  S.  700, 
114  U.  S.  663,  698,  29  L-  Ed.  281.  725,  25  h.  Ed.  496. 


SLAVERY  AND  INVOLUNTARY  SERVITUDE. 

BY    HOMER    RICHKV. 

I.    Constitutional  Recognition  and  Protection  of  Slavery,  1209.    . 
II.    Slavery  under  the  Ordinance  of  1787,  1210. 

III.  Rights  and  Disabilities  of  Slaves,   1210. 

A.  Domestic  and  Political  Status  Determined  by  the  Laws  of  Each  State, 

1210. 

B.  Slaves  and  Free  Negroes  as  Citizens,  1210. 

C.  Power  to  Sue  and  Be  Sued,  1210. 

D.  Competency  as  Witnesses,   1210. 

E.  Capacity  to  Enter  into  Contracts,  1210. 

IV.  Property  Rights  in  Slaves,   1210. 

A.  Constitutional  Recognition,  1210. 

B.  Transfer  of  Property  in  Slaves,  1210. 

1.  Sale  or  Conveyance,   1210. 

a.  Necessity  for  Deed.   1210. 

b.  State  Laws  Prohibiting  Introduction  for  Sale,  1210. 

c.  Enforcibility  of  Contract  after   Emancipation,   1210. 

d.  Impairment  of  Obligation  of  Contracts  for  the  Sale  of  Slaves, 

1210. 

e.  Sale  under   Execution,    1210. 

2.  Transfer  by  Will,   1210. 

3.  Mortgages;  Accounting,  Ownership  of  Increase,  etc.,   1210. 

4.  Gift  of  Slaves,  1211. 

5.  Adverse  Possession,  1211. 

C.  Hiring  Slaves,  1211. 

V.   Fugitive  Slaves,   1211. 

VI.    Slave  Trade,   1211. 

VII.   Manumission  and  Emancipation,   1211. 
VIII.    Suits  for  Freedom,    1212. 

IX.   The  Thirteenth  Amendment,  1212. 

A.  How  Far  Self- Executing,  1212. 

B.  Thirteenth  Amendment  Prohibitive  of  the  Acts  of  Individuals,   1212. 

C.  Character  of  Legislation  in  Aid  of  the  Thirteenth  Amendment,   1212. 

D.  Prohibition  Not  Restricted  to  Enslavement  of  the  Negro  Race,   1212. 

E.  Character  of  Servitude  Forbidden  by  the  Thirteenth  Amendment,  1212. 

1.  Generally,    1212. 

2.  Exceptional  Cases  Not  Embraced,   1213. 

3.  Peonage,   1213. 

CROSS   REFERENCES. 
As  to  liability  of  a  carrier  for  injury  to  slaves  in  transportation,  see  tbc  title 
Carriers,  vol.  3,  p.  568.     As  to  the  c'ivil  rights  of  negroes,  see  the  titles  Citi- 
zenship, vol.  3,  pp.  792,  793;  Civil  Rights,  vol.  3.  pp.  814,  824,  et  seq. 
I.   Constitutional  Recognition  and  Protection  of  Slavery. 
See  note.^ 

1.     Constitutional   recognition    and    pro-  7   How.  283,  535,   12  L.   Ed.  702. 

tection.— Scott  v.   Sandford,   19    How.   393,  Art.   1,   §  9;   "migration"  and  "importa- 

15    L.    Ed.   G91.  tion"     construed. — People     v.     Compagiue 

Recognition     of     slaves     as     persons. —  Generale    Traii-satlantique,    107    U.    S.    59, 

Groves   v.    Slaughter,    15    Pet.    449,   506,   10  27   L-    Ed.   383. 
L.    Ed.    800.      See,   also,    Passenger    Cases, 

(1209) 


1210  SLAJ'ERV  AXD  IXJ^OUJKTARY  SERVITUDE. 

Constitutionality  of  Acts  of  Congress  Restricting  the  Extension  of 
Slavery  in  the  Territories.— See  the  title  Coxstitutioxal  Law,  vol.  4, 
p.  115. 

II.   Slavery  under  the  Ordinance  of  1787. 

Seje   footnotes. - 

III.   Rights  and   Disabilities   of   Slaves. 

A.  Domestic  and  Political  Status  Determined  by  the  Laws  of  Each 
State. — Sec  noie.-^ 

Power  of  Congress  to  Impose  Conditions  upon  New  States  with  Re- 
gard to  the  Prohibition  of  Slavery. — See  the  title  Coxstitutioxal  Law, 
vol.  4,  p.  336.-* 

B.  Slaves  and  Free  Negroes  as  Citizens. — See  the  titles  Citizexship, 
vol.  3,  pp.  791,  805;  Coxstitutioxal  Law,  vol.  4,  pp.  467,  480;  Courts,  vol. 
4,  p.  940. 

C.  Power  to  Sue  and  Be   Sued. — See  the  title  Courts,  vol.  4,  p.  940. 

D.  Competency  as   Witnesses. — See  the  title  Witnesses. 

E.  Capacity  to  Enter  into  Contracts. — The  slave  was  incapable  of  en- 
tering into  a  contract,  not  excepting  the  contract  of  marriage.^ 

IV.  Property  Rights  in  Slaves. 

A.  Constitutional  Recognition. — See  ante,  "Constitutional  Recognition  and 
Protection  of   Slavery,'"   I. 

B.  Transfer  of  Property  in  Slaves — 1.  Sale  or  Coxveyaxce — a.  Neces- 
sit\  for  Deed. — Property  in  a  negro  might  be  obtained  by  a  bona  fide  purchase 
without  deed.*^ 

b.  State   Laii's  Prohibiting  Introduction  for  Sale. — See   footnotes."^ 

c.  Enforcement  of  Contract  after  Emancipation. — See   footnote.^ 

d.  Impairment  of  Obligation  of  Contracts  for  the  Sale  of  Slaves. — See  the 
title  Impairmext  of  Obligatiox  of  Contracts,  vol.  6,  p.  810. 

e.  Sale  under  E.recution.—See  footnote.^ 

2.  Transfer  by  Will.— See  the  title  Wills. 

3.  ^Mortgages;  Accounting,  Ownership  of  Increase,  etc.— Accounting 
for  Hire,  Rents  and  Profits. — See  the  title  Chattel  Mortgages,  vol.  3, 
p.  766. 

2     Slaves  as  property  in  the  Northwest  6.    Sale — Necessity  for   deed. — Pirate  v. 

Territory.— See      Menard     v.     Aspa^ia,     5  Dalby,  l   Dall.  167,  169,  1  L.   Ed.  84. 

Pet    505,   8   L.    Ed.   207.  7.     Mississippi    cons\itutional    provision. 

Involuntary    servitude    under    the   ordi-  —See      the      title      CONSTITUTIONAL 

nance  of  1787.— '"Imprisonment  at  hard  la-  LAW,  vol.  4,  pp.  73,  74.     See,  also,  Harde- 

bor.     compulsory    and    unpaid,    is,    in    the  man    v.    Harris,    7    How.    726,    12    L.    Ed. 

strongest  sense  of  the  words,  'involuntary  889;   Harris  z'.  Runnels,  12   How.  79,  13  L. 

servitude    for    crime,'    spoken    of    in    the  Ed.    901.      _ 

provision  of  the  ordinance  of  1787,  and  of  Importation  m  violation  of  Texas  stat- 

the    thirteenth    amendment   of   the    consti-  ute.— See    Randon  v.   Toby,   11    How.    493, 

tution,    by    which    all    other    slavery    was  13  L.  Ed.  784. 

abolished."      Ex   parte    Wilson,   114   U.    S.  Judgment;    injunction;    parties    in    pan 

417     429,   29    L.    Ed.    89.  delicto. — See    Sample   z\    Barnes,   14    How. 

3'    Domestic   and  political   status  deter-  70,    14    L.    Ed.    330. 

mined  by  the  law  of  each  state.— Strader  8.  Enforcibility  of  contract  after  eman- 

7'     Graham,    10    How.    82,    13    L.    Ed.    337;  cipation    where    the    consideration    was    a 

Scott   r'  Sandford,    19    How.    393,    452,    15  slave,  or   the   hire   thereof.— See   White   v. 

L     Ed   'g91.      See    the    title    CONSTITU-  Hart,  13  Wall.  G46,  20  L.   Ed.  685;  Osborn 

TIONAL  LAW,  vol.   4,  pp.   163,   166,   345.  V.  Nicholson,  13  Wall.  654,  20  L.  Ed.  689; 

4  Effect  of  admission  upon  ordinance  Sevier  z:  Haskell,  14  Wall.  12,  20  L.  Ed. 
of  1787— Strader  v.  Graham,  10  How.  82,  827;  Boyce  v.  Tabb,  18  Wall.  546,  21  L. 
13  L  Ed  337  See,  also,  the  title  CON-  Ed.  757;  Hall  v.  United  States,  92  U.  S. 
s'TITUTIONKl  law,  vol.  4,  pp.  338,  27,  31,  23  L.  Ed.  597;  Louisana  t'.  Pds- 
339                       '  bury,    105   U.    S.   278,   297,   26    L.    Ed.    1090. 

5  Capacity  to  enter  into  contracts.—  9.  Sale  under  execution;  injunction.— 
Hail  V.  United  States,  92  U.  S.  27,  30,  23  See  Amis  v.  Myers,  16  How.  492,  14  L. 
L.   Ed.   597.                                                                        Ed.    1029. 
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Ownership  of  Increase ;    Rule  of  Partus  Sequiter  Ventrum  Universally 
Followed. — See   footnote,  i" 

4.  Gift  of  Slaves. — See  footnote. ^^ 

5.  Adversk   Possession. — See   footnote. ^^ 
C.   Hiring  Slaves. — See  footnote. ^^ 

V.     Fugitive    Slaves. 


See  footnotes.^** 
See  footnotes.  ^^ 
See  footnotes. ^"^ 


VI.     Slave  Trade. 
VII.     Manumission   and  Emancipation. 


10.  Ownership  of  increase;  rule  of  par- 
tus sequiter  ventrum. — See  Williamson 
V.  Daniel,  12  Wheat.  568,  6  L.  Ed.  731. 
See,  also,  Pirate  v.  Dalby,  1  Dall.  167,  1 
L.  Ed.  84;  McCutchen  v.  Marshall,  8  Pet. 
220,  8  L.  Ed.  923:  Fowler  v.  Merrill,  11 
How.  375,  13  L.  Ed.  736;  Alberty  v.  United 
States,   162   U.   S.   499,  501.  40   L.   Ed.    1051. 

11.  Gift  of  slaves;  under  the  Virginia 
statutes. — See  Spires  v.  Willison,  4 
Cranch  398.  2  L.  Ed.  659;  Ramsay  v.  Lee, 
4    Cranch    401,   2    L.    Ed.    660. 

12.  Adverse  possession;  under  the  Vir- 
ginia statutes. — See  Brent  v.  Chapman,  5 
Cranch  358,  3  L-  Ed.  125;  z^uld  v.  Nor- 
wood, 5  Cranch  361,  3  L-  Ed.  12<5;  Shelby 
V.  Guy.  11  Wheat.  361,  6  L.  Ed.  495. 

13.  Hiring  slaves;  liability  for  escapes. 
— See  Beverly  v.  Brooke,  2  Wheat.  100, 
4    L.    Ed.    194. 

14.  Fugitive  slaves. — As  to  the  cases 
in  regard  to  fugitive  slaves,  their  cap- 
ture and  return,  the  operation  and  en- 
forcement of  the  constitutional  provision, 
constitutionality  of  the  fugitive  slave 
acts,  etc.,  see  the  following:  Respublica 
V-  Richards,  2  Dall.  224,  1  L-  Ed.  358;  Prigg 
V.  Pennsylvania,  16  Pet.  539,  10  L.  Ed. 
1060;  Jones  v.  Van  Zandt,  5  How.  215, 
12  L.  Ed.  122;  Norris  v.  Crocker,  13  How. 
429.  14  L.  Ed.  210;  Moore  v.  Illinois,  14 
How.  13,  14  L.  Ed.  306;  Ableman  :-.  Booth, 
21    How.   506,    16    L.    Ed.   169. 

Whether  constitutional  provision  self- 
executing. — As  to  whether  the  fugitive 
slave  clause,  art.  4,  §  2,  of  the  federal 
constitution  was  self-executing,  see  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.   73. 

State  legislation  in  aid  of  fugitive  slave 
clause. — .As  to  whether  the  several  states 
had  the  right  to  legislate  in  aid  of  the 
fugitive  slave  clause  in  so  far  as  that 
clause  was  not  self-executing,  or  whether 
such  right  was  exclusive  in  congress,  see 
the  title  CONSTITUTIONAL  LAW. 
vol.  4,  pp.  182,  183. 

Rights  of  Spanish  subjects  under  trea- 
ties.—See  The  Amistad,  15  Pet.  518,  10 
L.    Ed.    826. 

15.  Slave  trade. — For  the  cases  upon 
the  slave  trade,  see  the  following:  The 
Amiable  Lucy,  6  Cranch  330.  3  L.  Ed. 
239;    The   Josefa    Segunda,    5    Wheat.    338, 


359,  5  L.  Ed.  104;  The  Emily,  9  Wheat 
381    6  L.  Ed.  ii<i;  The  St.  Jago  de  Cuba, 

9  Wheat.  409,  412,  6  L.  Ed.  122-  The  Me- 
rino, 9  Wheat.  391,  6  L.  Ed.' 118;  The 
Plattsburgh,  lo  W^heat.  133,  6  L.  Ed  '>S4- 
The  Josefa  Segunda,  10  Wheat.  312,  6  L 
Ed.  329;  The  Antelope,  lO  Wheat.  66,  6  L 
Ed.  268;  The  Antelope,  ll  Wheat.  413 
414,  6  L.  Ed.  508;  United  States  v.  Good- 
mg,  12  Wheat.  460,  473,  6  L.  Ed.  693; 
United  States  v.  Preston,  3  Pet.  57,  7  L 
Ed.  601;  The  Garonne,  11  Pet.  73,  9  L.  Ed." 
637;   United   States  v.  Morris,   14  Pet    464* 

10  L.  Ed.  543;  The  Amistad,  15  Pet.  Sls' 
10  L.  Ed.  826;  The  Slavers  (Kate),  2 
Wall.  350,  17  L.  Ed.  878;  The  Slavers 
(Sarah),  2  Wall.  366,  17  L.  Ed.  906;  The 
Slavers  (Weathergage),  2  Wall.  375,  17 
L.  Ed.  909;  The  Slavers  (Reindeer),  2 
Wall.    383,    17    L.    Ed.    911 

Right  of  seamen  to  wages. — As  to  right 
of  seamen  upon  forfeited  vessel  to  wages, 
see  the  title  SEAMEN,  ante,  p.  1082. 

16.  Manumission  defined. — See  MANU- 
MISSION, vol.  8,  p.  14S. 

Manumission  by  deed  or  will. — See  Mc- 
Cutchen V.  Marshall,  8  Pet.  220,  8  L.  Ed. 
9-^3;  Fenwick  v.  Chapman,  9  Pet.  461.  9  L. 
Ed.  193;  Wallingsford  v.  Allen,  10  Pet 
583,  9  L.  Ed.  542;  Williams  t'.  Ash,  1  How 
1,  11  L.  Ed.  25;  Miller  v.  Herbert,  5  How 
72,    12    L.    Ed.    55. 

Manumission  by  acceptance  of  verdict 
for  value  of  slave.— See  Cowpcrthwaitc  :■ 
Jones,  2  Dall.  55,  1  L.  Kd.  2S7. 

Emancipation;  Pennsylvania  Act  of 
March  1st,  ITSOr— See  Respublica  v.  Bet- 
sey, 1  Dall.  469,  1  L.  Ed,  227. 

Emancipation;  Pennsylvania  act  of 
state  in  violation  of  positive  law,  or  by 
carrying  him  into  free  territory.— Sec 
Commonwealth  <•.  Chambre,  4  Dall.  143,  i 
L.  Ed.  776;  Scott  v.  London,  3  Cranch  324, 
2  L.  Ed.  455;  Scott  v.  Ben,  6  Cranch  3.  3 
L,  Ed.  135;  Henry  v.  Ball,  l  Wheat.  1,  4  L. 
Ed.  21;  Mason  v.  Matilda,  12  Wheat.  590, 
6  L.  Ed.  738;  Menard  v.  .Aspasia,  5  Pet.' 
505,  8  L.  Ed.  207;  Lee  v.  Lee,  8  Pet.  44,  8 
L.  Ed.  860;  Rhodes  v.  Bell.  2  How.  397,  11 
L.  Ed.  314;  Scott  V.  Sandford,  19  How 
393,  15  L.  Ed.  691. 

The  proclamation  of  emancipation. — 
See  Texas  v.  White,  7  Wall.  700,  728  io  L 
Ed.  227. 
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VIII.    Suits  for  Freedom. 

See   footnote.  ^'^ 

IX.     The    Thirteenth   Amendment. 

A.  How  Far  Self-Executing. — This  amendment,  as  well  as  the  fourteenth, 
is  undoubtedly  self-executing  without  any  ancillary  legislation,  so  far  as  its 
terms  are  applicable  to  any  existing  state  of  circumstances.  By  its  own  unaided 
force  and  efifect  it  abolished  slavery,  and  established  universal  freedom. ^^  Still, 
legislation  may  be  necessary  and  proper  to  meet  all  the  various  cases  and  cir- 
cumstances to  be  affected  by  it,  and  to  prescribe  proper  modes  of  redress  for 
its  violation  in  letter  or  spirit.^" 

B.  Thirteenth  Amendment  Prohibitive  of  the  Acts  of  Individuals. — 
Unlike  the  fourteentli  amendment,  which  is  prohibitive  only  to  the  state,  and 
of  acts  done  under  state  authority,  the  thirteenth  amendment  denounces  a  status 
or  condition  irrespective  of  the  authority  by  which  it  is  created.  In  other  words, 
individual  acts  of  oppression,  amounting  to  slavery  or  involuntary  servitude, 
are  forl)i(lden  wliether  done  under  the  sanction  of  state  authority  or  not.-"' 

C.  Character  of  Legislation  in  Aid  of  the  Thirteenth  Amendment. — ■ 
While  legislation  under  the  fourteenth  amendment  must  necessarily  be  cor- 
rective of  state  laws  and  proceedings  thereunder,  under  the  thirteenth  it  may- 
be primary  and  direct,  operating  upon  the  acts  of  individuals  whether  sanctioned 
by  state  legislation  or  not.^^ 

D.  Prohibition  Not  Restricted  to  Enslavement  of  the  Negro  Race. — ■ 
While  the  inciting  cause  of  the  thirteenth  amendment  was  the  emancipation  of 
the  colored  race,  yet  the  amendment  itself  is  a  denunciation  of  a  condition, 
and  not  a  declaration  in  favor  of  that  particular  people.  It  reaches  every  race 
and  every  individual,  and  slavery  or  involuntary  servitude  of  the  Chinese, 
Italian,  or  the  Anglo-Saxon  are  as  much  within  its  compass  as  slavery  or  in- 
voluntary  servitude   of  the   African. 22 

E.  Character  of  Servitude  Forbidden  by  the  Thirteenth  Amendment 
— 1.  Generally. — The  thirteenth  amendment  has  respect  not  to  distinctions 
of  race  or  class  or  color, 23   nor  to  servitudes  attached  to  property  or  to  busi- 

17.  Suits  for  freedom, — As  to  suits  for  sary  and  proper  laws  for  the  obliteration 
freedom,  see  Wood  v.  Davis,  7  Cranch  271,  and  prevention  of  slavery  with  all  its 
3  L.  Ed.  339;  Mima  Queen  v.  Hepburn,  7  badges  and  incidents."  Civil  Rights  Cases, 
Cranch  290,  3  L-  Ed.  348;  Davis  v.  Wood,  109  U.  S.  3,  21,  27  L.  Ed.  836. 

1   Wheat.  6,  4   L.   Ed.   22;   Menard  v.   As-  22.  Prohibition    not  restricted  to  enslave- 

pasia,  5  Pet.  .505,  8  L.  Ed.  207;  Lee  t'.  Lee,  ment     of     negro     race. — Slaughter-House 

8  Pet.  44,  8  L-  Ed.  860;   Fenwick  v.  Chap-  Cases,    16    Wall.    36,    69,    21    L    Ed.    394; 

man,  9  Pet.  461,  9  L-   Ed.   193;   Choteau  7'.  Hodges  v.  United   States,  203  U.   S.   1,  16, 

Marguerite,    12    Pet.    507,    9    L.    Ed.    1174;  17,  51  L-  Ed.  65. 

Williams  v.  Ash,  i  How.  1,  11  L-  Ed.  25;  23.     Distinctions    founded    on    class    or 

Adams  v.   Roberts,  2  How.  486,  11  L.   Ed.  color.— Civil  Rights  Cases,  109  U.  S.  3,  24, 

349-   Vigel  V.   Naylor,  24   How.   208,   16   L.  27  L.  Ed.  836;  Plessy  v.  Ferguson,  163  U. 

Ed.  646.  vS.    537,   41    L.    Ed.    256;    Hodges   7'.    United 

18.  How  far  self-executing._Civil  Rights  States,  203  U.  S.  1,  16,  51  L.  Ed.  65. 
Cases,  109  U.  S.  3,  20,  27  L.  Ed.  836;  Clyatt  "A  statute  which  implies  merely  a  legal 
T'.   United  States,  197  U.   S.  207,  216,  49   L.  distinction  between  the  white  and  colored 
Ed.  726.  races — a    distinction    which    is    founded    in 

19.  Same. — Civil  Rights  Cases,  109  U.  S.  the  color  of  the  two  races,  and  which  must 
3.  20,  27  L.  Ed.  836;  Clyatt  v.  United  always  exist  so  long  as  white  men  are  dis- 
States,   197   U.    S.   207,   217.   49   L-   Ed.   72C).  tinguished  from  the  other  race  by  color — 

20.  Prohibitive  of  the  acts  of  individuals.  has  no  tendency  to  destroy  the  legal  equal- 
— Clyatt  V.  United  States,  197  U.  S.  207,  ity  of  the  two  races,  or  re-establish  a 
216,  49  L.  Ed.  726;  Civil  Rights  Cases,  109  state  of  involuntary  servitude."  Plessy  v. 
U.  S.  3,  20,  27  L.   Ed.  836.  Ferguson,  163  U.  S.  537,  543,  41  L.  Ed.  256. 

21.  Character  of  legislation  in  aid  of  Separation  of  races  in  public  convey- 
thirteenth  amendment. — Civil  Rights  Cases,  ances. — A  law  which  authorizes  and  re- 
109  U.  S.  3,  23,  27  L.  Ed.  836;  Clyatt  v.  quires  a  separation  of  the  white  and  negro 
United  States,  197  U.  S.  207,  217,  49  L.  Ed.  races  in  public  conveyances  is  not  obnox- 
726.  ious  to  the  thirteenth   amendment  as  im- 

"Congress  has  a  right  to  enact  all  neces-       posing   slavery   and   involuntary   servitude 
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ness,-^  nor  to  the  restraint  necessarily  imposed  upon  some  individuals  through 
die  granting  of  exclusive  privileges  and  franchises  to  others, ^-^  nor  to  the  in- 
fringement of  rights  due  to  the  acts  of  individual  conspirators  in  preventing 
other  individuals  from  making  or  carrying  out  lawful  contracts  and  agreements, ^^ 
but  to  slavery  and  involuntary  personal  servitude — that  is,  a  condition  of  en- 
forced compulsory  service  of  one  to  another,  of  whatever  class  or  name.-" 

2.  Exceptional  Cases  Not  Embraced. — The  thirteenth  amendment  was  not 
intended  to  introduce  any  novel  doctrine  with  respect  to  certain  descriptions  of 
service  which  have  always  been  treated  as  exceptional ;  such  as  military  and 
naval  enlistments,  or  to  disturb  the  right  of  parents  and  guardians  to  the  custody 
of  their  minor  children  or  wards. ^^ 

3.  Peonage. — Defined. — Peonage  may  be  defined  as  a  status  or  condition 
of  compulsory  service,  based  upon  the  indebtedness  of  the  peon  to  the  master. 
The  basal  fact  is  indebtedness,  but  peonage,  however  created,  is  compulsory 
servitude. ^^^ 

Statutes  Denouncing-  and  Punishing-  Peonage. — In  the  exercise  of  its 
power  to  enforce  the  thirteenth  amendment  by  appropriate  legislation  congress 
has  enacted  §§  1990,  5526,  of  the  Revised  Statutes,  denouncing  peonage,  and 
punishing  one  who  holds  another  in  that  condition  of  involuntary  servitude. 
That  which  is  contemplated  by  these  statutes  is  compulsory  service  to  secure 
the  payment  of  a  debt,  and  this  legislation  is  within  the  power  of  congress.^*' 

Apply  to  All  Persons  and  in  All  Places. — This  legislation  is  not  limited 
to  the  territories  or  other  parts  of  the  strictly  national  domain,  but  is  operative 
in  the  states,  and  wherever  the  sovereignty  of  the  United  States  extends.  It 
applies  to  the  case  of  any  person  holding  another  in  a  state  of  peonage,  and  this 
whether  there  be  municipal  ordinance  or  state  law  sanctioning  such  holding. 
It  operates  directly  on  every  citizen  of  the  Republic,  wherever  his  residence 
may  be."^^ 

Indictments ;  Statute  Contemplates  Distinct  Acts.— Section  5526  of  the 


upon  the  inferior  race.  Plessy  v.  Fergu- 
son, 163  U.  S.  537,  543,  41  L.  Ed.  256.  See 
the  title  CIVIL  RIGHTS,  vol.  3,  p.  833. 

Refusal  of  accommodations  at  inns,  en- 
trance to  places  of  public  amusement,  etc. 
— -The  refusal  to  any  person  of  the  accom- 
modations of  an  inn,  or  a  public  convey- 
ance, or  a  place  of  public  amusement,  by 
an  individual,  and  without  any  sanction 
or  support  from  any  state  law  or  regula- 
tion, does  not  inflict  upon  such  persons 
any  manner  of  servitude,  or  form  of  slav- 
ery, as  those  terms  are  understood  in  this 
country.  Civil  Rights  Cases,  109  U.  S.  3, 
23,  27  L.  Ed.  836.  See  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  834. 

24.  Nor  to  servitudes  attached  to  prop- 
erty.— Slaughter-House  Cases,  16  \\'all. 
36,    69,  21  L.  Ed.  394. 

25.  Grant  of  exclusive  privileges  and 
franchises  as  constituting  slavery  and  in- 
voluntary servitude. — See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  410, 
411,  483. 

26.  Conspiracy  to  prevent  making  or 
carrying  out  of  contract. —  HoiI^cs  "■. 
United  States.  203  U.  S.  1,  51  L.  Ed'.  65. 

27.  Involuntary  personal  servitude  of 
one  to  another. — Slaughter-House  Cases, 
16  Wall.  36,  21  L.  Ed.  394;  Civil 
Rights  Cases,  109  U.  S.  3,  24,  27  L.  Ed. 
836;  Plessy  7'.  Ferguson.  163  U.  S.  537,  41 
L  Ed.  256;  Hodges  7'.  United  States,  203 
U.   S.   1,   16,  51   L-   Ed.   65. 


Slavery  implies  involuntary  servitude — 
a  state  of  bondage;  the  ownership  of  man- 
kind as  a  chattel  or  at  least  the  control  of 
the  labor  and  services  of  one  man  for  the 
benefit  of  another,  and  the  absence  of  a 
legal  right  to  the  disposal  of  his  own  per- 
son, property  and  services.  Plessy  v.  Fer- 
guson, 163  U.  S.  537,  542,  41  L.  Ed.  256; 
Clyatt  7'.  United  States,  197  U.  S.  207,  218, 
49  L.  Ed.  726. 

22,  Exceptional  cases  not  embraced. — 
Robertson  v.  Baldwin,  165  U.  S.  275,  282, 
41   L.  Ed.  715. 

No  distinction  between  a  public  and  pri- 
vate service. — Robertson  :■.  Baldwin,  165 
U.  S.  275,  282,  41   L.  Ed.  715. 

Constitutionality  of  acts  requiring  sea- 
men to  carry  out  the  contracts  contained 
in  their  shipping  articles. — Sec  tiic  title 
SlvVMEN,  ante,  p.   1082. 

Detention  of  Chinese  pending  investiga- 
tion and  deportation  under  the  Chinese  ex- 
clusion act.— Sec  the  title  CHINESE  EX- 
CLUSION ACTS,  vol.  3,  p.  774. 

29.  Peonage  defined. — Clyatt  ?'.  United 
States,  197  U.  S.  207,  215,  49  L.   Ed.  726. 

30.  Statute  denouncing  and  punishing 
peonage.— Clyatt  r.  United  States,  197  U. 
S.  207,  216,  49  L.    Ed.   726. 

31.  Apply  to  all  persons  and  in  all  places. 

— Clvatt   '•.    Ignited    States,    197    U.    S.    207, 
218,  49  L.  Ed.  726. 
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Revised  Statutes  punishes  "every  person  who  holds,  arrests,  returns,  or  causes 
to  be  held,  arrested  or  returned,"  any  person  to  a  condition  of  peonage.  Three 
distinct  acts  are  here  mentioned — holding,  arresting,  returning.  The  disjunc- 
tive "or"  indicates  the  separation  between  them  and  shows  that  either  one  may 
be  the  subject  of  indictment  and  punishment.  Therefore  where  the  indictment 
merely  charges  the  defendant  with  unlawfully  returning  a  person  to  a  condition 
of  peonage,  it  is  essential  to  show  that  such  person  had  been  previously  in  a  con- 
dition of  peonage,  to  which  by  the  act  of  the  defendant,  he  was  returned.32 

SLEEPING  CAR.— See  the  title  Carriers,  vol.  3,  p.  585.  A  sleeping  car  is 
a  public  means  of  transportation. ^ 

SLIGHT  NEGLIGENCE.— See  the  title  Negligence,  vol.  8,  pp.  876,  878. 

SMALLPOX.— See  the  title  Heaeth,  vol.  6,  p.  684. 

SMALL   MATTER.-See   note   2. 

SMART  MONEY.— See  the  title  Exemplary  Damages,  vol.  6,  p.  193. 

SMOKE.— See  the  title  Nuisances,  vol.  8,  p.  937. 

SMOKER'S  ARTICLES.— See  the  title  Revenue  Laws,  ante,  p.  897. 

SMUGGLE.— See  the  title  Revenue  Laws,  ante,  p.  962. 

SOBRANTE.— See  note  3. 

SOCIETIES.— See  the  title  Religious  Societies,  ante,  p.  638.  See,  also, 
note  4. 

SO  FAR  INTEMPERATE  AS  TO  IMPAIR  HEALTH.— See  the  title  In- 
surance, vol.  7.  p.  176. 

SOJOURNING. — The  term  sojourning  means  something  more  than  "travel- 
ling." and  applies  to  a  temporary,  as  contradistinguished  from  a  permanent, 
residence.^ 

SOLDIERS  AND  SAILORS.— See  the  titles  BouiiDARiEs.  vol.  3,  p.  510; 
Hospitals  and  Asylums,  vol.  6.  p.  715;    Pensions,  vol.  9,  p.  371. 

SOLE  AND  ONLY  PARTIES.— See  the  title  Indians,  vol.  6,  p.  949. 

SOLEMN  WAR. — As  to  what  constitutes  a  solemn  war,  see  the  title  War. 

SOLICITATION  TO  COMMIT  CRIME^— See  the  title  Attempts  and  So- 
licitations TO  Commit  Crime,  vol.  2,  p.  702. 

SOLIDARY  OBLIGATION.— See  the  title  Bills,  Notes  and  Checks,  vol. 
3,  p.  2>Z'K 

SOLITARY  CONFINEMENT.— See  the  titles  Constitutional  Law,  vol.  A, 
p.  527;    Sentence  and  Punishment,  ante,  p.  1090. 

SOON  AS  POSSIBLE. — As  to  words  "as  soon  as  possible"  in  a  stipulation 
of  a  policy  as  to  proof  of  loss,  meaning  reasonable  time,  see  the  title  Insurance, 
vol.  7,  p.  188. 

SOUND  HEALTH.— See  tlie  title  Insurance,  vol.  7,  p.  66. 

32.  Indictments;     statute     contemplates  part   of  her  cargo;    it  would   seem  neces- 

distinct  acts. — Clyatt  v.  United  States,  197  sary  that  it  be  a  trifling  thing,  easily  con- 

U.  S.  207,  218,  220,  49  L-  Ed.  726.  cealed,   capable   of  fairly  escaping  the   no- 

1.  Sleeping  car. — Allen  v.  Pullman's  tice  of  the  master.  Phile  t'.  The  Anna,  1 
Palace    Car    Co.,   191   U.   S.   171,   183,   48    L.  Dall.    197.    206,    1    L.    Ed.    98. 

Ed.   1.34.  3.    Sobrante    meaning    surplus    lands. — 

Sleeping   car  company  as   common  car-  See  United  States  v.  San  Jacinto  Tin  Co., 

rier.— See   Allen    v.    Pullman's    Palace    Car  12.5  U.   S.   273,   276,   31   L.   Kd.   747. 

Co.,  191  U.  S.  171.  183,  48  L.  Ed.  134.  4.    As   to    societies   formed   for   purpose 

2.  Small  matter. — In  an  information  of  religious  worship  not  including  benev- 
against  a  ship  for  unloading  without  pre-  olent  or  missionary  societies,  see  Gilmer 
vious  entry,  a  defense  that  the  contro-  v.  Stone,  120  U.  S.  586,  .'594,  30  L.  Ed.  734. 
versy  involved  a  small  matter  cannot  be  5.  Henry  v.  Ball,  1  Wheat.  1,  5,  4  L. 
maintained  where  there  were  large  and  Ed.  21.  See  the  title  SLAVERY  AND 
weighty  goods,  deposited  in  the  hold  of  INVOLUNTARY  SERVITUDE,  ante,  p. 
the    vessel    and    which    then    constituted    a  1209. 


SPECIAL  APPEARANCE.  1215 

SOUND  MIND— SOUND  AND  DISPOSING  MIND.— See  the  titles  Insan- 
ity, vol.  6,  p.  1072;  Insurance,  vol.  7,  p.  66;  Testamentary  Capacity.  See, 
also,  note  1. 

SOUNDS.— See  note   2. 

SOVEREIGN  PEOPLE.— See  the  title  Citizenship,  vol.  3,  p.  789. 

SOVEREIGN  POLICE  POWER.— See  the  title  Police  Power,  vol.  9,  p.  473. 

SOVEREIGN— SOVEREIGNTY.— See  the  title  Constitutional  Law,  vol. 
4,  p.  57. 

SPAN. — "The  word  "span'  does  not,  even  in  architecture,  always  mean  a  part 
of  a  structure.  It  is,  perhaps,  as  often  used  to  denote  the  distance  or  space  be^ 
tween  two  columns.'"'^ 

SPANISH,  FRENCH  AND  MEXICAN  GRANTS.— See  the  title  Public 
Lands,  ante,  p.  269. 

SPECIAL  APPEARANCE.— See  the  titles  Appeal  and  Error,  vol.  2  p 
288;   Appearances,  vol.  2,  pp.  442,  455. 

1.  Tests  of  soundness  of  mind. — See  Life  eluded  in  this  description,  for  it  is  an 
Insurance  Co.  v.  Terry,  15  Wall.  580,  585,  uttered  sound  produced  by  the  human 
21  L.  Ed.  236,  for  English  tests.  voice.     Telephone   Cases,  126  U.  S.  1,  531, 

2.  Sounds. — Where  a  claim  for  a  patent  31  L,.  Ed.  863. 

is  made  for  "the  method  of,  and  apparatus  3.    Span. — Hannibal,  etc..  R.  Co.  z\  Mis- 

for,  transmitting  the  vocal  or  other  sounds       souri  River  Packet  Co.,  135  U.  S.  260,  270,. 
telegraphically,"    articulate    speech    is    in-      31    L.    Ed.    731. 
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